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About this compilation 
This compilation 


This is a compilation of the Disability Discrimination Act 1992 that shows the 
text of the law as amended and in force on 23 February 2022 (the compilation 
date). 


The notes at the end of this compilation (the endnotes) include information 
about amending laws and the amendment history of provisions of the compiled 
law. 


Uncommenced amendments 


The effect of uncommenced amendments is not shown in the text of the 
compiled law. Any uncommenced amendments affecting the law are accessible 
on the Legislation Register (www.legislation.gov.au). The details of 
amendments made up to, but not commenced at, the compilation date are 
underlined in the endnotes. For more information on any uncommenced 
amendments, see the series page on the Legislation Register for the compiled 
law. 


Application, saving and transitional provisions for provisions and 
amendments 


If the operation of a provision or amendment of the compiled law is affected by 
an application, saving or transitional provision that is not included in this 
compilation, details are included in the endnotes. 


Editorial changes 


For more information about any editorial changes made in this compilation, see 
the endnotes. 


Modifications 


If the compiled law is modified by another law, the compiled law operates as 
modified but the modification does not amend the text of the law. Accordingly, 
this compilation does not show the text of the compiled law as modified. For 
more information on any modifications, see the series page on the Legislation 
Register for the compiled law. 


Self-repealing provisions 


If a provision of the compiled law has been repealed in accordance with a 
provision of the law, details are included in the endnotes. 
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Division 5—Exemptions 
 


45 Special measures 


(1) This Part does not render it unlawful to do an act that is reasonably 
intended to: 


(a) ensure that persons who have a disability have equal 
opportunities with other persons in circumstances in relation 
to which a provision is made by this Act; or 


(b) afford persons who have a disability or a particular disability, 
goods or access to facilities, services or opportunities to meet 
their special needs in relation to: 


(i) employment, education, accommodation, clubs or sport; 
or 


(ii) the provision of goods, services, facilities or land; or 
(iii) the making available of facilities; or 
(iv) the administration of Commonwealth laws and 


programs; or 
(v) their capacity to live independently; or 


(c) afford persons who have a disability or a particular disability, 
grants, benefits or programs, whether direct or indirect, to 
meet their special needs in relation to: 


(i) employment, education, accommodation, clubs or sport; 
or 


(ii) the provision of goods, services, facilities or land; or 
(iii) the making available of facilities; or 
(iv) the administration of Commonwealth laws and 


programs; or 
(v) their capacity to live independently. 


(2) However, subsection (1) does not apply: 
(a) in relation to discrimination in implementing a measure 


referred to in that subsection if the discrimination is not 
necessary for implementing the measure; or 
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(b) in relation to the rates of salary or wages paid to persons with 
disabilities. 


Note: For discrimination in relation to the rates of salary or wages paid to 
persons with disabilities, see paragraphs 47(1)(c) and (d). 


 
46 Superannuation and insurance 


(1) This Part does not render it unlawful for a person to discriminate 
against another person, on the ground of the other person’s 
disability, by refusing to offer the other person: 


(a) an annuity; or 
(b) a life insurance policy; or 
(c) a policy of insurance against accident or any other policy of 


insurance; or 
(d) membership of a superannuation or provident fund; or 
(e) membership of a superannuation or provident scheme; 


if: 
(f) the discrimination: 


(i) is based upon actuarial or statistical data on which it is 
reasonable for the first-mentioned person to rely; and 


(ii) is reasonable having regard to the matter of the data and 
other relevant factors; or 


(g) in a case where no such actuarial or statistical data is 
available and cannot reasonably be obtained—the 
discrimination is reasonable having regard to any other 
relevant factors. 


(2) This Part does not render it unlawful for a person to discriminate 
against another person, on the ground of the other person’s 
disability, in respect of the terms or conditions on which: 


(a) an annuity; or 
(b) a life insurance policy; or 
(c) a policy of insurance against accident or any other policy of 


insurance; or 
(d) membership of a superannuation or provident fund; or 
(e) membership of a superannuation or provident scheme; 
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is offered to, or may be obtained by, the other person, if: 
(f) the discrimination: 


(i) is based upon actuarial or statistical data on which it is 
reasonable for the first-mentioned person to rely; and 


(ii) is reasonable having regard to the matter of the data and 
other relevant factors; or 


(g) in a case where no such actuarial or statistical data is 
available and cannot reasonably be obtained—the 
discrimination is reasonable having regard to any other 
relevant factors. 


 
47 Acts done under statutory authority 


(1) This Part does not render unlawful anything done by a person in 
direct compliance with: 


(b) an order of a court; or 
(c) an instrument (an industrial instrument) that is: 


(i) a fair work instrument (within the meaning of the Fair 
Work Act 2009); or 


(ii) a transitional instrument or Division 2B State 
instrument (within the meaning of the Fair Work 
(Transitional Provisions and Consequential 
Amendments) Act 2009); 


to the extent to which the industrial instrument has specific 
provisions relating to the payment of rates of salary or wages 
to persons, in circumstances in which: 
(iii) if the persons were not in receipt of the salary or wages, 


they would be eligible for a disability support pension; 
and 


(iv) the salary or wages are determined by reference to the 
capacity of the person; or 


(d) an order, award or determination of a court or tribunal having 
power to fix minimum wages, to the extent to which the 
order, award or determination has specific provisions relating 
to the payment of rates of salary or wages to persons, in 
circumstances in which: 
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(i) if the persons were not in receipt of the salary or wages, 
they would be eligible for a disability support pension; 
and 


(ii) the salary or wages payable to each person are 
determined by reference to the capacity of that person. 


Note: A person does not comply with an industrial instrument for the 
purpose of this subsection if that person purports to comply with a 
provision of that instrument that has no effect. Accordingly, the 
exemption under this subsection for acting in direct compliance with 
such an instrument would not apply in such circumstances. 


(2) This Part does not render unlawful anything done by a person in 
direct compliance with a prescribed law. 


(4) In subsection (1): 


disability support pension has the same meaning as in the Social 
Security Act 1991. 


(5) In subsection (2): 


law means: 
(a) a law of the Commonwealth or of a State or Territory; or 
(b) regulations or any other instrument made under such a law. 


Note: See also subsection 98(6B) of the Civil Aviation Act 1988, which 
allows regulations made under that Act to contain provisions that are 
inconsistent with this Act if the inconsistency is necessary for the 
safety of air navigation. 


 
48 Infectious diseases 


This Part does not render it unlawful for a person to discriminate 
against another person on the ground of the other person’s 
disability if: 


(a) the person’s disability is an infectious disease; and 
(b) the discrimination is reasonably necessary to protect public 


health. 
Note: For discrimination in relation to an assistance animal that has an 


infectious disease, see subsection 54A(4). 
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DISABILITY DISCRIMINATION AND OTHER HUMAN RIGHTS 
LEGISLATION AMENDMENT BILL 2008 


 
Outline 


 
This Bill amends the Disability Discrimination Act 1992, which makes unlawful discrimination 
against people with disability in certain circumstances, and other human rights legislation 
including the Age Discrimination Act 2004 and the Human Rights and Equal 
Opportunity Act 1986. 


 
These amendments implement various recommendations made by the Australian Government 
Productivity Commission in its 2004 report entitled Review of the Disability Discrimination Act 
1992. This Bill also implements the House of Representatives Standing Committee on Legal and 
Constitutional Affairs’ recommendation to remove the ‘dominant purpose’ test from the Age 
Discrimination Act 2004 (Older People and the Law, 2007), and makes various other 
amendments to the human rights legislation to improve the general operation of human rights 
law in Australia. 


 
Key amendments to the Disability Discrimination Act are those that: 


■ make explicit that refusal to make reasonable adjustments for people with disability may 
also amount to discrimination 


■ make the defence of unjustifiable hardship available in relation to all unlawful 
discrimination on the ground of disability, except harassment and victimization 


■ clarify matters to be considered when determining unjustifiable hardship 
■ clarify that the onus of proving unjustifiable hardship falls on the person claiming it 
■ make clear that the definition of disability includes genetic predisposition to a disability 


and behaviour that is a symptom or manifestation of a disability 
■ replace the ‘proportionality test’ in the definition of indirect discrimination with the 


requirement to prove that the condition or requirement imposed has the effect of 
disadvantaging people with the disability of the aggrieved person 


■ shift the onus of proving the reasonableness of a requirement or condition in the context 
of indirect discrimination from the person with disability to the respondent, and 


■ extend the power to make standards under the Act. 
 
The Bill provides certainty for people with assistance animals and service providers by 
recognising animals accredited either under a State and Territory law or by a relevant 
organisation, and by clarifying each party’s obligations. The Bill also consolidates the 
provisions in the Disability Discrimination Act relating to carers, assistants and aids, and 
addresses the issues raised by the Full Federal Court in Forest [2008] by clarifying that 
discrimination on the basis that a person possesses or is accompanied by a carer, assistant or aid, 
is discrimination on the basis of disability. 


 
In summary, these changes provide for a more consistent and coherent application of definitions, 
requirements and powers. 
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Amendments to the Human Rights and Equal Opportunity Commission Act 1986 are also 
included. This implements the Government’s agreed to formally change the name of the 
Human Rights and Equal Opportunity Commission after the Commission informally adopted the 
name ‘Australian Human Rights Commission’. The new name reflects the Commission’s role as 
Australia’s national human rights institution. The Bill changes the name of the Human Rights 
and Equal Opportunity Act 1986 and references to the Commission throughout that Act to reflect 
this, and makes consequential amendments to other legislation that refer to the Act. Key 
amendments to that Act also include the extension of the period within which a person can take a 
terminated complaint to the Federal or Federal Magistrates Court from 28 days to 60 days, and a 
number of amendments to improve the efficiency of the complaints handling process, such as 
allowing the President of the Commission to finalise a complaint where the complainant 
expresses no intention to pursue the matter. 


 
Consistent with the current approach to drafting, the opportunity is also taken to modernise the 
form of the provisions in these Acts. 


 
Financial Impact Statement 


 
The amendments in this Bill have negligible financial implications. 


 
Regulation Impact Statement 


 
The amendments in this Bill have been assessed in accordance with The Best Practice 
Handbook. The amendments have low financial impact on business and individuals. The Office 
of Best Practice Regulation has confirmed that a Regulation Impact Statement is not required. 
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Clause 1—Short Title 


 
1. Clause 1 provides for the Act to be cited as the Disability Discrimination and Other Human 
Rights Legislation Amendment Act 2008. 


 
Clause 2—Commencement 


 
2. Clause 2 provides for the commencement of the Act. 


 
3. The table provided in the subclause 2(1) sets out a number of different commencement dates, 
the detailed reasons for which are set out in the notes to the items to which they relate. The note 
at the end of the table, which is in the standard form, informs the reader that the table only relates 
to the provisions of the Act as originally passed, and to which the Royal Assent has been given. 
It also states that the table will not be expanded to deal with provisions inserted into the Act after 
the Royal Assent. Subclause 2(2) provides that column 3 of the table is not an operative element 
of the table and the information in that column is provided for information only. 


 
4. Table Item 1 provides for the commencement of the operative clauses, namely sections 1 to 3, 
on the day on which the Act receives the Royal Assent. 


 
5. Table Items 2, 3, 7, 10 and 11 provide for the commencement of Schedule 1, Schedule 2 Part 
1, Schedule 3 Part 1 Division 1, Schedule 3 Part 2 and Schedule 4, 28 days after the Act receives 
the Royal Assent. 


 
6. Table Items 4 to 6 provide for the commencement of all the items in Schedule 2, Part 2. 
Table Items 4 and 6 provide for retrospective commencement of Items 101 and 102 and Item 106 
of Schedule 2. These items together correct an error. There is no impact on any person’s rights 
or liabilities. Table Item 5 provides for commencement of Items 103 to 105 as being the earlier 
of a date proclaimed or six months from the Act receiving the Royal Assent. This delay is to 
allow time to make provisions in the disability standards on Accessible Public Transport under 
the Disability Discrimination Act 1992. 


 
7. Table Items 8 and 9 together cover all the items in Schedule 3 Part 1 Division 2. The 
respective items provide for the commencement of items in that schedule that would amend 
provisions inserted by the Fair Work Act 2008 (Items 111-114) and the Same-Sex Relationships 
(Equal Treatment in Commonwealth Laws—General Law Reform) Act 2008 (Items 115 and 116) 
respectively. The items provide that the items to which they refer will commence after the later 
of (i) 28 days after this Act receives the Royal Assent, or (ii) the commencement of the 
respective Acts to which reference is made and if those Acts do not commence, not at all. 


 
Clause 3—Schedule(s) 


 
8. Clause 3 is a machinery provision. Subclause 3(1) provides that each Act and each set of 
regulations specified in a Schedule to the Bill is amended or repealed as set out in the applicable 
items in the Schedule and any other item in the Schedule has effect according to its terms. 
Subclause 3(2) provides that the amendment of any regulation under subsection 3(1) does not 
prevent the regulation, as so amended, from being amended or repealed by the 
Governor-General. 
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Age Discrimination Act 2004 
 
Item 1: Section 16 


 
9. This item repeals and replaces section 16 of the Age Discrimination Act 2004 to remove the 
‘dominant reason’ test in subparagraph 16(b). Currently, if an act is done for two or more 
reasons, and one of those reasons is the age of the person, that reason must be the dominant 
purpose for which the act was done in order for discrimination to be established. 


 
10. The proposed new section 16 inserted by this item provides the test that discrimination 
occurs if an act is done for two or more reasons and one of those reasons is the age of the person, 
or because of characteristics that appertain or are generally imputed to persons of the age of a 
person. 


 
11. This item implements Recommendation 43 of the House Standing Committee on Legal and 
Constitutional Affairs’ recommended in its 2007 report, Older People and the Law. It also 
aligns the Age Discrimination Act with the other Commonwealth anti-discrimination laws. 


 
Item 2: Application 


 
12. This item provides that the amendment of section 16 applies only to acts done after the 
commencement of the amendment. This avoids new section 16 applying retrospectively. 


 
Item 3: Subsection 39(6) 


 
13. This item omits from subsection 39(6) reference to section 49A of the Acts 
Interpretation Act 1901 and replaces it with section 14 of the Legislative Instruments Act 2003. 
Section 49A of the Acts Interpretation Act has been repealed. Section 14 of the Legislative 
Instruments Act is the replacement provision. 


 
Schedule 2—Disability Discrimination 


Disability Discrimination Act 1992 
 
Part 1—Amendments commencing 28 days after Royal Assent 


Items 1, 3, 7: Subsection 4(1) 


14. These items insert new references into the interpretation provision of the Disability 
Discrimination Act (subsection 4(1)). They direct the reader to the definitions of ‘assistance 
animal’ ‘carer and assistant’ and ‘disability aid’ in subsections 9(1), 9(2) and 9(3) respectively. 


 
Item 2: Subsection 4(1) (definition of auxiliary aid) 


 
15. This item repeals the definition of ‘auxiliary aid’ in subsection 4(1) and is consequential 
upon the amendments made by Item 17. The term is no longer used because the new 
subsection 9(3) (Item 17) incorporates the definition of auxiliary aid in the definition of 
‘disability aid’. 
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Item 4: Subsection 4(1) 
 
16. This item inserts a definition of ‘Disabilities Convention’ into the interpretation provision 
of the Disability Discrimination Act; namely, the Convention on the Rights of Persons with 
Disabilities. The definition is inserted as a reference to the Disabilities Convention is included in 
subsection 12(8) by Item 20. 


 
Item 5: Subsection 4(1) (paragraph (j) of the definition of disability) 


 
17. This item adds a reference to a genetic predisposition to disability at the end of 
paragraph (j) of the definition of disability. This item makes it explicit that ‘disability’ does 
include a genetic predisposition to a disability. 


 
18. This implements Productivity Commission Recommendation 11.1 to amend the definition 
of disability to make it clear that it includes a genetic predisposition to a disability that is 
otherwise covered by the Disability Discrimination Act. This was also recommended by the 
Australian Law Reform Commission and the National Health and Medical Research Council in 
their joint 2003 report, Essentially Yours: The Protection of Human Genetic Information in 
Australia (Essentially Yours). 


 
19. The current definition of ‘disability’ includes disabilities that may exist in the future or are 
imputed to a person. However, the recommendation to have an explicit statement to this effect 
has been accepted for the avoidance of doubt. 


 
Item 6: Subsection 4(1) (at the end of the definition of disability) 


 
20. This item inserts in the definition of ‘disability’ in the interpretation provision 
(subsection 4(1)) the statement that disability includes behaviour that is a symptom or 
manifestation of the disability. 


 
21. This implements Productivity Commission Recommendation 11.1 to add a note to the 
definition of disability to clarify that behaviour that is a symptom or manifestation of a disability 
is part of the disability for the purposes of the Disability Discrimination Act. Although this 
reflects the current status of the law as pronounced by the High Court in Purvis v The State of 
New South Wales (Department of Education and Training) [2003] HCA 62, the recommendation 
is being implemented for the avoidance of doubt. 


 
Item 8: Subsection 4(1) (definition of disability discrimination) 


 
22. This item repeals the definition of ‘disability discrimination’ in the interpretation 
provision (subsection 4(1)) as it is superfluous. 


 
23. ‘Disability discrimination’ (both direct and indirect) is defined in sections 5 and 6 of the 
Disability Discrimination Act. The definition of ‘disability discrimination’ in the interpretation 
provision merely refer to those sections and repeat the definition of ‘discriminate’, which is also 
in the interpretation provision. 


 
Item 9: Subsection 4(1) 


 
24. This item inserts a definition for ‘disability standards’ in the interpretation provision of the 
Disability Discrimination Act (subsection 4(1)). It directs the reader to the meaning of 
‘disability standards’ provided in subsection 31(1). 
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Item 10: Subsection 4(1) (definition of discriminate) 
 
25. This item repeals the existing definition of ‘discriminate’ in the interpretation provision 
(subsection 4(1)) and substitutes it with a reference to ‘sections 5 and 6’. The item is 
consequential upon the amendments made by Item 17. 


 
Item 11: Subsection 4(1) (at the end of the definition of discriminate) 


 
26. This item inserts a note at the end of the definition of ‘discriminate’. This note points out 
that the effect of sections 7 and 8 is to extend the concept of discrimination to cover associates, 
carers, assistants, assistance animals and disability aids. 


 
Item 12: Subsection 4(1) (definition of institution of tertiary education) 


 
27. This item repeals the definition ‘institution of tertiary education’ in the interpretation 
provision. The term is not used in the Act and is redundant. 


 
Item 13: Subsection 4(1) 


 
28. This item inserts a definition of ‘reasonable adjustment’ into the interpretation provision. 
A ‘reasonable adjustment’ is an adjustment that does not impose unjustifiable hardship on the 
person. The requirement to make a reasonable adjustment is made explicit in the Disability 
Discrimination Act by Item 17. 


 
29. The definition is consistent with the definition of ‘reasonable accommodation’ in Article 2 
of the Disabilities Convention. 


 
Item 14: Subsection 4(1) (definition of technical and further education institution) 


 
30. This item repeals the definition of ‘technical and further education institution’ in the 
interpretation provision. This term was used in the definition of ‘institution of tertiary education’. 
As that definition is proposed to be repealed by the Item 12, the definition is redundant. 


 
Item 15: Subsection 4(1) (definition of this Act) 


 
This item repeals the definition of ‘this Act’. The current definition states, ‘this Act includes the 
regulations’. If a reference to the Regulations is proposed, it will be stated specifically. 


 
Item 16: Subsection 4(1) (definition of unjustifiable hardship) 


 
31. This item amends the existing definition of ‘unjustifiable hardship’ in the interpretation 
provision of the Disability Discrimination Act (subsection 4(1)) to make it clear that the term 
‘unjustifiable hardship’ has a meaning affected by section 11. 


 
Item 17: Sections 5 to 9 


 
32. This item repeals and replaces sections 5 to 9, which are the provisions that define 
discrimination under the Disability Discrimination Act. The changes primarily implement 
recommendations of the Productivity Commission (Recommendations 8.1-8.4 and 11.3) made in 
its 2004 report. They also address discrepancies raised in the decision of the Full Federal Court 
in The State of Queensland (Queensland Health) v Che Forest [2008] FCAFC 96. 
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Section 5—Direct Disability Discrimination 
 
33. New section 5 adds the word ‘direct’ to ‘disability discrimination’ in its title. This is to 
clearly distinguish it from ‘indirect disability discrimination’ dealt with in section 6. 


 
34. New subsection 5(1) contains minor modifications to improve readability. It does not 
make any substantive changes to existing subsection 5(1). 


 
35. New subsection 5(2) implements Productivity Commission Recommendation 8.1 by 
making explicit the positive duty to make reasonable adjustments for a person with disability. It 
is also consistent with the requirement in the Disabilities Convention to make reasonable 
accommodation. 


 
36. New subsection 5(2) provides that a person is discriminating against another person if he 
or she fails to make, or proposes not to make, reasonable adjustments for the person with 
disability, where the failure to make such adjustments has, or would have, the effect that the 
person with disability is treated less favourably than a person without disability in circumstances 
that are not materially different. ‘Reasonable adjustments’ is defined in subsection 4(1) 
(Item 13) as adjustments that do not impose an unjustifiable hardship on the person making the 
adjustments. 


 
37. This new subsection implements Productivity Commission Recommendation 8.1, which 
recommended that the Disability Discrimination Act should be amended to clarify that there is a 
general duty to make reasonable adjustments, with the exception of adjustments that would cause 
unjustifiable hardship. 


 
38. Until relatively recently, the general view, including in the case law, was that that the 
Disability Discrimination Act impliedly imposes such a duty if such adjustments are necessary to 
avoid unlawful discrimination—subject to the defence of unjustifiable hardship. This view was 
supported by the Explanatory Memorandum of the Disability Discrimination Act and Second 
Reading Speech delivered when the Disability Discrimination Act was first enacted. However, 
comments made by members of the High Court in 2003 cast doubt on the existence of this duty 
(Purvis v NSW and the Human Rights and Equal Opportunity Commission [2003] HCA 62). 


 
39. The proposed amendment removes this doubt by making explicit the duty to make 
reasonable adjustments, which are defined to exclude adjustments that would impose 
unjustifiable hardship. This will return the status of the law to the original intention when the 
Disability Discrimination Act was introduced. 


 
40. New subsection 5(3) provides that, for the purposes of section 5, circumstances are not 
‘materially different’ merely because of the fact that the person with disability requires 
adjustments to be made. This subsection replaces the existing subsection 5(2), which currently 
states that circumstances are not ‘materially different’ merely because of the fact that the person 
with disability may require accommodation or services. The new reference to ‘adjustments’ 
covers ‘accommodation or services’. 


 
Section 6—Indirect disability discrimination 


 
41. New section 6 is different from the existing section 6 in the following ways: 


(i) It replaces the ‘proportionality test’ with the test of whether a requirement or 
condition disadvantages the person with disability concerned. 
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(ii) It extends the definition to include proposed acts of indirect discrimination. 
(iii) It makes explicit that there is a duty to make reasonable adjustments to avoid indirect 


discrimination. 
(iv) It shifts the burden of proof of the ‘reasonableness’ element of indirect 


discrimination. 
 


(i) Replacing the ‘proportionality’ with a ‘disadvantage’ test 
 


41-1 : Currently, the Disability Discrimination Act defines indirect disability discrimination 
in terms of a person imposing a requirement or condition on a person with disability with 
which a substantially higher proportion of people without the disability can or would be able 
to comply (‘proportionality test’), but the person with disability cannot or would not be able 
to comply, and which is unreasonable in the circumstances. 


 
41-2 : New subsection 6(1) implements Productivity Commission Recommendation 11.3 to 
remove the proportionality test from the definition of indirect discrimination. The 
Productivity Commission concluded that it appears to be of little benefit and imposes an 
undue burden of proof on complainants. 


 
41-3 : However, in order for there to be discrimination, there must be a differential impact on 
the person. To provide for this, the new subsection 6(1) replaces the proportionality test with 
a requirement that the condition or requirement imposed by the discriminator has, or is likely 
to have, the effect of disadvantaging people with the disability of the aggrieved person. 


 
41-4 : The disadvantage test aligns the Disability Discrimination Act with the Sex 
Discrimination Act 1984 (subsections 5(2), 6(2) and 7(2)) and the Age Discrimination Act 
(section 15(1)). 


 
(ii) Proposed acts of indirect discrimination 


 
41-5 : Unlike section 5, section 6 of the Disability Discrimination Act does not currently 
include proposed acts of indirect discrimination. It requires that a condition or requirement is 
actually imposed before a complaint of unlawful discrimination can be made. 


 
41-6 : New subsection 6(1) extends the definition of indirect discrimination to cover 
incidences of proposed discrimination by specifically making reference to requirements or 
conditions that the discriminator ‘proposes to require’. This is consistent with the approach 
taken in the Sex Discrimination Act, the Age Discrimination Act and in the existing definition 
of direct discrimination in section 5 of the Disability Discrimination Act. 


 
(iii) Reasonable adjustments 


 
41-7 : In addition to the new subsection 5(2), new subsection 6(2) also implements 
Productivity Recommendation 8.1 by making explicit the duty to make reasonable 
adjustments for a person with disability. It is also consistent with the requirement in the 
Disabilities Convention to make reasonable accommodation. 


 
41-8 : It does so by providing that a person does not discriminate if the person makes all 
reasonable adjustments to eliminate that disadvantage or minimise it to the greatest extent 
possible. 


18







41-9 : As ‘reasonable adjustments’ is defined in the new subsection 4(1) (Item 13) to exclude 
adjustments that cause unjustifiable hardship, the question of whether the person has made 
‘all reasonable adjustments’ takes into account the circumstances of the parties involved, 
including what is or is not possible for the person making the adjustments. On the other hand, 
the question of what adjustments can be made to ‘minimise as much as possible the 
disadvantageous effect of the requirement or condition’ requires a consideration to be made of 
what adjustments are possible to be made generally—not what is possible for that particular 
person. 


 
(iv) Burden of proof 


 
41-10 : The new subsection 6(4) places the burden of proving that a requirement or condition 
is reasonable on the person who imposes, or proposes to impose, the requirement or 
condition. 


 
41-11 : This amendment implements Productivity Commission Recommendation 11.3 to 
amend section 6 to require the respondent to a discrimination complaint to prove that a 
requirement or condition is reasonable. 


 
41-12 : It is reasonable to expect that the person imposing the requirement or condition would 
have better access to information required to explain or justify the reason for it. 


 
41-13 : This is also consistent with the approach taken in the Sex Discrimination Act and the 
Age Discrimination Act. 


 
Section 7 – Discrimination in relation to associates 


 
42. New section 7 provides that discrimination against a person on the basis of a disability of 
any of that person’s associates is equivalent to discrimination on the basis of that person’s 
disability. 


 
43. Many sections of the Disability Discrimination Act prohibit discrimination against a 
person both on the basis of that person’s disability and on the basis of the disability of any of the 
person’s associates. However, the existing definitions of disability discrimination and indirect 
disability discrimination do not explicitly address discrimination on the ground of a disability of 
an associate. In practice, the definitions have been extended to such instances by analogy. The 
new section 7 clarifies that discrimination against a person because of the disability of any of his 
or her associates also amounts to discrimination under the Disability Discrimination Act. 


 
Section 8 - Discrimination in relation to carers, assistants, assistance animals and disability aids 


 
44. Existing sections 7-9 address discrimination on the grounds of a person possessing or 
being accompanied by an aid or assistant animal, and on the grounds of being accompanied by 
an interpreter, reader, assistant or carer. These sections specify that a person discriminates 
against a person with disability if the discriminator treats the aggrieved persons less favourably 
because the aggrieved person possesses or is accompanied by a carer, assistant, assistance animal 
or disability aid. 


 
45. The Full Federal Court recently stated in The State of Queensland (Queensland Health) v 
Che Forest [2008] FCAFC 96 that the provisions in Part 2 of the Act, which render certain 
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discrimination unlawful, refer only to discrimination on the grounds of the disability of a person 
or a person’s associate—not the types of discrimination defined in sections 7-9. 


 
46. This item addresses this discrepancy in the Disability Discrimination Act by providing in 
new sections 7-9 that the types of discrimination in these sections also constitute discrimination 
on the ground of disability. 


 
Section 9 - Carer, assistant, assistance animal and disability aid definitions 


 
47. New section 9 defines the terms ‘carer or assistant’, ‘assistance animal’ and ‘disability 
aid’. 


 
48. New subsection 9(1) defines ‘carer or assistant’ as a carer, assistant, interpreter or reader 
who provides assistance or services to a person because of his or her disability. This definition 
does not differ from that in existing section 8 of the Disability Discrimination Act, which defines 
disability discrimination on the basis of being accompanied by a carer, assistant, interpreter or 
reader. 


 
49. Subsection 9(2) introduces a new definition of ‘assistance animal’. It provides that an 
assistance animal is an animal that is: 


• accredited under a State or Territory law relating to the accreditation of such animals 
• accredited by a training organisation to be prescribed in the regulations, or 
• otherwise trained to alleviate the effect of the person’s disability and meet standards of 


hygiene and behaviour that are appropriate for an animal in a public place. 
 
50. The purpose of this amendment is to provide greater certainty for both service providers 
and people with assistance animals. The third limb of the definition (paragraph 9(2)(c)) is 
designed to ensure that people with disability who may not live in a State or Territory that has a 
relevant accreditation scheme, or who may not have access to a recognised assistance animal 
trainer, continue to be protected under the Disability Discrimination Act (if they are able to 
demonstrate the requirements of the relevant sections). 


 
51. Subsection 9(2) relates to new section 54A (Item 76), which stipulates the obligations of 
discriminators and people with an assistance animal. 


 
52. New subsection 9(3) defines ‘disability aid’ as equipment (including a palliative or 
therapeutic device) that is used by a person to alleviate the effect of his or her disability. This 
definition amalgamates the definitions in the current interpretation provision and the existing 
section 7, which currently defines disability discrimination on the basis of possessing or being 
accompanied by a palliative or therapeutic device or auxiliary aid. 


 
53. New subsection 9(4) provides that, for the purposes of the Disability Discrimination Act, a 
person with a disability is taken to have a carer, assistant, assistance animal or disability aid if 
that person: 


• is presently 
• has previously been 
• may in the future be, or 
• is imputed to be 
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accompanied by, or in possession of, a carer, assistant, assistance animal or disability aid. This 
provides for instances of past, future and imputed accompaniment by, or possession of, a carer, 
assistant, assistance animal or disability aid to be covered by the Act. 


 
Item 18: Section 11 


 
54. This item repeals and replaces section 11, which sets out how ‘unjustifiable hardship’ is to 
be determined. 


 
55. This item implements Productivity Commission Recommendation 8.3 by clarifying that 
the criteria for determining unjustifiable hardship includes consideration of the costs and benefits 
to all persons, expanding the criteria to include availability of financial and other assistance and 
clarifying that any respondent to a complaint can have their action plan considered (not only 
‘service providers’). 


 
56. Currently, section 11 provides that, in determining whether the defence of unjustifiable 
hardship is made out, all the relevant circumstances of the particular case must be taken into 
account, including ‘the nature of the benefit or detriment likely to accrue or be suffered by any 
persons concerned’. Relevant case law has interpreted ‘any persons concerned’ as extending 
beyond the immediate parties to the dispute (for example, Access for All Alliance (Hervey Bay) 
Inc v Hervey Bay City Council [2004] FMCA 915). This item inserts an example at the end of 
the section to clarify that the nature of the benefit or detriment likely to accrue or be suffered by 
the community is one of the factors to be taken into account under paragraph 11(a). This item is 
not designed to change the current status of the law. 


 
57. The availability of financial and other assistance to the person claiming unjustifiable 
hardship has also been added to the criteria to be taken into account under section 11 
(paragraph 11(1)(d)). This is designed to allow for a more balanced assessment of the costs of 
making adjustments. For example, funding to assist in responding to the particular needs of 
people with disability is available in some circumstances. 


 
58. New subsection 11(2) makes clear that the burden of proving that something would impose 
unjustifiable hardship lies on the person claiming unjustifiable hardship. 


 
Item 19: Subsection 12(1) 


 
59. Subsection 12(1) identifies items that are to be of limited application in the Act. This is a 
consequential amendment as a result of the creation of new Division 2A by Item 61. 


 
Item 20: After paragraph 12(8)(b) 


 
60. Some provisions of the Disability Discrimination Act (the limited application provisions) 
rely on specific Constitutional heads of power. One such power is the external affairs power 
(section 51(xxix)). Currently, the Disability Discrimination Act relies on a range of international 
human rights instruments (including the International Covenant on Civil and Political Rights and 
the International Covenant on Economic, Social and Cultural Rights). 


 
61. Australia ratified the United Nations Convention on the Rights of Persons with Disabilities 
(the Disabilities Convention) on 17 July and it entered into force for Australia on 
16 August 2008. This item adds the Disabilities Convention to the list in subsection 12(8) of the 
Disability Discrimination Act, which lists the international instruments to which the limited 
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provisions of the Disability Discrimination Act give effect and therefore rely upon the external 
affairs power in section 51(xxix) of the Constitution for constitutional validity. 


 
Item 21: After paragraph 12(8(b) 


 
62. This item is consequential upon the inclusion of a new division title—Division 2A 
(Item 61). Division 2A groups provisions relating to disability standards into one division. 


 
Item 22: Paragraphs 13(4)(a) and 13(5)(a) 


 
63. This item inserts in paragraphs 13(4)(a) and 13(5)(a) after the words ‘this Act’, the words 
‘(including a matter dealt with by a disability standard)’. This ensures that the paragraphs also 
apply to standards made under the Disability Discrimination Act. 


 
64. These paragraphs stipulate aspects of the relationship between the Disability 
Discrimination Act and State and Territory laws. Paragraph 13(4)(a) provides that, if a person is 
entitled to make a complaint alleging unlawful discrimination under both the Disability 
Discrimination Act and a State or Territory anti-discrimination law, that person can only make 
that complaint under one of those jurisdictions. Similarly, paragraph 13(5)(a) provides that, if an 
act or omission by a person constitutes an offence under both the Disability Discrimination Act 
and a State or Territory law, that person may only be prosecuted and convicted under one of 
those laws. 


 
65. This amendment clarifies that a complaint alleging unlawful discrimination made under a 
Disability Standard, and an act or omission constituting an offence in a Disability Standard, are 
also covered by these provisions. 


 
Items 23, 24, 26, 27, 30, 32, 35, 37-39, 42-44, 47, 50, 52, 53, 55, 56, 58, 59 and 65 


 
66. These items omit references to the disability of any of a person’s associates from the 
provisions of Part 2 as a consequence of the introduction of new section 7 (added by Item 17). 


 
67. The new section 7 provides that the Disability Discrimination Act applies to a person with 
an associate with a disability in the same way as it applies in relation to a person with a 
disability. Thus the separate references to discrimination against any of a person’s associates in 
the operative provisions in Part 2 are unnecessary. 


 
Item 25, 28, 31, 33 and 36 


 
68. These items repeal the provisions containing the ‘inherent requirements’ defence. They 
are no longer necessary because a new general ‘inherent requirements’ defence is inserted as 
new section 21A by Item 41. 


 
Items 29, 34, 46, and 49 


 
69. These are consequential drafting amendments to omit the reference to subsection (1) as a 
result of the repeal of subsection (2) in the relevant provisions. 


 
Item 40: Subsection 21(2) and 21(3) 


 
70. This item replaces subsection 21(2) and adds a new subsection 21(3). The existing 
subsection 21(2) provides a defence to an employment agency to discrimination complaint, if it 
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is reasonable to take into account that the person would not be able to carry out the inherent 
requirements of the work sought. The removal of that subsection is consequent upon the 
introduction of a new, general inherent requirements definition in new section 21A (inserted by 
Item 41). 


 
71. The new subsections 21(2) and 21(3) clarify that an employment agency is not obliged to 
ensure that an employer complies with the Disability Discrimination Act. This is intended to 
clarify that an employment agency either acting on behalf of an employer or otherwise acting 
between the employer and potential employee is not to be held responsible for carrying out the 
employer’s obligations under the Disability Discrimination Act, including the obligation to make 
reasonable adjustments. However, this does not affect the operation of section 122 of the 
Disability Discrimination Act, which provides that a person who causes, instructs, induces, aids 
or permits another person to do an unlawful act is taken also to have done that act. New 
subsection 21(3) has been introduced to avoid any doubt on that view. 


 
Item 41: Section 21A 


 
72. This item inserts a new section, section 21A, at the end of Division 1 of Part 2. This item 
substantially implements Productivity Commission Recommendation 8.4 to extend the defence 
of ‘inherent requirements’ so that it is available to employers in all employment situations. 


 
73. The defence of ‘inherent requirements’ is a defence that provides that it is not unlawful to 
discriminate against a person with disability if he or she would be unable to perform the inherent 
requirements of the employment, even if reasonable adjustments were made. At present, the 
defence is only available to an employer responding to a claim of disability discrimination with 
respect to the offer of employment or dismissal (see existing subsections 15(4), 16(3), 17(2), 
18(4) and 19(2)). 


 
74. New section 21A extends the defence to all areas of discrimination in employment, except 
in: 


- denying a person with disability access to opportunities for promotion, transfer or 
training 


- denying a person with disability access to any other benefits associated with 
employment, and 


- subjecting the person with disability to any other detriment. 
 
75. The purpose of the first exclusion is to ensure people with disability retain an entitlement 
to have the opportunity to seek a promotion or transfer on an equal basis with others. Thus an 
employer could not, by denying access to the opportunity for promotion or transfer, deny an 
employee with disability the opportunity to demonstrate that he or she can in fact carry out the 
inherent requirements of the job sought. 


 
76. The second and third areas exclusions relate to instances of discrimination by an employer 
against a person who is already employed. In those instances, as the employee is already 
carrying out the inherent requirements of the job, the defence of inherent requirements would 
bear no meaning. That is, if the employee is carrying out the inherent requirements of the job, 
but is then denied access to a benefit or is subjected to a detriment by his or her employer (other 
than dismissal or a change in terms or conditions), it cannot be a defence to claim that the reason 
for the discrimination was that the employee was unable to carry out the inherent requirements of 
the job. 
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77. However, if an existing employee became unable to meet the inherent requirements of the 
job, the defence of inherent requirements would remain available to the employer, should he or 
she decide to dismiss the employee or to change the terms and conditions of the employment on 
that basis. 


 
78. An employer who denies an employee access to any other employment benefit or subjects 
an employee to any other detriment would continue to have available the defence that avoidance 
of the discrimination would cause unjustifiable hardship (see the general defence of unjustifiable 
hardship inserted by Item 60 (new section 29A)). 


 
Items 45, 48, 51, 54 and 57 


 
79. These items repeal various subsections (or, in the case of Item 54, paragraph 25(3)(c)) as a 
consequence of the addition of new section 21B and new section 29A added in Items 41 and 60 
respectively. 


 
80. The repealed provisions provide a defence in various cases to unlawful discrimination in 
Part 2 of the Disability Discrimination Act if the avoidance of the discrimination would impose 
unjustifiable hardship. The repealed provisions are redundant since new section 21B inserted 
under Item 41 together with new section 29A inserted under Item 60 provide a defence of 
unjustifiable hardship applicable to unlawful discrimination wherever dealt with in Division 1 of 
Part 2 and Division 2 of Part 2 respectively (with the exception of section 30). 


 
81. Item 54 also amends paragraph 25(3)(b) to improve its clarity and consistency with 
modern drafting style. 


 
Item 60: Before Section 31 


 
82. This item repeals section 30 and replaces it with two new provisions—section 29A and 
section 30. 


 
Section 29A—unjustifiable hardship 


 
83. New section 29A provides a general defence of unjustifiable hardship for Division 2 of 
Part 2 of the Disability Discrimination Act, with the exception of section 30. This implements 
Productivity Commission Recommendation 8.2 by making the defence available in all areas of 
the Disability Discrimination Act that make discrimination on the ground of disability unlawful. 


 
Section 30—request for information 


 
84. Existing section 30 provides that it is unlawful discrimination to request or require 
information from a person with a disability that would not be required from people without a 
disability if the information is sought for the purposes of unlawful discrimination. The new 
section 30, in addition to covering the same situations as the repealed provision, covers also the 
circumstance where a person requests the same information from all persons (ie not only from 
the person with the disability), if the purpose of obtaining the information is to unlawfully 
discriminate. This second case is restricted to seeking information about disability. 


 
85. New section 30 implements Recommendation 31-3 of the Australian Law Reform 
Commission report, Essentially Yours, that the Disability Discrimination Act be amended to 
prohibit an employer from requesting or requiring genetic information from a job applicant or 
employee, except where the information is reasonably required for purposes that do not involve 
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unlawful discrimination, such as ensuring that a person is able to perform the inherent 
requirements of the job. The new section will apply to all requests for information to all areas of 
discrimination covered by the Disability Discrimination Act. 


 
86. In new subsection 30(3) the onus is laid on the person seeking the information to establish 
that the purpose for which the information is sought was not for unlawful discrimination. This is 
a reversal of the usual onus on a complainant to first establish all the elements of the unlawful 
conduct. 


 
87. There may be difficulties associated with requiring a person to prove a negative. However, 
the provision does not impose an unduly onerous burden requiring that the defendant totally 
eliminate the possibility that they may have had a purpose of unlawful discrimination. Rather, 
they are required to provide evidence that is within their knowledge and that evidence is taken to 
be probative of their purpose unless rebutted. They are not given the task of actually proving the 
proposition that they did not have any unlawful purpose. They are required to bring evidence of 
a purpose that is not unlawful discrimination. This is taken to be the purpose unless the 
complainant can bring evidence of an unlawful purpose or cast sufficient doubt on the credibility 
of the evidence put forward, such that the evidence of the respondent is rebutted. The note to 
new subsection 30(3) provides an example of how the provision would work in practice. 


 
88. Given the nature of the requirement of this provision, the concept of unjustifiable hardship 
has no application. Section 30 is therefore excluded from the defence of unjustifiable hardship 
provided in new section 29A. This will not affect the current status of the Disability 
Discrimination Act in this regard as the defence of unjustifiable hardship does not currently 
apply to existing section 30. 


 
89. New subsection 30(4) excludes from the operation of new section 30, the new 
subsection 54A(5). The latter provision allows a person to ask a person with disability that has 
an assistance animal for evidence that the animal is accredited as an assistance animal or 
evidence that the animal otherwise trained to an acceptable standard. 


 
Item 61: Division 2A 


 
90. This item inserts the heading ‘Division 2A—disability standards’ after section 29. It is a 
technical amendment. The subsequent provisions in existing Division 2 deal with disability 
standards. The creation of the new Division of Part 2 provides for a more logical grouping of the 
provisions. 


 
Items 62: Section 31 


 
91. This item repeals and replaces section 31. The new section 31 provides for the Minister to 
formulate disability standards on any matter covered by the Disability Discrimination Act. This 
amendment implements Productivity Commission Recommendation 14.3 to extend the power to 
make standards to all areas dealt with in the Disability Discrimination Act. The existing 
provision is limited to employment, education, accommodation, public transport, the 
administration of Commonwealth laws and programs in respect of people with disability and 
access to or use of premises that are publicly accessible. 


 
92. The new section 31 also partly implements Productivity Commission Recommendation 
14.2 to amend the Disability Discrimination Act to clarify that where the disability standards and 
State and Territory legislation address the same matter, the disability standards should prevail. 


25







This is carried into effect through new paragraph 31(2)(b). The new paragraph provides that the 
Standards themselves may provide how they are to operate in relation to State and Territory 
laws. This power is moderated by the operation of subsection 31(3), which requires that 
Standards may not be made without the Minister taking into account comments made to him or 
her by a relevant Minister of a State or Territory. This restriction is not new insofar as there is a 
requirement already in subsection 132(2) for such consultation. However, its placement in the 
new section 31 makes this clearer. 


 
93. The form of the new section 31 is different from the provision it replaces. The new 
provision provides explicitly that the disability standards are legislative instruments and provides 
a more comprehensive power for the standards to make provision in relation to reasonable 
adjustments, strategies and programs to prevent harassment and victimization of persons with 
disabilities, unjustifiable hardship and exemptions and the power of the Human Rights and Equal 
Opportunity Commission to grant such exemptions. 


 
94. Provisions in the existing section 31 that provide for disability standards to be tabled and 
be subject to amendment are removed. They are unnecessary as these requirements are provided 
under the Legislative Instruments Act. As legislative instruments disability standards will be 
subject to tabling and disallowance in the usual way as provided under the Legislative 
Instruments Act. New subsection 31(4) retains the general stipulation in the current provision 
that the standards do not take effect until the completion of the period in which they could be 
disallowed by the Parliament. 


 
Item 63: Saving—disability standards 


 
95. This item does not amend the Disability Discrimination Act but operates to preserve and 
retain those disability standards existing and in force under the power of the repealed section 31. 
The item ensures that from the commencement of the amendments made by the Schedule, the 
amendments are treated as standards made under the authority of the new section 31. 


 
Item 64: Section 34 


 
96. This item is a technical change to section 34. The section provides that the Part does not 
apply to a person acting in accordance with a disability standard. The amendment adding the 
words ‘(other than this Division)’ in the relevant location in the section makes clear that the 
exclusion of the application of the Part does not include the new Division 2A, which deals not 
with unlawful discrimination but rather, with the making of disability standards. 


 
Items 66, 67, 79 and 89 


 
97. These items are technical amendments to add a reference to the new Division 2A as a 
consequence of it being added by Item 61. 


 
Items 68 and 88 


 
98. These items omit the monetary figures in the penalties specified in the Disability 
Discrimination Act and substitute penalty units in accordance with modern drafting practice. 
The penalty units are calculated in accordance with section 4AB of the Crimes Act 1914 (Cth). 
‘Penalty unit’ is defined in section 4AA of that Act. 


26







Item 69 and 71 
 
99. Item 69 makes a consequential amendment to section 45 as a result of the addition of 
subsection (2) to section 45 made by Item 71. 


 
100. Item 71 adds a new subsection (2) to section 45. The new subsection provides a limitation 
and clarification of the exemption provided in the present section 45. Section 45 
(ie subsection 45(1) as per Item 69) provides that it is not unlawful to discriminate in 
undertaking an act that is reasonably intended to, in broad terms, assist people with disability 
with special measures for their benefit. In Recommendation 12.4 the Productivity Commission 
proposed that the exemption be limited to the establishment, eligibility criteria and funding 
criteria of these measures but not extend to general acts done in their administration. 


 
101. The new subsection (2) would implement this recommendation by limiting the exemption 
in two ways. First, the exemption is limited to the discrimination necessary to implement the 
measure for the benefit of the person with the disability. Other forms of unlawful discrimination 
are not exempted. This ensures the protection of the Disability Discrimination Act extends to 
general acts done in the administration of the special measures; for example, non-discriminatory 
access to the premises. The second limitation is that salaries and wages discrimination is not 
exempted. Provision in relation to discrimination in salaries and wages for people with disability 
is dealt with in paragraphs 47(1)(c) and 47(1)(d), as pointed out by the note to that effect at the 
end of the new subsection. 


 
Item 70: Subparagraph 45(b)(i) 


 
102. This item corrects a drafting error. It replaces ‘and’ with ‘or’ at the end of the 
subparagraph. 


 
Item 72: Subsection 47(3) 


 
103. This item repeals the subsection. Subsection 47(3) restricted the application of the 
Disability Discrimination Act so that during the first three years of the operation of the Act a 
person acting in direct compliance with another law was not liable for unlawful discrimination. 
As that period has now expired, the provision is redundant. 


 
Item 73: At the end of section 48 


 
104. Section 48 provides an exemption to discriminate against a person whose disability is 
caused by an infectious disease, if that discrimination is necessary for public safety. Since new 
provisions have been added in relation to assistance animals (see Item 76), this item adds a note 
to the end of section 48 alerting the reader to refer to subsection 54A(4) for information in regard 
to discrimination in relation to an assistance animal that has an infectious disease. 


 
Item 74: Section 50 


 
105. This item repeals section 50. Section 50 provides for an exemption for discrimination in 
the provisions of payphones and public phones. The exemption was (by subsection 50(3)) 
restricted to three years from introduction of the Disability Discrimination Act. As that period 
has expired, the provision is redundant. 
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Item 75: Section 52 
 
106. Section 52 of the Disability Discrimination Act currently contains an exemption from Part 
1 and Part 2 of the Disability Discrimination Act for provisions in the Migration Act 1958 and 
regulations made under it and for the administration of that Act and regulations. Productivity 
Commission Recommendation 12.4 proposed that this be reviewed to ensure that the exemption 
extend only to those provisions that deal with issuing entry and migration visas to Australia and 
does not extend to administrative processes. 


 
107. This item proposes to reduce the scope of the exemption in line with the recommendation 
by repealing and re-enacting section 52. It clarifies that incidental administrative processes are 
not exempted from Parts 1 and 2 of the Disability Discrimination Act. 


 
108. This amendment will clarify that, for example, a person could allege unlawful 
discrimination under the Disability Discrimination Act if, during the administration of a process 
provided for in the Migration Act, information was not provided in accessible formats. 


 
Item 76: Section 54A 


 
109. This item inserts a new section 54A into the Disability Discrimination Act. The new 
section would exempt from unlawful discrimination, requests for information to confirm the 
accreditation of an assistance animal or for evidence of its training to a suitable standard or 
related requests that the animal be under the control of the person with the disability or of an 
associate. 


 
110. It also exempts discrimination consequential to the failure of the person with the assistance 
animal to provide appropriate evidence that the animal has the appropriate accreditation or 
training. The provision also permits discrimination that is: (i) consequential upon reasonable 
suspicion that the animal has an infectious disease and (ii) reasonably necessary to protect public 
health. Amendments to align with this provision that define ‘assistance animal’ are provided in 
the new section 9 inserted by Item 17. 


 
111. This amendment provides certainty for both people with assistance animals and service 
providers by clarifying the entitlements and obligations of both parties. 


 
Items 77 and 78 


 
112. Section 55 sets out the general provisions in the Disability Discrimination Act relevant to 
the powers of the Human Rights and Equal Opportunity Commission to grant exemptions. 
Item 77 removes the words ‘(other than sections 31 and 32)’ in subsection 55(1) in referring to 
provisions in Division 2. Because of the creation of new Division 2A in which these provisions 
appear (Item 61), the exclusion is not necessary. Item 78 makes a technical change to 
subsection 55(1B) to omit reference to paragraph 31(1)(d). This paragraph no longer exists in 
the new section 31. 


 
Item 80: Section 59 


 
113. This item repeals and replaces section 59. The existing section 59 defines the term 
‘service provider’. This definition is removed by the amendment and replaced by a definition of 
‘action planner’. This is in order to provide for a wider class of persons who may make action 
plans. The persons in this wider group are referred to as the ‘action planner’. 
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114. Presently the class of persons who can prepare action plans (see section 61 of the 
Disability Discrimination Act for what action plans do) is restricted. In line with general 
changes in the Disability Discrimination Act effected by this Bill, the application of the 
provisions is made more generic and general with a view to avoiding unnecessary 
inconsistencies and limitations in the operation and powers relevant to individual cases in the 
future. 


 
Items 81-86 


 
115. These items make technical changes to sections 60 to 64 respectively in line with the 
change made by Item 80. The amendments in Items 81-84 make the technical changes of 
language that follow from the substantive change effected pursuant to Item 80. In addition to it 
making a change of language in line with the change made by Item 80, Item 85 makes the 
substantive change in new section 64, to remove the previous section’s requirement of the 
Human Rights and Equal Opportunity Commission to sell action plans. The proposed new 
section instead, requires that the action plan submitted to the Commission be made available to 
the public (for example, by providing a copy on the Internet). Item 86 is a savings and 
transitional provision to preserve existing action plans and providing for them to operate 
pursuant to the amended Part following its commencement. 


 
Item 87: Subsection 67(2) 


 
116. This item alters the reference to ‘section 45’ in subsection 67(2) to a reference to 
‘subsection 45(1)’ as a consequence of the amendment made by Item 71. 


 
Item 90: Subsection 132(2) 


 
117. This item omits the reference to section 31 in subsection 132(2) of the Disability 
Discrimination Act. 


 
118. Subsection 132(2) currently provides that the Governor-General must take into account 
any comments made by a State or Territory Minister before making ‘regulations’ under 
section 31 or 47. However, section 31 gives the Minister, not the Governor-General, the power 
to make disability standards (which are the ‘regulations’ referred to in subsection 132(2)). 


 
119. This amendment rectifies this error by removing the requirement that the Governor- 
General take account of State and Territory comments for the purposes of section 31, ie when 
disability standards are being made. 


 
Human Rights and Equal Opportunity Commission Act 1986 


 
Item 91: Paragraph 11(1)(a) 


 
120. This item inserts a reference to the Disability Discrimination Act in paragraph 11(1)(a) of 
the Human Rights and Equal Opportunity Act 1986. Section 11 of the Human Rights and Equal 
Opportunity Act lists the functions of the Commission. Paragraph 11(1)(a) refers to ‘such 
functions as are conferred on the Commission by the Age Discrimination Act, the Race 
Discrimination Act and the Sex Discrimination Act, and any other enactment’. This insertion 
means that the Disability Discrimination Act is specifically referred to along with other anti- 
discrimination legislation. 
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Item 92: At the end of paragraphs 11(1)(a) to (n) 
 
121. This is a technical change to bring the provision into line with modern drafting practice. 
The item adds ‘and’ at the end of each paragraph which improves the clarity of the subsection. 


 
Inspector-General of Intelligence and Security Act 1986 


 
Items 93, 95, 96, 98 and 99 


 
122. These items make a technical change to various paragraphs and subparagraphs of section 8 
of the Inspector-General of Intelligence and Security Act 1986 (IGIS Act) to make the provision 
accord with modern drafting practice. These items add an ‘and’ or ‘or’ to the end of each 
paragraph or subparagraph, which improves clarity. 


 
Items 94, 97 and 100 


 
123. Section 8 of the IGIS Act establishes the inquiry functions of the Inspector-General in 
relation to certain intelligence agencies. That section empowers the Inspector-General to inquire 
into any matter that relates to an act or practice of one of the intelligence agencies mentioned 
therein that is, or may be, inconsistent with or contrary to any human right, that constitutes or 
may constitute discrimination, or that is or may be unlawful under the Age Discrimination Act, 
the Race Discrimination Act or the Sex Discrimination Act, when such a matter is referred to the 
Inspector-General by the Human Rights and Equal Opportunity Commission. 


 
124. These items insert references to the Disability Discrimination Act in the relevant 
subparagraphs of section 8 of the IGIS Act where all other Commonwealth anti-discrimination 
legislation appears. This aligns with the policy intention underpinning that section and provides 
consistency with respect to the functions of the Inspector-General in inquiring into 
discrimination complaints. 


 
Part 2—Other amendments 


 
Disability Discrimination Act 1992 


 
Workplace Relations Amendment (Work Choices) (Consequential Amendments) Regulations 
2006 (No.1) 


 
Items 101, 102 and 106 


 
125. These items reinstate the ‘order of a court’ exemption (former paragraph 47(1)(b)), which 
was inadvertently deleted when amendments were made to section 47 by the Workplace 
Relations Amendment (Work Choices) (Consequential Amendments) Regulations 2006 (No.1). 
The items rectify that error by repealing the amendment made by those Regulations, thereby 
reversing the effect of deleting the former paragraph 47(1)(b), and then reinserting the 
Workplace Relations provision in the correct paragraph. 


 
126. These amendments apply retrospectively to ensure that the ‘order of a court’ exemption 
applies to any acts done in direct compliance with an order of a court since the unintentional 
removal of former paragraph 47(1)(b). 
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Item 103: Subsections 55(1A) to (1D) 
 
127. This item repeals subsections 55(1A)-(1D) and is consequential upon the amendment made 
by Item 62. 


 
128. Currently, subsections 55(1A)-(1D) of the Disability Discrimination Act provide for the 
granting of exemptions from disability standards that deal with public transport. This item 
repeals those subsections because the amendments in Item 62 will allow for each disability 
standard to itself provide for the granting of exemptions from that standard. As the Disability 
Standards for Accessible Public Transport does not currently contain provisions on the granting 
of exemptions, this item will commence at a later date (on proclamation) to allow for the 
amendment of that Transport Standard before subsections 55(1A)-(1D) are repealed. 


 
Item 104: Subsections 55(2) and (3) 


 
129. This item omits the words ‘or (1A)’ from subsections 55(2) and (3). These omissions are 
consequential to the repeal of subsection 55(1A) (Item 105). 


 
Item 105: Section 58 


 
130. This item ensures that the power to grant exemptions from the Disability Standard on 
Accessible Public Transport is not rendered inoperable between the 28th day after Royal Assent 
and the date of proclamation of Item 103 (among other items). 


 
131. This item is included to retain the operation of exemptions made under 
subsections 55(1A)-(1D) pending their repeal (by Item 103). Those provisions are in new 
Division 2A. Item 79 provides for section 58 to refer to Division 2A. Item 79 commences on 
Royal Assent. This item removes the reference to Division 2A in section 58 at the same time as 
the repeal of subsections 55(1A)-(1D) by Item 103 commences. 


 
132. The later commencement of Item 103 is to allow time for the exemptions to be included in 
the Transport Standards themselves—in line with changes made generally to the standard- 
making power in section 31 (see Item 62). 


 
Schedule 3 – Australian Human Rights Commission 


Part 1 – Name of the Commission 
 
133. Part 1 of Schedule 3 amends the legal name of the Human Rights and Equal Opportunity 
Commission to the ‘Australian Human Rights Commission’ and makes consequential changes to 
laws that refer to the name of the Commission. On 4 September 2008, the Commission 
announced that it had decided to change its corporate identity (but not its legal name) so that it 
would be known as the Australian Human Rights Commission. The Commission has stated that 
the change in corporate identity will assist in “ensuring that all Australian audiences know that 
Australia has an independent national institution with the responsibility to protect and promote 
human rights in Australia”. The Commission has requested that the Human Rights and Equal 
Opportunity Commission Act be amended to give effect to its new corporate identity. 
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Division 1 – Amendments commencing 28 days after Royal Assent 
 
Items 1-33, 39-53, 55-57, 60-63, 65, 67, 68, 70-80, 82, 84, 86, 87, 89, 90, 92-98, 100, 103 and 
105-116 


 
134. These items amend provisions in other Acts to replace references to the Human Rights and 
Equal Opportunity Act and to the Human Rights and Equal Opportunity Commission with 
references to the retitled Act and the renamed Commission, consequential on the amendments 
made by Items 34 and 38 in Schedule 3 which amend the title of the Human Rights and Equal 
Opportunity Act and the name of the Commission. 


 
135. The following provisions are amended: 


 
• Age Discrimination Act 2004—sections 4 and 5, Paragraphs 10(7)(a) and (b), subsections 


12(4) subsection 50(1) (note), subparagraphs 51(1)(e)(i) to (vi), subsection 51(1) (note), 
subsection 51(2) (note), Part 6 (heading), subsection 53(1)(note), 53(2) (definition of 
‘enactment’ and definition of ‘proposed enactment’), and paragraph 60(3)(b) 


 
• Australian Crime Commission Act 2002—subsection 19A(8) 


• Civil Aviation Act 1988—subsection 98(6C) 


• Commonwealth Electoral Act 1918—subsection 7A(1F) (note) 


• Crimes (Torture) Act 1988—subsection 3(1) (definition of ‘act of torture’) 


• Criminal Code Act 1995—Dictionary in the Criminal Code (definition of ‘Covenant’) 


• Defence Act 1903—subsection 58HA(1), paragraph 58HB(1)(a), subsection 58HB(2) 
(paragraph (a) of the definition of ‘discriminatory determination’) 


 
• Disability Discrimination Act 1992 – subsection 4(1) (definitions of the ‘Commission’, 


‘Covenant on Civil and Political Rights’, ‘enactment’ and ‘proposed enactment’), 
subsection 13(4), paragraphs 42(2)(a) to (f), Part 4 (heading); subsection 67(1) (note), 
and paragraph 127(3)(b). 


 
• Evidence Act 1995—subsection 138(3) (note) 


• Housing Assistance Act 1996—Preamble 


• Human Rights (Sexual Conduct) Act 1994—subsection 4(1) (note) 


• Inspector-General of Intelligence and Security Act 1986—subsection 3(1) (definitions of 
‘discrimination’ and ‘human rights’), subparagraphs 8(1)(a)(v), (2)(a)(iv) and (3)(b)(i) 


 
• Migration Act 1958—paragraph 193(3)(a) 


• Native Title Act 1993—Preamble 


• Privacy Act 1988—Preamble, subsection 50(1) subsection 50(1) (definition of ‘Human 
Rights and Equal Opportunity Commission’), subparagraph 50(2)(a)(i), 
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subparagraph 50(2)(a)(i), subsection 50(2), paragraph 50(2)(c), paragraph50(2)(e), 
subparagraph 50(3)(a)(i) 


 
• Privacy Amendment (Office of the Privacy Commissioner) Act 2000 – clause 15 of 


Schedule 1 (note) 
 


• Racial Discrimination Act 1975—subsection 3(1) (definition of ‘Commission’), 
subsection 6A(2), subsection 18C(1) (note), section 20, section 20 (note), 
paragraph 27(2)(e), paragraphs 27(2)(f) and (g), paragraph 27F(3)(b) 


 
• Remuneration Tribunal Act 1973—subsection 8B(1), paragraph 8C(1)(a), 


subsection 8C(2) (paragraph (a) of the definition of ‘discriminatory determination’) 
 


• Sex Discrimination Act 1984—subsection 4(1) (definitions of ‘Commission’, ‘enactment’ 
and ‘proposed enactment’), subsection 10(4) and 11(4), subsection 48(1) (note), 
subsection 92(1), paragraphs 92(1)(ab) and (b), paragraph 92(2)(b), 
paragraphs 94(2)(a) to (f), paragraph 112(3)(b) 


 
• Supported Accommodation Assistance Act 1994—Preamble, and 


• Workplace Relations Act 1996—subsection 4(1) (paragraph (c) of definition of 
‘Anti-Discrimination Conventions), paragraph 120(1)(e), subsection 554(2), 
subsection 554(7) (definition of discriminatory award), paragraph 659(1)(a), 
paragraph 672(4)(a), paragraph 674(4)(a), subclause 30(2) of Schedule 6, subclause 30(7) 
of Schedule 6 (definition of ‘discriminatory award’), subclause 18(1) of Schedule 8, 
paragraph 18(4)(a) of Schedule 8, subclause 41(1) of Schedule 8 and paragraph 41(4)(a) 
of Schedule 8. 


 
Items 34-38 


 
136. These items amend provisions in the Human Rights and Equal Opportunity Commission 
Act 1986 that establish the Commission. Item 34 amends the long title of the Human Rights and 
Equal Opportunity Act by omitting the words ‘Human Rights and Equal Opportunity 
Commission’ and substituting ‘Australian Human Rights Commission’. After this amendment, 
the Human Rights and Equal Opportunity Act will be known as the ‘Australian Human Rights 
Commission Act 1986’. 


 
137. Item 35 amends the short title of the Human Rights and Equal Opportunity Act, 
consequential on the amendment to the long title of the Act. This item also makes it clear that if 
another amendment of the Act is described by reference to the Act’s previous short title, that 
other amendment has effect after the commencement of this item as an amendment of the Act 
under the amended short title. 


 
138. Item 36 amends the definition of ‘Commission’ in subsection 3(1) by omitting ‘Human 
Rights and Equal Opportunity Commission’ and substituting ‘Australian Human Rights 
Commission’. Item 37 amends the heading in Part II of that Act. 


 
139. Item 38 amends subsection 7(1) of the Human Rights and Equal Opportunity Act to 
rename the Commission the ‘Australian Human Rights Commission’. The heading to section 7 
of the Human Rights and Equal Opportunity Act is also altered accordingly. 
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Items 54, 66, 69, 81, 83, 85, 88 and 91 
 
140. These items are technical drafting amendments to various Acts being amended by the Bill 
to bring the provisions into line with modern drafting practice. These items add ‘and’ or ‘or’, 
where appropriate, at the end of each paragraph to improve the clarity of the provisions. 


 
Items 58 and 59 


 
141. Item 58 adds a second note, at the end of clause 15 of Schedule 1 of the Privacy 
Amendment (Office of the Privacy Commissioner) Act 2000, to explain the retitling of the Human 
Rights and Equal Opportunity Act and Item 59 renumbers the first note accordingly. 


 
Item 64: Section 20 


 
142. This item omits (1) from section 20 of the Racial Discrimination Act as no subsections 
follow section 20. 


 
Items 99, 101, 102 and 104 


 
143. These items omit reference to ‘HREOC’ and ‘HREOC complaints’ in the Workplace 
Relations Act 1996. It is not necessary to include the descriptor ‘HREOC’ or ‘HREOC 
complaints’ as the Workplace Relations Act only refers to complaints in the context of the 
Commission. The amendments are made to the following provisions of the Workplace Relations 
Act 1996: subsection 672(4), paragraphs 672(5)(a) and (b), subsection 674(4) and 
paragraphs 673(5)(a) and (b). 


 
Division 2 – Other amendments 


 
144. Division 2 of Schedule 3 of the Bill amends provisions in the Fair Work Act 2008 (which 
at the time this Bill was introduced was before the Parliament) and the Sex Discrimination Act 
(as amended by the Same-Sex Relationships (Equal Treatment in Commonwealth Laws – 
General Law Reform) Act 2008 – which at the time of this Bill was introduced had not 
commenced) to come into effect once the amendments to those laws have been made. 


 
145. The items amend provisions to replace references to the Human Rights and Equal 
Opportunity Act and to the Human Rights and Equal Opportunity Commission with references to 
the retitled Act and the renamed Commission, consequential on the amendments made by 
Items 34 and 38 in Schedule 3. 


 
The following provisions are amended: 


 
• Fair Work Act—paragraph 135(10(b), subsection 161(1), subsection 218(1), and 


subsection 732(3). 
 
• Sex Discrimination Act—paragraphs 9(10A)(a) and (c), subsection 11A(4). 


 
Part 2 – Other amendments 


Items 117, 119, 149, 175 and 179 


146. These items amend the Human Rights and Equal Opportunity Act, Disability 
Discrimination Act, Sex Discrimination Act and Racial Discrimination Act to clarify that before 
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the Governor-General makes an appointment to the Commission, the Minister must be satisfied 
that the person has the appropriate qualifications. This is consistent with Office of Parliamentary 
Council Drafting Direction No 3.4 (revised 1 May 2006), which states that certain statutory 
provisions that require the Governor-General to form an opinion should be replaced with 
provisions expressed to require the Minister or other appropriate authority to form an opinion. 


 
147. The following provisions are amended: 


 
• Human Rights and Equal Opportunity Act—subsection 8B(2) and subsection 46B(2) 


• Disability Discrimination Act—subsection 113(2) 


• Sex Discrimination Act—subsection 96(2) 


• Racial Discrimination Act—subsection 29(2) 


Item 118: Subsection 126(1) 
 
148. This item repeals the subsection and substitutes a new subsection 126(1) of the Disability 
Discrimination Act. Section 126 currently protects the Commission and certain other people 
who act on behalf of the Commission from civil actions. The item aligns new subsection 126(1) 
with section 48 of the Human Rights and Equal Opportunity Commission Act (as amended by 
Item 159). The item also makes it clear that the protection from civil actions applies to a person 
acting under the direction or authority of the Commission or a Commissioner. 


 
Items 120, 124, 126, 128, 134, 138, 142, 144, 146 and 162 


 
149. These items are technical drafting amendments to bring the provisions into line with 
modern drafting practice. These items add ‘or’ at the end of each paragraph or subparagraph 
which improves the clarity of the provisions. 


 
Items 121, 133, 135, 136, 139, 160, 161 and 164-166 


 
150. These items insert the phrase ‘for or’ after ‘person acting’ in specific provisions of the 
Human Rights and Equal Opportunity Act. The effect of these items is to clarify that the 
relevant sections apply in respect of persons acting ‘for’ the Commission, including contractors 
providing services to the Commission or a member of the Commission, where the legislation 
currently only specifies persons acting on behalf of the Commission. 


 
Items 122, 131, 137 140, 141 and 163 


 
151. These items omit the monetary figures in the penalties specified in the Human Rights and 
Equal Opportunity Act and substitute penalty units in accordance with modern drafting practice. 
The penalty units are calculated in accordance with section 4AB of the Crimes Act 1914 (Cth). 
‘Penalty unit’ is defined in section 4AA of that Act. 


 
Item 123: Section 17 


 
152. This item repeals section 17 of the Human Rights and Equal Opportunity Act which 
provides for the establishment of advisory committees to advise the Commission on the 
performance of its functions and, when requested by the Minister, to report on Australia’s 
compliance with certain human rights standards. No advisory committee currently exists. The 
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provision is not strictly necessary as the Commission retains the power under section 15 of the 
Act to consult appropriate persons, governmental organisations and non-governmental 
organisations in performing its functions. 


 
Item 125: At the end of subsection 20(1)(b) 


 
153. Existing subsection 46P(2) of the Human Rights and Equal Opportunity Act requires that 
complaints of unlawful discrimination be made by or on behalf of a person aggrieved. However, 
there is no equivalent requirement for complaints alleging a breach of human rights under 
paragraph 20(1)(b). A situation could arise in which a complaint alleging a breach of human 
rights is made about the treatment of a person or persons without their knowledge or consent. 


 
154. This item adds a requirement in paragraph 20(1)(b) of the Human Rights and Equal 
Opportunity Act that complaints alleging a breach of human rights be made by or on behalf of 
one or more persons aggrieved. This will address the issue of complaints being made on behalf 
of people without their knowledge and thereby enable the Commission to more effectively 
manage representative complaints about breaches of human rights. 


 
Item 127: Paragraph 20(2)(b) 


 
155. This item omits ‘desire that the inquiry be held or continued’ from paragraph 20(2)(b) of 
the Human Rights and Equal Opportunity Act and substitutes ‘want the commission to inquire, 
or to continue to inquire, into the act or practice.’ This is a technical amendment to bring the 
provision into line with modern drafting practice and to make the provision consistent with new 
section 46PF of the Act (as amended by Item 152). 


 
Items 129: at the end of paragraph 20(2)(c) 


 
156. This item inserts a new subparagraph in paragraph 20(2)(c) of the Human Rights and Equal 
Opportunity Act. New subparagraph 20(2)(c)(vii) enables the President of the Commission to 
decide not to inquire, or not to continue to inquire into a complaint alleging a breach of human 
rights if he or she is satisfied that the complaint has been settled or resolved. This will allow the 
Commission to close complaints that have been resolved and avoid the need for the complainant 
to withdraw a complaint after it has been resolved by agreement. 


 
Item 130: Application 


 
157. This item provides that subparagraph 20(2)(c)(vii) of the HROEC Act as added by this Part 
applies in relation to complaints made to the Commission before, on or after the commencement 
of this Part. 


 
Item 132: Subsection 23(2) 


 
158. This item is a technical drafting amendment which repeals the subsection and substitutes a 
new subsection 23(2) of the Human Rights and Equal Opportunity Act. This item is intended to 
bring the provisions into line with modern drafting practice. 


 
159. The item also substitutes penalty units for the penalty imposed. The penalty units are 
calculated in accordance with section 4AB of the Crimes Act 1914 (Cth). ‘Penalty unit’ is 
defined in section 4AA of that Act. 
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Item 143: Paragraph 32(1)(b) 
 
160. Existing subsection 46P(2) of the Human Rights and Equal Opportunity Act requires that 
complaints of unlawful discrimination be made by or on behalf of a person aggrieved. However, 
there is no equivalent requirement for complaints alleging discrimination in employment 
(relating to equal opportunity) under paragraph 32(1)(b). A situation could arise in which such a 
complaint is made about the treatment of a person or persons without their knowledge or 
consent. 


 
161. This item adds a requirement in paragraph 32(1)(b) of the Act that complaints alleging 
discrimination in employment (relating to equal opportunity) be made by or on behalf of one or 
more persons a person aggrieved. This will address the issue of complaints being made on 
behalf of people without their knowledge and thereby enable the Commission to more effectively 
manage representative complaints about discrimination in employment (relating to equal 
opportunity). 


 
Item 145: Paragraph 32(3)(b) 


 
162. This item omits ‘desire that the inquiry be held or continued’ from paragraph 32(3)(b) of 
the Human Rights and Equal Opportunity Act and substitutes ‘want the commission to inquire, 
or to continue to inquire, into the act or practice.’ This is a technical amendment to bring the 
provision into line with modern drafting practice and to make the provision consistent with new 
section 46PF of the Act (as amended by Item 152). 


 
Item 147: At the end of subparagraphs 32(3)(c) 


 
163. This item inserts a new subparagraph in paragraph 32(3)(c). The new 
subparagraph 30(3)(c)(vii) will enable the President of the Commission to decide not to inquire, 
or not to continue to inquire into a complaint if he or she is satisfied that the complaint has been 
settled or resolved. This will allow the Commission to close complaints that have been resolved 
and avoid the need for the complainant to withdraw a complaint after it has been resolved by 
agreement. 


 
Item 148: Application 


 
164. This item provides that the amendments made to paragraph 32(3)(c) by Item 147 applies in 
relation to complaints made before, on or after the commencement of this Part. 


 
Item 150: At the end of subsection 46C(1) 


 
165. This item adds a note at the end of subsection 46C(1) of the Act to alert the reader to the 
functions conferred on the Commission by section 209 of the Native Title Act 1993. These 
functions are to prepare and submit to the Commonwealth Minister a report on the operation of 
the that Act, the effect of the that Act on the exercise and enjoyment of human rights of 
Aboriginal peoples and Torres Strait Islanders and to report on any matters relating to the 
previous functions mentioned when directed to do so by the Commonwealth Minister. 


 
Item 151: Subsection 46PF(1) 


 
166. This item, which makes subsection 46PF(1) subject to subsection 46PF(5), is a technical 
amendment consequential on the amendment made by the Item 152. 
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Item 152: At the end of section 46PF 
 
167. Prior to the enactment of the Human Rights Legislation Amendment Act (No 1) 1999, a 
provision existed for complaints to be declined if the relevant Commissioner considered that no 
person(s) aggrieved by the allegedly unlawful act desired that the inquiry be made or continue. 


 
168. There is currently no provision in the Human Rights and Equal Opportunity Act under 
which the President may decline to investigate a complaint or conclude a complaint on the basis 
that the President considers that the aggrieved person or persons does or do not wish to proceed 
with the complaint. This may happen when, for example, the aggrieved person has changed their 
contact details without informing the Commission, or the aggrieved person has ceased to respond 
to the Commission’s correspondence. 


 
169. This item inserts new paragraph 46PF(5)(a). New paragraph 46PF(5)(a) provides that the 
President may decide not to inquire or not to continue to inquire into the complaint if the 
President is satisfied that the complainant does not want the President to inquire or continue to 
inquire into the complaint. This will enable the Commission to discontinue complaints where 
the complainant has ceased to respond to the Commission’s requests for information and thereby 
assist the Commission to function effectively and efficiently perform its complaint-handling 
function. 


 
170. This item also inserts new paragraph 46PF(5)(b) in the Human Rights and Equal 
Opportunity Act. The new paragraph enables the President of the Commission to decide not to 
inquire, or not to continue to inquire into a complaint if he or she is satisfied that the complaint 
has been settled or resolved. This will allow the Commission to close complaints that have been 
resolved and avoid the need for the complainant to withdraw a complaint after it has been 
resolved by agreement. 


 
Item 153: Application 


 
171. This item provides that new subsection 46PF(5) of the Human Rights and Equal 
Opportunity Act applies in relation to complaints referred to the President before, on or after the 
commencement of this Part. 


 
Item 154: Subsection 46PO(2) 


 
172. This item extends the period within which an application to the Federal Court or the 
Federal Magistrates Court must be made after the date of issue of the notice of termination of a 
complaint of unlawful discrimination from 28 days to 60 days. 


 
173. This item implements Productivity Commission Recommendation 13.2 that the Human 
Rights and Equal Opportunity Act be amended to increase the period of time within which 
complainants may lodge an application with the court from 28 days to 60 days. 


 
Item 155: Application 


 
174. This item provides that the amendments to subsection 46PO(2) of the HROEC Act made 
by this Part apply in relation to a notice of termination issued under subsection 46PH(2) of the 
Human Rights and Equal Opportunity Act within 28 days before the commencement of this Part; 
or on or after the commencement of this Part. 
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Items 156 and 157: Subsections 47(1) to 47(4) 
 
175. Currently, subsection 47(1) provides that the Minister may, by writing, declare an 
international instrument to be an international instrument relating to human rights and freedoms 
for the purposes of the Human Rights and Equal Opportunity Act. Subsection 47(2) requires the 
declaration to be published in the Gazette along with a copy of the international instrument, and 
other associated documents. The declaration has effect from the date it was published in the 
Gazette. 


 
176. These items amend section 47 of the Human Rights and Equal Opportunity Act by 
providing that the Minister may make such declarations by legislative instrument, and that a 
declaration must include a copy of the instrument itself and associated documents. 


 
177. The requirement for Gazettal is removed. By providing that declarations made by the 
Minister are to be made by legislative instrument, the Legislative Instruments Act will apply to 
declarations made under section 47. This will have the effect of making it a requirement that a 
declaration be registered as a legislative instrument on the Federal Register of Legislative 
Instruments and allow the declaration to specify the day and/or day and time of its 
commencement (if no day is specified, the declaration will commence on the day it is registered). 


 
178. The new subsection 47(3) exempts section 47 declarations from the sunsetting regime in 
Part 6 of the Legislative Instruments Act. 


 
179. Part 6 of the Legislative Instruments Act provides that a legislative instrument to which it 
applies ceases to be in force ten years after its commencement, unless the House of 
Representatives resolves that it should continue to operate. The purpose of that Part is ‘to ensure 
that legislative instruments are kept up to date and only remain in force for so long as they are 
needed’ (section 49, Legislative Instruments Act). Section 47 declarations are being exempted 
from the sunsetting regime as it is unlikely that a declaration under section 47 will require 
amendment over time. This is because it is unlikely that Australia, having ratified the declared 
international instrument, will cease to be a party to that instrument or that the instrument will 
change, and that rights that have been recognised as human rights in Australia will cease to carry 
such status. 


 
Item 158: Application 


 
180. Sub-item (1) of this item provides that the new subsection 47(2) of the Human Rights and 
Equal Opportunity Act will apply only to declarations made after the commencement of that new 
subsection. This avoids the new subsection 47(2) applying retrospectively. 


 
181. Sub-item (2) provides that the new subsection 47(3) will apply to declarations made 
before, on or after the commencement of that new subsection. This clarifies that declarations 
already made under section 47 are also exempt from the sunsetting provisions in Legislative 
Instruments Act for the reasons outlined above in relation to Items 156 and 157. 


 
Item 159: Subsection 48(1) 


 
182. This item substitutes, in subsection 48(1) of the Human Rights and Equal Opportunity Act, 
the phrase ‘for or on behalf of the Commission or a member’ for the phrase ‘on behalf of the 
Commission’. This is to ensure that persons acting for or on behalf of a member of the 
Commission, as well as those acting for or on behalf of the Commission itself, are protected 
against civil action. 
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183. The effect of this item is to clarify the uncertainty surrounding the protection the section 
offers to contractors. There is some doubt, arising from the language of the existing section, as 
to whether contractors providing services to the Commission or a member are protected from 
civil action. This item will clarify that contractors acting both on behalf of the Commission or a 
member (for example, contractors delivering a public anti-discrimination education campaign 
developed by the Commission) and for the Commission or a member (for example, contractors 
providing support or administrative services to the Commission itself) are protected by the 
section. 


 
Racial Discrimination Act 1975 


 
Item 167-171 


 
184. These items repeal definitions of ‘Chair’, ‘conciliation committee’, ‘Council’, ‘Deputy 
Chairman’ and ‘member’ consequential on the amendment made by Item 172 which repeals 
Part V (relating to the establishment and functions of the Community Relations Council) of the 
Racial Discrimination Act. 


 
Item 172: Part V (heading) 


 
185. This item repeals Part V of the Racial Discrimination Act which provides for the 
establishment and functions of the Community Relations Council. The effect of the amendment 
is to remove the Community Relations Council. 


 
186. No members have ever been appointed to the Community Relations Council, although 
some of its functions (for example, providing advice to the Commissioner for Community 
Relations on the promotion of understanding, tolerance and friendship among racial and ethnic 
groups) were in the past performed by voluntary committees established on an ad hoc basis by 
the Commissioner. The new Commission will retain the power - currently in section 15 of the 
Human Rights and Equal Opportunity Act—to work with and consult appropriate persons, 
governmental organisations and non-governmental organisations. 


 
Item 173-174 


 
187. These items repeal the heading of Part VI and the heading of Division 1 of Part VI of the 
Racial Discrimination Act consequential upon the repeal of Division 2 of Part VI (relating to the 
appointment, terms and conditions and administration of the Community Relations Council) of 
the Racial Discrimination Act by Item 176 


 
Item 176: Division 2 of Part VI 


 
188. This item repeals Division 2 Part VI of the Racial Discrimination Act which provides for 
the appointment, and terms and conditions, of the members of the Community Relations 
Council, as well as administrative provisions relating to it. This amendment is consequential 
upon the repeal of Part V (relating to the establishment and functions of the 
Community Relations Council) by Item 172. 


 
Item 177: Subsection 45(1) 


 
189. This item repeals the subsection and substitutes a new subsection 45(1) of the 
Racial Discrimination Act. Section 45 currently protects the Commission and certain other 
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people who act on behalf of the Commission from civil actions. The item aligns new subsection 
126(1) with section 48 of the Human Rights and Equal Opportunity Commission Act (as 
amended by Item 159). The item also makes it clear that the protection from civil actions applies 
to a person acting under the direction or authority of the Commission or a Commissioner. 


 
Item 178: Section 47 


 
190. This item omits reference in section 47 to the power of the Governor-General to make 
regulations prescribing how a member (being a member of a Community Relations Council) may 
resign. This item is consequential on the amendment made item 172 which repeals Part V 
(relating to the establishment and functions of the Community Relations Council) of the 
Racial Discrimination Act. 


 
191. The item also omits reference in section 47 to the power of the Governor-General to make 
regulations prescribing fees and allowances payable to members of conciliation committees. The 
substantive provisions which provided for the establishment of conciliation committees were 
repealed by an earlier Act, and the failure to repeal this reference was an omission. 


 
Sex Discrimination Act 1984 


 
Item 180: Subsection 111(1) 


 
192. This item repeals the subsection and substitutions a new subsection 111(1) of the 
Sex Discrimination Act. Section 111 currently protects the Commission and certain other people 
who act on behalf of the Commission from civil actions. The item aligns new subsection 126(1) 
with section 48 of the Human Rights and Equal Opportunity Commission Act (as amended by 
Item 159). The item also makes it clear that the protection from civil actions applies to a person 
acting under the direction or authority of the Commission or a Commissioner. 


 
Schedule 4 – Other amendments 


Racial Discrimination Act 1975 


Sex Discrimination Act 1984 


Items 1-3, 5, 7-12 and 14 


193. These items are technical amendments that omit the monetary figures in the penalties 
specified in the Racial Discrimination Act and Sex Discrimination Act and substitute penalty 
units in accordance with modern drafting practice. The penalty units have been calculated in 
accordance with section 4AB of the Crimes Act 1914 (Cth). ‘Penalty unit’ is defined in 
section 4AA of that Act. 


 
194. The changes are made in the following provisions: 


 
• Racial Discrimination Act—subsection 27(1), subsection 27(2) paragraphs (a) and (b) of the 


penalty, subsection 27F(1) 
 


• Sex Discrimination Act—subsection 86(1), subsection 87(1), subsection 92(1), 
subsection 94(1) paragraphs (a) and (b) of the penalty, subsection 95(1), subsection 112(1) 
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Items 4 and 13 
 
195. These items make a technical change to accord with modern drafting practice. These 
items add an ‘or’ to the end of each paragraph being amended to improve clarity. 


 
196. The changes are made in the following provisions: 


 
• Racial Discrimination Act—paragraph 27F(1)(a) 


 
• Sex Discrimination Act—paragraph 112(1)(a) 


 
Item 6: Section 40A 


 
197. This item repeals the section 40A of the Sex Discrimination Act. The section provides for 
the review of subsections 40(2) and 40(3) before 1 June 1996. As that period has now expired, 
the provision is redundant. 
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About this compilation 
This compilation 


This is a compilation of the National Disability Insurance Scheme Act 2013 that 
shows the text of the law as amended and in force on 3 October 2019 (the 
compilation date). 


The notes at the end of this compilation (the endnotes) include information 
about amending laws and the amendment history of provisions of the compiled 
law. 


Uncommenced amendments 


The effect of uncommenced amendments is not shown in the text of the 
compiled law. Any uncommenced amendments affecting the law are accessible 
on the Legislation Register (www.legislation.gov.au). The details of 
amendments made up to, but not commenced at, the compilation date are 
underlined in the endnotes. For more information on any uncommenced 
amendments, see the series page on the Legislation Register for the compiled 
law. 


Application, saving and transitional provisions for provisions and 
amendments 


If the operation of a provision or amendment of the compiled law is affected by 
an application, saving or transitional provision that is not included in this 
compilation, details are included in the endnotes. 


Editorial changes 


For more information about any editorial changes made in this compilation, see 
the endnotes. 


Modifications 


If the compiled law is modified by another law, the compiled law operates as 
modified but the modification does not amend the text of the law. Accordingly, 
this compilation does not show the text of the compiled law as modified. For 
more information on any modifications, see the series page on the Legislation 
Register for the compiled law. 


Self-repealing provisions 


If a provision of the compiled law has been repealed in accordance with a 
provision of the law, details are included in the endnotes. 
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An Act to establish the National Disability 
Insurance Scheme, and for related purposes 


 
Chapter 1—Introduction 


Part 1—Preliminary 
 


1 Short title 


This Act may be cited as the National Disability Insurance Scheme 
Act 2013. 


 
2 Commencement 


(1) Each provision of this Act specified in column 1 of the table 
commences, or is taken to have commenced, in accordance with 
column 2 of the table. Any other statement in column 2 has effect 
according to its terms. 


 
Commencement information 
Column 1 Column 2 Column 3 
Provision(s) Commencement Date/Details 
1. Sections 1 and 
2 and anything in 
this Act not 
elsewhere covered 
by this table 


The day this Act receives the Royal Assent. 28 March 2013 


2. Sections 3 to 
12 


The day after this Act receives the Royal 
Assent. 


29 March 2013 
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Commencement information 
Column 1 Column 2 Column 3 
Provision(s) Commencement Date/Details 


3. Chapters 2 and A day or days to be fixed by Proclamation. 1 July 2013 
3 However, if any of the provision(s) do not 


commence within the period of 6 months 
beginning on the day this Act receives the 
Royal Assent, they commence on the day 
after the end of that period. 


(see 
F2013L00994) 


4. Chapter 4, A day or days to be fixed by Proclamation. 1 July 2013 
Part 1, Division 1 However, if any of the provision(s) do not 


commence within the period of 6 months 
beginning on the day this Act receives the 
Royal Assent, they commence on the day 
after the end of that period. 


(see 
F2013L00994) 


5. Chapter 4, 
Part 1, 
Divisions 2 and 3 


The day after this Act receives the Royal 
Assent. 


29 March 2013 


6. Chapter 4, 
Parts 2 and 3 


The day after this Act receives the Royal 
Assent. 


29 March 2013 


7. Chapter 4, A day or days to be fixed by Proclamation. 1 July 2013 
Parts 4, 5 and 6 However, if any of the provision(s) do not 


commence within the period of 6 months 
beginning on the day this Act receives the 
Royal Assent, they commence on the day 
after the end of that period. 


(see 
F2013L00994) 


8. Chapter 5 A day or days to be fixed by Proclamation. 
However, if any of the provision(s) do not 
commence within the period of 6 months 
beginning on the day this Act receives the 
Royal Assent, they commence on the day 
after the end of that period. 


1 July 2013 
(see 
F2013L00994) 


9. Chapters 6 and 
7 


The day after this Act receives the Royal 
Assent. 


29 March 2013 
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Note: This table relates only to the provisions of this Act as originally 
enacted. It will not be amended to deal with any later amendments of 
this Act. 


(2) Any information in column 3 of the table is not part of this Act. 
Information may be inserted in this column, or information in it 
may be edited, in any published version of this Act. 
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Part 2—Objects and principles 
 


3 Objects of Act 


(1) The objects of this Act are to: 
(a) in conjunction with other laws, give effect to Australia’s 


obligations under the Convention on the Rights of Persons 
with Disabilities done at New York on 13 December 2006 
([2008] ATS 12); and 


(b) provide for the National Disability Insurance Scheme in 
Australia; and 


(c) support the independence and social and economic 
participation of people with disability; and 


(d) provide reasonable and necessary supports, including early 
intervention supports, for participants in the National 
Disability Insurance Scheme launch; and 


(e) enable people with disability to exercise choice and control 
in the pursuit of their goals and the planning and delivery of 
their supports; and 


(f) facilitate the development of a nationally consistent approach 
to the access to, and the planning and funding of, supports for 
people with disability; and 


(g) promote the provision of high quality and innovative 
supports that enable people with disability to maximise 
independent lifestyles and full inclusion in the community; 
and 


(ga) protect and prevent people with disability from experiencing 
harm arising from poor quality or unsafe supports or services 
provided under the National Disability Insurance Scheme; 
and 


(h) raise community awareness of the issues that affect the social 
and economic participation of people with disability, and 
facilitate greater community inclusion of people with 
disability; and 
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(i) in conjunction with other laws, give effect to certain 
obligations that Australia has as a party to: 


(i) the International Covenant on Civil and Political Rights 
done at New York on 16 December 1966 ([1980] ATS 
23); and 


(ii) the International Covenant on Economic, Social and 
Cultural Rights done at New York on 16 December 
1966 ([1976] ATS 5); and 


(iii) the Convention on the Rights of the Child done at New 
York on 20 November 1989 ([1991] ATS 4); and 


(iv) the Convention on the Elimination of All Forms of 
Discrimination Against Women done at New York on 
18 December 1979 ([1983] ATS 9); and 


(v) the International Convention on the Elimination of All 
Forms of Racial Discrimination done at New York on 
21 December 1965 ([1975] ATS 40). 


Note: In 2013, the text of a Convention or Covenant in the Australian Treaty 
Series was accessible through the Australian Treaties Library on the 
AustLII website (www.austlii.edu.au). 


(2) These objects are to be achieved by: 
(a) providing the foundation for governments to work together to 


develop and implement the National Disability Insurance 
Scheme launch; and 


(b) adopting an insurance-based approach, informed by actuarial 
analysis, to the provision and funding of supports for people 
with disability; and 


(c) establishing a national regulatory framework for persons and 
entities who provide supports and services to people with 
disability, including certain supports and services provided 
outside the National Disability Insurance Scheme. 


(3) In giving effect to the objects of the Act, regard is to be had to: 
(a) the progressive implementation of the National Disability 


Insurance Scheme; and 
(b) the need to ensure the financial sustainability of the National 


Disability Insurance Scheme; and 
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(c) the broad context of disability reform provided for in: 
(i) the National Disability Strategy 2010-2020 as endorsed 


by COAG on 13 February 2011; and 
(ii) the Carer Recognition Act 2010; and 


(d) the provision of services by other agencies, Departments or 
organisations and the need for interaction between the 
provision of mainstream services and the provision of 
supports under the National Disability Insurance Scheme. 


 
4 General principles guiding actions under this Act 


(1) People with disability have the same right as other members of 
Australian society to realise their potential for physical, social, 
emotional and intellectual development. 


(2) People with disability should be supported to participate in and 
contribute to social and economic life to the extent of their ability. 


(3) People with disability and their families and carers should have 
certainty that people with disability will receive the care and 
support they need over their lifetime. 


(4) People with disability should be supported to exercise choice, 
including in relation to taking reasonable risks, in the pursuit of 
their goals and the planning and delivery of their supports. 


(5) People with disability should be supported to receive reasonable 
and necessary supports, including early intervention supports. 


(6) People with disability have the same right as other members of 
Australian society to respect for their worth and dignity and to live 
free from abuse, neglect and exploitation. 


(7) People with disability have the same right as other members of 
Australian society to pursue any grievance. 


(8) People with disability have the same right as other members of 
Australian society to be able to determine their own best interests, 
including the right to exercise choice and control, and to engage as 
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equal partners in decisions that will affect their lives, to the full 
extent of their capacity. 


(9) People with disability should be supported in all their dealings and 
communications with the Agency and the Commission so that their 
capacity to exercise choice and control is maximised in a way that 
is appropriate to their circumstances and cultural needs. 


(10) People with disability should have their privacy and dignity 
respected. 


(11) Reasonable and necessary supports for people with disability 
should: 


(a) support people with disability to pursue their goals and 
maximise their independence; and 


(b) support people with disability to live independently and to be 
included in the community as fully participating citizens; and 


(c) develop and support the capacity of people with disability to 
undertake activities that enable them to participate in the 
community and in employment. 


(12) The role of families, carers and other significant persons in the 
lives of people with disability is to be acknowledged and respected. 


(13) The role of advocacy in representing the interests of people with 
disability is to be acknowledged and respected, recognising that 
advocacy supports people with disability by: 


(a) promoting their independence and social and economic 
participation; and 


(b) promoting choice and control in the pursuit of their goals and 
the planning and delivery of their supports; and 


(c) maximising independent lifestyles of people with disability 
and their full inclusion in the community. 


(14) People with disability should be supported to receive supports 
outside the National Disability Insurance Scheme, and be assisted 
to coordinate these supports with the supports provided under the 
National Disability Insurance Scheme. 
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(15) Innovation, quality, continuous improvement, contemporary best 
practice and effectiveness in the provision of supports to people 
with disability are to be promoted. 


(16) Positive personal and social development of people with disability, 
including children and young people, is to be promoted. 


(17) It is the intention of the Parliament that the Ministerial Council, the 
Minister, the Board, the CEO, the Commissioner and any other 
person or body is to perform functions and exercise powers under 
this Act in accordance with these principles, having regard to: 


(a) the progressive implementation of the National Disability 
Insurance Scheme; and 


(b) the need to ensure the financial sustainability of the National 
Disability Insurance Scheme. 


 
5 General principles guiding actions of people who may do acts or 


things on behalf of others 


It is the intention of the Parliament that, if this Act requires or 
permits an act or thing to be done by or in relation to a person with 
disability by another person, the act or thing is to be done, so far as 
practicable, in accordance with both the general principles set out 
in section 4 and the following principles: 


(a) people with disability should be involved in decision making 
processes that affect them, and where possible make 
decisions for themselves; 


(b) people with disability should be encouraged to engage in the 
life of the community; 


(c) the judgements and decisions that people with disability 
would have made for themselves should be taken into 
account; 


(d) the cultural and linguistic circumstances, and the gender, of 
people with disability should be taken into account; 


(e) the supportive relationships, friendships and connections 
with others of people with disability should be recognised; 
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(f) if the person with disability is a child—the best interests of 
the child are paramount, and full consideration should be 
given to the need to: 


(i) protect the child from harm; and 
(ii) promote the child’s development; and 


(iii) strengthen, preserve and promote positive relationships 
between the child and the child’s parents, family 
members and other people who are significant in the life 
of the child. 


 
6 Agency may provide support and assistance 


To support people with disability to exercise choice and control in 
the pursuit of their goals, the Agency may provide support and 
assistance (including financial assistance) to prospective 
participants and participants in relation to doing things or meeting 
obligations under, or for the purposes of, this Act. 
Note: For example, the Agency might assist a participant to prepare the 


participant’s statement of goals and aspirations by assisting the 
participant to clarify his or her goals, objectives and aspirations. 


 
7 Provision of notice, approved form or information under this Act 


etc. 


(1) The contents of any notice, approved form or information given 
under this Act, the regulations or the National Disability Insurance 
Scheme rules to a person with disability must be explained by the 
giver of the notice, approved form or information to the maximum 
extent possible to the person in the language, mode of 
communication and terms which that person is most likely to 
understand. 


(2) An explanation given under subsection (1) must be given both 
orally and in writing if reasonably practicable. 
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This Act provides for the National Disability Insurance Scheme. 
 


The National Disability Insurance Scheme comprises: 
(a) the provision of services or activities that are in the 


nature of coordination, strategic or referral services or 
activities (Chapters 2 and 3); and 


(b) funding for persons or entities to enable them to assist 
people with disability to participate in economic and 
social life (Chapter 2); and 


(c) individual plans under which reasonable and necessary 
supports will be funded for certain people, called 
participants (Chapter 3). 


 
This Act includes administrative provisions supporting the 
operation of the National Disability Insurance Scheme (Chapters 4 
and 5), such as: 


(a) provisions to ensure the National Disability Insurance 
Scheme’s integrity, including limited powers to obtain 
information, and requirements relating to protection of 
information; and 


(b) provisions relating to children; and 
(c) provisions for nominees; and 
(d) provisions for review of decisions; and 
(e) provisions about the treatment of compensation. 


 
This Act also provides for the regulation of persons and entities 
who provide supports and services to people with disability under 
the National Disability Insurance Scheme. It also regulates 


 
 


Part 3—Simplified outline 
 


8 Simplified outline 


The following is a simplified outline of this Act: 
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Part 2—Participants’ plans 


Division 1—Principles relating to plans 
 


31 Principles relating to plans 


The preparation, variation, reassessment and replacement of a 
participant’s plan, and the management of the funding for supports 
under a participant’s plan, should so far as reasonably practicable: 


(a) be individualised; and 
(b) be directed by the participant; and 
(c) where relevant, consider and respect the role of family, carers 


and other persons who are significant in the life of the 
participant; and 


(ca) where relevant, recognise and respect the relationship 
between participants and their families and carers; and 


(d) strengthen and build capacity of families and carers to 
support participants who are children; and 


(da) if the participant and the participant’s carers agree— 
strengthen and build the capacity of families and carers to 
support the participant in adult life; and 


(e) consider the availability to the participant of informal support 
and other support services generally available to any person 
in the community; and 


(f) support communities to respond to the individual goals and 
needs of participants; and 


(g) be underpinned by the right of the participant to exercise 
control over his or her own life; and 


(h) advance the inclusion and participation in the community of 
the participant with the aim of achieving his or her individual 
aspirations; and 


(i) maximise the choice and independence of the participant; and 
(j) facilitate tailored and flexible responses to the individual 


goals and needs of the participant; and 


69







 


(k) provide the context for the provision of disability services to 
the participant and, where appropriate, coordinate the 
delivery of disability services where there is more than one 
disability service provider. 
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Division 2—Preparing participants’ plans 
 


32 CEO must facilitate preparation of participant’s plan 


(1) If a person becomes a participant, the CEO must facilitate the 
preparation of the participant’s plan. 


(2) The CEO must commence facilitating the preparation of the 
participant’s plan within 21 days of the person becoming a 
participant. 


 
33 Matters that must be included in a participant’s plan 


(1) A participant’s plan must include a statement (the participant’s 
statement of goals and aspirations) prepared by the participant 
that specifies: 


(a) the goals, objectives and aspirations of the participant; and 
(b) the environmental and personal context of the participant’s 


living, including the participant’s: 
(i) living arrangements; and 


(ii) informal community supports and other community 
supports; and 


(iii) social and economic participation. 


(2) A participant’s plan must include a statement (the statement of 
participant supports), prepared with the participant and approved 
by the CEO, that specifies: 


(a) the general supports (if any) that will be provided to, or in 
relation to, the participant; and 


(b) the reasonable and necessary supports (if any) that will be 
funded under the National Disability Insurance Scheme; and 


(c) the date by which, or the circumstances in which, the Agency 
must reassess the plan under Division 4; and 


(d) the management of the funding for supports under the plan 
(see also Division 3); and 


(e) the management of other aspects of the plan. 
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(3) The supports that will be funded or provided under the National 
Disability Insurance Scheme may be specifically identified in the 
plan or described generally, whether by reference to a specified 
purpose or otherwise. 


(4) The CEO must decide whether or not to approve the statement of 
participant supports: 


(a) within the period worked out in accordance with the National 
Disability Insurance Scheme rules prescribed for the 
purposes of this paragraph (which may take account of 
section 36 (information and reports)); or 


(b) if there are no such rules—as soon as reasonably practicable, 
including what is reasonably practicable having regard to 
section 36 (information and reports). 


(5) In deciding whether or not to approve a statement of participant 
supports under subsection (2), the CEO must: 


(a) have regard to the participant’s statement of goals and 
aspirations; and 


(b) have regard to relevant assessments conducted in relation to 
the participant; and 


(c) be satisfied as mentioned in section 34 in relation to the 
reasonable and necessary supports that will be funded and the 
general supports that will be provided; and 


(d) apply the National Disability Insurance Scheme rules (if any) 
made for the purposes of section 35; and 


(e) have regard to the principle that a participant should manage 
his or her plan to the extent that he or she wishes to do so; 
and 


(f) have regard to the operation and effectiveness of any 
previous plans of the participant. 


(6) To the extent that the funding for supports under a participant’s 
plan is managed by the Agency, the plan must provide that the 
supports are to be provided only by a registered NDIS provider. 
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(7) A participant’s plan may include additional matters, including such 
additional matters as are prescribed by the National Disability 
Insurance Scheme rules. 
Note: For example, a participant’s plan may include arrangements for 


ongoing contact with the Agency. 


(8) A participant’s statement of goals and aspirations need not be 
prepared by the participant in writing, but if it is prepared other 
than in writing, the Agency must record it in writing. 
Note: Section 38 requires a copy of a participant’s plan to be provided to 


him or her. 
 


34 Reasonable and necessary supports 


(1) For the purposes of specifying, in a statement of participant 
supports, the general supports that will be provided, and the 
reasonable and necessary supports that will be funded, the CEO 
must be satisfied of all of the following in relation to the funding or 
provision of each such support: 


(a) the support will assist the participant to pursue the goals, 
objectives and aspirations included in the participant’s 
statement of goals and aspirations; 


(b) the support will assist the participant to undertake activities, 
so as to facilitate the participant’s social and economic 
participation; 


(c) the support represents value for money in that the costs of the 
support are reasonable, relative to both the benefits achieved 
and the cost of alternative support; 


(d) the support will be, or is likely to be, effective and beneficial 
for the participant, having regard to current good practice; 


(e) the funding or provision of the support takes account of what 
it is reasonable to expect families, carers, informal networks 
and the community to provide; 


(f) the support is most appropriately funded or provided through 
the National Disability Insurance Scheme, and is not more 
appropriately funded or provided through other general 
systems of service delivery or support services offered by a 
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person, agency or body, or systems of service delivery or 
support services offered: 


(i) as part of a universal service obligation; or 
(ii) in accordance with reasonable adjustments required 


under a law dealing with discrimination on the basis of 
disability. 


(2) The National Disability Insurance Scheme rules may prescribe 
methods or criteria to be applied, or matters to which the CEO is to 
have regard, in deciding whether or not he or she is satisfied as 
mentioned in any of paragraphs (1)(a) to (f). 


 
35 National Disability Insurance Scheme rules for statement of 


participant supports 


(1) The National Disability Insurance Scheme rules may make 
provision in connection with the funding or provision of reasonable 
and necessary supports or general supports, including but not 
limited to prescribing: 


(a) methods or criteria to be applied, or matters to which the 
CEO is to have regard, in deciding, the reasonable and 
necessary supports or general supports that will be funded or 
provided under the National Disability Insurance Scheme; 
and 


(b) reasonable and necessary supports or general supports that 
will not be funded or provided under the National Disability 
Insurance Scheme; and 


(c) reasonable and necessary supports or general supports that 
will or will not be funded or provided under the National 
Disability Insurance Scheme for prescribed participants. 


(2) The National Disability Insurance Scheme rules referred to in 
subsection (1) may relate to the manner in which supports are to be 
funded or provided and by whom supports are to be provided. 


(4) The National Disability Insurance Scheme rules referred to in 
subsection (1) may relate to how to take into account: 
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(a) lump sum compensation payments that specifically include 
an amount for the cost of supports; and 


(b) lump sum compensation payments that do not specifically 
include an amount for the cost of supports; and 


(c) periodic compensation payments that the CEO is satisfied 
include an amount for the cost of supports. 


(5) The National Disability Insurance Scheme rules referred to in 
subsection (1) may relate to how to take into account amounts that 
a participant or prospective participant did not receive by way of a 
compensation payment because he or she entered into an 
agreement to give up his or her right to compensation. 


 
36 Information and reports for the purposes of preparing and 


approving a participant’s plan 


(1) For the purposes of preparing a statement of participant supports, 
or deciding whether to approve a statement of participant supports, 
the CEO may make one or more requests under subsection (2). 


(2) The requests the CEO may make are as follows: 
(a) that the participant, or another person, provide information 


that is reasonably necessary for the purposes of preparing the 
statement of participant supports, or deciding whether to 
approve the statement of participant supports; 


(b) that the participant do either or both of the following: 
(i) undergo an assessment and provide to the CEO the 


report, in the approved form, of the person who 
conducts the assessment; 


(ii) undergo, whether or not at a particular place, a medical, 
psychiatric, psychological or other examination, 
conducted by an appropriately qualified person, and 
provide to the CEO the report, in the approved form, of 
the person who conducts the examination. 


(3) The CEO may prepare the statement of participant supports, or 
decide whether to approve a statement of participant supports, 
before all the information and reports requested under 


75







 


subsection (2) are received by the CEO, but must give the 
participant a reasonable opportunity to provide them. 
Note: If information or reports are provided after the plan is approved, the 


plan can be varied or can be reassessed and if necessary replaced. 
 


37 When plan is in effect 


(1) A participant’s plan comes into effect when the CEO has: 
(a) received the participant’s statement of goals and aspirations 


from the participant; and 
(b) approved the statement of participant supports. 


Note: Division 4 deals with varying and replacing plans. 


(3) A participant’s plan ceases to be in effect at the earlier of the 
following times: 


(a) when it is replaced by another plan under Division 4; 
(b) when the participant ceases to be a participant. 


 
38 Copy of plan to be provided 


The CEO must provide a copy of a participant’s plan to the 
participant within 7 days after the plan comes into effect. 


 
39 Agency must comply with the statement of participant supports 


The Agency must comply with the statement of participant 
supports in a participant’s plan. 


 
40 Effect of temporary absence on plans 


(1) A participant for whom a plan is in effect may be temporarily 
absent from Australia for the grace period for the absence without 
affecting the participant’s plan. 


(2) The grace period for a temporary absence of a participant is: 
(a) 6 weeks beginning when the participant leaves Australia; or 
(b) if the CEO is satisfied that it is appropriate for the grace 


period to be longer than 6 weeks—such longer period as the 
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CEO decides, having regard to any matters and applying any 
criteria prescribed by the National Disability Insurance 
Scheme rules for the purposes of this paragraph. 


(3) If a participant for whom a plan is in effect is temporarily absent 
from Australia after the end of the grace period for the absence, the 
participant’s plan is suspended from the end of the grace period 
until the participant returns to Australia. 


(4) For the purposes of this section, a person’s absence from Australia 
is temporary if, throughout the absence, the person does not cease 
to reside in Australia (within the meaning of paragraph 23(1)(a)). 


 
41 Suspension of plans 


(1) A statement of participant supports in a participant’s plan is 
suspended: 


(a) as mentioned in subsection 40(3) (which deals with 
temporary absence from Australia); and 


(b) as mentioned in subsection 105(2) (which deals with 
obtaining compensation). 


(2) The effect of suspension of a statement of participant supports in a 
participant’s plan is that the plan remains in effect but, during the 
period of suspension: 


(a) the person is not entitled to be paid NDIS amounts, so far as 
the amounts relate to reasonable and necessary supports that 
would otherwise have been funded in respect of that period; 
and 


(b) the Agency is not required to provide or fund other supports 
under the plan, but is not prevented from doing so if the CEO 
considers it appropriate; and 


(c) the participant is not entitled to make a request under 
subsection 47A(2) for a variation of the plan or make a 
request under subsection 48(2) for a reassessment of the plan. 


77







 
 


National Disability Insurance Scheme (Provider 
Registration and Practice Standards) Rules 2018 
made under the 


 
National Disability Insurance Scheme Act 2013 


 
 
 


Compilation No. 4 
 


Compilation date: 15 November 2021 


Includes amendments up to: F2021L01480 


Registered: 16 November 2021 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


Prepared by the Office of Parliamentary Counsel, Canberra 
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Part 2—Rights of participants and responsibilities of 
providers 


 
2 Standards relating to the rights of participants and the responsibilities of 


providers 


This Part specifies the NDIS Practice Standards relating to the rights of 
participants and the responsibilities of providers who deliver supports and 
services to them. 


 
3 Person-centred supports 


(1) Each participant can access supports that promote, uphold and respect their legal 
and human rights. 


(2) Each participant is enabled to exercise informed choice and control. 


(3) The provision of supports promotes, upholds and respects individual rights to 
freedom of expression, self-determination and decision-making. 


 
4 Individual values and beliefs 


Each participant can access supports that respect their culture, diversity, values 
and beliefs. 


 
5 Privacy and dignity 


Each participant can access supports that respect and protect their dignity and 
right to privacy. 


 
6 Independence and informed choice 


Each participant is supported by the provider to make informed choices, exercise 
control and maximise their independence in relation to the supports provided. 


 
7 Freedom from violence, abuse, neglect, exploitation or discrimination 


Each participant can access supports free from violence, abuse, neglect, 
exploitation or discrimination. 


 
 
 
 
 
 
 
 
 
 


National Disability Insurance Scheme (Provider Registration and Practice 29 
Standards) Rules 2018 


Compilation No. 4 Compilation date: 15/11/2021 Registered: 16/11/2021 
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Part 3—Provider governance and operational management 


 
8 Standards relating to provider governance and operational management 


This Part specifies the NDIS Practice Standards relating to the governance and 
operational management arrangements for registered NDIS providers. 


 
9 Governance and operational management 


Each participant’s support is overseen by robust governance and operational 
management systems relevant and proportionate to the size and scale of the 
provider and the scope and complexity of the supports being delivered. 


 
10 Risk management 


Risks to participants, workers and the provider are identified and managed. 
 


11 Quality management 


Each participant benefits from a quality management system that is relevant and 
proportionate to the size and scale of the provider and that promotes continuous 
improvement of support delivery. 


 
12 Information management 


(1) Management of each participant’s information ensures that it is identifiable, 
accurately recorded, current and confidential. 


(2) Each participant’s information is easily accessible to the participant and 
appropriately utilised by relevant workers. 


 
13 Complaints management and resolution 


(1) Each participant has knowledge of and access to the provider’s complaints 
management and resolution system. 


(2) Complaints are welcomed, acknowledged, respected and well managed. 
 


14 Incident management 


Each participant is safeguarded by the provider’s incident management system, 
ensuring that incidents are acknowledged, responded to, well managed and 
learned from. 
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15 Human resource management 


Each participant’s support needs are met by workers who are competent in 
relation to their role, hold relevant qualifications and have relevant expertise and 
experience to provide person-centred support. 


 
16 Continuity of supports 


Each participant has access to timely and appropriate supports without 
interruption. 


 
16A Emergency and disaster management 


Emergency and disaster management includes planning that: 
(a) ensures that the risks to the health, safety and wellbeing of participants that 


may arise in an emergency or disaster are considered and mitigated; and 
(b) ensures the continuity of supports critical to the health, safety and 


wellbeing of participants in an emergency or disaster. 
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Part 4—Provision of supports 
 


17 Standards relating to the provision of supports to participants 


This Part specifies the NDIS Practice Standards relating to the provision of 
supports to participants. 


 
18 Access to supports 


Each participant can access the most appropriate supports that meet the 
participant’s needs, goals and preferences. 


 
19 Support planning 


(1) Each participant is actively involved in the development of their support plans. 


(2) Support plans reflect participant needs, requirements, preferences, strengths and 
goals, and are regularly reviewed. 


 
20 Service agreements 


Each participant has a clear understanding of the supports they have chosen and 
how the supports will be provided. 


 
21 Responsive support provision 


Each participant can access responsive, timely, competent and appropriate 
supports to meet their needs, desired outcomes and goals. 


 
22 Transitions to and from a provider 


Each participant experiences a planned and coordinated transition to or from the 
provider. 
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Part 2.3—Disability support pension 


Division 1—Qualification for and payability of disability 
support pension 


Subdivision A—Qualification 
 


94 Qualification for disability support pension 


(1) A person is qualified for disability support pension if: 
(a) the person has a physical, intellectual or psychiatric 


impairment; and 
(b) the person’s impairment is of 20 points or more under the 


Impairment Tables; and 
(c) one of the following applies: 


(i) the person has a continuing inability to work; 
(ii) the Secretary is satisfied that the person is participating 


in the program administered by the Commonwealth 
known as the supported wage system; and 


(d) the person has turned 16; and 
(da) in a case where the following apply: 


(i) the person is under 35 years of age or is a reviewed 
2008-2011 DSP starter; 


(ii) the Secretary is satisfied that the person is able to do 
work that is for at least 8 hours per week on wages at or 
above the relevant minimum wage and that exists in 
Australia, even if not within the person’s locally 
accessible labour market; 


(iii) if the person has one or more dependent children—the 
youngest dependent child is 6 years of age or over; 


the person meets any participation requirements that apply to 
the person under section 94A; and 


(e) the person either: 
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(i) is an Australian resident at the time when the person 
first satisfies paragraph (c); or 


(ii) has 10 years qualifying Australian residence, or has a 
qualifying residence exemption for a disability support 
pension; or 


(iii) is born outside Australia and, at the time when the 
person first satisfies paragraph (c) the person: 


(A) is not an Australian resident; and 
(B) is a dependent child of an Australian resident; 


and the person becomes an Australian resident while a 
dependent child of an Australian resident; and 


(ea) one of the following applies: 
(i) the person is an Australian resident; 


(ia) the person is absent from Australia and the Secretary 
has made a determination in relation to the person under 
subsection 1218AAA(1); 


(ii) the person is absent from Australia and all the 
circumstances described in paragraphs 1218AA(1)(a), 
(b), (c), (d) and (e) exist in relation to the person. 


Note 1:   For Australian resident, qualifying Australian residence and 
qualifying residence exemption see section 7. 


Note 2:   For Impairment Tables see subsection 23(1) and sections 26 and 27. 


Note 3: A person receiving disability support pension, and who receives 
employment services from a remote engagement program provider, 
may also qualify for a remote engagement program payment: see 
Part 2.13. 


 
Continuing inability to work 


(2) A person has a continuing inability to work because of an 
impairment if the Secretary is satisfied that: 
(aa) in a case where the person’s impairment is not a severe 


impairment within the meaning of subsection (3B) or the 
person is a reviewed 2008-2011 DSP starter who has had an 
opportunity to participate in a program of support—the 
person has actively participated in a program of support 
within the meaning of subsection (3C), and the program of 
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support was wholly or partly funded by the Commonwealth; 
and 


(a) in all cases—the impairment is of itself sufficient to prevent 
the person from doing any work independently of a program 
of support within the next 2 years; and 


(b) in all cases—either: 
(i) the impairment is of itself sufficient to prevent the 


person from undertaking a training activity during the 
next 2 years; or 


(ii) if the impairment does not prevent the person from 
undertaking a training activity—such activity is unlikely 
(because of the impairment) to enable the person to do 
any work independently of a program of support within 
the next 2 years. 


Note: For work see subsection (5). 
 


(3) In deciding whether or not a person has a continuing inability to 
work because of an impairment, the Secretary is not to have regard 
to: 


(a) the availability to the person of a training activity; or 
(b) the availability to the person of work in the person’s locally 


accessible labour market. 


(3A) If: 
(a) a person is receiving disability support pension; and 
(b) the Secretary gives the person a notice under 


subsection 63(2) or (4) of the Administration Act in relation 
to assessing the person’s qualification for that pension; and 


(c) the person is not a reviewed 2008-2011 DSP starter; 
then paragraph (2)(aa) of this section does not apply in relation to 
that assessment. 


 
Severe impairment 


(3B) A person’s impairment is a severe impairment if the person’s 
impairment is of 20 points or more under the Impairment Tables, 
of which 20 points or more are under a single Impairment Table. 
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Example 1: A person’s impairment is of 30 points under the Impairment Tables, 
made up of 20 points under one Impairment Table and 10 points under 
another Impairment Table. The person has a severe impairment. 


Example 2: A person’s impairment is of 40 points under the Impairment Tables, 
made up of 20 points under one Impairment Table and 20 points under 
another Impairment Table. The person has a severe impairment. 


Example 3: A person’s impairment is of 20 points under the Impairment Tables, 
made up of 10 points each under 2 separate Impairment Tables. The 
person does not have a severe impairment. 


 
Active participation in a program of support 


(3C) A person has actively participated in a program of support if the 
person has satisfied the requirements specified in a legislative 
instrument made by the Minister for the purposes of this 
subsection. 


(3D) The Secretary must comply with any guidelines in force under 
subsection (3E) in deciding whether the Secretary is satisfied as 
mentioned in paragraph (2)(aa). 


(3E) The Minister may, by legislative instrument, make guidelines for 
the purposes of subsection (3D). 


 
Doing work independently of a program of support 


(4) A person is treated as doing work independently of a program of 
support if the Secretary is satisfied that to do the work the person: 


(a) is unlikely to need a program of support; or 
(b) is likely to need a program of support provided occasionally; 


or 
(c) is likely to need a program of support that is not ongoing. 


 
Other definitions 


(5) In this section: 


program of support means a program that: 
(a) is designed to assist persons to prepare for, find or maintain 


work; and 


97







 


(b) either: 
(i) is funded (wholly or partly) by the Commonwealth; or 


(ii) is of a type that the Secretary considers is similar to a 
program that is designed to assist persons to prepare for, 
find or maintain work and that is funded (wholly or 
partly) by the Commonwealth. 


reviewed 2008-2011 DSP starter means a person for whom all the 
following conditions are met: 


(a) the person made (or is taken to have made) a claim for 
disability support pension before 3 September 2011; 


(b) a determination granting the claim took effect after 2007; 
(c) on or after 1 July 2014 the person was given a notice under 


subsection 63(2) or (4) of the Administration Act in relation 
to assessing the person’s qualification for that pension; 


(d) when the notice was given, the person was under 35 years of 
age; 


(e) before the notice was given, either: 
(i) there was a record that the Secretary was satisfied that 


the person was able to do work that was for at least 8 
hours per week on wages at or above the relevant 
minimum wage and that existed in Australia, even if not 
within the person’s locally accessible labour market; or 


(ii) there was no record that the Secretary had considered 
whether the person was able to do work described in 
subparagraph (i); 


(f) after the notice was given, the Secretary decided not to 
determine under section 80 of the Administration Act that the 
disability support pension for the person is to be cancelled; 


(g) as a result of the assessment involving the notice, the 
Secretary is satisfied that the person: 


(i) does not have a severe impairment within the meaning 
of subsection (3B); and 


(ii) is able to do work that is for at least 8 hours per week on 
wages at or above the relevant minimum wage and that 
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exists in Australia, even if not within the person’s 
locally accessible labour market; 


(h) the person does not have a dependent child under 6 years of 
age. 


Note 1: Section 63 of the Administration Act lets the Secretary notify a person 
that the person must give information to the Secretary or undergo a 
medical, psychiatric or psychological examination and give the 
Secretary a report on the examination. 


Note 2: Section 80 of the Administration Act lets the Secretary determine that 
disability support pension paid to a person is to be cancelled if the 
person is not or was not qualified for the pension, or if the pension is 
not or was not payable to the person (which may apply because the 
person did not comply with the notice under section 63 of that Act). 


training activity means one or more of the following activities, 
whether or not the activity is designed specifically for people with 
physical, intellectual or psychiatric impairments: 


(a) education; 
(b) pre-vocational training; 
(c) vocational training; 
(d) vocational rehabilitation; 
(e) work-related training (including on-the-job training). 


work means work: 
(a) that is for at least 15 hours per week on wages that are at or 


above the relevant minimum wage; and 
(b) that exists in Australia, even if not within the person’s locally 


accessible labour market. 
 


Person not qualified in certain circumstances 


(6) A person is not qualified for a disability support pension on the 
basis of a continuing inability to work if the person brought about 
the inability with a view to obtaining a disability support pension 
or with a view to obtaining an exemption, because of the person’s 
incapacity, from: 


(a) the requirement to satisfy the activity test for the purposes of 
austudy payment; or 
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(1A) Subsection (1) does not apply to circumstances wholly or 
predominantly attributable to the person’s misuse of alcohol or 
another drug, unless the person is a declared program participant. 


(2) The period determined under subsection (1) must not exceed 13 
weeks. 


(3) A determination under subsection (1) is not a legislative 
instrument. 


 
95 Qualification for disability support pension—permanent 


blindness 


(1) A person is qualified for a disability support pension if: 
(a) the person is permanently blind; and 
(b) the person has turned 16; and 
(c) the person: 


(i) is an Australian resident at the time when the person 
first satisfies paragraph (a); or 


(ii) has 10 years qualifying Australian residence; or 
(iia) has a qualifying residence exemption for a disability 


support pension; or 
(iii) is born outside Australia and, at the time when the 


person first satisfies paragraph (a), the person: 
(A) is not an Australian resident; and 
(B) is a dependent child of an Australian resident; 


and the person becomes an Australian resident while a 
dependent child of an Australian resident; and 


(d) one of the following applies: 
(i) the person is an Australian resident; 


(ia) the person is absent from Australia and the Secretary 
has made a determination in relation to the person under 
subsection 1218AAA(1); 


(ii) the person is absent from Australia and all the 
circumstances described in paragraphs 1218AA(1)(a), 
(b), (c), (d) and (e) exist in relation to the person. 
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Note: For Australian resident and qualifying Australian residence see 
section 7. 


 
Person not qualified in certain circumstances 


(2) A person is not qualified for a disability support pension on the 
basis of blindness if the person brought about the blindness with a 
view to obtaining a disability support pension or with a view to 
obtaining an exemption, because of the person’s blindness, from: 


(a) the requirement to satisfy the activity test for the purposes of 
austudy payment; or 


(b) undertaking full-time study (see section 541B); or 
(c) the requirement to satisfy the employment pathway plan 


requirements for the purposes of jobseeker payment or youth 
allowance. 


 
96 Continuation of disability support pension 


(1) This section applies to a person if: 
(a) the person is receiving disability support pension; and 
(b) the person would, apart from this section, cease to be 


qualified for disability support pension because the person 
obtains paid work that is for: 


(i) at least 15 hours per week; but 
(ii) less than 30 hours per week. 


(2) A person to whom this section applies continues to be qualified for 
disability support pension. 


(3) However, subsection (2) does not apply if, apart from that 
subsection, the person would cease to be qualified for disability 
support pension for the reason described in paragraph (1)(b) in the 
period: 


(a) starting when the person becomes a reviewed 2008-2011 
DSP starter as defined in subsection 94(5); and 


(b) ending at the first time, after the person becomes a reviewed 
2008-2011 DSP starter, at which the Secretary reviews the 
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determination granting disability support pension to the 
person. 


 
Subdivision B—Payability 


 
98 Disability support pension not payable if pension rate nil 


(1) Subject to subsection (2), a disability support pension is not 
payable to a person if the person’s disability support pension rate 
would be nil. 


(2) Subsection (1) does not apply to a person if the person’s rate would 
be nil merely because an election by the person under 
subsection 915A(1) (about quarterly energy supplement) or 
1061VA(1) (about quarterly pension supplement) is in force. 


 
103 Multiple entitlement exclusion 


(1) A disability support pension is not payable to a person if the person 
is already receiving a service pension or a veteran payment. 


(2) If: 
(a) a person is receiving a disability support pension; and 
(b) another social security pension, a social security benefit, a 


service pension or a veteran payment becomes payable to the 
person; 


the disability support pension is not payable to the person. 
Note 1: Another payment type will generally not become payable to the 


person until the person claims it. 


Note 2: Social security benefit includes jobseeker payment. 


(3) A disability support pension is not payable to a person who: 
(a) is an armed services widow or an armed services widower; 


and 
(b) is receiving a pension under Part II or IV of the Veterans’ 


Entitlements Act at a rate determined under or by reference 
to subsection 30(1) of that Act; and 
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Social Security (Active Participation for 
Disability Support Pension) Determination 2014 


 
I, Kevin Andrews, Minister for Social Services, make the following determination. 


 


Dated 15 December 2014 
 
 
 
 
 


Kevin Andrews 
Minister for Social Services 
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Part 1—Preliminary 


 


1 Name 
 
 


This is the Social Security (Active Participation for Disability Support Pension) 
Determination 2014. 


 


2 Commencement 


This instrument commences on the day after it is registered. 
 


3 Authority 


This instrument is made under subsections 94(3C) and (3E) of the Social 
Security Act 1991. 


 
4 Schedules 


Each instrument that is specified in a Schedule to this instrument is amended or 
repealed as set out in the applicable items in the Schedule concerned, and any 
other item in a Schedule to this instrument has effect according to its terms. 


 
5 Definitions 


(1) In this instrument: 


Act means the Social Security Act 1991. 


designated provider means any of the following: 
(a) a Job Services Australia provider; 
(b) a Disability Employment Services provider; 
(c) an Australian Disability Enterprise; 
(d) any other person who provides a program of support that is funded (wholly 


or partly) by the Commonwealth. 


program of support has the meaning given by subsection 94(5) of the Act. 


relevant period means: 
(a) in relation to a person (other than a reviewed 2008-2011 DSP starter) 


whose impairment is not a severe impairment—the period of 36 months 
ending immediately before the day on which the claim for disability 
support pension is made or is taken to have been made by the person; or 


(b) in relation to a person who is a reviewed 2008-2011 DSP starter and who: 
(i) is participating in a program of support at the time the person 


becomes a reviewed 2008-2011 DSP starter; or 
(ii) was participating in a program of support at any time during the 


period of 6 months before the person becomes a reviewed 2008-2011 
DSP starter; 
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the period of 36 months starting on the day the person begins the program 
of support; or 


(c) in relation to any other reviewed 2008-2011 DSP starter—the period of 36 
months starting on the day the person is notified in writing that the person 
has become a reviewed 2008-2011 DSP starter. 


reviewed 2008-2011 DSP starter has the meaning given by subsection 94(5) of 
the Act. 


severe impairment has the meaning given by subsection 94(3B) of the Act. 


(2) To avoid doubt, for the purposes of paragraph (b) of the definition of relevant 
period, a person may be participating in a program of support at a time: 


(a) whether or not the person is actively participating in the program at that 
time in accordance with section 7 of this instrument; and 


(b) even if the person is not participating in the program at that time as a result 
of an exemption, relief or suspension from the program. 


 
6 Requirements and matters to be taken into account 


(1) Part 2 specifies requirements for subsection 94(3C) of the Act. 
Note 1: Subsection 94(3C) of the Act provides that a person has actively participated in a 


program of support if the person has satisfied the requirements specified in a legislative 
instrument made by the Minister for the purposes of subsection 94(3C). 


Note 2: A person whose impairment is not a severe impairment and certain reviewed 
2008-2011 DSP starters are required to have actively participated in a program of 
support (see paragraph 94(2)(aa) of the Act). 


(2) Part 3 sets out, for subsections 94(3D) and (3E) of the Act, matters that the 
Secretary must take into account in deciding whether he or she is satisfied that a 
person has actively participated in a program of support within the meaning of 
subsection 94(3C) of the Act. 
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Part 2—Requirements for active participation 


 
7 Requirements for active participation 


(1) A person has actively participated in a program of support if the person satisfies 
the following requirements: 


(a) the person has: 
(i) complied with the requirements of the program of support; and 


(ii) participated in a program of support during the relevant period; 
(b) subsection (2), (3), (4) or (5) is satisfied in relation to the person and the 


program of support; 
(c) subsection (6) is satisfied in relation to the person and the program of 


support. 
 


Requirements for period of participation in program of support 


(2) This subsection is satisfied in relation to a person and a program of support if the 
person participated in the program of support for at least 18 months during the 
relevant period. 
Note: A period during which a person does not participate in a program of support is not to be 


counted (see section 8). 
 


(3) This subsection is satisfied in relation to a person and a program of support if: 
(a) the duration of the program of support was less than 18 months; and 
(b) the person completed the entire program during the relevant period. 


(4) This subsection is satisfied in relation to a person and a program of support if: 
(a) the program of support was terminated before the end of the relevant 


period; and 
(b) the program of support was terminated because the person was unable, 


solely because of his or her impairment, to improve his or her capacity to 
prepare for, find or maintain work through continued participation in the 
program. 


(5) This subsection is satisfied in relation to a person and a program of support if: 
(a) at the end of the relevant period, the person is participating in the program 


of support; and 
(b) the person is prevented, solely because of his or her impairment, from 


improving his or her capacity to prepare for, find or maintain work through 
continued participation in the program. 


 
Information required to be provided to the Secretary 


(6) This subsection is satisfied in relation to a person and a program of support if the 
person provides the Secretary with the following information in relation to the 
program of support: 


(a) the details of the designated provider of the program; 
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(b) the dates when the person started to participate in the program and, if 
applicable, ceased to participate in the program; 


(c) the reason for ceasing to participate in the program (if any); 
(d) any period during which the person did not participate in the program, 


including as a result of any exemption, relief or suspension from the 
program; 


(e) the reason for any period during which the person did not participate in the 
program; 


(f) the terms of the program that were specifically tailored to address the 
person’s level of impairment, individual needs, barriers to employment and 
capacity to work; 


(g) the terms with which the person had to comply in order to satisfy the 
requirements of the program and the level of compliance with those terms; 


(h) the vocational, rehabilitation or employment activities the person 
participated in as a part of the program; 


(i) the frequency of contact that the person had with the designated provider of 
the program. 


 
8 Periods of non-participation not to count 


To avoid doubt, any period during which a person who has started a program of 
support does not participate in the program for any reason (including as a result 
of any exemption, relief or suspension from the program) is not to be counted in 
determining, for the purposes of section 7, the length of the period during which 
the person has participated in the program. 
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Part 3—Matters to be taken into account in assessing active 


participation 
 


9 Matters to be taken into account relating to the program of support 


In deciding whether the Secretary is satisfied that a person has actively 
participated in a program of support for the purposes of paragraph 94(2)(aa) of 
the Act, the Secretary must consider whether the program of support: 


(a) was provided by a designated provider; and 
(b) was specifically tailored to address the person’s level of impairment, 


individual needs and barriers to employment; and 
(c) provided vocational, rehabilitation or employment services with a 


particular focus on developing skills the person requires to improve the 
person’s capacity to prepare for, find or maintain work (including 
self-employed work); and 


(d) includes at least one of the following activities: 
(i) job search; 


(ii) job preparation; 
(iii) education and training; 
(iv) work experience; 
(v) employment; 


(vi) return to work; 
(vii) vocational or occupational rehabilitation; 


(viii) injury management; 
(ix) an activity designed to assist the person to prepare for, find or 


maintain work. 
 


10 Material to be taken into account 


In deciding whether the Secretary is satisfied that a person has actively 
participated in a program of support for the purposes of paragraph 94(2)(aa) of 
the Act, the Secretary must take into account any relevant material or document 
that: 


(a) relates to the person’s participation in a program of support; and 
(b) relates to a program of support participated in during the relevant period. 
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Part 4—Application and transitional provisions 


 
11 Transitional provision 


Despite the repeal of the Social Security (Requirements and Guidelines — Active 
Participation for Disability Support Pension) Determination 2011 by this 
instrument, the definition of designated provider in that Determination 
continues, after that repeal, to apply for the purposes of this instrument in 
relation to a program of support that was: 


(a) not wholly or partly funded by the Commonwealth; and 
(b) started before the commencement of this Part. 


112







Repeals Schedule 1 
 
 


Schedule 1—Repeals 
 


Social Security (Requirements and Guidelines — Active Participation 
for Disability Support Pension) Determination 2011 


1 The whole of the Determination 
Repeal the Determination. 
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FAIR WORK COMMISSION 
 


Re 4 Yearly Review of Modern Awards — Supported Employment 
Services Award 2010 


 
[2019] FWCFB 8179 


 
Hatcher VP, Booth DP and Cambridge C 


5-9, 12-14, 16 February, 29 May, 29 November 2018, 3 December 2019 


Awards — Award modernisation — 4 yearly review of modern awards — 
Whether variation of Supported Employment Services Award 2010 
necessary — Value of Australian Disability Enterprises to disabled 
persons — Nature of supported employment — Effect of introduction of 
National Disability Insurance Scheme — Relevance of disability support 
pension to assessment of wage needs of disabled employees — Lessons 
from history of wage fixation for disabled employees — Whether modern 
awards and minimum wages objectives met by existing award — 
Supported Wage System sole assessment method for wage assessment — 
Whether appropriate — Problems due to existing wage assessment tools 
— Flaws in Supported Wage System wage assessment tool — Work value 
concept — Whether continuation of concept appropriate — Replacement 
of existing wage assessment tools — Effect — Whether hybrid system 
appropriate replacement — Relevant factors — Retention of modified 
Supported Wage System tool — Introduction of new wage fixation system 
for disabled employees — Consequences — Change to superannuation 
contributions — Insertion into award of employees’ rights clause — 
Classifications for proposed new wages structure — Fair Work Act 2009 
(Cth), ss 134, 138, 153, 156, 284 — Disability Services Act 1986 (Cth), 
s 7. 


As part of the 4 yearly review of modern awards then being conducted pursuant 
to s 156 of the Fair Work Act 2009 (Cth) (the Act), the Full Bench of the Fair 
Work Commission was constituted in 2017 to decide whether the Supported 
Employment Services Award 2010 (the award) should be varied, particularly in 
respect to the means by which minimum wage rates for disabled employees 
covered by the award should be determined. 


The award covered employers throughout Australia of, and their employees in, 
“supported employment services” (the SES). Such services were once called 
“sheltered workshops”, but were now known as Australian Disability Enterprises 
(ADEs). 


Clause 14 of the award set out the minimum weekly and hourly pay rates for 
seven classifications of work and then set out the percentages of those rates of pay 
that employees with a disability doing such work were to be paid as assessed 
under an approved wage assessment tool chosen by the SES. There were 30 such 
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tools. One such tool, the Supported Wage System (the SWS) was set out in 
Schedule D of the award, which made the percentage of assessed capacity match 
the percentage of the relevant minimum pay rate of a work classification. 


The review was prompted by the Federal Court Full Court decision of Nojin v 
Commonwealth (2012) 208 FCR 1 (Nojin), which held that the respondent ADE 
had contravened s 15 of the Disability Discrimination Act 1992 (Cth) (the 
DD Act) by imposing a requirement that its disabled employees who sought a 
higher wage had to undergo a wage assessment using one particular wage 
assessment tool. 


Held (varying the award): (1) While open employment was a generally 
desirable objective, for more severely disabled employees it would not be 
practicable either at all or at least within the current framework of government 
support. Jobs in ADEs represented, for such persons, the only realistic opportunity 
for employment they would ever have. Accordingly a foremost factor in the 
consideration of the wages structure in the award was to ensure, subject to 
the requirements of the Act, that the capacity of ADEs to continue to employ 
disabled persons was not prejudiced. 


(2) There was a marked difference between the nature of supported employment 
and the general labour market. In the latter, normally an employer established a 
job for the purpose of the performance of certain work it required in order to carry 
on its business and found a person capable of doing that job. An ADE, however, 
only sought business opportunities that would create jobs capable of being filled 
by disabled persons, which might require work being broken up into separate jobs 
aligned with the work capabilities of several disabled persons. This necessarily 
limited the commercial activities that ADEs could engage in. 


(3) Accordingly, ADEs depended largely on government funding. Prior to the 
introduction of the National Disability Insurance Scheme (the NDIS), 
the Commonwealth funded the ADEs on the basis of employment places they 
provided using a case-based funding model. Since the implementation of the 
NDIS, individual disabled persons were funded and ADEs competed for such 
persons and received the NDIS funding for each person for the supports it 
provided the person in accordance with the established pricing framework. The 
capacity of ADEs to respond to any significant change in minimum wages was 
therefore limited by both this change in funding and their inherent business 
opportunity and productivity restrictions. Considerable caution was therefore 
necessary in considering changes to the wage structure in the award lest ADEs be 
rendered financially unviable. 


(4) The wage needs of disabled employees in ADEs had to be considered in the 
context that supported employees under the award invariably were also in receipt 
of the disability support pension. 


(5) An analysis of the history of wage fixation for disabled employees showed 
that: 


(a) independent reports over the appropriate method of such wage fixation 
had consistently recommended that the wage rate should be assessed by 
use of a hybrid mechanism which took into account the value of work 
performed and the employee’s level of productivity in performing that 
work; 


(b) the SWS was not designed for use in the ADE sector, but, as a measure 
of productivity, it had been recognised as fair and objective; and 


(c) the Nojin litigation demonstrated that the work value element of the 
wage assessment of a disabled employee in an ADE environment should 
not proceed on the basis of notional core or industry competences which 
had no substantive relationship to the classification descriptors for 
minimum pay rates or to work actually done by the employee. An 
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assessment carried out on that basis was inherently disadvantageous to 
and thereby discriminatory towards intellectually disabled employees. 


(6) The existence of a multiplicity of wage assessment tools in cl 14 of the 
award did not achieve the modern awards objective in s 134(1) of the Act, that 
modern awards should provide a fair and relevant minimum safety net of terms 
and conditions, or the minimum wages objective in s 284(1) of the Act, that a 
safety net of fair minimum wages should be established and maintained, and 
contravened s 153 of the Act, which forbad terms in an award that discriminated 
against an employee because of, inter alia, the employee’s mental disability, by 
being discriminatory in nature or at least by permitting discrimination to occur. 


(7) The SWS should not be the sole wage assessment tool, operating in 
conjunction with the existing classification structure. 


(8) The existing wage assessment tools gave rise to the following problems: 
(a) the multiplicity of tools meant that many ADEs were permitted, in 


practice, to set their own minimum wages for supported employees 
rather than having such wages determined objectively pursuant to the 
provisions of a modern award; 


(b) the capacity of employers to access differently-constructed wage 
assessment tools at their discretion also meant that disabled employees 
might be paid differently depending on which tool was chosen by the 
employer; 


(c) some of the tools listed in cl 14 of the award might, in their application, 
result in disabled employees having an entitlement to a minimum wage 
rate which was less than that applying to a non-disabled employee under 
the award for the same work or work of the same value; 


(d) some of the tools might in their application contravene the DD Act; 
(e) the tools were generally complex, contained in documents external to the 


award, and lacked transparency and enforceability; and 
(f) a number of the tools were obsolete. 


(9) The use of different wage assessment tools authorised by cl 14 of the award 
resulted in a situation whereby an employee of one gender performing work at a 
particular ADE in which a particular authorised tool was used, would not be 
entitled to the same rate of pay as an employee of another gender performing the 
same work, or work of equal or comparable value, at a different ADE using a 
different authorised tool. The clause thereby did not meet the modern awards 
objective in s 134(1) of the Act or the minimum wages objective in s 284(1) of the 
Act. 


(10) Moreover the SWS by itself and in its current form was not an appropriate 
method of determining wage rates for supported employees in ADEs because it 
failed to take account of the proper range of work value considerations used to 
assess award wage rates, might not adequately measure non-productive time at 
work by such employees and did not provide a sufficiently objective and relevant 
means of identifying the performance benchmark by which any SWS assessment 
was conducted. 


(11) The fundamental difficulty with the SWS was that it assessed wages on the 
basis of productivity only and otherwise assumed that the job being performed by 
the disabled person was one to which the relevant award classification was 
intended to apply and which set minimum pay for. That assumption was flawed 
because the essential feature of ADEs was that instead of recruiting disabled 
persons to perform jobs which pre-existed in the labour market and which 
otherwise might be done by non-disabled persons, ADEs created and/or tailored 
jobs specifically to provide work for disabled persons which they were capable of 
doing. That might mean breaking up into a number of tasks or even sub-tasks 
work which might be expected to be done by one non-disabled person, in order to 


116







 
 


4 FAIR WORK COMMISSION [(2019) 
 


provide jobs for a number of disabled persons. The work value of such jobs would 
be significantly less than that for the whole multi-task single job the non-disabled 
person could do. The SWS failed to recognise this. 


(12) As the SWS was designed for use in the different context of open 
employment, it was not surprising that, by itself, it did not operate as an effective 
wage mechanism in ADEs. Since the 1980s, all external studies of wage fixation 
for disabled employees had recognised the need for a hybrid model which 
measured both the employee’s level of work skill and competency and the 
employee’s productivity in the performance of the work tasks of the job. 


(13) Moreover the evidence made it abundantly clear that the application of the 
SWS to ADEs resulted in large increases in wage costs because it took no account 
of the value of work being assessed and it was inherently biased towards an 
inappropriate escalation of pay rates for the performance of work of the lowest 
value. 


(14) The increases in wage costs that would flow from the mandatory use of the 
SWS would be likely to have a significantly detrimental effect on the commercial 
viability of ADEs with the calamitous outcome of loss of employment of disabled 
persons. There was no evidence that this would be ameliorated by any 
compensating increase in open employment for them. 


(15) The well-established concept of work value was not based on the personal 
characteristics of the employee, but rather on an objective analysis of the level of 
skill and responsibility required to perform a particular job, whoever performed it. 
Although traditional work value considerations might need some adjustment in the 
context of supported employment, where jobs were established or tailored to align 
with the capabilities of individual employees, nonetheless the fundamental 
concept had to remain, otherwise the classification structure would descend into a 
form of individual performance pay. 


(16) The existing wage assessment tools should be phased out, the award 
classification structure should be redesigned and there should be a new wages 
structure for disabled employees. However, while this might result in the need for 
adjustments to the existing remuneration of disabled employees, and some 
increase to the absolute minimum pay rate for such persons might be warranted, 
this conclusion was not an opportunity to effect a major across-the-board increase 
in employees’ wages. 


(17) This new wages structure was to be a hybrid one which took into account 
the value of the work performed by disabled employees and their productivity. 
The work value component was not to be assessed by “sizing” jobs according to 
the complexity of work tasks, the skills required to perform them and the degree 
of support necessary to allow the employee to carry out those tasks, but by the 
more direct, simple and traditional means of establishing new award 
classifications and pay rates applicable to such jobs, even though that would 
necessarily mean that some classifications would attract rates of pay below the 
National Minimum Wage. The Act, however, did not forbid this and affected 
employees were in receipt of the disability support pension, thereby ensuring such 
employees received a total income which was socially acceptable in contemporary 
circumstances. 


(18) The only wage assessment tool to be used in determining a disabled 
employee’s productivity was to be the SWS, although some modifications to it 
were to be made. 


(19) The introduction of the proposed new wages structure was not to result in 
any existing ADE employee suffering a reduction in remuneration. 


(20) To give effect to that decision, it was necessary for the Commonwealth to 
provide funding for a greater number of SWS assessors and that the proposed new 
wages structure be trialled, over a period of three months, at a number of 
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representative ADEs to ascertain the cost impact it would have on ADEs, before it 
was implemented. Commonwealth funding would also be required to allow ADEs 
to participate in the trial. 


(21) The superannuation contributions to disabled employees earning less than 
$450 per month should be increased to 9.5%. 


(22) To achieve the modern awards objective there should be a “Rights at Work 
for Supported Employees” clause in the award. 


Summary of the history of wage fixation in the supported employment sector. 


Consideration of the classifications of the proposed new wages structure and 
the pay rates applicable thereto, and the modifications required to the sole wage 
assessment tool to be used for the determination of a disabled person’s 
productivity. 
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Cur adv vult 


Fair Work Commission 
Introduction and background 


1 On 29 May 2017, this Full Bench was constituted to hear and determine a 
number of applications to vary the Supported Employment Services Award 2010 
(the SES Award) as part of the 4 yearly review of modern awards then being 
conducted pursuant to s 156 of the Fair Work Act 2009 (Cth) (the FW Act). The 
main issue raised by those applications is the means by which minimum wage 
rates for disabled employees covered by the SES Award should be determined, 
and this decision is primarily concerned with determining that issue. The 
applications also raised some ancillary issues which are described later and 
dealt with in this decision. 
The legislative framework 


2  Section 156 was repealed by the Fair Work Amendment (Repeal of 4 Yearly 
Reviews and Other Measures) Act 2018 (Cth) effective retrospectively from 
1 January 2018, but cl 26 of Sch 1 to the FW Act (which was added by the 
amending Act) requires the Commission to continue to apply s 156 to 
the current review of the SES Award as if had not been repealed. The former 
s 156(2) of the FW Act provided: 


 
What has to be done in a 4 yearly review? 


(2) In a 4 yearly review of modern awards, the FWC: 
(a) must review all modern awards; and 
(b) may make: 
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(i) one or more determinations varying modern awards; and 
(ii) one or more modern awards; and 


(iii) one or more determinations revoking modern awards; and 
(c) must not review, or make a determination to vary, a default fund 


term of a modern award. 


3  However, the conduct of the 4 yearly review is subject to s 138, which 
provides: 


138 Achieving the modern awards objective 
A modern award may include terms that it is permitted to include, and must 


include terms that it is required to include, only to the extent necessary to achieve 
the modern awards objective and (to the extent applicable) the minimum wages 
objective. 


4  The modern awards objective to which s 138 refers is set out in s 134(1) as 
follows: 


What is the modern awards objective? 
(1) The FWC must ensure that modern awards, together with the National 


Employment Standards, provide a fair and relevant minimum safety net of 
terms and conditions, taking into account: 


(a) relative living standards and the needs of the low paid; and 
(b) the need to encourage collective bargaining; and 
(c) the need to promote social inclusion through increased workforce 


participation; and 
(d) the need to promote flexible modern work practices and the 


efficient and productive performance of work; and 
(da) the need to provide additional remuneration for: 


(i) employees working overtime; or 
(ii) employees working unsocial, irregular or unpredictable 


hours; or 
(iii) employees working on weekends or public holidays; or 
(iv) employees working shifts; and 


(e) the principle of equal remuneration for work of equal or 
comparable value; and 


(f) the likely impact of any exercise of modern award powers on 
business, including on productivity, employment costs and the 
regulatory burden; and 


(g) the need to ensure a simple, easy to understand, stable and 
sustainable modern award system for Australia that avoids 
unnecessary overlap of modern awards; and 


(h) the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, performance 
and competitiveness of the national economy. 


This is the modern awards objective. 


5  Section 134(2)(a) provides that the modern awards objective applies to the 
performance or exercise of the Commission’s function or powers under Pt 2-3 
of the FW Act. 


6 The minimum wages objective is set out in s 284(1) as follows: 
 


What is the minimum wages objective? 
(1) The FWC must establish and maintain a safety net of fair minimum wages, 


taking into account: 
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(a) the performance and competitiveness of the national economy, 
including productivity, business competitiveness and viability, 
inflation and employment growth; and 


(b) promoting social inclusion through increased workforce participa- 
tion; and 


(c) relative living standards and the needs of the low paid; and 


(d) the principle of equal remuneration for work of equal or 
comparable value; and 


(e) providing a comprehensive range of fair minimum wages to junior 
employees, employees to whom training arrangements apply and 
employees with a disability. 


 


7  The general principles applicable to the conduct of the 4-yearly review 
established in Federal Court Full Court decisions and decisions of Full Benches 
of this Commission were summarised in Alpine Resorts Award 2010 as 
follows:1 


• section 156(2) provides that the Commission must review all modern 
awards and may, among other things, make determinations varying 
modern awards; 


• “review” has its ordinary and natural meaning of “survey, inspect, 
re-examine or look back upon”;2 


• the discretion in s 156(2)(b)(i) to make determinations varying modern 
awards in a review is expressed in general, unqualified, terms, but the 
breadth of the discretion is constrained by other provisions of 
the FW Act relevant to the conduct of the review; 


• in particular the modern awards objective in s 134 applies to the 
review; 


• the modern awards objective is very broadly expressed,3 and is a 
composite expression which requires that modern awards, together with 
the NES, provide “a fair and relevant minimum safety net of terms and 
conditions”, taking into account the matters in ss 134(1)(a)-(h);4 


• fairness in this context is to be assessed from the perspective of the 
employees and employers covered by the modern award in question;5 


• the obligation to take into account the s 134 considerations means that 
each of these matters, insofar as they are relevant, must be treated as a 
matter of significance in the decision-making process;6 


 


1 Re Alpine Resorts Award 2010 [2018] FWCFB 4984 at [52]. 
2 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 


253 FCR 368; 272 IR 88 at [38]. 
3 Shop, Distributive and Allied Employees Association v National Retail Association (No 2) 


(2012) 205 FCR 227; 219 IR 382 at [35]. 
4 Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 at [128]; Shop, 


Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [41]-[44]. 


5 Re Annual Wage Review 2017-18 (2018) 279 IR 215 at [21]-[24]. 
6 Edwards v Giudice (1999) 94 FCR 561 at [5]; Australian Competition and Consumer 


Commission v Leelee Pty Ltd [2000] ATPR 41-742 at [81]-[84]; National Retail Association v 
Fair Work Commission and Another (2014) 225 FCR 154; 244 IR 461 at [56]. 
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• no particular primacy is attached to any of the s 134 considerations and 
not all of the matters identified will necessarily be relevant in the 
context of a particular proposal to vary a modern award;7 


• it is not necessary to make a finding that the award fails to satisfy one 
or more of the s 134 considerations as a prerequisite to the variation of 
a modern award;8 


• the s 134 considerations do not set a particular standard against which a 
modern award can be evaluated; many of them may be characterised as 
broad social objectives;9 


• in giving effect to the modern awards objective the Commission is 
performing an evaluative function taking into account the matters in 
s 134(1)(a)-(h) and assessing the qualities of the safety net by reference 
to the statutory criteria of fairness and relevance; 


• what is necessary is for the Commission to review a particular modern 
award and, by reference to the s 134 considerations and any other 
consideration consistent with the purpose of the objective, come to an 
evaluative judgment about the objective and what terms should be 
included only to the extent necessary to achieve the objective of a fair 
and relevant minimum safety net;10 


• the matters which may be taken into account are not confined to the 
s 134 considerations;11 


• section 138, in requiring that a modern award may include terms that it 
is permitted to include, and must include terms that it is required to 
include, only to the extent necessary to achieve the modern awards 
objective and (to the extent applicable) the minimum wages objective, 
emphasises the fact it is the minimum safety net and minimum wages 
objective to which the modern awards are directed;12 


• what is necessary to achieve the modern awards objective in a 
particular case is a value judgment, taking into account the s 134 
considerations to the extent that they are relevant having regard to the 
context, including the circumstances pertaining to the particular modern 
award, the terms of any proposed variation and the submissions and 
evidence;13 


 


7 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [33]. 


8 National Retail Association v Fair Work Commission and Another (2014) 225 FCR 154; 
244 IR 461 at [105]-[106]. 


9 National Retail Association v Fair Work Commission and Another (2014) 225 FCR 154; 
244 IR 461 at [109]-[110]; albeit the Court was considering a different statutory context, this 
observation is applicable to the Commission’s task in the Review. 


10 National Retail Association v Fair Work Commission and Another (2014) 225 FCR 154; 
244 IR 461 at [28]-[29]; Shop, Distributive and Allied Employees Association v Australian 
Industry Group (2017) 253 FCR 368; 272 IR 88 at [49]. 


11 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [48]. 


12 Construction, Forestry, Mining and Energy Union v Anglo American Metallurgical Coal Pty 
Ltd (2017) 252 FCR 337 at [23]; cited with approval in Shop, Distributive and Allied 
Employees Association v Australian Industry Group (2017) 253 FCR 368; 272 IR 88 at [45]. 


13 See generally: Shop, Distributive and Allied Employees Association v National Retail 
Association (No 2) (2012) 205 FCR 227; 219 IR 382. 
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• where an interested party applies for a variation to a modern award as 
part of the 4 yearly review, the task is not to address a jurisdictional 
fact about the need for change, but to review the award and evaluate 
whether the posited terms with a variation meet the objective.14 


8  In relation to the SES Award and the issues raised in the review of that award, 
s 153 of the FW Act has specific relevance and application. Section 153 
provides: 


 
153 Terms that are discriminatory 


 


Discriminatory terms must not be included 
(1) A modern award must not include terms that discriminate against an 


employee because of, or for reasons including, the employee’s race, 
colour, sex, sexual orientation, age, physical or mental disability, marital 
status, family or carer’s responsibilities, pregnancy, religion, political 
opinion, national extraction or social origin. 


Certain terms are not discriminatory 
(2) A term of a modern award does not discriminate against an employee: 


(a) if the reason for the discrimination is the inherent requirements of 
the particular position held by the employee; or 


(b) merely because it discriminates, in relation to employment of the 
employee as a member of the staff of an institution that is 
conducted in accordance with the doctrines, tenets, beliefs or 
teachings of a particular religion or creed: 


(i) in good faith; and 
(ii) to avoid injury to the religious susceptibilities of adherents 


of that religion or creed. 
(3) A term of a modern award does not discriminate against an employee 


merely because it provides for minimum wages for: 
(a) all junior employees, or a class of junior employees; or 
(b) all employees with a disability, or a class of employees with a 


disability; or 
(c) all employees to whom training arrangements apply, or a class of 


employees to whom training arrangements apply. 
 


The SES Award 
9  Clause 4.1 of the SES Award provides that it covers employers throughout 


Australia who operate “supported employment services” and their employees 
working in the classifications listed in Schedule B of the award. The expression 
“supported employment services” is defined in cl 3.1 to mean “a service as 
defined in section 7 of the Disability Services Act 1986 (Cth)”. Section 7 of the 
Disability Services Act 1986 (Cth) contains the following definition: 


“supported employment services” means services to support the paid employment 
of persons with disabilities, being persons: 


(a) for whom competitive employment at or above the relevant award wage is 
unlikely; and 


(b) who, because of their disabilities, need substantial ongoing support to 
obtain or retain paid employment. 


 


14 Shop, Distributive and Allied Employees Association v National Retail Association (No 2) 
(2012) 205 FCR 227; 219 IR 382 at [46]. 
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10  Supported employment services were in past times referred to as “sheltered 
workshops” or “business services” but their contemporary appellation is 
“Australian Disability Enterprises” (ADEs), and that is how they will be 
referred to in this decision. ADEs employ non-disabled persons who are covered 
by the SES Award, but consistent with their purpose the large majority of 
employees of ADEs are disabled persons. 


11  Schedule B of the SES Award contains seven classifications. Broadly 
speaking, Grade 1 is an introductory classification, Grades 2, 3 and 4 are 
non-trades classifications, Grades 5 and 6 are trades classifications and Grade 7 
is a supervisory/training classification. The classification descriptors are 
expressed in broad and generic terms, and the indicative tasks include functions 
in the areas of engineering, catering, cleaning, leather and canvas goods and 
sewing, microfilm, clerical support, gardening, laundries, specialist packing, 
printing/bookbinding, foam and plastic, cleaning, commercial biscuit and pastry 
making, horticulture and related activities and recycling. 


12  Clause 14 prescribes the minimum wages for the classifications set out in 
Schedule B. For relevant purposes, there are two aspects to the way in which 
cl 14 does this. First, cl 14.2 sets out the weekly rate and hourly rate for each 
classification. The current rates of pay are as follows: 


 
Grade Weekly rate $ Hourly rate $ 
Grade 1 740.80 19.49 
Grade 2 762.10 20.06 
Grade 3 791.30 20.82 
Grade 4 818.50 21.54 
Grade 5 862.50 22.70 
Grade 6 941.10 24.77 
Grade 7 979.10 25.77 


 
13  It should be noted that the rates of pay for Grades 1, 2, 3, 4, 5 and 6 are 


aligned with those for the classification levels C14, C13, C12, C11, C10 and C7 
in the Manufacturing and Associated Industries and Occupations Award 2010 
respectively. 


14  Clause 14.4 then provides for employees with a disability to be paid a 
percentage of the rates of pay prescribed by cl 14.2 as assessed under an 
approved wage assessment tool chosen by an ADE. At the time that the SES 
Award first took effect on 1 January 2010, cl 14.4 provided as follows: 


 
14.4 Wage assessment — employees with a disability 


(a) An employee with a disability will be paid such percentage of the rate of 
pay of the relevant grade in clause 14.2 as assessed under an approved 
wage assessment tool chosen by a supported employment service. 


(b) For the purposes of this clause, an approved wage assessment tool means 
and is limited to: 


(i) the Supported Wage System; 
(ii) the Business Services Wage Assessment Tool; 


(iii) the Civic Industries Supported Employees Wage Assessment Tool; 
(iv) the Elouera Association Wage Assessment Tool; 
(v) the FWS Wage Assessment Tool;* 


(vi) the Greenacres Association Competency Based Wages System; 
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(vii) the Hunter Contracts Wage Assessment Tool;* 
(viii) the Phoenix Wage Assessment Tool;* 


(ix) the PHT Wage Assessment Tool; 
(x) the Skillsmaster Wage Assessment Tool; 


(xi) the Yumaro Wage Assessment Tool; 
(xii) the Woorinyan Wage Assessment Tool; 


(xiii) the RVIB Enterprises Wage Assessment Tool; 
(xiv) the Koomarri Competency Based Wages System; 
(xv) the Valmar Support Services Wage System; 


(xvi) the Sunnyfield Association Wage Assessment Tool; 
(xvii) the New Horizons Wage Assessment Tool; 


(xviii) the Cumberland Industries Wage Assessment Tool; 
(xix) the Endeavour Wage Assessment Tool;* 
(xx) the Wangarang Industries Wage Assessment Tool; 


(xxi) the Bedford Employee Wage Assessment Tool; 
(xxii) the Blue Mountains Employment Services Wage Assessment 


Tool;* 
(xxiii) the Ability Options Wage Assessment Tool; 
(xxiv) the Blueline Laundry Inc Wage Assessment Tool; 
(xxv) the Caloola Vocational Services Inc Wage Assessment Tool; 


(xxvi) the GDP Industries Wage Assessment Tool; 
(xxvii) the Kurri Contracting Service Wage Assessment Tool; 
(xxviii) the Mai-Wel Group Wage Assessment Tool; 
(xxix) the Merriwa Industries Limited Wage Assessment Tool; and 
(xxx) the Waverley Helpmates Wage Assessment Tool. 


* Wage Assessment Tools restricted to those specific organisations unless 
an employer was using that tool on or before 27 June 2005. 


(c) The Supported Wage System is described in Attachment B to the 
Australian Industrial Relations Commission Full Bench decision of 
3 April 2009 [[2009] AIRCFB 345]. 


(d) Wage assessment tools clauses 14.4(b)(i) to (xxii) are described in the 
Final Report dated 12 April 2006 prepared for the Department of Families, 
Housing, Community Services and Indigenous Affairs, entitled Analysis of 
Wage Assessment Tools used by Business Services. 


(e) Wage assessment tools clauses 14.4(b)(xxiii) to (xxx) are described in the 
Final Report dated 18 October 2007 prepared for the Department of 
Families, Housing, Community Services and Indigenous Affairs, entitled 
Analysis of Wage Assessment Tools used by Business Services. 


(f) No decrease — regression of disability 
An employee with a disability will not have their rate of pay reduced as 


a result of a wage assessment made pursuant to clause 14.4(a). This clause 
does not cover the circumstance where the wage of an employee with a 
disability may need to be reduced due to the regression of the employee’s 
disability. However, a wage assessment that determines a lower percentage 
than an earlier wage assessment of the employee against the same duties is 
of no effect unless the reduction in percentage is solely due to the 
regression of the employee’s disability. Before the wage of an employee 
may be reduced the employer must exhaust all reasonable training options 
and options to allocate the employee new tasks to avoid the regression. 
Where regression of wages is provided for in the wage assessment tool 
against which the employee was assessed, regression may only occur in 
accordance with the method provided for in that tool. 


(g) Review of assessment 
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For the purpose of clause 14.4(a): 
(i) unless otherwise provided under the relevant wage assessment 


tool, the wage assessment of each employee with a disability will 
be reviewed within a period not exceeding three years’ service 
with the supported employment service since the last assessment, 
and the rate of pay adjusted accordingly; and 


(ii) unless otherwise provided under the relevant wage assessment 
tool, a wage assessment may be reviewed at the initiative of either 
the employee with a disability or the supported employment 
service, once every six months and not more than four times every 
three years, and the rate of pay adjusted accordingly. 


(h) Documentation of assessment 
Any assessment made under clause 14.4(a) must be documented by the 


supported employment service and a copy provided to the employee with a 
disability, and, if requested, to the employee’s authorised representative. 


15  Clause 19 of the SES Award concerns superannuation. Clause 19.2 requires 
that, subject to cl 19.5, an employer must make such superannuation 
contributions to a superannuation fund for the benefit of an employee as will 
avoid the employer being required to pay the superannuation guarantee charge 
under superannuation legislation with respect to that employee. Clause 19.5 has 
at all relevant times provided: 


 
19.5 Employees with disabilities 


Where an employee with a disability is being paid less than $450 per month in 
accordance with clause 14.4, contributions for such employees will be either 3% 
of their ordinary time earnings or $6.00 per week whichever is the greater. 


16  The evidence before us demonstrated, and it was not in dispute that, with rare 
exceptions, disabled employees covered by the SES Award are paid a reduced 
minimum wage as a result of an assessment carried out with the use of a wage 
assessment tool pursuant to cl 14.4. Consequently, a significant proportion of 
such employees earn less than $450 per month and are therefore paid 
superannuation in accordance with cl 19.5. 


17  Arising from the review of modern awards required by item 6 of Sch 5 to the 
Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 
(Cth) which commenced in 2012, the SES Award was varied effective from 
27 September 2012 to, among other things, delete cl 14.4(c) and add a new 
Schedule D to the award.15 As can be seen above, cl 14.4(c) had referred to an 
attachment to a decision issued by the AIRC award modernisation Full Bench 
on 3 April 2009 which explained the operation of the Supported Wage System 
(SWS).16 As a result of the variation, this was now set out in Schedule D of the 
award itself. Schedule D in its original form provided as follows: 


 
Schedule D — Supported Wage System 


D.1 This schedule defines the conditions which will apply to employees who 
because of the effects of a disability are eligible for a supported wage 
under the terms of this award. 


D.2 In this schedule: 
 


15 PR529171. 
16 Re Request from the Minister for Employment and Workplace Relations — 28 March 2008 


(2009) 181 IR 19. 
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approved assessor means a person accredited by the management 
unit established by the Commonwealth under the supported wage 
system to perform assessments of an individual’s productive 
capacity within the supported wage system 
assessment instrument means the tool provided for under the 
supported wage system that records the assessment of the produc- 
tive capacity of the person to be employed under the supported 
wage system disability support pension means the Commonwealth 
pension scheme to provide income security for persons with a 
disability as provided under the Social Security Act 1991, as 
amended from time to time, or any successor to that scheme 
relevant minimum wage means the minimum wage prescribed in 
this award for the class of work for which an employee is engaged 
supported wage system means the Commonwealth Government 
system to promote employment for people who cannot work at full 
award wages because of a disability, as documented in the 
Supported Wage System Handbook. The Handbook is available 
from the following website: www.jobaccess.gov.au 
SWS wage assessment agreement means the document in the form 
required by the Department of Education, Employment and 
Workplace Relations that records the employee’s productive 
capacity and agreed wage rate 


D.3 Eligibility criteria 
D.3.1 Employees covered by this schedule will be those who are unable 


to perform the range of duties to the competence level required 
within the class of work for which the employee is engaged under 
this award, because of the effects of a disability on their productive 
capacity and who meet the impairment criteria for receipt of a 
disability support pension. 


D.3.2 This schedule does not apply to any existing employee who has a 
claim against the employer which is subject to the provisions of 
workers compensation legislation or any provision of this award 
relating to the rehabilitation of employees who are injured in the 
course of their employment. 


D.4 Supported wage rates 
D.4.1 Employees to whom this schedule applies will be paid the 


applicable percentage of the relevant minimum wage according to 
the following schedule: 


 
Assessed capacity Relevant minimum wage % 


(clause D.5) %  


10 10 
20 20 
30 30 
40 40 
50 50 
60 60 
70 70 
80 80 
90 90 


 
D.4.2 Provided that the minimum amount payable must be not less than 


$76 per week. 
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D.4.3 Where an employee’s assessed capacity is 10%, they must receive 
a high degree of assistance and support. 


D.5 Assessment of capacity 
D.5.1 For the purpose of establishing the percentage of the relevant 


minimum wage, the productive capacity of the employee will be 
assessed in accordance with the Supported Wage System by an 
approved assessor, having consulted the employer and employee 
and, if the employee so desires, a union which the employee is 
eligible to join. 


D.5.2 All assessments made under this schedule must be documented in 
an SWS wage assessment agreement, and retained by the employer 
as a time and wages record in accordance with the Act. 


D.6 Lodgement of SWS wage assessment agreement 
D.6.1 All SWS wage assessment agreements under the conditions of this 


schedule, including the appropriate percentage of the relevant 
minimum wage to be paid to the employee, must be lodged by the 
employer with Fair Work Australia. 


D.6.2 All SWS wage assessment agreements must be agreed and signed 
by the employee and employer parties to the assessment. Where a 
union which has an interest in the award is not a party to the 
assessment, the assessment will be referred by Fair Work Australia 
to the union by certified mail and the agreement will take effect 
unless an objection is notified to Fair Work Australia within 
10 working days. 


D.7 Review of assessment 
The assessment of the applicable percentage should be subject to annual 


or more frequent review on the basis of a reasonable request for such a 
review. The process of review must be in accordance with the procedures 
for assessing capacity under the supported wage system. 


D.8 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage will 


apply to the relevant minimum wage only. Employees covered by the 
provisions of this schedule will be entitled to the same terms and 
conditions of employment as other workers covered by this award on a pro 
rata basis. 


D.9 Workplace adjustment 
An employer wishing to employ a person under the provisions of this 


schedule must take reasonable steps to make changes in the workplace to 
enhance the employee’s capacity to do the job. Changes may involve 
re-design of job duties, working time arrangements and work organisation 
in consultation with other workers in the area. 


D.10 Trial period 
D.10.1 In order for an adequate assessment of the employee’s capacity to 


be made, an employer may employ a person under the provisions 
of this schedule for a trial period not exceeding 12 weeks, except 
that in some cases additional work adjustment time (not exceeding 
four weeks) may be needed. 


D.10.2 During that trial period the assessment of capacity will be 
undertaken and the percentage of the relevant minimum wage for a 
continuing employment relationship will be determined. 


D.10.3 The minimum amount payable to the employee during the trial 
period must be no less than $76 per week. 


D.10.4 Work trials should include induction or training as appropriate to 
the job being trialled. 
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D.10.5 Where the employer and employee wish to establish a continuing 
employment relationship following the completion of the trial 
period, a further contract of employment will be entered into based 
on the outcome of assessment under clause D.5. 


 


Initial proceedings and their origin 
18  The catalyst for the proceedings before us was the decision of the Federal 


Court Full Court in Nojin v Commonwealth17 (Nojin), issued on 12 Decem- 
ber 2012. We discuss this decision in greater detail below but, in summary, the 
Full Court determined (by majority) that the respondent ADE had discriminated 
against the applicants, who were intellectually disabled persons, in breach of 
s 15 of the Disability Discrimination Act 1992 (Cth) by imposing on them a 
requirement or condition that in order to secure a higher wage the applicants 
undergo a wage assessment using the Business Services Wage Assessment Tool 
(the BSWAT). The BSWAT was at the time an approved wage assessment tool 
under cl 14.4(b)(ii) of the SES Award. 


19  On 16 December 2013, the Health Services Union (the HSU) and the United 
Workers’ Union (the UWU)18 made a joint application under s 160 of the FW 
Act for the reference to the BSWAT in cl 14.4(b) of the SES Award to be 
removed. This application was subsequently amended to seek the removal of all 
wage assessment tools which contained a competency component. The 
application was referred to a Full Bench for determination, and the Full Bench 
then referred the application for conciliation before one of its members, Deputy 
President Booth. Participants in the conciliation process which followed 
included the HSU, the UWU, the Australian Council of Trade Unions (the 
ACTU), National Disability Services (NDS), Australian Business Industrial and 
the NSW Business Chamber (ABI), a number of disability advocacy 
representatives including the AED Legal Centre (the AEDLC), managers from 
individual ADEs and representatives of parents and carers including Our Voice 
Australia (Our Voice). The Commonwealth Department of Social Services (the 
DSS) also attended the conciliation conferences as an observer. 


20  During this conciliation process, an interim agreement was reached between 
all the participating parties that, in light of the Full Court’s decision in Nojin, 
the BSWAT should be removed from the list of approved wage assessment tools 
in cl 14.4(b) of the SES Award. A consent order varying the SES Award was 
made by Deputy President Booth on 5 June 2015 to give effect to this agreed 
position.19 


21  On 15 October 2015, Deputy President Booth issued a Statement20 (the 
October 2015 Statement) which gave a progress report as to the continuing 
conciliation process. It reported that the participating parties had agreed that 
their shared objectives in connection with the Award were as follows: 


a) A fair, equitable and non-discriminatory wage outcome to contribute to a 
living income for employees in supported employment; 


b) Continued opportunity for employment in supported employment settings 
to build and maintain the self-esteem and sense of purpose of employees; 


 


17 Nojin v Commonwealth (2012) 208 FCR 1. 
18 The UWU was at all relevant times during these proceedings until 11 November 2019 named 


“United Voice”, but we will refer to it by its current name in this decision. 
19 PR568011. 
20 Re United Voice [2015] FWC 7134. 
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c) Sustainable employment opportunities in viable ADEs; and 
d) To provide security and confidence to employees, parents and carers for 


the future. 


22  While the conciliation process was underway, the 4 yearly review of the SES 
Award commenced. Deputy President Booth conducted a number of 
conferences in relation to the review in the period from 22 August 2016 to 
29 May 2017. The same parties who were involved in the earlier conciliation 
process also participated in the award review process. On 5 May 2017 the HSU 
and the UWU discontinued their s 160 application on the basis that they would 
pursue their outstanding claims in the award review. 


23  One of the matters considered in the award review conference process 
conducted by Deputy President Booth was the potential modification of the 
SWS. With the support of the DSS, field work was conducted in furtherance of 
this issue. Ultimately it was agreed that variations to the provisions governing 
the operation of the SWS in ADEs contained in Schedule D to the Award as 
well as to the Supported Wage System Handbook under the Supported 
Employment Services Award (2010) (the SWS Handbook), a publication of the 
Australian Government, should be made. 


24  On 29 May 2017 the current Full Bench was constituted to hear and 
determine outstanding substantive matters in respect of the 4 yearly review of 
the SES Award. Directions were issued in that connection on 10 July 2017 
which, among other things, required any party which proposed any variation to 
the SES Award to file a draft determination to give effect to their proposal by 
31 July 2017. In response to that direction, draft determinations were filed 
by the AEDLC, ABI, the UWU, NDS, Our Voice and the HSU. The details of 
the variations sought by each party are described later in this decision. 


25  In a decision issued on 10 October 201721 (the October 2017 decision) we 
determined to vary Schedule D of the SES Award in the terms agreed by the 
parties which participated in the conference process conducted by Deputy 
President Booth. Our decision relevantly stated: 


[5] The SWS is managed by the DSS. The DSS publishes the SWS Handbook 
and the SWS Assessment Guidelines. The DSS funds and oversees the 
assessment process in line with the SWS Handbook and the SWS 
Assessment Guidelines. During the conciliation the DSS assisted the 
parties’ discussions by supporting fieldwork in relation to a range of 
possible modifications to the SWS to apply when the SWS is used to 
assess the wages of people with disability in an ADE pursuant to the 
Award. 


[6] During the period that the conciliation conferences for the application 
were being conducted, the 4 Yearly Review of Modern Awards (the Award 
Review) of the Award commenced. On 22 August 2016 Deputy 
President Booth conducted the first conciliation conference in the Award 
Review. She conducted conciliation conferences concerning the Award Re- 
view between 22 August 2016 and 29 May 2017. 


[7] The Award Review was publicised via the Commission website so that any 
other interested parties could join the conciliation conferences if they so 
wished. The subject matter of the application was also addressed at these 
conciliation conferences. No one other than the parties to the application 
conciliation conferences attended the Award Review conciliation 


 


21 Re Supported Employment Services Award 2010 [2017] FWCFB 5073. 
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conferences. On 5 May 2017 the HSU and the UWU discontinued the 
application. They indicated their intention to pursue the balance of their 
claims in the Award Review. Conciliation conferences continued pursuant 
to the Award Review. The DSS continued to assist the parties’ discussions 
by supporting field work to consider modifications to the SWS. 


[8] Following the field work and subsequent discussions during conciliation 
conferences, the parties agreed to a further variation to the Award. The 
agreed variation amends Schedule D to the Award. Schedule D sets out the 
parameters for the implementation of the SWS in an ADE. The parties 
have agreed to a number of modifications to those parameters. The DSS 
consulted with the parties during the conciliation conferences about 
complementary amendments to the SWS Handbook and Guidelines. 


[9] We are satisfied that this variation to the Award is appropriate and 
consistent with the modern awards objective in s 134(1). The variation will 
take effect on 17 October 2017. A determination will issue with this 
decision reflecting this variation to the Award. 


26  The main changes to Schedule D were contained in new cll D.4 and D.5 as 
follows: 


D.4 Supported wage rates 
D.4.1 Employees to whom this schedule applies will be paid the 


applicable percentage of the relevant minimum hourly rate of pay. 
The applicable percentage will be the higher of: 


(a) the assessed productive capacity of the employee deter- 
mined in accordance with clause D.5 rounded to the 
nearest whole percentage; and 


(b) 12.5%, if the assessed productive capacity of the employee 
determined in accordance with clause D.5 is less than 
12.5%. 


D.4.2 For the avoidance of doubt, there is no minimum amount payable 
to an employee per week. 


D.5 Assessment of capacity 
D.5.1 For the purpose of establishing the percentage of the relevant 


minimum wage, the productive capacity of the employee will be 
assessed in accordance with the Supported Wage System by an 
approved assessor, having consulted the employer and employee 
and, if the employee so desires, a union which the employee is 
eligible to join. 


D.5.2 All assessments made under this schedule must be documented in 
an SWS wage assessment agreement, and retained by the employer 
as a time and wages record in accordance with the Act. 


D.5.3 The approved assessor will assess the productive capacity of the 
employee having regard to: 


(a) where an employer has collected workplace data with 
respect to an employee: 


(i) the workplace data — 50% weighting; and 
(ii) the data collected by the approved assessor in 


accordance with the Supported Wage System — 
50% weighting; 


(b) otherwise — the data collected by the approved assessor in 
accordance with the Supported Wage System. 


D.5.4 Where, in undertaking an assessment in accordance with 
clause D.5.3(a), there is a disparity of greater than 20% between 
the overall productivity percentage calculated from the workplace 
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data and the overall productivity percentage calculated from the 
data collected by the approved assessor, the employee, employer 
and approved assessor may agree to collect additional data. The 
additional data should be collected as soon as practicable and 
added to the existing data with respect to the employee for the 
purpose of undertaking the assessment in clause D.5.3(a). 


D.5.5 If, in undertaking an assessment in accordance with 
clause D.5.3(a), including in circumstances where additional data 
is collected in accordance with clause D.5.4: 


(a) the disparity between the overall productivity percentage 
calculated from the workplace data and the overall 
productivity percentage calculated from the data collected 
by the approved assessor is 20% or less, then the 
productive capacity of the employee will be determined in 
accordance with clause D.5.3(a); or 


(b) the disparity between the overall productivity percentage 
calculated from the workplace data and the overall 
productivity percentage calculated from the data collected 
by the approved assessor is greater than 20%, then the 
productive capacity of the employee will be assessed in 
accordance with clause D.5.3(b). 


D.5.6 In addition to an employee’s general right to access clause 9 – 
Dispute resolution, an employee or an employer may: 


(a) raise a dispute in accordance with the dispute processes 
outlined in the Supported Wage System Handbook; and 


(b) after exhausting the process provided in clause D.5.6(a), 
raise a dispute in relation to the assessment of the 
employee’s assessed productive capacity in accordance 
with clause 9. In those circumstances, the Commission 
may, in exercising its powers under clause 9.6, make a 
determination as to the employee’s productive capacity, 
having regard to the reasonableness of the workplace data 
and the data collected by the approved assessor and 
fairness between the parties in all of the circumstances. 


27  It may be noted that the minimum amount of 12.5% of the minimum hourly 
rate of pay provided for in the new cl D.4.1(b) equates, in relation to Grade 2 of 
the SES Award, to an hourly rate of approximately $2.50. The modified 
Schedule D also varied: 


• clause D.7 to provide for an enhanced process for the review of SWS 
assessments; and 


• clause D.10 to extend the trial period for the conduct of an assessment, 
with the employee to be paid the at least 12.5% of the relevant 
minimum hourly rate during the trial period. 


The claims 
28  We have earlier referred to the draft determinations embodying the claims for 


variation of the SES Award that were lodged by parties pursuant to the 
Commission’s directions. A number of these claims were amended as 
the proceedings progressed. It is only necessary for present purposes to describe 
the claims in the form in which they were ultimately advanced by each party. 


29  The AEDLC proceeded at the hearing upon an amended draft determination 
lodged on 22 December 2017. The fundamental feature of its application was 
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the amendment of cl 14.4 so that the SWS becomes the only wage assessment 
tool permitted to be used. The actual variations to cl 14 which it sought were as 
follows:22 


[1] By deleting cl 14.4(a) and in lieu thereof inserting what follows: 
An employee with a disability may from time to time be required by an 
employer to undergo assessment under and in accordance with the 
Supported Wage System referred to in Schedule D. 


[2] By deleting cll 14.4(b)-(e) and lieu thereof inserting a clause, numbered 
as cl 14.4(b), as follows: 


If an employee with a disability is assessed under clause 14.4(a), the 
employer may, subject to clause 14.4(c), pay the employee the applicable 
percentage, as determined by that assessment, of the minimum hourly 
rate of pay prescribed by clause 14.2 for the grade that applies to the 
employee’s work. 


[3] By deleting 14.4(f) and in lieu thereof inserting a clause, numbered as 
cl 14.4(c), as follows: 


If the most recent Supported Wage System assessment undertaken under 
clause 14.4(a) discloses a reduction in the employee’s productivity when 
compared with the immediately prior assessment for the same work and 
the reduction in productivity is solely due to a regression in the 
employee’s disability, the employer must not reduce the employee’s 
wage unless: 


(i) the employer has first exhausted all reasonable training options and 
options to allocate the employee work that would avoid the 
reduction in the employee’s rate of pay; and 


(ii) any reduction occurs in accordance with any method prescribed by 
the Supported Wages System in Appendix D1 of Schedule D. 


[4] By deleting cl 14.4(g). 
[5] By deleting cl 14.4(h) and inserting a clause in the same terms but 


numbered as cl 14.4(d). 
[6] By deleting cl 14.6. 


30  ABI advanced a claim for a new “Work Value Classification Structure” to be 
added to the SES Award as Schedule I, which would operate as an alternative to 
ADEs that chose not to utilise an approved wage assessment tool. ABI’s 
proposal went through a number of iterations, the final one of which was 
contained in a further amended draft variation determination filed on 
24 January 2018.23 The main feature of this proposal is a five level classification 
structure under which disabled employees would be paid specified percentages 
of the minimum rate specified in cl 14.2 for a Grade 2 employee. The 
percentages are 12.5% for the lowest Training and assessment level 
classification, 15-30% for Level A, 30-45% for Level B, 45-60% for Level C, 
and 70-100% for Level D. Each classification is assigned classification 
descriptors which refer to a combination of the work performed by the 
employee but also the personal characteristics of the particular disabled 
employee, so that Level A for example refers to the employee being “directly 
supervised”, “continually requires a high level of Work Support [and] … 
Personal Support”, “is incapable of organising their own work”, “does not work 


 


22 An error in the paragraph numbering in the AEDLC’s draft determination has been corrected. 
23 ABI’s proposed Work Value Classification Structure. 
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to any pre-set pace”, “has some difficulty staying on task or remaining at their 
work station”, “requires the quality of their work to be constantly checked” and 
“performs very basic tasks”. The expressions “Personal Support” and “Work 
Support” are defined, so that the former is the “care and support of an employee 
with a disability in the workplace provided by a trainer and/or supervisor”, 
which may include “encouragement; mentoring; counselling; and/or behavioural 
intervention” and the latter is the “support of an employee with a disability in 
the workplace provided by a trainer and or supervisor” which may include “the 
design of work tasks (including the disaggregation of work tasks to sub-tasks) 
tailored to the employee to allow them to perform a productive task” as well as 
“coaching and/or training” in base work skills, work task, the use of machinery, 
communicating with others in the workplace or commuting to and from work. 
The percentage of the Grade 2 wage to be paid to employees within the 
proposed Levels A, B, C and D is determined by the employee’s “output” as a 
percentage of the output of a non-disabled employee person carrying out the 
employee’s task, with there being four wage points in each Level based upon 
whether the employee’s output is 25% or under, over 25% but under 50%, over 
50% but under 75%, or 75% and over. ABI’s proposal also contains a 
mechanism for the review of an employee’s classification. 


31  Our Voice sought the inclusion in the SES Award of a new provision entitled 
“Rights at Work for Supported Employees” which was ultimately advanced in 
the following terms: 


 
Rights at Work for Supported Employees 


(a) When dealing with employment matters affecting supported employees the 
employer shall take all reasonable steps to provide such employees with 
the information they require to exercise their employment rights. 


(b) Such reasonable steps will include but are not limited to the following. 
• Providing information to supported employees of their right to be a 


member of the union and be represented in the workplace by a 
union representative. 


• Providing information in relation to seeking information and or 
assistance from the Fair Work Ombudsman. 


• Providing information to a supported employee about their right to 
have their nominee, guardian, carer, parent/family member, 
advocate or union assist them in making decisions about 
employment matters. 


(c) In addition to those matters listed in sub-clause (b) the employer shall take 
reasonable steps to provide the opportunity to the supported employee to 
have their nominee, guardian, carer, and/or parent/family member to be 
involved and or consulted in employment matters that may be prejudicial 
to the supported employee’s interests. 


(d) Such matters shall include but not be limited to: 
• significant workplace change; 
• grievances, including disputes under clause 28; 
• redundancies; 
• disciplinary matter; 
• performance appraisals; 
• wage assessments; and 
• enterprise bargaining. 
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32  The UWU’s claim was for the superannuation contribution amount payable to 
disabled employees who earn less than $450 per month pursuant to cl 19.5 to be 
increased. It accordingly proposed that cl 19.5 be replaced with the following 
new provision: 


19.5 Where an employee with a disability is being paid less than $450 per 
month in accordance with clause 14.4, contributions for such employees 
will be either 9.5% of their ordinary time earnings or $15.00 per week 
whichever is the greater. 


 
The hearing process and expression of preliminary views 


33  Pursuant to the directions issued on 10 July 2017, interested parties filed 
evidence and submissions concerning the proposals for variations to the SES 
Award in the latter half of 2017. The matter was listed for hearing before us on 
5-9 February and 12-16 February 2018. 


34 As part of the hearing process and after receiving opening submissions on 
5 February 2018, we conducted the following inspections of ADEs: 


 
6 February 2018 


• Endeavour Foundation 
59-65 Kurrajong Road Mt Druitt NSW 


• Disability Services Australia, 
247 King St Mascot NSW 


7 February 2018 
• Greenacres Disability Services 


2/4 Ralph Black Drive North Wollongong 
• Greenacres “Brewing up a Storm” Cafe 


93-99 Burelli St Wollongong 
• Flagstaff Group 


254 Nolan St Unanderra 


35  We heard evidence from witnesses who were required to attend for 
cross-examination on 8-9 February and 12-14 February 2018, and received 
closing submissions on 15 and 16 February 2018. 


36  Having given consideration to the evidence and submissions, we issued a 
statement on 16 April 201824 (the April 2018 Statement) in which we expressed 
provisional views concerning the issues raised by the claims advanced by 
AEDLC and ABI. The relevant parts of the April 2018 Statement were as 
follows (footnotes omitted): 


[14] During the hearing we conducted inspections of a number of ADEs in 
Sydney and Wollongong, received witness statements and heard evidence 
from a large number of witnesses, including expert witnesses, and were 
assisted by extensive written and oral submissions from the parties. We 
will in due course, subject to what we state below, issue a full decision 
stating our findings as to the evidence and our final conclusions as to the 
matter. However because we do not propose to grant any of the claims 
relating to wages and wage assessment in the form proposed by the 
respective claimant organisations but rather consider it likely that it will be 
necessary to vary the Award in terms not proposed by any party, we 


 


24 Re 4 Yearly Review of Modern Awards — Supported Employment Services Award 2010 
[2018] FWCFB 2196. 
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consider that the proper course is to state a number of provisional 
conclusions we have reached and to give the parties an opportunity to 
consider them, confer and, if necessary, advance further submissions 
concerning them. 


[15] The provisional conclusions we have reached are as follows: 
(1) Supported employment covered by the Award has a valuable and 


socially significant role in providing employment to primarily 
intellectually disabled persons for whom, at current or foreseeable 
levels of government support, the achievement and maintenance of 
open employment would not be viable. ADEs are able to employ 
disabled persons by adjusting their daily job tasks to suit their 
abilities, in circumstances where an equivalent open employment 
job role may not be able to be completed by a single ADE 
employee. 


(2) The determination of wages for supported employees by the use of 
the wage assessment tools currently prescribed in clause 14.4 
of the Award does not meet the modern awards objective because: 


• they produce different wage outcomes for persons 
performing equivalent tasks at equivalent levels of 
competency; 


• in substance they permit employers to establish their own 
classification structure and pay rates rather than apply pay 
rates properly derived from the Award; and 


• may in some cases contravene the Disability Discrimina- 
tion Act 1992 for reasons similar to those found in the 
Nojin decision in relation to the BSWAT assessment tool. 


(3) The SWS does not, by itself and in its current form, represent an 
appropriate method of determining the wage rates for supported 
employees in ADEs because it: 


• does not take into account the proper range of work value 
considerations used to assess award wage rates, namely the 
nature of the work, the level of skill and responsibility 
involved in doing the work and the conditions under which 
the work is done (which, in the context of supported 
employment, would include the complexity of the task(s) 
performed, the range of tasks performed, and the level of 
support required in order for the task(s) to be performed); 


• may not adequately measure non-productive time at work 
on the part of supported employees; and 


• does not provide a sufficiently objective and relevant 
means of identifying the performance benchmark by which 
any SWS assessment is conducted. 


We emphasise that we express no conclusion about the operation 
of the SWS in the context of open employment. 


(4) The modified SWS to be introduced into the Award effective from 
1 July 2018, by consent and in the context of the current 
arrangements which allow an employer to choose from a range of 
wage assessment tools, does not adequately address the second 
problem identified above, and does not address at all the first and 
third problems. 


(5) The existing classification structure in Schedule B of the Award, in 
relation to which the wage assessment tools are intended to 
operate, is also inadequate and unlikely to meet the modern awards 
objective. This is principally because it has not been structured 
with the specific circumstances of supported employment in mind, 
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has not been drafted in a way which clearly identifies the work 
tasks and skills required of a fully competent employee at each 
grade, and may on one view be read as entitling supported 
employees in ADEs who perform only disaggregated parts of a 
single job to the full classification rate. 


(6) The classification structure proposed by ABI/NSWBC, although 
we accept it was advanced in a somewhat embryotic form, is not 
appropriate for adoption or further development because it requires 
the formation of excessively subjective judgments on the part of 
the employer in classifying employees and focusses upon the 
individual characteristics of the employee to be classified rather 
than the nature and value of the work to be performed and the 
degree of support required to be provided by the employer. 


(7) We consider that the use of all the existing wage assessment tools 
should be phased out over a period of time. They should be 
replaced by a redesigned classification structure for Grades 1-3 of 
the Award which sets the full award wage rates together with a 
single prescribed method for the adjustment of the award wage 
rates for supported employees. This new wage assessment 
mechanism should meet the objectives of fairness, equality, 
objectivity,  independence  and  sustainability,  and be 
non-discriminatory. 


(8) The new classification structure should, at each grade, generally 
describe the range of tasks which a fully competent employee 
would have the capacity to perform to the reasonable output and 
quality standard required by the employer in a given industry or 
occupational area of work. At Grade 2, this would involve a simple 
and repetitive range of tasks performed under a normal 
industry-standard level of supervision, and Grade 3 would involve 
a range of somewhat more complex tasks. 


(9) The new wage assessment mechanism would be a hybrid model 
involving two elements: 


(a) An assessment of the “size” of the job actually assigned to 
the supported employee compared to a job which would 
attract the full Award rate of pay at Grade 1, 2 or 3. This 
would involve a work value assessment with particular 
focus on the range of tasks required to be performed 
compared to the relevant Award classification, the 
complexity of those tasks and the skills required to perform 
them, and the degree of support necessary to allow the 
employee to perform those tasks. This might involve, for 
example, an actual job assigned to a supported employee 
being “sized” in increments of 20%, 40%, 60%, 80% and 
100% of a job to which an Award classification in 
Grades 1-3 would apply. 


(b) Once the job was properly “sized”, a modified SWS-type 
assessment would be carried out to determine the output of 
the supported employee in discharging that job compared 
to the output of a person without that employee’s disability 
performing the same job. This assessment would have to 
take into account any non-productive periods on the part of 
the supported employee and provide for an objective and 
consistent method of benchmark-setting. 


The result would be, for example, that if the job was “sized” at 
60% of a full Award classification job, and if the supported 
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employee could perform that job at an output level of 50% 
compared to another person who can perform to the employer’s 
reasonable expectation of output, the wage rate would be 30% of 
the Award classification minimum rate of pay. A minimum 
of 12.5% of the full award hourly rate would continue to apply. 


(10) The interested industry parties and the Commonwealth will be 
given an opportunity to participate in a conferral process 
conducted by a member of this Full Bench in order to design a 
new classification structure and wage assessment mechanism 
consistent with the above conclusions. This conferral process will 
include consideration of: 


• the length of the phase-out period for the existing wage 
assessment tools; 


• the establishment of objective criteria for the “sizing” of 
jobs performed by supported employees; 


• how the SWS might be modified, or an analogous 
mechanism established, for the measurement of the output 
of a supported employee in a particular job; and 


• transitional arrangements concerning existing wage rates 
and transitional time periods for ADEs with a demonstrated 
economic incapacity to pay. 


(11) We consider it highly desirable that both elements of the new wage 
assessment mechanism be supported by the provision by the 
Commonwealth of trained and independent assessors. We therefore 
consider that the close involvement of the Commonwealth in the 
design of the detail of the new wage assessment mechanism would 
be in the public interest. 


(12) The new wage assessment mechanism should be trialled early in 
the phase-out period to determine its wage cost impact and to 
identify any other difficulties before the Commission approves its 
inclusion in the Award. 


(13) If a broad consensus about the design of the new wage assessment 
mechanism cannot be reached within a reasonable timeframe, then 
this will be determined by us. 


[16] A report-back hearing concerning the above provisional conclusions will 
be listed after the parties have had a reasonable opportunity to consider the 
contents of this Statement. We will state our conclusions concerning 
the UWU’s claim for increased superannuation contributions and Our 
Voice Australia’s claim for a “Rights at Work for Supported Employees” 
clause in our final decision. 


37  As [15](10) of the April 2018 Statement disclosed, it was our preference that 
there would be a consensus among the interested parties in favour of 
participation in a conferral process to design a new classification structure 
consistent with the principle we identified. However, no such consensus 
emerged. At a report back hearing conducted on 29 May 2019, the following 
parties indicated a non-preparedness to engage in a constructive conferral 
process: 


• the AEDLC requested that “Option 2” be taken (that is, final 
determination of the outstanding matters by the Full Bench); 


• the UWU submitted that there was not “any realistic capacity” for the 
interested parties to reach agreement, and that the most appropriate 
course would be to deal with the outstanding matters by way of 
“Option 2”; and 
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• the HSU submitted that it had “significant concerns” about a number of 
matters raised in the April 2018 Statement and was not prepared to 
participate in a conferral process beyond a strictly limited period of 
time (being four dates in June 2018 which were indicated by us as 
being available for the envisaged conferral process). 


38 Accordingly, we did not proceed with the envisaged conferral process. 
39  On 5 July 2018 correspondence (dated 4 July 2018) was received from 


Mr Paul McBride, Group Manager, Disability, Employment and Carers in the 
DSS. Omitting formal parts, the correspondence stated: 


Concerning matter AM2014/286 Supported Employment Services Award 2010 
I refer to the 16 April 2018 Statement, published by the Fair Work Commission 


(the Commission), which states that interested industrial parties and the 
Commonwealth will be given an opportunity to participate in a conferral process 
conducted by a member of the Full Bench. I understand that this conferral 
process will facilitate the design of a new classification structure and wage 
assessment mechanism, consistent with the conclusions of the Full Bench. Further 
to the directions hearing of 29 May 2018 and the submissions made by the parties 
at that time, I am pleased to advise that the Minister for Social Services, the Hon 
Dan Tehan MP has announced the Australian Government will provide up to 
$0.95 million to support any agreed trial and analysis activities in the Commission 
to inform a new wage assessment approach under the Supported Employment 
Services Award 2010. The Department of Social Services, on behalf of the 
Commonwealth, will continue to participate in the proceedings, as invited to do so 
by the parties that are covered by the Award and by the Commission. I note the 
Commission considers it highly desirable that both elements of the proposed new 
wage assessment mechanism be supported by the provision of trained and 
independent assessors by the Commonwealth. Implementation matters, which may 
have an impact on the expenditure of public funds, would need to be considered 
by Government at an appropriate time once the features of the proposed wage 
assessment mechanism are known. 


40  On 11 September 2018 we issued a further statement25 (the September 2018 
Statement) in which we reviewed the events since the April 2018 Statement, 
confirmed that given the attitude taken by the AEDLC, the UWU and the HSU 
it was unlikely that the conferral process envisaged in the April 2018 Statement 
would achieve any consensus, and accordingly stated that it would be necessary 
to determine to finality the outstanding matters before us. To that end the 
September 2018 Statement made directions as follows: 


[6] We direct that written submissions in response to the 16 April 2018 
Statement are to be filed in the Commission on or before 19 October 2018. 
Such submissions may include: 


(1) any submissions which any party wishes to make concerning the 
merit of the provisional views expressed in the Statement; and 


(2) any proposal which any party wishes to advance concerning the 
design and implementation of the new wage assessment 
mechanism outlined in the Statement, should the Full Bench 
ultimately determine to proceed with the provisional views 
expressed therein. 


[7] A party may address the second matter in its written submissions without 
prejudice to any submissions it wishes to make concerning the first matter. 


 


25 Re 4 Yearly Review of Modern Awards — Supported Employment Services Award 2010 
[2018] FWCFB 5712. 
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41  After having received written submissions in accordance with the above 
directions, we conducted a further hearing on 5 and 6 November 2018 at which 
we received further oral submissions. We then reserved our decision. 
Last minute intervention by the Department of Social Services 


42  On 9 September 2019, at a time when the publication of our decision in this 
matter was imminent, we received correspondence (addressed to the presiding 
member of the Full Bench) from Mr Michael Lye, the Deputy Secretary, 
Disability and Carers of the DSS. Omitting formal parts, the correspondence 
stated: 


I refer to the statement of 11 September 2018, published by the Fair Work 
Commission (the Commission), which states the Full Bench considers it is 
necessary to proceed to determine to finality the matters before it. 


I am writing to advise you of recent developments that may be relevant to the 
Commission during its deliberations. 


A new pricing structure for employment support is scheduled to be announced 
by the National Disability Insurance Agency (NDIA) in October 2019. Indicative 
modelling by the Department of Social Services (the Department) has shown the 
majority of Australian Disability Enterprises (ADE) are likely to be better off 
financially once this new pricing has been implemented. This may help to alleviate 
current pressures that prevent some ADEs from adopting a higher-paying wage 
tool, such as the Supported Wage System. 


The Australian Government is committed to playing an ongoing role in 
supporting ADEs to continue to provide employment opportunities for people with 
disability, subject to the details of the Commission’s decision. To this end, in the 
2018-19 Budget, the Government announced the Australian Disability Enterprise 
(ADEs) Additional Support measure. The Government will provide $67 million 
over the forward years from 2018-19 to support ADEs to transition to a new wage 
assessment model following a decision by the Commission on its review of the 
SES Award. 


On the basis that future National Disability Insurance Scheme (NDIS) pricing, 
alone or in conjunction with Australian Government funding, may enable ADEs to 
adopt the Supported Wage System tool, the Department is considering 
consultation with parties to the proceedings. 


In this context, I would be grateful for your advice whether such a consultation 
could occur prior to a determination by the Commission. 


43  We regarded this correspondence as a potentially significant development 
because, as is discussed later in this decision, the likely cost to ADEs of 
implementing the SWS as the sole wage assessment tool is an important 
consideration in the outcome we have determined. Consequently, the presiding 
member sent the following correspondence to the DSS in reply on behalf of the 
Full Bench on 25 September 2019 (formal parts omitted): 


I refer to your correspondence dated 9 September 2019 concerning the above 
matter, in which you provided information concerning forthcoming funding 
changes which may affect Australian Disability Enterprises (ADEs), and sought 
advice as to whether the Department of Social Services should consult with the 
parties to the proceedings concerning this prior to the Commission issuing its 
decision. As you are aware, this matter is being heard by a Full Bench of the 
Commission consisting of myself, Deputy President Booth and Commis- 
sioner Cambridge. I have consulted with my Full Bench colleagues about your 
correspondence, and this letter constitutes our joint response. 
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The proceedings concerning the minimum wage structure for disabled 
employees in ADEs in the Supported Employment Services Award 2010 (Award) 
has been ongoing for some time. The Full Bench has received extensive evidence 
and submissions from interested parties which has, among other things, addressed 
the level of wages payable to disabled employees in the context of the current 
financial and commercial position of ADEs. That position is critically affected by 
the degree of government funding which ADEs receive both directly and 
indirectly, and the proceedings before the Full Bench have been conducted within 
the framework of what was currently known and predicted concerning such 
government funding. 


The Full Bench had, immediately before the receipt of your correspondence, 
reached a position whereby it intended to issue its decision in the matter within a 
2-3 week timeframe. The decision which the Full Bench intended to issue had 
regard to the existing financial and commercial position of ADEs as earlier 
described and would involve significant modifications to the minimum wages 
structures in the Award. 


It appears to us that your correspondence of 9 September 2019 is indicative of 
funding changes that may fundamentally alter the framework in which the 
proceedings have been conducted to date. We consider that it is likely to be 
necessary for the decision we make to take into account these changes, and that 
may render it necessary in turn for interested parties to be given an opportunity to 
make further submissions in relation to the variations, if any, to be made to the 
minimum wages structure in the Award in light of these changes. 


It is of course a matter for the Department whether, when and to what extent it 
engages in consultation with interested parties in the ADE sector about the 
foreshadowed funding changes. However, in terms of the proceedings concerning 
the Award before the Full Bench, we consider that the appropriate course is for the 
Department to lodge with the Commission a publiclyavailable submission 
concerning the funding changes and their potential consequences for the outcome 
of the Award proceedings. If this is done in a reasonably timely way, the Full 
Bench would then consider postponing the publication of its decision and instead 
inviting interested parties to provide advice as to how they wish to proceed in light 
of the Department’s submission. 


44  Upon receipt of this correspondence, the DSS indicated that it would file a 
further submission in response to our invitation to do so. In anticipation of the 
receipt of this further submission, we re-listed the matter for a further hearing 
on 23 October 2019 to allow the parties to be heard as to what procedural 
course should be taken in light of the DSS’s submissions. 


45  The DSS’s submission was eventually filed on 22 October 2019. After 
describing by way of background the existing funding model for ADEs and 
disabled persons using ADEs, the submission identified two changes to the 
funding. The first was a revised pricing structure for the National Disability 
Insurance Scheme (NDIS) which introduced an “hours based per participant 
model” that would: 


• reflect the actual hours of support provided to the participant per week, 
which may include non-face-to-face work time if appropriate; 


• vary depending on the expected level of workplace supports a 
participant needs; 


• align NDIS funded employment support prices with NDIS funded 
community participation support price. 


46  The DSS said that “the hourly rates for supported employment are generally 
higher under the revised pricing model compared to prior case based funding”. 
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47  The second was an announcement made in the 2019-20 Budget that the 
Commonwealth Government would provide $67 million over five years from 
2018-19 to support ADEs transitioning to a new wage assessment model 
“following a review of the SES Award by the Commission”. The purpose of this 
funding was described as follows: 


This funding will be used to support ADEs to transition to the wage assessment 
tool determined by the Commission and is separate to funding provided through 
the NDIS. The transitional funding provided by the Department is intended to 
assist ADEs in meeting costs associated with transitioning to a different model of 
wage assessment. Details of the new support package are currently under 
development and subject to Government consideration and approval. The 
Department intends to consult in detail over coming months with the sector and 
other key stakeholders to inform its development. It is not intended that ongoing 
funding be made available for wage subsidies. 


48 Having regard to these funding changes, the DSS submitted: 
48. While the increase in the funding of supports is not provided to subsidise 


the cost of employee wages, the increase in funding available for 
employment supports may be relevant to an ADE’s capacity to fund the 
wages of supported employees because: 


(a) an increase in funding may lead to an enhanced service offering 
and greater level of support for a supported employee, thereby 
resulting in higher productivity/output; 


(b) the increase in funding for supports may mean that ADEs may 
have the ability to direct more of their revenue (which, anecdotally, 
is currently directed by some ADEs at meeting some of the costs 
of providing supports and maintaining the work environment 
which are not met through existing funding) to employee wages. 


49. For ADEs which currently use wage assessment tools other than the 
MSWS, the increase in funding may make it viable to transition to use 
the MSWS for all their supported employees. 


50. In those circumstances, it may be appropriate for the Commission to seek 
further submissions from ADEs (and others) in relation to potential 
changes to wage assessment arrangements and, in particular, the use of the 
MSWS as the single wage assessment tool. 


49  The DSS also made, for the very first time in the proceedings, a submission 
concerning the coverage of the SES Award: 


51. The SES Award is currently expressed to cover employers throughout 
Australia who operate supported employment services and their employees 
working in the classifications specified in the Award. 


52. The coverage of the Award is critical to ensuring that ADEs providing 
supported employment are covered by the Award and that other employers 
in open employment are not. 


53. “Supported employment services” is defined in the Award as meaning a 
“service” as defined in section 7 of the Disability Services Act 1986 (Cth). 


54. The Disability Services Act provides a legislative and funding framework 
for a range of disability services including employment services. Section 7 
of the DS Act defines supported employment services as: 


services to support the paid employment of persons with 
disabilities, being persons: 


(a) for whom competitive employment at or above the relevant 
award wage is unlikely; and 
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(b) who, because of their disabilities, need substantial ongoing 
support to obtain or retain paid employment. 


55. Following the transition to the NDIS, there is a question as to whether an 
ADE will continue to be a “supported employment service” for the 
purpose of the DS Act where their funding is derived from the NDIS and 
not pursuant to the DS Act. 


56. The Commission and the parties may wish to consider whether the 
definition of “supported employment services” under the SES Award is, 
and will remain into the future, appropriate given that: 


• the funding model for supported employment has shifted away 
from funding under the DS Act; and 


• the revised pricing model for employment support under the NDIS 
is not limited to a participant’s employer as not all employers of 
NDIS participants are NDIS providers. 


50  At the hearing on 23 October 2019, the DSS submitted that it wished to 
engage with the ADE sector about the implementation of the new NDIS pricing 
structure and the impact this would have on ADEs. It described the outcome of 
this process as an “important piece of information” for the Commission to have 
in its decision-making process, and consequently it should happen before the 
Commission issued its decision. The DSS said that the new pricing mechanism 
would come into effect on 1 January 2020, and that the engagement process it 
foreshadowed would take approximately 12 weeks. The AEDLC supported this 
proposed approach (notwithstanding that it had previously sent corresponding to 
the Commission urging the early publication of our decision in this matter), as 
did the HSU. It was strongly opposed by ABI, NDS, Greenacres Disability 
Services (Greenacres), The Endeavour Foundation (Endeavour) and Our Voice, 
which urged us to proceed to issue our decision as soon as practicable. In 
expressing their opposition to any further delay in the proceedings, NDS and 
Greenacres both contended that the new NDIS pricing structure would reduce 
rather than increase their funding. 


51  Immediately after the completion of the hearing on 23 October 2019, we 
issued directions inviting interested parties to file written submissions in 
response to the DSS’s submission of 22 October 2019, with the DSS then 
having the opportunity to file a reply submission if it wished to. Submissions 
were filed by ABI, NDS, Greenacres, The Flagstaff Group Ltd (Flagstaff), 
Practical Workplace Relations and the AEDLC. All parties except the AEDLC 
opposed any further deferral of the publication of the Commission’s decision, 
and NDS, Greenacres and Flagstaff in particular filed detailed submissions 
explaining that the new NDIS pricing structure would cause significant 
reductions rather than increases to their funding revenue. The AEDLC 
submitted that, notwithstanding its concern about the time the proceedings had 
taken, the late timing of the DSS’s intervention and its reservation as to various 
aspects of the DSS’s submissions, it supported the DSS’s proposal that there 
should be a 12 week consultation period, to be followed by a report back before 
the Commission 15 January 2020. 


52  The DSS filed a submission in reply on 13 November 2019 which affirmed 
the need for further consultation with ADEs concerning the new NDIS funding 
model, but stated: 


The Department has not suggested, and does not suggest, that the Commission’s 
decision with respect to the terms of the SES Award should be delayed pending 
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this consultation process. While the further information about the pricing 
framework expected to be published by the NDIA and the outcomes of the 
Department’s consultation with ADEs could be relevant to the Commission’s 
considerations on the terms of the SES Award, the question of whether it is 
appropriate to defer any decision pending these processes is ultimately a matter 
for the Commission. 


 
53  The above submission is difficult to reconcile with the submission made by 


the DSS at the hearing on 23 October 2019. Notwithstanding this, the current 
position is that the DSS does not seek any deferral of the publication of our 
decision. It is also clear that the Department’s proposition that the new NDIS 
funding model would enhance the revenues of ADEs and thereby potentially 
allow the introduction of the SWS as the sole wage assessment tool is strongly 
contested by ADEs. It might be noted at this point that it appears to be implicit 
in the DSS’s position that current funding levels might not be sufficient to 
sustain the industry-wide implementation of the SWS. 


54  That being the position, the DSS’s last-minute intervention has not caused us 
to delay further issuing our decision. 


 
The parties’ positions 


 
AED Legal Centre 


55  The AEDLC submitted that its proposed variation to cl 14 of the SES Award 
should be made because: 


• clauses 14.4(a) and (b) do not satisfy the modern awards objective or 
the minimum wage objective, and are contrary to s 153(1) of the 
FW Act because they are discriminatory; 


• clause 14.4(a) confers an unfettered right on the employer to choose 
from 29 methods of valuing the work of a disabled employee, with the 
result that valuations are likely to differ from one employee to another 
for the same class of work, regardless of the effects of their disabilities; 


• as an example of this, a comparison of the Greenacres tool and the 
Skillsmaster tool showed that they resulted in different wages outcomes 
for persons performing similar work; 


• it would be permissible under cl 14.4 for an employer to select a 
different tool for different employees within the same enterprise, 
resulting in inconsistent wage outcomes within a single workplace; 


• clauses 14.4(a) and (b) result in multiple work valuations for disabled 
employees, while for non-disabled employees there is one constant 
standard; 


• clause 14.4(a) singles out employees with a disability for an inferior 
wage for performance of the same class of work as other employees to 
whom cl 14.2 applies. 


• unlike non-disabled workers, employees with a disability cannot 
ascertain what rate of pay they are entitled to as the SES Award only 
specifies a percentage of the relevant grade; 


• some tools such as the Greenacres tool contain their own 
sub-classification system that re-classifies the SES Award classifications 
and arbitrarily allocates a percentage of the SES Award rate to each 
sub-classification; 
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• clauses 14.4(a) and (b) do not establish a guaranteed safety net of 
minimum wages as they offer 29 methods of determining a wage by 
means of 29 self-contained processes; and 


• the fact that 29 ways of valuing the same work exists results in 
unnecessary complexity and technicality which is inconsistent with 
s 134(1)(g) of the FW Act. 


56  The AEDLC submitted that the SWS is an appropriate wage-setting 
methodology because it is adapted for the determination of minimum wages for 
employees with a disability covered by the SES Award, achieves the objects of 
the FW Act, is a simple, transparent and non-discriminatory method for setting 
a rate of pay for disabled workers, is independently conducted by accredited 
workplace assessors, and is capable of being disputed under the SES Award. 
The AEDLC proposal would ensure that the SES Award contains terms that set 
fair and relevant minimum wages for disabled employees, having specific 
regard to the matters stated in ss 134(1)(a), (c), (d) and (g), and was also 
consistent with the minimum wages objective, in that it would establish the 
means by which fair minimum wages are set having regard to ss 284(1)(b), (c) 
and (e). 


57  It was also pointed out by the AEDLC that the following wage assessment 
tools in cl 14.4(b) of the SES Award are no longer in use and are redundant: 


• Hunter Contracts Wage Assessment Tool; 
• Phoenix Wage Assessment Tool; 
• PHT Wage Assessment Tool; 
• RVIB Wage Assessment Tool; 
• Cumberland Industries Wage Assessment Tool; 
• Wangarang Industries Wage Assessment Tool; and 
• Ability Options Wage Assessment Tool. 


58  In relation to the existing wage assessment tools generally, the AEDLC 
submitted that there appeared to have been no re-consideration as to whether 
they constituted an appropriate wage-setting mechanism in the award 
modernisation process which led to the making of the SES Award. 


59  In response to provisional views expressed in the April 2018 Statement, the 
AEDLC submitted that: 


• the factual premise in para 15(1) that ADE employers are the only 
employers of disabled workers who adjust daily job tasks to suit the 
abilities of these workers was incorrect, since this was also done in 
open employment; 


• it supported the conclusion in para 15(2) that the determination of 
wages by the multiplicity of wage assessment tools in cl 14.4 fails to 
meet the modern awards objective, and it also supported the conclusion 
in para 15(7) that there should be single method for the determination 
of wages; 


• it did not support the re-classification of grades and the proposed hybrid 
model of the tool, which was based on acceptance of a false 
simple/complex dichotomy with respect to the range of work performed 
by ADE employees; 


• the FW Act does not require that minimum rates of pay should be fixed 
by reference to a notionally fully competent employee who performs a 
notional single job composed of unspecified tasks; 
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• in awards such as the Fast Food Industry Award 2010, the Gardening 
and Landscaping Services Award 2010, the Nursery Award 2010 and 
the Dry Cleaning and Laundry Award 2010, the employer has 
discretion to determine or direct employees to perform other duties 
within the limits of their competence, skill and training, yet their rate of 
pay is fixed by their classification level and not the aggregation or 
disaggregation of the tasks the employee is directed/required to 
perform; 


• provided that the work performed by an individual is work within a 
category of work of a particular nature, no change to the valuation of 
that work is implied from differences in the way in which work of that 
kind is performed from one employee to another or as between 
employers; 


• no part of the work value concept calls for an assessment of the job size 
of an individual employee’s assigned work within a single 
classification; 


• job size is only relevant in considering whether a new classification is 
justified within the classification structure or whether a worker can 
progress from one classification to another; 


• job size is a unique way of viewing competency in the award system, as 
competency has generally been conceived in terms of skill level, and 
this concept would have discriminatory effects contrary to s 153(1); 


• the proposed wage assessment tool does not promote the lifting of the 
minimum wage floor for ADE employees, but would rather diminish it; 


• the SWS already discounts the full award wage and the proposed wage 
tool would entitle ADE employers to further discount wages by 
reference to competency and output criteria; 


• adverse findings concerning the SWS would undermine the SWS more 
broadly including in relation to its use in open employment; 


• there was no consensus in favour of the proposed wage assessment 
tool, and no conferral process had taken place concerning replacement 
of the SWS; 


• there was no indication that the Commonwealth had shifted its support 
away from the SWS to the proposed wage tool; 


• the proposed wage assessment tool threatens minimum wage 
uncertainty for supported employees for an extended period, as the Full 
Bench has no way of knowing how major elements of the approach (i.e. 
assessment of job size and individuals) will be delivered, by whom, 
how they will be paid for, how long it will take to determine or whether 
they can work appropriately and fairly in the multiplicity of work 
environments of employers; 


• the job size element of the tool is conceived of a set of pre-determined, 
fixed and apparently arbitrary proportions of the full award wage, 
expressed as a range, and would serve as a proxy for the value of an 
individual’s work with the effect of reducing the quantum of minimum 
wages that would otherwise be payable for labour output; 


• an employee would need to demonstrate greater work capacity in order 
to qualify for a higher wage based on the job size element of the 
proposed tool; 
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• the proposed tool may be indirectly discriminatory in a similar manner 
to what was found in Nojin with the BSWAT, in that a disabled 
employee with work impairments will be unable to comply with a 
condition that implicitly views what he cannot do as a basis for 
discounting his or her wages from the full minimum wage; 


• this indirect discrimination arises from the fact that the job size element 
of the tool forges a direct link between the disability and the quantum 
of the minimum wage; and 


• the proposed wage tool is not reasonable in that it views the 
adjustments that ADE employers make (and are obliged to make by 
law) for individual employees through a value lens and impose a wage 
penalty for them. 


Health Services Union 


60  The HSU supported the variations proposed and submissions of the AEDLC 
and opposed ABI’s proposed new work value classification structure. Its 
position was that the SWS should be the only wage assessment tool permitted to 
be used under the SES Award. In response to the April 2018 Statement, the HSU 
submitted that the provisional view concerning the SWS was not supported by 
the evidence and might have implications for the use of the SWS outside the 
context of ADE employment. In relation to the proposal contained in 
the April 2018 Statement for a redesigned classification structure and a new 
hybrid model of wage assessment, the HSU submitted that it was problematic in 
that it involved a double discounting of wages for supported employees which 
would lead to very low and exploitative wages and therefore could not meet the 
objectives of a fair and non-discriminatory wage assessment. 
People with Disability Australia 


61  People with Disability Australia (PWDA) is a non-government organisation, 
the membership of which is comprised of people with disability and other 
organisations primarily constituted by people with disability. PWDA supported 
the position of the AEDLC that all wage assessment tools other than the SWS 
should be removed from the SES Award. It submitted that the SWS was an 
appropriate wage assessment tool for ADEs as it was a simple, transparent and 
non-discriminatory method of setting a rate of pay for workers with disability 
and was consistent with wage fixation in modern awards. PWDA did not 
support a competency-based wage assessment process. PWDA also agreed with 
the HSU and the UWU submissions and opposed all other submissions. 
Australian Council of Trade Unions 


62  The ACTU supported the position of the AEDLC, the UWU and the HSU. It 
submitted that the use of competency-based wage assessment tools, which 
involved assessments that scored employees on general skills and competencies 
not related to their work leading to a lower wages assessment than one based 
only on a productivity/output assessment, were discriminatory in the sense 
determined in Nojin. For that reason, all wage assessment tools other than the 
SWS should be removed from cl 14.4(b) of the SES Award, as they required 
competency-based assessments that may unlawfully discriminate against 
employees with a disability. The SWS is the only tool that is entirely task-based, 
independently developed and externally assessed. 


63 In response to the April 2018 Statement, the ACTU submitted that the 
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Commission should retain the SWS as the only appropriate wage assessment 
tool in the SES Award, and that the SWS was more capable of meeting the 
Commission’s stated objectives than the Commission’s proposed hybrid tool. It 
contended that the proposed tool would not meet the Commission’s stated 
objective for a wage assessment tool to be objective and fair, and that the idea 
of “sizing” a job would result in inconsistent and discriminatory behaviour 
towards workers with an intellectual disability, as well as leading to lower 
wages through double discounting. If there was to be any reduction and 
variance in pay, it should be less than the existing differential between pay rates 
for classifications in the SES Award, which would be a maximum reduction of 
less than 3.8%. 


 
64  The ACTU contended that under the SWS, a worker’s wages are reduced in 


accordance with their productivity so that the employer receives the same 
output per dollar from any worker whose output is affected by their disability. 
The ACTU did not agree that the same could be said of the job “sizing” 
concept, according to which the rate of pay and number of tasks are irrelevant 
to output. It also contended that the criticisms of the SWS were unfounded and 
based on incorrect provisional findings of fact. Trials of the SWS suggested that 
the transitioning of disabled employees to SWS would result in modest wage 
rises and the fact that many ADEs are currently using the SWS and are able to 
function effectively suggested that arguments that the SWS is financially 
unsustainable should be treated sceptically in the absence of any financial 
evidence. The ACTU said that the SWS embodied an objective approach based 
on an assessment of a worker’s output without consideration of any general 
competency factors. By contrast, the ACTU contended, the Commission’s 
proposed tool would appear to introduce an unnecessary competency 
component and would result in workers’ wages being further discounted below 
their productivity. Rather than implementing job “sizing”, the Commission 
should outline the three lowest existing award classifications in greater detail to 
ensure that an assessor could not take a subjective interpretative approach. 


 
65  The ACTU submitted that, were the Commission to make any significant 


changes, natural justice would demand that a concrete proposal was put to the 
parties and the parties be given the opportunity to adduce evidence and make 
submissions in respect of it before any determination is made, and the 
Commission ought instead consider whether a broader inquiry into the role of 
the SWS in the award system was justified. In the absence of such an inquiry, a 
finding that the SWS does not take proper account of work value considerations 
to assess award wage rates could not be made. The SWS was the only tool that 
preserved the classification and work value relativities in the SES Award and 
applies a pro rata rate of pay to an employee based on the employee’s 
productivity/output. 


 
United Workers’ Union 


 
66  In support of its claim for higher superannuation contributions for employees 


earning less than $450 per month, the UWU referred to the following data 
concerning the sector: 


• ADEs provide supported employment opportunities for a workforce of 
around 20,000 employees; 
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• the average hourly rate for workers with disabilities in supported 
employment was $3.65 in 2012 and the average hours worked per week 
were 24; and 


• 2016-2017 financial year data from the DSS demonstrated that the 
average hourly rate for supported employees was $5.60 with the DSS 
funding the support costs of 13,832 workers and, in locations where the 
NDIS was operating, a further 5,539 supported employment workers 
were funded by the NDIS. 


67  The UWU submitted that the current superannuation entitlement in cl 19.5 
has not been indexed or varied since at least 1993 resulting in the obsolescence 
of the benefit. Rising costs, fees and default insurance premiums had absorbed 
superannuation contributions, with the result that employees to whom cl 19.5 
applied would not accumulate any appreciable retirement benefit. The NDIS 
will not apply to people aged 65 and over, and its interaction with workers with 
a disability covered by cl 19.5 is unclear. Accordingly it was appropriate, the 
UWU submitted, for relevant employees to be provided with greater security in 
retirement by increasing the percentage under cl 19.5 to 9.5 per cent, as well as 
to index this figure to ensure there is an increase in retirement savings for 
supported employees and to maintain parity with the current mandated 
percentage. 


68  The UWU also said that it had been working with AustralianSuper 
concerning the development of a new insurance product with a no-insurance 
option that would be able to be used under cl 19.5 and would significantly 
increase the superannuation balance of persons covered by the clause if it were 
used as the default superannuation fund. The UWU foreshadowed that its draft 
determination may need to be amended in order for the AustralianSuper product 
to be named in cl 19.5. 


69  Lastly, the UWU submitted that transitional arrangements could be made in 
relation to the implementation of the proposed variation, but that considerations 
regarding employers’ capacity to pay should be assessed in the context that this 
particular labour cost has remained unchanged for 20 years, while the general 
obligation of employers to make a much larger pro-rata contribution to 
employees earning above $450.00 per month has increased significantly since 
1993. 


70  In relation to the other issues in the proceedings, the UWU supported the 
position of the HSU and the AEDLC. 
Australian Business Industrial and NSW Business Chamber 


71  ABI submitted that all the existing wage assessment tools listed in cl 14.4(b) 
of the SES Award, including the SWS, were predicated on supported employees 
receiving less than the award rate. In that context, there were significant 
problems associated with a wage assessment system such as the SWS that is 
determined solely by reference to productivity and output rather than one which 
takes into account the competency and skills of supported employees. ABI 
contended that its proposed work value classification structure would address 
the disconnect between work and wages under the SWS by properly taking into 
account the nature of the work, the level of skill or responsibility involved and 
the conditions under which the work is done. Its work value classification 
structure would, it submitted, help ensure that ADEs, which play a critical role 
in the lives of supported employees, their families and carers, and the broader 
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community, remain sustainable and can continue to employ significant numbers 
of disabled persons. ADEs were specifically set up to engineer roles that 
supported employees can perform based on their capacity, thereby providing 
such employees the means to secure and maintain employment which is not 
realistic in open employment. 


72  ABI rejected the proposition, advanced by the AEDLC and the HSU, that its 
proposed work value classification structure offended the principles espoused in 
Nojin and contravened s 153(1) of the FW Act on the basis that it involved an 
assessment of the skills and competencies relevant to the performance of work. 
ABI said that these were fundamental concepts applied to the vast majority of 
the workforce and were not connected with the specific criticisms of the 
BSWAT in Nojin. To seek to ignore the presence or acquisition of skills and 
competencies in the process of wage setting only served to devalue supported 
employees and their work. 


73  The SWS, ABI submitted, did not properly take individual capacity into 
account, and was therefore manifestly unsuitable as a compulsory mechanism 
for wage assessment. The consent modifications to the SWS had not addressed 
concerns about the viability of ADEs if it became the only wage assessment 
tool. 


74  In response to the April 2018 Statement, ABI supported the provisional 
conclusion concerning the need for a new wage assessment mechanism in the 
SES Award. It submitted that incorporating job “sizing” into the classification 
structure would ensure that work value considerations were taken into account 
when determining the pro-rata wage for an employee with disability. It would 
also properly incorporate wage assessment into the SES Award itself rather than 
simply incorporate by reference external documents which may not be in the 
public domain. 


75  ABI developed a proposed design concept for the job “sizing” component of 
the classification structure which it contended was consistent with the principles 
stated in the April 2018 Statement. It indicated its preparedness to engage in a 
further conferral process to develop its concept further. 


Greenacres Disability Services 
 


76  Greenacres operates ADEs in Wollongong. It developed and uses the 
Greenacres Association Competency Based Wages System (Greenacres tool) to 
determine wage rates for its supported employees. It was opposed to the SWS 
becoming the sole wage assessment tool as proposed by the AEDLC, and 
submitted that the SWS would substantially increase wage outcomes for persons 
who have limited skills and reduces wage outcomes for higher-skilled supported 
employees carrying out more complex work. The SWS, it submitted, assessed 
wages by reference to productive output without taking skills into account. If it 
was the only wage assessment tool available, it would lead to significant job 
losses, if not closure of ADEs, resulting in adverse economic and social effects 
for employees with disability. Greenacres contended that the SWS was 
originally developed for open employment and was not appropriate for 
supported employment. 


77  Greenacres submitted that the skills and capability of supported employees 
should be a major construct of any wage determination method for supported 
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employees, and it supported the work value classification structure proposed by 
ABI. It also supported the “Rights at Work for Supported Employees” clause 
proposed by Our Voice. 


78  In response to the April 2018 Statement, Greenacres expressed general 
support for the provisional conclusions expressed in the statement. In particular, 
Greenacres agreed that it was open to the Commission to find that the SWS is 
not an appropriate wage assessment mechanism on the basis of meaningful 
evidence, submissions and inspections. It supported the establishment of one 
national system of wage assessment with Commonwealth resourcing and 
implementation, and considered that ABI’s proposed classification structure was 
the simplest and most appropriate approach. Greenacres also supported a “job 
size” approach followed by a productive output assessment. 


79  Greenacres submitted that in respect of job “sizing”, the Full Bench should 
set clear parameters in the decision and subsequently facilitate conferences to 
finalise any adjustments to the wage assessment proposal, and that there should 
be a staged process of implementation over 24-36 months. It proposed a 
consistent approach on job sizing through a new assessment system to create 
simplified job statements for different types of work, with no more than 100 job 
statements across Grades 2 and 3 of the SES Award, with the flexibility for 
independent assessors and ADEs to create or amend the job statements. Such a 
job statement should have no more than 20 tasks, with each task given 
a weighting of 5% in the job size assessment process, with the job sizing result 
to be staged in 10% increments. Greenacres also proposed that the productivity 
output assessment be simplified to an average of three selected tasks, rather than 
the current method of using the three tasks that the supported employee spends 
most of their time on. Greenacres submitted that an SWS assessor should 
choose two tasks from the job statement. Greenacres supplied a detailed 
proposal for a new wage assessment system which it contended was consistent 
with the provisional conclusion stated in the April 2018 Statement. 
National Disability Services 


80  NDS is a peak industry body for non-government disability services and has 
a membership of 1100 such organisations which includes ADEs. Its position is 
that wage assessment tools that only measure an employee’s disability relative 
to production output (such as the SWS) do not take into account the 
complexities of supported employment settings or the commercial and 
economic considerations associated with running a disability enterprise, 
and may result in unfair outcomes when an employee’s productive output rate 
might be reduced due to the performance of a more complex task. It supported 
ABI’s proposed work value classification structure, which it submitted would be 
a suitable mechanism as it would provide for the assessment of clearly 
observable, measurable and relevant elements of a supported employee’s 
work-related skills. The NDS submitted that the possession of skills remains the 
most important factor in determining an employee’s suitability for a job and 
underpins the Australian Core Skills Framework which, it noted, included a 
separate classification mechanism for employees who suffer intrinsic or core 
skills deficit due to intellectual disabilities. 


81  In relation to the AEDLC’s argument that non-SWS wage assessment tools in 
cl 14.4 of the SES Award are not protected by s 153(3)(b) of the FW Act, and 
were therefore discriminatory and needed to be removed, NDS contended that 
this was incorrect because: 
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• the words of s 153(3) do not require that all employees with a disability 
be paid the same minimum wage; 


• s 153(3)(b) contemplates the payment of a minimum rate of pay for a 
“class of employees with a disability”, which is compatible with a wage 
assessment methodology which classifies employees into classes, 
having regard to a number of factors; and 


• AEDLC’s reliance on the word “merely” in s 153 is ill-conceived as it 
is simply intended to mean that a term in a modern award which 
contains a provision to this effect will not be a discriminatory term 
merely by virtue of the inclusion of that particular provision. 


82  NDS further submitted that Nojin is not authority for the proposition that any 
and all wage assessment tools that have regard to competence and/or skills 
offend the Disability Discrimination Act. Rather, Nojin only stood for the 
proposition that the incorrect application of a flawed methodology by 
the disability enterprises for the two employees in question, coupled with a lack 
of a defence available to or relied upon by these organisations resulted in a 
finding that these individuals had their pro rata wages determined on an 
incorrect basis. 


83 NDS opposed the UWU’s claim for increased superannuation benefits. 
84  In response to the April 2018 Statement, NDS agreed that there should be a 


single wage assessment methodology for supported employment, conditional to 
the new assessment mechanism being fully tested as part of a trial program and 
being subject to a phase-in process (which it submitted should take 3 years). It 
also supported the concept of “job-sizing” which recognised job related skills, 
the complexity of work performed and the degree of supervision necessary to 
perform these tasks. NDS proposed that the output assessment referred to in the 
April 2018 Statement should take into account the time during which an 
employee engages directly with work activities compared to non-productive 
time, internal employer data, benchmarking of output and the resolution of 
inconsistencies identified in the SWS demonstration project. NDS proposed a 
design concept for the new wage assessment mechanism as well as definitions 
arising from this design. 


85  NDS also agreed with the involvement of the Commonwealth in the process, 
and submitted that the Commonwealth should advise the Commission on the 
time it will take for the wage assessment mechanism to be implemented across 
the supported employment sector and should look into the impact of any wage 
increases arising from the new methodology. It further contended that the 
Commonwealth should address issues of ADEs facing an economic incapacity 
to pay during and after the change, by developing policy responses, and should 
look into the ongoing provision of supported employment under the NDIS 
which is enabled through pricing and funding. 


86  NDS proposed that the Full Bench confirm its provisional views and also 
direct the parties to engage in a further and final series of conferences and/or 
submissions, which would provide the parties with an opportunity to confer on 
the details of the job sizing system, the output assessment and the proposals for 
its implementation. 


Flagstaff Group Ltd 
87  Flagstaff operates a number of ADEs. They are operated as stand-alone 


business units, focusing on providing employment opportunities and skill 
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development for people with disabilities. Flagstaff filed a submission in 
response to the April 2018 Statement. It expressed general support for the 
provisional conclusions, but submitted that the proposal for a modified 
SWS-type assessment to determine the output of the supported employee in 
discharging that job compared to the output of a person without that employee’s 
disability performing the same job would likely be problematic in some 
circumstances, such as where a specific task is created for the purpose of 
meeting that person’s ability. In that circumstance, basing productivity 
measurement on a person without disability may result in immediate 
disadvantage to the person being assessed. Flagstaff proposed that productivity 
be measured using an alternative formula rather than the traditional formulas of 
“number of items compared to …” or “as fast as compared to …”. 


88  With respect to the classification structure contained in the SES Award, 
Flagstaff submitted that descriptors for Grades 1, 2 and 3 are deficient insofar as 
they do not adequately identify the skills or level of supervision required in the 
role. Accordingly, the current wording should be significantly re-drafted, and a 
six stage sub-classification structure be embedded within those grades that 
identifies the job sizing formula. Each sub-classification would attract a 
corresponding percentage of the relevant grade’s full award rate to identify 
a base hourly rate (a=12.5%, b=20%, c=25% and so on). Flagstaff submitted 
that this approach would negate the need for the development of multiple 
individual job descriptions and would provide a consistent method for job 
sizing, a fair base rate of pay and a practical system by which a person with a 
disability could be employed on full award wages where they met the 
expectations of their Grade in their entirety. 


Activ Foundation Inc 


89  Activ Foundation Inc (Activ) is the largest disability organisation in Western 
Australia and provides supported employment to over 1,000 persons at nine 
ADE sites. In response to the April 2018 Statement, Activ expressed support for 
a new wage assessment tool that would be a hybrid model. Activ currently uses 
the Greenacres Tool which it considers best represents the needs and skills of 
people with disability. Activ submitted that any new wage assessment tool 
should have a period of implementation of at least 24 months to understand, 
assess and plan for the implementation of the tool, and that the DSS should 
make available training resources and workshops prior to the 24-month 
implementation period. This was necessary in circumstances where the sector 
was experiencing financial difficulties associated with the introduction of the 
NDIS. 


90  Activ supported the hybrid approach and submitted that any future wage 
scheme should take into account: 


• the range of tasks performed by the supported employee, relative to the 
full range of tasks expected of an employee with no disability and 
the degree of support necessary to allow the employee to perform those 
tasks; 


• the productivity of the employee in the job, with regard to periods of 
non-productivity; and 


• mainstream practices in assessing competency levels. 
91  Activ submitted that the following features are important for a new wage 


assessment tool: 
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• mandatory minimum hourly pro-rata wage rate; 
• robust, reliable and valid productivity assessment; 
• assessment applicable to any industry or job type that maps 


competencies to training needs and is transparent and easily understood 
by employees; 


• an appeal mechanism; and 
• a maximum review period between assessments. 


Bedford Phoenix Inc 
92  Bedford Phoenix Inc consented to the removal of the Bedford Tool from the 


list of approved wage assessment tools in cl 14.4(b) of the SES Award. 
Blueline Laundry 


93  Blueline Laundry (Blueline) is an ADE operating a commercial laundry in 
Tasmania with 81 supported employees and approximately 160 other 
employees. It stated that because supported employees’ income is supplemented 
by receiving a means-tested disability support pension from Centrelink, as well 
as other support, some employees only wanted to work restricted hours because 
increased wages would result in a minimal increase in income. Blueline 
opposed the SWS being the only wage assessment tool available to employers 
under the SES Award. 


94  Blueline submitted that its current wage assessment tool, the Blueline 
Laundry Inc Wage Assessment Tool, is consistent with the modern awards 
objective and allows the assessment of a supported employee’s productivity 
levels as a percentage of that achieved by an employee in a commercial laundry 
applying themselves to a variety of laundry tasks and at a standard performance 
rate which qualified workers would naturally achieve over the working day. It 
submitted that a determination to exclusively use the SWS would be detrimental 
to Blueline’s operations and its capacity to maintain the level of supported 
employees in employment, and it provided a report from Synergy Group 
Australia Pty Ltd estimating that the use of SWS would result in increased 
wages of $390,956. Blueline submitted it would have to seriously consider 
reducing its employment of supported employees in that circumstance. 
Civic Disability Services 


95  Civic Disability Services (Civic) provides a range of services to disabled 
persons, including supported employment. Civic opposed the variation proposed 
by the AEDLC and submitted that the Commission could not be satisfied that 
the current SES Award is inconsistent with the modern awards objective or the 
minimum wages objective. In response to the April 2018 Statement, Civic 
submitted that it supported the provisional conclusions that the SWS does not 
represent an appropriate method for determining the wage rates for supported 
employees in ADEs, and that a new wage assessment tool should be developed. 
It further supported a hybrid model involving both a job “sizing” assessment (or 
work value assessment) and an output determination comparing the output of a 
person without the employee’s disability performing the same job, taking into 
account non-productive periods and providing for objective benchmarking. 
Civic submitted that such a tool would meet the relevant objectives of fairness, 
objectivity, independence and sustainability. In relation to the implementation of 
the new wage assessment tool, Civic submitted that the Full Bench should make 
a decision which confirms its provisional conclusions, sets out a proposal for a 


154







 
 


42 FAIR WORK COMMISSION [(2019) 
 


new wage assessment tool, and then provides an opportunity for parties to 
comment and confer on it. Civic also submitted that the Commonwealth should 
oversee and support any potential trial period. 


Dare Disability Support 
 


96  Dare Disability Support provides services to disabled persons and operates an 
ADE in the Blue Mountains in New South Wales. It opposed any attempt to 
remove its current wage assessment tool, the Blue Mountains Employment 
Services Wage Assessment Tool (BMESWAT), from cl 14.4(b) of the SES 
Award. It submitted that this tool was focused on the individual and sought to 
identify skills, develop the individual and enable progression and improvement 
in both skills and remuneration. It submitted that the BMESWAT was 
skills-based, in keeping with mainstream awards, and is not based on a point 
assessment using a stopwatch as required by the SWS. 


Disability Services Australia 


97  Disability Services Australia (DSA) operates ADEs in New South Wales. It 
supported the provisional views expressed in the April 2018 Statement, in 
particular the conclusions concerning job “sizing” and the modification of jobs 
undertaken by supported employees as compared to the jobs undertaken in 
mainstream employment. DSA provided a proposed outline of a potential job 
sizing method, together with a subsequent method of output measurement, 
which it contended was consistent with the principles outlined in the April 2018 
Statement. The proposed method focuses on the work being performed, rather 
than the personal attributes of the employee. It utilises industry job descriptors 
so that a direct comparison can be drawn between the performance of the 
supported employee and a “full level” employee, enabling the supported 
employee to work towards acquiring the skills required for mainstream 
employment or obtaining a higher wage level. 


98  DSA submitted that there are three aspects which characterise the difference 
between the performance of a supported employee and a “full level” employee. 
The first is the proportion or percentage of the range/scope of tasks performed 
by the supported employee and the “full level” employee. The second is the 
proportion or percentage of the specific tasks performed within the range of 
tasks performed in their respective roles. This includes consideration of the 
complexity of the tasks performed within that range. The third aspect is 
the output or volume of work produced by the two types of employees. 


Elouera Association 


99  The Elouera Association, which provides supported employment in regional 
New South Wales, opposed the removal of the Elouera Association Wage 
Assessment Tool from the SES Award. It submitted that this tool had been 
accepted by the AIRC as appropriate, and it used skills and competency as well 
as productivity to assess wage rates. It opposed being required to use the SWS, 
which it said operated as a barrier to skills growth because it produced higher 
wages outcomes for menial and simple repetitive tasks than for more skilled and 
complex duties which might be performed at a slower rate. The Association 
submitted that the SWS would only operate correctly if it assessed the whole of 
a job and not just the part that the individual can achieve. 
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Focus Link Consulting 
 


100  Focus Link Consulting is a consultancy business operated by a self-employed 
person who was formerly a supported employee. The business undertakes 
quality assurance audits against various standards including the National 
Standards for Disability Services in ADEs and disability employment services. 
It was submitted that the Commission should put aside the viability of ADEs 
when making a final decision, which should be addressed as a separate issue 
outside the proceedings, and should instead “consider [the] basic human rights 
of people with disabilities to access a fair and consistent wage mechanism 
regardless of which ADE in which they work”. 


Illawarra Forum 
 


101  The Illawarra Forum is a group of 16 not-for-profit disability providers 
working together collegially and collaboratively to deliver better outcomes for 
people with disability in the Illawarra local community. It includes longstanding 
ADEs such as Greenacres, Flagstaff and The Disability Trust. The Illawarra 
Forum submitted that the Commission should ensure ADEs continue as a viable 
employment option for people with permanent and significant disability and that 
this would be determined by the way in which the Commission determined 
wages for persons with disability working in ADEs. 


Koomarri 
 


102  Koomarri has been providing disability services and employing people with 
intellectual disabilities for over 60 years in the Australian Capital Territory and 
Southern New South Wales regions. Koomarri’s ADE employs 101 supported 
employees. The types of job tasks vary from basic single-range tasks to 
complex multi-range tasks. Koomarri sought the retention in the SES Award of 
wage assessment tools with a competency/skills-based element, including its 
own Koomarri Competency Based Wages System Tool which was established in 
2001. Koomarri opposed the notion that the SWS should be the sole mandated 
option for wage assessment available to ADEs, and submitted that: 


• the Commission should ensure that wages are assessed in a fair and 
equitable manner and that supported employees performing more 
complex tasks are not paid less; 


• employment in a non-ADE or commercial environment includes the 
assessment of capacity to work based on skills and competence, which 
should not be different for supported employees; 


• Koomarri aims to provide meaningful employment to individuals with 
disabilities, and to teach new and enhanced skills so that supported 
employees can achieve better outcomes; 


• if the SWS became the only option to assess wages, higher wage 
outcomes could result in the cessation of the operation of the ADE and 
resulting job loss for disability support workers and supported 
employees; and 


• the ADE currently operates in a financial model with a low-cost margin 
due to the NDIS price set market. 


103  Koomarri also supported the inclusion of ABI’s proposed work value 
classification structure in the SES Award. 
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Kurri Kurri Community Services 
104  Kurri Kurri Community Services (KKCS) operates an ADE which provides 


employment to local people with disability and employs 116 staff. It uses its 
own tool listed in the SES Award, the Kurri Contracting Service Wage 
Assessment Tool (KCSWAT), which was approved by the NSW Industrial 
Relations Commission in 2004. KKCS submitted that KCSWAT is designed to 
remunerate employees in a fair and equitable manner and to reward employees 
with disability who have medium to high support needs, and does not 
discriminate between supported and non-supported employees because the skills 
matrix and productivity measures it relies upon are related to the work 
performed by the employee. KKCS submits that no employees or any 
representative of an employee has challenged the validity of the KCSWAT or 
questioned its appropriateness for the work undertaken by KKCS employees. 
KKCS submitted that the SWS is an appropriate wage assessment tool for 
employees who have lower support needs but would not be appropriate for the 
majority of KKCS supported employees, who have medium to high support 
needs. 
Mai-Wel Group 


105  The Mai-Wel Group (Mai-Wel) provides services to disabled persons in the 
Hunter region of New South Wales. It opposed the removal of the Mai-Wel 
Group Wage Assessment Tool from cl 14.4(b) of the SES Award. 
Mai-Wel submitted that the SWS is not a suitable tool for all ADEs because it 
does not work in team based production line work, lacked the flexibility in its 
assessment methodology to adequately adjust to the complexity of this type of 
work, and the rigidity of its assessment methodology relied on the same work to 
be completed to establish a standard. Mai-Wel submitted that if the SWS 
became the sole wage assessment tool it would have adverse effects for 
supported employees, their families and ADEs. The Mai-Wel Tool considered 
skills and tasks in completing wage assessments, in that skills and productivity 
were benchmarked according to the job a person without a disability would be 
required to do according to the SES Award classifications. The narrow focus of 
the SWS failed to recognise the broad range of skills and tasks that supported 
employees undertake. It submitted that the tasks at Mai-Wel are broad-ranging 
and that the Mai-Wel Tool provides an accurate assessment as it includes all 
tasks an employee undertakes. In contrast, the SWS assessment does not 
encompass the same broad range of tasks. 
New Horizons 


106  New Horizons operates two ADEs and provides supported employment 
services covered by the SES Award. It opposed any variation to the SES Award 
which would remove the New Horizons Wage Assessment Tool and make the 
SWS the only wage assessment tool under cl 14.4(b) of the SES Award. New 
Horizons submitted that its tool was designed to provide an equitable method of 
reward for employees with disabilities who have medium to high support needs. 
Because New Horizons operated on limited budgets, any decision to make the 
SWS the only wage assessment tool would likely force its ADEs to close. Its 
estimate was that that the use of the SWS would increase supported employee 
wages by 63%, and the consequent closure of its ADEs would put 100 
supported employees out of work and increase the social isolation of people 
with disability. It submitted that this outcome would cost the federal 
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government more through the National Disability Insurance Agency (the NDIA) 
than for those supported employees who would otherwise be attending the ADE. 
It submitted that, on average, its existing 100 supported employees cost the 
NDIA $11.01 per hour for work in the ADE. If those employees did not attend 
the ADE, they would need to be supervised through the NDIS via Community 
Supports charged at $44.72 per hour. This would equate to a yearly saving of 
$20,765 per year per NDIS participant, based on an average of two days a week 
for 7 hours per day for 44 weeks a year. This had the potential to increase the 
costs to NDIA by $2,076,536 per year (based on 100 supported employees if 
the ADEs ceased to exist). 
Yumaro 


107  Yumaro, which operates a number of ADEs in southern coastal New South 
Wales, opposed the removal of the Yumaro Wage Assessment Tool from 
cl 14.4(b) of the SES Award and any requirement that the SWS be the only 
wage assessment tool. Yumaro submitted that its tool determined wage levels 
based on what employees can do from a wide range of tasks ranked at 
increasing levels of complexity, and encouraged training and skills development 
leading to higher wage outcomes. Yumaro said that as its wage assessment 
process was annual, it provided a fairer outcome than an SWS assess- 
ment mandated every three years. It submitted that the Yumaro tool’s 
competency-based assessment was in line with that used in the method of 
classification assessment used in almost every other award in Australia. 


108  Yumaro submitted that the SWS led to unfair wages outcomes, and illustrated 
this by the following example from its ADE: 


• Some employees make cleaning cloths by overlocking the edges of cut 
recycled towels — this involves simple straight-line sewing with a 
large margin for error. 


• Other employees with higher skills are involved in the more technically 
intensive work of setting up and embroidering garments. 


• If the SWS was used to assess the employees involved in these two 
areas of work, a gross distortion of wages could occur. 


• The employees only able to sew the simple overlocked cleaning cloths 
would be found to have almost 80-100% productivity because this task 
is very simple and cannot be performed much faster even if one’s skills 
increase. 


• The employees who are able to work in the embroidery section, which 
is far more complex in nature, would be found to have very low 
productivity (10-50%). 


• In this above example the employees doing the more complex task 
would achieve lower wage outcomes than the employees doing the 
simple straight sewing. 


109  Yumaro submitted that its wage rates were already high compared to industry 
averages, and it was concerned that if it was forced to use the SWS, wages 
would be unfairly distorted and this would make employment ventures 
unsustainable leading to less jobs and opportunities for people with a disability. 
Australian Workers’ Union 


110  The Australian Workers’ Union (AWU) submitted that it had members and 
former members whose children worked as supported employees of ADEs. 
Through association with ADEs such as Flagstaff and Greenacres, the AWU 
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submitted that it was aware of the valuable role ADEs had throughout Australia 
and understood the challenges people with disabilities encountered in the 
working environment and the impact any change to a wage determination might 
have on the livelihood of supported employees. The AWU contended that 
supported employees are able to work in a safe, inclusive and supportive 
environment and receive the DSP, resulting in their take home pay exceeding 
the national minimum wage. Further, the AWU contended that supported 
employment gave the families of supported employees valuable respite and 
support. In reconsidering the best method for determining wage outcomes for 
supported employees in disability enterprises, the AWU submitted that a 
skills-based assessment would be the best method. It contended that 
a productive output assessment would jeopardise the jobs of supported 
employees in disability enterprises and render them unsustainable. If the 
Commission determined that people with disabilities should be paid in 
accordance with their individual productive output, employers could use this 
determination in the future to validate a move away from a skills-based wage 
determination for workers without a disability. 
Practical Workplace Relations 


111  Practical Workplace Relations (PWR) is an industrial relations consultancy. 
PWR submitted that the Skillsmaster Wage Assessment Tool should remain in 
the SES Award and disagreed with the proposition that any wage assessment 
tool with a competency and performance component was an unacceptable tool 
for that sole reason and therefore should be removed from the Award. PWR also 
submitted that the SWS was not intended to be used in supported employment, 
but was designed to apply only in open employment, where those with a 
disability being assessed would usually be higher functioning employees 
requiring limited supervision. PWR submitted that the SWS was not an 
appropriate tool to use in a work environment where the majority of the 
workforce consisted of disabled employees requiring medium-to high-level 
support and supervision, and the minority of the workforce consisted of 
able-bodied employees typically in management, supervisory, support or 
training roles. 


112  PWR submitted that the Skillsmaster system was one of a number of hybrid 
model wage assessment tools used in ADEs and was designed to remunerate 
employees with a disability in a fair and equitable manner. PWR noted that the 
Skillsmaster system was linked to the SES Award classification structure and 
was based on the acquisition and use of “task competencies” (skills) to a 
standard of performance required by an employer. Performance was linked to 
pre-determined assessment criteria contained in each “unit of competence”, 
including output or individual employee productivity. Each unit of competence 
contained a number of elements and “performance criteria” (knowledge 
required to complete each task). This enabled the employer to compare the 
employee’s skills against the documented units of competence within each job 
model, to assess the employee’s competence against the work required to be 
undertaken, and to identify skills deficiencies and training needs for the purpose 
of advancement through the classification structure. 


113  In response to the April 2018 Statement, PWR contended that the 
Skillsmaster tool was fair, equitable, reliable and non-discriminatory, and should 
remain in the SES Award. PWR submitted that the Skillsmaster tool was the 
only current wage assessment tool that referred specifically to, and incorporated, 
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the SES Award classification structure and indicative tasks into the system to 
assess if the employee was competent at the task, as well as conducting a wage 
assessment to determine the ability and productivity of the employee whilst 
undertaking the task. PWR acknowledged that the classification structure in the 
SES Award did not adequately define the work undertaken by employees and 
supported the Commission’s view that the tasks should be clearly defined to 
establish the roles and duties of each job. PWR submitted that the Skillsmaster 
tool met this criterion. 
Shellharbour City Council 


114  Shellharbour City Council supported the position of Greenacres and Flagstaff 
and requested that the Commission not make a decision that could lead to job 
losses for supported employees. 
South Coast Labour Council 


115  The South Coast Labour Council, the peak union body of the South Coast of 
New South Wales, endorsed the AWU’s submissions and shared its concerns 
about the AEDLC’s proposal for wage assessment. The Council submitted that 
supported employees in regional labour markets face additional barriers and 
that changing the wage assessment method will not assist them in finding 
employment in the open market. It said that ADEs like Greenacres and Flagstaff 
were formed to offer employment opportunities to workers excluded from the 
labour market, and that an output-based wage assessment would defeat 
the purpose of assisting supported employees excluded from the labour market. 
The Council submitted the most equitable approach was to consider 
employment remuneration and social support payments as a “social wage”. 
Wollongong City Council 


116  The Wollongong City Council expressed support for ADEs such as 
Greenacres, The Disability Trust and Flagstaff, and expressed concern about 
possible impacts on job security for employees of ADEs arising from a decision 
regarding the SES Award. It opposed moving from a skills-based wages system 
to a productivity-based wages mechanism. 
Our Voice Australia 


117  Our Voice is advocacy organisation for families of persons with disability. It 
submitted that its proposed “Rights at Work for Supported Employees” clause 
would assist in resolving any conflicts of interest with the employer, ensure that 
employees have the appropriate level of assistance to be able to make a decision 
on a workplace issue, and also assist in streamlining the decision-making 
process. The inclusion in the proposed clause of a reference to a “nominee” was 
consistent with the practices adopted by Commonwealth agencies such as 
Centrelink, the NDIS and Medicare to recognise representatives of persons who 
are without legal capacity. In the case of Medicare, this required the completion 
of a form titled “Authorisation to act on an incapacitated person’s behalf for 
Medicare purposes”. Our Voice submitted that the appointment of a nominee 
for a person lacking the capacity to make decisions about complex workplace 
relations issues would enable consistency for its members in supported 
employment, and its proposed clause would require the “nominee” to be 
advised, informed and consulted before a decision could be made. 


118 Our Voice opposed the removal of the industrially approved suite of existing 
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wage assessment tools containing a skills (competency) component and its 
compulsory replacement with the SWS. In response to the April 2018 
Statement, Our Voice generally supported the provisional views expressed 
therein as being realistic, fair and providing what seemed to be a simpler system 
for employers to deliver the ultimate goal of providing job opportunities for 
disabled family members. It submitted that the SWS tool was designed 
for competitive open employment, not supported employment, and if it were 
accepted as the only wage assessment tool, it would threaten the existence of 
supported employment opportunities throughout Australia. 


119  Our Voice acknowledged the complexity of the existing system of wage 
assessment tools and the need for the system to be reviewed. It supported the 
implementation of ABI’s proposed work value classification system. It 
submitted that the proposed new system (not necessarily the espoused model) 
held some merit for further analysis and trials, and there would be a need for 
training, education, inductions and delivery. Our Voice requested a transition 
period that was realistic and would allow for sustainable implementation 
throughout the nation’s diverse range of supported employment sites. In relation 
to the assessment of the size of the job, Our Voice submitted that the system 
must be flexible in order to “size up” a task, as part of a job of final product. 
The productivity should then be measured to determine both a sale price and 
remuneration price for the employee. Our Voice further submitted that the issue 
of non-productive time in the workplace remained a great concern for its 
members, as the level of productivity varied depending on the disability and 
incidental issues in the workplace. It submitted that the provision 
and reinforcement of routines and requirements needed to be more consistent 
and regular in the workplace, with current mechanisms for workplace change 
and grievance for employees, their families, carers and advocates better 
explained in the SES Award. 


 
Department of Social Services 


 
120 The DSS is the owner of the SWS, and it initially submitted in a letter dated 


16 August 2017 that its preferred position was that the varied SWS (as 
modified) should be the only wage assessment tool in the SES Award. The DSS 
subsequently clarified in a letter dated 8 November 2017 that its indication of a 
preference in relation to other tools in the SES Award did not constitute 
a concluded government position and stated that the Australian Government 
would continue to follow the proceedings and ensure future policy settings 
allow for the ongoing viability of ADEs for employees, their families and 
businesses. In response to a number of questions which we raised with the DSS 
concerning this letter, the DSS said that: 


• the purpose of the 8 November 2017 letter was to clarify that the DSS 
preference expressed in the letter dated 16 August 2017 did not 
constitute a concluded government position and to reassure supported 
employees that DSS’ policy development would seek to support “as far 
as reasonably possible” the ongoing viability of the sector. 


• any decision to provide additional funding support for the extension of 
the SWS to the whole of the sector would be a matter for Government 
to consider in the context of the industrial landscape, including 
wage-setting arrangements; 
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• since the Australian Government’s submission to the Australia Fair Pay 
Commission in 2006 under the Workplace Relations Act 1996 (Cth) that 
the SWS was not an appropriate wage assessment tool for the supported 
employment sector, ADEs have operated in a different context 
following Nojin, the removal of the BSWAT and the modifications to 
the SWS; 


• it accepted that the Commission has the power to determine further 
modifications to the SWS if it considered it appropriate; 


• the DSS only funded assessments of the SWS, and would continue to 
fund these in respect of the modified SWS; 


• whether and to what extent assessments for a different wage mechanism 
would be funded was a decision for government to make taking into 
consideration factors including the degree of legal certainty of the 
application of a wage assessment tool; and 


• the transfer of the equivalent quantum of Disability Maintenance 
Instrument (DMI) funding of an individual’s NDIS plan to ADEs was 
only a transitional approach for the NDIS, and existing ADE employees 
in the same organisation will attract funding in their NDIS plans 
replicating historic DMI funding levels, but new ADE employees will 
have funding in their NDIS plan that will be the average DMI funding 
level of the relevant ADE outlet. 


Evidence 
121  The evidence of those witnesses who gave evidence before the Commission, 


and those persons who made witness statements but were not required to attend 
for cross-examination, is summarised below. 
AED Legal Centre 


Paul Cain 
122  Paul Cain26 was the Director of Research and Policy at Inclusion Australia 


(formerly known as the National Council on Intellectual Disability) and had 
worked in the disability sector for almost 30 years. He made three witness 
statements and gave evidence before us on 9 February 2018, but sadly passed 
away prior to the finalisation of the hearing process in November 2018. 


123  Mr Cain gave evidence that his role at Inclusion Australia required him to be 
across the national and international research on best practice in employment 
policy and to represent Inclusion Australia on that issue, but he explained that 
his evidence in the proceedings was his personal view and not necessarily 
that of Inclusion Australia. Mr Cain was an expert witness in the Nojin 
proceedings. In Mr Cain’s opinion, the SWS was an appropriate method for 
determining a pro-rata rate of pay for employees with a disability because it 
assessed the productivity of the employee, was underpinned by principles and 
safeguards to ensure that the wage assessment was independent, fair and 
equitable, and was based upon a comparison with the award rate of pay for the 
relevant classification. Mr Cain added that the SWS was the appropriate method 
because it: 


• provided for a period of specialised training before assessment; 
 


26 Witness Statement — undated, Exhibit 15; Further Witness Statement — 21 October 2017, 
Exhibit 16; Further Witness Statement — 14 December 2017, Exhibit 17; Oral Evidence — 
Transcript 9 February 2018, PN2088-PN2594. 
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• focused on the performance of the employee in their actual job tasks; 
• recognised that, for people with significant disability, jobs are 


customised or created; 
• had been available to ADEs since being approved in a decision of the 


AIRC in 1994; and 
• did not include an assessment of training, support or supervision in 


determining wages. 
124  Mr Cain said that many of the other SES Award wage assessment tools 


effectively re-classified the jobs of employees with disability below the award 
classifications, and did not provide an equity comparison between a worker with 
disability and a worker without disability based on indicative tasks in award 
classifications, and many of the wage assessments under the SES Award were 
conducted internally by employers. In his opinion, the SWS should be the 
exclusive pro rata wage determination method prescribed by the SES Award, as 
the design of wage assessment tools by ADE employers was too focused on 
discounting award rates of pay to control wage costs rather than a desire to 
provide fair award wages based on a direct comparison with the award 
classification and rate. 


125  In relation to ABI’s proposed classification structure, Mr Cain said that it 
prevented employees with a disability in ADEs from a fair comparative wage 
assessment, as it inserted a sub-classification system (for grade 2 of the Award) 
that was similar in design to many wage assessment tools currently listed in the 
SES Award. Mr Cain also stated that the proposal does not meet the comparison 
required by cl 14.4(a) of the SES Award. Mr Cain gave evidence relating to 
comparative research conducted by the Commonwealth showing that people 
without disability doing similar jobs in open employment as people with 
disability in ADEs were earning in excess of the award rate of pay. Mr Cain 
stated that ABI’s proposed classification structure limited the capacity of 
workers with a disability and treated them differently to employees without a 
disability. 


126  In response to a number of witness statements that were critical of the SWS, 
Mr Cain said: 


• the statements inaccurately described the SWS assessment process; 
• it was not correct that the SWS was only developed for persons with a 


mild disability and not for severe disability; 
• it was not correct that the SWS assessed wages simply on the basis of 


how fast a person works; 
• it was not correct that the SWS was developed only for open and not 


supported employment; 
• it was not an accurate or complete description of the SWS to say that 


the speed at which the employee completes tasks is measured against a 
fully able employee in the workplace to establish a rate of pay is not an 
accurate or complete description of the SWS; 


• volume of work is only considered in relation to a performance 
standard which includes quality and safety job task requirements; and 


• only those employees with disability unable to work at the full award 
rate of pay may have their wages set by the SWS. 


127  In relation to whether the SWS took into account the difference between 
simple and complex jobs based on skill, Mr Cain stated that the distinction was 
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not accurate as almost all employees with disability in ADEs performed work in 
the same award classification of Grade 2. He stated that the SES Award already 
graded jobs through the classification system, and the SWS was not a 
comparison of performance between employees with disability, but a compari- 
son with an agreed performance benchmark of each job task under the relevant 
classification of work in the SES Award. 


128  Mr Cain said that the trial report for the modified SWS addressed concerns 
with its application to employees with a different number of job tasks, and 
stated that there was generally a correlation between how many duties and tasks 
the employee performed and their overall productivity. He contended that the 
rights of employees working in ADEs should not be inappropriately framed as 
about individuals without the capacity to be included in the open workforce, and 
referred to research showing that the only valid method of discovering the 
capacity of people with intellectual disability in open employment is placing 
the person in a job, providing instruction and ongoing support. He referred to 
the statistic that less than one per cent of disabled employees successfully 
moved out of ADEs into open employment, but said this was demonstrative of 
poor practice in ADEs rather than the capacity of the employees and that a 
move to best practice would lead to a 70 to 80 per cent success rate. Mr Cain 
said that “… in the 70s and 80s we learnt that going into a sheltered place is 
effectively terminal, you’re staying there. You don’t move through”. 


Robert MacFarlane 


129  Robert MacFarlane’s27 experience includes 22 years as an accredited SWS 
Assessor, 10 years as a Workplace Modifications Assessor, 7 years as an 
Ongoing Support Assessor, 34 years’ experience in the disability and 
employment industries, a range of generic and specialist qualifications, 
familiarity and involvement with Sheltered Workshop/Business Service/ADE 
workplaces, and a long standing interest and involvement in the historical 
development of wage assessment tools. Mr MacFarlane was asked by the 
AEDLC to read the ABI’s proposed work value classification structure and 
submissions, the witness statements of nine ADE representatives, and additional 
submissions from NDS, Greenacres and Our Voice. Mr MacFarlane concluded 
that the SWS can and has been effectively utilised in ADEs and that recent 
modifications have removed critiqued defects in the ADE environment. Further, 
the ADE work environment does not impede the relevance or efficacy of the 
SWS, and the proposed work value classification structure was both 
unnecessary for wage-setting purposes in ADEs and had the potential to create 
another BSWAT-like wage assessment tool. Mr MacFarlane said the SWS was a 
long-sanctioned affirmative action industrial relations measure that could deliver 
fair wage outcomes using a flexible, transparent and independent assessment 
methodology in all existing award job classifications and all workplaces. 


130  Mr MacFarlane said in cross-examination that he did not philosophically 
support a segregated employment service including ADEs but rather an 
integrated social enterprise model where the percentage of employees with a 
disability mirror that of society. When he was asked about the application of the 
SWS to employees undertaking complex tasks at a slower rate in comparison to 
very simple tasks at a faster rate, he said that in his experience people with more 


 


27 Witness Statement — 21 November 2017, Exhibit 9; Oral Evidence — Transcript 
8 February 2018, PN1336-PN1936. 
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significant disabilities doing very basic tasks usually had very low productivity 
and those doing more complex tasks usually have higher productivity, but he 
agreed that an employee doing complex tasks might end up earning less than an 
employee doing simple tasks. He stated that this was a rare possibility and 
should not discredit the modified SWS. 


 


Peggy Eagles 
 


131  Peggy Eagles28 is the mother and carer of Danielle Harris, who has worked in 
supported employment at Wallara Industries since August 2009. Ms Harris has 
multiple disabilities including intellectual disability, cerebral palsy and 
uncontrolled epilepsy, and is wheelchair bound. Her wage was initially 
determined by the BSWAT under which she was paid $3.79 an hour. Wallara 
Industries replaced this tool with Skillsmaster Wage Assessment Tool, which 
determined her rate of pay as $0.91 an hour. Wallara Industries applies a 
minimum hourly rate of $2.50 an hour but intends to maintain Danielle on the 
$3.79 rate until her next assessment. Peggy Eagles complained about processes 
of the Skillsmaster tool and stated that it did not provide a clear indication of 
the process the assessor goes through to determine if an employee is competent 
in particular tasks and units, in addition to a lack of requirements that 
employees be informed of the assessable task units of their role and the lack of 
information in relation to training. 


 
Kate Last 


 
132  Kate Last29 is a person with disabilities who has been employed to work two 


to three days a week at Highpoint Industries since July 2004. Her duties have 
not changed during this time. Initially, her wages were determined using the 
BSWAT. Her 2008 assessment indicated a $4.2271 per hour pay rate and her 
2012 assessment indicated $5.77 per hour. However, Highpoint agreed to pay 
her $10 per hour. When Highpoint began using the Skillsmaster tool her 
pay decreased to $8.47 per hour, and Highpoint no longer pays her the extra 
amount. 


 
Kairsten Wilson 


 
133  Kairsten Wilson has been employed as Principal Lawyer at AEDLC since 


July 2008. Prior to this she was employed from 2002 in the same role at the 
Disability Employment Action Centre. She attached to her statement the reports 
referred to in cll 14.4(d) and (e) of the SES Award and the Supported Wage 
System Handbook. She said that she asked James Kemp, Director, Payment 
Scheme and Supported Employment Policy of the DSS whether there had been 
any data collected from the ADEs in relation to wage tools referred to in 
cl 14.4.(b) of the SES Award and the wage determination each tool delivered. 
He had responded that there was no such data except in relation the usage of the 
BSWAT, which had been owned by the DSS when it was in use, and that the 
majority of ADEs which had previously used BSWAT had moved to the use of 
the Greenacres or Skillsmaster tools. 


 


28 Witness Statement — 2 February 2018, Exhibit 48. 
29 Witness Statement — 2 February 2018, Exhibit 49. 
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Leigh Svendsen 
134  Leigh Svendsen30 is the Senior National Industrial Officer of the HSU. Part of 


her principal responsibility has been the conduct of the 4 yearly review of 
modern awards. Ms Svendsen has participated in the conciliation process before 
the Commission since December 2013, and was the union-nominated 
representative on a committee which oversaw the development, training and 
implementation of the major trial for the modified SWS. She gave evidence that 
several ADEs already utilise the SWS in its unmodified form before this time. 
She described the resistance to the adoption of the modified SWS amongst 
ADEs and said that no evidence had been provided to support the claim that the 
SWS would increase wages bills. She noted that the DSS had formerly taken 
the view that the modified SWS should be the only wage assessment tool in the 
SES Award but had changed its position to not having a preference for the SWS 
over any other tool in the SES Award. 
ABI and NDS 
Stephen Charles Burgess 


135  Stephen Burgess31 is employed as the Group Manager – People, Culture and 
Support at Flagstaff, and gave evidence concerning the potential effect on 
Flagstaff’s operations should it be required to use the SWS. He described 
Flagstaff’s current operations and said that it had six ADE sites and employed 
155 funded and eight unfunded supported employees in the Illawarra region and 
82 funded and four unfunded supported employees in the Shoalhaven region. 
He said that Flagstaff’s commercial revenue streams were considered viable and 
sustainable, and currently allowed avoidance of reliance on automation in 
favour of employing people with a disability to undertake supported 
employment. Flagstaff used a wage assessment tool which provided 
remuneration commensurate to tasks, and additionally a yearly percentage 
increase was applied for all supported employees. This tool was essentially the 
same as the Greenacres tool but with higher wages percentages. 


136  Mr Burgess stated that there was scope for some increase in supported wages 
to be absorbed by the organisation but that Flagstaff’s viability in its business 
divisions would be jeopardised if close to minimum wages were mandated for 
supported employees undertaking individual tasks that would usually be 
undertaken by a single staff member. Mr Burgess agreed in cross-examination 
however that he had no evidence that confirmed that any one of Flagstaff’s 
employees would be operating at close to actual or actual minimum wages 
under the SWS. 


137  Mr Burgess stated that a decision to mandate the use of the SWS would 
require Flagstaff to completely review its business model, and would result in a 
transition to extensive automation, which would mean job losses. Such job 
losses would be particularly traumatic due to high unemployment in the region 
in which the organisation operated. In relation to the work value classification 
structure proposed by ABI, Mr Burgess stated that this would result in some 


 


30 Witness Statement — 21 November 2017, Exhibit 13; Further Witness Statement — 
14 December 2017, Exhibit 14; Oral Evidence — Transcript 9 February 2018, 
PN1954-PN2068. 


31 Witness Statement — 21 September 2017, Exhibit 22; Further Witness Statement — 
14 December 2017, Exhibit 23; Oral Evidence — Transcript 12 February 2018, 
PN2813-PN3027. 
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wage increases for supported employees, but Flagstaff would be able to 
maintain its existing supported business model with minimal impact. However, 
Flagstaff’s position on the SWS was that it could not be practically applied in a 
supported environment because not only would it result in discriminatory wage 
outcomes, but it would artificially inflate wages to a point that was 
unsustainable for the commercial operations of the organisation. They came to 
this conclusion through Flagstaff’s own review and modelling, as well as 
feedback and data obtained by other organisations using and trialling the SWS. 


138  Mr Burgess agreed in cross-examination that he had no experience of the 
operation of ABI’s proposal or the SWS, that Flagstaff had no specific data that 
would enable the Commission to assess the wage impact of the application of 
either to Flagstaff employees, and that he was not a qualified SWS assessor and 
had no experience in using SWS. He stated that while the SWS was a part of the 
Flagstaff tool for any employee above 45 per cent, there were no roles that 
required anything higher than the parameters of the wage tool meaning it had 
not been used. 


139  In response to Mr Cain’s evidence, Mr Burgess said that subject to the 
appropriate supports being in place, many people with disability were suitable 
for appropriate roles in open employment, but that generally employers in open 
employment were not sufficiently resourced, qualified or experienced to provide 
this level of support. He also stated that job customisation occurs routinely at 
Flagstaff in order to create roles for people with a disability where a role is 
broken into separate isolated tasks that the supported employee is able to 
perform. Mr Burgess said that an assessment of skills after training is a 
legitimate and practical assessment and provides a fair measure of a person’s 
job skills, as is demonstrating the skills required to undertake the inherent 
requirement of a role or customised task in determining an employee’s 
classification. 


FS1, FS2, FS3, FS4, FS5, 2FS11, 2FS12, 2FS13, 2FS14, 2FS15, 2FS16, 
2FS17 and 2FS18 


140  Witness statements made by a number of disabled persons engaged in 
supported employment by Flagstaff were filed.32 The persons who made the 
statements were pseudonymised for privacy reasons and were not required for 
cross-examination. Each person gave evidence in their statement concerning the 
personal and financial importance to them of supported employment with 
Flagstaff. For example, FS5 said that his employment made him feel useful, 
important, gave him a sense of normality and assisted his family. FS5 said he 
had been unsuccessful at securing a job in mainstream employment and, if 
he couldn’t work in supported employment, he would not have a job and would 
be bored and depressed. FS4 said that her work with Flagstaff helped her to feel 
important and safe and like she had a purpose, and the money she earned 


 


32 Witness Statement — 28 September 2017, Exhibit 93; Witness Statement — 25 Septem- 
ber 2017, Exhibit 94; Witness Statement — 25 September 2017, Exhibit 95; Witness 
Statement — 25 September 2017, Exhibit 96; Witness Statement — 28 September 2017, 
Exhibit 97; Witness Statement — 9 November 2017, Exhibit 83; Witness Statement — 
14 November 2017, Exhibit 117; Witness Statement — 13 November 2017, Exhibit 118; 
Witness Statement — 13 November 2017, Exhibit 119; Witness Statement — 
13 November 2017, Exhibit 120; Witness Statement — 13 November 2017, Exhibit 121; 
Witness Statement — 14 November 2017, Exhibit 122; Witness Statement — 
20 November 2017, Exhibit 123. 
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allowed her to be social on weekends and save for things that she wanted such 
as travel. Before she worked for Flagstaff, she was not very happy, did not have 
any friends and did not want to get out of bed much. FS4 said she had worked 
in mainstream employment before, but found it hard because she was not given 
the support or time she needed, but Flagstaff had given her the necessary 
support, skills and confidence. 2FS17 said that employment at Flagstaff played a 
big role in his life as it made him feel good and confident and enabled him to be 
with other people like him. He said that without supported employment he 
would have nothing to do, it would leave him alone and he would have no 
friends. 
FS6, FS7, FS8, 2FS1, 2FS2, 2FS3, 2FS4, 2FS5, 2FS6, 2FS7, 2FS8, 2FS9 and 


2FS10 
141  A number of witness statements made by parents/carers of disabled persons 


in supported employment with Flagstaff were also filed, and likewise were 
pseudonymised.33 The makers of the statements were not cross-examined. In 
summary, they attested to: 


• the beneficial effects of supported employment with Flagstaff for the 
employee’s emotional wellbeing, confidence, skills and sense of 
purpose; 


• the degree of support provided by Flagstaff to the employee, including 
training and mentoring to improve work and life skills; 


• the degree of respite, comfort and support for the parent/carer which 
supported employment provides; and 


• the degree of concern about the employee’s personal future and their 
own circumstances should supported employment be rendered unviable. 


142  For example, FS6 is a mother and carer to a supported employee at Flagstaff, 
who supports her daughter in all aspects of her life including personal hygiene, 
daily house cleaning, washing, food shopping and preparation, socialising, 
financial affairs, legal requirements and documentation and medical needs and 
appointments. FS6 gave evidence that her daughter had been diagnosed with 
depression prior to her employment but, since working at Flagstaff, her overall 
wellbeing, sense of purpose and emotional health and confidence had 
significantly improved, and her daughter had developed social connections with 
colleagues and supervisors. FS6 held grave concerns about her daughter’s 
overall social and emotional wellbeing should the role at Flagstaff cease as her 
daughter was unable to work at the capacity required for mainstream 
employment. FS6 has been able to return to work since her daughter has been 
employed, and her family would be financially impacted if her daughter could 
not work. 


143  2FS1 is the mother of a 26-year-old son who has Asperger’s and epilepsy and 
has been working at Flagstaff for six years. She acts as a carer to him in a range 
of ways. She believes employment at Flagstaff is very important to her son as it 


 


33 Witness Statement — 25 September 2017, Exhibit 68; Witness Statement — 28 Septem- 
ber 2017, Exhibit 69; Witness Statement — 25 September 2017, Exhibit 70; Witness 
Statement — 10 November 2017, Exhibit 73; Witness Statement — 9 November 2017, 
Exhibit 74; Witness Statement — 10 November 2017, Exhibit 75; Witness Statement — 
9 November 2017, Exhibit 76; Witness Statement — 9 November 2017, Exhibit 77; Witness 
Statement — 14 November 2017, Exhibit 78; Witness Statement — 9 November 2017, 
Exhibit 79; Witness Statement — 13 November 2017, Exhibit 80; Witness Statement — 
9 November 2017, Exhibit 81; Witness Statement — 9 November 2017, Exhibit 82. 
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provides him a sense of “fitting in” and normality in his life and had given him 
a purpose and made him feel worthy. 2FS1 said that her son had demonstrated a 
sense of independence and responsibility and cared a lot about his job, and his 
self-esteem has significantly increased. It would have been almost impossible to 
find an employer in the open employment market who would employ him, and 
it would be devastating if he were no longer able to work at an ADE like 
Flagstaff. He would have nothing to do, would be bored, depressed and his 
self-esteem would plummet. 2FS1 also stated that her own wellbeing would be 
affected as she would be worried about him. The levels of rejection after 
participating in employment processes whilst previously trying to get a job in 
open employment have upset her son and resulted in behavioural issues. 


144  2FS6 is the mother of a child who has worked at Flagstaff for six years. Her 
daughter has been diagnosed with Bipolar Disorder and is independent in many 
ways, including being able to work, transport herself, make her own 
appointments, undertake personal care, and cook and clean for herself. 2FS6 
said that she and her family play a vital role in maintaining her daughter’s 
mental health and in providing her with a safe, supportive place to live. FS14 
outlines the care she provides for her daughter, including regularly monitoring 
her daughter’s moods and behaviour to assess whether she is having suicidal 
thoughts, ensuring that her daughter’s medication is consistent and that her 
daughter schedules and attends her medical and psychiatric appointments. Her 
daughter is happy working at Flagstaff as it has given her a sense of purpose 
and belonging, and has provided her with a degree of financial independence. 
Additionally, her daughter has been making a tangible contribution to her 
family’s household. Working at Flagstaff has improved her daughter’s overall 
social and emotional wellbeing as her work not only provides her daughter with 
a respite from her anxiety and paranoia, but also allows her access to support 
from, and friendship with colleagues who understand her needs. Further, 
Flagstaff has provided study and other educational courses which has given 
2FS6’s daughter opportunities to develop new skills. Her daughter’s 
employment with Flagstaff has had a positive impact on her relationship with 
her family. Previously on occasions when 2FS6’s daughter has re-entered the 
open workforce her daughter has become so stressed and anxious that she has 
required hospitalisation. With her daughter working full-time at Flagstaff, 2FS6 
is able to focus on her own work commitments while having peace of mind that 
her daughter is safe, supported and happy. If her daughter was no longer able to 
work at a disability enterprise like Flagstaff, the increase in responsibilities and 
stress in looking after her would detrimentally affect the cohesion of the family 
unit. 


Bradley Raymond Burridge 


145  Bradley Burridge34 is employed as the Operations and Business Development 
Manager at Centacare, an ADE which provides supported employment services. 
Centacare previously used the BSWAT to determine the wages of its supported 
employees, but after the Nojin decision it switched to the SWS on the advice of 
the DSS. He gave evidence concerning the cost that implementation of the SWS 
tool has had for Centacare. He explained that the DSS initially provided a 


 


34 Witness Statement — 25 September 2017, Exhibit 28; Further Witness Statement — 
25 October 2017, Exhibit 29; Further Witness Statement — 12 December 2017, Exhibit 30; 
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subsidy to Centacare to implement the SWS through a staggered arrangement 
involving a full subsidy in 2016 and then reducing each year to no subsidy in 
2019. Mr Burridge acknowledged that the benefit of the SWS was its lack of 
administrative burden, but he said that moving to the SWS came at a large 
wages cost to the organisation. He submitted that a comparison of a core group 
of 50 supported employees from 2016 with their wages in 2015 demonstrated 
an 83 per cent increase in the cost of those wages. Although in 2016 this cost 
was absorbed by the subsidy from the DSS, once this subsidy tapers off 
Centacare will be in an ongoing position where it needs to self-fund this 
increase. 


146  Mr Burridge said that in his view the SWS was not an accurate measure of a 
supported employee’s capability because Centacare was required to assess the 
employee on a particular task. Centacare had chosen a very basic task so that all 
employees could complete it. This allowed faster workers to gain pay rises 
above inflation based on a basic skill rather than their overall performance. 
Where the minimum wage was increasing by about three per cent a year, 
Centacare’s wages were increasing by seven per cent. Mr Burridge also stated 
that the SWS also disadvantaged supported employees who had multiple skills 
and did not take into account advanced skills such as leadership and 
organisation. The tool is focused on task productivity not talent or skillset 
and ultimately discriminated against employees who contributed to an ADE in 
other ways. He also was concerned that the SWS prevented wages from going 
backwards even if an employee was assessed downwards using the tool. He 
provided the example of an employee who was previously assessed at 30 per 
cent but was beginning to slow down and was now working at 20 per cent. 
Under the SWS the employee’s wage had to remain at the previously assessed 
30 per cent. Mr Burridge said that the SWS also increased some employees’ 
wages to such an extent that it had impacted on their DSP, and that these 
employees then cut their hours back to reverse this effect. 


147  Mr Burridge supports the ABI’s proposed work value classification structure, 
as it had a realistic classification structure and took into account all the elements 
of supported employment. He accepted in cross-examination that the proposed 
structure had not been applied in Centacare or costed, but his assessment was 
that it would result in lower wages than the under the SWS, and this would 
assist in competing with other ADEs which currently used different wage 
assessment tools by establishing a common wages platform. 


Chris Christodoulou 


148  Chris Christodoulou35 is employed as the CEO at Greenacres, an ADE which 
employs 240 supported employees and 23 permanent support staff. 
Mr Christodoulou has held this position since 2014. Mr Christodoulou stated 
that Greenacres trialled the modified SWS during the conciliation process 
overseen by Deputy President Booth and SWS assessors from Lead 
Employment Services. This assessment demonstrated that Greenacres would 
experience a 60 per cent increase in overall wage costs in a best-case scenario if 
the SWS was implemented, with the potential to be as high as 115 per cent. 
Wage increases of this size would lead to cancellation of much of Greenacres’ 


 


35 Witness Statement — 21 September 2017, Exhibit 4; Further Witness Statement — 
15 November 2017, Exhibit 5; Further Witness Statement — 8 December 2017. Exhibit 6; 
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contract work leading to job losses. This would likely impact funding associated 
with high support need employees, meaning there would be a high probability 
of Greenacres having to close. Greenacres operated at a loss of over $400,000 in 
the 2016-2017 financial year and did not have the ability to subsidise the higher 
wage costs that would stem from the SWS tool, particularly with the NDIS 
funding model in place. 


149  Mr Christodoulou supported the inclusion of ABI’s proposed work value 
classification system in the SES Award. His view was that its classification 
method took the same approach as a standard skills-based structure, and that 
supported employees at each level were recognised in terms of the level of 
supervision and support they require, initiative, skills and the type of work they 
carry out. In comparison to the SWS, those who carry out more complex tasks 
under the proposed structure are remunerated more highly than those 
undertaking basic tasks, even if their output is slower relative to a supported 
employee on a lower level. He identified this as a more valid approach as the 
assessment was not based on the speed of a supported employee relative to a 
person without a disability, but rather took into consideration the individual’s 
skill and the value of the work they were carrying out. 


150  Mr Christodoulou agreed in cross-examination that Greenacres currently used 
the SWS to assess employees above the 55 per cent wage level, but said when a 
person got to 55 per cent they probably had the necessary skills to allow them to 
work in open employment, so that in those circumstances the results of the SWS 
would not be as perverse. 


151  Mr Christodoulou stated that Greenacres had the ability to subsidise the 
losses in its ADEs because part of their purpose was to keep people with 
disabilities in employment. Much of the work performed was of low value, and 
the payments the ADEs received did not cover all of the costs of performing this 
work. He said that many employees at Greenacres with very high support needs 
would be unable to access open employment without ongoing direct support and 
supervision. Greenacres provided employees with additional training and sup- 
port not available in open employment that assisted them to complete their work 
and assisted with health and wellbeing during working hours. Commonwealth 
government funding offset the costs of trainers but did not fund supervisors or 
subsidise the wage costs of supported employees. Wages for supported 
employees were funded by commercial activity, which was determined by 
Greenacres’ ability to find work that supported employees were capable of 
doing. 


152  Mr Christodoulou was cross-examined by the UWU concerning superannua- 
tion entitlements under the Greenacres Enterprise Agreement. He stated that for 
employees earning less than $450 per month, Greenacres pays superannuation 
contributions of 9.5 per cent of their ordinary time earnings or $9.87 per week, 
whichever was the greater, and explained that Greenacres had made a conscious 
decision to improve superannuation for supported employees as under the SES 
Award rate many employees would not have any superannuation because their 
contributions would go entirely towards administration fees or insurance. 
John Kenneth Harvey 


153  John Harvey36 is the General Manager-Enterprises for Greenacres, which 
employs supported employees in packaging, assembly, gel pack and body bag 


 


36 Witness Statement — 25 September 2017, Exhibit 50. 
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manufacture, shrink wrapping and relabelling services, e-waste processing, 
scaffolding sorting and hospitality. In his statement he described how in each 
area of work, tasks which would usually be able to be performed by a single 
employee have to be broken into distinct steps which may then be allocated to 
individuals based on their capability. A task analysis is prepared for each job or 
group of jobs and is then assigned a skill level, and employees are selected for 
a job based on their assessed skill level. This amplifies quality control issues, 
requiring greater control through higher numbers of supervisors/trainers. The 
typical overall ratio is one support worker (supervisor or trainer) for every 8-9 
supported employees. Supervisors and trainers must continually reinforce 
training for the job tasks and safe working practices, and engage in significant 
behaviour management to keep employees on task and deal with behavioural 
outbursts. 


154  Mr Harvey said that funding from the DSS and the NDIS made up 
approximately 61% of Greenacres’ revenue stream, with the remaining 39% 
from the sale of products and the provision of services. The total revenue was 
currently significantly below breakeven level, and the ADE operations were 
heavily subsidised by the Greenacres’ overall operations. Supported employee 
output restricted the capacity of Greenacres to accept significantly higher 
volume work, as the baseline output capacity was not reliable and capacity had 
to be estimated at the lower end of the range. 


155  Mr Harvey gave evidence that Greenacres’ modelling of ABI’s proposed 
work value classification structure showed an increased but manageable 
increase in supported labour costs due to supported employees at the lower end 
of the skills spectrum being classified slightly higher. He further stated that an 
independently assessed small group test of the modified SWS showed a 50% 
increase in wages (excluding on-costs), which would not be sustainable and 
result in the closure of the ADE operations. 
Mark Wynen 


156  Mark Wynen37 is the Operations Manager at Greenacres Industries. He has 
been employed at Greenacres in various roles since 1996, including various 
training roles. Mr Wynen said that he did not believe that a wage assessment 
system that did not take into consideration a range of factors, in particular skills, 
was reasonable or practicable. He also expressed a concern as to whether 
outside assessors, undertaking an assessment for a couple of hours, could pick 
up on the detailed understanding of each supported employee required to 
complete an assessment. In his view, removing the Greenacres tool without 
replacing it with something more holistic, would be inequitable. He also 
observed that many of Greenacres Industries’ supported employees are paid at a 
higher level through constant skill development, and that there would be no 
incentive to build skills if the primary way of receiving a wage increase was to 
do simple low value repetitive tasks. 


157  Mr Wynen also said that if Greenacres was forced to restructure in a way that 
caused significant job losses, this would have a negative impact on the lives of 
supported employees and their carers if they were unable to find alternative 
employment with the same level of support. Appended to Mr Wynen’s witness 
statement was a statement signed by Greenacres Industries’ trainers and 
supervisors. The statement outlined that the signatories had an understanding of 
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the challenges involved in operating a financially sustainable supported 
employment enterprise and the implementation of the Greenacres Tool, and they 
had developed an awareness of alternative wage assessment tools. It also 
referred to Greenacres Industries’ emphasis on sourcing and securing contracts 
that may not be profitable but contribute to achieving the purpose of providing 
ongoing supported employment. The statement observed that productivity 
measuring was one of many considerations to which regard should be had when 
assessing competency and capability of workers, and noted the signatories’ 
opinion that using independent assessors to measure productivity led to an 
inaccurate assessment and did not involve a holistic approach to determining the 
capabilities of supported employees. The signatories indicated their preference 
for a wage determination system that was both practical and skill-development 
based and which recognised that for the vast majority of their supported 
employees, work in open employment would be unsustainable. The statement 
also outlined the role and service provided by Greenacres Industries and its 
relationship with its supported employees and their families, and asked that the 
Commission consider not only a practical and sustainable system of rewarding 
supported employees for the work they engage in, but also the impact that a 
financially unsustainable wage system would have on the lives of supported 
employees and their families. 


G1, G2, G3, G4, G5 and G6 
 


158  Witness statements made by three parents/guardians of supported employees 
of Greenacres, and by three supported employees themselves, were filed.38 Each 
witness was pseudonymised for privacy reasons, and none was required to 
attend the hearing for cross-examination. They described the value that they 
attached to supported employment at Greenacres and the concern they felt at the 
possibility that an alteration to the SES Award wage structure might render 
Greenacres ADE operations unviable and lead to the loss of supported 
employment. For example, G4 said that she had worked at Greenacres for over 
six years and suffered from major depression, alcohol dependence, personality 
disorder (avoidant), agoraphobia, social phobia, anxiety disorder, panic attacks, 
dependence disorder and self-harm. She struggles in most public spaces where 
there may be alcohol or large numbers of people. When she worked in open 
employment, she said she was treated like “an idiot”. It put enormous pressure 
on her, her marriage, her job and her friends. She said she works at Greenacres 
for her mental wellbeing (dignity, pride, support, friendships, a future, and a 
feeling that she is tolerated, safe from ridicule, and is respected by everyone). 
She uses the money she earns to support herself and has progressively gained 
pay rises. G4 said she now feels like she is able to talk to people she sees at 
work and has learned to make work friends and share some of her mental health 
issues with them. She feels that no one is concerned about her age (61), and 
believes that Greenacres has helped her save her life by assisting her to cope 
with her mental health issues, which have prevented suicide. She believes she 
would not be able to gain open employment because of her age and mental 
health issues. It would also be dangerous for her to look for work because of the 
rejection she would face. G4 believed if she was paid according to productivity 


38 Witness Statement. 
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only, the skills she uses would be undermined because people doing less 
complicated jobs could do more work and earn more. She asked: “please leave 
our wage structure as it is”. 
Anne Lynette Constable 


159  Anne Constable39 is the Chief Executive Officer of Asteria Services Inc, 
which operates Asteria Business Services (Asteria). Asteria provides employ- 
ment services to support the paid employment of persons with disabilities in 
garden maintenance, packaging and labelling work for business enterprises, and 
car washes. Asteria employs 58 supported employees and six general staff 
members. Supported employees are assisted by disability support workers, who 
perform a number of functions including on the job training, mentoring, 
ensuring occupational health and safety standards are adhered to and basic 
counselling. All supported employees are also designated a case manager who 
monitors and review their goals and outcomes. Asteria’s funding comes via the 
NDIS, the DSS and sales via the work performed by its work groups/business 
units. Ms Constable stated that in the supported employment services industry 
the revenue from a job is compromised when supported employees can only 
undertake certain tasks in a “whole of job process”, meaning a line of supported 
employees is required to complete a job that could be completed by a single 
employee without a disability. 


160  In Ms Constable’s opinion, ABI’s proposed work value classification tool 
would not negatively impact upon Asteria as it largely mirrors the current 
tool they are using, and was the best option for the future of supported 
employment because it was a transparent and fair assessment tool that could be 
used across all of its business units. Ms Constable said that in her view many of 
the SES Award wage assessment tools were structured for a particular service 
and consequently did not suit other service needs and were difficult to 
understand and implement. Further, she believed that as the SWS tool was 
originally set up for open employment rather than supported employment, it was 
not suitable to measure the competencies of Asteria’s complex supported 
employees. However, Ms Constable agreed in cross-examination that Asteria 
did not use the SWS system and had no experience in utilising the SWS in its 
ADEs. She agreed that she was concerned that the SWS would impact their 
service delivery40 but was not certain that it would happen.41 


2AS1, 2AS2, 2AS3, 2AS4, 2AS5 and 2AS6 


161  Six witness statements made by supported employees of Asteria were filed.42 
The names of the witnesses were pseudonymised. They were not required for 
cross-examination. The statements described the benefits the supported 
employees derived from employment at Asteria and the concern they felt about 
losing their employment. As an example, 2AS1 has been a supported employee 


 


39 Witness Statement — 21 September 2017, Exhibit 20; Further Witness Statement — 
14 December 2017, Exhibit 21; Oral Evidence — Transcript 12 February 2018, 
PN2679-PN2809. 


40 Transcript 12 February 2018, PN2729. 
41 Transcript 12 February 2018, PN2730. 
42 Witness Statement — 3 November 2017, Exhibit 101; Witness Statement — 8 Novem- 


ber 2017, Exhibit 102; Witness Statement — 2 November 2017, Exhibit 103; Witness 
Statement — 8 November 2017, Exhibit 104; Witness Statement — 8 November 2017, 
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of Asteria for 15 years after suffering a brain injury as a child. AS1 described 
the important role his employment had in maintaining his lifetime happiness in 
ways such as preventing depression, preventing loneliness, preventing boredom, 
making his parents proud and the understanding shown of his needs and health. 
2AS1 said he did not work at Asteria for the money but instead to feel he was 
part of the community. As another example, 2AS4 is 68 years old with a brain 
injury, and has been working at Asteria since 1996. 2AS4 believed that his 
employment was “everything” in his life, as his work made him feel really good 
and self-dependent. He said his carers were happy for him. 2AS4 believed he 
could not work in open employment because of his disability, and he would 
be devastated and depressed if he could not work at Asteria anymore because he 
would feel bored and useless. 
Heath Alexander Dickens 


162  Heath Dickens43 is the Business Service Operations Manager of DSA. He 
said that that DSA employs over 500 people across four ADE sites, and 
supported employees are engaged for an average of 26 hours per week. 
Following the Nojin decision, DSA transitioned from the BSWAT to the 
Greenacres tool, with a small number of employees assessed under the SWS. 
Mr Dickens stated that since transitioning to the new wage assessment tool, 
DSA’s wages have increased by $350,000 per annum. DSA had managed to 
meet the increased costs with efficiency measures but would be unable 
to sustain another substantial increase. 


163  Mr Dickens gave evidence that while DSA mostly matches employees with 
tasks that align with their productive capacity, this can be challenging. Most 
jobs that are easily broken down into simpler tasks are those with a smaller 
profit margin. DSA has had to keep jobs going that barely break even to ensure 
they can provide tasks for higher support individuals. If DSA were to sustain a 
large increase in wages costs, it would need to reduce lower margin jobs and 
seek more complex and higher profit work. DSA has an ageing workforce with 
an average age of 47, and Mr Dickens said that ageing employees have reduced 
productive output and need increased support. Because the funding of all 
existing supported employees will remain unchanged as they transition into the 
NDIS, their funding will stagnate as they age, only increasing in line with 
the CPI. 


164  Twelve employees at DSA are currently assessed under the SWS, all with 
wages above 75% of the minimum wage. The wage increases for those who 
moved across to the SWS were significant. Mr Dickens’ view was that the SWS 
was an unsustainable tool for DSA, did not adequately capture the differences 
between open and supported employment, and was therefore not able to 
appropriately assess a supported employee’s suitable wage level. Mr Dickens 
had experience in managing both open and supported employment services, and 
the differences he had observed between them included that tasks undertaken by 
supported employees are modified to a greater extent and that supported 
employees require significantly more support to assist them in managing their 
employment. 


165 Based on initial modelling, Mr Dickens believed that ABI’s proposed work 
 


43 Witness Statement — 22 September 2017, Exhibit 31; Further Witness Statement — 
21 November 2017, Exhibit 32; Further Witness Statement — 24 December 2017, Exhibit 33; 
Oral Evidence — Transcript 12 February 2018, PN3350-PN3667. 
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value classification system could potentially raise costs of wages by 10-15%. In 
his opinion, the methodology used to assess wage rates under that structure 
more accurately assessed a supported employee’s productivity than the modified 
SWS. DSA trialled the modified SWS as part of the conciliation work and 
undertook modelling based on 10-15 representative employees, and Mr Dickens 
believed that the increase in wages under the modified SWS would be 
unsustainable for DSA without government intervention. Mr Dickens stated in 
cross-examination that the modelling was based on 10 to 15 representative 
employees in a total workforce of 500. 


166  Mr Dickens described a SWS assessment on a particular employee 
performing his primary task of running a flow-wrap machine undertaken by an 
external assessor on 19 October 2017. After the assessment was complete the 
team leader responsible for overseeing the assessment advised Mr Dickens that 
the employee’s assessment at 80% seemed excessively high and not an accurate 
reflection of the employee’s overall work performance and capabilities. The 
assessor responded that he had used a co-worker performing the same work as 
the benchmark when assessing this employee, and that in open employment, 
co-workers would usually be used to set benchmarks as they are employed on 
the full award rate. Mr Dickens submitted that this did not make sense to him, 
as the co-workers in supported employment were individuals who also had a 
disability. He consulted with the direct supervisor of the co-worker used as the 
benchmark who advised that the co-worker was also a supported employee with 
a disability, the co-worker did not perform the full range of tasks associated 
with running a flow-wrap machine and further the co-worker was unable to 
perform a number of tasks that would otherwise be expected of a full award rate 
employee employed to run the machine in question. Having supervised the 
supported employees in question, trialled the varying aspects of the task with 
supported employees, and directly trained the supported employee in the task, 
the direct supervisor formed the opinion that the co-worker was performing at 
60-70% of the full range of tasks associated with driving the flow-wrap 
machine.44 Mr Dickens therefore contended that the employee in question 
should have been assessed at 80% of 60-70%. 


167  Mr Dickens stated that in the context of open employment, the benchmark 
setting process is understandable as the majority of employees do not have a 
disability, are employed at or over the full award rate and are performing 100% 
of the duties for which they are employed. This however was not the case for 
individuals working in supported employment as all the employees have a 
disability, are not working at full capacity and ultimately not receiving full pay. 
Mr Dickens contended that this was a serious flaw in the implementation and 
use of the SWS, and the modifications to the SWS do not address the practice of 
setting benchmarks which makes the use of this system in supported 
employment fundamentally unsuitable. 


168  Mr Dickens gave evidence that in open employment, only a small percentage 
of the business’ means of production were accounted for by the single employee 
with a disability, and the employer was able to employ a person with a disability 
on a wage assessed under the SWS, even if it did not necessarily reflect the 
person’s productive capacity or value of their work, because that had 
the capacity to absorb the cost in their overall business. By comparison, in 
supported environments the means of production came solely from people with 


 


44 Further Witness Statement — 21 November 2017, Exhibit 32 at [14]. 
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a disability, and jobs were modified to suit workers’ abilities. He said that it was 
fundamentally incorrect to state, as Mr Cain did, that jobs in open employment 
are modified or customised to the same extent as jobs in supported employment, 
and in fact jobs in open employment were very rarely modified or re-designed at 
all. 


169  Mr Dickens said that it was misleading to contend, as Mr Cain did, that there 
is no direct relevance between the level of support provided to a supported 
employee, and the employee’s work performance. To disregard a factor that 
enabled the employee to achieve a certain level of performance would lead to an 
inaccurate assessment of the person’s performance under usual circumstances. 
Under such circumstances, the challenge was ascertaining what part of the 
performance was produced solely by the employee, which would determine 
the appropriate wage level, and what part of the level of performance was due 
to the provided support. The methodology of the SWS to assess the 
performance of the supported employee in three 15-minute intervals was flawed 
because it disregarded the supported employee’s usual working circumstances 
and presumed that this was the way in which the employee usually worked. The 
majority of supported employees required constant supervision to perform their 
job. Further, the majority of supported employees performed tasks which were 
modified significantly such that it was unfeasible for an employer to employ a 
full award rate employee to perform the task. The false premise under which the 
SWS methodology applied did not recognise this, and assessed productivity 
using an employee on the full award rate as the benchmark. 
DSA1, DSA2, DSA3, DSA4, DSA5, DSA6, 2DSA1, 2DSA2 and 2DSA3 


170  A number of witness statements made by supported employees of DSA or 
their parents or carers were filed.45 These witness statements in general 
described the benefits and significance of supported employment with DSA and 
the likely consequences if such employment was no longer able to be provided. 
Each witness was given a pseudonym. None was required for cross- 
examination. Examples of their evidence are as follows: 


• DSA4 has worked for DSA for 31 years. He said that “the money is 
good” and he is saving to go away on a holiday with his partner who he 
met at DSA. He feels good about himself working at DSA, and over the 
years he has learnt new jobs and skills, and he also likes socialising at 
DSA. DSA4 said that if he could not work at DSA any longer, he 
would be upset and would get bored if he had to stay at home all the 
time. 


• DSA5 is a guardian for health and services for her nephew and assists 
in major decision-making that is beyond her nephew’s capacity. DSA5 
said that due to her nephew’s disability, he needed to work at a 
workplace where staff had training and education to understand people 
with disabilities. Prior to working at DSA, her nephew had worked in a 
fast food chain, and had experienced harassment and was unhappy. 
Working at DSA had been a positive experience for DSA5’s nephew, 


 


45 Witness Statement — 22 September 2017, Exhibit 89; Witness Statement — 22 Septem- 
ber 2017, Exhibit 90; Witness Statement — 22 September 2017, Exhibit 91; Witness 
Statement — 25 September 2017, Exhibit 92; Witness Statement — 25 September 2017, 
Exhibit 71; Witness Statement — 25 September 2017, Exhibit 72; Witness Statement — 
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and his role there gave him a sense of contribution and also routine and 
companionship. She said that her nephew had become more confident 
and grown and developed through his role at DSA, and this gives 
DSA5 a feeling of contentment. 


• 2DSA1 is a carer of a supported employee (EL) who is 33 with vision 
impairment, learning disability, Asperger’s Syndrome, personality 
disorder and depression. Other barriers to EL working in an open 
market include factitious disorder, gender dysphoria, anxiety and 
suicidal ideations. Employment with DSA is important to EL because it 
gives her purpose in life. Her employment has had a positive impact on 
her mental health, confidence and self-esteem. The main reasons for EL 
working in supported employment includes that it provides her with 
purpose, responsibility, the ability to live a normal life, inclusion in 
society and the ability to engage with peers. If EL was not able to work 
at a disability enterprise like DSA, it would change how support is 
provided to her and she would require more government funding to 
allow her access to other programs that would still not be able to fill the 
void. EL does not have family support in her life and the impact of 
supported employment being taken away will create further strain on 
2DSA1 and other carers as well as the hospital system. 


• 2DSA3 has worked at DSA for 36 years. 2DSA3 believes employment 
at DSA has provided her with the ability to make lifelong friends, given 
her a reason to get up and work, provided a positive lifestyle and 
independence, made her feel good about herself and made her family 
happy. If she was not able to work at DSA she would have nowhere 
else to go. Her work is suited to her abilities and she feels supported. If 
she was not able to work at a disability enterprise she would have to 
stay at home and do nothing. 


 


Dr Kenneth Baker AM 
 


171  Dr Kenneth Baker46 is Chief Executive of NDS. He possesses a PhD in 
Sociology and is an advisor or member of numerous government disability 
employment and services advisory groups. Dr Baker said that, in his view, 
supported employment was valuable for people who want to work but who may 
not be suited to working in mainstream employment. He strongly disagreed with 
the view that supported employment was an outdated model and that the vast 
bulk of supported employees could and should work in mainstream settings. In 
his opinion, based on interactions with NDS member organisations and 
supported employees, supported employment was of social and economic 
benefit to employees, and it generated net budget savings as it cost significantly 
less than non-vocational day programs. 


172  Dr Baker states that NDS developed the BuyAbility Impact Tool to produce 
accurate data on the economic and social benefits of supported employment in 
Australia. The BuyAbility Impact Tool measured the net economic benefit of an 
ADE and the net economic return per dollar of government funding. In the 
2015-16 financial year, the 80 BuyAbility participant members contributed a 
positive net economic benefit to society of $344,879,234 per annum from 
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government support funding of $131,951,693 per annum, meaning an 
equivalent net economic benefit of $2.61 from each dollar of government 
funding. 


173  Dr Baker referred to an NDS funded KPMG Report on the impact of 
unfunded wage increases on the financial viability of ADEs. The KPMG Report 
considered the impact of wage cost increases from 20% to 100% on the viability 
of disability enterprises through data on 85 disability enterprises. The key 
finding was that a 40% increase in the wages of supported employees would see 
85% of ADEs in deficit, with four in ten making losses above $250,000. An 
increase in wages beyond 40% would result in the employment of almost 
11,000 employees at risk. 


174  Dr Baker said that should the SWS be the only wage setting mechanism that 
remained after the SES Award review was concluded, consideration of the 
impact of wage rises would become a key matter for the sector. There had been 
significant wage increases for NDS member organisations who had adopted 
SWS in its current form including six organisations which had experienced 
annual wage costs increase ranging from 18% to almost 85%. The financial 
viability of these organisations would be compromised once the federal 
government’s decreasing annual subsidisation of these wage cost increases 
expired. 


Rohan Braddy 


175  Rohan Braddy47 is the Chief Executive Officer of Mambourin Enterprises Ltd 
(Mambourin), which has been providing supported employment since 1996. 
Since the inception of ADEs in 1996, Mambourin has paid its supported 
employees using the SWS, with the exception of a small number of new 
supported employees who were started on the BSWAT some years ago and 
subsequently re-assessed under SWS following the Nojin decision. Mr Braddy 
noted that at the time Mambourin opened its business services, the 
Commonwealth government stipulated that all new business services must pay 
supported employees using an approved wage assessment tool. Mr Braddy gave 
evidence that at the time the only approved wage tool available to them was the 
SWS. 


176  In respect of the employees who were transitioned from the BSWAT to the 
SWS, Mr Braddy stated that of the 14 employees, the wage rates of two went 
down slightly (between two and three per cent) and the other 12 went up 
substantially, approaching double what they were under the BSWAT. 


177  Mr Braddy gave evidence that the reason Mambourin’s ADEs had survived 
under the SWS was due to the substantial cross-subsidy from other parts of the 
business. Mr Braddy agreed in cross-examination that Mambourin had been 
growing significantly even though they had used the SWS. Mr Braddy said that 
in his view the implementation of the SWS in an ADE was highly problematic 
for a number of reasons, the most significant being that a supported employee is 
usually only assessed on one task, being a task that they can do well. This, 
submitted Mr Braddy, artificially inflated their annual wage over and above their 
full contribution to the business. He stated that his main objective was to create 
a level playing field between ADEs rather than the current position whereby 
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Mambourin paid an average hourly rate of $8.93 and the national average rate 
was $5.37. Mr Braddy agreed that if everyone were paying $8.93 it might 
resolve the issue. 


178  In Mr Braddy’s opinion, a significant problem with the SWS was its lack of 
robustness and objectivity. In particular, Mr Braddy contended that the quality 
of a wage assessment outcome was highly dependent on the quality of the 
assessor and the relationship the assessor had with the ADE. 
Paul Booker 


179  Paul Booker48 is the General Manager of Karakan Ltd (Karakan). Karakan is 
a disability service providing disability and mental health supports to people 
across a range of locations throughout South East Queensland since 1972. 
Mr Booker outlined that Karakan adopted the SWS between 2014 and 2015 
after phasing out the use of the BSWAT to conduct wage assessments for its 
supported employees. He said that following the adoption of the SWS, Karakan 
underwent a restructure of its business model in order to remain viable while 
still providing supported employment opportunities for its employees. 
Mr Booker submitted that Karakan had met the additional costs incurred in 
adopting the SWS in part via external funding through philanthropic grants, 
corporate funding and social procurement. Mr Booker stressed, however, that 
this funding was not guaranteed on an ongoing basis. Additionally, Mr Booker 
submitted that SWS supplementation funding from the Australian Government 
masked the immediate financial impact of adopting the SWS. The tapering of 
the supplementation would require Karakan to continue to invest its profits to 
meet the future shortfalls rather than investing in innovation, maintenance and 
growth. 


180  Mr Booker’s view was that the SWS in its current form did not adequately 
ensure fair, sustainable and equitable supported employment opportunities. 
However, he recognised that due to the wide range of disability enterprises 
throughout Australia, there was difficulty in establishing a “one size fits all” 
wage assessment tool. 
Kerry Browne 


181  Kerry Browne49 is the Chief Executive of Help Enterprises (Help). Help is a 
disability service provider which employs 305 people with varying degrees of 
disability to work in a number of social enterprises it operates in Queensland. 
She gave evidence that following Help’s adoption of the SWS to conduct wage 
assessments in December 2016, its supported employee wages bill had 
increased by over $355,000 per annum (25%). She said a complete restructure 
was required of its business model to remain viable. Ms Browne said that Help 
was “already under extreme pricing pressures” and that while the federal 
government’s supplementation funding was largely masking the immediate 
impact of adopting the SWS, Help would be unable to continue operating in its 
current form unless there is some guarantee of an ongoing wage subsidy. 


182  Ms Browne stated that Help would like to adopt the modifications to the 
SWS, once available. In her opinion, the SWS weekly minimum was causing 
significant problems, with wages over $10 per hour and above being financially 
unsustainable with respect to employees with low output and a lack of skills 
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(which precluded placement in alternative employment options) and who 
require high support. She stated that Help will have to investigate the provision 
of non-vocational supports for employees through the NDIS, and expressed her 
disappointment that they are facing being priced out of employment supports. 
Kristian Dauncey 


183  Kristian Dauncey50 is the Chief Executive Officer of Knoxbrooke Inc 
(Knoxbrooke), a disability support provider in Victoria which employs 
135 people with varying degrees of disability to work in a number of social 
enterprises it operates. Its flagship business, Yarra View Nursery, has a high 
proportion of employees with a disability. Mr Dauncey stated its “success has 
been the opportunity to provide people with disability with an interest in 
horticulture genuine employment in a commercial nursery business”.51 


184  Mr Dauncey gave evidence that following Knoxbrooke’s adoption of the 
SWS to conduct wage assessments in 2016, its supported employee wages bill 
had increased by $359,668 per annum. He said that Knoxbrooke has had to 
“completely overhaul” its business model to remain viable, involving significant 
(unfunded) investment in capital to support the establishment of new business 
lines. While Knoxbrooke had gained support from the Victorian government to 
obtain business contracts for the nursery, this support was not guaranteed on an 
ongoing basis. Mr Dauncey also gave evidence that while the federal 
government’s supplementation funding is largely masking the SWS’s immediate 
impact, unless there was some guarantee of an ongoing wage subsidy, 
Knoxbrooke was unlikely to be able to continue operating in its current form. 
Florence Davidson 


185  Florence Davidson52 is the Executive Officer of The Christie Centre 
(Christie) in Mildura Victoria. Sunraysia Supported Employment Services 
(SSES), a branch of Christie, is a disability service provider which operates 
several disability and social enterprises, employing 31 people with varying 
degrees of disabilities in North West Victoria. Ms Davidson stated that Christie 
firmly believes in meaningful employment and its benefits to health and 
well-being and was committed to the disability/social enterprise model as a key 
pillar of their organisation’s vision and mission. One of their businesses, 
Aroundagain, located next to Mildura Landfill, is expanding to include a 
builder’s yard and e-waste recycling to avoid the use of landfill. Another 
business, the Mildura Chocolate Co (MCC) produces premium chocolates with 
local produce. 


186  Ms Davidson stated that Aroundagain and MCC employ in excess of 23 staff, 
with a high proportion having a significant level of impairment requiring 
support to attain their employment goals. Ten volunteers assist at Aroundagain 
and seven at MCC. SSES’s success has been to provide opportunities to people 
living with a disability with skilled support, training and employment in a 
genuine commercial setting. 


187 Ms Davidson stated that since adopting the SWS, SSES’s supported 
 


50 Witness Statement — 25 October 2017, Exhibit 42; Oral Evidence — Transcript 
14 February 2017, PN4300-PN4354. 


51 Witness Statement — 25 October 2017, Exhibit 42; Oral Evidence — Transcript 
14 February 2017, PN4300-PN4354 at [2]. 


52 Witness Statement — 1 November 2017, Exhibit 54. 


181







 


293 IR 1] Re 4YRMA - SES AWARD 2010 (Fair Work Commission) 69 


employee wages bill had increased by approximately 18%. As a result, they 
have had to restructure their business model to ensure ongoing commercial 
viability, involving significant risk and unfunded investment in capital to 
increase productivity and to support the establishment of new business lines, as 
well as re-locating MCC to reduce operational costs. They had gained support 
from government departments through their social procurement projects, but 
there was no ongoing guarantee. The phasing out of federal government funding 
would require a significant increase to profitability to cover increased costs and, 
unless there was some guarantee of ongoing wage subsidy, they might not be 
able to continue operating their current business and service model. 


188  Ms Davidson submitted that the SWS weekly minimum wage was causing 
significant sustainability problems with employees who had low productive 
output rates requiring high levels of on-the-job support. As a consequence, 
SSES had difficulty in placing these employees in other employment and was 
greatly disappointed to see these employees being priced out of supported 
employment. 
Joanne Jessop 


189  Joanne Jessop53 is the Chief Executive Office of Multicap Limited (Multicap) 
in Queensland, an operator of an ADE and a number of social enterprises which 
provide employment opportunities for over 110 people with disabilities. One 
business, Monte Lupo Arts (MLA), provided high quality ceramic artwork to 
galleries across Australia and employed around 30 people, a high proportion of 
whom had a disability. Another business, Makeables, provided assisted 
workmanship services including assembly, packaging and finishing and 
employed more than 70 staff, a high proportion of whom required levels of 
support due to their disability. 


190  Ms Jessop gave evidence that in August 2013, Multicap adopted the SWS 
across MLA to conduct supported employee wage assessments after phasing out 
the BSWAT. She stated that the Makeables staff transitioned from another 
disability enterprise that was already using the SWS. Following the adoption of 
the SWS, MLA’s supported employee wages bill increased by 41%. The MLA 
business model was overhauled in order to remain viable. This involved 
significant risk and unfunded investment in capital to support the establishment 
and operation of new business lines. Ms Jessop stated that the early adoption of 
the SWS had made Multicap ineligible for federal government subsidies offered 
to organisations to assist in moving from BSWAT to SWS. 


191  Ms Jessop submitted that Multicap would like to adopt the modifications to 
the SWS as the SWS weekly minimum was causing significant problems. They 
had to “top-up” wages for 28 employees, many of whom required significant 
daily support and whose chosen hours meant they did not meet the minimum 
weekly pay mandated by the SWS. She submitted that these people want to 
remain employed at MLA or Makeables, but this increased their annual costs by 
around $40,000 and was unsustainable. 
Rob William Kirkham 


192  Rob Kirkham54 is the Chief Executive Officer of Access Industries for the 
Disabled (Access Industries), which provides paid supported employment 


 


53 Witness Statement — 6 November 2017, Exhibit 56. 
54 Witness Statement — 25 September 2017, Exhibit 51. 
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services to support persons with disabilities. Access Industries has three 
divisions: packaging, timber products and a commercial laundry. Out of 
424 employees, 240 are supported employees. He stated that jobs and tasks are 
allocated based on each individual supported employee’s abilities. In his 
witness statement he described the different activities and the different ratios of 
support workers and supported employees, their operations and the impact 
of work on the lives of supported employees. 


193  Mr Kirkham stated the revenue stream and budgets for Access are reasonably 
close. Revenue was generated by a blend of supported and other employees who 
do not have a disability. He observed that the financial difference between the 
current wage assessment tool used by Access (the Greenacres tool) and ABI’s 
proposed work value classification structure was unclear, but in his view a skills 
and competency based structure would provide a fairer assessment for the 
employer to assess the supported employee’s capability range. A productivity- 
only assessment on a task did not provide the employer with all the inputs 
required to complete a finished product. The proposed skills-based classification 
structure was a very acceptable approach to determine wages in most industrial 
awards. Access had moved from the BSWAT to the Greenacres tool but 
although the Greenacres-assessed wages were mostly lower than the BSWAT, 
Access did not reduce its supported employee wages as a result. 


Tanya O’Shea 


194  Tanya O’Shea55 is the Chief Executive of Impact Community Services 
(Impact), which manages the Material Recovery Facility in Bundaberg, 
Queensland. In her witness statement, Ms O’Shea explained that Impact’s 
recycling and collections centre is a DSS funded ADE employing 27 workers 
with disability. Employees’ pro rata wages are determined by the SWS. 
Ms O’Shea’s said that her concern with the SWS was that undertaking a 
productivity assessment did not consider all the factors necessary to make an 
informed decision when determining a supported employee’s pro rata wage. The 
SWS assumes workers were already competent, and under the SWS, employees 
were assessed by completing one task only. Ms O’Shea said that since the 
adoption of the SWS, Impact’s annual supported employee wages bill had 
increased by $108,160, or 41%. She added that IMPACT would like to be able 
to use modifications to the SWS when they became available to enhance its 
financial viability and help ensure its service is able to continue providing 
employment options for people with disability in Bundaberg. 


Hugh Kenneth Packard 


195  Hugh Packard56 is the Chief Executive Officer of Valmar Support Services 
Limited (Valmar), which provides paid supported employment services to 
persons with disabilities. Mr Packard has 10 years’ experience as a fully 
accredited SWS assessor. Valmar employs a total of 64 support workers and 
supported employees in timber products, recycling commercial cooking/kitchen 
work and grounds maintenance across four sites in New South Wales. He said 
that the ratio of support staff to supported employees was based on the needs of 
the supported employees and the need and complexity of the task. In his witness 
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statement he described the different activities undertaken by the employees, how 
Valmar’s groups operated and the impact of work on the lives of supported 
employees. He observed that the level of productivity of each supported worker 
in the recycling, kitchen and sawmill work groups was dependent on, or 
determined by, the productivity of the rest of the work group. 


196  Mr Packard said that Valmar had not tested ABI’s proposed work value 
classification structure, but Valmar did internally test the SWS and were part of 
the formal trial of the modified SWS. He observed that the proposed 
classification structure would certainly be better than introducing either version 
of the SWS as neither acknowledged nor reasonably accommodated sub-level 
competence/skills in the assessment processes, despite a majority of supported 
employees having sub-award level competence. The proposed classification 
structure acknowledged this sub-award level competence as a genuine, industry 
wide reality and dealt with it similarly to award levels of competence or grading 
in all awards. Mr Packard further observed the SWS assumed competence for 
“100% of the time an employee is engaged in work and therefor assesses 
productivity in ‘artificial isolation’ from the actual production environment and 
in isolation from the applicable full suite of award competencies. Because of 
this it would ‘artificially’ increase wages for many employees well beyond the 
productive value they and do actually contribute to the business”. He said that 
the SWS was specifically developed for employees with disabilities working in 
open employment and was not designed for ADEs. 


197  Mr Packard referred to a trial funded by DSS that Valmar participated in of 
modifications to the SWS. He said that the evaluation report stated that the trial 
had not provided a clear case that the modified SWS can be consistently applied 
to provide an accurate assessment across a range of ADE contexts. During the 
trial’s data collection, it was identified that composition of a work group was 
central to productivity and output was significantly affected when the teams 
were reconfigured. He stated that the SWS was incapable of determining a fair 
wage in this situation. 


198  Mr Packard stated that in his experience as a long-term manager of an ADE 
he had noticed that many ADEs undertake a broad range of short-term contract 
work containing distinct steps. He observed that it is common for employees to 
work on several distinct jobs over the course of their workday or week. 
Supported employees might be assigned straightforward tasks that represented a 
small subset of a job, but these employees may perform these tasks at a highly 
productive rate. He stated that due to the simplistic nature of the tasks, there is 
not a realistic financial return at a rate covering an employee’s wage. Under the 
SWS, supported employees that are able to carry out more complex tasks are 
penalised if these tasks reduce their rate of productive output. He gave the 
example that an employee’s overall productive output rate might drop from 
80% to 50%. Mr Packard stated that this demonstrates that productive output as 
the sole determinant does not take into account all relevant factors including job 
related skills and competencies. Mr Packard stated he was firmly of the opinion 
that the SWS should not be mandated as the only acceptable wage assessment 
mechanism for use in ADEs. 
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Sally Powell 


199  Sally Powell57 was the Chief Executive of Bedford Group Ltd (Bedford) 
between August 2011 and December 2017, and commenced employment with 
Bedford in 2003. She has also worked with peak body disability providers both 
nationally and internationally. Ms Powell stated that Bedford is the second 
largest provider of supported employment for people with disability in 
Australia. It provided supported employment to about 1,800 people at a range of 
businesses in South Australia and at sites in Western Sydney and North 
Melbourne. She said she gave evidence in a personal capacity and not as a 
representative of Bedford. 


200  Ms Powell observed that people with disability, particularly intellectual 
disability, autism, or profound, complex disability have significant barriers to 
gaining and maintaining mainstream employment. She added that given the 
diversity and breadth of impairment of people with disability, and 
acknowledging the basic human right to work, the full range of employment 
options, including supported employment, was necessary to afford all people 
with disability the opportunity to gain and most importantly sustain 
employment. 


201  Ms Powell stated that public policy had a significant role to play in 
facilitating employment for people with disability. She recalled the impact of 
the closure of supported employment businesses in the United Kingdom flowing 
from a policy decision that was based on the belief that people with disability 
should be in mainstream employment, warning that the resulting unemployment 
and social isolation should not be repeated in the Australian context. Ms Powell 
stated that by 2013 no supported employment businesses existed in the UK, and 
that people with disabilities fell through the cracks with the vast majority of 
employees having left employment entirely. 


202  Ms Powell also gave evidence that the cost of running an ADE was 
considerably higher as it was not a mainstream employer, adding that an ADE 
was a disability service, educator and employer and as such required unique 
consideration. She said that supported employment plays a critically important 
role in Australian society and constitutes a targeted and fiscally responsible 
investment in public funds. Her opinion was that wages earned through 
supported employment can reduce public expenditure on DSPs and carer’s 
allowances. Her view was that supported employment significantly enhances the 
lives of people with disability, their families and carers in addition to wider 
society, and therefore needs not only to be protected but also encouraged. 


Michael Smith 


203  Michael Smith58 provided an expert witness statement on behalf of NDS. He 
stated that he had read the Harmonised Expert Witness Code of Conduct and 
agreed to be bound to it and his opinion was based on his specialised knowledge 
in disability services. He said that as a result of his 30 years of direct experience 
in disability services, he had specialised knowledge in the area including the 
management and operation of ADEs, unique cost implications and the impor- 
tance of differentiating between production and productivity. His experience 


 


57 Witness Statement — 21 November 2017, Exhibit 19; Oral Evidence — Transcript 
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working in disability services included senior positions with Access Industries 
as Deputy CEO, and CEO from 1989 until retirement in 2014. Since retirement, 
he has undertaken some consultancy work with Access Industries until 
April 2017. Access Industries provides supported employment and training for 
approximately 250 people with disabilities in a wide range of work. Mr Smith 
stated that he had been contacted by NDS to provide an expert opinion on the 
differences between employment in the open labour market and the operational 
concept of supported employment in ADEs, the cost implications of these 
differences, and whether SWS in its present form was an appropriate method for 
determining these differences and why. 


204  Mr Smith stated that in his opinion ADEs were functionally, operationally 
and economically different from typical commercial businesses. He said that 
where a business employed persons with a disability, that would represent a 
very small part of the workforce, and would be supported by a specialist 
external agency funded by the Commonwealth government such that it did not 
constitute an additional cost for the employer. The employee would be 
undertaking tasks that would otherwise be carried out by a non-disabled person 
at the full award rate. In contrast a typical ADE essentially functioned as a 
social justice program. ADEs provided supported employment for people with 
disabilities who aspired to work but are independently assessed as unlikely to 
succeed in the open labour market. Mr Smith stated that for over a decade, 
referrals to ADEs had come from Centrelink on the basis of a job capacity 
assessment. The workforce of ADEs were predominantly made up of supported 
employees with lower productivity and higher support needs. 


205  There was a commercial imperative for ADEs to operate viably, and ADEs 
offered services to other commercial businesses on a contract or sub-contract 
basis. The ADE model was usually dependent on sourcing work that was 
suitable and sustainable for supported employment. ADE operations were 
largely focused on manual activity which, if carried out in commercial 
enterprise, would often be automated to reduce labour costs. Mr Smith said that 
during peak-production and labour demands from commercial customers, ADEs 
engaged non-disabled casual labour to meet customer demand and maintain the 
continuity of the contract to ensure ongoing commercial opportunities. The cost 
of non-disabled casuals performing work that may have been automated in a 
commercial entity was less economically efficient but necessary. A new or 
replacement contract often required a major injection of preliminary training 
which could have a short-term adverse impact on cost. Additionally, down-time 
had a major impact on production. Down-time occurs during the frequent 
change-over of customer jobs or due to inappropriate behaviour. 


206  Mr Smith stated that given disabled employees’ productivity is substantially 
lower than non-disabled workers, there was a “diseconomy of scale”. For 
example, a commercial business may have 15 non-disabled workers and an 
ADE may have 45 supported employees for a comparable level of production. 
The diseconomy of scale also has other cost implications including 
requirements for larger accommodation, additional equipment and higher 
supervision rates. The additional costs associated with this were a direct 
consequence of the unique nature of supported employment services as 
provided through an ADE. 


207  Mr Smith stated that, unlike commercial operations, fluctuations of work or 
the loss of contracts in ADEs do not result in redundancies or terminations. 
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Employers are also limited in their capacity to send workers home during 
shortfall by duty of care considerations. He stated that ADEs typically intervene 
in situations of inappropriate behaviour to provide additional support to enable a 
worker to return to work rather than be terminated. He stated that while there is 
Commonwealth funding to assist in additional support costs, funding is not 
provided to offset the loss of production experienced whilst a worker is off task 
and receiving support. 


208  Mr Smith stated that in his opinion there was a major flaw in the current SWS 
methodology resulting in wage rates that were unaffordable and unsustainable 
based on production income. He stated that on this basis it cannot be considered 
a productivity-based wage; the methodology the SWS used was invalid because 
it implicitly equated productivity with output but ignored the costs associated 
with achieving that output. Steps 1 to 4 of the SWS Handbook described the 
methodology used to assess relative production output of a worker with 
disability compared to a worker who qualifies for the full award rate 
undertaking the same duties. Mr Smith said that aspects of this methodology 
were problematic when assessing teams where the output rate of the overall 
team is depressed by the slowest members. Further, it was difficult to establish a 
fair rate of pay for employees with widely fluctuating performance patterns, 
although no other assessment tool had been able to effectively overcome these 
problems. 


209  Mr Smith identified the major flaw in the SWS as being contained in Step 5 
of the SWS Handbook. He stated that Step 5 erroneously equated relative 
production output with productivity and required that a worker be paid a wage 
rate directly equivalent to output, but this wage translation step assumed that the 
cost must be met from the production income. If a worker had reduced 
production capacity, this reduced capacity impacted directly on their ability to 
generate the production income to cover all these costs, not just the direct wage 
sub-component. Mr Smith stated that the Supported Wage System Handbook is 
silent on how and where the employer is expected to generate the funds to pay 
for these costs. 


210  He stated that if production income generated by workers does not meet all of 
the businesses’ operational costs, the enterprise will operate at a deficit and will 
close down. Mr Smith stated that while these are considerations in a commercial 
business the diseconomies of scale in an ADE exacerbate this. However, some 
of these costs can be offset against Commonwealth subsidies and the tax 
concessions applicable to not-for-profit organisations.59 


211  Mr Smith stated it has been suggested that for a commercial business to 
remain viable, each production worker needed to generate approximately 
2.5 times their base direct wage plus entitlements to cover the business costs of 
operation. If a person with a disability was employed to undertake the same job 
as a full award rate worker and was assessed as producing 40% output then, 
including direct wages, wage on-cost entitlements and other business costs, 
there was an immediate and significant shortfall. 


212  He stated that the failure to acknowledge and recognise the difference 
between “production output” and “productivity” was the most significant 
problem with the SWS methodology. It was containable in open employment 
but problematic in ADEs where supported employees generally had lower 
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output levels and there were difficulties with cost absorption and diseconomies 
of scale. Unless the Commonwealth government made a firm and enduring 
commitment to underwrite the economic shortfall of the SWS methodology, 
ADEs would be financially non-viable and forced to close with the progressive 
loss of job opportunities for 20,000 people with disabilities. 
Kevin Todeschini 


213  Kevin Todeschini60 is the Services Manager of Start Fresh Services (Start 
Fresh). Start Fresh is an ADE that has paid full award wages to employees with 
disability since its inception in 2008. Mr Todeschini said that he did not know 
why pro-rata wage assessment was not introduced at that time, as the case-based 
funding level at which DSS funded most of the 20 supported employees 
(level 3) indicated they required significant on the job support. 


214  Mr Todeschini stated that while there were positive social and economic 
benefits for supported employees being paid full award wages, the payment of 
full award wages had significant impacts on the business’ viability. Examples he 
provided included the creation of disharmony in a team environment due to staff 
receiving the same rate of pay as less productive co-workers with a disability; 
the business being placed at a competitive disadvantage due to supported 
employees’ reduced rate of productive output; and the business’ inability to 
provide the maximum funded supported employment positions for many years, 
despite a reduction to 12 funded positions in 2013, because it is “still not 
financially sustainable to employ this many workers with disability at full award 
wages”. He said that, following a review of its business model, Start Fresh now 
only employed people with a level of disability that was likely to be funded at 
DMI level 1 on the basis that increased productive output reduced business cost, 
but this practice did not resolve all of the issues he had identified. 
James Wood 


215  James Wood61 is the Managing Director of Product Action Inc (PAI), a 
disability support provider in Adelaide which is primarily a packaging outlet for 
local industry. He said that PAI’s success had been to provide people with 
severe disabilities genuine employment in a commercial business. In 2015, PAI 
adopted the SWS after phasing out use of the BSWAT to conduct supported 
employee wage assessments. He stated that PAI’s supported wages bill has 
increased by almost 62% since adopting the SWS and they had had to change 
their business model in order to remain viable. They had gained support from 
the DSS, but ongoing support is not guaranteed. He said the SWS weekly 
minimum wage was also causing significant problems as it was financially 
unsustainable for employees who had low productive output and required high 
support and whose lack of skills prevents alternative employment options. 
Civic Disability Services 


Nicole Fitze 


216  Nicole Fitze62 is General Manager of Human Resources of Civic and has 
worked there since 2000. Civic operates an ADE providing paid employment to 
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people with intellectual disabilities and/or mental health conditions, who are in 
receipt of a DSP and who require additional support in the workplace. Civic 
uses the Civic Industries Supported Employees Wage Assessment Tool (the 
CISEWA tool) to set wage rates for supported employees. It was developed in 
2002 by a consultant and is a hybrid of the Greenacres and Skillsmaster tools. 
Part of Ms Fitze’s current role is to review Civic’s use of the CISEWA tool. 


217  Ms Fitze said that Civic received government funding for the ADE, but this 
was insufficient to cover the costs associated with supporting and assisting the 
supported employees. Civic is engaged by third party companies who require 
tasks to be performed and who are interested in diversifying their workforce. 
Civic employees are assisted by five employees without a disability who run 
machinery outside of supported employee capability and who supervise and 
assist supported employees. She said that the way Civic engages supported 
employees is different from employers in the general labour market. Civic 
employees typically have much higher support, behavioural requirements and 
limited skills. Civic also provided supported employees access to services not 
available in open employment. 


218  Ms Fitze was cross-examined about the application of the CISEWA Tool. She 
agreed that Civic received government funding in relation to behaviour 
management but that Civic also made a further deduction from wages for the 
behaviour of the individual based on a loss of performance time. 


219  Ms Fitze said that she has had exposure to the SWS and Skillsmaster. Her 
understanding of the SWS was that it claimed to determine a fair wage for 
supported employees through an assessment of productivity only and did not 
consider the impact of support requirements or the work environment. She 
stated that the SWS assessed a supported employee against an employee 
without a disability but that the full duties of a role, such as a receptionist, were 
not as simple as the tasks that were assessed in the SWS assessment. This was 
likely to create an inaccurate measure of actual performance and efficiency. She 
stated that the CISEWA Tool was a fair tool and a more reliable tool that the 
SWS. Ms Fitze agreed in cross-examination that the proper way in which 
the SWS is administered is to compare the actual duties performed by the 
worker with those actual duties performed by a benchmark person without that 
disability. She agreed that under the modified SWS, with the insertion of 
historical data that enabled the individual’s productivity to be captured over 
time, satisfied her concern about distortions arising from a point in time 
assessment. 


220  Ms Fitze considered that the AEDLC’s proposal to vary the SES Award was 
not in the interests of supported employees. The ADE was not a profit-making 
enterprise and ordinarily made a small loss or broke even. Forcing higher costs 
on the ADE by requiring it to use the SWS would result in substantial 
downsizing or closure. 


Blueline Laundry Inc 


Robert Fraser 


221  Robert Fraser63 is employed as the Development and Sustainability Manager 
for Blueline. He was previously employed as Blueline’s Training Services 


 


63 Witness Statement — 21 November 2017, Exhibit 41; Oral Evidence — Transcript 
13 February, PN4204-PN4270. 


189







 


293 IR 1] Re 4YRMA - SES AWARD 2010 (Fair Work Commission) 77 


Manager and General Manager. He has been involved with the Blueline Wage 
Assessment Tool (the BWAT) since 1998. Mr Fraser stated that Blueline differs 
from other ADEs in that it operates a viable commercial business, unlike other 
ADEs who were dependent on government funding. In Mr Fraser’s opinion, the 
BWAT was simple, practical and based on the competencies required for 
employment in a commercial laundry. In cross-examination, he agreed that 
under the BWAT an employee would be assessed on more than one task even if 
the employee preferred to work one task and the employer did not require an 
employee to work on more than one task. Mr Fraser disagreed that the BWAT’s 
assessment of an employee’s motivation in determining wages was a subjective 
assessment. 


222  In Mr Fraser’s opinion, if the SWS were adopted as the sole wage assessment 
tool, this would adversely impact Blueline’s ability to employ its 81 supported 
employees. He said that the introduction of the SWS would compel Blueline to 
select employees with higher productivity levels. Mr Fraser provided the 
example of high support needs employees with a productivity as low as two per 
cent, and said it was unlikely that Blueline could viably support employees with 
such high support needs. Mr Fraser was cross-examined about an assessment 
from Synergy Group, a consulting firm, that there would be an increase in 
wages costs of $390,856 per year if SWS were used. He stated that he did not 
know the methodology used to make this assessment. 


Peter Godfrey 


223  Peter Godfrey64 is employed as Blueline’s External Facilitator. In 1994 he 
assisted Bayview Laundry, now Blueline, to develop its original wage 
assessment tool. He gave evidence concerning the BWAT’s application and 
methodology. He said that a new Blueline employee would undergo an initial 
BWAT assessment within a 13-week intake period to assess their capacity and 
set their wage levels. The BWAT was used to assess the productivity levels of a 
supported employee as a percentage of that achieved by an employee who is 
working at a standard performance rate using the correct methods and applying 
themselves to a variety of laundry tasks. Ongoing supported employees had 
their productivity and competency assessed annually based on a percentage 
relative to standard performance and against five core areas. Individual 
employees received a rating out of 10 on each competency by references to a 
series of questions. Scores were then discussed before preparing individual 
training plans. If an employee’s productivity or competency had regressed, their 
wages were not reduced. An employee could request a re-assessment if required 
and as appropriate. 


224  Mr Godfrey stated that annual BWAT assessments were checked for validity 
by reference to the average productivity, output and staffing levels of 
comparable commercial laundries. The assessment reflected both the average 
productivity of Blueline’s supported employees as well as the individual 
productivity of a particular supported employee. 


 
 


64 Witness Statement — 21 November 2017. 
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Endeavour Foundation 
Andrew Donne 


225  Andrew Donne65 is the Chief Executive Officer of Endeavour Foundation 
(Endeavour) and is responsible for all operational and managerial functions 
across the organisation’s five core services in New South Wales, Queensland 
and Victoria. In his role, Mr Donne has overall responsibility for the 
management and operation of Endeavour’s ADE. 


226  Mr Donne said that, following a trial of the SWS conducted by the 
Department of Education in 2016, the results indicated there were a number of 
shortcomings in utilising the SWS tool at Endeavour. The SWS did not account 
for the social and behavioural challenges facing those supported employees with 
an intellectual disability which might impact on their production rate, nor did it 
account for the complexity of tasks. Further, he submitted that the SWS tool did 
not take into account any vocational skills required to complete the job and that 
individual tasks undertaken by employees were not typically remunerated as 
individual tasks in an open environment. Nor did the SWS adequately identify 
the periods of inactivity of the employee, whereas the Greenacres Tool which it 
currently used would identify any unproductive period and provide a discounted 
wage due to this in the short term while at the same time nonetheless providing 
the opportunity to improve the wages of the worker by focusing on areas of 
opportunity for improvement in the long term. 


227  Mr Donne stated that Endeavour would be unable to sustain an increase to the 
rates of pay that would follow if it was required to use the SWS tool. He 
considered that the Greenacres Tool was more appropriate for Endeavour as it 
had regard to the unique nature of supported employment and, in particular, 
employees with an intellectual disability. 


228  In response to the evidence of Kate Last, Mr Donne said that Endeavour had 
no record of her being offered $10 per hour, as she alleged. Ms Last was 
recently assessed in May 2017, which produced a rate of $7.29; however, 
Endeavour did not reduce her rate and she remained on an hourly rate of $8.67. 
Scott Reed 


229  Scott Reed66 is a Senior Business Services Manager at Endeavour and is 
responsible for the overall management and operations of Endeavour’s ADE. In 
his role, Mr Reed approves the assessment of employees using the Greenacres 
tool. 


230  There are currently 49 supported employees who work at Endeavour’s 
Maryborough ADE producing a range of timber products. Of those 49 supported 
employees, 46 have their wage rates assessed using the Greenacres Tool and 
three supported employees have their rates of pay assessed using the SWS. 


231  Mr Reed gave evidence that safety and quality control are critical challenges 
for supported employees during the production process, requiring constant 
encouragement and training via a number of established learning steps. He said 
that it could take several months for a supported employee to progress from one 
step to another and some employees may not have the capacity to progress 
through each stage. 


 


65 Witness Statement — 2 February 2018, Exhibit 40; Oral Evidence — Transcript 
13 February 2018, PN4038-PN4192. 


66 Witness Statement — undated, Exhibit 183. 
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232  His view was that the current Greenacres Tool was a more appropriate tool to 
assess wages rates for supported employees, as it had regard to the employee’s 
productivity capacity in addition to his or her competencies. Mr Reed 
highlighted that the SWS tool is based on productive output and might result in 
a situation where an employee undertaking less challenging tasks might be paid 
at a higher hourly rate than one undertaking more complex work. The SWS’s 
focus on productive output alone would see unsustainable increases to the cost 
of wages. Moreover, solely measuring productivity does not include an 
assessment for quality nor does it account for any distractions which may arise. 
The Mai-Wel Group 


Anne Hodgson 


233  Anne Hodgson67 worked at The Mai-Wel Group (Mai-Wel) for 20 years. She 
was the former Deputy CEO of Mai-Wel and continues to volunteer on a Board 
of Directors subcommittee and works as a consultant as required. She was 
responsible for developing The Mai-Wel Group Wage Assessment Tool 
(Mai-Wel tool) to be compliant with the established Disability Service 
Standards and supported the ongoing inclusion of the Mai-Wel tool in the SES 
Award. Ms Hodgson said that the Mai-Wel tool included both the assessment of 
an employee’s competency (skills) and assessment of their productivity in order 
to be fair, transparent and non-discriminatory. In response to AEDLC’s position, 
she said that direct observation and testing to assess competencies is fair, 
non-discriminatory and widely practiced in non-disability employment. The 
approximate four-month assessment process provided opportunities for 
supported employees to demonstrate their competencies and provided a clearer 
and more accurate assessment as the extremes of performance were removed. 
Assessment involved a range of staff to ensure a consistent and fair application 
of the assessment process. Carers of the supported employees were informed of 
the process (including the complaints process) and were satisfied with the 
results. Ms Hodgson stated that during her employment at Mai-Wel no wage 
assessment was challenged nor was any complaint received. She said that a 
productivity-only assessment did not consider issues such as the limitations 
placed on an individual working in a team and the impact on productivity when 
a job has been modified to suit the needs of individuals with disability. 


Anthony Rohr 


234  Mr Rohr68 is the General Manager, People, Culture, Quality, Safety of 
Mai-Wel. He stated that neither the original SWS nor the modified SWS were 
suitable tools in ADEs. In his view the assessment methodology of the SWS 
was simplistic and rigid and could not provide a valid and practical method of 
wage assessment in an ADE, although he accepted that he was not a qualified 
SWS assessor and was not responsible for the application of the Mai-Wel tool. 
He said that the SWS timing does not record individual productivity in 
production line work but was influenced by the level of teamwork achieved. He 
highlighted that due to the custom nature of the products manufactured at 
Mai-Wel, there were no practical means to establish a standard for type and size 


 


67 Witness Statement — 20 November 2017, Exhibit 62. 
68 Witness Statement — 21 September 2017, Exhibit 35; Further Witness Statement — 


21 November 2017, Exhibit 36; Further Witness Statement — 14 December 2017, Exhibit 37; 
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(of crates or pallets) that can be used in an SWS assessment. He suggested that 
the SWS methodology does not recognise the value and broad skills an 
employee contributes in certain tasks. He accepted in cross-examination that the 
SWS did consider supervision responsibilities at the end of the assessment and 
if there was a higher level of supervision than usual then the assessment score 
would be adjusted accordingly. However, he said that that speed had a 
significant bearing on the assessment outcome and in some circumstances, such 
as paper removal, the assessment only referred to speed. He also agreed in 
cross-examination that the two group leaders assessed in the modified SWS trial 
conducted at Mai Wel performed more tasks than the other employees and had 
higher productivity results, but said that this followed from the fact that a 
person whose disability does not affect them to the same extent as others will 
have higher productivity because they can do more parts of the job. 


235  Mr Rohr said that ABI’s proposed work value classification structure allowed 
a supported employee to be classified to a level based on their 
competencies/skills. In this sense it was similar to the Mai-Wel tool because it 
considers the overall job or jobs that are undertaken in the workplace. However, 
he accepted in cross-examination that proposed structure had not been used in 
Mai-Wel or applied, assessed or costed. 


236  Mr Rohr said that the important distinction between open and supported 
employment was the need and duration of employment support to cater for the 
level of disability and a person’s capacity. In open employment, if the person 
does not require it then employment support is not ongoing, or alternatively is 
provided intermittently. This is compared with a supported employee who 
would not be able to perform or maintain their job if it was not for the support 
provided by ADEs. The Mai-Wel tool considered supervision as part of the 
assessment and took into account the ability of the supported employee to 
undertake work with constant supervision through to their ability to working 
independently. The funding provided by the Commonwealth did not always 
cover the support required by supported employees. Both a low support and 
high support employee can have high levels of productivity and there was no 
fixed correlation between the assessed level of funding and the competency and 
productivity of a supported employee. The level of support which a supported 
employee is funded for has no bearing on the wage that they are paid. 


237  Mr Rohr contended that the SWS requires a performance standard to earn the 
full award wage to be set for the purpose of assessment, when in fact many 
modified jobs performed by supported employees having no reference point to 
the full award wage job and performance standard. As all the work in ADEs is 
performed by supported employees, it is difficult for the SWS to operate in the 
way it was designed for in open employment. 


2MW1, 2MW2, 2MW3, 2MW4, 2MW5, 2MW6, 2MW7, 2MW8, 2MW9, 
2MW10 and 2MW11 


238  Eleven statements made by supported employees of Mai-Wel or the parents 
or carers of supported employees of Mai-Wel were filed, and each was 
pseudonymised.69 None was required for cross-examination. In summary they 


 


69 Witness Statement — 7 November 2017, Exhibit 107; Witness Statement — 8 Novem- 
ber 2017, Exhibit 85; Witness Statement — 6 November 2017, Exhibit 108; Witness 
Statement — 6 November 2017, Exhibit 86; Witness Statement — 6 November 2017, 
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described the benefits and importance of supported employment for supported 
employees and their parents/carers, and a strong concern about the possible loss 
of such employment. For example: 


• MW2 is the mother of an intellectually disabled daughter who cannot 
read or write. MW2 supports her financially and provides her housing. 
Her daughter is employed by Mai-Wel, and this is important to her as it 
fulfils her dream to work and provides her with a monetary incentive. 
Her self-esteem and independence have improved in supported 
employment as she is socially accepted. She has previously been unable 
to cope in open employment as it does not have the same level of 
support as that received at Mai-Wel. If her daughter could no longer 
had access to supported employment, this might result in MW2 having 
to deal with mental health issues resulting from boredom, and MW2 
would no longer be able to have any time away from caring for her 
daughter. 


• MW3 is an employee at Mai-Wel. She said she loves working with her 
friends and giving her mother and father time to relax. Working gives 
her routine and independence and allows her to spend time with people. 
If she could not work at Mai-Wel, she would be at home doing nothing 
and her mother would have to be with her all of the time. She said 
“They need a break from each other”. 


• MW4’s daughter who has an intellectual disability, cerebral palsy, 
dormant brain tumour, left-side hemiplegia, scoliosis and talipes. Her 
daughter has been employed by Mai-Wel for the last 20 years. MW4 
said her daughter “needs things positioned on her right side, she has to 
be trained in the differences between paper, cardboard and plastic … if 
she is having a bad day she will just throw everything in … [she] needs 
very clear instructions, like the plain paper goes here, for shiny paper 
you say feel this type of paper it cannot go in”. MW4 provides her 
daughter with assistance showering, getting dressed, feeding her and 
packing her lunch and providing her transport. Her employment at 
Mai-Wel is important to the whole family. MW4 said it provides her 
daughter a reason to be motivated, have a sense of achievement and 
gives her a sense of purpose in paid employment. It is not feasible for 
her to sit at home every day. 


Yumaro 


Mark Brantingham 


239  Mark Brantingham70 is the Chief Executive Officer CEO of Yumaro. He 
opposed the AEDLC application to removal the Yumaro Wage Tool (Yumaro 
tool) from the SES Award. He stated the Yumaro tool assessed the competency 
level of employees (in which productivity was also taken into account) and 
determined their wage level based on what they can do from a wide range of 
tasks ranked at increasing levels of complexity. He said that a competency- 
based tool encourages learning and skills development leading to higher wage 


 


(cont) 
6 November 2017, Exhibit 87; Witness Statement — 3 November 2017, Exhibit 111; Witness 
Statement — 6 November 2017, Exhibit 112; Witness Statement — 6 November 2017, 
Exhibit 113; Witness Statement — 6 November 2017, Exhibit 114. 


70 Letter to the Commission — 20 November 2017, Exhibit 45. 
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outcomes and is in line with the classification of work used by almost every 
other award. He disagreed with Mr Cain’s evidence that an employee with 
disability should be able to expect that if they are doing one, some, or all of the 
specialist packaging job tasks within Grade 2 classification of the SES Award, 
that a SES Award wage assessment will be based on this classification and rate 
of pay. He said that the application of this proposition within ADEs would see a 
distortion in wage rates and the closure of many enterprises. 


240  In Mr Brantingham’s view, under the SWS employees doing the more 
complex task would achieve lower wage outcomes than the employees doing 
more simple tasks. This would unfairly distort wages and in the process make 
some of their best employment ventures unsustainable. However, he accepted in 
cross-examination that, from anecdotal evidence, the average wage under the 
SWS and the Yumaro tool were about the same. He also agreed that under 
the Yumaro Tool there was an alignment between the employee and the job 
classified in the Yumaro Enterprise Agreement and that if employees were able 
to do a job they were paid a pro rata amount of the award. 


United Workers’ Union 


Martin Schultz 


241  Martin Schultz71 is a Stakeholder Relations Managers at AustralianSuper, the 
largest superannuation fund in Australia, and has been employed by 
the organisation for 9.5 years. Mr Schultz is responsible for providing advice 
and information to stakeholders and members relating to superannuation, 
and AustralianSuper products specifically. In his evidence, Mr Schultz said that 
due to the low level of contributions provided for most employees in the 
supported employment sector, the combination of fees and insurance premiums 
have the potential to significantly impact superannuation balances. Using the 
minimum rate of superannuation contributions under the SES Award, 
Mr Schultz observes that employees with contributions of $6 per week are left 
with a negligible balance on retirement due to the default insurance premiums 
absorbing all contributions over the working life. 


242  Mr Schultz gave evidence that AustralianSuper had developed a new product 
principally intended to be used by employees in supported employment called 
“Super Only” which will provide for zero insurance as the default offer to 
members. Mr Schultz said that from November 2017, new members covered by 
the SES Award will be allocated the Super Only product as the default option 
which will not require any amendment to the Award. Members may continue to 
insure themselves for death, TDP and income protection should they choose 
to do so. 


243  In relation to retirement incomes under the SES Award, Mr Schultz stated that 
AustralianSuper was requested to model a number of different scenarios to 
identify the likely amounts of superannuation accumulated over a working life 
based on different levels of contributions. Mr Schultz states the current 
minimum rate of $6 per week was set in 1993 and since that time wages have 
increased 158%. Mr Schultz observed that, if the minimum contribution rate 
had been increased in line with movements in actual weekly ordinary time 
earnings, it would now be $15.49. 


 


71 Witness Statement — 25 September 2017, Exhibit 181. 
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Our Voice Australia 
244  Our Voice Australia filed 55 statutory declarations made by disabled persons 


in supported employment, or by parents or carers of such persons. The maker of 
each statutory declaration has been pseudonymised. None were required to 
attend the hearing for the purpose of cross-examination. In summary, they gave 
evidence concerning the benefits and importance of supported employment to 
disabled persons and their parents/carers. By way of example: 


• AT is a parent of a supported employee. He assists his daughter daily 
with routine tasks that she cannot complete herself so that her condition 
is not aggravated. His daughter works two days per week, totalling 
13.5 hours. Working enables his daughter to interact with others and 
keeps her both physically and mentally active. It supports her 
self-esteem and allows her to feel like she is contributing to society. AT 
considers that work plays an important part in managing his daughter’s 
condition and without this outlet his daughter’s mental state would be 
negatively impacted and would most likely result in severe depression. 
AT further stated that the time she spends at work enables her family to 
take a break from carer duties and if she was unable to continue 
working this would mean additional stress on the family. 


• HB works as a supported employee, performing packaging since 2014. 
She states that the best thing about her job is being with her friends, 
and that receiving training is fun as she enjoys doing courses. Her 
supervisor encourages her to learn new jobs. HB likes that the 
organisation she works for listens to its employees. HB would like to 
keep working at her current workplace and would be really sad if she 
no longer worked there. 


• BM is a member of Our Voice and a parent of a supported employee. 
He stated that there had been many benefits to his son and family since 
his son started working. Working provided his son the opportunity to 
learn valuable practical trade, workplace and social skills. BM’s 
confidence has improved enormously, and his family are now working 
towards transitioning him towards independent living. 


• KS is a member of Our Voice and a parent of a supported employee. 
KS’s daughter has been working at her current workplace for three 
years and is currently paid a pro-rata wage calculated on elements of 
competency, productivity, skill and flexibility and also claims the DSP. 
KS stated that a wage system based solely on productivity would be 
unfair as higher skilled jobs would not be rewarded, and if the 
Commission were to accept this tool and her daughter’s workplace was 
as a consequence forced to make job cuts, young people with 
intellectual disabilities who could work in open employment would be 
forced to stay at home. KS said that this would be demoralising, 
depressing and stressful to the entire family. Her view was that the 
current system should be left as it currently stands. 


• MG is a member of Our Voice and sole parent of a supported employee. 
MG supports her daughter in every aspect of her life so that she is able 
to function each day. This includes assisting her daughter with physical 
care tasks, preparing her meals, laundering her clothes, managing her 
finances, providing transport and providing love and emotional support. 
Participating in supported employment has enabled her daughter to feel 
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a sense of achievement and purpose and gives her invaluable 
self-worth. MG’s daughter feels a great sense of satisfaction from 
relating to others as an equal working adult. Having time away 
from home allows MG and her daughter to talk about interesting things 
that have happened in her daughter’s day, and independence has 
allowed her daughter to mature considerably. Without supported 
employment for her daughter, MG would not be able to continue 
working full-time herself and would need to become a full-time carer. 
This would negatively impact on her family’s financial situation and 
lifestyle. Further, her daughter would have little interaction with her 
peers and could become lonely and isolated. Her daughter’s days would 
be void of stimulating activity, her self-worth would decline, and this 
would have a detrimental effect on her mental health. It would be 
unlikely for her daughter to gain open employment. 


• BM is a supported employee who has worked in his current role for 
16 years. He is able to learn new skills and complete courses that 
improve his work opportunities as well as supporting his individual 
needs. If he was no longer able to work at his job, he does not think 
that he would be able to pay his bills or have a superannuation fund for 
when he retires. BM stated that without this income he would be living 
in a group home which he does not think he would enjoy. Work gave 
him a reason to get up in the morning, and he found his workplace to 
be very friendly and understanding of employees’ disabilities and 
needs, as well as providing an avenue for social interaction. 


• CM is a member of Our Voice and also a sole parent of a supported 
employee. CM’s daughter has been in her current role for 
approximately five years. CM stated that her daughter is able to live “a 
bit of a ‘normal’ life” by going to work like her brother and sister. It 
also enables CM to work part-time, providing them with a reasonable 
home life. 


• ES is the mother of a 40-year-old man who has worked at ADEs for 
22 years. He has a severe intellectual disability with no literacy, 
numeracy, money, or travel skills. He could never work in open 
employment as he has previously attempted this. His employment is a 
sense of his identity. He looks forward to work, feels productive, never 
complains about getting up early, works hard and has to be coaxed to 
stop for morning tea and lunch. Any extra dollar he earns will reduce 
his pension by 50 cents and increase his rent in social housing by 
25 cents, and she considers that the current proceedings have placed his 
job in jeopardy for the sake of 25 cents in the dollar. ES and her 
husband have cared for their severely disabled son and were only able 
to do so because of the support of the education system and the ADEs. 
If ADEs were made unviable, the flow on effect would be devastating 
not only for people with disabilities but also their families. Without 
ADEs, it could be expected that there would be a large number of 
dissatisfied, bored and lonely people with nothing to do, families no 
longer willing or able to care for adult family members and an increase 
in demand on the NDIS. 


• LD is the parent of a man who has worked in supported employment 
for the last 25 years. LD and his wife are aged in their nineties. 
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Employment is a huge part of his son’s life, providing him with 
structure and a reason to get out of bed. His siblings are also relied on 
to provide help in his overall support structure. LD and his wife would 
not be able to provide more support and care time if he was unable to 
work and stayed at home. 


• RD is the brother of a supported employee who has been working at an 
organisation for 25 years. He has done a variety of jobs including 
packing, checking weights and peeling sweet potatoes. It is a big part of 
his life in which he takes pride, and he would be devastated if he could 
not continue to work with his lifelong friends. The remuneration he 
receives is almost irrelevant in the “big scheme of things”. Going to 
work each day makes him feel like he is contributing to society in a 
meaningful way. His employment is an integral part of the life of his 
family, which includes RD, his wife and five children, as they assist 
their ageing parents provide the quality family care that underpins his 
supported accommodation and his job. The continued ageing of RD’s 
parents means the role of siblings will increase over time as he will 
always need specialised assistance in his life. 


• AC works as a supported employee and has been working at the same 
organisation for 20 years. His duties include making metal tags and 
fence posts and sometimes working in the laundry. AC said that he likes 
his job and feels good about himself. He loves living at home with his 
parents and does not like staying alone at night. He would be upset if 
he could no longer work at his workplace. 


• JMM is a parent of a supported employee and has been the carer for her 
son for over 56 years. JMM has attended an ADE since he was eighteen 
years old and continues attending today. He is illiterate and has poor 
conversational skills, and would never be considered for any open 
employment. His attendance at an ADE daily has enabled JMM and her 
other children to live a better lifestyle too. Their town has a high 
unemployment rate and an ADE is desperately needed to supply an 
alternative for the disabled seeking employment. 


Consideration — wages structure 


General findings re the supported employment sector 
245  In our consideration of the claims concerning the wages structure of the SES 


Award, it is necessary to begin by making four general findings about the 
supported employment sector. The first is that we consider that the employment 
opportunities which the supported employment sector provides to disabled 
persons is of immense value to Australian society. We have summarised in 
detail the uncontradicted evidence given in witness statements made by 
numerous disabled persons and their carers/family members concerning the 
personal importance to them of employment in ADEs. Those statements make it 
clear that disabled persons place great weight upon the companionship, 
stimulation, independence, learning opportunities and the sense of dignity, 
achievement and self-worth which supported employment provides them. For 
the carers and family members of disabled persons employed in ADEs, the 
support and respite which employment in ADEs provides them, and the positive 
personal effects such employment has on the disabled person, is regarded as 
being of huge worth. It is also necessary to emphasise that ADEs are not just 
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employers of disabled persons in the normal sense, but also provide a range of 
additional support services which an ordinary employer does not, including 
training in life-skills as well as vocational training, counselling and behavioural 
support, and transport assistance. 


246  Some organisations in the disability sector (such as PWDA) deprecate 
supported employment and characterise it as “segregated employment”. For 
them, open employment should be the objective in all cases, and supported 
employment does not sufficiently facilitate that objective or indeed acts as an 
impediment to its achievement. We do not agree. While we accept that open 
employment is a generally desirable objective, for more severely disabled 
persons it will not be practicable either at all or at least within the current 
framework of government support. Jobs in ADEs represent for such persons the 
only realistic opportunity for employment they will ever have. Accordingly, a 
factor foremost in our consideration of the wages structure of the SES Award is 
to ensure that, subject to the requirements of the FW Act, the capacity of ADEs 
to continue to employ disabled persons is not prejudiced. 


247  Second, it must be recognised that the nature of employment is markedly 
different in the supported employment sector than in the general labour market. 
It is trite to say that the normal state of affairs is that employers will establish a 
job for the purpose of the performance of certain work functions which it 
requires to be performed in order to carry on its business. It will then hire a 
person whom it considers capable of performing those functions to the required 
standard to fill that job. Where the job is one that falls within the coverage of 
one of the Commission’s modern awards, the prescribed minimum rate of pay 
for that job will be determined by matching the duties and responsibilities of 
that job to one of the pay classifications in the award. The operating assumption 
when the Commission makes or varies its awards is that this normal state of 
affairs applies. 


248  ADEs operate in a different paradigm. The purpose of their existence is to 
provide employment opportunities for disabled persons who have restricted 
work capacity, typically on a not-for-profit basis. Accordingly, they seek only 
those business opportunities which will generate jobs capable of being filled by 
disabled persons, which necessarily limits the types of commercial activity they 
can engage in. Further, they do not arrange their workforces simply on the basis 
of a job structure that will allow the necessary work to be performed in the most 
productive and efficient fashion, and then recruit persons to fill those jobs. 
Rather, they create or tailor jobs in such a way that they are capable of being 
performed by a particular person with a particular disability or by persons with 
a class of disability. This may mean, for example, that a set of work functions 
which is capable of being performed as a single job by a single person not 
relevantly affected by disability is broken up into a number of discrete tasks, 
each of which will be made into a separate job that aligns with the work 
capacities of a particular disabled person. This is not the normal case of the 
employer requiring the employee to perform only a very confined task because 
the employer considers this to be the most efficient way to conduct its business; 
rather it is a case of the disabled employee’s restricted work capacity effectively 
dictating the nature of the job in which the employer may employ them. The 
disabled person does not therefore perform the “whole job” which the relevantly 
non-disabled person is capable of performing, notwithstanding that the duties 
performed by the disabled person may constitute part of those that might be 
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performed by the relevantly non-disabled person. This creates difficulties when 
it comes to the award regulation of such employment, as discussed later. 


249  Third, arising from the low-productivity nature of ADE operations as just 
described, they cannot financially be sustained by commercial revenue alone 
and are dependent to a large degree upon government funding. The 
Commonwealth Government is the principal source of funding, and 
immediately prior to the introduction of the NDIS it provided funding to ADEs 
using a case-based funding model. Under this model, financial support was 
provided to ADEs on the basis of an agreed number of employment places, with 
the amount of funding for each place calculated on a supported employee’s 
individually assessed support needs. 


250  Under the NDIS, individual persons with disability are funded for activities 
related to education, employment, social participation, living arrangements and 
other matters as identified in their approved NDIS plan. It is based on the 
concept that disabled persons should have independence, control and choice in 
respect of their life goals and supports. It is intended that registered providers of 
supports shall sell their services to disabled persons in a competitive market. 
The prices they receive for various services will be as determined by the NDIA, 
an independent authority. ADEs must become registered providers as part of this 
framework. 


251  Funding for ADEs is currently transitioning from case-based funding to NDIS 
funding. When supported employees have become NDIS participants and have 
an approved NDIS plan providing for employment supports, the Department 
ceases to provide case-based funding in respect of that person, and instead the 
ADE receives payment for the supports it provides the person in accordance 
with the established pricing framework. The majority of supported employees 
have by now transitioned to the NDIS, and it is anticipated that all or nearly all 
such employees who are under 65 will have transitioned by 30 June 2020 
(different arrangements apply to those over 65, who are not eligible to be NDIS 
participants). Case-based funding will continue to 30 June 2020 on a transitional 
basis for those supported employees who do not yet have approved NDIS plans 
providing for employment supports. 


252  Having regard to the revenue sources of ADEs, it is apparent that the capacity 
of ADEs to respond to any significant change in minimum wages levels is far 
more restricted than for ordinary businesses. They have no capacity to increase 
the substantial proportion of their revenue which comes from government 
funding to pay the increase (unless there is an independent decision of 
government to adjust its funding levels accordingly). Their capacity to increase 
the prices it charges to its commercial clients is likely to be limited due to the 
low-productivity nature of the goods and services they provide. Nor can they 
reduce employment and improve productivity without vitiating the very purpose 
of their existence. This means that the exercise of considerable caution is 
necessary in considering changes to the wage structure in the SES Award lest 
ADEs be rendered financially unviable. 


253  Fourth, although the evidence demonstrates that supported employees under 
the SES Award earn, on average, about $7.00 per hour, consideration of the 
appropriate minimum wage setting mechanism for disabled employees in ADEs 
must necessarily take into account the fact that such employees are invariably 
also in receipt of the DSP. For a single person 22 or more years of age, the basic 
fortnightly rate of the DSP (including the pension supplement and the energy 
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supplement) is currently $933.40. Receipt of the DSP is subject to an income 
test by which, for every dollar a recipient earns over $174.00 per fortnight, the 
DSP is reduced by 50 cents. This means, as an example, that for a disabled 
employee currently working only 15 hours per week at an assessed rate of $5.00 
per hour, a pay increase of a dollar an hour would result in a reduction of the 
fortnightly pension payment of $15.00. Thus, the benefit of the pay increase is 
significantly mitigated, although not entirely diminished, as a result of the 
tapering of the DSP payment. An employee in receipt of gross employment 
income of about $461.20 per week will receive, together with their 
income-tested DSP payment, a gross weekly income equivalent to the National 
Minimum Wage. The income needs of disabled employees in ADEs must be 
considered in this context. 
History of wage fixation in the supported employment sector 


254  In order to understand the process by which the current system of wage 
fixation for disabled employees contained in the SES developed, it is necessary 
to examine the history of wage fixation for disabled employees over the last 
30 years. An examination of that history exposes the origin of many of the 
issues that have arisen in these proceedings, and points to the appropriate 
methodology for resolving some of those issues. 


255  In the 1980s, it remained the case that the employment of disabled persons 
was dealt with by way of “slow worker permits” issued under State legislative 
regimes where the payment of a full award wage was not a viable proposition. 
A transformation of that position began with a discussion paper commissioned 
by the Australian Government in 1989 concerning four issues relating to the 
employment of people with disabilities, one of which was the “payment of 
productivity-based wages”. This followed the enactment of the Disability 
Services Act which included in its objects in s 3: 


… 
(c) to ensure that services provided to persons with disabilities — 


… 
(ii) enable persons with disabilities to achieve positive outcomes, such 


as increased independence, employment opportunities and integra- 
tion in the community; and 


… 
(f) to achieve positive outcomes, such as increased independence, employ- 


ment opportunities and integration in the community, for persons with 
disabilities who are of working age by the provision of comprehensive 
rehabilitation services … 


256  The discussion paper which was subsequently published in 1990 was 
prepared by Chris Ronalds with the assistance of the Labour Research Centre 
and was entitled “National Employment Initiatives for People with Disabilities” 
(the Ronalds Report). The executive summary for the Ronalds Report described 
the existing way in which the industrial relations system dealt with disabled 
workers as follows: 


People with disabilities who currently are employed are under one of four wage 
systems. The first system, which applies to the majority of workers with 
disabilities, is full award wages. The second, which applies to an extremely small 
number, is working with a slow worker permit for some proportion of an award 
wage. The third, which applies to most holders of slow workers permits, is a 
proportion of award wage supplemented by government income support, usually 
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the invalid pension. The fourth is receipt of an income support supplemented with 
a wage payment. This last option applies to workers in sheltered workshops and 
some workers in supported employment programs. 


257  The Ronalds Report identified a number of serious problems with the existing 
ways of employing disabled persons including, in relation to employees on slow 
worker permits, that their wage income was insufficient to cover living costs 
and that the receipt of income support “may make them vulnerable to 
unscrupulous employers who are prepared to pay minimal wages regardless of 
the worker’s level of skills”. Broadly speaking, the Ronalds Report called for 
the development of a new skills-based wages system for disabled employees. 
The executive summary in this respect stated: 


There is a clear need to develop a new system to ensure all workers with 
disabilities are paid an equitable wage which recognises their work and their 
contribution to society. The development of such a system must be informed by an 
examination of the systems which currently operate both for general wage fixation 
and for skills based wages. 


Previous work in the area of wages for people with disabilities has used the 
term “productivity based wages”. An example of the pertinent issues in 
the discussion paper led to the conclusion that the term is no longer appropriate, as 
it is too narrow to encompass all types of variations envisaged. Consequently, the 
term “skills based wages” is used to describe the possible future direction for 
wages policy for people with severe disabilities. This is in line with the 
terminology being used in the industrial relations arena during the award 
restructuring processes … 


Obviously, the target group for any new wage policy is not all people with 
disabilities in the general labour market. There are already many people working 
on or above full award wages and they will not be affected by such a policy. 


The target group to potentially benefit from such a policy are only those 
workers who, because of the nature or extent of their disability, are unable to 
operate competitively in the labour market as their level of skills is not the same 
as their coworkers. Their level of skills may be limited or restricted by a variety of 
factors, including the effects of their disability, job design, job duties, access and 
training. The level of skills may increase over a variety of times, depending on the 
same range of factors. There will be some people with more severe disabilities 
who need a skills based wage for a limited period only, while they are trained to 
perform the full range of job duties. Others may need such a wage for the entire 
time they work in that job, as the limiting or restricting factors may result in their 
level of skills not being able to be increased to the level of their co-workers. 


258  The Ronalds Report made recommendations for the Commonwealth 
Government to establish “a national and comprehensive system of skills based 
wage assessment processes which enable the same principles and structures to 
apply to all relevant parties around Australia”, and that a “working party be 
convened to undertake development of a system of measurement of skills for 
workers with disabilities in the target group”. In respect of these 
recommendations, the executive summary to the Ronalds Report said: 


There is an obvious need for standard methods of assessment, implementation, 
monitoring and evaluation, review and renewal processes and settlement of 
disputes to operate throughout Australia. 


The current systems run by state governments are not able to meet the needs of 
workers with disabilities who are able to work productively but at a reduced skills 
level. A new system needs to be developed to facilitate access for such workers 
into the general labour market. 
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… 


A new system of job evaluation and skills assessment needs to be developed, 
which is value-free and which represents an accurate method of assessing the 
workers capacity in relation to other workers performing the same tasks. 


 


259  In the 1990/91 Budget the Commonwealth Government announced a package 
of labour market and income support reforms for disabled persons which was 
known as the “Disability Reform Package” and had the objective of integrating 
disabled persons into the labour market. The DSP was introduced as part of this 
package to replace the former Invalid Pension. The package also made 
provision for the establishment of a new wages system for disabled persons in 
accordance with the recommendations of the Ronalds Report. The Disability 
Task Force, an interdepartmental consultative group, was established to oversee 
the implementation of the Disability Reform Package. The Disability Task 
Force set up a Wages Subcommittee with the following terms of reference: 


• Consider a supportive wages system from a Commonwealth 
perspective and to develop a general proposition on a supportive wages 
system. 


• Determine the target group for a supportive wages system. 
• Undertake further analysis on the various options (contained in the 


Ronalds Report) and recommend a wage options or approach. 
• Oversee the work of a consultancy to develop assessment guidelines. 
• Undertake negotiations with unions and employers on wage options 


and assessment guidelines. 


260  The Wages Subcommittee defined the concept of the “supportive wages 
system” as follows: 


The supportive wages system for disabled persons recognises that some persons, 
because of their disabilities, will be unable to work for a full award wage. In these 
circumstances the wage system should provide for a supportive wage arrangement 
consistent with the skills and competencies of the individual. 


 
261  The Wages Subcommittee then engaged a consultancy to develop assessment 


guidelines for the envisaged supportive wages system. The terms of reference 
for the consultancy included the following: 


The Consultant will provide a report incorporating a consistent set of guidelines 
for the operation of an assessment process to determine the percentage of the 
award rate to be paid to disabled workers. These will cover key factors common to 
the placement of people with disabilities in relation to: 


– assessment of individual job requirements; and 
– assessment of the individual’s skills and competencies against those 


required for competent performance of the job in question. 
These guidelines will provide for a cost-effective, simple, practical and readily 
accessible system, which is free of disability and other bias, and is suitable for 
application throughout Australia … 


 
262  The consultant engaged to prepare the report was Don Dunoon, a director of 


a human resources consultancy with expertise in the disability services field, 
with specialist assistance from Jennifer Green, a lecturer in the Education 
Department of the Australian Catholic University who specialised in 
“habilitation for people with disabilities, special education and communication”. 
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Their report72 (the Dunoon/Green Report) was published in January 1992. The 
Dunoon/Green Report described the extent of the application of the supportive 
wages system they proposed in the following terms: 


… the consultants have developed the assessment system with a view to it 
operating in conjunction with, and complementary to, the existing industrial 
relations framework that regulates mainstream working life. The foundation for 
the operation of industrial relations and wage setting in Australia is the award 
system. Accordingly, the consultants have developed the assessment system to 
have regard to award structures and coverage. The “benchmarks” against which 
assessment would be performed would be the wage rates and classification 
standards established within awards. 


Clearly, the prime objective of the consultancy is to develop an assessment 
system for operation in the open labour market. The system as developed here is 
designed to be capable of implementation in a straightforward manner in all 
instances where people with disability are working in individual jobs in open 
employment, where there is award coverage. The overwhelming majority of 
workplaces would be covered by awards. It is the expectation (indeed, the legal 
requirement) that the wages and conditions for employed people with disabilities 
would be covered by an award operating in the workplace. 


The question of the possible extension of the supportive wages system to 
workshops and other specialist disability employment settings raises a number of 
sensitive and difficult issues, one of which relates to award coverage. As noted 
earlier, many workshops and other specialist disability employers are not subject 
to award coverage, and in some states such coverage is precluded by industrial 
legislation. Without award coverage — and specifically award coverage of wages 
and not only conditions — there are no benchmarks against which wage rates may 
be determined. 


Other issues which bear upon the question of the assessment system to 
workshops include: 


• the need to foster the process of transition for workshops, in line with 
Government policy that workshops will increasingly focus their resources 
on offering open employment opportunities 


there is a concern that the general application of the supportive wages 
system in sheltered workshops may create an incentive for people to 
remain within workshops, thereby impeding the achievement of 
integration into mainstream working life 


• the need to more effectively define the employment relationship in 
workshops 


many workshops provide both employment and activity therapy; some 
refer to their workers as trainees. The line separating persons in an 
employment relationship from those in activity/training relationships is at 
present unclear 


• the ability of workshops to pay wages linked to awards 
if required to pay wages linked to minimum classification rates, many 


workshops would be likely to have great difficulty in paying, and could 
even be forced out of business. 


263  After concluding that similar issues applied in respect of “specialist disability 
employers (such as enclaves, crews and benchworks)”, the Dunoon/Green 
Report went on to say: 


 


 
72 Dunoon D, Development of a National Assessment Framework for a Supportive Wage System. 


Report to The Wages Subcommittee of the Disability Task Force (1992) Department of 
Industrial Relations, AGPS, Canberra. 
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In the view of the consultants, the difficulty of the issues raised above is that the 
implementation of the supportive wages system in other than individual jobs in 
open employment is impractical in the near term. If it is considered necessary to 
implement the supportive wages system in sheltered workshops and in specialist 
disability employment services other than individual jobs agencies, there may be a 
need for transitional arrangements, under which wage rates are progressively 
increased to the levels commensurate with supportive wage assessments. 
Ultimately, these are matters for determination in the context of the Government’s 
broader disability reform program. 


264  The above makes it clear that the authors of the report had in mind a system 
which was to apply to open employment, at least in the first instance. The 
Dunoon/Green Report went on to identify a number of principles for the design 
of the supportive wages system that had been established by the Wages 
Subcommittee. These included: 


The mere fact of some disability should not in itself imply that a worker is not 
entitled to a full award wage. 


– Such an approach would be inherently discriminatory. 
– A disability (however assessed) is not in itself a reliable proxy for the 


skills, competence or productiveness in any job (let alone in all jobs). 
It needs to be recognised that workers in certain jobs, because of their disability, 
may be unable to fulfil the full requirements of the position — either because of 
insufficient skills (e.g. due to a particular intellectual or psychiatric disability) or 
an inability to apply certain skills (e.g. due to a particular [physical disability). 


– The skill “shortfall” in practice may significantly affect the range of duties 
that can be performed or the pace at which a given set of duties may 
reasonably be executed. 


– Where this arises, the work value (e.g. the scope of duties) of the job in 
question may be affected directly and/or the productiveness of the 
employee is unavoidably constrained. 


– In such instances, there is a prima facie case for departure from the award 
rate prescribed for a particular existing classification to which the disabled 
employee may be appointed. 


265  Pursuant to these principles, the authors of the Dunoon/Green Report 
proposed a wage assessment system for disabled employees which would 
consist of the following steps: 


(1) Identifying the parties 
(2) Determining the requirements of the job 


(a) defining the job 
(b) considering the value of the job 
(c) providing the differing times spent on individual 


tasks/competencies 
(d) determining performance standards to form the basis of assessment 


(3) Assessing the job seeker’s performance against the standards 
(4) Adjusting for the time weighting 
(5) Determining a provisional assessment 
(6) Adjusting for supervision and other work-related factors 
(7) Describing the process of arriving at the assessment 
(8) Preparing a skills development plan 
(9) Commenting on the process 


(10) Reaching agreement. 
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266  In respect of step (2)(b), “Considering the value of the job”, the 
Dunoon/Green Report said: 


Work value considerations are a central feature of wage fixing in the 
mainstream industrial arena. Industrial tribunals have regarded work value as 
reflecting the skills and responsibilities performed by workers, and the conditions 
under which the work is done. Since the objective of the supportive wages system 
include that it should “promote integration of people with disabilities into 
mainstream working life” and that it should “be consistent with current industrial 
practice and reforms”, it is appropriate that the supportive wages assessment 
system take account of work value considerations. 


To clarify the concept of work value, consider two workers employed under the 
same industrial classification in a particular workplace. One worker with a 
disability is fully employed on a restricted range of duties, A, B, and C. 
Co-workers, without disability, perform duties A, B, C, D, E, and F. For ease of 
reference, the two jobs will be referred to as the restricted and non-restricted jobs. 
In considering the work value of the two jobs, the first point to note is that the 
concern is with the worth of the job performed, not the efficiency or 
productiveness of the worker with the disability in comparison with co-workers. 
The latter issue needs to be dealt with separately. 


In the example cited, the non-restricted job may be more valuable to the 
employer than the restricted job if: 


• the additional duties performed in the non-restricted job require more 
skills within the classification which are of a higher order, or which are 
more important in the workplace, than those in the restricted job 


• there is a cost in terms of lost productiveness or flexibility to the employer 
of maintaining the restricted job (for example, if the employer needs to 
take on part-time staff to provide skills which are not included in the 
restricted job but which are required in the non-restricted job; or if as a 
result of irregular work flows, the employer needs to be able to flexibly 
allocate employees between a range of duties within the classification). 


267  The authors of the report went on to identify some circumstances where the 
difference in work value between a restricted and non-restricted job might be 
“offset”, for example where “workers in the non-restricted job are rarely called 
on to apply the skills not required in the restricted job”. They also distinguished 
between the concept of “reasonable adjustment” to job requirements and the 
work environment, being “adjustments which might reasonably be expected to 
be put in place without a discount being applied to the value of the job” and 
“[m]ajor restrictions on duties [which] go beyond what is implied by reasonable 
adjustment, and may justify the job being assessed as of lower value”. 
Ultimately two principles were posited in determining whether it was 
appropriate to make an adjustment to work value. The first was that the onus 
should be on the employer to demonstrate the need for a work value adjustment. 
The second was: 


the case for the adjustment must be based on the worth of the job to be performed 
by the person with disability (once any necessary job redesign has been 
undertaken), and not the efficiency or productiveness of the worker with disability 
in comparison with co-workers. 


268  In relation to the process of determining an appropriate work value 
adjustment, the Dunoon/Green Report said: 


If a work value adjustment is considered appropriate, there is a question of what 
size this adjustment should be. There is no neat, “scientific” ways of determining 
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an appropriate adjustment; this is a particular area where subjective judgment is 
required. However, there are a number of factors which the parties (and assessors) 
should take into account in making a judgment about work value. These include: 


• the requirements of the job as specified in the classification 
• the range of duties performed by co-workers 
• the range of duties performed by the worker with disability 
• the levels of skill associated with the various duties 
• the frequency with which co-workers actually apply skills not required in 


the job as defined for the worker with disability 
• any costs accruing to the employer in terms of reduced flexibility and 


work unit productiveness 
• any offsetting gains in workplace productiveness and flexibility resulting 


from the worker with disability performing a restricted range of duties 
In the consultants’ view, it would be a rare and exceptional case when a work 
value adjustment exceeding 10 percent was appropriate. 


269  We note that the authors’ conclusion that a work value adjustment in excess 
of 10 per cent would only be appropriate in a rare and exceptional case was 
made in the context of a work assessment process which, as earlier stated, 
was intended for open employment, not supported employment. 


270 In respect of step (2)(b), the Dunoon/Green report said: 
The inclusion in the assessment system of scope for a work value adjustment is 


in recognition that the individual with disability may, as a result of the disability, 
not be able to perform the same range of duties as co-workers. There is, however, 
and additional consideration, which is that the disability may affect the pace at 
which the worker is able to perform the duties in his or her job. 


Accordingly, the assessment system needs to provide for some measure, or 
standard, of the level of performance that might reasonably be expected from a 
non-disabled worker, against which the worker with disability may be assessed. 
Such yardsticks are termed performance standards. 


… 
The following are two key points about the use of performance standards in the 


proposed system: 
• standards should reflect the minimum level of performance which would 


be expected from a competent worker without disability, performing the 
same duties as the job-seeker 


… 
• standards need to be set only for those tasks/competencies where the 


individual’s disability has some bearing on performance. For any parts of 
the job clearly unaffected by the disability, the worker may be assumed to 
meet the standard without any assessment being applied. 


271  In relation to step 6, the Dunoon/Green Report stated, among other things, 
that there might be a 10 per cent downwards adjustment in pay if the disabled 
worker “requires significantly more supervision than would be reasonably 
expected for a comparative worker without disability”. 


272  Attachment 5 to the Dunoon/Green Report set out a “mock-up” of an 
“Assessment Instrument — Application for Authority to Pay a Supportive 
Wage”. Where the employer sought an initial adjustment to be made in respect 
of the work value of a disabled person’s job under step (2)(a), the proposed 
instrument contained a table which required details to be filled in concerning 
“Tasks and competencies performed by the job-seeker” (i.e. the disabled 
worker), “Task/competencies/duties specified in award classification” and 
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“Tasks and competencies performed by co-workers”, and then required 
reference to work value “guidelines” (which the report proposed be developed) 
and a conclusion to be reached as to the “Assessed value of job (as % of 
minimum classification rate)”. In relation to step (2)(d), there was a further table 
which required the identification of each “task/competency” and its “time 
weighting” (the proportion of time on the job spent undertaking that task) and 
the “Minimum performance level that a competent worker without disability 
would be expected to be capable of achieving”. A separate table then required 
the “job-seeker’s” performance to be measured against performance standards 
(at increments of 10%) for each task/competency, and for these to be totalled on 
a time-weighted basis. 


273  Following the Dunoon/Green report, the Disability Task Force Wages 
Committee engaged in a process involving a range of outside groups including 
the ACTU and employers to design the supportive wage system envisaged by 
the report. The outcome was the SWS. It is not possible now to ascertain how 
this outcome was arrived at, but it is clear that the SWS was and is not 
consistent with the supportive wages system envisaged in the Dunoon/Green 
report in that it does not take into account the work value of the job being 
performed, only the relative productivity of the person performing it. 


274  This process culminated in a joint application made by the ACTU and the 
Australian Chamber of Commerce and Industry under s 113 of the Industrial 
Relations Act 1988 (Cth) to vary a range of awards to include a model clause to 
make provision for the operation of the SWS. In a decision issued by a Full 
Bench of the Commission on 10 October 1994,73 the application was granted. 
The Full Bench stated: 


The “Supported Wage System” facilitates the employment of workers with 
disabilities in open employment at a rate of pay commensurate with the 
employee’s assessed productive capacity. The system is an important social and 
industrial advance. 


The model clause, referred to above, defines the conditions to apply to 
employees who, because of the effects of a disability, are eligible for a supported 
wage under the terms of the clause. The clause among other things: 


• specifies the applicable percentages of minimum award rate of pay payable 
to an employee having regard to the employee’s capacity; 


• provides for the assessment of an employee’s productive capacity and its 
documentation in an assessment instrument; 


• requires the lodgment with the Registrar of all assessment instruments, 
including the appropriate percentage of the award to be paid to the 
employee; and 


• provides that, where an assessment has been made, the applicable 
percentages are to apply to the wage rate only and that employees will be 
entitled to the same terms and conditions of employment as all other 
workers covered by the award paid on a pro rata basis. 


The model clause constitutes part only of the “Supported Wage System”. Other 
parts of the system include a disability wage supplement paid through the social 
security system and other forms of support, such as on-the-job support and 
financial support for employers with respect to some of the additional costs of 
employing a person with a disability. 


Where, in the awards before us, the model clause replaces an existing “slow” or 
“infirm” workers clause, it is agreed that a savings provision be added to the 


 


73 Supported Wage System Decision (unreported, AIRC (FB), L5723, 10 October 1994). 
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model clause to enable persons employed under the “slow” or “infirm” workers 
clause to continue to be paid under that clause as if the model clause had not been 
inserted in the award. 


At the conclusion of proceedings on 20 July the Commission indicated that it 
intended to grant the applications to insert the model clause into the awards before 
it. 


The Commission is satisfied that there is a jurisdictional basis for the proposed 
variations to each award and that the model clause is consistent with ILO 
conventions, the Disability Discrimination Act 1992, the Disability Service 
Act 1986, the objects of the Act and the Commission’s own wage fixing 
principles. The Commission is also satisfied that the proposed model clause 
contains appropriate safeguards to ensure that the wages paid are equitable and 
that workers with disabilities are not exploited. 


The Commission is conscious of the fact that the consent applications before it 
are an historic initiative which has attracted unanimous support from all the 
parties involved, and has been the result of extensive consultative processes. The 
model clause is, as the parties submitted, facilitative only; i.e. it will not be 
sufficient in itself to promote greater employment opportunities for people with 
disabilities. The clause, to be effective, requires a commitment by the industrial 
parties to make use of the award provisions. We confidently expect that this 
commitment will be forthcoming and that the model clause will be implemented 
in workplaces to assist those people with disabilities who may have previously 
found it difficult or impossible to compete for jobs in the open labour market. We 
hope that other awards of the Commission will be varied to include the model 
clause and that the parties to those awards will implement its provisions. The 
Commission congratulates the parties on their co-operation and considerable 
efforts in developing the “Supported Wage System” which, we hope, will 
encourage industry to employ workers with disabilities and assist the integration 
of disabled workers into the general workforce. 


275  The model SWS clause which was adopted was the progenitor of what is 
currently Schedule D of the SES Award (and is also contained as a schedule in 
every other modern award). The awards which were varied to include the model 
SWS clause all operated outside of the supported employment context. 


276  It was initially anticipated that the model SWS clause would become 
universal in all of the awards of the AIRC, but this never happened, and awards 
were only varied to include the clause on a case by case basis. The legislative 
amendments effected by the Workplace Relations and Other Legislation 
Amendment Act 1996 (Cth), by which the Industrial Relations Act 
metamorphosed into the Workplace Relations Act, included provisions to 
support the SWS. Section 88B(3)(c) required the AIRC in the exercise of its 
functions to have regard to “the need to provide a supported wage system for 
people with disabilities”, and s 143(1C)(e) required the AIRC in making a 
decision or determination that was an award or an order affecting an award to 
ensure that the decision or determination, relevantly, “where appropriate, 
provides … a supported wages system for people with disabilities”. By 2001, 58 
of the 100 most used awards contained the model SWS clause. 


277  However, awards applicable to supported employment were not in that period 
varied to include the SWS. It appears that the first award made by the AIRC to 
apply to supported employment was the Federated Miscellaneous Workers’ 
Union Supported Employment Award (Flagstaff Group) 199174 which, as its title 


 


74 Federated Miscellaneous Workers’ Union Supported Employment Award (Flagstaff Group) 
1991 (unreported, AIRC, MacBean DP, K0325, 15 November 1991). 
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suggests, was an enterprise-specific award applicable to Flagstaff only. The 
award was made on 15 November 1991. It provided for a transitional wages 
system involving the payment of a percentage of a full wage to supported 
employees. It also contained a provision which anticipated the development of a 
“National Productivity Assessment System” by the Disability Task Force and 
required the parties to confer to reach agreement on a new salary assessment 
system once this occurred, or to have it arbitrated by the AIRC. 


278  On 2 February 1993, the AIRC made, by consent, the Australian Liquor, 
Hospitality and Miscellaneous Workers Union Supported Employment (Business 
Enterprises) Award 199375 (the 1993 Award). This award applied to respondent 
employers operating “a supported employment business enterprise which 
employs able body workers and people with disabilities in either a workshop, 
enclave or work crew” (cl 3). The coverage clause of the award noted the 
following: 


It is acknowledged that the organisations and services covered by this award do 
not, as a general rule, operate pure employment services in a strictly commercial 
sense. Rather, the organisations operate in an employment-like environment in 
which a range of additional support services are provided: Including 
vocationally-related training, work experience, assistance with progression to open 
employment (where possible), and a range of support services. Thus, the primary 
relationship that exists between the service agency and its “employees” who are 
disabled extends beyond that which is generally expected in an “employer: 
employee” relationship. 


It is further acknowledged that this primary relationship will have a direct 
impact on the operational costs of the service concerned, and may impact on the 
conditions of employment that can be provided. (Refer also to Clause 17(e)(ii)). 


279  The wages clause (at cl 17(b)(i)) contained a classification structure with 
seven grades, and the classification descriptors for these grades (in Schedule A) 
were expressed in terms virtually identical to the current classification 
definitions in Schedule B of the SES Award. In respect of disabled employees, 
cl 17 relevantly provided as follows: 


 
Employees with disabilities 


(c) Employees with a disability shall be paid such percentage of the rate for 
the employee’s grade as equals the skill level of the employee assessed as 
a percentage of the skill of an employee who is not disabled. 


(d) 
(i) From the date of commencement of this award, an employee with 


a disability shall be paid: 
(1) In the case of employees employed at the date of 


commencement of this award — the rate then being paid to 
that employee; 


(2) In the case of employees who are employed after the date 
of commencement of this award — the rate assessed by the 
company for that employee in accordance with the compa- 
ny’s method of assessment in operation at the date of 
commencement of this award. 


 


75 Australian Liquor, Hospitality and Miscellaneous Workers Union Supported Employment 
(Business Enterprises) Award 1993 (unreported, AIRC, MacBean DP, K6264, 2 Febru- 
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(3) The employees rate of pay shall be converted to the 
percentage of the rate specified in subclause 17(b) for 
the employees classification. 


(4) The percentage so determined shall be adjusted as follows: 
 


If less than 15% To 15% 
If between 15% and less than 20% To 20% 
If between 20% and less than 25% To 25% 
If between 25% and less than 30% To 30% 
If between 30% and less than 35% To 35% 
If between 35% and less than 40% To 40% 
If between 40% and less than 45% To 45% 
If between 45% and less than 50% To 50% 
If between 50% and less than 55% To 55% 
If between 55% and less than 60% To 60% 
If between 60% and less than 65% To 65% 
If between 65% and less than 70% To 70% 
If between 70% and less than 80% To 80% 
If between 80% and less than 100% To 100% 


 


(5) The percentage so adjusted of the rate specified in 
subclause 17(b) shall be converted to a rate which shall be 
the employee’s new rate. 


(ii) All rates shall be subject to variation pursuant to National Wage 
Case decisions, provided that a flat amount increase shall be 
converted to a percentage having regard to the employee’s rate of 
pay. 


(iii) The company and the union shall confer with a view to reaching 
agreement on salary assessment system that properly remunerates 
people for their skills and abilities. Failing agreement the matters 
shall be arbitrated by the Commission. Any new salary assessment 
system shall operate from such a date as ratified or determined by 
the Commission. 


… 


Long term objectives 
(f) Both parties are committed to the long term aim of achieving full award 


wages for employees with disabilities through improved employment 
opportunities, training, and the introduction where applicable of a wage 
subsidy paid by the Government. 


280  The 1993 Award was never varied to include the model SWS clause. It was 
replaced on 13 March 2002 by the Australian Liquor, Hospitality and 
Miscellaneous Workers Union Supported Employment (Business Enterprises) 
Award 200176 (the 2001 Award). The 2001 Award was a consolidated version of 
the 1993 Award which had undergone the award simplification process required 
by the WR Act. When made it did not include the modified SWS clause. 


281  In 1995 the then Government advanced a proposal and funding for the 
development by 1997-1999 of a single “objective, practical and cost-effective” 


 


76 Australian Liquor, Hospitality and Miscellaneous Workers Union Supported Employment 
(Business Enterprises) Award 2001 (unreported, AIRC, Duncan SDP, PR915202, 
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wage assessment process for the supported employment sector. This implicitly 
recognised that the SWS was not designed or appropriate for that sector. 
However after a change of government in 1996, a different policy approach was 
taken and this proposal was abandoned. ADEs were instead required as a 
condition of government funding to develop or adopt their own structured wage 
assessment tools, provided such tools met certain criteria. This led to a number 
of ADEs (such as Greenacres and Flagstaff) entering into certified agreements 
approved by the AIRC under the WR Act which made provision for their own 
wage assessment tools. 


282  In 2000 the then Commonwealth Department of Family and Community 
Services conducted a review of the ADE sector in conjunction with the 
Australian Council for the Rights of the Disabled, an organisation which 
represented ADEs. As part of the review, KPMG Consulting was commissioned 
to prepare a report concerning the sector. The report which was produced, 
entitled “A Viable Future — Strategic Imperatives for Business Services” (the 
First KPMG Report), found among other things that ADEs had concerns about 
the application of the SWS to their sector and the use of productivity as the sole 
measure for the assessment of wages. The report recommended that 
remuneration for disabled employees in the sector be linked to “an individual’s 
productivity and to an agreed industry-wide system for assessing general work 
competencies”. This recommendation appeared to suggest a return to the 
objective of a single wage assessment mechanism designed specifically for 
the ADE sector. 


283  In 2001, the Department of Family and Community Services published the 
“Supported Wages System Evaluation” report (the Second KPMG Report) 
which it had commissioned KPMG Consulting to prepare. In its executive 
summary, the Second KPMG Report said that it had examined: 


… the effectiveness of the SWS in assisting people with disabilities gain and 
maintain employment, the efficiency of the SWS from an operational 
and administrative perspective, the appropriateness of the SWS within the 
workplace relations environment and the ability of the SWS in meeting current 
and future demand for services. 


284  Key findings of the Second KPMG Report, as set out in its executive 
summary, included the following: 


• a core strength of the SWS was its capacity to assist people with 
disabilities gain and maintain employment within an industrial relations 
framework consistent with the requirements of the Disability 
Discrimination Act; 


• it was recognised by all stakeholder groups that the SWS provided 
opportunities that would not otherwise exist by enabling access to 
employment for people with disabilities through the use of 
productivity-based wages; 


• stakeholders also viewed the SWS as the preferred industrial 
mechanism for the determination of productivity-based wages; 


• the SWS was at present best suited to individuals whose disability has a 
consistent impact on their productive capacity and who are in types of 
employment where productive capacity is easily measured; and 


• a key policy question was whether the SWS should maintain this focus, 
or should be expanded to encompass the needs of people with a 
disability who are unable to consistently work eight hours per week, or 
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whose productive capacity is variable, or where the nature of 
employment is such that the measurement of productive capacity is far 
more complex and involves a broader range of skills. 


285  The Second KPMG Report included the following statistics concerning the 
use of the SWS: 


• a total of 3459 persons were employed under the SWS in 1999/2000; 
• the median wage for SWS employees was $100.35, and the median 


number of hours worked was 20 per week; 
• about 15.4 percent of employees received the minimum SWS wage 


rate; 
• the median assessed productive capacity was 50 percent; 
• 69 percent of all assessment achieved 40-70 per cent productivity; 
• 26.9% of employees of persons who accessed the SWS in the period 


June 1997 to June 2000 ceased their employment without gaining 
ongoing employment. 


286  The Second KPMG Report stated that most employers expressed positive 
views about the SWS assessment process and the professionalism of assessors. 
The report said in this respect: 


Of those interviewed as part of the evaluation process, a high percentage 
indicated that they were engaged by the assessor, that they were well informed and 
able to contribute to the negotiations with regard to the establishment of a suitable 
wage rate. Many employers indicated that the assessment process relieved them of 
the burden of being seen to be potentially exploiting people with disabilities. 
Interestingly, most employers were unaware as to where the assessor came from, 
many assuming that they were from the “government”. 


People with disabilities made similar comments about the assessment process 
with many commenting that they believed the assessment process was fair and 
objective. 


287  There were some instances where the Second KPMG Report identified 
shortcomings in the SWS assessment process, including the following: 


… from an employer’s perspective, the tool is not seen to measure critical work 
behaviours and/or an individual’s performance over extended periods of time. 
Other employers commented that it is too solely focused on productivity and does 
not account for competencies or work attitudes. 


288  However the above conclusion related mainly to the use of the SWS in open 
employment. In respect of the use of the SWS in “business services” (that is, 
ADEs), the Second KPMG Report said: 


Access to the SWS in business services is limited. 
The main reasons for this relate to the more general issues associated with the 


provision of employment conditions within business services. 
As a result of the recent Business Services Review, and consistent with the 


policy directions of FaCS, business services will increasingly move to provide 
the full range of conditions associated with being an employer. This will by 
necessity include the provision of wages. 


As yet no agreed system exists at an industry level for determining suitable 
wages within business services. The main mechanisms currently used within the 
industry involve workplace agreements and, to a much lesser extent, the AWAs. 


The SWS assessment process is seen to have relevance and application within 
business services while other elements of the system are seen to require 
modification before they could be applied within such a setting. 
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Up until now, the emphasis of the SWS has been on open employment. It is seen 
that consideration should now be given to the potential application of the existing 
or a modified version of the SWS for business services. The use of the SWS has the 
potential to usefully inform the development of an industry wide mechanism for 
assessing wages within business services. It is intended that this be implemented 
as part of the Award Based Wages Strategy being undertaken by FaCS. 


(Emphasis added) 
289  This led the Second KPMG Report to recommend (as Recommendation 3) 


that the Department of Family and Community Services “modify the guidelines 
and associated mechanisms of the SWS to enable its adoption in Section 13 
business services”. 


290  In May 2001 the Department of Family and Community Services published a 
report which it had commissioned Health Outcomes International Pty Ltd (HOI) 
to prepare entitled “Wage Assessment in Business Services — A Guide to Good 
Practice Wage Determination” (the First HOI Report). The First HOI Report 
commenced its analysis by stating: 


There has been a significant amount of research and development focused on the 
assessment and payment of “fair” wages for people with disabilities. Until 
relatively recently, this work concentrated on people with disabilities in open 
employment settings. Previously, Business Services had tended to pay wages to 
employees based on historical arrangements or ad hoc assessment processes. 


291  The First HOI Report identified four categories of wage determination 
processes then operating in the business services sector: historical or ad hoc 
wage payments usually not involving formal assessment; productivity-based 
assessments, including the SWS (which it referred to as the Supported Wage 
Assessment Tool or SWAT); competency-based assessment; and hybrid models. 
It was concluded that none of these constituted best practice. In respect of the 
SWS, the First HOI Report set out the perceived advantages and disadvantages 
of the SWS as obtained from consultations. The perceived advantages included 
that the assessment was independent and the process was transparent; that it was 
widely accepted particularly by those involved in or familiar with open 
employment services; and that there was infrastructure, accredited assessors and 
monitoring systems already in place. The perceived disadvantages included that 
costs were likely to increase significantly due to increased wages; that it was 
difficult to gauge activities of co-workers or develop benchmarks due to the 
tailored nature of some jobs; that the SWS did not assess people against all 
components of the job, only the tasks that were being undertaken (which tended 
to overstate productivity); and it assumed basic competencies were held by the 
worker and was less suitable for people with high support needs. The First HOI 
Report’s conclusion concerning the SWS was: 


The Supported Wage Assessment Tool is a valid, reliable and accepted form of 
wage assessment that has already been implemented by some Business Services. 
The SWAT is deemed to comply with relevant legislation and standards. It is, 
however, a costly system with considerable resource requirements to appropriately 
support its implementation. It is also noted that the SWAT does not formally link 
to structured training and professional development strategies. Further, it is 
recognised that the initial target of the SWAT was the open employment 
environment. It is apparent that business profitability is a key determinant 
associated with the adoption or implementation of the SWAT. Business Services 
applying the SWAT, as with any wage determination tool, should consider the 
financial implications of doing so. Research found that those currently using 
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the system or in support of its broader adoption tend to be those services with 
either profitable business operations, high proportions of workers with low support 
needs and/or access to Commonwealth subsidised assessments (that is, section 10 
services). 


 
292  The First HOI Report also reviewed other types of productivity assessment 


methods, which it criticised. The criticisms relevantly included that the use of 
internal assessors might limit the objectivity of the assessment process and that 
variable assessment processes limited consistency across the sector, meaning a 
worker might be assessed at a different level for the same job in different 
business services. In respect of competency assessments, the First HOI Report 
began by stating that such assessments were different from productivity 
assessments because, among other reasons, “a person is assessed not in 
competition with others but against standard criteria or benchmarks”. A growing 
trend was identified of business services moving towards incorporating 
competency-based assessment procedures in the determination of wages, 
although this was usually as part of a hybrid wage determination model. The 
First HOI Report concluded that a pure competency-based model had a number 
of advantages including that such a system “enhances the employee’s potential 
to progress through a structured career path, and enables transferability of 
assessment between workplaces, even if the job changes, as many common or 
generic competencies apply to a variety of industries”. It also identified 
disadvantages, the primary one of which was as follows: 


If competency-based assessment does not take worker productivity into account, 
the wage determination would indicate that anyone with a set of competencies is 
entitled to 100% of the award wage. This would be considered inappropriate in 
many Business Services (and in the “usual” workplace), as the rate of output of 
these employees significantly influences the profitability (and therefore capacity to 
pay) of the Business Service. The incentive to employ people with disabilities 
would therefore be dramatically reduced. 


 
293  Hybrid models were those which involved a combination of productivity and 


competency-based assessment, such as the Greenacres tool. The First HOI 
Report noted that such a hybrid tool was most commonly cited as constituting 
best practice, with the most effective hybrid tools being described as those 
which “included an initial competency assessment component that broadly 
‘streamed’ employees by competency level, with subsequent productivity 
assessment to determine exact wage rates against appropriate benchmarks”. In 
describing the advantages of a hybrid model, the report said: 


As may be expected, the hybrid model has the potential to utilise the best 
components of both productivity and competency based assessment tools, 
although the research team is reluctant to recommend any of the current models as 
an ideal example of best practice. 


 
294  Disadvantages were identified including complexity and the potential for 


manipulation, but the First HOI Report nonetheless concluded that a hybrid 
model represented the most appropriate method of wage determination in 
business services (without recommending that any existing tool represented the 
“absolute best practice method of wage assessment for all services”). 


295  The First HOI Report then compared in a matrix the different models of wage 
determination in business services, using the following criteria: 


• compliance with relevant legislation and standards; 
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• validity — the extent to which the assessment was assessing what it 
claimed to be assessing (that is, competence or productivity); 


• reliability — the extent to which different assessors would achieve the 
same result when assessing the same person (inter-rater) and the extent 
to which the same assessor achieves the same result for similar 
situations or for the same person at different times (intra-rater); 


• wage outcome — an assessment of the fairness and appropriateness of 
the wage outcome from the assessment in accordance with assessed 
scores; 


• practical application of the tool; and 
• administration and cost implications of instituting the system. 


296  In respect of the “fairness” standard in the fourth criterion above, the First 
HOI Report said: 


… a fair wage for a Business Service employee is considered as: 
• Linked to an award or industry standard for the type of work undertaken; 
• Reflecting the capacity of the employee to complete the tasks constituting 


their job; 
• Reflecting the training level attained by the employee (including 


qualifications, licences etc.); 
• Taking the worker’s supplementary skills into account (eg. supervision, 


quality assurance, OH&S awareness); and 
• Representing an incentive to achieve higher level skills or qualifications. 


 
297  The matrix recorded generally positive ratings on these criteria for the SWS, 


the hybrid model and, specifically, the Greenacres tool. In relation to the 
SWS, the First HOI Report identified its “Limitations” as being that it was 
“Designed for open employment settings”, “May be difficult to compare with 
non-disabled co-worker due to nature of job”, “Potentially costly” and 
“Assessed level reflects comparative performance over short term only”. In 
respect of the hybrid model, the identified limitations were: “May increase 
wages beyond capacity to pay”, “May ‘doubly penalise’ employees if not 
appropriately structured”, and “May be costly if not planned/implemented 
effectively”. 


298  The Department published a second report prepared by HOI entitled 
“Research into Pro-Rata Wage Assessment Tools for People Working in 
Business Services — Discussion Paper” in June 2001 (the Second HOI Report). 
The Second HOI Report covered some of the same ground as the First HOI 
Report in its review of wage determination processes in the business services 
sector, and it identified advantages and disadvantages in historical models, the 
SWS, other productivity-based models, profit sharing models, competency- 
based  assessments  and  hybrid  models.  It  then  set  out  a  total of 
16 recommendations, of which the first ten are of particular relevance here and 
are set out in full below: 


 
Recommendation 1 


A single wage assessment tool for wage determination in Business Services 
should be developed on behalf of FaCS. The assessment tool should be developed 
in close consultation with the sector, undergo extensive testing and build on the 
strengths of existing assessment processes. 


216







 
 


104 FAIR WORK COMMISSION [(2019) 
 


Recommendation 1A 
In the design of the single assessment tool, the following existing assessment 


mechanisms should be reviewed in further detail, as these systems exhibited some 
sound elements: 


• The SWAT 
• The Greenacres tool (Wollongong, New South Wales) 
• Wangarang Industries (Orange, New South Wales) 
• WestCare Industries (Perth, Western Australia) 


Recommendation 2 
The assessment tool should combine elements of both competency and 


productivity assessment, which links directly to endorsed industry standards 
wherever practicable. The development of the assessment tool should include 
identifying the competencies incorporated in industry training packages that are 
most applicable to Business Service activities. 
Recommendation 2A 


The dual assessment elements should not compound reductions in wage rates. 
For example, an employee with 50 per cent of level x competencies working at 
50 per cent of the productivity benchmark should not receive 25 per cent of the 
relevant award wage (that is, 50 per cent x 50 per cent). A “sliding scale” 
approach should be adopted. 
Recommendation 3 


The preferred tool should include provisions for a minimum wage “safety net” 
for employees of Business Services. Further, the minimum wage should be in the 
order of $50 per week, appropriately indexed to increases in award rates of 
payment (or the CPI). Pro-rata payment of the safety net wage is not considered 
appropriate. 
Recommendation 4 


The assessment tool should be applicable to all industry settings in which 
Business Services operate. This may require the conduct of an industry audit. This 
will enable identification of the appropriate industry training packages (and 
competencies) with which the assessment tool should be linked. 
Recommendation 5 


The assessment tool should provide a direct and rational link to appropriate 
awards. Current wage structures that link historical pay rates to an award by 
identifying a proportional award payment without a defined assessment process 
are not considered appropriate. 
Recommendation 6 


The single assessment tool should be not only a valid and appropriate 
assessment system, but the calculation of corresponding wage rates should also be 
considered. It is considered that the wage determination process should 
be incorporated into the assessment tool. 
Recommendation 7 


As part of the development and trialing of a single assessment tool, comparative 
studies in some Business Services should be conducted to monitor the impact of 
implementing the new tool on the cost of wages. 
Recommendation 8 


Wage determination assessments should be conducted by independent assessors 
(endorsed by FaCS), who hold the national units of competence for conducting 
assessment (or equivalent), namely: 


• BSZ 401A Plan Assessment 
• BSZ 402A Conduct Assessment 
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• BSZ 403A Review Assessment. 


299  In response to these recommendations, the Department of Family and 
Community Services commissioned HOI Ltd to produce a proposal for a new 
wage assessment tool consistent with the recommendations of the Second HOI 
Report. In proceeding to develop the new tool, there was wide consultation with 
ADEs, the ACTU and unions, and advocacy groups within the disability sector. 


300  On 1 July 2002, the Disability Services Amendment (Improved Quality 
Assurance) Act 2002 (Cth) came into effect. Relevantly, this Act provided for 
the establishment of service standards in supported employment, compliance 
with which would be a prior condition for the receipt of government funding. 
The Disability Services (Disability Employment and Rehabilitation Program) 
Standards 2002 made pursuant to this Act, which also came into effect on the 
same date, provided in respect of employment conditions for disabled 
employees of ADEs as follows: 


Standard 9: Employment conditions 
Each person with a disability enjoys working conditions comparable to those of 


the general workforce. 
KPI 9.1 The service provider ensures that people with a disability, placed in 


open or supported employment, receive wages according to the relevant award, 
order or industrial agreement (if any) (consistent with legislation). A wage must 
not have been reduced, or be reduced, because of award exemptions or incapacity 
to pay or similar reasons and, if a person is unable to work at full productive 
capacity due to a disability, the service provider is to ensure that a pro-rata wage 
based on an award, order or industrial agreement is paid. This pro-rata wage must 
be determined through a transparent assessment tool or process, such as Supported 
Wage System (SWS), or tools that comply with the criteria referred to in the 
Guide to Good Practice Wage Determination including: 


• compliance with relevant legislation; 
• validity; 
• reliability; 
• wage outcome; and 
• practical application of the tool. 


KPI 9.2 The service provider ensures that, when people with a disability are 
placed in employment, their conditions of employment are consistent with general 
workplace norms and relevant Commonwealth and State legislation. 


KPI 9.3 The service provider ensures that, when people with a disability are 
placed and supported in employment, they, and if appropriate, their guardians and 
advocates, are informed of how wages and conditions are determined and the 
consequences of this. 


301  Contrary to the recommendation in the First KPMG Report, the above 
standard appeared to contemplate the continuation of a multiplicity of wage 
assessment tools. 


302  In the latter half of 2002, a draft of the new wage assessment tool which HOI 
had been commissioned to provide was produced. This was the tool which 
ultimately became the BSWAT. It was subsequently trialled at a number of 
ADEs and, based upon the results of the trial, was revised and tested further. A 
report from HOI containing the proposed BSWAT was published in 
December 2002. This report emphasised that the BSWAT, unlike the SWS, was 
a hybrid assessment system which measured competency as well as 
productivity, and consequently produced on average lower wage outcomes than 
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the SWS. The report recommended that the BSWAT be implemented after a 
further trial. There was further trialling and evaluation of the BSWAT in 2003, 
which resulted in a further recommendation for the introduction of the BSWAT. 
It then proceeded to implementation. The Department of Family and 
Community Services supported its implementation by providing the indepen- 
dent wage assessors with the tool required. The BSWAT came into widespread 
use, such that by August 2004 there were 155 ADEs using it. 


303  Reflecting union support for the BSWAT, on 13 September 2004 the 
Australian Liquor, Hospitality and Miscellaneous Workers Union (the LHMU), 
as the UWU was then styled, filed an application in the AIRC to vary the 2001 
Award to require the rate of pay for disabled employees to be determined in 
accordance with the BSWAT or a “tool with an equivalent or better wages 
outcome, assessed objectively and transparently”. In its application the LHMU 
contended that the BSWAT was a fair and transparent wage assessment tool and 
complied with Disability Service Standard 9 set out above. This application 
prompted a new round of sectoral consultation, and the Department of Family 
and Community Services sought to assist the process by commissioning Jenny 
Pearson & Associates (Pearson) to produce a report assessing all wage 
assessment tools in widespread use in the ADE sector. The initial report 
produced by Pearson in February 2005 assessed the Civic Industries, Elouera 
Association, FWS, Greenacres, Hunter Contracts, Phoenix Society, PHT, 
Skillsmaster and Yumaro wage assessment tools and compared them to the 
BSWAT. The report concluded that each tool complied with Disability Service 
Standard 9 and the criteria for “Good Practice Wage Determination” set out in 
the First HOI Report. 


304  Following the initial Pearson report, the parties to the 2001 Award reached a 
consent position whereby the 2001 Award would be varied to provide for the 
use, at the employer’s discretion, of the BSWAT, the SWS and the nine other 
tools assessed in the report. The 2001 Award was varied by the AIRC 
(Commissioner Gay) to reflect this consent position effective from 
27 June 2005.77 The Commissioner’s decision stated: 


[1] This matter concerns an application made under s 113 of the Workplace 
Relations Act 1996 (the Act) by the Liquor, Hospitality and Miscellaneous 
Union (LHMU) for variation of the Australian Liquor, Hospitality and 
Miscellaneous Workers Union Supported Employment (Business Enter- 
prises) Award 2001 (the Award). The Award, which will hereafter be 
known as the Liquor, Hospitality and Miscellaneous Union Supported 
Employment Services Award 2005, regulates the employment of employees 
within employment services and where employees frequently have 
disabilities requiring high levels of support. 


[2] The application initially sought to include the Supported Wage System as 
approved by the test case decision of the Full Bench of 10 October 1994, 
per O’Connor J, McIntyre VP and Gay C [Print L5723]. Following 
proceedings in the Commission, initially before Lawler VP, and latterly in 
conciliation before the Commission as constituted, discussion between the 
parties has seen agreement reached as to the form of the variation. 


[3] By the amended application the Award is sought to be varied to include a 
range of wage assessment tools presently in operation and including the 
Business Services Wage Assessment Tool (BSWAT). The BSWAT is a 


 


77 Australian Liquor, Hospitality and Miscellaneous Workers Union Supported Employment 
(Business Enterprises) Award 2001 (unreported, AIRC, Gay C, PR961607, 19 August 2005). 
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result of several years’ work by the Department of Family and Community 
Services (the Department) and following trialling and much discussion 
within a development group which included the LHMU, the Australian 
Council of Trade Unions (ACTU) and stakeholder groups within the 
disability sector. All the tools set out in the award as varied have been 
approved by the Department as satisfying the relevant standards set for the 
sector. The undertaking from the LHMU to not unreasonably withhold 
consent in relation to a tool proposed to be added to the list has been 
reflected in the order [PR961610]. 


 
[4] Included in the variation is recognition of the need for a phased approach 


to increases in wages which may result from these changes — which 
phasing will conclude by May 2008. The variation will also provide that 
while various of the tools contain mechanisms intended to address 
intra-service disputation (including as to assessment), there will exist the 
capacity should disagreement continue, for such a matter to be resolved in 
the Commission. 


 
[5] It should be recorded that prior to hearing the application consultation 


occurred with his Honour the President in satisfaction of Principle 10 of 
the Commission’s wage fixing principles. 


 
[6] Having accepted that varying the Award in the terms sought is consistent 


with those principles and that the terms of the order are consistent with 
ss 88A and 88B of the Act, at the hearing on 27 June I considered the 
objection to the application made by Ms Wilson, intervening for Disability 
Employment Action Centre (DEAC). In this regard the Commission has 
noted that Mr Macken, intervening in support of the application for the 
Minister for Employment and Workplace Relations, stressed that in 
the view of the Commonwealth no particular tool ought to be mandated 
and further, that there ought to be capacity to use tools other than the 
BSWAT or any other single tool. 


 
[7] As indicated in the short reasons given in the transcript of 27 June 2005, 


the Award will be varied as sought with effect from the beginning of the 
first pay period to commence on or after today’s date. The accompanying 
order to this effect will remain in force for a period of three months. 


 


305  A “final” report was issued by Pearson in April 2006. In Part 2 of this report, 
a further ten wage assessment tools in use were assessed and determined as 
complying with Disability Service Standard 9 and the criteria for “Good 
Practice Wage Determination” set out in the First HOI Report. However there 
was a further Pearson report prepared for the Department and issued in 
October 2007 in which another nine tools were assessed as compliant. 


 
306  The SES Award was made arising from the award modernisation process 


conducted by the AIRC pursuant to Pt 10A of the WR Act. The process by 
which it was made was largely consensual. An exposure draft award was issued 
by the AIRC on 25 September 2009 which reflected discussions between 
interested parties. The wages provision in the exposure draft award allowed for 
wages for disabled employees to be assessed using the BSWAT, the SWS, and 
all except two of the other wage assessment tools assessed as compliant in the 
three Pearson reports. In a decision issued on 4 December 2009, the AIRC 
award modernisation Full Bench determined to make the new award on the 
basis of the exposure draft, subject to minor modifications including, relevantly, 
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that organisations who had been using an otherwise restricted wage assessment 
tool on or before 27 June 2005 could continue to do so.78 The SES Award 
subsequently took effect on 1 January 2010. 


307  The Nojin proceedings were commenced in 2008 but were not finally decided 
until well after the SES Award commenced operation. The proceedings 
concerned an employee of Coffs Harbour Challenge Inc, an ADE which by the 
time the matter was decided had gone into liquidation, and another employee 
employed by Stawell Intertwine Services Inc., also an ADE (although the 
employee concerned was actually in open employment). The Commonwealth 
was the first respondent in the matters. Each employee had been assessed free of 
charge by an agency of the Commonwealth using the BSWAT. The applicants in 
each matter sought, relevantly, a declaration that the employees were unlawfully 
discriminated against in contravention of s 15 of the Disability Discrimina- 
tion Act by requiring them to undergo a BSWAT assessment in order to receive 
higher wages. The first instance judgment of Gray J79 identified the two aspects 
of the BSWAT which were said to be discriminatory as follows: 


[5] … The first is that, as well as testing for productivity, BSWAT requires 
testing for what are called competencies. There are four units of core 
competency prescribed and up to four units of industry-specific 
competency, which are agreed between the assessor and the relevant ADE. 
If fewer than four industry-specific competencies are chosen, then a person 
assessed can achieve only a maximum of 25% of the total possible score 
for industry-specific competencies for each such competency tested. The 
second discriminatory requirement or condition alleged is that the 
competencies are tested by means of question and answer. An inability to 
answer, or an answer regarded by the assessor as incorrect, in relation 
to any of the questions that are part of the testing of a particular 
competency will result in a score of zero for that competency as a whole. 


308  The contentions of unlawful discrimination were rejected at first instance. 
However, on appeal, the Federal Court Full Court determined by majority 
(Buchanan and Katzmann JJ, Flick J dissenting) that the opposite conclusion 
should be reached. The matter was decided by reference to the definition of 
discrimination in s 6 of the Disability Discrimination Act, which at the relevant 
time provided: 


For the purposes of this Act, a person (discriminator) discriminates against 
another person (aggrieved person) on the ground of a disability of the aggrieved 
person if the discriminator requires the aggrieved person to comply with a 
requirement or condition: 


(a) with which a substantially higher proportion of persons without the 
disability comply or are able to comply; and 


(b) which is not reasonable having regard to the circumstances of the case; 
and 


(c) with which the aggrieved person does not or is not able to comply. 


309  The proceedings focused on the competency element of the BSWAT, which 
(consistent with the recommendations of the Second HOI Report) was a hybrid 
tool which assessed employees by reference to competency and work value. As 
to the former element, the BSWAT required a disabled employee to be assessed 


 


78 Re Request from the Minister for Employment and Workplace Relations — 28 March 2008 
(2009) 190 IR 370 at [90]-[94]. 


79 Nojin v Commonwealth (2011) 283 ALR 800. 
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by reference to “core competencies” and “industry competencies” even though 
— on the evidence in the matter — such competences might not be relevant to 
the job actually being performed by the employee. Buchanan J considered that 
there was “substantial support” in the evidence for the proposition that the 
measure of competencies involved in the BSWAT was “theoretical, artificial and 
irrelevant to the practical circumstances of intellectually disabled workers …” 
in circumstances where the work they performed was process-based and not 
knowledge-based.80 And, because assessment in these competencies involved 
abstract concepts and the need to give expression to an understanding of those 
concepts in a formal interview requirement, this posed special difficulty for 
intellectually disabled persons.81 In respect of the elements of discrimination in 
s 6(a) and (c), Buchanan J concluded: 


 
[127] On the evidence to which I have referred, disabled people who are not 


intellectually disabled are more likely to achieve results on BSWAT to 
their advantage, than intellectually disabled people like Mr Nojin and 
Mr Prior. That is so in two senses. First, they are not at the same risk of 
having their productivity score effectively reduced through an inability to 
score at least as well on competencies. Secondly, they have the realistic 
possibility of enhancing their productivity score, if it is low due to a 
physical disability, by demonstrating knowledge and understanding which 
is not reflected in actual work performance. In either case, their prospects 
of achieving higher pay are enhanced. By contrast, as the evidence in this 
case (including the evidence about Mr Nojin and Mr Prior) clearly shows, 
the prospects for intellectually disabled people are worse because they 
cannot take advantage of either aspect available to disabled people without 
intellectual disabilities. 


… 


[130] In the present cases, Mr Nojin and Mr Prior could certainly submit to an 
assessment which used BSWAT, but on the unchallenged, accepted, expert 
evidence their opportunity and ability to obtain a higher wage 
commensurate with their actual work, productivity and applied job skills 
was reduced by their intellectual disability. In my view, to adopt the 
language in Hurst, each was “deprived of the opportunity to reach his … 
full potential”. 


[131] In each case, the productivity scores obtained by Mr Nojin and Mr Prior 
were effectively reduced by taking into account their competency scores. It 
is not to the point that in Mr Nojin’s reassessment there was only a modest 
difference between his productivity and competency scores. The fact that 
disabled workers without intellectual disabilities might enhance their 
overall scores by showing greater competency than productivity, whereas 
an intellectually disabled worker was unlikely to be able to do so, shows 
the disadvantage to which intellectually disabled workers were subject by 
the use of BSWAT. 


 


310 Katzmann J came to the same conclusion.82 
311  In respect of the reasonableness element in s 6(b), Buchanan J held that the 


impugned requirement was not reasonable, for four reasons: 
 


80 Nojin v Commonwealth (2011) 283 ALR 800 at [90], [109]. 
81 Nojin v Commonwealth (2011) 283 ALR 800 at [110]. 
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• the assessment of unreasonableness introduced an examination or 
assessment of matters which played no part in the evidence range of 
work for which a Grade 1 rate was fixed in the 2001 Award; 


• disabled workers in open employment are not subject to the risk that 
their wage might be reduced or discounted by reference to an 
assessment of abstract matters in which they have more difficulty than 
other people; 


• on the evidence, non-disabled workers on Grade 1 rates of pay assessed 
in average terms would not achieve a 100% wage assessment under the 
BSWAT, but would not have their pay reduced for that reason; and 


• the BSWAT discriminated against intellectually disabled workers in 
ADEs because as a class of people that had imposed on them a tool to 
measure their wage contribution which, compared to a Grade 1 worker, 
did not measure like for like, resulting in an understatement of their 
actual contribution relative to a Grade 1 worker.83 


312 Ultimately Buchanan J concluded: 


[141] I accept that BSWAT is skewed against intellectually disabled workers. 
The preponderance of the evidence was to that effect. The findings of the 
trial judge are to that effect. That feature of BSWAT has the consequence, 
in my view, that intellectually disabled workers are disadvantaged by 
comparison with other disabled workers. 


[142] In my view, the criticism of BSWAT is compelling. I can see no answer to 
the proposition that an assessment which commences with an entry level 
wage, set at the absolute minimum, and then discounts that wage further 
by reference to the competency aspects built into BSWAT, is theoretical 
and artificial. In practice, on the evidence, those elements of BSWAT have 
the effect of discounting even more severely, than would otherwise be the 
case, the remuneration of intellectually disabled workers to whom the tool 
is applied. The result is that such persons generally suffer not only the 
difficulty that they cannot match the output expected of a Grade 1 worker 
in the routine tasks assigned to them, but their contribution is discounted 
further because they are unable, because of their intellectual disability, to 
articulate concepts in response to a theoretical construct borrowed from 
training standards which have no application to them. It seems impossible, 
furthermore, to resist the inference that the tool was adjusted so that it 
would not produce a better result than a simple productivity measure. The 
only alternative was a worse result. The disparity between the two results 
has, on the evidence, simply grown over the years. 


[143] The award makes clear what the Grade 1 rate of pay is fixed for. The rate 
of pay for a disabled worker is to be fixed by reference to that rate and as 
a percentage of it. The Grade 1 tasks are, by definition, routine, basic, 
repetitive and involve minimal judgment. On the evidence, neither the 
Grade 1 rate, nor persons employed on that rate, are assessed by reference 
to any notion of competencies of the kind measured by BSWAT. 


[144] In the case of disabled workers, some basic threshold of suitability for 
employment has, it must be assumed, already been crossed. Accordingly, it 
has been accepted that the worker in question, whether disabled or not, 
whether employed in an ADE or in open employment, can work in a 
suitably safe way and communicate in a fashion adequate for the tasks to 
be performed in the environment in which they are to be performed. In 
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those circumstances, the very nature of the work to be done, even by a 
non-disabled worker seems to leave little room for theorising about some 
of the competencies examined in BSWAT … 


[145] In my view there was no persuasive evidence that, in the case of either 
Mr Nojin or Mr Prior, testing for competencies added meaningfully to an 
examination of their output in their allotted tasks. At a more general level, 
testing for competencies at this level of employment faces many other 
questions. It is not used at all in open employment at this level. If used, it 
would suggest a wage reduction for non-disabled workers at the Grade 1 
level. Both those matters raise real questions about whether it is a realistic 
assessment. The second, at least, suggests that it is not. Indeed, it gives 
considerable support to the notion that the test is fixed (deliberately 
perhaps) at too high a level. 


[146] There is no doubt that BSWAT has support at many levels. In my view, 
that is not sufficient to render reasonable the requirement imposed on 
Mr Nojin and Mr Prior that any increase in their wage rate could only 
occur through the use of BSWAT, and not by a more direct examination of 
their actual work. There seems to be no practical need to borrow from 
industry standards and training packages a range of competencies, core or 
otherwise, when making the assessment of whether a disabled worker 
should get all, or some lesser percentage, of the wage fixed for a worker at 
the lowest work grade in the award. Such workers are not themselves 
assessed that way. That is because it would be irrelevant to their real work 
value to do so. It was equally irrelevant to the real work value of Mr Nojin 
and Mr Prior. They were subjected to a process which produced an 
assessment score that did not fairly relate to what they actually did. The 
assessment made did not provide a comparison with a Grade 1 worker. It 
provided a comparison with a theoretical idea, which had been adjusted so 
as to be not too easily attained, rather than a straightforward comparison 
with the efforts and output of someone working at the Grade 1 level — i.e. 
a comparison which related to what the Grade 1 rate of pay was fixed for. 
Such a comparison occurs for disabled people in open employment. 
BSWAT, in my view, does not make such a comparison — it does 
something else. 


313  Katzmann J was somewhat less unequivocal in her conclusion that the s 6(b) 
element was satisfied and found the question of unreasonableness difficult 
having regard to the scope for legitimate differences of opinion about the issue. 
Katzmann J concluded that the requirement was not reasonable for the 
following reasons: 


[265] Looking at the matter objectively, and giving due weight to all the relevant 
factors, like Buchanan J and for largely the same reasons, I am persuaded 
that it was unreasonable to use the “all or nothing” competency testing and 
the question and answer method of assessment for which the BSWAT 
provides to determine whether the appellants’ wages should have been 
increased. Put another way, I am satisfied that the requirement or condition 
was not reasonable. In particular, it strikes me as manifestly unreasonable 
that the appellants’ wages be determined (even in part) by their ability to 
undertake tasks they would never be called upon to perform, by a method 
of assessment that imposes real disadvantages on them because of their 
intellectual disabilities and which, as Buchanan J puts it, understates the 
value of their actual work contributions, and when they also have to fulfil 
criteria that non-disabled employees against whose wages their wages are 
to be measured need not fulfil. 


[266] Furthermore, there was evidence of a substantial disparity between 
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competency and productivity scores in both trials of the BSWAT and in 
this case. Mr Prior scored zero on each competency unit while at the same 
time achieving productivity scores of over 50% on his two BSWAT 
assessments. Mr Nojin managed to achieve an overall competency score of 
12.5%, although his productivity scores were far lower than Mr Prior’s. It 
is difficult to disagree with Mr Cain’s observation that the lack of 
correlation between the BSWAT productivity and competence scores 
suggests a flaw in its design. 


314  We draw the following broad conclusions from the above analysis of the 
history of wage fixation for disabled employees: 


(1) Independent reports concerning the appropriate method of wage 
fixation for disabled persons who would, because of their level of 
disability, be unable to obtain employment in the labour market at full 
award rates, have consistently recommended that their wage rate be 
assessed by use of a hybrid mechanism which takes into account the 
value of the work they perform and the employee’s level of 
productivity in performing that work. Views consistent with this 
approach have been stated in the Ronalds Report, the Dunoon/Green 
Report, the First KPMG Report, the First HOI Report and the Second 
HOI Report. 


(2) The SWS was not designed or intended for use in the ADE sector, and 
its use in that sector has only even been envisaged as being subject to 
major adaptive change or as one of a number of available wage 
assessment tools. However, as a measure of productivity simpliciter, it 
has been recognised (particularly in the Second KPMG Report) as fair 
and objective. 


(3) The Nojin litigation demonstrates that the work value element of the 
wage assessment of a disabled employee in an ADE environment 
should not proceed on the basis of notional core or industry 
competencies which have no substantive relationship to the classifica- 
tion descriptors for minimum pay rates in the applicable award or to the 
work actually performed by the employee. An assessment carried out 
on this basis will be likely to be inherently disadvantageous to and 
thereby discriminatory towards intellectually disabled employees. 


The AED Legal Centre claim — whether the SWS should become the sole 
wage assessment tool 


315  We have earlier set out in full the variations to the SES Award which are 
sought by AEDLC. In essence, the grant of the AEDLC claim would involve the 
acceptance of two propositions: 


(1) The existence of a multiplicity of wage assessment tools in cl 14.4 of 
the SES Award does not achieve the modern awards objective in 
s 134(1) or the minimum wages objective in s 284(1) of the FW Act 
and, contrary to s 153, is discriminatory in nature or at least permits 
discrimination to occur. 


(2) The SWS should be the sole wage assessment tool, operating in 
conjunction with the existing classification structure. 


316  Consistent with the provisional views we expressed in the April 2018 
Statement, we accept the first proposition but not the second. We will deal with 
each proposition in turn. 
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317  We consider that the submissions, evidence and other material demonstrate 
the following: 


(1) The existence of a multiplicity of wage assessment tools means that 
many ADEs are permitted, in practice, to set their own minimum wages 
for supported employees rather than have them determined objectively 
pursuant to the provisions of a modern award. In this respect, disabled 
employees are treated differently to non-disabled employees both 
within the SES Award itself and more generally. 


(2) The capacity of employers to access differently-constructed wage 
assessment tools at their discretion also means that disabled employees 
may be paid differently depending upon which tool is chosen by the 
employer. This means that disabled employees performing work that is 
the same or is of the same work value across different enterprises are 
permitted to be paid different minimum rates of pay. In this respect, 
they are again treated differently from non-disabled employees under 
the SES Award, who will always be entitled to the same minimum 
wage rate for the same work or for work of the same work value, 
regardless of the employer for whom the work is performed. 


(3) Some of the wage assessment tools listed in cl 14.4(b) of the SES 
Award may, in their application, result in disabled employees having an 
entitlement to a minimum wage rate which is less than that applying to 
a non-disabled employee under the SES Award for the same work or 
work of the same value. 


(4) Some of the wage assessment tools listed in cl 14.4(b) are constructed 
in a manner that is similar to the BSWAT and may in their application 
contravene the Disability Discrimination Act for reasons similar to 
those found in the Nojin decision. 


(5) The wage assessment tools are generally complex, contained in 
documents external to the SES Award, and lack transparency and 
enforceability. 


(6) A number of the wage assessment tools listed in cl 14.4(b) are obsolete. 
318  The first five of the above points may be illustrated by reference to the 


Greenacres and Skillsmaster tools, two of the most commonly used tools. The 
last point is not, as we understand it, in contention. 


319  The Greenacres tool was developed by Greenacres in association with the 
LHMU in the 1990s and was specifically designed for persons with an 
intellectually disability. The tool provides for six wage levels under which the 
employee is paid a percentage of the SES Award rate for their position (which 
will usually be Grade 2 and sometimes Grade 3). The wage level structure is as 
follows: 
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Wage Level Band Wage % 
Training & Support Entry 10.0% 


Competent 12.5% 
A Entry 12.5% 


Competent 15.0% 
Advanced 17.5% 


B Entry 20.0% 
Competent 22.5% 
Advanced 25.0% 


C Entry 27.5% 
Competent 30.0% 
Advanced 32.5% 


D Entry 35.0% 
Competent 37.5% 
Advanced 40.0% 


E Entry 45.0% 
Competent 50.0% 
Advanced 55.0% 


 


320  Employees who are above the 55 percent wage level are assessed using the 
SWS. 


321  Assessment for the purpose of assigning employees to the percentage wage 
levels above is based on three criteria: performance of “task skills”, 
“underpinning work skills” and “productivity”. The task skills are the fine 
motor, gross motor, spatial, planning/problem solving, multiple coordination, 
language, literacy and numeracy, and machinery/equipment/tools skills required 
to successfully complete a job. Underpinning work skills are the general 
vocational skills necessary to maintain successful employment, such as 
teamwork, punctuality, and working consistently. Productivity is the rate of 
work output per individual employee over a predetermined time period and is 
normally measured against the productivity rates of peers rather than 
able-bodied rate. An employee commences employment in the Training and 
Support level, and when they are assessed as meeting 100 percent of the 
performance criteria for 4 jobs or stages of jobs, and 80 percent of 
the underpinning work skills for that level, they may progress to Level A. 
Thereafter, an assessment of the employee’s performance of task skills and 
underpinning work skills will determine to which wage level they are assigned, 
and a productivity assessment will then determine which band in the wage level 
applies. The productivity assessment is undertaken by assessing performance 
relative to the employee’s peers, so that employees who measure in the bottom 
25 percent are placed in the “Entry” band, employees measured in the middle 
25-75 percent range are placed in the “Competent” band, and employees in the 
top 25% are placed in the “Advanced” band. The assessment process is carried 
by trained workplace assessors employed by the relevant ADE. 


322  There are defined task skill and underpinning work level skill criteria for each 
wage level. For example, the task skills for Level A are as follows: 
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Fine Motor Skills — KC7 
• Basic hand-eye co-ordination, e.g. can hold one item and complete task 


with remaining hand. 
• Elementary level of dexterity i.e. holds items firmly or gently as required. 
• Placement of items/objects into bags, containers, boxes, jigs, etc. 
• Basic assembly (with/without a match to sample item and/or jig). 


Gross Motor Skills — KC7 
• Basic hand-eye co-ordination, e.g. can hold one item and complete task 


with remaining hand. 
• Basic gross motor skills e.g. pull a lever to a set level, press buttons/foot 


pedals. 
• Placement of items/objects into bags, containers, boxes, jigs, etc. 
• Basic assembly (with/ without a match to sample item and/or jig). 


Spatial Skills — KC5 
• Recognises concepts such as: on/off, front/back, top/bottom, basic colours. 


Language Literacy & Numeracy — KC5 
• Counting to 10 (with/without the use of a jig). 
• Organises a limited number of items (2-3) into sequential order. 


Machinery/Tools — KC7 
• Use of basic tools (if automated, a jig/template would be in place), eg. 


guillotine, spanner. 
• Basic machinery operation, eg. heatsealer, stapler (with/without use of a 


jig/template) 


323 The underpinning work skills for Level A are: 


Independent work practice — KC3 
• Works with moderate ongoing supervision 
• Works without supervisor present for limited periods 
• Continues to work when distractions are present for limited periods 
• Remembers instructions minutes after they are given 
• Makes basic decisions regarding own work 


Working consistently — KC3 
• Stays on task during key production periods 


Flexibility — KC4 
• Adapts to change, e.g. moves to a new task with clear directions 


Quality control — KC6 
• Can check work and recognise errors 


OH&S — KC1 
• Follows basic safety procedures 


Workstation — KC3 
• Maintains a clean and tidy workstation 


Teamwork — KC4 
• Demonstrates positive interaction with co-workers 


324 By comparison, the tasks skills for Level E are: 


Fine Motor Skills — As for previous levels 
Gross Motor Skills — As for previous levels 
Spatial skills — KCs 1, 3, 5 
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• Uses higher level cognitive abilities to pre-plan, prioritise, organise and 
judge properties of a task such as: balance, safety issues and task resources 
required. Eg. Operating a forklift to load product from a ground level 
location to the next floor. 


• Applies prior knowledge, judgment and spatial abilities over a wide range 
of conditions, Eg. Makes deliveries over long distances such as 50km. 


Planning/Problem Solving — KCs 1, 3, 5, 6 
• Very limited levels of supervision required, such as: supporting the 


decision making skills of the employee through confirmation and 
feedback. 


• Read relevant references and apply the information to the task 
requirements, e.g. reading a basic street directory, following the directions 
and reaching the correct destination. 


• Applies prior knowledge, judgment and spatial abilities over a wide range 
of conditions, e.g. Makes deliveries over long distances such as 50km. 


Multiple Coordination — KCs 1, 3, 4, 5, 6 
• Applies multiple skills eg. basic literacy, fine/precise dexterity, task 


sequences and manual/automated procedures to complete basic 
transactions, Eg. using a cash register for standard customer purchases. 


• Co-ordinate multiple skills (eg. physical actions, spatial perception, precise 
judgment and prior knowledge of key rules & regulations) and apply these 
simultaneously to meet the requirements of the task over a wide range of 
conditions, eg. Transporting large volumes of product in a truck (up to 
8 tonnes GVM) 


• Oversees small groups of employees for limited periods. 


325 The underpinning work skills required for Level E are: 


Independent work practice — KC2 & KC3 
• Makes basic decisions for work section 
• Requests explanation and clarification of instructions where necessary 


Working consistently — KC2 &KC4 
• Encourages co-workers to maintain on task behaviour 


Flexibility — KC4 
• Takes independent action to meet urgent requirements of the work section 
• Able to work in different work sections as required 


Quality control — KC6 
• Checks work completed by co-workers and corrects where necessary 


OH&S — KC1 & KC6 
• Has sound knowledge of general OH&S issues and rules 
• Identifies potential safety hazards with machinery/tools and notifies 


relevant staff 
Workstation — KCs 2, 3, 4 


• Helps set up work stations for team members and organise work materials 
• Completes basic documentation for workstation 


Teamwork — KC3 & KC4 
• Is aware if workplace schedules and encourages co-workers to meet 


production demands. 


326 The “KCs” referred to are key competencies. 
327  ADEs using the Greenacres tool effectively assign particular jobs to particular 


wage levels. This is done by identifying and recording the task and 
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underpinning work skills embedded in each job and aligning them (based on the 
highest skill levels in the job) with the key competencies in the wage level 
structure. 


328  Although the Greenacres tool nominally operates by reference to SES Award 
rates of pay, it is in reality a self-contained, autonomous classification system 
which operates independently of the SES Award. The five-level classification 
structure, and the process by which jobs are assigned to those classifications by 
reference to the tasks, skills and underpinning work skills utilised, have no real 
reference point in the SES Award. For example, the skills required to be 
classified at Level E of the Greenacres structure, under which employees are 
entitled to payment at 45-55 percent of the award rate, are in the terms 
described at least the same as or are in some instances higher than for a Grade 2 
employee under the SES Award. The Level E employee, as set out above, is 
required to check and correct the work of co-workers, but in the SES Award 
quality control of the work of other employees does not appear as a 
responsibility until Grade 4. Level 5 employees may be required to “oversee 
small groups of employees for limited periods”, but the Grade 2 employee 
under the SES Award has no such responsibility and it is not until Grade 4 or 5 
of the SES Award that any element of supervision or responsibility for other 
employees arises. One of the task skills of a Level E employee is said to be 
“transporting large volumes of product in a truck (up to 8 tonnes GVM)”, and 
associated navigation skills are required. Road transport work is not included in 
the indicative tasks set out in the SES Award classification structure, but under 
the Road Transport and Distribution Award 2010 such work is performed by a 
Grade 3 employee, which is roughly equivalent in terms of pay rate to a Grade 4 
employee under the SES Award. Assessed as a whole, there is nothing in 
Level E which discloses any impediment or restriction on the capacity to 
perform explicit and implicit work skills as compared to a non-disabled 
employee classified under Grade 2 of the Award, and perhaps also compared to 
non-disabled employees classified higher than that. 


329  The percentage of the award rates assigned to Level E, and to each of the 
other wage levels, have been determined externally to the award-making 
process. These percentages appear to be arbitrary, so that for example it is 
unclear why a Level E employee (who, as discussed, appears to undertake equal 
to or exceeding a Grade 2 SES Award employee) is assigned a maximum 
55 percent of the award rate, which thus forms the upper limit of the whole 
structure. On its face, it appears that a disabled employee who would qualify at 
Grade 2 in the SES Award by reference to the tasks performed by the employee 
may, by the use of the tool, be paid significantly less than minimum pay rate for 
Grade 2 (or Grade 1) under the SES Award. By permitting the use of the 
Greenacres tool, the SES Award in effect authorises the employer to use a 
method of wage fixation for disabled employees which effectively was designed 
and established and operates independently to the modern award system and is 
in some respects inconsistent with it. There is no analogue of this in the modern 
award system applicable to non-disabled employees. 


330  We emphasise that this conclusion is not intended to be read as a finding that, 
on the evidence, any disabled employee employed by an ADE using the 
Greenacres tool has not in actuality been paid a wage rate that is objectively 
appropriate having regard to the employee’s disability. The evidence before us 


230







 
 


118 FAIR WORK COMMISSION [(2019) 
 


did not descend to the circumstances of individual employees. Our conclusion is 
essentially one based upon a conceptual or “desktop” analysis of the Greenacres 
tool compared to the SES Award. 


331  The Skillsmaster tool, which is software based, involves the development of a 
“skills matrix” containing “competency standards” for employees in particular 
positions. It was initially developed in the 1980s outside the ADE context as a 
tool for training needs analysis, and had the purpose of breaking down industry 
competency standards (as well as enterprise-specific competency standards) into 
workable tasks known as “units of competency” or “units of skill”. Employees 
could then be assessed by reference to each unit of competency to identify their 
training needs. The operation of the Skillsmaster system by reference to 
industry competency standards aligned with modernised award classification 
structures based on qualifications and training. 


332  It appears that the Skillsmaster tool was adapted for use or applied in the 
disability sector in the 1990s. A disabled person’s work will be assessed by 
reference to a “whole job” in a particular “work stream”. A particular “whole 
job” will be aligned to an award classification to identify the starting point rate 
of pay for that job. A “job model” is developed for each whole job consisting of 
units of skills, in the form of core and task skills. An employee must have all 
the skills in a particular job model in order to be eligible for 100% of the award 
rate. The units of skill are identified as relevant to the indicative tasks in the 
SES Award classification but are themselves external to the award and are 
derived from industry and enterprise-specific competency standards. An 
example of a job model (or “skills matrix”) is that for a Gardener found in the 
Witmore Enterprises Inc. (Supported Employees) Workplace Agreement 2017. 
The position is aligned with Grade 2 in the SES Award and assigned the rate of 
pay for that grade as it was at the time the agreement was made ($714.90). The 
“whole job” falls within the “Lawn and Garden Maintenance” work stream. 
The “core skills” for this position (set out in Schedule B of the agreement) are 
set out as follows: 


CS27 — Understand Personal Health and Hygiene requirements of the job 
CS13 — Using own workspace 
CS12 — Contribute to Health and Safety of the Workplace 
CS10 — Maintain Personal Health and Hygiene 
CS09 — Implement Emergency Procedures 
CS05 — Making choices at work 
CS04 — Staying on the Job 
CS03 — Work Co-operatively with others 
CS02 — Workplace Communication 
CS01 — Basic Communication Skills 
CS25 — Cleaning Tasks. 
CS08 — Participate In a Team 
CS07 — Follow an established schedule 
CS14 — Respond to Enquiries 
CS16 — Basic workplace literacy 
CS15 — Basic workplace numeracy 
CS11 — Take responsibility for own work 
CS22 — Assist in training others at Work 
CS19 — Plan and organise own work 
CS18 — Workplace literacy 
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CS17 — Workplace numeracy 
CS06 — Basic problem solving 
CS20 — Plan and organise others’ work 
CS28 — Contribute to Quality Control 
CS26 — Participate in a team to achieve given tasks 
CS24 — Co-ordinate work of others 
CS23 — Supervise the work of others 
CS21 — Participate in allocation of team tasks 


333  The “task skills” for the “whole job” of gardener are described in Schedule B 
as follows: 


Refer to the Job Model contained in the SkillsMaster© System 
GM01 — Bagging Grass 
GM02 — Using basic hand tools 
GM03 — Hand Held Watering 
GM04 — Raking 
GM05 — General Cleaning 
GM06 — Use of push mower 
GM07 — Use of brush cutter 
GM09 — Use of a blower vac 
GM10 — Fuelling push mowers and brush cutters 
GM11 — Routine maintenance of push mowers and brush cutters 
GM14 — Safely participate in roadside litter reduction 
GM15 — Assist support worker with quality control 
GM16 — Assist support worker with OH& S requirements 
GM19 — Maintenance of all equipment 
GM20 — Gutter cleaning 
GM21 — Water pressure cleaning 
GM22 — Tree lopping 
GM23 — Pruning 
GM26 — Navigating for vehicle driver 
GM28 — Assist support worker with staff training and supervision 
GM29 — Liaising with customers 
GM30 — General administration support 


334  The above units of competency or skill for the “whole job” of gardener bear 
little resemblance to the Grade 2 classification descriptor in Schedule B of the 
SES Award. The generic “core skills” are not drawn from the award and include 
skills which, under the SES Award, would only be expected to be exercised at 
higher grades. For example, “Co-ordinate work of others”, “Supervise the work 
of others” and “Participate in allocation of team tasks” are functions which are 
classified as either Grade 4 or Grade 5 under the SES Award. Similarly, the 
“task skills” go well beyond the indicative duties in the SES Award for a 
Grade 2 gardener, which are “basic grounds and lawn maintenance, including 
use of lawn-mower and whipper snipper; re-potting; and/or basic labouring”. A 
number of these tasks match with the indicative duties of higher grades; for 
example, maintenance of gardening equipment first appears as a Grade 4 
function, and gutter cleaning and water pressure cleaning, although not 
specifically referred to at all, would probably be functions of a trade-qualified 
gardener at Grade 5. We infer that the “task skills” originate from a template job 
model generated by the Skillsmaster system. The only conclusion available is 
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that the “whole job” described is not that of a Grade 2 gardener under the SES 
Award, and is likely one that would entitle the employee to a higher pay grade 
under the award. 


335  The Skillsmaster wage assessment process requires a disabled employee to be 
assessed for their competency and performance (or productivity) in relation to 
each of the task units in the job model. Each task unit is assigned a maximum 
score of 6 points so that, in the case of the gardener’s job model above, the 
maximum score for the 22 task units is 132. Under the assessment process, it is 
necessary to achieve the maximum score in order to be paid 100% of the SES 
Award rate. The first stage of the assessment process assesses the competency of 
the employee at each task in a unit, and a “yes” or “no answer” is provided. If 
the answer is “no”, the task unit is removed from the assessment process, and 
this serves as an identifier of where the employee requires further training. If the 
answer is “yes”, the employee is then assessed according to a “Performance 
Assessment Guide” under which they must be rated for each task unit as to 
whether they are “Very poor” (1 point), “Poor” (2 points), “Fair” (3 points), 
“Good” (4 points), “Very good” (5 points) or “Excellent” (6 points). Each grade 
has a set of descriptive assessment criteria, so that for a “Very good” rating, for 
example, the criteria are: “Employee can set up a job or perform the task with 
minimum supervision to a very high standard following training. The employee 
has well above average levels of output”. 


336  Using the example of the gardener, if the employee was assessed as not 
competent on 7 of the 22 task units, perhaps because they had not performed 
those tasks before (a matter to which we will return), and they were rated as 
“Very good” on the remaining 15 tasks units, they would achieve a score of 75 
out of 132. Scores are banded into percentage increments of five percent up to 
fifty percent, and in ten percent increments above fifty percent, and the score 
when converted into a percentage is rounded down to the increment below. 
This, on the example of a score of 75 out of 132, converts to a percentage of 
about 57 percent, which is then rounded down to the 50 percent increment, and 
would entitle the employee to 50 percent of the current Grade 2 SES Award rate 
of $20.06. This outcome is said by the Skillsmaster tool to represent “the 
assessment of an employee’s competency and performance demonstrated as a 
percentage of the employee’s ability to undertake all the indicative tasks 
required to complete a whole job described in the award”. 


337  Again, as with the Greenacres tool, the Skillsmaster tool is essentially a 
self-contained system of wage fixation for disabled employees which only has 
a nominal reference point in the SES Award. The “whole jobs” or “job models” 
used to match actual jobs with the SES Award classification structure involve 
the exercise of skills which do not bear any consistent relationship with the 
general classification descriptors or indicative tasks in the SES Award, with 
the result that the wage rates produced by the application of the Skillsmaster 
tool will not correlate with the award rates. What the Skillsmaster tool actually 
does is to produce wage rates for disabled employees which are based on the 
employee’s assessed capacity to perform a proportion of the duties and 
productivity of a “whole job” that is designated by the tool itself rather than the 
SES Award. In authorising the use of the Skillsmaster tool, the SES Award again 
allows the employer effectively to self-regulate in respect of the minimum 
wages for disabled employees in a way that has no analogue for non-disabled 
employees. 
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338  A comparison of the Greenacres and Skillsmaster tools shows that, at the 
broadest conceptual level, they bear a degree of similarity. Both recognise that a 
job performed by a disabled employee at an ADE might be constituted of a task 
or tasks which represent only a proportion of the tasks which might reasonably 
be required to be performed by an award classified employee, and that the 
performance or productivity of the disabled employee with respect to that task 
or tasks might in turn be only a proportion of that capable of being achieved by 
a relevantly non-disabled employee. In that sense they may both be 
characterised as hybrid tools. However beyond that point they radically differ. 
They use distinct means to measure the skills and competencies assigned to the 
job performed, with the Greenacres tool using a self-contained classification 
structure with its own pay rates that sits below the lowest classification in the 
SES Award and the Skillsmaster tool assessing employee’s competencies by 
reference to self-created “whole jobs” consisting of a bundle of skills and tasks. 
They also assess productivity differently: the Greenacres tool assesses a 
disabled employee’s productivity by reference to his or her peers, while the 
Skillsmaster tool rates employees by reference to their performance with an 
“Excellent” employee being the benchmark. 


339  Consequently, there is no serious likelihood that, if both the Greenacres tool 
and the Skillsmaster tool were applied to the same disabled employee 
performing the same job, they would produce the same wage assessment 
outcome. It is not possible on a “desktop” analysis basis to determine which 
would produce the higher wages outcome, or even whether one would produce 
a consistently higher wages outcome. The evidence does demonstrate however 
that different tools in their application do produce significantly different wage 
outcomes at the individual level: Ms Eagles, for example, described how the 
assessed pay rate of her daughter was significantly reduced when her ADE 
moved from the BSWAT to the Skillsmaster tool. The current system, whereby 
multiple wage assessment tools are authorised for use by the SES Award at the 
employer’s discretion, does not ensure that persons performing work that is 
the same, or of the same work value, are entitled to the same minimum rate of 
pay. Indeed, its clearly foreseeable and actual effect is to allow differential 
treatment of employees at least across different ADEs. 


340  Our analysis of the Skillsmaster tool exposes a further significant difficulty. 
Because of the way employees are assessed by reference to the task units which 
are assigned to the notional “whole job”, their percentage score (by which the 
proportion of the award rate to be paid is determined) is likely to be affected by 
an assessment of skills or competencies which the employee is not actually 
required to perform. If a disabled employee, for example, only performs 10 of 
20 task units in a “whole job”, the employee will presumably be assessed as not 
competent in these tasks (because the employee has never performed them), and 
they will count as zero in the percentage scoring process (meaning that the 
maximum percentage the employee can achieve is immediately reduced to 
50 percent). It is of course the case that for non-disabled employees under the 
SES Award, their minimum wage cannot be discounted because they are 
assessed as not competent to perform tasks they are not actually required to 
perform. While it is not necessary for us to make any conclusive finding about 
the matter, this position appears to us to be highly similar to that which caused 
the Full Court majority in Nojin to conclude that the application of the BSWAT 
in that case constituted a contravention of the Disability Discrimination Act. 
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Our examination of the evidence and material concerning other wage 
assessment tools authorised for use by the SES Award suggests that the same is 
likely to be the case with a number of the other tools listed in cl 14.4(b). 


341  We have attempted in the above analysis to set out an accurate summary of 
the way in which the Greenacres and Skillsmaster tools work. This has not been 
an easy task. The information about both tools has been derived from 
documents external to the SES Award. The tools are complex, detailed and not 
easily comprehensible to the layperson; indeed, we suspect that only workplace 
assessors trained in their use would have a full understanding of their operation. 
Although they constitute the means through which the modern awards system 
regulates the minimum wages of disabled employees in ADEs, they are not 
easily accessible and in any event would likely to be opaque to disabled 
employees and their families. Practically speaking, it is difficult to see how any 
employee could ascertain and enforce an entitlement to a particular wage rate 
under these wage tools if an employer failed to apply them correctly, 
particularly as their outcomes are largely dependent upon value judgments made 
by workplace assessors employed by the employer. 


342  For these reasons, we do not consider that cl 14.4, insofar as it represents the 
means by which the SES Award sets minimum wages for disabled employees, 
meets the modern awards objective in s 134(1) by providing a fair and relevant 
safety net of terms and conditions. In this connection we have had particular 
regard to paras (a), (e) and (g). In respect of para (a), disabled employees to 
whom cl 14.4 applies are the lowest paid persons within the entire modern 
award system, and while there are as earlier discussed important social and 
economic policy reasons for this, it is essential that the award system regulates 
them fairly, equitably, consistently and in a non-discriminatory, transparent and 
enforceable way. The current system does not do this. Paragraph (e) of s 134(1) 
is concerned with equal remuneration for men and women workers, as the 
definition of that expression in s 302(2) makes clear. As we have demonstrated, 
the use of the different wage assessment tools authorised by cl 14.4(b) of the 
SES Award results in a situation whereby an employee of one gender 
performing work at a particular ADE using a particular authorised tool will not 
be entitled to the same rate of pay as an employee of another gender performing 
the same work, or work of equal or comparable value, at a different ADE using 
a different authorised tool. As to para (g), the current system is as we have 
stated complex and lacking in transparency and is not “simple [or] easy to 
understand”. 


343  For similar reasons we do not consider that cl 14 of the SES Award meets the 
minimum wages objective in s 284(1). Paragraphs (a)-(d) of s 284(1) are 
repetitive of considerations in s 134(1), and our conclusions in respect of them 
are relevantly the same. In respect of para (e), we do not consider that cl 14 
provides for minimum wages for employees with a disability that are “fair”, 
because as explained they result in outcomes which do not provide consistent 
minimum wage outcomes for work of equal or comparable value and treat 
disabled employees differently to non-disabled employees. 


344  However, we do not consider that the establishment of the SWS as the only 
wage assessment tool is the solution to the problem we have identified with 
cl 14.4 or would meet the modern awards objective. In this respect, we confirm 
the provisional views we expressed in [15(3)] of the April 2018 Statement. 
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Before we elaborate on what we consider to be the shortcomings of the SWS in 
its current form in the ADE context, it is necessary first to briefly summarise the 
way in which the SWS operates in the ADE context. 


345  The main features of the SWS, as described in the evidence of Mr Cain, are 
as follows: 


• it provides a wage assessment process which assesses the productivity 
of a disabled employee where the employee is unable to obtain a job at 
the full award rate due to the effects of disability on their productive 
capacity; 


• it is meant to be used only when it is clear that the disabled employee is 
unable to work at the level of productivity expected for the award rate 
of pay; 


• the assessments are undertaken by assessors contracted by the 
Commonwealth Department of Social Services and without direct 
expense to the employer; 


• the SWS assessment compares an agreed performance standard of what 
is required to earn the full award rate of pay under the relevant award 
for each job task with the assessed performance achieved by the 
employee for each job task; 


• the comparison is based on the concept that a disabled employee 
receives the same rate of pay for the same volume of work output as an 
employee performing the same tasks at the same rate; 


• where more than one task is performed and assessed, the tasks are 
given a weighting which takes into account the time spent on each job 
task; 


• the SWS focuses on the actual job tasks of the disabled employee, not 
“skills” or “competencies” that are not part of an employee’s job; 


• the SWS does not treat customised jobs differently, and proceeds on the 
principle that a job with a narrow range of job tasks, relative to a job 
with a broad range of job tasks on the same award level, is not grounds 
for devaluing the right of a disabled employee to the relevant award 
rate for the job tasks they are performing; and 


• the SWS does not assess the level of training, support or supervision in 
determining the pro-rata award wage rate. 


346  The modifications to the SWS effected by the October 2017 decision were 
intended to include in the assessment process the use of workplace data 
collected by the employer to measure variations in the productivity performance 
of the employee which might not be captured in a single time-limited 
assessment conducted by a SWS assessor. 


347  It is necessary to observe, before describing what we consider to be the 
problems associated with the use of the SWS in ADEs, that the SWS has a 
number of virtues, not least because as we will explain later we consider that 
the SWS has an important role to play in the regulation of the employment of 
disabled persons in ADEs. These may be summarised as follows: 


(1) The SWS is conducted by assessors engaged by the Commonwealth 
rather than the ADE, and thus has both the appearance and reality of 
impartiality and independence. 


(2) Because SWS assessors are currently funded by the Commonwealth, 
which we presume will continue in the future (as discussed later), this 
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frees up resources for ADEs which use the SWS, as compared to ADEs 
which use other wage assessment tools and therefore have to devote 
internal resources to the administration of such tools including the 
employment of wage assessors. 


(3) The methodology of the SWS is conceptually straightforward and 
robust (although perhaps less so in practice, as discussed later), 
and there is ample material published by the Commonwealth which 
explains its workings, which allows for substantial confidence that it is 
transparent and comprehensible to disabled employees and their 
families. 


348  The fundamental difficulty with the SWS, as was identified by a large number 
of the witnesses, is that it assesses wages on the basis of productivity only and 
otherwise assumes that the job being performed by the disabled person is one to 
which the relevant award classification was intended to apply and set minimum 
remuneration for. This assumption is flawed. As we have earlier set out, it is an 
essential feature of ADEs that, rather than simply recruiting disabled persons to 
perform jobs which pre-exist in the labour market and might otherwise be 
performed by non-disabled persons, ADEs create and/or tailor jobs specifically 
for the purpose of providing work to disabled persons which they are capable of 
doing. This might mean, for example, that a single job consisting of a number of 
tasks which might reasonably be expected to be performed by a single 
non-disabled person might be broken up into a number of tasks or even 
sub-tasks in order to provide jobs for a number of disabled persons that is 
within their capacity to perform. In such a case, it will be evident that the work 
value of the jobs established for disabled persons in this way, as measured by 
the level of skill and responsibility involved, will be significantly less than the 
whole, multi-task job which the non-disabled person is capable of performing. 
However the SWS does not recognise this, and regardless of the nature of the 
task performed by the disabled person, simply measures the productivity of 
the disabled employee by reference to the benchmark of a relevantly 
non-disabled employee performing the same task. 


349  The AEDLC submitted that this approach was appropriate because the SES 
Award entitles a non-disabled employee classified at a particular grade to be 
paid the full rate for that grade, regardless of whether the employer assigns the 
employee the full range of tasks that might be required to be performed at that 
grade or simply assigns them one simple task at that grade. Thus, the AEDLC 
reasoned, when it came to disabled employees, the only variable required to be 
measured was the productivity of the employee in performing the task which 
the employer assigned to them, and the SWS did this. 


350  This submission is correct only in a narrow and technical sense. It is true that, 
where an award classification sets out a range of duties which might be required 
to be performed at that pay level, the employee is entitled to be paid at the full 
rate of pay regardless of whether they are assigned all, some, or just one of 
those duties. However in a broader sense award classifications, particularly in 
industry awards such as the SES Award, are established on the basis that the 
classification of an employee at a given grade carries with it a reasonable 
expectation that the employee is capable of performing work at a certain level 
of skill and responsibility and, if required and after the appropriate training, can 
perform any duties at that classification level. That was often explicitly stated in 
industry awards following the move to broad-banded classifications in the early 
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1990s but is more often than not implicit in modern awards since it has become 
the working assumption as to how award classification structures operate. 
Certainly, modern award classification structures and their associated rates of 
pay have never contemplated the situation applying in ADEs whereby jobs are 
often specially created or tailored to align with the limited capacities of disabled 
persons. The fact that the classification structure in the SES Award, the very 
award intended to apply to ADEs, does not make the implicit position explicit is 
a defect which requires remedy, as we will come to. 


351  The defect in the way the SWS operates in the ADE environment may be 
illustrated by reference to two jobs performed by disabled persons which we 
had the opportunity of observing during the inspections which we conducted. 
The first job involved a reasonably complex sewing task with ancillary duties. 
This was not a job which had been created or tailored for the disabled person 
performing it, since a non-disabled person was performing the same job side-by 
side with the disabled person. It was a job which to our estimation would be 
classified at Grade 3 of the SES Award. In the circumstance described the SWS 
could readily be applied to the productivity of the disabled worker, using the 
non-disabled worker as a benchmark, and the percentage of the Grade 3 rate 
payable to the disabled employee pursuant to cl 14.4(a) can be identified. 


352  The second job involved a disabled person whose only task was to sort 
cutlery (between knives, forks and spoons) which had previously been washed 
and was to be packed for use during meal services on scheduled air flights. The 
person involved had very limited work capacity, and the job had been specially 
constructed to match with the person’s capabilities. Although in a technical 
sense an employee classified at Grade 2 in the SES Award might be required to 
perform such a task from time to time, it is perfectly apparent that the Grade 2 
classification and the rate of pay associated with it was never intended to set 
remuneration for a job consisting only of this one basic, repetitive task. Jobs of 
this nature simply do not exist in the open labour market in Australia and could 
only ever arise in the special context of an ADE. However the SWS makes no 
practical distinction between the first and the second job (beyond the fact that 
the starting-point rate of pay in the SES Award may be different). Because the 
SWS methodology does not account for the work value associated with the job 
being performed, but only measures the relative productivity of the person 
performing it, the second job is assessed in the same way as the first — that is, 
the productivity of the disabled person sorting cutlery is compared to the 
productivity of a relevantly non-disabled person performing the same task. If in 
respect of both the first and second job the productivity of the person 
performing the task is, say, 70 percent of that of a non-disabled 
person performing the same task, then that is the percentage of the award rate 
which the disabled employee will receive in either case. That is a result which is 
patently at odds with the relative work value of the two positions and means 
that the pay rate of the second job bears no proper relationship to the work 
value of that job. 


353  Compounding this problem is the fact that SWS generally measures 
employees’ productivity by measuring their performance exercising a single 
skill. This means that the greater work value associated with an employee being 
capable of performing multiple skills is not measured by the SWS. 


354  In his evidence Mr Cain contended that where an employee has a greater 
level of work skills, that will usually be reflected in the productivity 
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performance measured by SWS. As a general proposition it may be accepted 
that higher skilled employees are likely to demonstrate higher productivity at a 
given skill than lesser skilled employees. However, it does not follow from this 
that the SWS results in pay outcomes which accurately reflect relative work 
value. Employees are assessed on the major skill or task which they perform in 
their own work; they are not all tested on the same task. A higher skilled 
employee will generally be tested on a more difficult and complex work task 
than a lower skilled employee because of the differing nature of the jobs they 
are likely to perform. In the example we have described above, that may result 
in the two employees achieving the same productivity score because they are 
being assessed on tasks of different complexity. The first employee would no 
doubt achieve a much higher productivity score if tested on the same task as the 
second employee, but that is not what the SWS does. The result may even be, as 
Mr MacFarlane accepted, that the employee performing the more complex job 
ends up being paid less than the employee performing a single basic and routine 
task.84 That is a perverse outcome. 


355  It is not surprising that the SWS does not by itself operate as an effective 
wage assessment mechanism in ADEs. As our earlier analysis of the history of 
wage fixation for disabled persons has demonstrated, the SWS was designed for 
use in the different context of open employment, and every external study of 
wage fixation for disabled employees in ADEs since the 1980s has recognised 
the need for a hybrid model which measures both the employee’s level of work 
skill and competency and the employee’s productivity in the performance of the 
work tasks of their job. 


356  The evidence before us has made it abundantly clear that the application of 
the SWS to ADEs results in large increases in wage costs. In summary, the 
evidence demonstrated the following in respect of ADEs which use or have 
trialled the use of the SWS: 


• Centacare moved from the use of the BSWAT to the SWS, and the 
result for a core group of 50 employees was an 83 percent increase in 
wages cost. 


• Greenacres trialled the modified SWS prior to its implementation in the 
October 2017 decision, and the trial showed that wage costs would 
increase by 60-115 percent. 


• DSA began to assess 12 of its employees under the SWS after it 
stopped using the BSWAT, and this resulted in significant wage 
increases. 


• Mambourin moved from the BSWAT to the SWS, and when it did the 
assessed wage rate of 2 of its 14 employees went down very slightly, 
but in the case of the remainder the assessed wage rates rose 
significantly to close to double what they had been. 


• Help’s wages bill increased by approximately 25 percent when it 
moved from the BSWAT to the SWS. 


• Christie’s wages bill increased by 18 percent after it began using the 
SWS. 


• Multicap’s wages bill increased by 41 percent after it transitioned from 
the BSWAT to the SWS. 


• Impact’s wages bill increased by 41 percent when it adopted the SWS. 
 


84 Transcript 8 February 2018, PN1553-PN1565. 
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• PAI’s wages bill increased by 62 percent when it moved from the 
BSWAT to the SWS. 


• An external consultant’s report concluded that Blueline’s wages costs 
for its 81 supported employees would increase by almost $400,000 per 
year if it moved from its current wage assessment tool, the BWAT, to 
the SWS. 


• Endeavour had trialled the use of the SWS in 2016, and concluded that 
it would result in wage increases which it considered to be 
commercially unsustainable. 


357  It might be said that, in a number of the above cases, the move to the SWS 
and the consequent increase in wages costs occurred as a result of the 
abandonment of the BSWAT, which was found in the Nojin decision to operate 
in an unlawfully discriminatory fashion, and therefore involved the correction 
of a wage injustice. This proposition would have force if the SWS was an 
appropriate tool for the fixation of wages in ADEs, but it is not. Because, as 
explained, it takes no account of the value of the work being assessed, it is 
inherently biased towards an inappropriate escalation of pay rates in respect of 
the performance of work of the lowest value. This is demonstrated by the fact 
that the evidence shows that the introduction of the SWS significantly increases 
wages costs no matter what wages assessment tool was previously used. 


358  The evidence equally demonstrates that the increases in wage costs which 
would flow from the mandatory use of the SWS would be likely to have a 
significantly detrimental effect on the commercial viability of ADEs, and thus 
adversely affect their capacity to employ disabled persons. We accept the 
evidence of witnesses such as Mr Christodoulou, Mr Harvey, Mr Dickens, 
Mr Baker, Ms Fitze, Mr Fraser and Mr Donne that if ADES were required to 
use the SWS as the only wages assessment tool, the result would be the loss of 
commercial contracts and consequently the loss of jobs in supported 
employment or even the closure of ADEs. Making the SWS mandatory would 
having varying effects on ADEs depending upon the nature of the work they 
performed, with the effect likely to be most significant to those ADEs which 
provided employment at the lowest skill levels to employees with the greatest 
level of disability. We note that the commercial and employment consequences 
for those ADEs who had transitioned from the BSWAT to the SWS had not yet 
fully manifested itself because, at the time the evidence was received, they 
remained in receipt of transitional wage subsidies by the Commonwealth which 
had not yet completed their phasing-out period. 


359  We consider, having regard to our earlier findings concerning the social value 
of supported employment in ADE’s, that the loss of employment which would 
occur consequent upon the mandatory use of the SWS would be a calamitous 
outcome. Numerous disabled persons and their carers have given uncontradicted 
evidence that the loss of supported employment would result in social isolation, 
boredom, financial detriment, a loss of skills development opportunities and a 
diminished sense of self-worth amongst disabled persons, with a significantly 
greater burden being placed on their carers and other family members. There is 
no evidence that this would be ameliorated by any compensating increase in 
open employment for disabled persons. 


360  It must be said that some of those in the AEDLC’s camp did not appear to 
fully share our level of concern about the future of the ADE sector should it 
have a very significant wage adjustment forced upon it. Mr Cain accepted that 
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the ADE sector had a role to play, but he perceived this as being only to act as 
a transitional pathway for disabled persons to be placed in open employment. 
Mr MacFarlane opposed the ADE model outright, which he regarded as 
“segregated employment”. His views aligned with those of PWDA, which 
publicly advocates for a plan to close all ADEs and transition all ADE workers 
into open employment or, in the case of older workers, progressive retirement. 


361  We do not share these views. We have paid very close attention to the 
evidence of Ms Powell, who described the experience in the UK after a policy 
decision was made to close down supported employment in favour of the 
disabled working in open employment. The result, as we have earlier recounted, 
was that the vast majority of disabled persons formerly in supported 
employment were left without any employment at all. That is not an outcome 
which we are prepared to contemplate. 


362  There are two other difficulties with the SWS which we identified in the 
April 2018 Statement, although these are in a different category because they are 
both remediable. First, the SWS in the form it was prior to the October 2017 
decision suffered from the additional difficulty that it only assessed the 
productivity of supported employees during a defined period, which often had 
the result that periods in working time during which more severely disabled 
employees were not “on task” because of emotional distraction or an inability to 
maintain focus was not captured. This tended to result in an over-estimation of 
the productivity of employees at the lower end of the productivity range. The 
variations effected to the SWS by the October 2017 decision were intended as a 
consensus measure to remedy this by allowing the incorporation into the 
assessment process of “workplace data” concerning the employee’s productivity 
performance over an extended period of time if such data is collected by the 
employer. Clauses D.5.3, D.5.4 and D.5.5 of Schedule D of the SES Award now 
provide that, where the disparity between the SWS productivity assessment and 
the workplace data is 20% or less, each will be given a 50% weighting in the 
overall assessment. This is, we consider an appropriate way to deal with 
the identified problem. However, where the disparity is more than 20%, 
cl D.5.5(b) provides that the SWS assessment will be the sole determinant of the 
outcome. This is, we consider, counter-intuitive and illogical. It is where the 
disparity is high that the problem of the SWS not capturing non-productive 
working time will be of most significance, and that is the very circumstances 
where it is most necessary to take workplace data into account. In our view, 
where workplace data is collected, it should always constitute 50% of the 
overall assessment. 


363  The second problem concerns the establishment of a performance benchmark 
for the purpose of conducting the SWS productivity assessment. The evidence 
of a number of witnesses indicated that, in practice, the identification of a 
benchmark was conducted in a somewhat haphazard, ad hoc and methodologi- 
cally unsound fashion. Mr Cain, for example, accepted in cross-examination 
that the application of the SWS in practice often involved the benchmark being 
arrived at as a result of a time-limited, pragmatic negotiation with the 
employer.85 Mr MacFarlane said that the benchmark negotiated with 
the employer was based on what the employer considered was a level of 
productivity appropriate to attract the full award rate of pay, notwithstanding 
that the SES Award said  nothing  about  productivity  standards in  its 
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classification structure.86 Mr Burridge gave evidence that after Centacare 
adopted the SWS, a single work task was selected by Centacare as the 
benchmark for all supported employees, apparently regardless of what work 
they actually performed at the relevant time (although all the employees had 
performed the task at some time). This was done without any input from the 
SWS inspectors, and they accepted this without ever inquiring what the actual 
duties of the employees being assessed was.87 This approach appears to have 
been inconsistent with the SWS methodology which, as we understand it, 
requires the SWS inspector to check and validate the benchmark, and to 
measure all the main tasks actually performed, not just one task which may not 
even be performed. The SES Award currently makes no provision as to how the 
benchmark is selected to ensure that it provides a proper basis for 
the productivity assessment. Because the validity of any SWS assessment is 
anchored on the establishment of an appropriate benchmark, these are matters of 
real concern. 


364  Our conclusion, based on the above analysis, is that the adoption of the SWS 
as the single mandatory wage assessment tool within the current wage structure 
of the SES Award as proposed by the AEDLC would not achieve the modern 
awards objective of a fair and relevant minimum safety net of terms and 
conditions. In this respect we have paid particular regard to paras (a), (c) and (f) 
of s 134(1) as being of relevance and weight. In relation to para (a), the 
adoption of the AEDLC proposal would likely have the effect of increasing 
the wages paid to many supported employees, although the financial benefit of 
this would be diminished by a reduction in their DSP payments. In respect of 
paras (c) and (f), the mandatory adoption of the SWS as proposed would lead to 
a very large increase in the employment costs, which would result in a 
significant loss of jobs for disabled person in ADEs and thus would diminish 
rather than promote the social inclusion of disabled person by reducing their 
level of workforce participation. With respect to the minimum wages objective, 
we have taken into account the considerations in paras (a)-(d) of s 284(2) in the 
same way as the equivalent considerations in s 134(1). In respect of the para (e), 
we do not consider that that the adoption of the SWS in its current form as the 
sole determinant of wages for disabled persons in ADEs would be “fair” to 
either ADEs and employees or disabled employee for the reasons we have 
earlier given. 


The ABI claim — whether its work value classification structure should be 
adopted 


365  In relation to the ABI proposal for a new work value classification structure, 
we confirm the provisional view which we stated in the April 2018 Statement. It 
appears conceptually to be similar to the Greenacres tool, in that it establishes a 
classification structure for disabled employees sitting below the current SES 
Award classification structure into which employees may be graded on the basis 
of an assessment of their work duties, skills and level of responsibility, and then 
has pay bands within each classification which operate on the basis of an 
assessment of the employee’s productivity compared to their peers. It removes 
some of the defects of the Greenacres tool: the structure provides for 
incremental pay progression all the way up to 100% of the award rate rather 


 


86 Transcript 8 February 2018, PN1768-PN1785. 
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than stopping at an arbitrary 55%, and the classifications descriptors do not 
contain work requirements which equal or exceed those for Grade 2 in the SES 
Award. Insofar as the ABI proposal is a hybrid one which seeks to take into 
account both the work value of the job being performed by the supported 
employee and the level of the employee’s productivity, it is we consider 
conceptually sound. ABI’s primary position was that its classification structure 
should be adopted as a new mode of wage assessment to operate alongside the 
existing wage assessment tools, but it was in the alternative prepared to 
acknowledge that it might also be adopted in order to replace entirely the 
existing tools — a position which we consider was the only realistic one to take. 
We also acknowledge that ABI regarded its proposal as, in effect, a work in 
progress which would benefit from further adjustment with input from other 
cooperating parties. We accept that it constituted a good faith attempt to grapple 
with the difficult issues raised in this proceeding. However we do not ultimately 
consider that the proposal is the appropriate way forward, for two related 
reasons. 


366  The first is that the proposal, although said to be based on work value, is in 
fact in its proposed classification descriptors more focused on the personal 
characteristics of the individual employee. For example, the proposed 
classification descriptors for Level A include that the employee “is incapable of 
organising their work” and “has some difficulty staying on task or remaining at 
their work station”. The well-established concept of work value is not based on 
the personal characteristics of the employee, but rather on an objective analysis 
of the level of skill and responsibility required to perform a particular job, 
whoever performs it. It may be accepted that traditional work value 
considerations may need some adjustment in the context of supported 
employment, where jobs are established or tailored to align with the capacities 
of individual employees. However we consider that the fundamental concept 
must remain, otherwise the classification structure would descend into a form of 
individual performance pay. The second reason, which flows from the first, is 
that ABI’s proposed classification structure requires a series of discretionary and 
subjective assessments to be made by the employer concerning the capacities 
and behavioural characteristics of individual employees. The result would be a 
system which lacks objectivity, transparency, simplicity and enforceability. 
Accordingly we do not consider that the adoption of ABI’s proposal would 
achieve the modern awards objective. 


The preferred approach 
367  What then is the way forward? We begin with the agreed principles set out in 


the October 2015 Statement, which we have earlier set out. Insofar as the wage 
outcomes produced by the SES Award for disabled employees must be “fair, 
equitable and non-discriminatory”, we consider that the wage fixation 
mechanism in the award must remunerate disabled and non-disabled persons in 
a way consistent with the value of the work they perform, must take into 
account the productivity of disabled persons into order to ensure that any 
restrictions on their work capacity caused by their disability does not price them 
out of a reasonable prospect of employment, and must ensure as far as possible 
equivalent wage outcomes for disabled persons performing the same work or 
work of equal or comparable value wherever they might be employed. The 
principles that there be “[c]ontinued opportunity for employment in supported 
employment settings …”, that there be “[s]ustainable employment opportunities 
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in viable ADEs” and that there be provided “security and confidence to 
employees, parents and carers for the future” require that any new wage fixation 
system for disabled employees under the SES must not cause commercial 
disruption to ADEs by a sudden large escalation in their employment costs. 
Although any new system may result in the need for adjustments to the existing 
remuneration of disabled employees, and some increase to the absolute 
minimum pay rate for disabled employees may be warranted, we do not see this 
as an opportunity to effect a major across-the-board increase in employees’ 
wages. No party presented a proper case referable to work value of disabled 
employees generally to suggest that this would be warranted, nor do we 
consider in any event that this could be done within the current funding 
framework without endangering the viability of ADEs and their capacity to 
provide employment opportunities to disabled persons. 


368  We confirm the view expressed in the April 2018 system that the existing 
wage assessment tools should be phased out, that the SES Award classification 
structure should be redesigned, and that there should be a new wages structure 
for disabled employees. We have already set out, in the context of our 
consideration of the AEDLC’s claim, our reasons as to why we consider that the 
current situation whereby the employer may choose from a multiplicity of wage 
assessment tools to set wages for disabled employees is unsatisfactory and does 
not achieve the modern awards objective. We have also earlier adverted to the 
unsatisfactory nature of the current classification structure in the SES Award, 
which does not make clear what work may reasonably be required of an 
employee who is to be paid the full award rate (particularly in Grades 1-3) and 
lends itself to the interpretation that a job consisting of a single most basic 
and routine task established to align with the restricted capacities of a 
significantly disabled person is one that is classifiable under the award. 


369  We also confirm that there should be a new hybrid wages structure for 
disabled employees which takes into account the value of the work they 
perform and their productivity level where this is affected by their disability. In 
the context of our consideration of the AEDLC claim and our analysis of the 
SWS, we have set out the reasons for our conclusion that a purely 
productivity-based assessment would not be fair or appropriate or achieve the 
modern awards objective and that it is necessary to take into account the work 
value of the employee’s job. This is an approach which has conceptually been 
endorsed by every independent review of wage fixation for disabled persons, as 
we have earlier recounted. 


370  In our April 2018 Statement, we envisaged that the work value component of 
the wage fixation process for disabled employees would involve an assessment 
of the “size” of the job being performed as compared to a job that would attract 
the full award rate of pay. Under this concept, jobs would be “sized” having 
regard to the complexity of the work tasks, the skills required to perform them 
and the degree of support necessary to allow the employee to carry out those 
tasks. However, after further consideration and having regard to the parties’ 
further submissions, we have decided not to proceed with this concept. There 
are two principal difficulties in this respect: 


(1) The starting point for “sizing” a job performed by a disabled person 
must be an identification of what constitutes a “whole job” that attracts 
the full rate of pay. We have been unable to identify a practical working 
mechanism by which this may be done. The SES Award classification 
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structure currently does not, and could not conceivably, identify any 
particular bundle of duties which constitutes a job that is classifiable at 
a particular grade. Each classification is intended to cover a wide range 
of work functions across the ADE sector, and different ADEs may 
engage in entirely different commercial activities, so the number and 
nature of potential jobs that may be classifiable at a particular grade is 
not readily identifiable. The award classification structure currently sets 
out a range of indicative tasks for certain work functions at each grade, 
but there is no basis to conclude that the actual jobs which exist in the 
sector, even if performed by a relevantly non-disabled employee, 
consist of all of the listed indicative tasks. They may not include all of 
the tasks, and may include other tasks which are not listed. One party, 
in a good faith attempt to assist us in implementing the provisional 
conclusions in the April 2018 Statement, proposed the development of 
standard job descriptions for each potential job in the industry at each 
classification level. Leaving aside the sheer difficulty and complexity of 
this task, such an approach would we consider run the real risk 
of treating disabled employees in an unfair and discriminatory, in that 
their jobs may be “sized” (and their potential wage rate diminished) by 
reference to a theoretical “whole job” classifiable under the award 
which may not in reality be actually performed by any relevantly 
non-disabled person. 


(2) It is not possible to identify a simple, objective and transparent 
mechanism by which the “size” of a job performed by a disabled 
person relative to a classifiable “whole job” may be determined. If, for 
example, the “whole job” consists of a certain collection of work tasks 
and the actual job consists of just one or a proportion of those tasks, an 
assessment would be required as to the relative complexity and 
importance of those tasks that are performed and those that are not 
performed. It is difficult to conceive of a consistent methodology by 
which this could be done which involves more than just a subjective 
evaluation by the employer. 


371  We have concluded that the issue of the work value of jobs that are created or 
tailored for the purpose of providing work which is within the capabilities of 
disabled person should be dealt with by the more direct, simple and traditional 
means of establishing new award classifications and pay rates applicable to such 
jobs. That will necessarily mean that there will be classifications in the SES 
Award will provide for rates of pay that are below the National Minimum Wage. 
There is nothing in the FW Act which requires that minimum pay rates in an 
award be at or above the level of the National Minimum Wage, and the current 
position is that the SES Award expressly provides for the payment of wage rates 
below the National Minimum Wage. No party contended for any change this 
position, and the claims of the AEDLC and ABI were advanced on the basis that 
disabled employees would under their proposals be paid amounts below the 
National Minimum Wage. We are of course proceeding on the basis that 
the affected employees are in receipt of the DSP, and this will operate in 
conjunction with the prescribed pay rate to ensure that the employee receives a 
total income that it socially acceptable in contemporary circumstances. 
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(1) There should be two new classifications (Grades A and B) below the 
current Grade 1 in the SES Award. The classifications should be 
applicable only where the employer has created a position consisting of 
tasks and a level of supervision that has been tailored or adjusted to 
meet the circumstances of the employee’s disability and which does not 
fall into Grades 1-7 of the classification structure. We emphasise here 
that we are not talking about the situation where an employer simply 
makes a reasonable adjustment to allow a disabled person to perform a 
pre-existing vacant position. Additionally, the employee must meet the 
criteria for eligibility to receive the DSP. 


(2) Grade A shall provisionally have a rate of $7.00 per hour, and shall 
apply to employees who perform one or more simple tasks consisting 
of up to three sequential actions under direct supervision and constant 
monitoring. 


(3) Grade B shall provisionally have a rate of $14.00 per hour, and shall 
apply to employees who perform one or more simple tasks consisting 
of more than three sequential actions, which may involve the use of 
mechanical or electrical equipment or tools, under direct supervision 
with regular monitoring. 


373  The classification descriptors for the existing Grades 1-7 will be modified so 
that they are expressed in terms of generic indicators of work value. We 
consider that the current lists of indicative tasks should be removed to make it 
clear that the mere performance of one of those tasks in circumstances in 
relation to job which has been established or tailored to align with a disabled 
employee’s level of capacity is not sufficient or intended to fall within any of 
these grades. Instead, alignments with other award classifications which provide 
for the performance of work commonly performed in the ADE sector will be 
included to provide proper guidance as to the work intended to be compre- 
hended at each classification level. Grades A-B and 1-7 will, taken together, 
provide a classification structure which accommodates in a comprehensive way 
the jobs which the evidence shows actually exist in the ADE sector and properly 
reflects their work value. 


374  We consider that disabled employees classified in any grade (Grades A and B 
or 1-7) may be paid a percentage of the specified rate for the classification based 
upon an assessment of their productivity as compared to that of a relevantly 
non-disabled person. The only wage assessment tool which may be used for that 
purpose will be the SWS, subject to the following modifications: 


(1) Where an employee performs more than one major task in their job, the 
SWS assessment must measure a representative sample of the tasks 
performed and weight them appropriately. 


(2) The SWS assessor must independently determine that benchmark to be 
used for the assessment is valid and appropriate. 


(3) Where an employer collects workplace data as to the employee’s 
productivity levels, that data must be assigned a 50% weighting in the 
overall assessment, regardless of the degree of disparity with the result 
of the SWS assessor’s assessment. 


(4) There will be an absolute minimum payment of $3.50 per hour. This 
amount will also serve as the minimum rate payable to a disabled 
employee during an initial assessment period in their employment. 
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375  Finally, we consider that no existing ADE employee should suffer a reduction 
in remuneration as a result of the introduction of the new wages structure which 
we propose. 


376  The establishment of a requirement to use the SWS with the above 
modifications and in conjunction with the new classification structure will, we 
consider, utilise the benefits of the SWS which we have earlier identified while 
resolving its problematic aspects. In order to give effect to our decision, it will 
be necessary for the Commonwealth to provide funding for a greater number of 
SWS assessors. We also consider that it is vital that the new wages structure we 
propose be trialled at a number of representative ADEs to ascertain the cost 
impact it will have on ADEs before it is implemented, having regard to our 
earlier statement of intention in respect of this. We anticipate that 
Commonwealth financial support will also be required to allow ADEs to 
participate in the trial. We look forward to advice from the Commonwealth as 
to its readiness apply the funding announced in the 2019-20 Budget for a 
transition to a new wage assessment tool for this purpose. And, although as 
explained we do not intend to impose upon ADEs any large increase in labour 
costs, it will be unavoidable that there will be some increase as a result of the 
fact that some employees will inevitably become entitled to a higher rate under 
the new system and no employee is permitted to have their wage rate reduced. 
There will need to be some consideration of Commonwealth assistance in this 
respect also. 


377  The determination we are currently minded to make, which incorporates 
replacements to cll 13 and 14 and Schedules B and D of the SES Award, is 
contained in Attachment A to this decision. Our conclusion at this stage, subject 
to what follows immediately below, is that these variations would serve to 
ensure that the SES Award meets the modern awards objective in s 134(1) of a 
fair and relevant safety net. Of particular weight and relevance are paras (a), (c), 
(f) and (g) of s 134(1). In respect of para (a), we consider that the proposed 
variations would at least protect and may in some cases enhance the current 
needs of the low paid supported employees covered by this award. As to 
paras (c) and (f), we consider that the proposed wage structure would not have 
a significant impact on employment costs, would ease the regulatory burden for 
many ADEs (by externalising much of the cost of the wage assessment process 
to the Commonwealth’s SWS assessors), and would tend to promote social 
inclusion by giving ADEs the confidence to continue to employ disabled 
persons and thus increase workforce participation. As to para (g), we consider 
that the variations would make the SES Award simpler and easier to understand 
and place it on a stable and sustainable footing. The balance of the 
considerations in s 134(1) we consider to be neutral. We also consider that 
the proposed variations would meet the minimum awards variation in s 284(1). 
In that respect, we take into account paras (a)-(d) of s 284(1) in the same way as 
we have the equivalent considerations in s 134(1). We have given particular 
weight to para (e) of s 284(1), since for the reasons we have explained we 
consider that the proposed variations constitute what is necessary to achieve a 
comprehensive range of fair minimum wages to employees with a disability. We 
are also satisfied that the variations would not involve any contravention of 
s 153(1), having regard to s 153(3)(b). 


378  It will be necessary to undertake a number of steps before any determination 
arising from this decision takes effect. Firstly, we wish to give parties an 
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opportunity to make further submissions about the determination which we 
presently consider should be made. We would particularly be assisted if such 
submissions addressed the proposed rates of pay and classification descriptors 
for the new Grades A and B, the new classification descriptors for Grades 1-7 
and the implementation timetable (see below), as well as any other issues the 
parties consider relevant. We would also be assisted if the Commonwealth could 
advise as to its preparedness to provide the financial support which we have 
identified as being necessary. Secondly, we propose then to conduct a 
conference of those parties who are interested in endeavouring to achieve 
a consensus position as to the terms of the award variations to give effect to this 
decision, having regard to the draft determination in Attachment A. With the 
benefit of the submissions and the conference process, we will then be in a 
position to finalise the new wages structure which is to be the subject of the 
trial. 


379  We consider that the trial should be conducted over a period of three months, 
subject to any submissions on this issue which might be received. Once the trial 
is completed, the results should be made public, and interested parties will then 
be given an opportunity to make further submissions. We will then issue a final 
determination varying the SES Award. The results of the trial in terms of any 
changes to overall labour costs will be taken into account by us in setting the 
final wage rates for the new Grades A and B. We consider that the determination 
should not take effect until a further 14 months have passed, in order that ADEs 
have a proper opportunity to phase out the use of the existing wage assessment 
tools and transition to the new wages structure. 


380 The timetable we currently envisage is as follows: 
17 December 2019 — receipt of further submissions concerning the 
new wages structure and advice from the Commonwealth Government 
concerning funding support. 
20 December 2019 — conference of interested parties concerning the 
new wages structure. 
31 January 2020 — Commission determines the final wages structure 
for the purpose of the trial. 
1 March-31 May 2020 — conduct of the trial of the new wages 
structure. 
26 June 2020 — public release of information concerning the outcome 
of the trial. 
17 July 2020 — receipt of any further evidence and submissions 
concerning the outcome of the trial and any consequential further 
modifications that might be required to the new wages structure. 
10-14 August — further hearing if necessary. 
30 October 2020 — final determination varying the SES to delete the 
existing wage assessment tools and add the new wages structure issued. 
1 January 2022 — operative date of final determination, upon which 
existing wage assessment tools cease to operate and the new wages 
structure comes into operation. 


Superannuation 
381  We have decided to grant the UWU’s claim in respect of superannuation. 


Two propositions which may be derived from the evidence and submissions 
justify that conclusion: 
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(1) The original award provision which is now cl 19.5 of the SES Award 
was constructed at a time when the superannuation guarantee levy was 
only 3%. It was evidently designed to benefit the lowest paid disabled 
employees by requiring contributions to be the greater of 3% or $6.00 
per week. Now that the superannuation guarantee levy is 9.5%, the 
original rationale has been inverted such that cl 19.5 only serves to visit 
an arbitrary and discriminatory detriment upon the lowest paid disabled 
employees. 


(2) The amount of contributions prescribed is too low to provide 
employees with any appreciable level of retirement savings once the 
effect of administrative fees and fees for required insurance products 
are taken into account. That is, the provision in its current form serves 
no beneficial purpose. 


382  We note that consideration was given by the AIRC award modernisation Full 
Bench in its 4 December 2009 decision88 as to whether this provision should 
appear in the SES Award. The Full Bench said: 


[93] In relation to superannuation, we have decided not to alter the provision, 
not adjusted for many years, whereby an employee with a disability being 
paid less than 80% of the full award wage has a superannuation 
contribution made of either 3% of ordinary time earnings or $6.00 per 
week, whichever is the greater. This payment has relevance in this sector 
because significant numbers of employees with a disability earn less than 
$450 per month. Mindful that many employers not currently bound by the 
award do make provision at varying levels for superannuation 
contributions for employees with a disability, we have concluded that the 
current provision should be included in the modern award. We have also 
noted the National Disability Services 16 October 2009 written 
submission, “… that the contribution level should not be adjusted at this 
stage” and the Parliamentary Secretary for Disabilities and Children’s 
Services 30 November 2009 correspondence to the Commission, 
indicating that it was the Australian Government’s intention to consult 
relevantly with stakeholders early in 2010. Should an application be made 
in the future for review of this provision it will be dealt with in the normal 
way. 


383  There is no evidence before us as to any outcome of the Australian 
Government’s consultation with stakeholders about this issue (or whether this 
even occurred). No party before us advanced any industrial rationale for the 
continuation of cl 19.5. We consider that it plainly does not meet the modern 
awards objective in s 134(1) having regard to the two propositions stated above, 
and in reaching that conclusion we have placed particular weight on the needs 
of the low paid as referenced in s 134(1)(a). The only question concerns the cost 
impact to ADEs of moving disabled workers earning less than $450 per month 
to the standard contribution rate of 9.5% or $15 per week. We propose to deal 
with this issue by giving the variation a prospective date of operation of 
1 October 2020, which will allow ADEs to prepare and also to engage with the 
Commonwealth about the issue. This is reflected in the draft determination in 
Attachment A to this decision. However, in accordance with the timetable set 
out in [380] above, we will invite further submissions concerning the operative 
date to be filed by 17 December 2019. 


 


88 Re Request from the Minister for Employment and Workplace Relations — 28 March 2008 
(2009) 190 IR 370. 
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Rights at Work for Supported Employees clause 
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384  We are wholly persuaded that the SES Award should be varied to include a 
clause concerning “Rights at Work for Supported Employees”, as proposed by 
Our Voice. The evidence makes clear that disabled employees working in ADEs 
are a vulnerable group, and are likely to require information, representation, 
consultation and assistance concerning workplace decisions which affect their 
interests to an extent that is far greater than for non-disabled employees. It is 
equally clear that it is necessary for such employees’ parents, family members, 
carers, guardians, nominees, advocates or union, as relevant, to be involved. No 
interested party opposed the provision, and we consider that it is necessary to 
include it in the SES Award in order to meet the modern awards objective. A 
provision of this nature will be of particular importance having regard to the 
significant changes in the minimum wages system for disabled employees 
which will be implemented as a result of this decision. The new clause should 
take effect from 1 March 2020. 


385  The new clause, which we have re-drafted to some degree for clarity, is 
contained in the draft determination in Attachment A to this decision. Parties 
may make further submissions concerning its drafting by 17 December 2019. 
Coverage of the Award 


386  The earlier submission of the Department concerning the coverage of the SES 
Award are noted. Our provisional view is that no change to the definition of 
“supported employment services” in cl 3.1, by which the coverage of the award 
as expressed in cl 4.1 operates, is required. As explained at the outset of this 
decision, the award definition incorporates by reference the definition of 
“supported employment services” contained in s 7 of the Disability Services 
Act. We do not consider that the change to the funding model for ADEs which 
we have earlier described has altered the validity of this definition. However, to 
ensure that the coverage of the SES Award is not inadvertently altered by 
independent legislative changes, we propose to place the statutory definition 
directly into the award. If any party opposes this course, they may file a 
submission in that respect within 14 days of the date of this decision. 


Variations to award as set out in Attachment A 
DR RJ DESIATNIK 
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Attachment A — Proposed Determination 
The Supported Employment Services Award 2010 is varied as follows: 


1. Insert the following new clause: 
9A. Rights at Work for Supported Employees 


9A.1 When dealing with employment matters affecting supported 
employees the employer shall take all reasonable steps to provide 
such employees with the information they require to exercise their 
employment rights. 


9A.2 Such reasonable steps will include but are not limited to the 
following. 


• Providing information to supported employees of their right 
to be a member of the union and be represented in the 
workplace by a union representative. 


• Providing information in relation to seeking information and 
or assistance from the Fair Work Ombudsman. 


• Providing information to a supported employee about their 
right to have their nominee, guardian, carer, parent or other 
family member, advocate or union assist them in making 
decisions about employment matters. 


9A.3 In addition to those matters listed in clause 9A.2 the employer shall 
take reasonable steps to provide the opportunity to the supported 
employee to have their nominee, guardian, carer, parent or other 
family member, advocate or union involved in, or consulted or act 
as the employee’s representative in employment matters that affect 
or may affect the supported employee’s interests. 


9A.4 Such matters shall include but not be limited to: 
• consultation about significant workplace change under 


clause 8; 
• consultation about changes to rosters or hours of work under 


clause 8A; 
• any dispute under clause 9 or other grievance; 
• wage assessments under clause 14.4(a) and Schedule D; 
• any disciplinary matter; and 
• performance appraisals. 


2. Delete cl 14 and insert the following: 
14. Minimum wages 


14.1 Upon engagement, an employee will be graded by the employer in 
one of the grades in Schedule B – Classifications having regard to 
the employee’s skills, experience and qualifications and the nature 
of the position in which the employee is employed. 


14.2 Subject to clauses 14.3, 14.4 and 14.5 the following minimum rates 
of pay will apply for the grades set out below: 


 
Grade Weekly rate $ Hourly rate $ 
Grade A 266.00 7.00 
Grade B 532.00 14.00 
Grade 1 740.80 19.49 
Grade 2 762.10 20.06 
Grade 3 791.30 20.82 
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Grade Weekly rate $ Hourly rate $ 
Grade 4 818.50 21.54 
Grade 5 862.50 22.70 
Grade 6 941.10 24.77 
Grade 7 979.10 25.77 


NOTE: For the purpose of this award, the hourly rate for all 
employees will be calculated by dividing the weekly rate by 38, 
then rounded to the nearest cent. 


14.3 National training wage 
(a) Schedule E to the Miscellaneous Award 2010 sets out 


minimum wage rates and conditions for employees 
undertaking traineeships. 


(b) This award incorporates the terms of Schedule E to the 
Miscellaneous Award 2010 as at 1 July 2019. Provided that 
any reference to “this award” in Schedule E to the 
Miscellaneous Award 2010 is to be read as referring to 
the Supported Employment Services Award 2010 and not the 
Miscellaneous Award 2010. 


14.4 Wage assessment — employees with a disability 
(a) An employee with a disability may be paid such percentage 


of the rate of pay of the relevant grade in clause 14.2 as 
assessed under the Supported Wage System in accordance 
with Schedule D. 


(b) No decrease — regression of disability 
An employee with a disability will not have their rate of 


pay reduced as a result of a wage assessment made pursuant 
to clause 14.4(a). This clause does not cover the 
circumstance where the wage of an employee with a 
disability may need to be reduced due to the regression of 
the employee’s disability. However, a wage assessment that 
determines a lower percentage than an earlier wage 
assessment of the employee against the same duties is of no 
effect unless the reduction in percentage is solely due to the 
regression of the employee’s disability. Before the wage of 
an employee may be reduced the employer must exhaust all 
reasonable training options and options to allocate the 
employee new tasks to avoid the regression. 


14.5 Higher duties 
Employees will be paid at a higher grade if carrying out the 


duties of a higher grade for two or more hours in any shift. If an 
employee is carrying out the duties of a higher grade for less than 
two hours in any shift they will be paid at the higher grade for the 
time so worked. This clause will not apply whilst an employee is 
carrying out work in a higher grade for training purposes only. 


3. Delete cl 19.5 and insert the following: 
19.5 Employees with disabilities 
Where an employee with a disability is being paid less than $450 per 


month in accordance with clause 14.4, contributions for such employees 
will be either 9.5% of their ordinary time earnings or $15.00 per week 
whichever is the greater. 
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4. Delete Schedule B and insert the following: 
Schedule B — Classifications 
B.1 Explanation of Classification Structure 


B.1.1 Grades A and B of the classification structure in this 
Schedule apply to any employee with a disability: 


(a) who meets the impairment criteria for receipt of a 
disability support pension; and 


(b) for whom an employer has created a position 
consisting of duties and a level of supervision 
tailored or adjusted for the circumstances of the 
employee’s disability that does not fall into 
Grades 1-7 above. 


B.1.2 Grades 1-7 apply to employees with or without a disability 
who undertake the duties and exercise the level of skill and 
responsibility specified in the classification descriptors. 


B.2 Grade A 
Employees at this grade will perform a simple task or tasks 


consisting of up to three sequential actions under direct supervision 
and constant monitoring. 


B.3 Grade B 
Employees at this grade will perform a simple tasks or tasks 


consisting of more than three sequential actions, which may involve 
the use of mechanical or electric equipment or tools, under direct 
supervision with regular monitoring. 


B.4 Grade 1 
Employees at this grade will undertake on the job induction 


and/or training to perform work in Grade 2 or above for a period 
not exceeding 3 months. 


B.5 Grade 2 
Employees at this grade will perform a basic task or tasks in 


accordance with defined procedures under direct supervision. Such 
employees will understand and undertake basic quality control/ 
assurance procedures including the ability to recognise basic quality 
deviations/faults. This may include the performance of work 
included in the following awards classifications: 


• Food, Beverage and Tobacco Manufacturing Award 2010: 
Level 2 


• Gardening and Landscaping Services Award 2010: Level 1 
• Manufacturing and Associated Industries and Occupations 


Award 2010: Level C13 
• Textile, Clothing, Footwear and Associated Industries 


Award 2010: Skill Level 1 
B.6 Grade 3 


Employees at this grade will perform work above the beyond the 
skill of an employee at Grade 2 and to their level of training. Such 
employees will perform a more complex task or tasks than at 
Grade 2 in accordance with defined procedures under routine 
supervision. This may include the performance of work included in 
the following awards classifications: 


• Dry Cleaning and Laundry Industry Award 2010: Laundry 
employee level 2 


• Food, Beverage and Tobacco Manufacturing Award 2010: 
Level 3 
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• Gardening and Landscaping Services Award 2010: Level 2 
• Manufacturing and Associated Industries and Occupations 


Award 2010: Level C12 
• Storage Services and Wholesale Award 2010: Storeworker 


grade 1 
• Textile, Clothing, Footwear and Associated Industries 


Award 2010: Skill Level 2 
• Waste Management Award 2010: Level 2 


B.7 Grade 4 
Employees at this grade will perform work above the beyond the 


skill of an employee at Grade 3 and below and to their level of 
training. Such employees will hold a qualification at or equivalent 
to AQF II or above. Employees at this grade will: 


• work independently from complex instructions and proce- 
dures; and 


• assist in the provision of on the job training for other 
employees; and 


• co-ordinate work in a team environment or work 
individually under general supervision; and 


• be responsible for ensuring the quality of their own work. 
This may include the performance of work included in the 


following award classifications: 
• Dry Cleaning and Laundry Industry Award 2010: Laundry 


employee level 3 
• Food, Beverage and Tobacco Manufacturing Award 2010, 


Level 4 
• Gardening and Landscaping Services Award 2010, Level 3 
• Manufacturing and Associated Industries and Occupations 


Award 2010, Level C11 
• Storage Services and Wholesale Award 2010, Storeworker 


grade 2 
• Textile, Clothing, Footwear and Associated Industries 


Award 2010, Skill Level 3 
• Waste Management Award 2010, Level 3 


B.8 Grade 5 
Employees at this grade will perform work above the beyond the 


skill of an employee at Grade 4 and below and to their level of 
training. Such employees will hold a trade certificate or equivalent 
qualification. Employees at this grade will perform work primarily 
involving the skills of their trade and may also perform work that is 
incidental to that work. This may include the performance of work 
included in the following awards classifications: 


• Dry Cleaning and Laundry Industry Award 2010: Laundry 
Employee Level 4 


• Food, Beverage and Tobacco Manufacturing Award 2010: 
Level 5 


• Gardening and Landscaping Services Award 2010: Level 4 
• Manufacturing and Associated Industries and Occupations 


Award 2010: Level C10 
• Storage Services and Wholesale Award 2010: Storeworker 


grade 4 
• Textile, Clothing, Footwear and Associated Industries 


Award 2010: Skill Level 4 
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• Waste Management Award 2010: Levels 4, 5 and 6 
B.9 Grade 6 


This grade is equivalent to Level C7 of the Manufacturing and 
Associated Industries and Occupations Award 2010. Employees at 
this grade will perform work above the beyond the skill of an 
employee at Grade 5 and below and to their level of training. Such 
employees will hold a qualification at or equivalent to AQF IV or 
above. Such employees will perform the work described below: 


• assess the ability of an employee with disability to carry out 
specific work tasks; or 


• design, develop and provide individual instruction or 
training for an employee with a disability; or 


• undertake specialist functions in the workplace such as 
procurement or marketing; or 


• supervise employees in a section of the workplace. 
B.10 Grade 7 


Employees at this grade will hold a qualification at or equivalent 
to AQF IV or above, of which one third of the competencies are 
related to the supervision or training of employees. Employees at 
this grade will perform work above and beyond the skill of an 
employee at Grade 6 and below and to their level of training. Such 
employees will be: 


• co-ordinating and supervising employees; or 
• conducting on the job training; and 
• capable of operating all of the equipment or tools to be used 


by employees that they are supervising or training. 


5. Delete Schedule D and insert the following: 
Schedule D — Supported Wage System 
D.1 This schedule defines the conditions which will apply to an 


employee who meets the eligibility criteria in clause D.3 and who is 
the subject of a wage assessment using the Supported Wage System 
under clause 14.4(a). 


D.2 In this schedule: 
approved assessor means a person accredited by the 
management unit established by the Commonwealth under 
the supported wage system to perform assessments of an 
individual’s productive capacity within the supported wage 
system 
assessment instrument means the tool provided for under the 
supported wage system that records the assessment of 
the productive capacity of the person to be employed under 
the supported wage system 
disability support pension means the Commonwealth 
pension scheme to provide income security for persons with 
a disability as provided under the Social Security Act 1991, 
as amended from time to time, or any successor to that 
scheme 
relevant minimum wage means the minimum wage 
prescribed in this award for the class of work for which an 
employee is engaged 
supported wage system (SWS) means the Commonwealth 
Government system to promote employment for people who 
cannot work at full award wages because of a disability, as 
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documented in the Supported Wage System Handbook. The 
Handbook is available from the following website: 
www.jobaccess.gov.au 
SWS wage assessment agreement means the document in the 
form required by the Department of Social Services that 
records the employee’s productive capacity and agreed 
wage rate 
workplace data means data collected by an employer with 
respect to an employee’s productive capacity in accordance 
with the Supported Wage System Handbook 


D.3 Eligibility criteria 
D.3.1 Employees covered by this schedule will be those who are 


unable to perform at the required productive capacity 
because of the effects of a disability and who meet the 
impairment criteria for receipt of a disability support 
pension. 


D.3.2 This schedule does not apply to any existing employee who 
has a claim against the employer which is subject to the 
provisions of workers compensation legislation or any 
provision of this award relating to the rehabilitation of 
employees who are injured in the course of their 
employment. 


D.4 Supported wage rates 
D.4.1 Employees to whom this schedule applies will be paid the 


higher of the following amounts: 
(a) a percentage of the relevant minimum hourly rate of 


pay equal to the assessed productive capacity of the 
employee determined in accordance with clause D.5 
rounded to the nearest whole percentage; and 


(b) $3.50 per hour. 
D.4.2 For the avoidance of doubt, there is no minimum amount 


payable to an employee per week. 
D.5 Assessment of capacity 


D.5.1 For the purpose of establishing the percentage of the 
relevant minimum wage, the productive capacity of 
the employee will be assessed in accordance with the 
Supported Wage System by an approved assessor, having 
consulted the employer and employee and, if the employee 
so desires, a person identified in clause 9A.3. 


D.5.2 The productivity benchmark(s) used for the conduct of an 
SWS assessment must: 


(a) take into account the major task(s) performed by the 
employee; and 


(b) be independently verified by an SWS assessor as 
being valid and appropriate. 


D.5.3 All assessments made under this schedule must be 
documented in an SWS wage assessment agreement, and 
retained by the employer as a time and wages record in 
accordance with the Act. 


D.5.4 The approved assessor will assess the productive capacity of 
the employee having regard to: 


(a) where an employer has collected workplace data 
with respect to an employee: 


(i) the workplace data — 50% weighting; and 
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(ii) the data collected by the approved assessor in 
accordance with the Supported Wage System 
— 50% weighting; 


(b) otherwise — the data collected by the approved 
assessor in accordance with the Supported Wage 
System. 


D.5.5 Where, in undertaking an assessment in accordance with 
clause D.5.3(a), there is a disparity of greater than 20% 
between the overall productivity percentage calculated from 
the workplace data and the overall productivity percentage 
calculated from the data collected by the approved assessor, 
the employee, employer and approved assessor may agree to 
collect additional data. The additional data should be 
collected as soon as practicable and added to the existing 
data with respect to the employee for the purpose of 
undertaking the assessment in clause D.5.3(a). 


D.5.6 In addition to an employee’s general right to access clause 9 
– Dispute resolution in relation to the process or outcome of 
a wage assessment, an employee or an employer may: 


(a) raise a dispute in accordance with the dispute 
processes outlined in the Supported Wage System 
Handbook; and 


(b) after exhausting the process provided in 
clause D.5.6(a), raise a dispute in relation to the 
assessment of the employee’s assessed productive 
capacity in accordance with clause 9. In those 
circumstances, the Commission may, in exercising 
its powers under clause 9.6, make a determination as 
to the employee’s productive capacity, having regard 
to the reasonableness of the workplace data and the 
data collected by the approved assessor and fairness 
between the parties in all of the circumstances. 


D.6 Lodgment of SWS wage assessment agreement 
D.6.1 All SWS wage assessment agreements under the conditions 


of this schedule, including the appropriate percentage of the 
relevant minimum wage to be paid to the employee, must be 
lodged by the employer with the Fair Work Commission. 


D.6.2 All SWS wage assessment agreements must be agreed and 
signed by the employee and employer parties to the 
assessment. Where a union which has an interest in 
the award is not a party to the assessment, the assessment 
will be referred by the Fair Work Commission to the union 
by email to the union’s nominated email address and the 
agreement will take effect unless an objection is notified to 
the Fair Work Commission within 10 working days. 


D.7 Review of assessment 
For the purpose of clause 14.4(a): 


(a) the wage assessment of each employee will be reviewed 
after 12 months’ service with the employer since the initial 
assessment, and the rate of pay adjusted accordingly; 


(b) subsequently, the wage assessment of each employee will be 
reviewed within a period not exceeding three years’ service 
with the employer since the previous assessment, and the 
rate of pay adjusted accordingly; and 
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(c) a wage assessment may be reviewed at the initiative of 


either the employee or the employer, once every six months 
and not more than four times every three years, and the rate 
of pay adjusted accordingly. Unless an employer and an 
employee agreed prior to 1 May 2017 to undertake reviews 
in other circumstances, such a review may only be initiated 
in circumstances where an employee has changed jobs or 
the processes involved in the work undertaken by the 
employee have changed. 


D.8 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage 


will apply to the relevant minimum wage only. Employees covered 
by the provisions of this schedule will be entitled to the same terms 
and conditions of employment as other workers covered by this 
award on a pro rata basis. 


D.9 Workplace adjustment 
An employer wishing to employ a person under the provisions of 


this schedule must take reasonable steps to make changes in the 
workplace to enhance the employee’s capacity to do the job. 
Changes may involve re-design of job duties, working time 
arrangements and work organisation in consultation with other 
workers in the area. 


D.10 Trial period 
D.10.1 In order for an adequate assessment of the employee’s 


capacity to be made, an employer will employ a person 
under the provisions of this schedule for a trial period of at 
least 13 weeks, but no longer than 26 weeks. 


D.10.2 During that trial period the assessment of capacity will be 
undertaken and the percentage of the relevant minimum 
hourly rate of pay for a continuing employment relationship 
will be determined in accordance with clause D.4 and 
clause D.5. 


D.10.3 The employee must be paid at least $3.50 per hour for each 
hour worked during the trial period. 


D.10.3 Once an assessment of capacity has been undertaken 
pursuant to clause D.5 and the employee’s rate of pay is 
determined in accordance with clause D.4, the employer 
will apply any higher rate of pay determined in accordance 
with clause D.4.1 with effect from thirteen weeks after the 
commencement of the trial period. 


D.10.4 Work trials should include induction or training as 
appropriate to the job being trialled. 


6. Variation 1 above shall take effect on 1 March 2020. Variation 3 shall 
take effect from the beginning of the first pay period commencing on or 
after 1 October 2020. Variations 2, 4 and 5 above shall take effect on 
1 January 2022. 
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Awards — 4 yearly review of modern awards — Pharmacy Industry Award 2010 
— Minimum wages variation — New classification of “Accredited 
Pharmacist” sought — Assessment of work value — Whether increase in 
educational, training and registration requirements — Whether new types 
of work introduced required additional skills — Whether new types of 
work resulted in increase in responsibility and accountability — Whether 
overall increase in workload, pressure and performance — Impact of 
changes in government policies — Whether flat-dollar increases to award 
wages had eroded basis upon which work value of pharmacists originally 
assessed — Fair Work Act 2009 (Cth), ss 134, 135, 138, 156, 284. 


Words and Phrases — “Related to” — Fair Work Act 2009 (Cth), s 156(4). 


Words and Phrases — “Work value reasons” — Fair Work Act 2009 (Cth), 
s 156(4). 


The Association of Professional Engineers, Scientists and Managers, Australia 
(the APESMA) made a claim for the variation of the Pharmacy Industry Award 
2010 (the Pharmacy Award) under s 156(3) of the Fair Work Act 2009 (Cth) (the 
Act). Section 156(3) of the Act permits the variation by the Fair Work 
Commission (the Commission) of the minimum wages prescribed in a modern 
award where it is satisfied that this is justified for work value reasons. 


The APESMA’s primary claim was for the minimum wages in the Pharmacy 
Award to be increased by an amount necessary to restore what was said to be the 
proper relativity with the C10 classification rate now found in the Manufacturing 
and Associated Industries and Occupations Award 2010 (the Manufacturing 
Award) because that was the basis upon which the work value of pharmacists was 
fixed when the Community Pharmacy Award was made in 1998. In the alternative, 
the APESMA sought a 25% increase to all wage rates in the Pharmacy Award. 
Both as part of its primary and alternative claims, the APESMA also sought a new 
classification of “Accredited Pharmacist”, to be defined as “a pharmacist who is 
the holder of an Accredited Pharmacist qualification who undertakes professional 
services requiring pharmacist accreditation or credentialing”. 


The APESMA’s overarching case was that there had been a paradigm shift in 
the work of pharmacists since 1998 from the traditional role of simply dispensing 
medicines for the treatment of particular illnesses to a patient-centred approach in 
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which the pharmacist operates as part of an integrated health care team treating the 
entirety of the patient’s condition through the provision of a wide range of primary 
and preventative health care services and through direct interaction with the 
patient. 


The APESMA contended in support of its claims that there had been an increase 
in the various educational, training and registration requirements for pharmacists, 
which it submitted was indicative of the increase in the skills, knowledge and 
responsibility required to perform the role of a pharmacist. It argued that the 
introduction of new types of work requiring additional skills, knowledge and 
training, comparatively increased responsibility and accountability for pharma- 
cists. It also asserted that there had been an overall increase in workload, pressure 
and performance for pharmacists. 


The majority of the changes identified by the APESMA were said to have arisen 
because of changes in government health and medicines policy and industry 
initiatives designed to respond to these changes in government policy and to 
patient needs. The APESMA contended that the introduction of the Quality Use of 
Medicines into the National Medicines Policy in 1999 had been the major 
instigator of changes to the role and work of the pharmacist; in particular, it had 
changed the role from being someone who was responsible for safely storing and 
dispensing medicines to a professional playing an increasing role as part of a 
multi-disciplinary health care team providing a wide range of preventative and 
primary health care services. The APESMA pointed to the Community Pharmacy 
Agreements (CPAs) negotiated every five years between the Pharmacy Guild of 
Australia and the Commonwealth Government as evidencing the nature of this 
change in the role and work of pharmacists. Particular initiatives affecting the 
work of pharmacists introduced as part of CPAs included Home Medicine 
Reviews (HMRs), Residential Medication Management Reviews (RMMRs), 
MedsChecks, asthma management and diabetes management. 


In addition or in the alternative, the APESMA contended that its claim should 
be granted on the basis that flat-dollar increases to award wages had eroded the 
basis upon which the work value of pharmacists had originally been assessed, 
namely identified relativities with the C10 tradespersons rate in the Metal Industry 
Award 1984 (now the Manufacturing Award), and that these relativities needed to 
be restored in order for the rates of pay to correctly reflect the work value of 
pharmacists. 


Held (by the Commission): (1) Although the mix of work being performed and 
skills being exercised had changed since 1998, and some skills for which 
pharmacists had always been trained were not utilised in a more intense and 
systematised fashion, there had not been the fundamental change in the work of 
pharmacists since 1998 which would justify wage increases of the order claimed 
by the APESMA. 


(2) The APESMA had demonstrated that there was an increase in work value 
associated with the introduction of HMRs and RMMRs that justified a discrete 
adjustment to award remuneration. However, a new classification of Accredited 
Pharmacist as proposed by the APESMA was neither necessary or warranted. The 
appropriate course was to establish an allowance for Accredited Pharmacists who 
were required by their employer to perform HMRs and/or RMMRs. Further 
submissions about the form and quantum of this allowance were invited. 


(3) There had been some increase in the work value of pharmacists since 1998 
in respect of inoculations, emergency contraception, downscaling of medicines 
and a general increase in the level of responsibility and accountability. The parties 
were invited to make further submissions as to how this should be reflected in an 
adjustment to remuneration, noting that not all pharmacists administered 
inoculations or dispensed emergency contraception. 
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(4) Where the work value of a classification has been assessed on the basis of a 
relativity relationship with the C10 classification in the Metal Industry Award, and 
that relationship has not been sustained so that the current wage rate for the 
classification no longer reflects its originally assessed work value, that would 
constitute a work value reason as defined in s 156(4) of the Act. However, that 
was not a work value reason that would justify the variation to minimum wages in 
the Pharmacy Award sought by the APESMA. The alternative basis for the 
APESMA’s claim is rejected. 


(5) Regarding the issue of pharmacists’ relativities with the C10 rate, and other 
rates, in the Manufacturing Award, the relativities did not align for equivalent 
qualifications or consistently relate to the Australian Qualifications Framework. 
This matter may potentially constitute a work value consideration relevant to the 
4 yearly review of the Pharmacy Award. Further submissions were invited from 
interested parties concerning this matter. 
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4 yearly review of modern awards under s 156 of the Fair Work Act 2009 
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M Irving QC and F Knowles, of counsel, for the Association of Professional 
Engineers, Scientists and Managers, Australia. 


M Seck, of counsel, for the Pharmacy Guild of Australia. 
Cur adv vult 


Fair Work Commission 


Introduction 
1 Pursuant to s 156(1) of the Fair Work Act 2009 (Cth) (the FW Act), the Fair 


Work Commission (the Commission) is required to conduct 4 yearly reviews of 
all modern awards. As part of the 4 yearly review of the Pharmacy Industry 
Award 2010 (the Pharmacy Award), the Association of Professional Engineers, 
Scientists and Managers, Australia (the APESMA) has made a claim for the 
variation of the Pharmacy Award pursuant to s 156(3) of the FW Act. 
Section 156(3) permits the variation by the Commission of the minimum wages 
prescribed in a modern award where it is satisfied that this is justified for work 
value reasons. APESMA’s primary claim is for the minimum wages in the 
Pharmacy Award to be increased by an amount necessary to restore what was 
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said to be the proper relativity with the C10 classification rate now found in the 
Manufacturing and Associated Industries and Occupations Award 2010 (the 
Manufacturing Award). The APESMA’s submissions set out the following table 
explaining its primary claim as follows (noting that the table is based on the 
Pharmacy Award rates as they were prior to the 3.5% increase awarded as a 
result of the 2018 Annual Wage Review): 


 


Employee 
classification 
under Pharmacy 
Award 


The 1996 CPA rate 
compared with the 
1996 C10 rate in 
the Manufacturing 
Award 


Current rates 
under the 
Pharmacy 
Award 


APESMA’s 
claim 


Pharmacy 
Interns 


   


First Half of 
Training 


 $853.50 130% of current 
rate = $1027.18 


Second half of 
training 


 $882.60 130% of current 
rate = $1046.94 


Pharmacist 140% $998.50 140% of current 
rate = $1132.74 


Experienced 
Pharmacist 


150% $1093.50 150% of current 
rate = $1213.65 


Pharmacist in 
Charge 


180% $1119.20 180% of current 
rate = $1456.38 


Accredited 
Pharmacist 


N/A  210% of current 
rate = $1699.11 


Pharmacist 
Manager 


210% $1247.20 210% of current 
rate = $1699.11 


 
2  In the alternative, the APESMA sought a 25% increase to all wage rates in 


the Pharmacy Award. Both as part of its primary and alternative claims, the 
APESMA also sought a new classification of “Accredited Pharmacist”, to be 
defined as “a pharmacist who is the holder of an Accredited Pharmacist 
qualification who undertakes professional services requiring pharmacist 
accreditation or credentialing”. 


3  In summary terms, the APESMA contended in support of its claims that there 
had been an increase in the various educational, training and registration 
requirements for pharmacists, which it submitted was indicative of the increase 
in the skills, knowledge and responsibility required to perform the role of a 
pharmacist. It was also argued that the introduction of new types of work (such 
as professional services) requiring additional skills, knowledge and training, 
comparatively increased responsibility and accountability for pharmacists. 
Finally, it was posited that there had been an overall increase in workload, 
pressure and performance for pharmacists. These changes had occurred, the 
APESMA submitted, since the work value of pharmacists was last considered in 
a decision of the Australian Industrial Relations Commission (the AIRC) issued 
on 29 June 1998.1 The changes relied upon by the APESMA fell into the 
following five broad categories: 


 


1 Re Community Pharmacy Award 1996 (unreported, AIRC, Hingley C, Q2258, 29 June 1998). 
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• An increase in various educational and registration requirements which 
are indicative of the increase in the skills, knowledge and responsibility 
required to perform the role of a pharmacist. 


• The introduction of additional training so a pharmacist can become and 
retain registration under the legislative requirements for registration of 
a pharmacist. 


• The introduction of new work that requires additional skills, knowledge 
and training. 


• The introduction of new work that has resulted in an increase in 
responsibility and accountability. 


• An increase in workload and an increase in pressure and on skills and 
the speed with which vital decisions need to be made. 


4  The majority of the changes identified by the APESMA were said to have 
arisen because of changes in government health and medicines policy and 
industry initiatives designed to respond to these changes in government policy 
and to patient needs. The key Federal Government policy changes identified 
related to the following matters: 


• Introduction of the Quality Use of Medicines (the QUM) into the 
National Medicines Policy. 


• Medical practitioner shortages, particularly in rural and regional areas. 
• Escalating cost to the Australian tax payer of providing a high quality 


medical service and medicines to the Australian community. 
• Increasing number of patients with multiple chronic diseases requiring 


complex treatment. 
• Introduction of many new highly specialised medicines to the 


Australian market and the extra knowledge required to minimise drug 
interactions and adverse effects with patients. 


• Increasing number of medicines being down-scheduled from prescrip- 
tion only status to pharmacist-only and pharmacy-only status, and the 
extra knowledge/skills required to safely provide these medicines to the 
public without a doctor’s review. 


5  The APESMA contended that the introduction of the QUM into the National 
Medicines Policy in 1999 had been the “major instigator” of changes to the role 
and work of the pharmacist; in particular, it had changed the role from being 
someone who was responsible for safely storing and dispensing medicines to a 
professional playing an increasing role as part of a multi-disciplinary health care 
team providing a wide range of preventative and primary health care services. 
The APESMA pointed to the Community Pharmacy Agreements (CPAs) 
negotiated every five years between the Pharmacy Guild of Australia (PGA) and 
the Commonwealth Government as evidencing the nature of this change in the 
role and work of pharmacists. Particular initiatives affecting the work of 
pharmacists introduced as part of CPAs included Home Medicine Reviews 
(HMRs), Residential Medication Management Reviews (RMMRs), 
MedsChecks, asthma management and diabetes management. 


6  The QUM was introduced into the National Medicines Policy in 
December 1999. It requires all medical professionals, including pharmacists, to 
select management options wisely, choose suitable medicines if a medicine is 
considered necessary, and use medicines safely and effectively. Relevantly, it 
requires: 
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• identification and implementation of methods to select and communi- 
cate the most appropriate medicine or non-medicine option from all 
available prevention and treatment options, so that the individual gains 
optimal, cost effective health outcomes; 


• identification and implementation of methods to monitor the outcome 
of the selected treatment option, to allow rapid modification according 
to response, so that optimal health outcomes are maintained over time; 


• provision to patients/consumers of information and counselling to 
promote quality use of medicines; and 


• education of peers and adoption of appropriate standards and models of 
practice. 


 


7  Home Medicine Reviews are undertaken by Accredited Pharmacists 
(discussed later) upon a referral from a medical practitioner, and usually require 
the pharmacist to conduct the review in the patient’s home and then write a 
report for the medical practitioner. The pharmacist is required to review what 
prescription, non-prescription and complementary medicines the patient is 
taking and to make recommendations for the medical practitioner to discuss 
with the patient, which might include showing the patient how to take their 
medicines correctly, explaining why and when to take their medicines and what 
to expect when taking them, explaining the proper storage of medicines and 
what problems should be reported to the medical practitioner, checking that the 
medicines are appropriate to take together and changing them if necessary, 
clarifying any confusion with generic medicines, and assisting with the patient 
remembering to take their medicines. HMRs were introduced as part of the third 
CPA in July 2001, and are intended to reduce the number of persons 
hospitalised because of their use of medicines. RMMRs are similar to HMRs 
but are provided to permanent residents of a government-funded aged care 
facility, and are conducted in collaboration with the resident’s health care team. 
Like HMRs, RMMRs were introduced as part of the third CPA in 2001 and 
must be conducted by an Accredited Pharmacist. 


 
8  MedsChecks and Diabetes MedsChecks were introduced under the fifth CPA 


in 2010, and involve a structured in-pharmacy review of a patient’s medicines 
by a pharmacist. It takes about 30 minutes to complete, aims to help patients 
learn more about their medicines including their effects, proper use and storage 
and to identify problems patients may be experiencing with their medicines, and 
requires additional training to be undertaken. Diabetes management is 
undertaken pursuant to the National Diabetes Services Scheme (the NDSS), 
which is an initiative of the Australian Government which is administered 
through registered pharmacies. The pharmacist’s role is to provide patients with 
the equipment and medicines they need to manage their medicines as well as 
educating and counselling them on initiatives they can take to reduce or 
eliminate their diabetes such as through weight loss and exercise. The 
pharmacist must have additional knowledge and skills in the management of 
diabetes, which is usually obtained by undertaking an appropriate course 
delivered by an accredited training organisation. As with the NDSS, pharmacies 
have since 1999 been charged with delivering asthma management services to 
patients with the aim of educating patients on the proper use of their inhaler 
device and to assist them to develop an asthma management plan. Pharmacists 
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must obtain specialised training in asthma and its treatment to provide this 
service, with the training usually taking the form of a course delivered by an 
accredited training organisation. 


9  Downscaling from the prescription-only category to the pharmacist-only 
category has occurred with respect to many medicines since 1998, with a total 
of 33 having been switched between 2000 and 2011. With respect to these 
medicines, the pharmacist is now required to diagnose minor illnesses to ensure 
the patient needs the medicine being requested and to determine the appropriate 
medicine. Prior to dispensing a pharmacist-only medicine the pharmacist needs 
to determine if dispensing the medicine is appropriate or whether the patient 
needs to be referred to a medical practitioner. Pharmacists need to counsel the 
patient as to the illness and educate them on the appropriate use of the 
medication, and to avoid dispensing drugs (such as pseudoephedrine and 
codeine-based medications) to those who might be abusing them. The 
introduction of generic-based medicines into the Pharmaceutical Benefits 
Scheme (PBS) has also required pharmacies to place heavier reliance upon them 
for cost reasons, which has added to the responsibility of pharmacists to manage 
the risk of dispensing them by ensuring accuracy and compliance. It also 
requires pharmacists to explain to patients the option of using generic 
medicines, how they may affect them and what the impact and cost differences 
are. 


10  Other instances of new or changed work relied upon by the APESMA were as 
follows: 


• Clinical intervention: This involves the pharmacist identifying a 
drug-related problem with a patient and making recommendations to a 
medical practitioner to prevent or resolve it, including by changing the 
medication, the means of administration or the patient’s medication- 
taking behaviour. To undertake this service, introduced under the fifth 
CPA in 2010, the pharmacist must have undertaken the required 
training. 


• Dose administration aids: Dose administration aids (DAAs) are 
adherence devices developed to assist medication management by 
dividing medicines into individual doses and arranged according to the 
dose schedule throughout the day. They may take the form of a unit 
dose or multi-dose pack. Since the fifth CPA in 2010 pharmacists have 
formally provided patients with DAAs, which requires the pharmacist 
to pack the patient’s medicines into a specially-provided bag, with the 
pharmacist having to ensure that each medicine is correctly included in 
the appropriate pouches on order to avoid medical misadventure. 


• Staged supply of medicines: This is a program, introduced under the 
fifth CPA in 2010, for patients to receive their PBS medicines in 
instalments, particularly patients with mental illness or drug addiction 
or who otherwise cannot manage their medications safely. Pharmacists 
are required to have additional skills and knowledge concerning mental 
illness, drug dependency, drug seeking behaviours, and interacting with 
and responding to the therapeutic concern of clients. 


• Certificates for absence from work: Since the commencement of the 
FW Act in 2009 pharmacists have been able to provide certificates for 
absences from work due to illness. Pharmacists who undertake this 
service must undertake a detailed consultation with the patient to 
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determine the nature of their illness, assess how long they will be 
unable to attend work, and determine whether it is necessary to refer 
the patient to a medical practitioner. Pharmacists must have extensive 
counselling skills and should have undertaken additional training in 
order to provide this service. 


• Inoculations: The Pharmacy Board of the Australian Health Practitioner 
Regulation Agency (AHPRA) in December 2013 authorised pharma- 
cists to administer vaccinations if they had obtained suitable additional 
training, and the States have since enacted legislation to facilitate this 
occurring. Pharmacists are required to have completed a further 
approved course of study, maintained their authority to immunise, and 
hold a current statement of proficiency in cardiopulmonary resuscita- 
tion and first aid including anaphylaxis training. 


• Increase in use of complementary medicines and vitamins: The increase 
in the use of complementary medicines and use of vitamins has 
required pharmacists to have knowledge of these products, how they 
affect various illnesses and diseases and any negative side effects. 
Additional training is recommended in these medicines if it was not 
covered in the undergraduate degree. 


11  It was contended by the APESMA that the work environment of pharmacists 
had become more complex due to the following matters: 


• Chronic disease: Chronic diseases such as arthritis, asthma, back 
problems, cancer, chronic obstructive pulmonary diseases, cardiovascu- 
lar disease, diabetes and mental health conditions are the leading cause 
of illness, disability and death in Australia, and 39% of persons aged 45 
and over have at least 2 of these diseases. Patients with such 
co-morbidities are high users of the health system, and half of them 
have conditions that result in treatment conflict. Pharmacists are 
involved in not just supplying medicines to such patients but ensuring 
that they get the best out of their medicines and their conditions are 
managed effectively. This requires pharmacists to exercise a specific set 
of clinical knowledge and skills not used back in 1998, as well as social 
pharmacy skills such as communication skills, inter-professional 
collaboration, understanding behaviour and understanding psycho- 
social attributes. 


• Quality Care Pharmacy Program (QCPP): This quality assurance 
program was introduced by the PGA in 2000, and requires pharmacists 
in QCPP accredited pharmacies to undertake mandatory initial training, 
ongoing refresher training, implementing and following appropriate 
policies, ensuring there is evidence of practice in accordance with 
QCPP standards, and ensuring the pharmacy is prepared for 
re-assessment every 2 years. This imposes additional responsibilities on 
Pharmacy Managers in particular. 


• Forward Pharmacy Model of Practice: This model of practice, adopted 
by almost all pharmacies since the introduction of the QUM, makes the 
pharmacist the main point of contact with patients, and requires 
pharmacists to exercise additional communication, counselling and 
customer skills not previously required of them. 


• Workloads: There has been a significant increase in the number of PBS 
prescriptions dispensed within community pharmacies (at the rate of 
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almost 13% per year over the last 10-15 years) without any 
corresponding increase in the number of pharmacies. This together with 
the ageing population, the consequential increase in the number of 
patients taking multiple medicines, and the new work tasks and skills 
required of pharmacists has contributed to an increasing workload and 
complexity of work for pharmacists. 


12  The APESMA also relied on changes to the educational and registration 
requirements for pharmacists. In respect of the former, the changes relied upon 
were: 


• The phasing out from 2000 of the option of undertaking a three year 
undergraduate degree. The minimum accredited undergraduate phar- 
macy degree now requires four years of full-time study. 


• Since 2010 the Australian Pharmacy Council has accredited a number 
of undergraduate degrees of more than the minimum four years’ 
duration which provide extended and more intensive training. 


• Undergraduate degrees now cover areas of training not covered before 
1998, in particular in relation to the counselling and education of 
patients in relation to the patient’s diagnosis, the reasons for 
prescribing, and the safe and effective use of the prescribed medicine 
included any potential adverse effects. This arose largely in response to 
the introduction of the QUM. 


• In 2010, formal recognition was given to the higher qualification of 
Accredited Pharmacist. The holder of an accredited pharmacy 
undergraduate degree who is a registered pharmacist can obtain the 
qualification by undertaking a higher course of study, and the 
qualification allows a pharmacist to undertake HMRs. 


13  The changes in registration requirements identified by the APESMA were as 
follows: 


• The requirements for intern pharmacists to obtain registration had 
changed since 1998, In 1998 intern pharmacists were required to have 
completed 1824 hours of supervised practice, but now in addition they 
have to undertake further study conducted by an approved provider and 
undertake an oral examination and a written examination conducted by 
the Pharmacy Board of Australia. 


• On and from 2010 the Pharmacy Board has developed Compulsory 
Professional Development (CPD) requirements for pharmacists to 
maintain their registration, and the CPD options for further training 
have been changed and expanded. 


• Competency standards for pharmacists were introduced in 1999 which 
were mainly focused on the safe dispensing of medicines, but which 
have since been expanded to cover matters such as inoculations, 
medical certificates and HMRs. 


14  In addition or in the alternative, the APESMA contended that its claim should 
be granted on the basis that flat-dollar increases to award wages had eroded the 
basis upon which the work value of pharmacists had originally been assessed, 
namely identified relativities with the C10 rate in the Metal Industry Award 
1984 (now the Manufacturing Award), and that these relativities needed to be 
restored in order for the rates of pay to correctly reflect the work value of 
pharmacists. 
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15  The APESMA’s claim was opposed by the PGA, Australian Business 
Industrial and the NSW Business Chamber (ABI/NSWBC), and Business SA. 
The PGA’s case in opposition to the APESMA’s claim was, in summary, as 
follows: 


• The relevant datum point for the assessment of any change in work 
value was the making of the pre-reform Community Pharmacy Award 
1998 on 24 December 1996, which was the last occasion when a 
federal industrial tribunal had determined the work value of 
pharmacists. 


• The PGA accepted that the role of a pharmacist inherently involved 
change, as health services, treatment methods, medical information, 
community expectations, technology and procedures were changed or 
refined to better deliver health care services to the community. 


• The PGA specifically acknowledged that elements of the competency 
standards and Bachelor of Pharmacy course had changed since 1998 to 
assist in the provision of better health care standards, that the provision 
of Government funded health service provided by pharmacists had been 
introduced to improve community health outcomes, and that 
community pharmacies had become more patient centred and focused 
on the delivery of primary health care to the community. 


• However, the PGA contended that the resultant changes to the work of 
pharmacists had been evolutionary in nature but had not resulted in a 
significant net addition to the work value requirements of a pharmacist. 


• The changes to the Bachelor of Pharmacy course content and duration 
commenced prior to the 1998 benchmark, were minor in nature, and did 
not contribute to a significant net addition to work value. 


• Some changes to the competency standards had increased or altered the 
work value of some but not all pharmacist classification levels, but 
have not resulted in a significant net addition to work value. 


• Pharmacists have always been engaged in continuing professional 
training, and the mandatory CPD requirements did not involve a 
significant net addition to work value. 


• Pharmacists have since 1994 been required to achieve the competency 
standards for registration in their respective States and Territories, and 
so this did not represent a significant net addition to work value. 


• The requirement to keep abreast of changes and developments is a 
requirement of a professional role and did not constitute any change in 
work value. 


• The evolution in health care services required to achieve the 
community’s health care objectives has evolved since 1998 due to 
improved technology, research/medical information and treatment 
information, but these did not involve any significant net addition to 
work value. Patient interactions and clinical interventions had always 
been part of the pharmacist’s role. 


• Both down-scheduling and up-scheduling of medicines occurred from 
time to time, but in any event the pharmacist had always needed to 
understand the nature, purpose and effect of those medicines and advise 
on managing conditions. 
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• Most of the changes relied upon by the APESMA did not involve 
genuinely new work, apart from perhaps inoculations, clozapine clinics 
and the provision of absence from work certificates. 


• There had been no significant net addition in workload since 1998 in 
circumstances where the number of pharmacies had increased by 13% 
but the number of registered pharmacists had increased by 43%. 


• Offsetting any changes was the fact that certain tasks were no longer 
done or were only performed in limited circumstances, such as 
compounding, and technology had simplified a number of tasks such as 
PBS claiming processes, automated scanning and dispensing of 
prescriptions, stock administration, dose administration and availability 
of patient information. 


• HMRs and RMMRs fell within the core clinical skill set of a 
pharmacist, and only about 10% of pharmacists were accredited to 
perform these. 


• It would be inappropriate to establish a new Accredited Pharmacist 
classification because the role was directly linked or related to several 
government-funded programs which might not continue, and instead 
the inclusion of a higher duties allowance should be considered. 


• There was no demonstration by the APESMA on what the actual 
increases to work value were for each classification such as to justify 
the proposed increases to minimum rates, nor how the modern awards 
objective in s 134(1) would be achieved by the grant of the claim. 


16  ABI/NSWBC likewise contended that the changes relied upon by the 
APESMA did not satisfy the test for a significant net addition to work 
requirements to justify the wage increases sought, and that increases of that 
magnitude would not meet the modern awards objective and the minimum 
wages objective. 


APESMA’s evidence 
17  The APESMA relied on the evidence of the following expert and lay 


witnesses: 
• Professor Ines Krass and Professor Parisa Aslani, who provided an 


experts’ report in two parts entitled “Work value of a community 
pharmacist” (the Report);2 


• Professor Philip Clarke, who provided an expert’s report “providing 
data and information on aspects of pharmacy ownership, pharmacy 
revenues and business sale prices”; 


• Dr Geoffrey March, President of Professional Pharmacists Australia; 
• Ms Amy Thomson, Emergency Medicine Specialist Pharmacist and 


Specialist in Poisons Information in New South Wales; 
• Mr Cameron Walls, Pharmacist Manager in Victoria; 
• Ms Katerina Malakozis, Pharmacist in Charge in South Australia; 
• Mr Cardin Le, Pharmacist in Charge in New South Wales; 
• Mr Leon Wai Hon Yap, Clinical Hospital Pharmacist in Queensland; 
• Ms Jennifer Ruth Madden, Locum Pharmacist in New South Wales; 


 


2 Part I of Report entitled “Work Value of a Community Pharmacist”, Exhibit 14; Part II of 
Report Entitled “Work Value of a Community Pharmacist Part II: Semi-structured 
interviews”, Exhibit 15. 
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• Ms Carmel McCallum, Locum Pharmacist in New South Wales; and 
• Mr Alex Crowther, Surveys Manager of APESMA. 


18  The APESMA also tendered a large range of documents relevant to matters 
referred to by their witnesses. It will only be necessary for us to directly refer to 
some of the Community Pharmacy Agreements tendered by the APESMA. 


Professor Krass and Professor Aslani 


19  Ines Krass is Professor of Pharmacy Practice at the University of Sydney, and 
Parisa Aslani is Associate Professor of Pharmacy Practice at the University of 
Sydney. The APESMA commissioned them to prepare the Report via a 
“Commissioned Research Brief” which contained as its research proposal “To 
investigate changes in work value of a community pharmacist comparing 1998 
with 2016”. The brief noted that the Commission was undertaking a 4 yearly 
review of the Pharmacy Award, that the APESMA’s position was that the rate of 
pay received by pharmacists was not reflective of the work they do, that the 
current award minimum rates of pay do not reflect the skill, responsibility and 
complexity of the work they currently do, that the APESMA had lodged a claim 
seeking increases in the award rates of pay for pharmacists based on the 
proposition that there have been significant changes in work since 1998, and 
that it was necessary for the APESMA to adduce evidence addressing the 
relevant legislative provisions and demonstrating the facts supporting the 
proposed pay increases. The brief requested a literature review to identify 
changes in work value between 1998 and 2016 and semi-structured interviews 
with a sample of community pharmacists to explore their understanding and 
experiences of change in work value between 1998 and 2016. 


20  Professors Krass and Aslani prepared Part I of the Report, which was the 
requested literature review. They also prepared, with the assistance of Dr Vivien 
Tong, Part II of the Report, which was based on the requested semi-structured 
interviews. Professor Krass gave evidence before the Commission concerning 
the Report. 


21  The Preface to Part I of the Report discloses that the literature review was 
“conducted to explore the range and evidence for cognitive pharmaceutical 
services delivered by pharmacists in community settings”. The definition of 
“cognitive pharmaceutical services” (CPS) used was derived from one proposed 
for use in relation to professional pharmacy services as follows: 


A professional pharmacy service is an action or set of actions undertaken in or 
organised by a pharmacy, delivered by a pharmacist or other health practitioner, 
who applies their specialised health knowledge personally or via an intermediary, 
with a patient/client, population or other health professional, to optimise the 
process of care, with the aim to improve health outcomes and the value of 
healthcare. 


 
22  The Preface went on to say that although the definition encompassed services 


which could be delivered by other health care professionals within a pharmacy 
setting, the focus of the Report was on the roles, responsibilities, and value of 
community pharmacists with respect to the provision of cognitive pharmaceuti- 
cal services in community settings. 


23  The background to Part I of the Report included the following (omitting 
footnotes and references): 
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Facilitating quality use of medicines: evolution of community pharmacy practice 
in Australia 


Pharmacists play a vital role in supporting QUM, one of the four key 
components of the National Medicines Policy, which denotes ensuring medication 
use by patients is judicious, appropriate, safe and efficacious. The National 
Competency Standards Framework for Pharmacists in Australia, published by the 
Pharmaceutical Society of Australia, is underpinned by the National Medicines 
Policy. 


Community pharmacy contributes to the facilitation of quality use of medicines. 
With the emergence of the concept of pharmaceutical care, patient-centred care 
within pharmacy practice has gained momentum, challenging the traditional 
dispensing-oriented role of pharmacists. Evident expansion of the provision of 
cognitive pharmaceutical services (CPS), within the community pharmacy setting 
is occurring both nationally and internationally. Pharmacy practice in Australia has 
since undergone a significant paradigm shift over the last two decades. 
Pharmacy education 


Accredited pharmacy programs in Australia should deliver a curriculum which 
helps equip pharmacy graduates with the necessary foundation for commencement 
of the intern training program, and then to progress on to achieve the 
competencies set out in the national competency standards for pharmacists. When 
comparing the overall indicative pharmacy curriculum components in place in 
2008 versus those currently implemented (effective from January 2014), several 
notable differences are evident, reflecting changes in pharmacy practice. Along 
with changes to pharmacy curricula and subsequent training to upskill graduates to 
ensure they are workforce-ready, pharmacists are now also required to engage in 
continuing professional development (CPD) throughout their careers. To be able to 
provide some of the remunerated CPS, pharmacists must also undertake further 
training to gain accreditation, in addition to any upskilling necessary to ensure that 
core professional competencies are maintained. 


24  The Prelude went on to discuss “Government funding: supporting the 
viability of Australian community pharmacy” as follows (omitting footnotes and 
references): 


In Australia, 5-yearly Community Pharmacy Agreements (CPAs) commenced in 
1990 between The Pharmacy Guild of Australia (PGA) and the Australian Federal 
Government, have secured funding to support community pharmacy initiatives in 
promoting QUM and the viability of the industry. Over the years, increased 
funding has been allocated to the provision of CPS in community pharmacy. 
While the Second CPA (2CPA) (1995- 2000) pledged a modest amount of funding 
of up to $4 million for CPS, the current Sixth CPA (6CPA) effectively saw a 
doubling of funds pledged compared to the previous CPA to facilitate 
remuneration for CPS provision, yielding: 


• $613 million in funding to support community pharmacy programs, which 
comprise many cognitive pharmaceutical services, 


• $50 million for the Pharmacy Trial Program, along with 
• “access to additional funding of up to $600 million over the Term to 


support new and expanded Community Pharmacy Programmes”. 


25  The Prelude identified that when the provision of CPS are remunerated, this 
usually occurred via fee-for-service from government, with most such 
remuneration being provided to the pharmacy/pharmacy owner. Some CPS, 
such as DAAs and vaccinations were paid by the user of the service. The overall 
majority of CPA funding however remained directly linked with the 
dispensing/supply of medicine products to patients via the PBS. PBS reforms 
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and price disclosure, which were aimed to reduce PBS expenditure, along with 
a proliferation of discount pharmacy business models, had led to financial 
pressure across the community pharmacy sector. An increase in CPS provision 
had been identified as an additional revenue source. The UTS Pharmacy 
Barometer, an annual report issued since 2012, highlighted in 2016 that 59% of 
pharmacist respondent had reported beginning to provide new CPS in the last 
12 months, and 80% of employer pharmacists were providing CPS. Further, the 
Pharmacy Guild Customers’ Experience Index reported approximately 80% of 
respondent customers listed at least one of the six services as being provided by 
their local pharmacy: blood pressure monitoring, weight management, diabetes 
screening and management, vaccinations, addiction intervention and mental 
health support, with blood pressure checks and vaccinations the most frequently 
reported to be used. 


26  In relation to remuneration of pharmacists, the UTS Pharmacy Barometer 
reported that employed pharmacists perceived an imbalance between wages and 
workload expectations, and also said that an oversupply of pharmacists was 
leading to lower wages and devaluing of the skills of the profession. Pharmacy 
employers also complained that low award rates allowed discount pharmacies to 
pay low wages, which placed competitive financial pressure on other 
pharmacies which sought to pay higher wages for good pharmacists. The UTS 
Pharmacy Barometer reported that 68% of employed pharmacist respondents 
had received no change to their remuneration over the last 12 months. Pharmacy 
owners reported that 75% of employed pharmacists were paid $30-$40 per hour, 
which was broadly consistent with the APESMA’s 2015 Remuneration Survey. 
This reflected that pharmacy owners were cutting salaries and reducing staff in 
order to compete with discount pharmacies. One study identified the view of 
Australian pharmacists as being that they “saw minimal opportunities to 
negotiate salaries” as they were easily replaceable with other pharmacists 
willing to work for lower remuneration. This position of reduced wages and the 
devaluation of the skills and the value of employee pharmacists was attributed 
to the oversupply of pharmacists. More than half of the respondents believed 
that pharmacists providing CPS should be more highly remunerated than those 
with dispensing-oriented roles, and there were some indications that there were 
increasing job opportunities for “professional services pharmacists” providing 
CPS. 


27  Part I of the Report identified the aims of the literature review as being to 
identify the range of CPS and health services delivered by community 
pharmacists, changes in services over the past 20 years, changes in policy, 
legislation and reimbursement, changes in professional expectations and 
guidelines, and pharmacists’ skills, knowledge and expected competencies 
reflecting educational changes in training at undergraduate, intern and 
postgraduate levels. The focus of the literature review was said to be “The 
evidence of benefits surrounding implemented CPS that are currently or have 
been previously remunerated as part of previous CPSs in the Australian 
context”. 


28  The Findings section of Part I of the Report identified in a table the present 
CPS provided in community pharmacies, and explained in each case the nature 
of the service provided, the skill or training required, the patient outcome 
benefits and the economic outcome benefits. The CPS so described were: 
Medication management reviews (HMRs and RMMRs); MedsCheck and 
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Diabetes MedsCheck; Clinical Interventions; Medication Adherence Programs; 
DAAs; Staged Supply; Continued Dispensing; Continuity of Care, including 
through Community Pharmacy Liaison Services; Aboriginal and Torres Strait 
Islander (ATSI) QUM Service; Chronic Disease Management; Healthy Lifestyle 
Support; Smoking Cessation; Screening/Monitoring Activities (Health Checks); 
Compounding Services; Vaccination; Sleep Apnoea Services: Sexual Health 
Services: Mental Health Services: Palliative Care Services; Maternal and infant 
services; Wound Management; Advice on minor ailments; Provision of 
Pharmacist-Only (Schedule 3) medicines; Complementary and alternative 
medicine; Opioid Dependence Treatment; Return of Unwanted Medicines; and 
Absence from Work Certificates. The Report discussed studies which had 
analysed outcomes and the uptake of the identified CPS, noting that a number of 
them had not yet been the subject of substantial research evidence. 


29 The conclusions in Part I of the Report were, in summary, as follows: 
• The roles and responsibilities of community pharmacists have 


expanded over the last 20 years, with a movement away from 
dispensing-oriented roles to increasing CPS provision in community 
settings. 


• Fundamental responsibilities related to the dispensing and provision of 
therapeutic goods have provided a foundation upon which CPS can be 
expanded. 


• Changes to legislation and funding in Australia have aided the 
facilitation of CPS provision and accessibility of these services to 
consumers in community settings. 


• Pharmacists are now being remunerated for services for which funding 
was not previously available. Funding arrangements under the CPAs 
have formalised and refined pharmacists’ skills into distinct, targeted 
CPS. 


• Each community pharmacist will likely provide multiple CPS as part of 
their practice of the profession and thus, increasing their work value 
(when considering that the evidence available for individual CPS to 
date is promising in terms of various different factors). 


• In many instances, additional training is required to be completed by 
pharmacists in order to provide specific CPS interventions e.g. HMR 
accreditation, training to administer vaccinations, and other associated 
training to ensure professional standards and guidelines are met. 


• With an ageing population and thus, potentially more complex 
medication regimens, medical conditions and potential disease burdens 
among the patient population, pharmacists’ diverse roles can help 
address the breadth of health and medication-related issues 
experienced. 


• Each CPS provided by community pharmacists and/or in the 
community setting potentially contributes to improved patient health 
outcomes and/or economic outcomes for the health care system. 
Evidence from the literature also highlights the positive impact of CPS 
on clinical outcomes. 


• There is also evidence to suggest that CPS provision is inclined to be 
cost-effective in many instances, which can yield savings from both the 
health care system and for patients as well. However, further research is 
still required to better ascertain the cost-effectiveness of CPS provided 
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by community pharmacies from the perspectives of the health care 
system, patients, and also from the service providers where possible. 


• To better determine the impact of currently implemented CPS within 
the Australian context, further Australian health and economic 
outcomes evaluations are necessary to more adequately determine the 
current work value of Australian pharmacists based in community 
settings. This will help to ensure that cost savings to the health care 
system are being appropriately invested back into remunerating 
pharmacists who provide these valuable services. 


• Additional full economic evaluations are required within the Australian 
context to establish the extent of cost saving that CPS provide to the 
health care system. Evidence from the systematic reviews included in 
this review provide evidence to support the expanding role of 
community pharmacists and reinforces the need to ensure the 
implementation and expansion of evidence-based, value-added CPS. 


 


30 The objectives of Part II of the Report were set out as follows: 
• to investigate and describe the cognitive pharmaceutical/health services 


currently provided by community pharmacists; 
• to determine the reimbursement/revenue received by community 


pharmacists for the delivery of cognitive pharmaceutical/health services 
in their practice; 


• to determine the self-reported patient health and economic outcomes of 
the cognitive pharmaceutical/health services delivered by the 
pharmacists; 


• to determine the self-reported health system economic outcomes of the 
cognitive pharmaceutical/health services delivered by the pharmacists; 
and 


• to investigate the training received by the pharmacists in delivering the 
cognitive pharmaceutical/health services. 


 
31  Part II of the Report was prepared by inviting a random sample of 


pharmacists in the APESMA’s database to participate, and also by purposive 
sampling of pharmacists who were known to the research team as engaging in 
the provision of CPS, with variation sampling to capture pharmacists from a 
range of ages, years of practice, practice settings, cultural backgrounds and 
employee/employer status as well as to ensure gender representation. A total of 
25 interviews were conducted, of which 14 were face-to-face and 11 by 
telephone. 


 
32  The key conclusions reached in Part II of the Report from the interviews may 


be summarised as follows: 
• pharmacists perceived that a core set of services were applicable across 


the sector, but that the actual services provided varied between 
pharmacies with smaller pharmacies having to structure and prioritise 
service provision; 


• additional support by way of an increased number of pharmacists and 
other staff enabled the provision of CPS; 


• the role and responsibilities of pharmacists differed in terms of services 
provided; 
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• the core 6CPA-funded services reported as being delivered in 
community pharmacies included DAAs, HMRs, MedsChecks/Diabetes 
MedsChecks, clinical interventions and stage supply; 


• pharmacists were responsible for checking DAAs, where DAAs were 
seen to facilitate improved patient adherence to medicines and QUM; 


• MedsChecks allowed pharmacists to assess patients’ understanding and 
use of their medicines, and were seen as a timely way to identify and 
address medication-related problems; 


• HMRs enabled a detailed assessment and recommendations to be 
provided on a patient’s medication regimen, and positive feedback 
received on HMRs and the implementation of recommendations were 
reported; 


• clinical interventions encompassed a broad range of potential 
medication-related problems, and were primarily viewed as a change in 
the documentation process rather than a change in practice; 


• non-6CPA CPS that were more commonly reported as being provided 
included point-of-care testing such as blood pressure/cardiovascular 
disease and/or blood glucose checks, pharmacist-delivered 
immunisation, and opioid substitution therapy; 


• a range of other CPS were also reported including other point-of-care 
testing services, services provided to aged care and related facilities, 
chronic disease management (with and/or without diagnosis) and 
medication-oriented services; 


• flu vaccinations were associated with a number of perceived benefits 
such as improved accessibility and uptake of flu vaccinations, increased 
convenience and perceived cost-effectiveness, and professional 
satisfaction; 


• the most ubiquitous free service for patients was blood pressure checks; 
pharmacist involvement in these checks varied between pharmacies but 
pharmacists were involved at some point in the process, particularly in 
interpreting blood pressure readings; 


• sleep apnoea diagnostic services were offered by some pharmacies; 
• services provided to facilities such as aged care facilities commonly 


centred on DAA provision for residents; 
• training varied significantly between undergraduate training, self- 


directed learning and completion of accredited training courses; 
• accreditation courses were more likely completed for pharmacist-led 


immunisation, HMRs, and compounding; 
• non-specific training typically included training received from company 


representatives and/or self-directed learning; 
• financial support received for training undertaken by pharmacists 


varied; the most common course that was financially covered by 
employers was pharmacist-led immunisation training, but training 
opportunities received by staff potentially varied depending on their 
role within the pharmacy; 


• reimbursements received for CPS varied; services typically provided at 
a charge to the patient included flu vaccinations, opioid substitution 
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therapy, diagnostic testing of sleep apnoea, and absence from work 
certificates, while the common CPS offered free of charge to patients 
was blood pressure/cardiovascular disease checks; 


• contributions for DAAs together with the funding received from the 
6CPA was still regarded as insufficient to cover the costs involved in 
providing the service; 


• a few participants noted that they had to decrease the fee-for-service for 
pharmacist-led vaccinations due to increased competition; 


• pharmacists were cognisant of the notion that fee-for-service, although 
desired, should not act as a barrier for service uptake among patients, 
and user-pay funding models were not deemed appropriate for all CPS 
such as blood pressure checks; 


• encouraging customer loyalty and maintaining rapport with other 
service users (such as aged care facilities) were motives for providing 
services for “free”; 


• perceived benefits of CPS included improved patient accessibility to 
services and convenience, cost-effective facilitation of QUM, improved 
patient adherence, satisfaction, and loyalty, and improved patient 
rapport, health management, patient education and empowerment; 
however, it was noted that it was difficult to determine the true impact 
of CPS; 


• reimbursement received by pharmacists for the provision of CPS was 
regarded as insufficient; 


• CPS provision contributed to the need for increased wage costs for the 
pharmacy such as by employing an additional pharmacist, which were 
then offset via earnings from other aspects of the pharmacy such as the 
dispensing of prescriptions and/or sale of consumables; 


• the perceived viability of community pharmacies had been impacted by 
PBS reforms; 


• services were not regarded as a primary source of stand-alone income 
for pharmacies but rather, had flow-on effects for other aspects of the 
business which contributed to profitability; 


• pharmacists had seen and experienced an evident expansion of services 
being provided in community pharmacies, and a certain level of service 
provision had become the status quo across the sector; 


• an increased scope of practice for pharmacists has led to perceived 
opportunities for further role expansion in future; 


• the quality of services might not be uniform across all community 
pharmacies; 


• pharmacists’ roles and responsibilities have changed, where there were 
now increased opportunities for clinical involvement and inter- 
professional collaboration in the provision of patient health care; 


• reforms such as accelerated price disclosure and emergence of discount 
pharmacy models of pharmacy have impacted the sector, and created an 
impetus for the industry to evolve, so that sole reliance on pharmacy as 
a supply function was no longer viable; 


• decreased revenue generated from dispensing prescriptions had led to 
increased service provision, used as a point of difference; 
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• perceived positive changes to the profession included the impact of 
increased competition leading to innovation and increased CPS 
remuneration via the 6CPA; 


• perceived negative changes to the profession included the price-focused 
paradigm shift impacting the fee-for-service sought, decreased viability 
of community pharmacy, and the devaluing of pharmacy due to 
discount pharmacies and price reductions; 


• the core work value of community pharmacists centred on accessibility 
of health care and advice, and the resultant broader impact on the 
community; 


• pharmacists were perceived to be undervalued by others, influenced by 
discount pharmacies, and it was perceived that governments should 
better recognise the value of, and appropriately remunerate, 
pharmacists; 


• a positive outlook on pharmacy stimulated support for increased scope 
of practice as well as ongoing provision of CPS; 


• continued engagement in providing CPS by pharmacists was primarily 
motivated by patient satisfaction, professional satisfaction, view of the 
optimal direction towards which pharmacy should be heading, altruism, 
wanting to provide a service to the community to promote health, and 
duty of care; 


• the service-oriented ethos of the community pharmacy or positive 
professional experiences involving senior members of the profession 
contributed to the service-oriented practice of several participants; 


• external factors such as decreased profit margins for dispensing 
medicines and that other pharmacies were also offering services were 
also motivators for CPS provision; 


• pharmacists recognised that there was limited profit earned for many 
CPS, and pharmacy proprietors noted that many services were being 
operated at a loss to the pharmacy; 


• as pharmacist roles were perceived as having expanded, there was 
support for recognition of this expansion both professionally and 
financially; 


• the government was seen as an important stakeholder in facilitating the 
increased remuneration of pharmacists; 


• in general, employee pharmacists did not receive additional reimburse- 
ments for delivering services within the community pharmacy on top of 
their wages; 


• some pharmacists felt that their wage received as an employee 
pharmacist was inadequate and did not reflect their knowledge, skills 
and contribution to health care; and 


• a multitude of factors were acknowledged as impacting on pharmacist 
wage levels; several pharmacists reported negotiating their wage level, 
and believed that the onus was on the pharmacist to demonstrate their 
value to their employer and to negotiate their wage accordingly. 


 
33  The authors of Part II of the Report concluded that because the provision of 


professional services had become part of the status quo for the practice of the 
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profession, “[t]his change indicates that there has also been a likely shift in the 
work value of community pharmacists”. In cross-examination Professor Krass 
affirmed this conclusion, saying: 


… I think the notion is that we were coming from the understanding is that the 
salary levels have not changed; in fact they have declined as I understand it. They 
have declined very significantly, and yet pharmacists are being expected to do 
more. The scope of their activities, the skill required to actually execute those 
activities has increased and changed over time, and that has not been reflected in 
the remuneration that they’ve received, and I would argue beyond that, if I might 
indulge you, that the community pharmacy agreements have delivered 
remuneration directly to the community pharmacy, but there’s been no 
commensurate payment to the pharmacists themselves. So the employee 
pharmacists have been expected to do that — to expand the range of activities that 
they deliver, but that has not been reflected in any change to their salaries. 


When you say you would argue you’re advocating that as a position or are you 
advocating that as the outcome of the semi-structured interviews?--- That’s what I 
found out from the interviews, yes.3 


 


Professor Clarke 
34  Professor Philip Miles Clarke is Professor in Health Economics within the 


Centre for Health Policy at the Melbourne School of Population and Global 
Health in the University of Melbourne. He was commissioned by the APESMA 
via a research brief to provide a report on the current financial status of the 
community pharmacy industry covering: changes in the income received from 
government by community pharmacies since the late 1990s; any increases or 
reductions in remuneration received and the reasons for these changes; the 
profitability, or otherwise, of community pharmacies within Australia and an 
analysis of the reasons for their profitability; and whether a work value increase 
in the minimum rates of pay specified in the Pharmacy Award as proposed by 
the APESMA would have a significant negative impact on the financial 
sustainability of community pharmacies. 


35  In his report,4 Professor Clarke explained the regulatory framework in which 
community pharmacies operated. They are protected from competition by two 
sets of government regulations that form part of the Community Pharmacy 
Agreement, which is negotiated every five years between the Federal 
Government and the PGA and regulates most aspects of the pharmacy sector. 
The CPA provides for ownership rules which disallow non-pharmacists from 
owning a pharmacy in Australia and effectively prevent supermarkets and 
international pharmacy chains from owning pharmacies in Australia, while 
location rules restrict the establishment of new pharmacies within regulated 
distances (typically 1½ kilometres). Professor Clarke gave evidence that the 
ownership and location rule restrictions have prevented new entrants into the 
pharmaceutical sector, in that the number of pharmacies in Australia has 
remained relatively static for almost 50 years, over which period the number of 
medical practitioners had more than doubled. The result was that ratio of the 
number of persons per pharmacy had increased from around 2000 to 4000. 


36  In relation to pharmacy revenues, Professor Clarke referred to a performance 
audit of the administration of the Fifth CPA by the Australian National Audit 


 


3 Transcript at PN1890-PN1893. 
4 See Report of Professor Philip Clarke and associated documents, Exhibit 11. 
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Office (the ANAO), which quantified the remuneration received by pharmacies 
from the Commonwealth Government for dispensing and mark-ups. The audit 
found that payments received by pharmacies from the Government had tripled 
from around $750 million in 1991 to over $2 billion by 2013, even after 
adjusting for inflation. Professor Clarke said that this growth in remuneration is 
due to much higher volumes of dispensing as a result of a combination of 
population increase, ageing, and expanded prescribing from newer classes of 
drugs. In addition to increases in the dispensing fees paid to pharmacists, 
government payments were now around 20% higher in real terms than in the 
early 1990s due to greater pharmacy remuneration form mark-ups. 


37  Professor Clarke outlined the findings of the ANAO report that more than 
18% of pharmacies in Australia receive more than $1 million in remuneration 
from dispensing drugs listed on the PBS, with 140 more pharmacies moving 
into the top-earning bracket when the 2012 and 2013 financial years were 
compared. He stated that the high profitability of established pharmacies meant 
that business sale prices were very high, with the cost of inner-city and 
suburban pharmacies running into millions of dollars. These prices locked out 
many pharmacy graduates from ever owning their own business due to inflated 
business prices, and also mean that new entrants are saddled with levels of debt 
that turn what should be profitable businesses into marginal ones. 
Professor Clarke gave evidence that this creates a cycle of rent seeking: the 
ownership and location rules protect existing owners, forcing the next 
generation of owners to buy their businesses at inflated prices and thus seek 
ever more protection from competition in order to be profitable or even viable. 


38  In cross-examination, Professor Clarke acknowledged that not all pharmacies 
are part of the PBS (which is the scheme under which pharmacies are 
remunerated by the Government for dispensing scripts for scheduled 
medicines). He accepted that the practice of simplified price disclosure has 
reduced the benefits that pharmacies were getting, beyond the standard 
remuneration. Professor Clarke clarified that whilst the location and number of 
pharmacies in Australia is currently frozen, the number of pharmacists operating 
within the pharmacies has increased. However it remained the case that the 
pharmacist to population ratio is falling. Professor Clarke was of the view that 
this affected the labour market bargaining power of pharmacists, in that if 
employment opportunities for employed pharmacists are supressed by 
restricting the number of pharmacies, this may impact on the price of a 
pharmacist’s labour. Alternatively, in the presence of a monopoly, or some 
degree of monopoly by the employer, the bargaining powers change and that 
places downward pressure on wages of pharmacists. He stated that ultimately, 
the impact of the regulatory restrictions on the labour market would be 
determined by demand and supply factors. 


39  Professor Clarke conceded that the available data concerning the profitability 
of pharmacies is imperfect and is ultimately based on averages rather than 
looking at the specific profitability of individual pharmacies. He acknowledged 
that not all pharmacies would be highly profitable and highlighted the lack of 
good public data in relation to the profitability of pharmacies. However the rules 
and restrictions applicable to pharmacies provide a regulated operating 
environment that protects existing pharmacy owners. There is a significant 
spread of remuneration to pharmacies from dispensing drugs listed in the 
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ANAO report with only 18% being in the top income bracket, and an increase 
to wages could affect low-income pharmacies, and in turn have consequences 
for the employment of pharmacists. 
Dr Geoffrey March 


40  Dr Geoffrey March is the President of Professional Pharmacists Australia, a 
division of the APESMA, and is also a National Assembly member of the 
APESMA. He has held various academic and professional appointments 
throughout his career, including as a Lecturer at the School of Pharmacy and 
Medical Sciences at the University of South Australia until his retirement in 
2016. He was a registered pharmacist from 1977 until he retired from the 
profession in 2016, and worked as a practising pharmacist until 1997. 


41  He provided two statements in support of the claim. In his first statement 
dated 10 December 2017,5 Dr March referred to his period of practice as a 
pharmacist, and said that when he commenced practice as an intern in 1976, he 
was ethically prevented from discussing or describing medication to patients, 
and his training and practice involved a focus on the drug itself, how it worked, 
dosages and formulation. He was not trained to appreciate consumer wants, 
desires or needs, and it was expected that the consumer would accept his 
directions. 


42  Dr March described a process of policy reform commencing in 1987 when 
the World Health Organisation issued a resolution calling upon all member 
countries to develop a national medicinal drug policy. In 1988 the Australian 
Government committed itself to the establishment of such a policy. The 
Australian Pharmaceutical Advisory Council (APAC) was subsequently 
established as a multi-disciplinary representative body, and in 2000 it published 
the National Medicines Policy. The QUM strategy was also introduced in 
conjunction with the policy in 2000. A second committee established by the 
Australian Government, the Pharmaceutical Health and Rational Use of 
Medicines (PHARM) committee, also provided advice to the Minister and 
Department for Health and Ageing concerning strategies for the QUM in 
Australia. 


43  In line with the principles of the National Medicines Policy, the strategy for 
achieving QUM was based on a partnership approach, in which a “medication 
team” consisting of consumers, doctors, pharmacists and nurses who each have 
a role to play in ensuring the medicines are used wisely in an environment that 
both supports and is conducive to the QUM. The strategy was implemented by 
pharmacists in a number of ways, including in interactions with individuals 
patients, community groups and organisations. 


44  Dr March gave evidence that he was part of a research team that investigated 
the development and implementation of a pharmacy practice based on the 
philosophy of pharmaceutical care as the QUM strategy where pharmacists in 
collaboration with the consumer and the consumer’s medical practitioner 
worked to identify and resolve medication-related problems. One outcome of 
this research was the implementation of the HMR program, firstly in aged care 
facilities and eventually in the community. 


45  Dr March considered that the developments he described caused the “practice 
paradigm” in the pharmacy profession to change from pharmacists dispensing 
medication for a medical condition to a focus on the person suffering from a 


 


5 Statement of Dr Geoffrey March dated 21 December 2017, Exhibit 1. 
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medical condition for which medication may or may not be appropriate. In 
terms of the University education of pharmacists, it was no longer sufficient for 
pharmacists to be trained only in all aspects of medicines including their 
formulation and action on the body. They also needed the ability to apply that 
knowledge through the use of “soft” skills — for example, by effective 
communication with customers and collaboration with other health profession- 
als. New courses were added to the pharmacy curriculum to teach students the 
necessary skills to become patient care practitioners. These “Applied 
Therapeutics” courses covered topics such as pharmacists’ roles and 
responsibilities; understanding the health system; the role of standards, 
guidelines and ethics in practice; communication theory and skills development; 
cultural sensitivity; behavioural theory and application; problem solving skills 
including the basis of the pharmaceutical care model; inter-professional learning 
and collaboration; literature researching and critical evaluation skills to facilitate 
access to independent information; and understanding the roles and 
responsibilities of various professional bodies. 


46  By the time of his retirement in 2016, Dr March stated, pharmacy students 
were being taught to accept responsibility for the outcomes of the prescriptions 
and over-the-counter medicines they were dispensing by being able to 
effectively communicate with customers, exploring behavioural strategies to 
assist consumers in changing behaviours, developing the skill to identify and 
resolve medication related problems, and communicating effectively with other 
health professions. These changes in the curriculum preceded changes in 
practice in the community setting, so that as at 2000 relatively few pharmacies 
had established a practice involving medication review and it was a challenge to 
find pharmacists who were beginning to practice in a more patient-centred 
manner or providing specific patient care services or student placements. 


47  Dr March also described the commencement of the accreditation of pharmacy 
programs in 1998 with the creation of the New Zealand and Australian 
Pharmacy Schools Accreditation Committee. The latest Accreditation Standards 
introduced in 2014 include a learning domain relating to the health consumer, 
which was an acknowledgement of the supremacy of the consumer in practice. 


48  In his reply statement dated 30 April 2018,6 Dr March further detailed the 
changes in education as a result of adopting a more patient-centric approach. He 
said that the new patient-centred approach started to be implemented partially in 
universities in around 1998 and was rolled out in the following few years. In a 
formal sense patient-centred care became a core part of practice with the 
National Medicines Policy in 2000. QUM was at the heart of the policy, and it 
emphasised: selecting management options wisely; choosing suitable medicines; 
using medicines safely and effectively; greater engagement with the patient; 
understanding the health-care system and inter-professional learning and 
collaboration; making more complex judgments in applying standards, 
guidelines and ethics’ communication theory and skills development, cultural 
sensitivity, behavioural theory and application, and problem-solving skills; and 
literature research and critical evaluation skills. Dr March set out that 
pharmacists were now required to engage on a higher level with patients and 
were not only required to consider the impact of medication on patients, but 
also matters such as the availability of other therapies, and costs for the 
individual, the community and the health system as a whole. 


 


6 Reply Statement of Dr Geoffrey March dated 30 April 2018, Exhibit 2. 
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49  In terms of the impact of the proposed variation on collective bargaining 
within the pharmacy industry, Dr March stated that, with the exception of one 
chain of pharmacies, no other community pharmacies have consistently entered 
into enterprise agreements. He noted that the majority of community 
pharmacies are geographically diverse and have fewer than 20 employees. He 
stated that this made it difficult to commence bargaining with these pharmacies. 
Amy Thomson 


50  Amy Thomson7 is an Emergency Medicine Specialist Pharmacist employed 
by NSW Health at the Mona Vale Hospital NSW and a Specialist in Poisons 
Information at the NSW Poisons Information Centre at The Children’s Hospital 
Westmead. She is currently classified as a Pharmacist Grade 3 at Mona Vale and 
a Pharmacist Grade 2 at NSW Poisons Information Centre. 


51  Ms Thomson stated that her duties as an Emergency Medicine Specialist 
include: 


• the provision and development of clinical pharmacy services; 
• obtaining detailed medical histories from patients; 
• undertaking medication reviews; 
• preparing pharmaceutical care plans; 
• providing information to nursing and medical staff on relevant aspects 


of drug usage and availability; and 
• strategic planning for the pharmacy department. 


52  In relation to her appointment as a Specialist in Poisons Information, 
Ms Thomson stated her main responsibilities include: 


• the assessment of patients exposed to various toxins and advice on 
treatment; 


• advising on the treatment of bites and stings and on the side effects and 
interactions of medications; and 


• answering general queries relating to poisoning, pesticides and 
chemical safety. 


53  Ms Thomson was awarded a Bachelor of Pharmacy at Sydney University in 
2010. She described in detail the content of her undergraduate course, which she 
said had a focus on the quality use of medicines and how to improve patient 
outcomes. Relevantly, students were taught how to perform professional 
services and to integrate into the health care team, why pharmacists as experts 
were essential to the health care team, and how best to communicate to patients 
and doctors to improve patient outcomes. As examples of training in this area, 
Ms Thomson said she did a laboratory exercise about the appropriate use of 
amitriptyline for different patient groups, particularly the elderly; participated in 
role plays communicating key health messages to the general public; and learnt 
how to communicate with medical prescribers. 


54  Following the completion of her degree, Ms Thomson obtained provisional 
registration with the Pharmacy Board of AHPRA. Ms Thomson set out that for 
her intern year she was required to complete 1824 hours of supervised practice, 
make and complete a training plan including obtaining 40 CPD points, 
undertake a written and an oral examination (with an overall pass mark of 
65%), and complete the University of Queensland Pharmacy intern training 
course. The written examination included areas such as professional and ethical 


 


7 See Statement of Amy Thomson dated 10 December 2017, Exhibit 4. 
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practice, the supply of prescribed medicines, the preparation of pharmaceutical 
products, and the delivering of primary and preventative health care. There was 
also a role play element based on a scenario where a patient presented a script 
for a medication, under questioning disclosed she had a history of seizures, and 
contact had to be made with the prescriber to recommend alternate treatment. 
Skills taught in her intern year included detecting, diagnosing and treating 
minor ailments, detecting more serious conditions, when to refer patients to 
another professional and how to treat the more serious condition. 
Cameron Walls 


55  Cameron Walls8 is a Pharmacist Manager at a pharmacy in Wodonga, 
Victoria. He completed his degree in pharmacy at Charles Sturt University in 
2009, and gained full registration as a pharmacist in 2011. He worked in two 
other pharmacies before his current position. He is classified as a Pharmacist 
Manager under the Pharmacy Award. He is paid $44 per hour Monday-Friday, 
$55 per hour for Saturdays and overtime, and $65 per hour on Sundays. 


56  In addition to managing the business, Mr Walls undertakes duties providing 
prescriptions and medicines (typically dispensing 130-150 prescriptions per 
day), and performing services such as providing medical leave certificates, 
in-Pharmacy medication reviews, supervision of daily medication collection, 
screening and provision of sleep apnoea treatments and weight management 
consultations, and ensuring the pharmacy operates within the relevant legal 
framework and professional standards. He is required to supervise or be 
involved in the supply of Schedule 2 and Schedule 3 pharmacy-only medicines 
where the patient does not require a prescription. It is necessary form him to 
ensure that such medicines are safe for the person taking, by considering their 
medical conditions, other medications they are taking, their age and gender and 
any other relevant information; it is also necessary for him to make sure that the 
treatment is likely to be effective, considering the nature and severity of the 
condition, the treatment options and, when required, to recommend an 
alternative treatment or make a referral to an alternative healthcare provider. 


57  Mr Walls also gave evidence that his duties now increasingly involve the 
provision of “professional services” which do not necessarily involve the sale of 
medicines or products. These include such services as: 


• pharmacist vaccinations; 
• providing medical leave certificates; 
• opioid replacement therapy; 
• dose administration aids; 
• staged supply; 
• clinical interventions; 
• sleep apnoea screening and treatment; 
• weight loss programs; 
• in-pharmacy medication reviews (MedsCheck and Diabetes 


MedsCheck); 
• HMRs; and 
• blood pressure, blood glucose and cholesterol screening. 


58  He stated that with the exception of vaccinations and HMRs, he had 
personally provided all of these services, and that that many of these 


 


8 See Statement of Cameron Walls dated 15 December 2017, Exhibit 5. 
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professional services required training and accreditation in addition to his 
pharmacy degree. He set out that he had received specific training to provide 
opioid replacement therapy in accordance with Victorian legislation, sleep 
apnoea screening and treatment, and a specific weight loss program. 


59  In addition, Mr Walls stated that as a Pharmacist Manager, he had developed 
skills in human resourcing, stock control, and financial analysis. He stated that 
his pharmacy degree did not provide him with these skills nor had he received 
any formal training from his employer. Finally, Mr Walls set out that 
increasingly, the responsibility of managing pharmacies is being undertaken by 
pharmacists who do not have ownership of the pharmacy, and that the training 
of interns is now falling on employees within the pharmacy, rather than the 
owner of the pharmacy. In that connection he has taken on the role of Preceptor, 
which involves supervising the learning and competence of an intern pharmacist 
during their registration year. 


60  Mr Walls also referred to the introduction of compulsory CPD and learning 
plans, which has occurred since the graduated. This had increased the burden of 
work in terms of documenting his learning activities, and all CPD activities had 
to be done in his own time and at his own expense. 
Katerina Malakozis 


61  Ms Katerina Malakozis9 is employed as Pharmacist in Charge at National 
Pharmacies in Adelaide, and is paid $48.51 per hour. She gained full registration 
as a pharmacist in 1989, and has been employed since then in a range of 
pharmacies. Her responsibilities extend from managing all employees of the 
pharmacy and ensuring they have proper training, dispensing prescriptions and 
checking compatibility with other medications, counselling patients concerning 
how to take their medications and how they work and what to expect from 
them, performing MedsChecks, administering influenza inoculations, supplying 
Pharmacist Only Medicine, issuing absence from work certificates, supplying 
and packing DAAs, providing health information to patients, taking back and 
disposing of unwanted medicines, operating diabetes assistance functions under 
the National Diabetes Supply Scheme, acting as Preceptor for interns, and 
ensuring the safe storage of medicines and providing advice about this. 


62  Ms Malakozis gave evidence that during her period of employment as a 
pharmacist she had experienced a “dramatic change” in procedures and 
processes and in her work. At the commencement of her career in 1989/90, the 
main tasks she performed related to dispensing medication and providing 
information surrounding prescriptions. The prescriptions also had to be collated 
and missing scripts identified and removed from the claim, and then sent to 
Department of Health for payment. These tasks were now performed by 
dispensary technicians, but the pharmacist still needed to check the claim and 
personally sign it off. Today, Ms Malakozis said, there was much more work in 
her daily tasks. Increasingly the general public would seek medical advice from 
pharmacists rather than from their general practitioner. She stated that 
pharmacists had become more accessible and now offered services such as 
providing medical leave certificates, administering vaccinations, providing 
codeine products, and providing advice in respect of both minor and major 
health concerns (which often required referral to a GP). Ms Malakozis set out 
that there is a greater demand by the community to have a pharmacist deal with 


 


9 See Statement of Katerina Malakozis dated 20 December 2017, Exhibit 6. 
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their health issues before they go to the doctor. Customers also sought advice on 
weight loss and the use of complementary medicines, and may want their blood 
pressure, blood sugar and/or cholesterol checked. Other interactions with 
customers included assistance with medication packs, dealing with requests to 
get expired scripts renewed, advice about generic medications and dealing with 
medications that are out of stock. 


63  Ms Malakozis said that she typically was involved in the dispensing of 
250-350 prescriptions per day, along with constant requests for advice. All 
products dispensed were scanned using a Medicare/drug scanner to ensure 
minimal mistakes, and during this time it was necessary to record customer 
interactions, review customer history and offer advice and MedsChecks. It may 
also be necessary to administer first aid, deal with a customer in crisis, contact a 
GP about a prescription and check PBS claims. She also had the management 
responsibility to ensure staff complied with the new Professional Practice 
Standards and Code of Ethics. Generally, the scope of regulation of the 
profession requiring compliance had significantly expanded, including the 
introduction of mandatory CPD. The downscheduling of medication, which had 
increased the number of pharmacy-only medicines, had increased the workload. 


64  Mr Malakozis’ employment was covered by an enterprise agreement, with 
National Pharmacies having entered into a series of enterprise agreements over 
20 years. The current agreement provided for study leave and assisted in 
contributing towards accreditation of pharmacists to perform HMRs. 
Cardin Le 


65  Cardin Le10 is currently employed as a Pharmacist in Charge at a pharmacy 
in Wagga Wagga, at which he is paid $37 per hour for ordinary hours, $45 per 
hour on Saturdays and $50 per hour on Sundays and public holidays. He 
graduated at Charles Sturt University in 2009 and gained full registration as a 
pharmacist in 2011. His current duties include rostering pharmacists, dispensary 
management, stock orders and control, inventory, compounding non- 
manufactured medicines, and reporting to owners. He stated that during his time 
working as a pharmacist, he had observed a number of changes to the 
profession. Mr Le said that the profession had evolved from predominately 
dispensing medicines and administration to an increased demand for 
professional services. The services included counselling patients, daily staged 
supply of methadone to assist with the elimination of drug addiction, providing 
vaccinations, medications reviews, and QUM. 


66  Mr Le stated that an ordinary day involved dispensing approximately 250 or 
more scripts, checking Webster packs (a type of DAA), providing consultations 
for, on average, 20 walk-in patients per day regarding minor health advice or 
pharmacist only medicine requests, conducting medication reviews and 
administer walk-in vaccinations. 


67  Mr Le’s evidence was that the demographic of the pharmacy in a rural area 
was significantly different from other pharmacies in that there is diversity in 
age, ethnic backgrounds and socio-economic circumstances. Dealing with 
patients with special requirements, such as ones who spoke limited English, in 
combination with dispensing their prescriptions and managing the supervision 
of staff, whilst other customers were left waiting, caused pressure in the role 
particularly when Mr Le was the sole pharmacist on duty. Mr Le stated that 


 


10 See Statement of Cardin Lee dated 13 December 2017, Exhibit 7. 
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there may be the need to dispense between 250 and 350 scrips during an eight 
hour shift, some being more complicated than others, and requiring the 
provision of particular advice to customers. 


68  Mr Le emphasised that there was a significant amount of new work in the 
role not previously undertaken by pharmacists, compared to when he had 
commenced practising in 2011. This new work included administering 
vaccinations, the impact of QUM, down-scheduling of medicines, and the 
administration of medication to an ageing population. Accordingly, Mr Le stated 
that there is more work and pressure on pharmacists without any additional 
remuneration. The evidence was that often prescription choices made it 
necessary to exercise judgement and skill in relation to the suite of appropriate 
medication. 


69  In addition he stated that since the completion of the undergraduate degree, 
further training has had to be undertaken to perform many of the newly required 
pharmacy services. The further training included training for vaccinations, 
medication reviews, and down-scheduling of drugs. 


Leon Wai Hon Yap 


70  Leon Wai Hon Yap11 is employed as a Clinical Hospital Pharmacist at the 
Gold Coast Health and Hospital Service. He completed a Bachelor of Pharmacy 
at the University of Queensland in 1998, and gained full registration as a 
pharmacist with the Pharmacy Board in 1999. Mr Yap’s employment is 
classified as a Health Professional Level 3 Paypoint 6 at $45.40 per hour under 
the Health Practitioners and Dental Offıcers (Queensland Health) Award — 
State 2015, a Queensland state award. Prior to his current position, he worked in 
community pharmacies from 1999 until 2016. In his last pharmacy in 2016 he 
was paid $35 per hour Monday-Friday and $40 per hour on Saturdays. 


71  He set out that during his career he had seen changes in both the way he 
performed his work and the types of work performed. Mr Yap stated that whilst 
at university from 1996 to 1998, the curriculum focussed on the pharmacology 
of medicines, basic human anatomy, human physiology, basic medicine 
compounding, the science behind medicine design and delivery systems, 
prescription legalities, dispensing, patient counselling, and over the counter 
prescribing. 


72  Mr Yap stated that in 1999, to satisfy the requirements to be eligible for 
registration in Queensland as a pharmacist, he was required to complete an open 
book written exam and to complete 48 weeks of supervised practice. He stated 
that the exam covered topics such pharmacy law and ethics, pharmacological 
questions, and pharmacy practice questions. His first job as a pharmacist 
consisted of serving customers with minor ailments, receiving prescriptions 
from customers, interpreting and dispensing prescriptions, explaining to 
customers how to use medications, and providing over the counter medications 
to treat minor ailments, limited to conditions such as colds and flu, minor aches 
and pain, hay fever and minor skin irritations. Other duties included collating 
prescriptions for reimbursement by the government under the PBS, ordering 
stock and placing stock on the shelves. He provided customers with 
over-the-counter medicines, but the quantity and variety of these was much 
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smaller than today. The minor ailments he diagnosed and treated were limited to 
conditions such as colds and flu, minor aches and pains, hay fever and minor 
skin irritations. 


73  Mr Yap outlined the responsibilities of contemporary pharmacists, and stated 
that pharmacists were now required to be trained and competent to diagnose, 
treat, or to decide when to refer a patient to a doctor for, a much wider range of 
conditions. These new duties related to “bacterial conjunctivitis 
(Chloramphenicol), Nausea related to migraine (Metoclopramide and 
Prochlorperazine), medicated weight loss treatments (Orlistat), provision of 
Proton pump inhibitors (PPI’ s) for the treatment of Gastroesophageal Reflux 
Disease (GORD), assessing the requirement for and providing nasal 
decongestants facilitated with the use of Project Stop, providing Emergency 
Contraception (the morning after pill), oral antiviral treatments for cold sores 
(Famciclovir), oral treatments for vaginal thrush (fluconazole) and the provision 
of Naloxone for the emergency treatment of acute opioid overdose”. 


74  Furthermore, he stated that the provision of Emergency Contraception 
required pharmacists to be able to determine not only that the product will be 
appropriate, safe and effective for the particular patient but also to be able to 
assess and assist in cases where the patient may be underage or there is the 
possibility that a sexual assault has taken place. He stated that this may require 
specialist knowledge of local sexual health clinics, sexual assault services as 
well as the requirements for mandatory reporting of suspected cases of child 
sexual abuse. Pharmacists also now had to operate a screening and recording 
database (Project Stop) established by the PGA to facilitate the supply of nasal 
decongestant products containing pseudoephedrine. 


75  Mr Yap said that the dispensing process had become “slightly faster” due to 
improved technology and better software, but his patients had increased 
requirements to assess the appropriateness of a treatment due to the higher 
prevalence of type 2 diabetes, heart disease, neurological conditions, 
autoimmune diseases, and the increasing complexity of the medicines used to 
treat these conditions. He stated that this had resulted in more complex and 
comprehensive patient counselling, in order to better educate patients on the 
medicines they are taking. He stated that this was in addition to the demands of 
patients who were generally becoming more interested in their health and 
medicines and requesting more information about medicines. The introduction 
of Quality Standards as part of the QCPP from around 2000-1 onwards placed a 
greater burden on the pharmacist in charge or pharmacist manager, who usually 
undertakes the role of QCPP standards coordinator. The introduction of dose 
administration aids, which occurred since Mr Yap became registered, was an 
important but time consuming and mentally challenging service. Creating a 
DAA involved repacking a person’s dispensed medicine into a single disposable 
7-day blister pack that sets out a person’s medicines in an easy-to-red and 
accessible way. The role of packing DAAs is often carried out by pharmacy 
assistants, although in smaller pharmacies it may be carried out by the 
pharmacist, but they always need to be checked for accuracy by the pharmacist. 
The number of persons on opioid replacement had increased in Mr Yap’s 
experience from 5-19 to 20-40, the legal requirements for dispensing opioid had 
become more explicit and the types of opioid replacement had increased. Each 
patient who presents to the pharmacy for opioid replacement has to be identified 
and assessed as to whether they are able to be dosed, and the pharmacist must 
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then measure out the dose, provide it, watch it being consumed and make sure it 
is not diverted. In addition, a range of recording requirements must be carried 
out. 


76  Mr Yap stated that with the establishment of the Pharmacy Board of AHPRA 
in around 2000, pharmacists are now required to complete a certain amount of 
hours of CPD. For the most part, this learning had to be done in the 
pharmacist’s own time and very rarely were pharmacists paid to undertake this 
learning. 


77  He also referred to the advent of professional services now being provided by 
community pharmacies. These professional services included HMRs, 
MedsChecks and Diabetes MedsChecks, and in the case of one pharmacy where 
Mr Yap was employed, a Clozapine clinic. In order to provide HMRs, a 
pharmacist had to obtain accreditation, which involved either a face-to-face 
workshop or online preparatory course, the completion of a communication 
module, a multiple choice examination and the completion of four case studies 
by correspondence. In respect of HMRs, a portion of the money the pharmacy 
receives from the federal government, through 6CPA funding for this service is 
passed on to the pharmacist. In the case of MedsChecks and Diabetes 
MedsChecks, he stated that very rarely was any of the money that the pharmacy 
received as part of 5CPA and 6CPA funding shared with the actual pharmacist 
performing these services. The conduct of a Clozapine clinic in the last 
pharmacy Mr Yap worked in involved servicing 30-40 clients per clinic and 
required a patient’s blood test results to be inspected and signed off on a special 
monitoring website, and the details of dispensing of the Clozapine entered into 
the website. This process was time consuming and only commenced about 3 
years ago. 


Jennifer Madden 
78  Jennifer Madden12 completed a Bachelor of Pharmacy at the Victorian 


College of Pharmacy in 1968, and gained full registration as a pharmacist with 
the Pharmacy Board of Victoria in 1970. She has worked, always on a part-time 
basis, in community, hospital, military, academic, research and consulting 
pharmacy roles. She remains registered as a pharmacist and is currently 
employed as a locum pharmacist with several pharmacies. She is currently 
classified as a Pharmacist in Charge, and is paid $40 per hour. Her duties 
include the usual activities of dispensing and supervising the sale of Schedule 2 
and Schedule 3 medicines, and providing advice on medications as requested or 
necessary. She is not required to pay wages or manage stock, apart from during 
busy times, and would make corrections to Webster Packs when needed. As an 
Accredited Pharmacist she manages the HMR process, and also works with 
nursing homes regarding RMMRs to identify suitable residents and request 
reviews from their doctor as well as performing them. 


79  Ms Madden gave evidence that the university curriculum when she studied 
pharmacy at that time focused on becoming familiar with medicines prescribed 
by doctors and becoming expert in over-the-counter medicines, preparations and 
counter dispensing (for coughs and colds, pain remedies and first aid). She 
studied pharmacology, physiology and drug scheduling. When she commenced 
working as an intern in 1969, she said there was very little pressure and 
responsibility, and she performed typing, compounding and packing of bulk 
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medicines. She did a practical and oral examination at the end of her internship. 
Ms Madden compared this to her experience of internships in recent years as a 
tutor and supervisor, and said that the intern year was now intense and 
demanding with a lot of assignment work and a more strenuous examination at 
the end. 


80  In relation to the work of a pharmacist, she said that in her experience there 
had been little change in the work until the advent of computers, initially in 
dispensing, in the 1980s. Computerised records allowed easy access to a 
patient’s history of use of medicines, and facilitated analysis of a patient’s 
profile when dispensing medicines. The introduction of Schedule 3 
pharmacist-only medicines in the 1990s added another level of responsibility to 
pharmacists. 


81  Ms Madden said that during the 1990s, the rapidly expanding drug 
compendium available for prescribing, in conjunction with increased legal 
obligations, highlighted the need for continuing education which was initially 
voluntary but is now compulsory, being 40 hours required for continued 
registration. However it was emphasised that no increased remuneration was 
provided in response for this compulsory activity. She is required to undertake 
at least 60 hours of continuing education per year in order to maintain her 
registration as an Accredited Pharmacist. 


82  She set out that she had been accredited to undertake HMRs and RMMRs for 
about 15 years, and this constitutes about half her work. The skills required to 
be an Accredited Pharmacist are those of any registered pharmacist, but the 
accreditation process requires the pharmacist to show good communications 
skills at the professional and lay level and a good climical understanding of 
medicines and medical conditions. To become accredited she need to undertake 
a course accredited by the Australian Pharmacy Council, which included a 
communication module and ten case studies involving the preparation of a 
medication profile in each case. The course took almost a year to complete. She 
stated that she is required to sit an exam every three years to maintain her 
registration as an Accredited Pharmacist. Now that she is accredited she can 
write the report to the doctor based on feedback from another pharmacist or her 
own knowledge without actually interviewing the patient, but in fact of her 800 
clients she only participated in one review without actually interviewing the 
client. 


83  Ms Madden also identified the additional professional services and duties 
performed by pharmacists. She stated that she frequently provided clinical 
interventions to customers, extending from directing a patient who wanted an 
antiseptic for a dog bite to go to their doctor as the antiseptic was an inadequate 
therapy, to a scenario involving checking why a patient was now taking a higher 
strength asthma medicine than six months prior, or intervening in not selling 
another patient Ventolin for a cough as they had not been diagnosed with 
asthma. In addition Clinical Interventions occurred with particular doses of 
drugs where “black box” warnings apply, that is, the medical professional is 
alerted to a potential problem with a particular drug or dose of drug. Her 
evidence was that the intervention may only take a number of minutes, or more 
than 10 minutes and often involved related phone calls to a doctor or carer. 
These interventions reduce the burden on the health system. 


84  In relating the nature of her changed duties, she stated that in the last two 
days of work in the community pharmacy, she filled 304 prescriptions between 
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9.00 am and 5.30 pm. She completed this task with one dispensary assistant and 
three competent shop staff. In addition she recorded 10 interventions and a 
range of other discussions with patients. She also checked 50 to 60 Webster 
packs, made changes to 2 Webster packs and initiated a new pack. In addition 
she supervised the sale of 20 Schedule 3 medicines and had discussions with 
two General Practitioners that were time-consuming. She noted that on this day 
there were no requests for Blood Pressure or Blood Glucose Level checks, no 
vaccinations or requests from hospitals for patient profiles or supply pick-ups. 


85  She stated that increasingly, pharmacists are often asked to respond to 
symptom based requests where in contrast previously the pharmacist was not 
called on as often to communicate about medicines, they were just dispensed. 
She stated that since the 1980s, in terms of Schedule 3 medicines, there has 
been significant movement of medications down the Schedule, which has placed 
pressure on Pharmacists to communicate information about these drugs to assist 
the patient. There is a need to dispense medications in an informed manner, 
taking into account the patient’s circumstances. 


Carmel McCallum 


86  Carmel McCallum13 graduated in 1977 at the University of Sydney and 
gained full registration as a pharmacist in 1977, and retains current registration 
as a pharmacist. She has worked at a range of community pharmacies, and has 
previously been an owner of a pharmacy, and is currently employed as a locum 
pharmacist. She is classified as a Pharmacist in Charge and is paid $40 per hour. 
Ms McCallum’s duties in her current position extend from dispensing and 
checking prescriptions; dispensing, checking and signing off DAAs; logging 
Schedule 8 medicines (including opioids, fentanyl, central nervous system 
stimulants such as Ritalin, and alprazolam); counselling patients regarding new 
prescription medications, adverse reactions or when interactions with other 
drugs may occur; counselling, diagnosing and recommending treatments for 
ailments as the first point of contact for patients; interpreting patient blood 
pressure readings and blood sugar levels; pain management and alternative 
recommendations when drug dependence is suspected; dispensing and delivery 
of methadone or buprenorphrine under the NSW Opioid Treatment Program; 
issuing medical certificates; overseeing the general day-to-day performance of 
staff; managing the supply of drugs at the pharmacy; and ascertaining the 
entitlement of patients to receive prescriptions under the National Health 
Scheme. 


87  Ms McCallum gave evidence that she commenced work in 1977 as an 
unregistered graduate pharmacist in a small pharmacy in New South Wales. She 
stated that at that time her duties involved handwriting copies of prescriptions 
into a log book, handwriting repeats and typing labels on a typewriter, and that 
all her work was checked off by a more senior registered pharmacist. If a 
product such as creams, ointments or mixtures had to be prepared, it could take 
ten minutes to an hour and about 70-80 scripts would be processed per day. 
Ms McCallum stated that she was able to spend up to 10 minutes per patient, 
and was able to provide them with advice on minor ailments, such as bites, 
rashes, minor burns, injuries, allergies, upper respiratory tract infections, 
vomiting and diarrhoea, difficulties with new-born babies, recommending the 
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appropriate treatment which was available over the counter, or other non-drug 
related action. She also made up proprietary products, such as cough medicine, 
in bulk. 


88  She stated that over her time in the profession she had observed additional 
expectations, regulations and increases in workloads for pharmacists. She stated 
that much of the increased workload has come about as a result of the increase 
in life expectancy, change in medications, and increases in co-morbidity and 
lifestyle disease states. Pharmacists now had to oversee the accuracy of 
dispensing huge numbers of prescriptions. A number of pharmacies were now 
providing dispensing services in locations near large hospitals with casualty 
wards operating 24 hours per day. She referred to the up-scheduling since the 
1990s of products containing codeine, pseudoephedrine and dihydrocodeine to 
Schedule 3 and 3R (which required recording), which required the pharmacist to 
ascertain need, usage, possible interactions, adverse reactions and addiction and 
misuse issues. The up-scheduling of codeine products to Schedule 4 would be 
challenging in terms of dealing with patients with addictions. The 
down-scheduling of products since the 1990s also increased pharmacists’ 
responsibilities. 


89  Ms McCallum also referred to other changes and new work such as blood 
pressure measurement (which might lead to a medical referral), training for the 
Diabetes Medication Assistance Service (although this had not proved 
successful), an exponential increase in the prescribing of Schedule 8 drugs over 
the last 6-7 years (which required much longer to be dispensed), and an increase 
in interventions. She had also dealt with at least six differing digital dispensing 
systems over the last 35 years. 


90  She stated that unlike most professionals, pharmacists were not able to make 
appointments for enquiries during the work day, as there was an expectation that 
pharmacists are available at all times during operating hours. Pharmacists were 
required to be available at all times of the day during opening hours while on 
the premises, but the pressure and workloads had increased enormously since 
1977. 
Mr Alex Crowther 


91  Mr Alex Crowther is employed as the Surveys Manager of the APESMA. In 
his first witness statement,14 Mr Crowther said that his duties include the 
collection of data using online surveying tools for the purposes of creating 
market research of interest to APESMA, and he conducts regular surveys of 
remuneration and employment conditions in a number of industries covered by 
the APESMA. Relevantly the APESMA had published the Community 
Pharmacists’ Remuneration Survey Report series since 1995. Data published in 
this series was collected from members of the APESMA’s pharmacy division as 
well as non-member pharmacists who had previously interacted with the 
APESMA through online campaigns or social media. He stated that the report 
series benchmarked the employment conditions and remuneration of 
pharmacists employed in the community pharmacy sector. It collected and 
reported data including community pharmacists’ hourly rates of pay, additional 
responsibilities required of community pharmacists beyond dispensing 
medicine, sentiment regarding working in the community pharmacist sector, and 
demographic information. 


 


14 See Statement of Alex Crowther dated 13 December 2017, Exhibit 17. 
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92  Mr Crowther’s statement annexed copies of the report series since 1995. He 
stated the following conclusions, derived from the report series, about wages 
movement for pharmacists: 


• The 2016 Remuneration Survey identified mean hourly rates of pay for 
permanent employee pharmacists at each of the classifications outlined 
in the Award as follows: Pharmacy Intern ($23.02), Pharmacist 
($32.49), Experienced Pharmacist ($36.66), Pharmacist-in-Charge 
($35.95), and Pharmacist Manager ($38.49). 


• Mean hourly rates of pay reported by community pharmacists were 
lower in 2016 than they were for community pharmacists surveyed in 
2011, with decreases of 5.49% for Pharmacists, 3.73% for Experienced 
Pharmacists, 7.94% for Pharmacists-in-Charge, and 1.86% for 
Pharmacist Managers. Prior to 2011 community pharmacists mean 
hourly rates of pay had increased steadily. 


• Growth in the hourly rates of pay for community pharmacists had also 
fallen behind growth in the Australian wages generally, as measured by 
the Wage Price Index (WPI), and the cost of living, as measured by the 
Consumer Price Index (CPI), for each of the classifications above that 
of Pharmacy Intern. 


• Since 1998, Pharmacists had experienced a decline in the real value of 
their wages of 11.59%, Pharmacists-in-Charge of 7.35%, and 
Pharmacist Managers of 3.52%. Pharmacists had also experienced 
wage growth 21.47% below that of the average Australian, 17.69% for 
Pharmacists-in-Charge, and 14.29% for Pharmacist Managers. 


• The underperformance of pharmacist wage growth relative to both CPI 
and WPI was largely due to stagnant and declining hourly rates of pay 
since 2011. Prior to 2011 pharmacists tended to outperform both CPI 
and WPI year on year. 


93  In respect of the this decline in wages, Mr Crowther noted that as the report 
series does not use the same respondents year-on-year, this was likely due to a 
combination of both stagnant wage movement and new entrants to the industry 
at each classification being offered progressively lower starting packages. 


94  The report series also surveyed whether the respondents were required to 
provide any professional services as part of their duties, including HMRs, 
RMMRs, MedsChecks, vaccinations, and other services. The results were as 
follows: 


• MedsChecks services: 85.9% 
• Vaccinations: 20.98% 
• Other services: 15.41% 
• HMRs: 15.41% 
• RMMRs: 4.59%. 


95  Only 8.4% of respondents that performed one or more of these services 
reported receiving additional compensation. 


96  In his statement in reply,15 Mr Crowther referred to the Graduate Outcome 
Survey published by Quality Indicators for Learning and Teaching. He stated 
that this survey provides information regarding commencing salaries for 
Australian graduates, and that the latest report published January 2018 identified 
pharmacy graduates were the most poorly remunerated of any professionals. 


 


15 Reply Statement of Alex Crowther dated 1 May 2018, Exhibit 18. 
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Based on this survey he said that “… compared to other allied health 
professionals, pharmacy graduates had commencing salaries 26.7% less than 
Nursing graduates, and 23.6% less than Psychology graduates in 2017. 
Compared to Engineering graduates, another professional that requires a 
four-year degree and covered by Professionals Australia, Pharmacy graduates 
have a commencing salary 31.3% less in 2017”. 
Community Pharmacy Agreements 


97  The APESMA tendered copies of the six Community Pharmacy Agreements 
which have been entered into between the Federal Government and the PGA in 
1990, 1995, 2000, 2005, 2010 and 2015 (amended in 2017) respectively. We 
will refer to certain aspects of those agreements relied upon by the APESMA. 


98  The First CPA entered into in 1990 had two parts. The first was concerned 
primarily with the adjustment of the Commonwealth’s price for pharmaceutical 
benefits. That price consisted of two elements: a dispensing fee and a mark-up 
component. The agreement provided for the dispensing fee to be indexed in 
accordance with a formula that included a 75% “labour component” which was 
adjustable in accordance with award wage movements. The second part was 
concerned with various restrictions on competition in the pharmacy sector and 
dealt with matters such as the subsidised closure and amalgamation of 
pharmacies, the payment of an “Essential Pharmacy Allowance” by the 
Commonwealth “to approved pharmacies to maintain an essential pharmacy 
service and to maintain access to pharmaceutical benefits”, ownership laws, 
pricing and location rules. The Second CPA entered into in 1995 removed the 
labour component from the indexation process, and simply used the CPI. It also 
dealt with various agreed restrictions on competition, and provided for the 
payment of an additional allowance for isolated and remote pharmacies. 


99  The Third CPA entered into in 2000 stated that it was based on a number of 
principles, one of which was “expanding community pharmacy’s professional 
roles”, and also provided for objectives that included “development of enhanced 
medication reviews, in cooperation with the medical profession, aimed at 
improving health outcomes and quality use of medicines for the Australian 
community” and “coordination in the delivery of primary health care services 
and achievement of a multi-disciplinary approach to the provision of quality 
health and pharmacy services for all sections of the community”. The agreement 
contained a specific endorsement of the PGA’s Quality Care Pharmacy Program 
as an appropriate quality assurance and professional practices standards 
program, and noted that funding for such standard were derived from the 
Pharmacy Development Program (the PDP). The PDP was a program to be 
administered by the PGA and funded by the Commonwealth to the amount of 
$188 million over five years for the purpose of promoting “the enhanced 
involvement of community pharmacy in the pursuit of quality and cost effective 
service delivery”. The agreement also provided for Medication Management 
Services (MMS) to patients in residential aged care and domiciliary settings to 
“reduce the risk of drug misadventure and optimise the benefits achieved from 
drug treatment by focussing on the achievement of quality use of medicines”. 
The Third CPA stated that it “builds on previous arrangements for delivery of 
medication review by incorporating several new elements”, including MMS to 
residents of residential aged care facilities, domiciliary MMS and case 
discussion and care planning, and these would be funded to the amount of $114 
million over the life of the agreement. 
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100  The Fourth CPA entered into in 2005 had different principles and objective, 
one of which was to “ensure that the Programs target areas of need in the 
community including continued improvement in community pharmacy services 
provided to Aboriginal and Torres Strait Islander people”. It noted that the Third 
CPA made provision for a total of $400 million for pharmacy programs, which 
included an amount contributed by the pharmacy that was funded through a 
reduction in the dispensing fee. The Fourth CPA indicated the amounts of 
funding assigned to various programs over five years, including $73.5 million 
for the QCPP, $39.7 million for DAAs, $10.4 million each for the diabetes and 
asthma pilot programs, $10.5 million for improved counselling for dispensing 
emergency contraception, $66.75 million of RMMRs and $54.15 million for 
HMRs. 


101  The Fifth CPA entered into in 2010 had further re-formulated principle and 
objectives, including to “ensure that the Programs are patient-focused and target 
areas of need in the community …” and, in relation to professional pharmacy 
programs, had specific objectives including to “recognise that beneficial health 
outcomes can be achieved through the delivery of evidence based professional 
pharmacy programs and services”. The program finding priorities for the Fifth 
CPA were identified as including Medication Management Programs, Pharmacy 
Practice Incentive and Accreditation and Medication Continuance. In addition to 
the priority programs, there was funding for a new Medicines Use Review 
Program (to “provide an in-pharmacy medicine review between pharmacists and 
patients to enhance the quality use of medicines and reduce the number of 
adverse medicines events”) of $29.6 million over five years, and funding for a 
number of existing programs including HMRs ($52.11 million), RMMRs ($70 
million), Diabetes Medication Management Service ($12.2 million), Pharmacy 
Practice Incentive and Accreditation ($75 million) and Medicine Continuance 
($1 million). Other programs funded over the five years included $97 million 
for Clinical Interventions by Pharmacist (which program was to “build on 3rd 
and 4th Agreement Research and Development Projects to encourage Approved 
Pharmacists to provide and document clinical interventions arising from their 
patients’ medicine use” and had the aim to “increase the number of clinical 
interventions provided and documented and improve communications with 
patients and prescribers”), $132 million to support the provision of DAAs, $35 
million for the Staged supply support allowance (which program would 
“provide a payment to eligible Approved Pharmacists which meet specified 
performance requirements in providing dispensed PBS medicines in instalments 
when requested by the prescriber …”), $5 million to support the Accreditation 
System and roll-out of Additional Programs to Support Patient Services, and a 
total of $8 million for other programs. 


102  The Sixth CPA entered into in 2015 and amended in 2017 continued to 
provide funding totalling $613 million for Community Pharmacy Programs 
including Medication Adherence Programs, DAAs, Staged Supply, Medication 
Management Programs, Clinical Interventions, HMRs, RMMRs and 
MedsCheck (a new name for the Medicines Use Review Program initiated in 
the fifth CPA). 
Summary of the PGA’s evidence 


103 The following persons gave evidence on behalf of the PGA: 
• Ms Natalie Willis, pharmacist and owner of two pharmacies in Western 


Australia; 
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• Mr Angelo Pricolo, pharmacist and a partner in a pharmacy in New 
South Wales; and 


• Mr Nicholas Loukas, pharmacist and owner of several pharmacies 
across Queensland. 


Natalie Willis 


104  Natalie Willis16 graduated in 1994 and began practising as a pharmacist in 
1996 after completing her intern year. She initially worked as a locum 
pharmacist, and then became an owner of a pharmacy in Western Australia in 
1999 (initially as a partner and later as a sole owner). She works in the 
pharmacy about three days per week performing a variety of clinical and 
administrative tasks. She is also a partner in a second pharmacy in Western 
Australia but does not work in the pharmacy itself. She said that all the 
pharmacists employed in the pharmacies were paid above the minimum wages 
prescribed in applicable Western Australian State award. No Accredited 
Pharmacists were employed. All her pharmacists were accredited to provide 
influenza vaccinations but were not paid more because of this. 


105  Ms Willis gave evidence that pharmacists had always been accountable for 
the safe and judicious use of medicines, but there was now a greater need to 
record, document and be able to justify the actions of a pharmacist in order to 
receive government payments and as a defence to litigation. Since 1998 there 
had been an increase in the level of Federal Government funding for community 
pharmacy services, in recognition of the capacity of pharmacies to enhance 
community health outcomes. Payment mechanisms had been developed for 
some of these services such as HMRs, MedsChecks, staffed supply, clinical 
interventions and DAAs. However most of these services were being performed 
by pharmacies prior to Government funding streams; the funding was more a 
recognition of the contribution of pharmacists to community health and to get 
these activities recorded, not to encourage pharmacies to do them. The tasks 
were performed by pharmacies in 1998, but were offered free of charge or on a 
fee-for-service basis. Because there was no funding available, the need for 
documentation for these activities was far less. She stated that there had been a 
shift in government funding in terms of the remuneration moving away from the 
dispensing function (as this waned) to provide for the true cost of funding the 
professional services activities of community pharmacy. 


106  Ms Willis said that pharmacists now routinely performed services outside 
dispensing and counselling such as point of care testing and formal 
MedsChecks. However they were still performed but were less commonplace 
20 years ago and pharmacists had always been educated and qualified to 
perform these. The increased prevalence of these duties was offset by a greater 
number of dispensing staff. Pharmacists now were able to administer influenza 
vaccinations, which they had only been able to dispense before. Improvements 
in technology such as automated dispensing and scanning had improved 
dispensary speed, efficiency and accuracy, and developments in dispensing 
software had made it easier to assess the suitability of a medicine for a patient 
since script history, allergies and interactions with other medicines were more 
readily apparent. She stated that whilst automated systems existed for packing 
dosage administration aids, her pharmacies did not use one but instead used a 


 


16 See Statement of Natalie Willis dated 18 April 2018, Exhibit 24. 
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computer to record medication profiles and track virtual pill counter patients. 
She stated that computers were increasingly used to record information and 
communicate with patients. 


107  In response to the list of new work claimed by APESMA, she considered that 
the administration of vaccinations was the only new work that required her to 
undertake additional training above her degree. She stated that with the 
exception of HMRs and RMMRs, she had performed every other professional 
service relied on by APESMA, either formally or informally, and had not 
required further education. She stated that her pharmacists have performed these 
services since 1998 and they are seamlessly integrated into their workflows. In 
the case of HMRs and RMMRs, Ms Willis stated that whilst these services 
required a pharmacist to obtain additional accreditation, it only required the 
pharmacist to prove clinical skills and adherence to a standardised 
documentation process, and does not require any special skills over and above 
those possessed by any other pharmacist. 


108  She stated asthma and diabetes management programs were highly variable, 
ranging from involving a patient who had an asthma action plan for an 
understanding of their blood glucose meter operation. Alternatively, it may 
involve simply ensuring the patient properly took the medication. She stated 
counselling on these conditions had always been part of her practice since 
commencement. She stated there were very few pharmacies providing 
specialised services in these areas where they had undertaken advanced training 
to provide a new service. Her evidence was that if the government decided to 
find a more formalised service then most of the training process driven would 
be a refresher in nature as pharmacists already handled these necessary clinical 
skills. She stated that pharmacists had always undertaken clinical interventions, 
with the difference being that these are now recorded. 


109  She stated that sleep apnoea services had become possible due to the 
advances in technology. However, she stated pharmacists understood sleep 
apnoea, it being a part of the university course requirement. In this regard the 
pharmacists play the support role in the communication with the patient and 
fitting of the machines but the sleep apnoea physician gives the actual diagnosis. 
She gave evidence that all pharmacists have undertaken drug compounding in 
their degree. She also stated that weight management services in a pharmacy 
will usually involve information on the use of meal and replacement weigh-ins 
and that often non-pharmacists conduct these. Point of care blood pressure 
testing had been undertaken by pharmacists since before she graduated. As for 
smoking cessation services, in most pharmacies this was largely limited to 
providing advice on nicotine replacement products, and rarely did pharmacies 
provide any formalised service involving counselling and cognitive behavioural 
therapy. The provision of absence of work certificates, which started in 2009, 
did not involve new skills, and the only training required was how to fill out a 
form. 


110  Ms Willis noted that the requirement to diagnose and treat of minor ailments 
and if necessary referral of patients to their treating medical practitioner, was 
not a new duty. Furthermore, in terms of the down-scheduling of various 
medicines from Prescription Only Medicine to Pharmacist Only Medicine, she 
stated that pharmacists were required to learn about these medicines when they 
were prescription only and are already fully conversant in these medications and 
the conditions they are used to treat, regardless of their scheduling. The Quality 
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Care Pharmacy Program did not involve changed work, but was just a means of 
ensuring good practice. Clozapine clinics only required pharmacists to follow a 
process of recording pathology results into a database prior to supply, and only 
affected a small number of pharmacists. 


111  Ms Willis also gave evidence that there were aspects of pharmacists’ work 
that were no longer performed. Most pharmacies were not doing any significant 
compounding in 1998, and now compounding pharmacies were doing more and 
regular pharmacies were doing less. Manual processing of PBS claims, 
scheduled medicine recording, reporting, ordering and stocktaking had ceased, 
and while prescription volumes had increased, this had not been evenly 
distributed. The main change from her perspective was that, unlike 1998, it was 
now difficult to make a viable profit from dispensing. Any increase in pressure 
on pharmacists was mainly cause by owners and managers not employing 
adequate staff in order to minimise costs. In her experience, a typical pharmacist 
was dispensing less prescriptions and performing more patient services than 20 
years ago. Technology had vastly streamlined dispensing and reporting services, 
and this together with more support staff had created more time for the 
pharmacist to spend with the patient. The degree of interaction between 
pharmacists and patients varied depending upon the service model adopted at 
each pharmacy, but generally the industry was moving towards being a personal 
service industry. 


112  In Mr Willis’ opinion, there had been no significant net addition to the work 
or responsibility of pharmacists since 1998, but pharmacists’ role had evolved 
into one whereby the skills they learned at university were now more frequently 
used. 
Angelo Pricolo 


113  Mr Angelo Pricolo17 is a Pharmacist and a partner in the ownership of a 
pharmacy located in Melbourne. The pharmacy employs 22 staff, and pays 
above the minimum rates in the Pharmacy Award. Mr Pricolo graduated in 
pharmacy in 1986 and was registered as a pharmacist in 1987. 


114  He stated that although the work for pharmacists has evolved over the past 20 
years, their core tasks have remained the same: supplying prescription 
medicines to patients, and recommending additional measures and products if 
required. The drugs and the directions for their use changed over time, but this 
had always been the case and that was why continuing professional 
development remained essential. The need to talk to patients, understand their 
health issues and relevant medicines and their effects had always been part of 
the role of the pharmacist, although pharmacists had tended to make themselves 
more accessible to patients. 


115  Mr Pricolo stated that the impact of technology meant that pharmacists are 
now no longer required to remember significant amounts of information about 
various drugs and medications, and that although there are more drugs and 
medications available today, this information is easily accessible electronically. 
Pharmacists made up a lot more extemporaneous medicines in 1998 compared 
to now, and there are far fewer scripts that require compounding. His pharmacy 
began issuing medical certificates in about 2008, and this had become a popular 
service, but it was a relatively straightforward task drawing on the existing 
skills of the pharmacist to talk to a patient and understand their health issues. 


 


17 See Statement of Angelo Pricolo dated 18 April 2018, Exhibit 21. 
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116  Mr Pricolo disagreed that there is a significant amount of new work being 
undertaken by pharmacists. He stated that a variety of professional services now 
offered by pharmacies, were in many instances done informally, and they had 
been formalised because they now attracted federal government funding. For 
instance, he stated that pharmacists have always dispensed inoculation drugs 
and the fact that some pharmacists are now able to inject some inoculation 
drugs is a “small additional component” to the existing practice but consistent 
with health care services a pharmacist had always provided. Asthma and 
diabetes management programs were also not new, although the form of 
medical treatment had changed. Similarly, HMRs and RMMRs were performed 
informally previously, and formal training in these services was now required to 
be able to claim it through the PBS. None of Mr Pricolo’s pharmacists 
performed this task. Clinical interventions had always been performed, although 
they are now recorded formally to document how often they happen because the 
pharmacy can now be remunerated for them. DAAs were also not new, although 
these were now done differently through the use of blister packs. Sleep apnoea 
services were not provided in Mr Pricolo’s pharmacy. Weight management 
services required talking to patients, understanding their needs and providing 
them with advice and products to meet that need; it did not require any 
additional skill or accountability. There had always been a capacity and 
knowledge to perform blood pressure level tests and blood glucose tests, and the 
current devices made this task easier and quicker. Smoking cessation services 
were not new. Diagnosing and treating minor ailments such as colds and flu, 
minor aches and pains, hay fever, minor skin irritations and wounds, had always 
occurred and predominately only the products have developed and changed. 
Down-scheduling of drugs had not affected the skill, workload or responsibility 
of pharmacists, and it was still the role of the pharmacist to talk to the patient 
about the drug. The issue of emergency contraception was not common, but in 
any event still required the normal responsibility of ensuring that the medication 
was appropriate and safe. 


117  Mr Pricolo gave evidence that the introduction of quality standards had 
“formalised what we have all aspired to but not in itself added to workload or 
the responsibility/accountability of a pharmacist”. He stated that the pressure 
faced by pharmacists is not new and prioritising tasks and managing workflow 
has always been part of the job. He considered that there has not been a 
significant increase in the workload, accountability or responsibility of a 
pharmacist. He stated that whilst pharmacists may now spend more time talking 
to patients, technology has meant that less time may be spent in other areas 
(such as retrieving patient histories, providing insurance receipts and printing 
out consumer medicine information leaflets). 


Nicholas Loukas 
118  Nicholas Loukas18 graduated as a pharmacist in 1991 and began practising in 


1992. He has held ownership interests in pharmacies since 1993, and is 
currently the owner of five pharmacies in Northern Queensland. He pays all of 
his employed pharmacists above the minimum wage rates prescribed by the 
Pharmacy Award. He does this because the market rate is higher than the award 
and he has to pay more to attract suitable and experienced pharmacists to work 
in rural locations. 


 


18 See Statement of Nicholas Loukas dated 19 April 2018, Exhibit 22. 
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119  Mr Loukas stated that since 1998, he has experienced a “lessening” in the 
administrative workload of pharmacists, so that although more administrative 
work was required for the Sixth CPA, there was less administrative work overall 
due to improvements in PBS claiming processes and software advances. PBS 
claims had in 1998 been a major component of the work, requiring extensive 
paper work, data claiming and couriering of claims. There had also been a huge 
drop in extemporaneous dispensing activities, so that it was rare to make up 
things such as creams and solutions. The scanning of prescriptions since 1998 
had meant that the data entry work of a pharmacist had dropped significantly, 
and higher volumes of prescriptions were now able to be processed with the 
same resources due to IT improvements, and accuracy had improved, with scan 
checking of prescriptions taking some pressure off pharmacists. Mr Loukas said 
that it was his opinion that the accountability of pharmacists had decreased 
because of the improvements in IT systems such as script scanning and scan 
checking. He stated reduced administrative responsibilities had allowed 
pharmacists to have more direct contact with customers. In his statement, 
Mr Loukas considered that whilst the type of work he performed had shifted, 
this did not represent an overall increase in how much work was being 
performed. 


120  In relation to the APESMA claim that there had been a significant amount of 
new work taken by pharmacists, Mr Loukas disagreed and said: 


• no one in his pharmacies performed HMRs or RMMRs: 
• no one in his pharmacies performed inoculations; 
• pharmacists carried out asthma and diabetes management programs in 


1998, with there being a drop in the workload requirements but better 
education for patients and awareness of the use of preventative 
medicines; 


• pharmacists had always done clinical interventions, but the recording of 
this was new; 


• DAA work had been performed since 1998, although there had been a 
small increase in the number of DAAs provided; 


• none of his pharmacies provided sleep apnoea services; 
• none of his pharmacies provided compounding services; 
• very little weight management services work was performed in his 


pharmacies and the focus was on providing general medicines advice as 
pharmacists had always done; 


• blood pressure level tests had been conducted in his pharmacies since 
1998, and the work was the same and did not require any new skills; 


• none of his pharmacies did blood glucose level tests or provided 
smoking cessation services; 


• diagnosis and treatment of minor ailments such as colds and flu, minor 
aches and pains, hay fever, minor skin irritations and wounds and, if 
necessary, referral to a medical practitioner was done in exactly the 
same way as in 1998; 


• the introduction of quality standards through QCCP had not led to any 
further work load, but was just the formalisation of work practises 
already in place; 


• absence from work certificates were not provided in any of his 
pharmacies as no demand for them had been identified; and 
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• in respect of Clozapine clinics, only one of his pharmacies had 2 
patients, for which very little administrative work was required. 


121  Mr Loukas said that with the down scheduling of a large number of previous 
prescription-only medicines, pharmacists now had to diagnose and treat 
conditions such as bacterial conjunctivitis (chloramphenicol), nausea related to 
migraines (Metoclopramide), medicated weight loss treatments (orlistat) 
provision of pump inhibitors (PPI) for treatment of GORD, nasal decongestants 
(facilitated with the use of Project Stop), providing emergency 
contraception(morning after pill), oral antiviral treatments for cold sores 
(famciclovir), oral treatments for vaginal thrush (fluconzale) and the provision 
of Naloxone for the emergency treatment of acute opioid overdose. However he 
said that this had caused very little change in work load as the same amount of 
the mentioned conditions were presented at the pharmacy; the diagnosis process 
was the same as it was in 1998, but there were better options for treatment to 
recommend to patients. Mr Loukas did accept that emergency contraception was 
new work for pharmacists, and that whilst it did represent an increase in the 
accountability and responsibility of a pharmacist, there were no other instances 
of this. He also said that dangerous drug recording was a manual task required 
in 1998 which was now undertaken electronically. 


Statutory framework and the assessment of work value 
122  The task required to be undertaken in a 4 yearly review is set out in s 156(2) 


as follows: 
 


What has to be done in a 4 yearly review? 
(2) In a 4 yearly review of modern awards, the FWC: 


(a) must review all modern awards; and 
(b) may make: 


(i) one or more determinations varying modern awards; and 
(ii) one or more modern awards; and 


(iii) one or more determinations revoking modern awards; and 
(c) must not review, or make a determination to vary, a default fund 


term of a modern award. 


123 The conduct of the 4 yearly review is subject to s 138, which provides: 
 


138 Achieving the modern awards objective 
A modern award may include terms that it is permitted to include, and must 


include terms that it is required to include, only to the extent necessary to achieve 
the modern awards objective and (to the extent applicable) the minimum wages 
objective. 


124  The modern awards objective is set out in s 134 of the FW Act, and provides 
as follows: 


 
134 The modern awards objective 


What is the modern awards objective? 
(1) The FWC must ensure that modern awards, together with the National 


Employment Standards, provide a fair and relevant minimum safety net of 
terms and conditions, taking into account: 


(a) relative living standards and the needs of the low paid; and 
(b) the need to encourage collective bargaining; and 
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(c) the need to promote social inclusion through increased workforce 
participation; and 


(d) the need to promote flexible modern work practices and the 
efficient and productive performance of work; and 


(da) the need to provide additional remuneration for: 
(i) employees working overtime; or 


(ii) employees working unsocial, irregular or unpredictable 
hours; or 


(iii) employees working on weekends or public holidays; or 
(iv) employees working shifts; and 


(e) the principle of equal remuneration for work of equal or 
comparable value; and 


(f) the likely impact of any exercise of modern award powers on 
business, including on productivity, employment costs and the 
regulatory burden; and 


(g) the need to ensure a simple, easy to understand, stable and 
sustainable modern award system for Australia that avoids 
unnecessary overlap of modern awards; and 


(h) the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, performance 
and competitiveness of the national economy. 


This is the modern awards objective. 


When does the modern awards objective apply? 
(2) The modern awards objective applies to the performance or exercise of the 


FWC’s modern award powers, which are: 
(a) the FWC’s functions or powers under this Part; and 
(b) the FWC’s functions or powers under Part 2-6, so far as they relate 


to modern award minimum wages. 
Note: The FWC must also take into account the objects of this Act and any 
other applicable provisions. For example, if the FWC is setting, varying or 
revoking modern award minimum wages, the minimum wages objective 
also applies (see section 284). 


125 The minimum wages objective is set out in s 284(1), which provides: 
 


284 The minimum wages objective 


What is the minimum wages objective? 
(1) The FWC must establish and maintain a safety net of fair minimum wages, 


taking into account: 
(a) the performance and competitiveness of the national economy, 


including productivity, business competitiveness and viability, 
inflation and employment growth; and 


(b) promoting social inclusion through increased workforce participa- 
tion; and 


(c) relative living standards and the needs of the low paid; and 
(d) the principle of equal remuneration for work of equal or 


comparable value; and 
(e) providing a comprehensive range of fair minimum wages to junior 


employees, employees to whom training arrangements apply and 
employees with a disability. 


This is the minimum wages objective. 


302







 


284 IR 121] Re 4YRMA - PHARMACY AWARD (Fair Work Commission) 165 
 


126  The general principles applicable to the conduct of the 4-yearly review were 
recently summarised in Re Alpine Resorts Award 201019 as follows: 


• section 156(2) provides that the Commission must review all modern 
awards and may, among other things, make determinations varying 
modern awards; 


• “review” has its ordinary and natural meaning of “survey, inspect, 
re-examine or look back upon”;20 


• the discretion in s 156(2)(b)(i) to make determinations varying modern 
awards in a review, is expressed in general, unqualified, terms, but the 
breadth of the discretion is constrained by other provisions of the FW 
Act relevant to the conduct of the review; 


• in particular the modern awards objective in s 134 applies to the 
review; 


• the modern awards objective is very broadly expressed,21 and is a 
composite expression which requires that modern awards, together with 
the NES, provide “a fair and relevant minimum safety net of terms and 
conditions”, taking into account the matters in ss 134(1)(a)-(h);22 


• fairness in this context is to be assessed from the perspective of the 
employees and employers covered by the modern award in question;23 


• the obligation to take into account the s 134 considerations means that 
each of these matters, insofar as they are relevant, must be treated as a 
matter of significance in the decision-making process;24 


• no particular primacy is attached to any of the s 134 considerations and 
not all of the matters identified will necessarily be relevant in the 
context of a particular proposal to vary a modern award;25 


• it is not necessary to make a finding that the award fails to satisfy one 
or more of the s 134 considerations as a prerequisite to the variation of 
a modern award;26 


• the s 134 considerations do not set a particular standard against which a 
modern award can be evaluated; many of them may be characterised as 
broad social objectives;27 


 


19 Re Alpine Resorts Award 2010 [2018] FWCFB 4984 at [52]. 
20 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 253 


FCR 368; 272 IR 88 at [38]. 
21 Shop, Distributive and Allied Employees Association v National Retail Association (No 2) 


(2012) 205 FCR 227; 219 IR 382 at [35]. 
22 Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 at [128]; Shop, 


Distributive and Allied Employees Association v Australian Industry Group (2017) 253 FCR 
368; 272 IR 88 at [41]-[44]. 


23 Re Annual Wage Review 2017-18 (2018) 279 IR 215 at [21]-[24]. 
24 Edwards v Giudice (1999) 94 FCR 561 at [5]; Australian Competition and Consumer 


Commission v Leelee Pty Ltd [2000] ATPR 41-742 at [81]-[84]; National Retail Association v 
Fair Work Commission (2014) 225 FCR 154; 244 IR 461 at [56]. 


25 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 253 
FCR 368; 272 IR 88 at [33]. 


26 National Retail Association v Fair Work Commission (2014) 225 FCR 154; 244 IR 461 at 
[105]-[106]. 


27 See National Retail Association v Fair Work Commission (2014) 225 FCR 154; 244 IR 461 at 
[109]-[110]; albeit the Court was considering a different statutory context, this observation is 
applicable to the Commission’s task in the Review. 
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• in giving effect to the modern awards objective the Commission is 
performing an evaluative function taking into account the matters in 
s 134(1)(a)-(h) and assessing the qualities of the safety net by reference 
to the statutory criteria of fairness and relevance; 


• what is necessary is for the Commission to review a particular modern 
award and, by reference to the s 134 considerations and any other 
consideration consistent with the purpose of the objective, come to an 
evaluative judgment about the objective and what terms should be 
included only to the extent necessary to achieve the objective of a fair 
and relevant minimum safety net;28 


• the matters which may be taken into account are not confined to the 
s 134 considerations;29 


• section 138, in requiring that modern award may include terms that it is 
permitted to include, and must include terms that it is required to 
include, only to the extent necessary to achieve the modern awards 
objective and (to the extent applicable) the minimum wages objective, 
emphasises the fact it is the minimum safety net and minimum wages 
objective to which the modern awards are directed;30 


• what is necessary to achieve the modern awards objective in a 
particular case is a value judgment, taking into account the s 134 
considerations to the extent that they are relevant having regard to the 
context, including the circumstances pertaining to the particular modern 
award, the terms of any proposed variation and the submissions and 
evidence;31 


• where an interested party applies for a variation to a modern award as 
part of the 4 yearly review, the task is not to address a jurisdictional 
fact about the need for change, but to review the award and evaluate 
whether the posited terms with a variation meet the objective.32 


127  The capacity of the Commission to vary minimum wages in a modern award 
in the course of the conduct of the 4 yearly review is constrained by s 135 of the 
FW Act, which provides: 


 


135 Special provisions relating to modern award minimum wages 
(1) Modern award minimum wages cannot be varied under this Part except as 


follows: 
(a) modern award minimum wages can be varied if the FWC is 


satisfied that the variation is justified by work value reasons (see 
subsections 156(3) and 157(2)); 


 


28 National Retail Association v Fair Work Commission (2014) 225 FCR 154; 244 IR 461 at 
[28]-[29]; Shop, Distributive and Allied Employees Association v Australian Industry Group 
(2017) 253 FCR 368; 272 IR 88 at [49]. 


29 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 253 
FCR 368; 272 IR 88 at [48]. 


30 Construction, Forestry, Mining and Energy Union v Anglo American Metallurgical Coal Pty 
Ltd (2017) 252 FCR 337 at [23]; cited with approval in Shop, Distributive and Allied 
Employees Association v Australian Industry Group (2017) 253 FCR 368; 272 IR 88 at [45]. 


31 See generally: Shop, Distributive and Allied Employees Association v National Retail 
Association (No 2) (2012) 205 FCR 227; 219 IR 382. 


32 Shop, Distributive and Allied Employees Association v National Retail Association (No 2) 
(2012) 205 FCR 227; 219 IR 382 at [46]. 
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(b) modern award minimum wages can be varied under section 160 
(which deals with variation to remove ambiguities or correct 
errors) or section 161 (which deals with variation on referral by the 
Australian Human Rights Commission). 


Note 1: The main power to vary modern award minimum wages 
is in annual wage reviews under Part 2-6. Modern award minimum 
wages can also be set or revoked in annual wage reviews. 


Note 2: For the meanings of modern award minimum wages, 
and setting and varying such wages, see section 284. 


(2) In exercising its powers under this Part to set, vary or revoke modern 
award minimum wages, the FWC must take into account the rate of the 
national minimum wage as currently set in a national minimum wage 
order. 


(Emphasis added) 
128  Section 156(3), referred to in the italicised part of s 135(1)(a) above, 


provides: 
(3) In a 4 yearly review of modern awards, the FWC may make a 


determination varying modern award minimum wages only if the FWC is 
satisfied that the variation of modern award minimum wages is justified by 
work value reasons. 


129  The expression “work value reasons” is defined under s 156(4) of the FW 
Act: 


(4) Work value reasons are reasons justifying the amount that employees 
should be paid for doing a particular kind of work, being reasons related to 
any of the following: 


(a) the nature of the work; 
(b) the level of skill or responsibility involved in doing the work; 
(c) the conditions under which the work is done. 


130  Section 157(2), also referred to in the underlined portion of s 135(1)(a) 
above, provides for the variation of awards outside the system of 4 yearly 
reviews for work value reasons in specified circumstances. 


131  The fixation of award wages based on an assessment of the value of the work 
performed has been a feature of the industrial arbitration system in Australia 
from its earliest days. Work value assessment has its origin in the need to fix the 
wage margins for skilled workers to be paid in addition to the basic wage for 
unskilled workers. As was explained by HB Higgins J, in his capacity as 
President of the Court of Conciliation and Arbitration, in his decision in 1921 to 
make the first federal award for the metals and engineering industry: 


This Court assumes that a skilled man should, as has been the uniform practice, 
get more for his skill or other necessary qualifications than a mere labourer — 
more or better commodities, and to that end more money wages. This Court takes 
the basic wage for the labourer and then adds to it the extra wage without which, 
under present conditions, lads will not take the trouble of mastering the difficulties 
of a skilled trade. If there is one thing that has been made clear in all the 
Australian tribunals it is that the basic wage is the wage at the base — the wage 
for the unskilled worker; and that the secondary wage for skill and other necessary 


305







 
 


168 FAIR WORK COMMISSION [(2018) 
 


qualifications has to be added to the basis wage. The basic wage must not take into 
account the conditions appropriate to the skilled workers at all.33 


(Emphasis added) 
132  The considerations taken into account in assessing work value underwent 


refinement in succeeding decades (including after the introduction of the “total 
wage” in 1966). For example, in the work value inquiry conducted in relation to 
the Metal Trades Award in 1967, the Australian Conciliation and Arbitration 
Commission (Gallagher J) referred to the subject matter of the assessment as 
being the “work, its nature and responsibilities”, and took into account: 


… all relevant facts and circumstances, including qualifications, training and skill, 
technological changes, changed conditions, changes in metals, alterations of 
methods of work, increased temp of work, responsibilities individually and as a 
member of a team, availability for skilled work and the length of time which has 
elapsed since previous fixations … .34 


133  In the 1968 Vehicle Industry Award decision of Senior Commissioner Taylor, 
regard was had to the following matters in adjusting award rates of pay on the 
basis of work value: 


1. The qualifications necessary for the job; 
2. The training period required; 
3. Attributes required for the performance of the work; 
4. Responsibility for the work, material and equipment and for the safety of 


the plant and other employees; 
5. Conditions under which the work is performed such as heat, cold, dirt, 


wetness, noise, necessity to wear protective equipment etc; 
6. Quality of work attributable to, and required of, the employee; 
7. Versatility and adaptability (e.g. to perform a multiplicity of functions); 
8. Skill exercised; 
9. Acquired knowledge of processes and of plant; 


10. Supervision over others or necessity to work without supervision; and 
11. Importance of work to the overall operations of plant.35 


134  These considerations were considered in the context of manufacturing work, 
and the Senior Commissioner made it clear that he did not suggest that “these 
are the only factors proper for consideration in the fixation of wage rates”.36 


135  Both these last two decisions referred to emphasised two important 
requirements if the assessment of work value: the identification of the date from 
which the assessment of change is to commence (sometimes referred to in later 
decisions as the “datum point”), and the need to avoid “double counting” of 
matters potentially relevant to changes in work value in relation to which wage 
increases had already been paid. In respect of the former, the Metal Trades 
Award decision of Gallagher J identified the datum point by reference to the last 
occasion on which there had been a proper work value assessment: 


Proceeding to consideration of wage fixations and first dealing with tradesmen, 
although Beeby J by 1937 had determined margins which he regarded as proper 


 


33 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1921) 15 CAR 297 at 
303-304. 


34 Re Metal Trades Award re Work Value Inquiry (1967) 121 CAR 587 at 677. 
35 Re Vehicle Industry Award 1953 (1968) 124 CAR 295 at 308. 
36 Re Vehicle Industry Award 1953 (1968) 124 CAR 295 at 308. 
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for their classifications, the fact remains that rates for tradesmen in the metal 
trades industry have not over a period of 30 years been fixed by reference to their 
training, work, duties and responsibilities. The decision given by Mr Conciliation 
Commissioner Galvin (as he then was) in 1952 although reached after a hearing in 
which there had been lengthy evidence resulted in award rates being left as they 
then stood, with relativities except for minor adjustments remaining undisturbed. 
There were, of course, prior to the Galvin award and subsequently to it, increases 
on economic grounds but these were of a general character applying to all 
employees in all industries. In my opinion, the economic increases taken in the 
aggregate have failed to provide for tradesmen the award wages to which on the 
whole of the course of the evidence in this case they are justly entitled.37 


136 In relation to the latter requirement, Senior Commissioner Taylor in the 
Vehicle Industry Award decision said: 


National productivity is considered in National Wage Cases and any increase is 
allowed for in the wage rates determined in such cases. As such rates apply to 
employees in all industries, employees in the industry now under review have 
already received any increases considered appropriate on account of national 
productivity. As the productivity of this industry is taken into account in 
determining the national average, it would be a double counting to again increase 
wages in this industry on account of its productivity.38 


137  In 1972, the concept of work value was considered in the National Wage 
Case & Equal Pay Cases 197239 in the context of implementing equal pay for 
women. The Commission determined to move beyond the narrow principle of 
equal pay for men and women doing the same work covered by a single award 
(which had been affirmed in the 1969 Equal Pay Case)40 to a broader concept of 
“equal pay for work of equal value”. It established a new principle to give effect 
to this concept which required that “female rates be determined by work value 
comparisons without regard to the sex of the employees concerned”. The new 
principle relevantly provided that: “Implementation of the new principle by 
arbitration will call for the exercise of the broad judgement which has 
characterised work value enquiries. Different criteria will continue to apply 
from case to case and may vary from one class of work to another”.41 


138  The capacity to adjust award wage rates on work value grounds was 
regulated and constrained by the adoption of principles of wage fixation by the 
Australian Conciliation and Arbitration Commission in the National Wage Case 
September 1975.42 This was done in association with the introduction of wage 
indexation, and was intended to restrict the extent to which award wages might 
be increased outside of National Wage Cases following the “wage explosion” of 
1974. Principle 7 of the principles then adopted provided that, in addition to 
wage increases arising from the wage indexation system, the “only other 
grounds which should justify wage increases” were changes in work value, a 
catch-up of community movements and anomalies. The work value exception 
(in Principle 7(a)) was expressed in the following terms: 


 


37 Re Metal Trades Award re Work Value Inquiry (1967) 121 CAR 587 at 679. 
38 Re Vehicle Industry Award 1953 (1968) 124 CAR 295 at 308. 
39 National Wage Case & Equal Pay Cases 1972 (1972) 147 CAR 172. 
40 Australasian Meat Industry Employees Union v Meat and Allied Trades Federation of 


Australia (1969) 127 CAR 1142. 
41 National Wage Case & Equal Pay Cases 1972 (1972) 147 CAR 172 at 179-180. 
42 National Wage Case September 1975 (1975) 171 CAR 79. 
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Changes in work value being changes in the nature of the work, skill and 
responsibility required, or the conditions under which the work is performed. This 
would normally apply to some classifications in an award although in rare cases it 
might apply to all classifications. 


 


139  The intended operation of this principle was discussed in some detail in the 
National Wage Case September 1975 decision. The Commission made it clear 
that the identification in the principle of the type of changes necessary was 
intended to be exhaustive and not merely illustrative.43 It also made it clear that 
the principle was not intended to codify all previous forms of work value 
assessment — in particular, the notion of comparative wage justice. In this 
respect the Commission said: 


Our view in April to which we still adhere was that to extend Principle 7(a) to 
cover all previously recognized forms of work value assessment would be simply 
to superimpose indexation on wage fixing methods which in 1974 had created 
instability both industrially and economically. It is disturbing that this is not 
apparent to many unions and even to some arbitrators. With a multiplicity of 
systems, organizations and arbitrators, the pressure of historical relationships and 
the use of the comparative wage justice concept it is extremely difficult for a wage 
adjustment to be confined to a particular case. We do not intend that the doctrine 
of comparative wage justice — that universal test which means all things to all 
men — should be available to justify every wage increase whenever sought.44 


 
140  The Commission also discussed new constraints on the datum point to be 


used for any work value assessment as follows: 
Another related matter which has caused problems is the time from which work 
value changes should be measured. Despite strong argument that one should go 
back to the last “genuine” work value assessment we consider this is an exercise 
which in itself could cause endless debate. We therefore adopt as a prima facie 
position the pragmatic approach of a Full Bench in the Municipal Offıcers 
Adelaide City Council case (31 July 1975) when the Bench said “the words are 
intended to relate to the last movement in the award rates concerned apart from 
national wage and indexation”. That prima facie position can only be rebutted if a 
party demonstrates that special circumstances exist warranting a departure from it. 
Should an application be made for an earlier starting point we envisage that the 
issue would normally be heard and determined as a preliminary matter. Further 
where the application is successful and the starting point claimed is earlier than 
1 January 1970 only changes that have occurred since 1 January 1970 shall be 
taken into account and this is so even if there has never been a previous work 
value fixation. We do not agree that before a job has been given a work value 
there must have been some formal process or announcement. The mere existence 
of a rate in an award is evidence of the fact that the job has been valued even if 
only by acquiescence. We take this view because we believe that although we 
should allow some latitude as to starting point, if we left the matter completely 
open, people might seek to indulge in protracted unhelpful historical exercises.45 


 
141  The Commission also emphasised two other propositions: first, that changes 


in work by themselves did not necessarily lead to changes in work value and 
what was required was a “significant net addition to work requirements” and, 


 


43 National Wage Case September 1975 (1975) 171 CAR 79 at 83. 
44 National Wage Case September 1975 (1975) 171 CAR 79 at 83. 
45 National Wage Case September 1975 (1975) 171 CAR 79 at 83-84. 
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second, that the expression in the principle “the conditions under which the 
work was performed” was not intended to the non-wage conditions of the award 
but rather to the environment in which the work was performed. 


142  In the National Wage Case May 197646 the Commission codified the above 
propositions into Principle 7(a), so that it read as follows: 


(7) In addition to the above increases, the only other grounds which would 
justify pay increases are: 


(a) Changes in work valueChanges in work value being changes in the 
nature of the work, skill and responsibility required, or the 
conditions under which the work is performed. This would 
normally apply to some classifications in an award although in rare 
cases it might apply to all classifications. 


(i) Prima facie the time from which work value changes 
should be measured is the last movement in the award rates 
concerned apart from National Wage and Indexation. That 
prima facie position can only be rebutted if a party 
demonstrates special circumstances and even then changes 
can go back only to 1 January 1970. 


(ii) Changes in work by themselves may not lead to changes in 
the value of work. The change should constitute a 
significant net addition to work requirements to warrant a 
wage increase. 


(iii) Where it has been demonstrated that a change has taken 
place in accordance with the principles, an assessment will 
have to be made as to how that change should be measured 
in money terms. 


(iv) The expression “the conditions under which the work is 
performed” relates to the environment in which the work is 
done. 


(v) In respect of new work for which there is no current rate, 
an appropriate rate may be struck in accordance with 
proper work evaluation. 


(vi) Re-classification of existing jobs is to be determined in 
accordance with this principle. 


143  It is important to observe that the wage-fixing principles were imposed on an 
award system in which wages rates had been developed on an award-by-award 
basis through ad hoc combinations of arbitrated work value decisions, consent 
settlements to industrial disputes and National Wage Cases. That what was 
being done involved an attempt to graft standardised wage fixing on to an 
existing system characterised by its irregularity was recognised at the time; for 
example in 1976 a Full Bench commented that: “The relevant background 
against which the indexation principle was introduced contained an irregular 
pattern which no system of wage fixation could entirely reconcile”.47 


144  The principles established in 1975 remained in place until 1981, when the 
wages indexation system was scrapped by the Commission in the face of a 
further wage explosion caused by claims made outside of the system. During 
the 1975-1981 period the system, notwithstanding the apparent restrictiveness 
of Principle 7(a), accommodated a “work value round” commencing in 1978 


 


46 National Wage Case May 1976 (1976) 177 CAR 335. 
47 Re Storemen and Packers (Western Australian Potato Marketing Board) Award 1974 (1976) 


176 CAR 16 at 17. 
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which resulted in a remarkably uniform flat $8 increase being granted across 
most awards. The exception was the 1979 decision of Staples J in relation to the 
Storeman and Packers (Wool Selling Brokers and Repackers) Award 1973.48 
Having apparently been satisfied that the work of the relevant employees had 
changed in value, Staples J then considered the quantification of the wage 
increase to be awarded as follows: 


It is one thing to conclude that new minimum rates should now be prescribed. It is 
another to quantify the change. What shall be the measure? It may not be 
discovered in the profitability of the enterprise, not in the increased productivity of 
the relevant workforce. It may not be an adjustment to the burden of taxation of 
the wage-earner nor reflect any movement in the cost of living. It may not 
reinstate any losses due to partial indexation in the real worth of the original rate 
nor may it derive from a comparison with rates paid in other industries. It must 
not be extravagant or contrived, nor may it be mindless or consequential upon 
changes elsewhere. The impact in economic terms must be negligible. It should 
help to reduce inflation. At the same time, it must stabilize industrial relations. For 
the quantification, then what shall I do? I am already reeling under the advice of 
the many prophets. There is no Polonius at hand to give me memorable precepts 
as he did Laertes when he fled the confusion. I shall simply select a figure as Tom 
Collins selected a day from his diary and we shall see what turns up. Such is 
life.49 


 
145  The amounts awarded by Staples J ranged from $12.50 to $15.90 depending 


upon the classification. However the decision was overturned on appeal.50 In 
substitution for the wage increases ordered by Staples J, the Full Bench ordered 
that wages be increased by $8 per week.51 


146  Wage fixing principles were re-established in the National Wage Case 198352 
under which the Accord era of wages fixation commenced. In its decision the 
Commission emphasised that the work value principle to be established as part 
of the new wage fixing principles was to be “limited and genuine”,53 in the 
context of the general objective of limiting any award wage increases outside of 
National Wage Case increases as part of an accepted policy of wage and price 
restraint.54 This emphasis on wage restraint caused the Commission to reject a 
submission that awards covering female-dominated areas of work should be the 
subject of full work value assessments: 


The National Council of Women, the Union of Australian Women and the 
Women’s Electoral Lobby contended that in female occupational areas the 
implementation of the Commission’s equal pay decisions had not been 
accompanied by proper work value exercises. The WEL asked that there be 


 


48 Federated Storemen and Packers Union of Australia v Albany Wool Stores Pty Ltd (1979) 231 
CAR 388. 


49 Federated Storemen and Packers Union of Australia v Albany Wool Stores Pty Ltd (1979) 231 
CAR 388 at 392. 


50 Federated Storemen and Packers Union of Australia v Albany Wool Stores Pty Ltd (1980) 233 
CAR 365. 


51 Federated Storemen and Packers Union of Australia v Albany Wool Stores Pty Ltd (1980) 233 
CAR 365 at 372. The whole incident is described in the context of Staple J’s career on the 
bench in an article by Michael Kirby, “The Removal of Justice Staples and the Silent Forces 
of Industrial Relations” (1989) 31 Journal of Industrial Relations 334. 


52 National Wage Case 1983 (1983) 4 IR 429. 
53 National Wage Case 1983 (1983) 4 IR 429 at 451. 
54 National Wage Case 1983 (1983) 4 IR 429 at 441. 
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provision for a re-evaluation of this work in any centralized system the 
Commission should introduce, such work value exercises to be carried out as the 
individual awards came up for variation or through an anomalies or inequities 
procedure. We consider that such large scale work value inquiries would clearly 
provide an opportunity for the development of additional tiers of wage increases, 
which would be inconsistent with the centralized system which we propose for the 
next two years and would also be inappropriate in the current state of 
unemployment especially among women. Moreover, many of the problems which 
the WEL has raised are a matter for management, unions and governments rather 
than for award provision. 


147  The Commission also rejected an ACTU submission that the datum point for 
work value assessments should be (consistent with the positions stated in the 
1967 Metal Trades Award decision of Gallagher J) the last wage increase for the 
award in question outside of national wage increases: 


The ACTU proposed a principle which is substantially similar to the above 
except that the prima facie datum point from which work value should be 
measured is not fixed in terms of the last movement in the award apart from 
national wage. Instead, the proposed prima facie position would require a party 
seeking the work value change “to demonstrate that the work or the alleged 
change in question has not been valued previously”. 


We foresee considerable difficulty with such a provision particularly in relation 
to rates which were determined by consent and without any formal work 
evaluation. In view of the extensive round of work value cases which commenced 
in 1978, we propose to restrict the datum point to the last work value adjustment 
affecting an award but in no case earlier than 1 January 1978. Care should be 
exercised to ensure that changes which were taken into account in any previous 
work value adjustments are not included in any future work evaluation under this 
Principle. 


148  The effect of these conclusions was that there was to be no capacity to obtain 
wage increases based on any failure to properly assess work value which 
occurred prior to 1 January 1978, including where this is because of gender 
undervaluation. The work value principle which emerged from the National 
Wage Case 1983 was as follows: 


 
4. Work Value Changes 


(a) Changes in work value may arise from changes in the nature of the work, 
skill and responsibility required or the conditions under which work is 
performed. Changes in work by themselves may not lead to a change in 
wage rates. The strict test for an alteration in wage rates is that the change 
in the nature of work should constitute such a significant net addition to 
work requirements as to warrant the creation of a new classification. 


These are the only circumstances in which rates may be altered on the 
ground of work value and the altered rates may be applied only to 
employees whose work has changed in accordance with this Principle. 


However rather than to create a new classification it may be more 
convenient in the circumstances of a particular case to fix a new rate for an 
existing classification or to provide for an allowance which is payable in 
addition to the existing rate for the classification. In such cases the same 
strict test must be applied. 


(b) Where new work justifying a higher rate is performed only from time to 
time by persons covered by a particular classification or where it is 
performed only by some of the persons covered by the classification, such 


311







 
 


174 FAIR WORK COMMISSION [(2018) 
 


new work should be compensated by a special allowance which is payable 
only when the new work is performed by a particular employee and not by 
increasing the rate for the classification as a whole. 


(c) The time from which work value changes should be measured is the last 
work value adjustment in the award under consideration but in no case 
earlier than 1 January 1978. Care should be exercised to ensure that 
changes which were taken into account in any previous work value 
adjustments are not included in any work evaluation under this Principle. 


(d) Where a significant net alteration to work value has been established in 
accordance with this Principle, an assessment will have to be made as to 
how that alteration should be measured in money terms. Such assessment 
should normally be based on the previous work requirements, the wage 
previously fixed for the work and the nature and extent of the change in 
work. However, where appropriate, comparisons may also be made with 
other wages and work requirements within the award or to wage increases 
for changed work requirements in the same classification in other awards 
provided the same changes have occurred. 


(e) The expression “the conditions under which the work is performed” relates 
to the environment in which the work is done. 


(f) The Commission should guard against contrived classifications and 
overclassification of jobs. 


(g) Where through technological or other change the impact of work value 
change on the work force is widespread or general, the matter should be 
dealt with in national productivity cases under Principle 2.55 


 


149  Notwithstanding the rejection of the submission of the women’s groups in the 
National Wage Case 1983 that there be full work value-reassessments of awards 
applying to female-dominated areas of work, the Commission subsequently 
affirmed in Re Private Hospitals’ & Doctors’ Nurses (ACT) Award 197256 that 
cases based on the 1972 equal pay principle could be advanced through the 
anomalies conference procedure provided for in the wage-fixing principles. 
However in doing so the Commission rejected any wider proposition that wages 
could be fixed on the basis of “comparable worth” between different types of 
work that were not related or similar.57 


150  There were further significant changes to the approach taken to award wage 
claims based on work value in the period 1989 to 1991. In the National Wage 
Case August 198858 the Commission established a new “structural efficiency” 
principle which contemplated the examination of awards with a view, among 
other things, to “create appropriate relativities between different categories of 
workers within the award …” and “including properly fixed minimum rates for 
classifications in awards, related appropriately to one another, with any amounts 
in excess of these properly fixed minimum rates being expressed as 
supplementary payments”. This new approach was the subject of greater 
elaboration by the Australian Industrial Relations Commission in the National 
Wage Case February 1989 Review,59 in which the Commission among things 
discussed how it was apply to the relationship between awards. Its consideration 


 


55 National Wage Case 1983 (1983) 4 IR 429 at 472-473. 
56 Re Private Hospitals’ & Doctors’ Nurses (ACT) Award 1972 (1986) 13 IR 108. 
57 Re Private Hospitals’ & Doctors’ Nurses (ACT) Award 1972 (1986) 13 IR 108 at 113. 
58 National Wage Case August 1988 (1988) 25 IR 170. 
59 National Wage Case February 1989 Review (1989) 27 IR 196. 
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in this respect primarily arose in response to a proposal advanced by the ACTU 
for a new overarching framework of award wage fixation, which was described 
in the following terms: 


It submitted that the Commission should approve in principle a national 
framework or “blueprint” which would involve restructuring all awards of the 
Commission to provide “consistent, coherent award structures”, based on training 
and skills acquired, and which would bear clear and appropriate work value 
relationships one to another. It illustrated its proposal by reference to possible 
restructuring results — at least as far as classification structures and training are 
concerned — in awards covering the building industry, metal workers, transport 
workers, storemen and clerks: these are key awards in the sense that their 
classifications arguably permeate all areas of industry.60 


151  The Commission by observing that the then current award wage system 
contained “irregularities in rates of pay which must be dealt with”, and that this 
had pre-dated the introduction of wage indexation in 1975 as had been 
recognised at the time.61 The Commission went on to say: 


The result is there exist in federal awards widespread examples of the 
prescription of different rates of pay for employees performing the same work but 
this is only part of the problem. For too long there have existed inequitable 
relationships among various classifications of employees. That this situation exists 
can be traced to features of the industrial relations system such as different 
attitudes adopted in relation to the adjustment of minimum rates and paid rates 
awards; different attitudes taken to the inclusion of overaward elements in awards, 
be they minimum rates or paid rates awards; the inclusion of supplementary 
payments in some awards and not others; and the different attitudes taken to 
consent arrangements and arbitrated awards. 


… 
The situation we have described has been tolerated for too long and it is 


appropriate that it be corrected at this time. The fundamental purpose of the 
structural efficiency principle is to modernise awards in the interests of both 
employees and employers and in the interests of the Australian community: such 
modernisation without steps being taken to ensure stability as between those 
awards and their relevance to industry would, on past experience, seriously reduce 
the effectiveness of that modernisation. 


Consequently, we endorse in principle the approach proposed by the ACTU 
though not necessarily the particular award relationships submitted in this case. 
That is a matter which we expect to be the subject of further debate in the 
forthcoming proceedings. 


This means that minimum rates awards will be reviewed to ensure that 
classification rates and supplementary payments in an award bear a proper 
relationship to classification rates and supplementary payments in other minimum 
rates awards.62 


152  It is apparent that the concept being dealt with in the August 1988 decision 
involved the alignment of benchmark classifications in key minimum rates 
awards based on work value considerations. This concept of cross-award 
alignments in pay rates was the subject of further development in the National 
Wage Case August 1989.63 One of the two main issues which was said to 


 


60 National Wage Case February 1989 Review (1989) 27 IR 196 at 199-200. 
61 National Wage Case February 1989 Review (1989) 27 IR 196 at 200. 
62 National Wage Case February 1989 Review (1989) 27 IR 196 at 200-201. 
63 National Wage Case August 1989 (1989) 30 IR 81. 
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require determination in that decision was “how the approach endorsed in 
principle by the Commission for ensuring stable relationships between awards 
and their relevance to industry is best translated into practice”.64 In relation to 
this issue, the Commission gave consideration to a proposal advanced by the 
ACTU to establish a fixed set of relativities in terms of total pay rates 
(minimum classification rates plus supplementary payments) across five major 
awards. The Commission’s conclusions on this issue were as follows: 


Without firm guidance on appropriate relativities, individual structural 
efficiency exercises could create situations which would not only continue but 
possibly worsen the very position that is required to be rectified. For this reason 
we reject the proposition that the question of relativities should be left completely 
until the details of structural efficiency exercises are completed. 


Subject to what we say later in this decision, we have decided that the minimum 
classification rate to be established over time for a metal industry tradesperson and 
a building industry tradesperson should be $356.30 per week with a $50.70 per 
week supplementary payment. The minimum classification rate of $356.30 per 
week would reflect the final effect of the structural efficiency adjustment 
determined by this decision. 


Minimum classification rates and supplementary payments for other classifica- 
tions throughout awards should be set in individual cases in relation to these rates 
on the basis of relative skill, responsibility and the conditions under which the 
particular work is normally performed. The Commission will only approve 
relativities in a particular award when satisfied that they are consistent with the 
rates and relativities fixed for comparable classifications in other awards. Before 
that requirement can be satisfied clear definitions will have to be established. 


We are not prepared to approve specific wage relativities proposed by the 
ACTU on behalf of the trade union movement. Nevertheless, we consider it 
appropriate for relativities to be established for both minimum classification rates 
and supplementary payments for the following key classifications within the 
ranges set out below: 


% of the tradesperson rate 
Metal industry worker, grade 4 90-93 
Metal industry worker, grade 3 84-88 
Metal industry worker, grade 2 78-82 
Metal industry worker, grade 1 72-76 
Storeman/packer 88-92 
Driver, 3-6 tonnes 88-92.65 


153  The Commission noted that there was inadequate material before it to 
establish relativities for clerical classifications,66 and went on to consider the 
implementation arrangements for the wage increases (referred to as minimum 
rate adjustments) necessary to give effect its conclusions.67 It stated the 
objectives of the reforms it wished to implement as follows: 


These exercises provide an opportunity for the parties to display the maturity 
required to overcome the wage instabilities with which the community is only too 
familiar. It also provides the opportunity to take an essential step towards 


 


64 National Wage Case August 1989 (1989) 30 IR 81 at 81, 84. 
65 National Wage Case August 1989 (1989) 30 IR 81 at 94. 
66 National Wage Case August 1989 (1989) 30 IR 81 at 94. 
67 National Wage Case August 1989 (1989) 30 IR 81 at 95-96. 
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institutional reform which is a prerequisite to a more flexible system of wage 
fixation. As part of that future we envisage that minimum classification rates will 
not alter their relative position one to another unless warranted on work value 
grounds.68 


154  Later in the decision the Commission discussed whether, in the light of the 
establishment of the structural efficiency principle, any of the other wage fixing 
principles should be modified. Critically, the Commission decided that 
“structural efficiency exercises should incorporate all past work value 
considerations”.69 The new Structural Efficiency principle referred to structural 
efficiency exercises as involving, among other things, creating appropriate 
relativities between different categories of workers with the award and at 
enterprise level” and “including properly fixed minimum rates for classifications 
in awards, related appropriately to one another …”, and expressly required that 
structural efficiency exercises should incorporate all past work value 
considerations. A separate new principle was established for the implementation 
of minimum rate adjustments. However the datum point requirement in para (c) 
of the Work Value Changes principle was not at this stage modified. 


155  That modification came in the National Wage Case April 1991,70 in which the 
Commission reaffirmed that “minimum classification rates, once reviewed and 
fixed in an appropriate relationship, will not be moved from that relative 
position unless changes are warranted on work value grounds”.71 Consequential 
upon that position, the Commission determined that any future assessment of 
change in the nature of work of a particular classification in a future award 
would be measured from the date of the second structural efficiency adjustment 
allowable in accordance with the National Wage Case August 1989.72 Hence the 
Work Value Changes Principle was modified so as to alter para (c) and add a 
new para (d) (with the following paragraphs correspondingly re-designated) as 
follows: 


(c) The time from which work value changes in an award should be measured 
is, unless extraordinary circumstances can be demonstrated in special case 
proceedings, the date of operation of the second structural efficiency 
allowable under the 7 August 1989 National Wage case decision. 


(d) Care should be exercised to ensure that changes which were or should 
have been taken into account in any previous work value adjustments or in 
a structural efficiency exercise are not included in any work evaluation 
under this principle. 


156  Subject only to the narrow exception provided by the capacity to mount a 
“special case”, the effect of this modification was that, once an award had been 
subject to the structural efficiency process in which, among other things, 
classifications in minimum rates awards were to be fixed in appropriate 
relativities with other classifications within the award and in other awards, no 
adjustment on work value grounds was permissible other than on the basis of 
changes to work which occurred after the structural efficiency exercise had been 
completed. Importantly, the new para (d) in the Work Value Changes Principle 


 


68 National Wage Case August 1989 (1989) 30 IR 81 at 96. 
69 National Wage Case August 1989 (1989) 30 IR 81 at 99. 
70 National Wage Case April 1991 (1991) 36 IR 120. 
71 National Wage Case April 1991 (1991) 36 IR 120 at 160-161. 
72 National Wage Case April 1991 (1991) 36 IR 120 at 172. 
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prevented any “double-counting” not only of work changes which were taken 
into account in the structural efficiency exercise, but those which should have 
been taken into account, whether they actually were or not. This meant, for 
example, that the full work value assessment of awards covering female- 
dominated areas of work which was sought by various women’s groups in the 
National Wage Case 1983 was permanently foreclosed (subject again only to 
the limited capacity to advance a special case). 


157  The principles applicable to the proper fixation of minimum rates in awards 
was the subject of further consideration in the Paid Rates Review decision of a 
Full Bench of the AIRC issued on 20 October 1998.73 This review was 
necessitated by application for the Commission to exercise its discretionary 
power under item 51(4) of Pt 2 of Sch 5 of the Workplace Relations and Other 
Legislation Amendment Act 1996 (Cth) to convert paid rates awards into 
minimum rates awards by the establishment of properly-fixed minimum rates of 
pay. The Full Bench determined that, unless there were exceptional 
circumstances, all paid rates awards should be converted to minimum rates 
awards: 


We have decided that in principle all awards which provide for rates of pay which 
are not operating, or not intended to operate, as minimum rates and which do not 
bear a proper work value relationship to award rates which are properly fixed 
minima, should be subject to a conversion process so that they do contain properly 
fixed minimum rates of pay. 


158  The Full Bench characterised the minimum rates adjustment process which 
had arisen from the National Wage Case August 1989 in the following terms: 


The MRA principle was designed to establish a consistent pattern of minimum 
rates in awards covering similar work thereby removing inequities and providing a 
stable foundation for enterprise bargaining. That objective is as important now, 
perhaps even more important, than it was in 1989. 


159  The requirements for the fixation of minimum rates which flowed from the 
Paid Rates Review decision were summarised by an AIRC Full Bench in Child 
Care Industry (Australian Capital Territory) Award 199874 (the ACT Child Care 
Decision) in the following terms: 


[155] In the context of the matter before us, the principles established in the 
Paid Rates Review decision mandate a three step process for the 
determination of properly fixed minimum rates: 


1. The key classification in the relevant award is to be fixed by 
reference to appropriate key classifications in awards which have 
been adjusted in accordance with the MRA process with particular 
reference to the current rates for the relevant classifications in the 
Metal Industry Award. In this regard the relationship between the 
key classification and the Engineering Tradesperson Level 1 (the 
C10 level) is the starting point. 


2. Once the key classification rate has been properly fixed, the other 
rates in the award are set by applying the internal award relativities 
which have been established, agreed or maintained. 


3. If the existing rates are too low they should be increased so that 
they are properly fixed minima. 


 


73 Re Paid Rates Review (1998) 123 IR 240. 
74 Re Australian Liquor, Hospitality and Miscellaneous Workers Union (unreported, AIRC (FB), 


PR954938, 13 January 2005). 
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160  In the same decision the Full Bench gave consideration to a claim, advanced 
under the Work Value Changes principle, for increases to the wages of child 
care workers. The Full Bench referred to the matter taken into account in 
assessing changes in work value by Senior Commissioner Taylor in the 1968 
Vehicle Industry Award decision (which we have quoted above), and then set out 
a number of propositions derived from cases decided under the Work Value 
Changes principle (footnotes omitted): 


[189] The principle makes it clear that changes in work, by themselves, may not 
lead to an increase in wages. In State Electricity Commission of Victoria v 
The Federated Ironworkers’ Association of Australia (Print G7498), a Full 
Bench of the Commission expressed this limitation in the following terms: 


In all categories of work except perhaps the most simple, changes 
become evident with time. It is in the nature of things that new 
methods of doing the same thing evolve with time, and that skills 
which qualify a person for a particular category of work may 
become fully tested, or in some cases the work may thereby be 
made easier. However it is essential that such changes are not 
mistaken for genuine work value change. 


[190] Previous decisions of the Commission suggest that a range of factors may, 
depending on the circumstances, be relevant to the assessment of whether 
or not the changes in question constitute the required “significant net 
addition to work requirements”. The following considerations are relevant 
in this regard: 


• Rapidly changing technology, dramatic or unanticipated changes 
which result in a need for new skills and/or increased 
responsibility may justify a wage increase on work value grounds. 
But progressive or evolutionary change is insufficient. 


• An increase in the skills, knowledge or other expertise required to 
adequately undertake the duties concerned demonstrates an 
increase in work value. 


• The mere introduction of a statutory requirement to hold a 
certificate of competency does not of itself constitute a significant 
net addition to work requirements. It must be demonstrated that 
there has been some change in the work itself or in the skills 
and/or responsibility required. However, where additional training 
is required to become certified and hence to fulfil a statutory 
requirement a wage increase may be warranted. 


• A requirement to exercise care and caution is, of itself, insufficient 
to warrant a work value increase. But an increase in the level of 
responsibility required to be exercised may warrant a wage 
increase on work value grounds. Such a change may be 
demonstrated by a requirement to work with less supervision. 


• The requirement to exercise a quality control function may 
constitute a significant net addition to work requirements when 
associated with increased accountability. 


• The fact that the emphasis on some aspects of the work has 
changed does not in itself constitute a significant net addition to 
work requirements. 


• The introduction of a new training program or the necessity to 
undertake additional training is illustrative of the increased level of 
skill required due to the change in the nature of the work. But 
keeping abreast of changes and developments in any trade or 
profession is part of the requirements of that trade or profession 
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and generally only some basic changes in the educational 
requirements can be regarded, of itself, as constituting a change in 
work value. 


• Increased workload generally goes to the issue of manning levels 
not work value. But, where an increase in workload leads to 
increased pressure on skills and the speed with which vital 
decisions must be made then it may be a relevant consideration. 


[191] The principle provides, in paragraph (d), that where a significant net 
addition to work value has been established an assessment will have to be 
made as to how that addition should be measured in monetary terms. Such 
an assessment should normally be based on the previous work 
requirements, the wage previously fixed for the work, and the nature and 
extent of the change in work. However, it is open to the arbitrator to make 
comparisons with other wages and work requirements within the award, 
and in other awards, provided such comparisons are fair, proper and 
reasonable in all the circumstances. In particular, regard may be had to the 
wage increases ascribed to comparable changes in work value in other 
areas. Care must be taken in relation to making a comparison with a 
provision found in a consent award. 


161  In the ACT Child Care Decision the Full Bench found that there had been a 
significant net addition to work requirements since the 1990 datum point such 
as to satisfy the requirements of the Work Value Changes Principle. The Full 
Bench also decided that, based on the Australian Qualifications Framework, that 
minimum pay alignments should be established between the child care awards 
under consideration and the Metal Industry Award between classifications with 
equivalent training and qualification levels: 


[181] A central feature of this case is the alignment of the Child Care Certificate 
III and Diploma levels in the ACT and Victorian Awards with the 
appropriate comparators in the Metal Industry Award. 


[182] We have considered all of the evidence and submissions in respect of this 
issue. In our view the rate at the AQF Diploma level in the ACT and 
Victorian Awards should be linked to the C5 level in the Metal Industry 
Award. It is also appropriate that there be a nexus between the CCW level 
3 on commencement classification in the ACT Award (and the Certificate 
III level in the Victorian Award) and the C10 level in the Metal Industry 
Award. 


[183] In reaching this conclusion we have considered — as contended by the 
Employers — the conditions under which work is performed. But contrary 
to the Employers’ submissions this consideration does not lead us to 
conclude that child care workers with qualifications at the same AQF level 
as workers under the Metal Industry Award should be paid less. If anything 
the nature of the work performed by child care workers and the conditions 
under which that work is performed suggest that they should be paid more, 
not less, than their Metal Industry Award counterparts. 


162  The Work Value Changes principle established in the National Wage Case 
April 1991 remained unchanged until wage fixing principles became redundant 
when the AIRC was stripped of its minimum wage-fixing functions by the 
Workplace Relations Amendment (Work Choices) Act 2005 (Cth). The concept 
of work value then played no part in wage fixation until the enactment of the 
FW Act in 2009. 


163  It is against that background that the way in which s 156(3) and (4) are 
properly to be construed and applied may be considered. A number of 
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propositions may be stated in that context. The first is that the effect of s 156(3) 
is to establish a jurisdictional prerequisite for the exercise of power to vary 
minimum wages in a modern award in the conduct of a 4 yearly review of 
modern awards, namely the reaching of a state of satisfaction on the part of the 
Commission that the variation is “justified by work value reasons”. 


164  Second, because the jurisdictional prerequisite is expressed in terms of the 
Commission’s “satisfaction” concerning whether a variation is “justified” by the 
prescribed type of reasons — a requirement which involves an element of 
subjectivity and about which reasonable minds may differ — it requires the 
formation of a broad evaluative judgment involving the exercise of a 
discretion.75 


165  Third, the definition of “work value reasons” in s 156(4) requires only that 
the reasons justifying the amount to be paid for a particular kind of work be 
“related to any of the following” matters set out in paras (a)-(c). The expression 
“related to” is one of broad import that requires a sufficient connection or 
association between two subject matters. The degree of the connection required 
is a matter for judgment depending on the facts of the case, but the connection 
must be relevant and nor remote or accidental.76 The subject matters between 
which there must be a sufficient connection are, on the one hand, the reasons for 
the pay rate and, on the other hand, any of the three matters identified in 
paras (a)-(c) — that is, any one or more of the three matters. 


166  Fourth, although the three matters identified — the nature of the work, the 
level of skill or responsibility involved in doing the work, and the conditions 
under which the work is done — clearly import the fundamental criteria used to 
assess work value changes under the wage fixing principles which operated 
from 1975 to 1981 and 1983 to 2006, the legislature in enacting s 156(4) chose 
not to import the additional requirements contained in those wage-fixing 
principle. For example, as was observed in the Equal Remuneration Decision 
2015,77 s 156(4) does not contain any requirement that the work value reasons 
consist of identified changes in work value measured from a fixed datum point. 
The Full Bench in that matter said: 


[292] … We see no reason in principle why a claim that the minimum rates of 
pay in a modern award undervalue the work to which they apply for 
gender-related reasons could not be advanced for consideration under 
s 156(3) or s 157(2). Those provisions allow the variation of such 
minimum rates for “work value reasons”, which expression is defined 
broadly enough in s 156(4) to allow a wide-ranging consideration of any 
contention that, for historical reasons and/or on the application of an 
indicia approach, undervaluation has occurred because of gender inequity. 
There is no datum point requirement in that definition which would inhibit 
the Commission from identifying any gender issue which has historically 
caused any female-dominated occupation or industry currently regulated 
by a modern award to be undervalued. The pay equity cases which have 
been successfully prosecuted in the NSW and Queensland jurisdictions 
and to which reference has earlier been made were essentially work value 


 


75 See e.g. Buck v Bavone (1976) 135 CLR 110 at 118-119 per Gibbs J; Coal & Allied 
Operations Pty Ltd v Australian Industrial Relations Commission (2000) 203 CLR 194; 99 IR 
309 at [18]-[20], [28] per Gleeson CJ, Gaudron and Hayne JJ. 


76 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 at 387 per 
McHugh, Gummow, Kirby and Hayne JJ. 


77 Equal Remuneration Decision 2015 (2015) 256 IR 362. 
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cases, and the equal remuneration principles under which they were 
considered and determined were likewise, in substance, extensions of 
well-established work value principles. It seems to us that cases of this 
nature can readily be accommodated under s 156(3) or s 157(2). Whether 
or not such a case is successful will, of course, depend on the evidence and 
submissions in the particular proceeding. 


167  Likewise, s 156(4) did not incorporate the test in the wage-fixing principles 
that the change in the nature of work should constitute such a significant net 
addition to work requirements as to warrant the creation of a new classification. 
In substance, s 156(3) and (4) leave it to the Commission to exercise a broad 
and relatively unconstrained judgment as to what may constitute work value 
reasons justifying an adjustment to minimum rates of pay similar to the position 
which applied prior to the establishment of wage fixing principles in 1975. 


168  Fifth, it would be open to the Commission to have regard, in the exercise of 
its discretion, to considerations which have been taken into account in previous 
work value cases under differing past statutory regimes. For example, although 
as already stated s 156(4) contains no requirement for the measurement of work 
value changes from a fixed datum point, we consider it likely that the 
Commission would usually take into account whether any feature of the nature 
of work, the level of skill or responsibility involved in performing the work or 
the conditions under which it is done has previously been taken into account in 
a proper way (that is, in a way which is free of gender bias and any other 
improper considerations) in assessing wages in the relevant modern award or its 
predecessor in order to ensure that there is no “double counting”. Likewise, we 
consider that the considerations referred to in [190] of the ACT Child Care 
Decision, which we have earlier quoted, may be of relevance in particular cases, 
as may considerations in other authoritative past work value cases. 


169  Finally, even if the jurisdictional prerequisite in s 156(3) is satisfied, it 
remains the case that the Commission must, as required by s 138, ensure that 
the inclusion of the varied minimum wages term in the relevant modern award 
would be necessary to achieve the modern awards objective and the minimum 
wages objective. In this connection, it may be noted that the Full Bench in Re 4 
Yearly Review of Modern Awards — Real Estate Industry Award 2010 said that 
where the wage rates in a modern award have not previously been the subject of 
a proper work value consideration, there can be no implicit assumption that at 
the time the award was made its wage rates were consistent with the modern 
awards objective.78 
History of award regulation of pharmacists 


170  There was no federal award regulation of pharmacists prior to 1994. The first 
federal award was the Community Pharmacy (Victoria) Interim Award 1994,79 
made by the AIRC following the referral by the State of Victoria of its industrial 
relation powers to the Commonwealth and dispute findings made in 1993. This 
interim award, made by Drake DP on 27 May 1994, applied only to community 
pharmacies in Victoria, and replicated the wages and conditions previously 
prescribed by an award of the former Industrial Relations Commission of 
Victoria, the Chemist Shops Award (Vic) 1987. 


 


78 Re 4 Yearly Review of Modern Awards — Real Estate Industry Award 2010 [2017] FWCFB 
3543 at [80]. 


79 Community Pharmacy (Victoria) Interim Award 1994 (unreported, AIRC, Drake DP, L4131, 
27 May 1994). 
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171  In further proceedings in 1995, outstanding issues concerning the interim 
1994 award were arbitrated before Drake DP. The PGA sought, as a first step 
towards the establishment of a national award, that the interim 1994 award be 
extensively modified to include a new classification structure (derived from 
relevant the NSW State award) and adjustments to penalty and overtime rates. 
These changes were opposed by the Salaried Pharmacists’ Association (the 
SPA). In a decision issued on 30 May 1995,80 the Deputy President declined to 
make the major changes to classifications and penalty rates sought by the PGA, 
but made some other modifications. The new award which resulted was the 
Community Pharmacy (Victoria) Interim Award 1995.81 There were a number of 
“leave reserved” matters identified in the award, including classifications, pay 
and pay relativities, which were to be the subject of subsequent arbitration, 
however agreement between the industrial parties was not reached. 


172  These outstanding matters were the subject of a hearing before 
Commissioner O’Shea in the following year, and were determined by him in a 
decision issued by him on 6 March 1996.82 The key conclusion in the 
Commissioner’s decision was that pharmacists covered by the Community 
Pharmacy (Victoria) Interim Award 1995 should have a classification structure 
based upon the reference point of pay rates for professional scientists covered 
by Part IV of the Metal Industry Award 1976. The Commissioner relevantly 
stated: 


The Commission approaches its determination of this matter in the context of 
already lengthy proceedings which have produced some measure of agreement 
and have required some arbitration, but which clearly still have a considerable 
way to go by reason of the SPA’s stated objective of a national award of the 
Commission covering the retail/community pharmacy sector. 


… 
Of particular significance in regard to this matter is the “first award” principle 


and the Commission, noting that this award is a minimum rates award, will fix the 
matters at issue so that the award meets the needs of the particular industry or 
enterprise while ensuring that employees’ interests are also properly taken into 
account. It is also relevant for the Commission to ensure that appropriate structural 
efficiency principles are or have been applied. I include here, considerations of 
proper alignment by way of the application of a minimum rates adjustment 
process. 


When one applies these considerations to the submissions of the parties in these 
proceedings one can see a degree of similarity but also some clear divergence. 
What is apparent is that the rates and classification structure of professional 
scientists (Metal Industry Award 1976 — Part IV) have some legitimacy as a 
reference point for pharmacists employed under this award. 


I say this is apparent because, as the SPA demonstrated, the fact was 
acknowledged by the Victorian Industrial Relations Commission at an earlier point 
in the wage-fixing history of this award and the PGA/VECCI submissions in these 
proceedings acknowledged at least some points of comparison between 
pharmacists and professional scientists. 


… 
 


80 Re Community Pharmacy (Victoria) Interim Award 1994 (unreported, AIRC, Drake DP, 
M2399, 30 May 1995). 


81 Community Pharmacy (Victoria) Interim Award 1995 (unreported, AIRC, Drake DP, M6246, 
13 October 1995). 


82 Re Community Pharmacy (Victoria) Interim Award 1995 (unreported, AIRC, O’Shea C, 
M9831, 6 March 1996). 
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An acceptance of the relevance of Part IV of the Metal Industry Award does not 
necessarily mean a direct comparison or direct transposition of rates between the 
two areas of professional skills. It does, however, provide the Commission with a 
strong reference point for an assessment of appropriate rates. 


A further reference point, given the history and likely developments in these 
proceedings, are rates for like work elsewhere. First award principles allow the 
Commission to have regard for a variety of factors in assessing what are fair and 
reasonable minimum rates vis-a-vis other awards and relative skills and 
responsibilities. 


… 
On the basis of the material before it, the Commission accepts the submissions 


of VECCI that the base level of Pharmacist (first year of experience) can be 
aligned with a Professional Scientist (4/5 year course) on the basis of 
qualifications and the exercise of comparable skills. But a consideration of the 
duties of a pharmacist compared with the relevant definitions in Part IV of the 
Metal Industry Award reveals a somewhat higher level of responsibility discharged 
by a pharmacist dispensing to the public. A direct alignment would produce a rate 
of 130% of the tradesperson’s rate, as contemplated by VECCI, but recognition of 
the responsibility differential requires a higher rate to be struck. 


After consideration of the SPA’s submissions, the Commission determines that 
a fair and reasonable rate for a first year Pharmacist is a relativity of 140% of the 
tradesperson’s rate. 


As to the Pharmacist (second year and thereafter) classification, as currently 
defined in the interim award, there needs to be a recognition of the greater 
capacities that the accrual of experience brings. The current interim award 
provides a rate some 7% above the base and the new differential should not be any 
less than that. At present, under the interim award a pharmacist (thereafter) 
receives a minimum rate of $571.40 per week which is $35.70 per week above the 
first year pharmacist minimum rate. 


A determination of a relativity of 150% would give a wage differential of some 
$41 per week. In all the circumstances and taking some guidance from salary 
patterns for pharmacists in other States, I believe this would be appropriate and 
the Commission so determines. 


In determining the rates above, the Commission notes that they are broadly 
comparable with the range of rates in other States (Exhibit PGA 2). In the course 
of its submissions (transcript, page 376) the PGA indicated a preparedness to look 
at the 140/150 end of the relativities provided current penalty rates were varied in 
the Guild’s favour. This matter is addressed later in this decision. 


Rates for the supervisory levels within the classification structure can then be 
properly set by broadly aligning the two higher classifications in the interim award 
with Professional Scientist Level 3 and Professional Scientist Level 4 respectively 
from Part IV of the Metal Industry Award. 


Given the Commission’s acceptance of retaining a tiered structure to reflect 
differences in the size and characteristics of businesses within the industry, the top 
tier of the Pharmacist-in-charge (as presently defined in the interim award) can be 
aligned with the Professional Scientist Level 3 rate at $767.00 per week which is 
a relativity of 180% of the tradesperson’s rate. 


It is appropriate to keep some differential between the Pharmacist (thereafter) 
rate and the bottom tier of the Pharmacist-in-charge, which the Commission 
determines will be set at 160%. The middle tier of the Pharmacist-in-charge (as 
currently defined) is determined to be set at a relativity of 170%. 


The rates determined above are higher at the lower tiers than those advocated 
by VECCI but are capped at the top tier as advanced in Exhibit VECCI 2. The 
rates set a relativity of 160%, 170% and 180% for the three tiers of 
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Pharmacist-in-charge as currently defined in the interim award and are broadly 
comparable with the interstate comparisons drawn to the Commission’s attention 
in Exhibit PGA 2. 


As to the classification of Pharmacist Manager, the same considerations apply. 
The definitions and structure in the interim award will be retained and the top tier 
of the classification will be aligned with the rate of $892.10 per week (a relativity 
of 210%) for the Professional Scientist Level 4 in Part IV of the Metal Industry 
Award. 


To retain a differential above the top tier of the Pharmacist-in-charge, the 
bottom tier of the Pharmacist Manager (as currently defined in the interim award) 
is determined to be a relativity of 190%, with the middle tier (as currently defined) 
being 200%. 


… 


In summary, the Commission determines that the Victorian award should have 
salary levels based on the relativities of the metal tradesperson’s rate as follows. 
In all cases, the existing definitions in the interim award will be carried over. 


Pharmacist (1st year) 140% 
Pharmacist (2nd year and thereafter) 150% 
Pharmacist-in-charge 


(i) 160% 
(ii) 170% 


(iii) 180% 
Pharmacist Manager 


(i) 190% 
(ii) 200% 


(iii) 210%83 
 


173  We interpolate at this point that the classification structure for professional 
scientists in Part IV of the Metal Industry Award that was used as the reference 
point in the above decision was established pursuant to the structural efficiency 
principle and by consent of the parties in a decision of Deputy President Keogh 
of 7 May 1990.84 The new structure created for professional scientists aligned 
them with the classification structure in Part 1 of the Metal Industry Award, and 
established percentage relativities with the C10 classification, as shown in the 
following table. 


 
 
 
 
 
 
 


83 Re Community Pharmacy (Victoria) Interim Award 1995 (unreported, AIRC, O’Shea C, 
M9831, 6 March 1996) at pp 4-8. 


84 Re Association of Professional Engineers, Australia (unreported, AIRC, Keogh DP, J2540, 7 
May 1990); see also the consequential order in Print J3512. 
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Metal, Engineering and Associated Industries 
Award 1998 


Professional Engineers 
and Scientists Award 1998 


Classification Minimum 
Training 
Requirement 


Wage 
Rela- 
tivity 
to 
C10* 


Classifi- 
cation 
Title 


Minimum 
Training 
Requirement 


No. Title 


C1 Profes- 
sional 
Engineer 
Profes- 
sional 
Scientist 


Degree 180/ 
210% 


Level 3 
profes- 
sional 
scientist 


A professional 
scientist 
performing 
duties 
requiring the 
application of 
mature 
professional 
scientific 
knowledge. 
With scope for 
individual 
accomplish- 
ment and 
co-ordination 
of more 
difficult 
assignments, 
the 
professional 
scientist deals 
with problems 
for which it is 
necessary to 
modify 
established 
guides and 
devise new 
approaches. 


     OR 
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Metal, Engineering and Associated Industries 
Award 1998 


Professional Engineers 
and Scientists Award 1998 


Classification Minimum 
Training 
Requirement 


Wage 
Rela- 
tivity 
to 
C10* 


Classifi- 
cation 
Title 


Minimum 
Training 
Requirement 


No. Title 


     A wage group 
C2(b) 
employee who 
has completed 
additional 
accredited 
education and 
training so as 
to reach a 
standard 
equivalent to a 
four year 
degree and 
who is 
required to 
perform the 
work set out 
above. 


C2(b) Principal 
Technical 
Officer 


Advanced 
Diploma or 
equivalent and 
sufficient 
additional training 
so as to enable the 
employee to meet 
the requirements 
of the relevant 
classification 
definition in 
clause 1.2 of this 
schedule and to 
perform work 
within the scope 
of this level. 


160% Level 2 
profes- 
sional 
scientist 


Following 
development 
through C5 or 
C6 is an 
experienced 
scientist(as 
defined) who 
plans and 
conducts 
professional 
scientific work 
without 
detailed 
supervision, 
but with 
guidance on 
unusual 
features and 
who is usually 
engaged on 
more 
responsible 
scientific 
assignments 
requiring 
substantial 
professional 
experience. 


     OR 
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Metal, Engineering and Associated Industries 
Award 1998 


Professional Engineers 
and Scientists Award 1998 


Classification Minimum 
Training 
Requirement 


Wage 
Rela- 
tivity 
to 
C10* 


Classifi- 
cation 
Title 


Minimum 
Training 
Requirement 


No. Title 


     A wage group 
C5 or C6 
employee who 
has completed 
additional 
accredited 
education and 
training so as 
to reach a 
standard 
equivalent to a 
four year 
degree and 
who is 
required to 
perform the 
work set out 
above. 


C3 Engineer- 
ing 
Associate 
— Level 
II 


Advanced 
Diploma of 
Engineering, or 
equivalent. 


145%   


C4 Engineer- 
ing 
Associate 
3rd Year 
of — 
Level 1 


80% towards an 
Advanced 
Diploma of 
Engineering 


135%   


C5 Advanced 
Engineer- 
ing 
Trades- 
person — 
Level II 


Diploma of 
Engineering — 
Advanced Trade, 
or equivalent. 


130% Level 1 
profes- 
sional 
scientist 
(4 or 5 
year 
degree) 


The graduate 
scientist (as 
defined) 
commence- 
ment level. 


C6 Advanced 
Engineer- 
ing 
Trades- 
person — 
Level 1 


C10 + 80% 
towards a 
Diploma of 
Engineering — 
Advanced Trade 


125% Level 1 
profes- 
sional 
scientist 
(3 year 
degree) 


The graduate 
scientist (as 
defined) 
commence- 
ment level. 
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Metal, Engineering and Associated Industries 
Award 1998 


Professional Engineers 
and Scientists Award 1998 


Classification Minimum 
Training 
Requirement 


Wage 
Rela- 
tivity 
to 
C10* 


Classifi- 
cation 
Title 


Minimum 
Training 
Requirement 


No. Title 


C10 Engineer- 
ing 
Trades- 
person — 
Level I 


Recognised Trade 
Certificate or 
Certificate III in 
Engineering — 
Mechanical Trade, 
or Certificate III 
in Engineering — 
Fabrication Trade, 
or Certificate III 
in Engineering — 
Electrical/ 
Electronic Trade 
or equivalent 


100%   


174  One thing is immediately apparent from the above table: professional 
scientists below Level 3, who require an undergraduate degree, were not aligned 
with the Part 1 structure on the basis of their qualifications and were not 
assigned the C1 classification with a starting relativity of 180%. The effect of 
Commissioner O’Shea’s decision to set rates for pharmacists based on 
professional scientists effectively imported this difficulty into the Community 
Pharmacy (Victoria) Interim Award. Thus, for example, the base level, 
degree-qualified pharmacist was assigned a 140% relativity to the C10 
classification. This lined them up at below the C3 classification, which was the 
starting point for an employee with an Advanced Diploma under Part 1 of the 
Metal Industry Award. 


175  The first national community pharmacists’ award, the Community Pharmacy 
Award 1996, was made by consent on 24 December 1996 by Commis- 
sioner O’Shea.85 The classifications and rates of pay in this award differed for 
each State and Territory and reflected the awards applicable in each State and 
Territory at the time. This award was subsequently the subject of review in 1998 
pursuant to the “award simplification” provisions of the Workplace Relations 
and Other Legislation Amendment Act 1996 (Cth). The review required, among 
other things, that the Commission ensure the award contained proper fixed 
minimum rates of pay. The parties negotiated a new award containing an agreed 
classification structure for all states and territories except Western Australia,86 
and the new Community Pharmacy Award 1998 was made by Commis- 
sioner Hingley on 29 June 1998.87 The agreed classification structure modified 
that previously determined by Commissioner O’Shea contained for the 
Community Pharmacy (Victoria) Interim Award by adding a classification of 
“Experienced Pharmacist”, but apart from this the structure and the relativities 
used broadly reflected that developed in the 1996 decision. 


 


85 Print N7370. 
86 There was a separate and simplified classification structure for Western Australia. 
87 Re Community Pharmacy Award 1996 (unreported, AIRC, Hingley C, Q2258, 29 June 1998). 
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176  When the Pharmacy Award was developed as part of the award modernisation 
process conducted pursuant to Pt 10A of the Workplace Relations Act 1996 
(Cth), the classification structure adopted simplified that contained in the 
Community Pharmacy Award 1996. The classification “Pharmacist after first 
year of experience” was removed, as were the higher grade 1 and grade 2 rates 
in both of the classification of “Pharmacist in Charge” and “Pharmacist 
Manager”. The remaining classifications, and their existing rates and relativities, 
were carried over to the Pharmacy Award. The classification structure has not 
since been modified, and the rates of pay have been adjusted in accordance with 
Annual Wage Review decisions. 


Consideration of the APESMA case 
177  The APESMA advanced its case primarily on the basis that the Pharmacy 


Award and its predecessor, the pre-modern Community Pharmacy Award 1996, 
had last been the subject of work value consideration in 1998, and that changes 
in the nature of the work and the level of skill and responsibility of community 
pharmacists since that time justified the wage increases it sought. In essence the 
APESMA’s case was structured on the basis of a datum point even though, as 
earlier explained, that was not a necessary element for satisfaction of the 
jurisdictional prerequisite in s 156(3). In closing submissions, counsel for the 
APESMA submitted that the task for the Commission was to assess the work 
value of pharmacists under the Pharmacy Award as it was at the time of the 
assessment, not whether there had been a change in work value. That is an 
approach available under s 156(3) as we have earlier construed it, but it is not 
fundamentally consistent with the evidentiary case presented by the APESMA. 
We will first address the case actually advanced by the APESMA, and then give 
consideration to some broader issues concerning the work value of pharmacists. 


178  It is necessary at the outset to make some comment upon the witness 
evidence given in the course of the proceedings. We consider that all of the 
witnesses before us endeavoured to give us truthful and accurate information 
about the work of pharmacists, but the utility of their evidence differed. Firstly, 
we consider that the witnesses called by the PGA — Ms Willis, Mr Pricolo and 
Mr Loukas — gave evidence of significant probative value. They had all 
worked in the community pharmacy industry since well before 1998, had been 
employed as pharmacists before becoming pharmacy owners, and had the 
benefit of a broad perspective drawn from operating pharmacies employing 
numbers of pharmacists over long periods of time. It is not clear that any of 
them would be affected by the success of the APESMA’s claim: Ms Willis’ 
pharmacies were not covered by the Pharmacy Award since they remained in 
the Western Australian industrial relations system, and Mr Pricolo’s and 
Mr Loukas’s pharmacies paid above-award wages to their pharmacists. In 
relation to the APESMA’s lay witnesses, Ms Malakozis, Ms Madden, 
Ms McCallum and Mr Yap were able to give evidence concerning their 
experiences as employed pharmacists over long periods of time, pre-dating 
1998 in the case of all of them except Mr Yap, and thus were able to give a 
proper longitudinal description of changes to their work. However, their 
perspective was necessarily narrower since they could only give evidence 
concerning their personal experiences and not those of any broader group of 
pharmacists. The evidence of Ms Thomson, Mr Walls and Ms Le was of lesser 
utility because of the comparatively short time they have worked in the 
profession. Further, they gave evidence that was not necessarily consistent with 
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the APESMA’s case; for example Mr Le, who was registered as a pharmacist 
only in 2011, gave evidence that when he commenced practice his role was 
predominantly dispensing medicines and that the change relied upon had 
occurred since that time. This evidence was inconsistent with that of other of 
the APESMA’s witnesses, who described the change as having occurred earlier 
over a longer period of time. 


179  The two-part expert Report prepared by Professors Krass and Aslani was 
problematic in a number of respects. They were commissioned by the APESMA 
to prepare a report analysing changes in the work value of pharmacists since 
1998, and the instructions provided to them by the APESMA gave what we 
consider to be an accurate summary of the nature of the proceedings currently 
before the Commission and the process by which work value was to be assessed 
in the industrial context. It is far from clear to us that the Report was properly 
responsive to those instructions. The first part of the Report in particular was 
expressly stated to be concerned only with the delivery of “cognitive 
pharmaceutical services” and did not attempt to undertake a holistic analysis of 
the work value of pharmacists, noting that it was part of the PGA’s case that 
some elements of pharmacists’ work associated with the prescription of 
medicines had become less onerous. Further, it is apparent that the first part of 
the Report took a heterodox view of work value, in that the “value” of 
pharmacists’ work was primarily analysed by reference to its value to the 
community and the health outcomes it produced rather than being concerned 
only with the nature of the work and the level of skill and responsibility being 
exercised. The second part of the Report was based on interviews with a sample 
of pharmacists, but if suffered from the defects that, first, what was obtained 
from the interviews was necessarily in the nature of subjective perceptions 
rather than objective information and, secondly, the nature of the work 
experience (such as the length of time spent in the profession) of the interview 
participants was not provided. Nonetheless the Report as a whole contained a 
great deal of useful information concerning new programs and services in the 
pharmacy industry and the extent to which individual pharmacists were 
involved in the delivery of those. 


180  The expert evidence of Professor Clarke provided a valuable overview of the 
highly regulated nature of the pharmacy industry, but was unable to answer the 
question posed to him by the APESMA concerning whether the grant of its 
claim would have a significant negative impact of the financial sustainability of 
community pharmacies — a question which, it seems to us, could not be 
answered without him being provided with or having access to data about the 
extent to which the market wage rates for pharmacists exceed the minimum 
award rate. Data of that nature was provided in the evidence given by 
Mr Crowther concerning the surveys conducted for the APESMA. Those 
surveys gave evidence concerning market rates for pharmacists which we 
accept, noting that the results of those surveys (showing a decline in market 
rates over the last five years) were confirmed by the UTS Pharmacy Barometer 
(discussed in the first part of the Report of Professors Krass and Aslani). Finally, 
the evidence of Dr March described developments in policy affecting the 
pharmacy profession and in the training of pharmacists over the last 30 years. 
We accept as accurate his description of those developments, but not necessarily 
some of the inferences he sought to draw from those developments. 


181 The evidence adduced by the APESMA referred to a large number of discrete 
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changes which it will be necessary for us to deal with separately later, but the 
APESMA’s overarching case was that there had been a paradigm shift in the 
work of pharmacists since 1998 from the traditional role of simply dispensing 
medicines for the treatment of particular illnesses to a patient-centred approach 
in which the pharmacist operates as part of an integrated health care team 
treating the entirety of the patient’s condition through the provision of a wide 
range of primary and preventative health care services and through direct 
interaction with the patient. It is apparent that the case was advanced in that 
overarching way in order to justify the scale of the wage increases sought. We 
will deal with this overarching case first. 


 


182  We are not satisfied that there has been a fundamental change in the nature of 
the work of pharmacists since 1998, or in their skills or level of responsibility, 
in the way suggested by the APESMA. We consider that the evidence, 
considered as a whole, demonstrates the following propositions: 


(1) The main function of the pharmacist has always been, and remains, the 
dispensing of prescription medicines. However over time (both before 
and after 1998) there has been a decline in the proportion of time spent 
on this work. There have been a number of reasons for this. The 
process of issuing prescriptions, and making PBS claims in respect of 
such prescriptions, has speeded up and been simplified due the 
transformation effected by information technology. That this has been 
the case is a matter of everyday observation, although it was confirmed 
by the evidence of the PGA’s witnesses Ms Willis, Mr Pricolo and 
Mr Loukas, and also to some extent by the APESMA’s witnesses 
Ms Malakozis, Ms Madden and Ms McCallum and in the second part 
of the Report of Professors Krass and Aslani. As the federal 
government has over some decades attempted to control the cost of 
PBS medicines, issuing prescriptions has become relatively less 
profitable than it was before and has forced pharmacies to seek revenue 
and profit from other areas of activity. Additionally, the compounding 
of prescription medicines has virtually ceased (except in some specialist 
compounding pharmacies), and in addition the preparation of 
extemporaneous medicines now rarely occurs. Again, this position was 
made clear in the evidence of the PGA’s witnesses, and was either 
supported or not contradicted by the APESMA’s witnesses. 


(2) This relative decline in the work of dispensing prescriptions has 
allowed pharmacists to spend a greater proportion of their time in 
providing other services to and interacting with patients, and the 
regulatory framework in which pharmacies operate has encouraged and 
incentivised this process, consistent with the philosophy articulated by 
the QUM policy. In the latter respect, the Community Pharmacy 
Agreements — particularly the Third, Fourth and Fifth CPAs — 
introduced a number of programs which funded the provision of a 
range of professional services to the community. All the witnesses to 
varying degrees gave evidence supporting this proposition. 


(3) However, it does not follow that the nature of the work of community 
pharmacists or their skills or responsibilities have fundamentally 
changed since 1998 because of the developments described above. 
Rather, this is a case where, by and large, pharmacists have as a 
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consequence of these developments been required to perform certain 
work and exercise certain skills more intensely and more frequently 
than they did. 


(4) Interaction and dialogue with patients concerning medicines to be 
dispensed, including the proper use of medicines and their effects, and 
the use of “soft” personal and communication skills in doing so, was a 
feature of pharmaceutical practice in 1998 and remains so today. 
Ms Malakozis and Ms McCallum as well as Ms Willis, Mr Pricolo and 
Mr Loukas described interacting with patients and providing them with 
information about their prescriptions before 1998, and this is consistent 
with everyday experience. The degree to which patient interaction 
occurs has always varied from pharmacy to pharmacy depending on 
business/retailing model that is used, but it certainly cannot be accepted 
that this was a new class of work or a new skill that was introduced at 
some time after 1998. We note Dr March’s evidence that university 
undergraduate courses for pharmacists have added new subjects to the 
curriculum related to the use of such “soft” skills, but there was 
imprecision about when this occurred, and it is not clear to us that this 
was not part of the normal evolution of university courses rather than a 
radical change required by new developments in the profession. It may 
be accepted that greater accessibility to information about medications 
and patients’ medication histories through the use of information 
technology has added to the therapeutic value of patient interactions, 
but we do not consider that there has been any intrinsic change to the 
nature of this work or the skills exercise. 


(5) Diagnosis and advice as to the treatment of minor ailments such as 
colds and flu, minor aches and pains, allergies, skin irritations, cuts and 
abrasions, and referrals to medical practitioners if necessary, is not new 
and was a feature of pharmacy practice in 1998. We accept the 
evidence of Ms Willis, Mr Pricolo and Mr Loukas in this respect, which 
was not the subject of any substantial contradiction on the part of the 
APESMA’s pharmacist witnesses. The degree to which this occurs is 
likely to have increased as a result of the greater accessibility of 
pharmacists to the public and a concomitant growth in expectations of 
the availability of such advice on the part of pharmacy customers, but 
there is no new work or skills involved. 


(6) The introduction of federal-government funded programs for the 
provision of patient services through the Community Pharmacy 
Programs is not necessarily to be understood as signifying the 
introduction of new work or a requirement for pharmacists to learn new 
skills. We think the evidence supports the proposition that many of 
these programs provided funding to support the systematised provision 
of services that were already provided by pharmacists free of charge 
and on an ad-hoc basis. For example, we accept Ms Willis’ evidence 
that the MedsCheck and Diabetes MedsChecks programs, which were 
introduced as part of the Fifth CPA and involve a systematised 
in-pharmacy review of a patient’s medicines, represent a formalisation 
of work which was performed informally before. The skills required to 
be exercised, including understanding how medications may interact 
with each other, communicating to patients about the proper use, effects 
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and storage of medicines, and identifying and responding to problems 
that may have arisen in the use of medication, are not new and were 
exercised by pharmacists in 1998 and before. Likewise, we accept the 
evidence of Mr Pricolo and Mr Loukas that clinical interventions, 
which are the subject of a formal funding program introduced in the 
Fifth CPA and involve the identification of any medication-related 
problem in a patient and the making of a recommendation to the 
relevant medical practitioner about how to resolve it, are not new, with 
the change being that they are now recorded for funding purposes and 
their performance thereby encouraged. That they are not new is 
confirmed by the text of the Fifth CPA itself, which (as earlier set out) 
provides that the applicable program had the purpose of increasing the 
number of clinical interventions provided and documented. 


 


183  In summary, we consider that although the mix of work being performed and 
skills being exercised has changed since 1998, and some skills for which 
pharmacists have always been trained are not utilised in a more intense and 
systematised fashion, there has not been the fundamental change in the work of 
pharmacists since 1998 which would justify wage increases of the order claimed 
by the APESMA. 


 
184  It is next necessary to determine whether any of the work changes relied upon 


by the APESMA, considered individually, would justify any increase in the 
wage rates for pharmacists in the Pharmacy Award for work value reasons. We 
have already, in the context of our consideration of the APESMA’s overarching 
case, rejected the proposition that there has been any change in the work value 
of pharmacists because of the QUM, greater interaction and communication 
with patients, the diagnosis and treatment of minor ailments, the MedsCheck 
program, or clinical interventions. We have reached the same conclusion, with 
one qualification to which we will return concerning the level of responsibility 
and accountability of pharmacists, about the following matters relied upon by 
the APESMA: 


• Dose administration aids: The Fifth CPA financially supported the 
provision of DAAs in order to maximise the safe and effective use of 
medicines, but this did not represent the introduction of a new form of 
work or require the exercise of any new skill. We accept the evidence 
of Mr Loukas and Mr Pricolo that DAAs have existed since at least 
1998, although their form and the extent of their usage has changed. 


• QCPP: This has not in itself required new work or new skills, but has 
only involved a standardised quality assurance methodology. 


• Blood pressure and blood glucose tests: These are not new and were 
offered in at least some pharmacies in 1998 and before. Blood pressure 
tests are not even necessarily administered by pharmacists. 


• Medical certificates: It is clear that this service, which is offered at 
some but not all pharmacies on a fee-for-service basis, is new, having 
commenced in about 2009. However the evidence does not establish 
that this requires the exercise of any new skill by pharmacists; in 
particular the evidence did not suggest that the pharmacist is required to 
actually diagnose the person requesting the certificate on the basis of 
any form of medical examination as a medical practitioner would. 


332







 


284 IR 121] Re 4YRMA - PHARMACY AWARD (Fair Work Commission) 195 


• Weight management services and smoking cessation services: These 
services have expanded but are not new, and on the evidence largely 
involve an explanation of available products for treatment. 


• Asthma and diabetes management: We accept the evidence of 
Ms Willis, Mr Pricolo and Mr Loukas that this work had been 
performed in 1998 and before, and that any change was confined to 
understanding and providing information concerning new and updated 
medications, equipment and treatment methods. 


• Sleep apnoea services: The limited evidence on this topic suggests that 
only a minority of pharmacies provide this service, and although it 
involves the provision of information and assistance concerning 
treatment technology which had been developed since 1998, the 
underlying condition had always been dealt with in undergraduate 
pharmacy courses. 


• Continuing professional development: It is fundamental that any 
professional must engage in continuing and self-driven education and 
development in order to stay abreast of new knowledge, technology and 
other changes in the profession. It is a defining feature of a profession. 
Accordingly the introduction of CPD requirements merely formalised 
and systematised something that was (or should have been) already 
occurring. 


• Staged supply of medicines: This program involves the management of 
patients who, because of mental illness, addictions or other problems 
have difficulty in managing their medications. The very limited 
evidence about this does not demonstrate that involves entirely new 
work (in the sense that pharmacist have always had to interact with and 
manage the medication needs of patients with these difficulties) or the 
exercise of new skills. 


• Workload and patient profile: The evidence that the overall workload of 
pharmacists has risen did not rise above the anecdotal level. We find 
persuasive the evidence of Ms Willis that where the workload of 
individual pharmacists might be characterised as excessive, it was 
generally the result of business decisions made by some pharmacy 
owners to artificially limit or reduce the number of staff to deal with 
cost and competitive pressures rather than because of any inherent 
change in the nature of the work. The evidence of Professor Clarke was 
that there had been, over some decades, a doubling of the number of 
persons per pharmacy due to the location and ownership rules 
preventing new entrants into the industry. However it cannot be 
concluded from this that the workload of pharmacists has concomi- 
tantly increased; it is clear that there have been significant increases in 
the dispensing productivity of pharmacists due to information 
technology, and the number of pharmacists has grown even though the 
restrictive arrangements preserved by the PGA and the federal 
government in the CPAs have stopped the number of pharmacies from 
growing. The demographic of an ageing and progressively more obese 
population has undoubtedly led to more prescriptions being issued per 
person and an increased need to manage chronic disease and multiple 
medications for co-morbidities, but again it is difficult to conclude from 
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this that the workload of individual pharmacists has increased have 
regarded to the productivity improvements to which we have referred. 


• Increase in use of complementary medicines and vitamins: The 
evidence does not establish that this involves any new work, skills or 
training. 


• Clozapine clinics: The limited evidence on this topic does not satisfy us 
that this constitutes an increase in work value for pharmacists generally. 
It appears to involve the information checking and recording functions 
which do not involve the exercise of any new skills, and the duties 
appear only to be undertaken by a minority of pharmacists. 


• Four-year undergraduate degrees: The evidence demonstrates that the 
move from three to four-year undergraduate degrees commenced well 
before 1998, although it became universal after 1998. We will consider 
the significance of the requirement of a four-year degree to the wage 
rates for pharmacists in the Pharmacy Award in a somewhat different 
context later in this decision. 


• Internship requirements: The evidence demonstrated that the require- 
ments for the completion of a pharmacist’s internship, being a 
prerequisite for registration as a pharmacist, have become more onerous 
and rigorous. However this is a matter external to the work of 
pharmacists and does not constitute a change to the qualifications 
necessary to become a pharmacist. 


185  We are satisfied that the APESMA has demonstrated that there is an increase 
in work value associated with the introduction of Home Medicine Reviews and 
Residential Medication Management Reviews that justified a discrete 
adjustment to award remuneration. We have reached that conclusion for the 
following reasons: 


(1) The performance of these duties requires the higher qualification of 
Accredited Pharmacist, which may only be obtained after undertaking a 
training course and successfully completing a communication module, 
an examination and four case studies. 


(2) The performance of HMRs and RMMRs occurs in the patient’s home 
or aged care residence — that is, a different work environment 
involving the exercise of distinct personal interaction skills — and must 
be conducted in coordination with the patient’s medical practitioner. 


(3) There is an entirely new level of responsibility in terms of both medical 
outcomes and the claiming of CPA funding. 


186  However, we do not agree that an entirely new classification of Accredited 
Pharmacist, as proposed by the APESMA, is either necessary or warranted. 
Registered pharmacists at any classification level may become Accredited 
Pharmacists, and any increased remuneration should operate as an equal 
increment to whatever may be the pharmacist’s classification rate. Further, the 
holding of the qualification of Accredited Pharmacist does not in itself mean 
that the employer requires the performance of HMRs and/or RMMRs, and the 
evidence shows that many pharmacies do not engage in this work. These 
considerations support the conclusion that the appropriate course is to establish 
an allowance for Accredited Pharmacists who are required by their employer to 
perform HMRs and/or RMMRs. We consider that the establishment of such an 
allowance would be consistent with and necessary to achieve the modern 
awards objective in s 134(1), in that it is required in order for there to be a fair 
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and relevant safety net for pharmacists performing HMRs and RMMRs. In 
reaching that conclusion we have taken into account all the matters specified in 
s 134(1)(a)-(h); each of those matters we consider to be neutral considerations. 
We consider for the same reason that such an allowance is necessary to achieve 
the minimum wages objective in s 284(1), to the extent applicable; in that 
respect we consider the matters identified in s 284(1)(a)-(e) to be neutral 
considerations. 


187  We propose to invite further submissions about the form of this allowance 
(such as whether it should be an annual or weekly allowance or an allowance 
payable each time a HMR or RMMR is performed) and its quantum. 


188  In addition, we are satisfied that, in respect of some of the matters raised in 
the APESMA’s case, there has been some increase in the work value of 
pharmacists since 1998, These matters are as follows: 


• Inoculations: The work of actually administering an inoculation by 
injection is new work introduced in recent years involving the exercise 
of a discrete new skill, and requires the completion of additional 
approved study, the maintenance of authority to immunise, and the 
holding of statements of proficiency in cardiopulmonary resuscitation 
and first aid. 


• Emergency contraception: The provision of emergency contraception, 
as Mr Yap explained in his evidence, requires not just the usual tasks of 
ensuring that the issue of the medication would be appropriate, safe and 
effective, but may also require analysis, advice, assistance and referral 
in cases where the patient is underage or may have been the victim of a 
sexual assault. We accept Mr Loukas’ evidence that this is new work 
and involves an increase in accountability and responsibility. 


• Downscaling of medicines: The downscaling of significant numbers of 
medications from prescription-only to Schedule 3 pharmacy-only 
medicines has increased the work value of pharmacists because it 
requires the pharmacist, in addition to dispensing the drug, to take on 
the functions previously exercised by a medical practitioner of 
diagnosing the patient and determining that issuing the medication 
would be a safe and effective medical response. 


• General increase in the level of responsibility and accountability: 
While, for the reasons earlier stated, we have not generally accepted 
that the work and skills associated with patient programs established 
and funded under the CPAs has led to an increase in work value, we 
consider that the requirement for pharmacists to document these 
activities for the purpose of receiving funding and measuring outcomes 
represents a new required level of accountability and responsibility on 
the part of the pharmacist. Both the APESMA witnesses and the PGA 
witnesses acknowledged that this documentation requirement had not 
previously been a responsibility of pharmacists in 1998 when the 
relevant services had been provided on an informal and ad hoc basis. 


189  We will invite the parties to make further submissions as to how the above 
findings should be reflected in an adjustment to remuneration, noting that the 
evidence demonstrates that not all pharmacists administer inoculations or 
dispense emergency contraception. It may be necessary for the consideration of 
this matter to occur in the context of the matters raised in the next part of our 
decision. 
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190  Finally, it is necessary to deal with the alternative limb of the APESMA’s 
case, namely that the relativities between pharmacists and the C10 
tradespersons rate in the Metal Industry Award established in Commis- 
sioner O’Shea’s 1996 decision should be re-established by reference to the 
current C10 rate in the current Manufacturing Award because that was the basis 
upon which the work value of pharmacists was fixed when the Community 
Pharmacy Award was made in 1998. It is not in dispute that those relativities 
have become compressed as a result of flat dollar increases in Safety Net 
Reviews and Annual Wage Reviews from the time the Community Pharmacy 
Award was made (and indeed from 1993) through to 2010. That means, for 
example, that the commencing classification of a Pharmacist, which was 
intended to have a relativity of 140% compared to the C10 rate, now has a 
relativity of only 123%.88 


191  It may be accepted that where the work value of a classification has been 
assessed on the basis of a relativity relationship with the C10 classification in 
the Metal Industry Award, and that relationship has not been sustained so that 
the current wage rate for the classification no longer reflects its originally 
assessed work value, that would constitute a work value reason as defined in 
s 156(4). The question is whether it is a work value reason that would justify the 
variation to minimum wages in the Pharmacy Award sought by the APESMA. 
We consider that it is not. The compression of relativities was the intended 
effect of the award of flat dollar increases to awards, in that it was considered 
appropriate to adopt an approach to improve the relative position of lower-paid 
award-wage workers and to depress that of higher-paid award-wage workers. 
This may be illustrated by the following passage in Re Annual Wage Review 
2009-10 (2010) 193 IR 380 decision, the last in which a flat-dollar increase was 
awarded: 


[336] We consider there is a strong case for a percentage adjustment to all 
modern award minimum wages. While not all award-reliant employees are 
low paid, uniform dollar increases reduce the relevance of the safety net at 
the higher award levels and erode the real value of award wages at most 
levels. These are particularly important considerations at the commence- 
ment of the modern awards system. Nevertheless most of the major parties 
supported a dollar increase rather than a percentage one. 


[337] With some hesitation we have decided on a dollar increase. There are two 
reasons. The first is that to the extent there is a choice between a 
percentage increase benefiting the higher levels and a dollar amount 
benefiting the lower levels we think that the current circumstances favour 
a greater benefit for the lowest paid. We are required in particular to take 
the needs of the low paid into account. In light of the fact that 
award-reliant employees have not had an increase in wages since 2008, it 
is desirable that we increase award rates by the largest amount consistent 
with the statutory criteria. Secondly, we have very little data concerning 
the impact of a percentage increase on costs and employment. We have 
insufficient information to be confident that a percentage increase would 
not have disproportionate effects on employment at the higher award 
levels … 


192  It may also be noted that this position was one urged by the union movement 
over a long period of time. Because flat-dollar increases were applied across all 


 


88 The current weekly wage rate for a Pharmacist under the Pharmacy Award is $1033.40. The 
current C10 classification weekly wage rate under the Manufacturing Award is 837.40. 
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awards, the compression of relativities has occurred across the entire award 
wages system. We do not think that there is any proper basis to attempt to 
unwind now, in one award only in response to a claim by a single union, a 
common approach to the adjustment of wages which was taken for deliberate 
policy reasons with the support of the union movement as a whole. It is 
obvious, in addition, that if the approach now urged by the APESMA was taken 
in relation to the Pharmacy Award, there would be no logical reason why this 
would not sought to be flowed on to every other modern award, with 
ramifications that need not be spelled out. 


193  Accordingly the alternative basis for the APESMA’s claim is rejected. 
However we give some further consideration to the issue of pharmacists’ 
relativities with the C10 rate, and other rates, in the Manufacturing Award in the 
next part of this decision. 


 
Relativity between Pharmacist Rates and Manufacturing Award Rates 


194  The following table sets out the relative position concerning rates of pay, 
original relativity with C10 and qualifications as between relevant classification 
in the Manufacturing Award and the Pharmacy Award (noting that completion 
of a four-year undergraduate degree and a one-year internship is necessary to 
qualify for the base Pharmacist grade in the Pharmacy Award): 


 


Manu- 
facturing 
Award 
classifi- 
cation 


Mini- 
mum 
qualifi- 
cation 


Original 
relativity 
to C10 


Current 
Wage 
Rate 


Phar- 
macy 
Award 
classifi- 
cation 


Original 
relativity 
to C10 


Current 
Wage 
Rate 


C1 Degree 180/210% - Pharma- 
cist 
manager 


190%89 1290.90 


C2(b) Ad- 
vanced 
Diploma 
or 
equiva- 
lent + 
addi- 
tional 
training 


160% 1132.40 Pharma- 
cist in 
charge 


160%90 1158.40 


    Experi- 
enced 
pharma- 
cist 


 1131.80 


 
 
 
 


89 190% is the original relativity for the Pharmacist Manager Grade 1 classification, which 
became the Pharmacist Manager classification in the Pharmacy Award. 


90 160% is the original relativity for Pharmacist in charge Grade 1 classification, which became 
the Pharmacist in charge classification in the Pharmacy Award. 
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Manu- 
facturing 
Award 
classifi- 
cation 


Mini- 
mum 
qualifi- 
cation 


Original 
relativity 
to C10 


Current 
Wage 
Rate 


Phar- 
macy 
Award 
classifi- 
cation 


Original 
relativity 
to C10 


Current 
Wage 
Rate 


C2(a) Ad- 
vanced 
Diploma 
or 
equiva- 
lent + 
addi- 
tional 
training 


150% 1085.00    


C3 Ad- 
vanced 
Diploma 


145% 1058.60    


    Pharma- 
cist 


140%91 1033.40 


C4 80% 
towards 
an 
Ad- 
vanced 
Diploma 


135% 1005.90    


C5 Diploma 
or 
equiva- 
lent 


130% 979.60    


C6 C10 
(Trade 
certifi- 
cate III) 
+ 80% 
towards 
Diploma 
OR 50% 
towards 
Ad- 
vanced 
Diploma 


125% 960.00    


C7 Certifi- 
cate IV 
or 60% 
towards 
Diploma 


115% 913.70 Phar- 
macy 
Intern — 
2nd half 
of 
training 


 913.50 


 
 
 
 


91 140% is the original relativity for a Pharmacist in their first year of experience. 
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Manu- 
facturing 
Award 
classifi- 
cation 


Mini- 
mum 
qualifi- 
cation 


Original 
relativity 
to C10 


Current 
Wage 
Rate 


Phar- 
macy 
Award 
classifi- 
cation 


Original 
relativity 
to C10 


Current 
Wage 
Rate 


C8 C10 
(Trade 
certifi- 
cate III) 
+ 40% 
towards 
Diploma 


110% 889.90    


    Phar- 
macy 
Intern — 
1st half 
of 
training 


 883.40 


 


195  The above relativities do not align for equivalent qualifications, reflecting the 
difficulty arising from the original use of professional scientists as a reference 
point. Nor do they consistently relate to the Australian Qualifications 
Framework (the AQF), which ranks educational qualifications above the 
completion of the Senior Secondary Certificate of Education in ten levels as 
follows: 


Level 1 — Certificate I 
Level 2 — Certificate II 
Level 3 — Certificate III 
Level 4 — Certificate IV 
Level 5 — Diploma 
Level 6 — Advanced Diploma, Associate Degree 
Level 7 — Bachelor Degree 
Level 8 — Bachelor Honours Degree, Graduate Certificate, Graduate 
Diploma 
Level 9 — Masters Degree 
Level 10 — Doctoral Degree 


196  It can be seen, for example, that the rate of pay for a Pharmacy Intern, First 
half of training, who must possess a bachelor degree and is thus at Level 7 of 
the AQF, is lower than that of classification C8 in the Manufacturing Award, 
who is at Level 3 in the AQF. Similarly the base grade Pharmacist, who is at 
Level 7 in the AQF, is paid less than the C3, who is at Level 6 in the AQF. 


197  This outcome appears to be inconsistent with the principles stated and the 
approach taken concerning the proper fixation of award minimum rates in the 
ACT Child Care Decision, to which we have earlier made reference. However 
we note that the ACT Child Care Decision was made under a different statutory 
regime and pursuant to wage-fixing principles which no longer exist. 


198  This matter may potentially constitute a work value consideration relevant to 
the 4 yearly review of the Pharmacy Award. In the conduct of the review, the 
Commission is required to discharge its functions under s 156(2) and is not 
confined to matters raised by interested parties. We will as a first step invite 
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further submissions from interested parties concerning this matter. We will then 
consider what course, if any, should be taken. One possibility is that this aspect 
of the review may need to be referred back to the President of the Commission 
for consideration as to the procedural course to be taken pursuant to s 582, since 
the matter raised may have implications for other awards of the Commission, 
including but not limited to the Professional Employees Award 2010. 
Next step 


199 Interested parties may file further written submissions pursuant to [187], 
[189] and [198] within 28 days of the date of this decision. 


Further written submissions invited from interested parties 
CASANDRA FRANCAS 
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FAIR WORK COMMISSION 
 


Re 4 Yearly Review of Modern Awards — Award Stage — General 
Retail Industry Award 2020 


 
[2020] FWCFB 6301 


Ross J, President, Hatcher VP and Lee C 


18, 24 November 2020 


Awards — Award modernisation — 4 yearly review of General Retail Industry 
Award 2020 — Application for variation to junior rates — Fixation of 
minimum wages in modern awards — Underpinning concepts — Reason 
for and extent of variation permitted — Focus of Fair Work Commission’s 
consideration in assessing proposed variations — Relevance of State 
pre-reform awards — Whether link between competence and promotion of 
above level 1 junior employees proven — Whether competence alone 
suffıcient work value reason to support receipt of adult wages — Removal 
of junior rates for employees classified as level 4 and above — Factors 
relevant to determining impact on business of variation — No significant 
impact — Legislative framework for review of modern awards by 
Commission — Principles relevant to conduct of review — Fair Work Act 
2009 (Cth), ss 134, 138, 156. 


The remaining outstanding claim made in the 4 yearly review of the General 
Retail Industry Award 2020 (the Award) was that cl 17.2 of the Award be varied so 
as to confine the payment of junior rates to level 1 employees only. There were 
eight classification levels in the Award, ranging from shop assistant to store 
manager. The proposed variation meant that employees engaged at levels higher 
than level 1 would be paid the full adult rate. It was submitted that employees 
performing work at a higher classification than level 1 were recognised as having 
the necessary skills and competences applicable for the higher classification so 
that the full adult rate should apply to the rate paid to them, irrespective of age. 


The modern awards objective set out in s 134 of the Fair Work Act 2009 (Cth) 
(the Act) was that the modern awards, together with the National Employment 
Standards, provided a fair and relevant minimum safety net of terms and 
conditions, taking into account the various matters set out in that provision. 


Section 138 of the Act provided that a modern award could include terms that it 
was permitted to include, and had to include terms that it was required to include, 
but only to the extent necessary to achieve the modern awards objective. 


Section 156(3) of the Act stated that the Commission had to be satisfied that any 
proposed variation to modern award minimum wages was justified by work value 
reasons. Section 156(4) set out those reasons justifying the amount that employees 
should be paid for doing a particular kind of work, being reasons related to the 
nature of the work, or the level of skill or responsibility involved in doing 
the work or the conditions under which the work was done. 
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The majority of junior employees covered by the Award were employed at 
level 1. 


There was no consistent treatment of the application of junior rates across the 
modern awards system. 


Held (varying the Award in part): (1) The concepts of uniformity and 
consistency underpinned the fixation of minimum wages in modern awards. 


Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [76]-[79], considered. 
(2) If a modern award was not achieving the modern awards objective, then it 


was to be varied, but only so as to include terms that were necessary to achieve 
that objective. In such circumstances regard could be had to the terms of any 
proposed variation, but the focal point of the Commission’s consideration was 
upon the terms of that modern award, as varied. 


(3) The Award Modernisation Full Bench did not err in applying junior rates to 
all classifications just because the relevant Victoria, New South Wales and 
Australian Capital Territory pre-reform awards did not provide for junior rates 
above level 1. The award modernisation process was a broad balancing exercise 
which necessarily involved striking a balance as to appropriate safety net terms 
and conditions in light of diverse award arrangements that currently applied. 


Re Request from the Minister for Employment and Workplace Relations — 
28 March 2008 (2009) 187 IR 146, considered. 


(4) No evidence supported the proposition that a junior employee would not be 
promoted above level 1 unless he or she were competent so that, on the basis of 
that competence, they would be doing work equivalent to that of an adult 
employee and thus entitled to adult wages. Moreover such an assertion, of itself, 
was insufficient to satisfy s 156(3) of the Act. 


(5) A fundamental feature of the minimum wage objective was the requirement 
to establish and maintain a safety net of fair minimum wages. A necessary element 
of that was that the level of those wages bore a proper relationship to the value of 
work performed. Work value reasons justified removing junior rates for employees 
at level 4 and above, in keeping with the application of the concepts of uniformity 
and consistency which underpinned the fixation of minimum wages in modern 
awards. 


(6) Section 134(1)(f) of the Act, which obliged the Commission, when ensuring 
that modern awards provided a fair and relevant minimum safety net of terms and 
conditions, to take account of the likely impact of any exercise of modern award 
powers on business, including on productivity, employment costs and the 
regulatory burden, was not confined to those three matters. The provision was 
concerned with the impact of the exercise of those powers “on business”. 


(7) Applying that provision told against the proposed variation of cl 17.2 of the 
Award for level 4 to 8 junior employees since employment costs would increase, 
but that increase would not be significant as it was likely that very few junior 
employees would be employed at such classification levels. 


Consideration of the legislative framework for the review of modern awards by 
the Commission and principles relevant to carrying out such review. 


Cases Cited 
4 Yearly Review of Modern Awards — Award Stage — General Retail Industry 


Award 2020, Re [2020] FWCFB 5371. 
4 Yearly Review of Modern Awards — Penalty Rates, Re (2017) 265 IR 1. 
4 Yearly Review of Modern Awards — Pharmacy Industry Award 2010, Re 


[2017] FWCFB 3540. 
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1  The plain language review of this award has been finalised and the General 
Retail Industry Award 2020 (the Retail Award) came into operation on 
1 October 2020. This decision deals with the remaining outstanding claim made 
in the 4 yearly review of the Retail Award. 


2  The SDA seeks to vary what is now cl 17.2 of the Retail Award to limit the 
application of junior rates. The Retail Award currently applies junior 
percentages to all 8 classification levels. This means junior percentage rates 
apply from the shop assistant through to the store manager classifications levels. 
The proposed variation seeks to confine the payment of junior rates to level 1 
employees only; with the consequence that employees engaged at higher levels 
would be paid the full adult rate. Level 1 is the general shop assistant 
classification. 


3  On 8 October 2020 we issued a Statement1 (the October 2020 Statement) in 
which we summarised the evidence and submissions filed and posed a series of 
questions to interested parties. 


4 On 5 November 2020 the Commission published an information note, (the 
5 November Junior rates information note) which sets out the awards containing 
a junior rates clause, and whether such terms limit the application of those rates. 


5  A hearing was held on 18 November 2020. The transcript of that hearing is 
available here (<https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/ 
181120_am201760.htm>). 


6  Prior to the 18 November 2020 hearing the Commission published an 
information note summarising the responses of interested parties to some 
questions posed in the October 2020 Statement and posed a series of additional 
questions which the parties were asked to respond to during the course of the 
hearing. 


7  Before turning to the evidence and submissions advanced, we set out a 
summary of the legislative framework that applies to the 4 yearly review of 
modern awards (the Review). 


2. Legislative framework 
8  Section 156 of the Fair Work Act 2009 (Cth) (the Act) deals with the conduct 


of the Review and s 156(2) provides that the Commission must review all 
modern awards and may, among other things, make determinations varying 
modern awards. In this context “review” has its ordinary and natural meaning of 
“survey, inspect, re-examine or look back upon”.2 The discretion in 
s 156(2)(b)(i) to make determinations varying modern awards in a Review, is 
expressed in general, unqualified, terms. 


9  The Fair Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) 
Act 2018 (Cth) (the 2018 Amendment Act) was assented to on 11 Decem- 
ber 2018. The 2018 Amendment Act repealed the parts of the Act providing for 
the conduct of 4 yearly reviews of modern awards. However, Sch 4, Application 
and transitional provisions, of the 2018 Amendment Act preserved the operation 


 


1 Re 4 Yearly Review of Modern Awards — Award Stage — General Retail Industry Award 2020 
[2020] FWCFB 5371. 


2 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [38]. 
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of the relevant provisions in the Act in respect of reviews of modern awards 
conducted as part of 4 yearly reviews of modern awards, if such review was 
commenced, but not completed, prior to 1 January 2018. 


10  The review of the Retail Award commenced prior to 1 January 2018. 
Accordingly, the Review may continue pursuant to the provisions of the Act 
despite their repeal. 


11  If a power to decide is conferred by a statute and the context (including the 
subject matter to be decided) provides no positive indication of the consider- 
ations by reference to which a decision is to be made, a general discretion 
confined only by the subject matter, scope and purposes of the legislation will 
ordinarily be implied.3 However, a number of provisions of the Act which are 
relevant to the Review operate to constrain the breadth of the discretion in 
s 156(2)(b)(i). In particular, the Review function in Pt 2-3 of the Act involves 
the performance or exercise of the Commission’s “modern award powers” (see 
s 134(2)(a)). It follows that the “modern awards objective” in s 134 applies to 
the Review. 


12  Section 138 (achieving the modern awards objective) and a range of other 
provisions of the Act are also relevant to the Review: s 3 (object of the Act); 
s 55 (interaction with the National Employment Standards (the NES)); Pt 2-2 
(the NES); s 135 (special provisions relating to modern award minimum 
wages); Div 3 (terms of modern awards) and Div 6 (general provisions relating 
to modern award powers) of Pt 2-3; s 284 (the minimum wages objective); 
s 577 (performance of functions etc by the Commission); s 578 (matters the 
Commission must take into account in performing functions etc); and Div 3 of 
Pt 5-1 (conduct of matters before the Commission). 


13 The modern awards objective is in s 134 of the Act: 


134 The modern awards objective 
What is the modern awards objective? 


(1) The FWC must ensure that modern awards, together with the National 
Employment Standards, provide a fair and relevant minimum safety net of 
terms and conditions, taking into account: 


(a) relative living standards and the needs of the low paid; and 
(b) the need to encourage collective bargaining; and 
(c) the need to promote social inclusion through increased workforce 


participation; and 
(d) the need to promote flexible modern work practices and the 


efficient and productive performance of work; and 
(da) the need to provide additional remuneration for: 


(i) employees working overtime; or 
(ii) employees working unsocial, irregular or unpredictable 


hours; or 
(iii) employees working on weekends or public holidays; or 
(iv) employees working shifts; and 


(e) the principle of equal remuneration for work of equal or 
comparable value; and 


(f) the likely impact of any exercise of modern award powers on 
business, including on productivity, employment costs and the 
regulatory burden; and 


 


3 O’Sullivan v Farrer (1989) 168 CLR 210 at 216 per Mason CJ, Brennan, Dawson and 
Gaudron JJ. 
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(g) the need to ensure a simple, easy to understand, stable and 
sustainable modern award system for Australia that avoids 
unnecessary overlap of modern awards; and 


(h) the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, performance 
and competitiveness of the national economy. 


This is the modern awards objective. 
 


When does the modern awards objective apply? 
(2) The modern awards objective applies to the performance or exercise of the 


FWC’s modern award powers, which are: 
(a) the FWC’s functions or powers under this Part; and 
(b) the FWC’s functions or powers under Part 2-6, so far as they relate 


to modern award minimum wages. 
Note: The FWC must also take into account the objects of this Act and any 
other applicable provisions. For example, if the FWC is setting, varying or 
revoking modern award minimum wages, the minimum wages objective 
also applies (see section 284). 


 
14  The modern awards objective is to “ensure that modern awards, together with 


the NES, provide a fair and relevant minimum safety net of terms and 
conditions”, taking into account the particular considerations identified in 
s 134(1)(a)-(h) of the Act (the s 134 considerations). 


15  The modern awards objective is very broadly expressed.4 It is a composite 
expression which requires that modern awards, together with the NES, provide 
“a fair and relevant minimum safety net of terms and conditions”, taking into 
account s 134 considerations.5 “Fairness” in this context is to be assessed from 
the perspective of the employees and employers covered by the modern award 
in question.6 


16  The obligation to take into account the s 134 considerations means that each 
of these matters, insofar as they are relevant, must be treated as a matter of 
significance in the decision-making process.7 No particular primacy is attached 
to any of the s 134 considerations8 and not all of the matters identified will 
necessarily be relevant in the context of a particular proposal to vary a modern 
award. 


17  It is not necessary to make a finding that the modern award fails to satisfy 
one or more of the s 134 considerations as a prerequisite to the variation of a 
modern award.9 Generally speaking, the s 134 considerations do not set 
a particular standard against which a modern award can be evaluated; many of 


 


4 Shop, Distributive and Allied Employees Association v National Retail Association (No 2) 
(2012) 205 FCR 227; 219 IR 382 at [35]. 


5 Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 at [128]; Shop, 
Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [41]-[44]. 


6 Re Annual Wage Review 2017-18 (2018) 279 IR 215 at [21]-[24]. 
7 Edwards v Giudice (1999) 94 FCR 561 at [5]; Australian Competition and Consumer 


Commission v Leelee Pty Ltd [2000] ATPR 41-742 at [81]-[84]; National Retail Association v 
Fair Work Commission (2014) 225 FCR 154; 244 IR 461 at [56]. 


8 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [33]. 


9 National Retail Association v Fair Work Commission (2014) 225 FCR 154; 244 IR 461 
at [105]-[106]. 
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them may be characterised as broad social objectives.10 In giving effect to the 
modern awards objective the Commission is performing an evaluative function 
taking into account the matters in s 134(1)(a)-(h) of the Act and assessing the 
qualities of the safety net by reference to the statutory criteria of fairness and 
relevance. 


18  Further, the matters which may be taken into account are not confined to the 
s 134 considerations. As the Full Court observed in Shop, Distributive and 
Allied Employees Association v Australian Industry Group11 (the Penalty Rates 
Review): 


What must be recognised, however, is that the duty of ensuring that modern 
awards, together with the National Employment Standards, provide a fair and 
relevant minimum safety net of terms and conditions itself involves an evaluative 
exercise. While the considerations in s 134(a)-(h) inform the evaluation of what 
might constitute a “fair and relevant minimum safety net of terms and conditions”, 
they do not necessarily exhaust the matters which the FWC might properly 
consider to be relevant to that standard, of a fair and relevant minimum safety net 
of terms and conditions, in the particular circumstances of a review. The range of 
such matters “must be determined by implication from the subject matter, scope 
and purpose of the Fair Work Act” (Minister for Aboriginal Affairs v 
Peko-Wallsend Ltd [1986] HCA 40; (1986) 162 CLR 24 at 39-40).12 


19  Section 138 of the Act emphasises the importance of the modern awards 
objective: 


138 Achieving the modern awards objective 
A modern award may include terms that it is permitted to include, and must 


include terms that it is required to include, only to the extent necessary to achieve 
the modern awards objective and (to the extent applicable) the minimum wages 
objective. 


20  What is “necessary” to achieve the modern awards objective in a particular 
case is a value judgment, taking into account the s 134 considerations to the 
extent that they are relevant having regard to the context, including 
the circumstances pertaining to the particular modern award, the terms of any 
proposed variation and the submissions and evidence.13 


21  In Shop, Distributive and Allied Employees Association v National Retail 
Association (No 2)14 Tracey J considered what it meant for the Commission to 
be satisfied that making a determination varying a modern award (outside a 
4 yearly review) was “necessary to achieve the modern awards objective” for 
the purposes of s 157(1). His Honour held: 


The statutory foundation for the exercise of FWA’s power to vary modern 
awards is to be found in s 157(1) of the Act. The power is discretionary in nature. 


 


10 See National Retail Association v Fair Work Commission (2014) 225 FCR 154; 244 IR 461 
at [109]-[110]; albeit the Court was considering a different statutory context, this observation 
is applicable to the Commission’s task in the Review. 


11 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [161]. 


12 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 
253 FCR 368; 272 IR 88 at [48]. 


13 See generally: Shop, Distributive and Allied Employees Association v National Retail 
Association (No 2) (2012) 205 FCR 227; 219 IR 382. 


14 Shop, Distributive and Allied Employees Association v National Retail Association (No 2) 
(2012) 205 FCR 227; 219 IR 382. 
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Its exercise is conditioned upon FWA being satisfied that the variation is 
“necessary” in order “to achieve the modern awards objective”. That objective 
is very broadly expressed: FWA must “provide a fair and relevant minimum safety 
net of terms and conditions” which govern employment in various industries. In 
determining appropriate terms and conditions regard must be had to matters such 
as the promotion of social inclusion through increased workforce participation and 
the need to promote flexible working practices. 


… 
The question under this ground then becomes whether there was material before 


the Vice President upon which he could reasonably be satisfied that a variation to 
the Award was necessary, at the time at which it was made, in order to achieve the 
statutory objective. 


… 
In reaching my conclusion on this ground I have not overlooked the SDA’s 


subsidiary contention that a distinction must be drawn between that which is 
necessary and that which is desirable. That which is necessary must be done. That 
which is desirable does not carry the same imperative for action. Whilst this 
distinction may be accepted it must also be acknowledged that reasonable minds 
may differ as to whether particular action is necessary or merely desirable. It was 
open to the Vice President to form the opinion that a variation was necessary.15 


22  The above observation — in particular the distinction between that which is 
“necessary” and that which is merely “desirable” — is apposite to s 138, 
including the observation that reasonable minds may differ as to whether a 
particular award term or proposed variation is necessary, as opposed to merely 
desirable. What is “necessary” to achieve the modern awards objective in a 
particular case is a value judgment, taking into account the s 134 considerations 
to the extent that they are relevant having regard to the context, including the 
circumstances pertaining to the particular modern award, the terms of any 
proposed variation and the submissions and evidence.16 


23  In Re 4 Yearly Review of Modern Awards — Penalty Rates17 (the Penalty 
Rates Case) the Full Bench summarised the general propositions applying to the 
Commission’s task in the Review, as follows: 


1. The Commission’s task in the Review is to determine whether a particular 
modern award achieves the modern awards objective. If a modern award is 
not achieving the modern awards objective then it is to be varied such that 
it only includes terms that are “necessary to achieve the modern awards 
objective” (s 138). In such circumstances regard may be had to the terms 
of any proposed variation, but the focal point of the Commission’s 
consideration is upon the terms of the modern award, as varied. 


2. Variations to modern awards must be justified on their merits. The extent 
of the merit argument required will depend on the circumstances. Some 
proposed changes are obvious as a matter of industrial merit and in such 
circumstances it is unnecessary to advance probative evidence in support 
of the proposed variation. Significant changes where merit is reasonably 
contestable should be supported by an analysis of the relevant legislative 
provisions and, where feasible, probative evidence. 


 


15 Shop, Distributive and Allied Employees Association v National Retail Association (No 2) 
(2012) 205 FCR 227; 219 IR 382 at [35]-[37] and [46]. 


16 See generally: Shop, Distributive and Allied Employees Association v National Retail 
Association (No 2) (2012) 205 FCR 227; 219 IR 382. 


17 Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1. 
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3. In conducting the Review it is appropriate that the Commission take into 
account previous decisions relevant to any contested issue. For example, 
the Commission will proceed on the basis that prima facie the modern 
award being reviewed achieved the modern awards objective at the time it 
was made. The particular context in which those decisions were made will 
also need to be considered. 


4. The particular context may be a cogent reason for not following a previous 
Full Bench decision, for example: 


• the legislative context which pertained at that time may be 
materially different from the Fair Work Act 2009 (Cth); 


• the extent to which the relevant issue was contested and, in 
particular, the extent of the evidence and submissions put in the 
previous proceeding will bear on the weight to be accorded to 
the previous decision; or 


• the extent of the previous Full Bench’s consideration of the 
contested issue. The absence of detailed reasons in a previous 
decision may be a factor in considering the weight to be accorded 
to the decision.18 


24  Where an interested party applies for a variation to a modern award as part of 
the Review, the proper approach to the assessment of that application was 
described by a Full Court of the Federal Court in Construction, Forestry, 
Mining and Energy Union v Anglo American Metallurgical Coal Pty Ltd19 as 
follows: 


[28] The terms of s 156(2)(a) require the Commission to review all modern 
awards every four years. That is the task upon which the Commission was 
engaged. The statutory task is, in this context, not limited to focusing upon 
any posited variation as necessary to achieve the modern awards objective, 
as it is under s 157(1)(a). Rather, it is a review of the modern award as a 
whole. The review is at large, to ensure that the modern awards objective 
is being met: that the award, together with the National Employment 
Standards, provides a fair and relevant minimum safety net of terms and 
conditions. This is to be achieved by s 138 — terms may and must be 
included only to the extent necessary to achieve such an objective. 


[29] Viewing the statutory task in this way reveals that it is not necessary for 
the Commission to conclude that the award, or a term of it as it currently 
stands, does not meet the modern award objective. Rather, it is necessary 
for the Commission to review the award and, by reference to the matters in 
s 134(1) and any other consideration consistent with the purpose of the 
objective, come to an evaluative judgment about the objective and what 
terms should be included only to the extent necessary to achieve the 
objective of a fair and relevant minimum safety net. 


25  In the same decision the Full Court also said: “… the task was not to address 
a jurisdictional fact about the need for change, but to review the award and 
evaluate whether the posited terms with a variation met the objective”.20 


26 The above summary of the legislative framework formed part of the 
October 2020 Statement and no party took issue with it. Further, it is common 


 


18 Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 at [269]. 
19 Construction, Forestry, Mining and Energy Union v Anglo American Metallurgical Coal Pty 


Ltd (2017) 252 FCR 337. 
20 Construction, Forestry, Mining and Energy Union v Anglo American Metallurgical Coal Pty 


Ltd (2017) 252 FCR 337 at [46]. 
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ground that the application seeks to vary modern award minimum wages and 
that the Commission must be satisfied that such a variation is justified by work 
value reasons. Section 156 relevantly provides: 


(3) In a 4 yearly review of modern awards, the FWC may make a 
determination varying modern award minimum wages only if the FWC is 
satisfied that the variation of modern award minimum wages is justified by 
work value reasons. 


(4) Work value reasons are reasons justifying the amount that employees 
should be paid for doing a particular kind of work, being reasons related to 
any of the following: 


(a) the nature of the work; 
(b) the level of skill or responsibility involved in doing the work; 
(c) the conditions under which the work is done. 


27  The NRA submits that “in assessing whether the work value reasons ‘relate 
to’ any of the matters set out in section 157(2A)(a) to (c), the words are 
themselves reasonably broad but nevertheless require ‘the existence of a 
connection or association’”.21 This proposition was not contested by counsel for 
the SDA, who emphasised that “relate to” is an expression of broad import. We 
agree with both the NRA’s submission and the point made by the SDA. 


28  We make one further observation relevant to the fixation of modern award 
minimum wages; namely that concepts of uniformity and consistency underpin 
the fixation of minimum wages in modern awards. As the Expert Panel observed 
in Re Annual Wage Review 2012-1322 (footnotes omitted): 


At the outset it is important to appreciate that the Act was legislated against the 
background of a long-standing approach to minimum wage fixation. Parliament 
may be presumed to have known of the historical approach taken to such claims. 
The concepts of uniformity and consistency of treatment have underpinned the 
fixation of minimum wages in modern awards and date back to the establishment 
of consistent minimum rates within and across awards endorsed in the National 
Wage Case February 1989 Review and implemented in the National Wage Case 
August 1988 decision. The principle of consistent minimum rates across awards 
was maintained through the award simplification process; the Paid Rates Review; 
and award modernisation. 


As to the current legislative framework, the minimum wages objective requires 
us to establish and maintain “a safety net of fair minimum wages” and the modern 
awards objective requires us to ensure that modern awards (together with the 
National Employment Standards) provide a fair and relevant minimum safety net 
of terms and conditions. The modern awards objective also speaks of the need to 
ensure a “stable and sustainable modern award system”. In our view, 
considerations of fairness and stability tell against an award-by-award approach to 
minimum wage fixation. If differential treatment was afforded to particular 
industries this would distort award relativities and lead to disparate wage 
outcomes for award-reliant employees with similar or comparable levels of skill. 
In this regard, we note that in its submission, Australian Business Industrial (ABI) 
“fully accepts that there is a presumption of uniformity in the Fair Work Act and 
compelling reasons for the system of modern awards for awards to be treated 
equally in Division 3 Part 2-6 reviews” … The maintenance of consistent 
minimum wages in modern awards and the need to ensure a stable and sustainable 


 


21 NRA submission, 11 November 2020 at 1.10, citing Project Blue Sky Inc v Australian 
Broadcasting Authority (1998) 194 CLR 355 at [87]. 


22 Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [76]-[79]. 
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modern award system would be undermined if the Panel too readily acceded to 
requests for differential treatment. 


At a broader, conceptual, level it is important to appreciate that the framework 
for workplace relations established by the Act is predicated on a guaranteed safety 
net which underpins enterprise level collective bargaining. The safety net of fair, 
relevant and enforceable minimum wages and conditions is provided through 
modern awards, national minimum wage orders and the National Employment 
Standards. Collective bargaining at the enterprise level is underpinned by that 
safety net. This is evident from the fact that enterprise agreements must pass the 
“better off overall test” in s 193 of the Act and the terms of an enterprise 
agreement may supplement, but cannot exclude, any provision of the National 
Employment Standards (ss 55 and 186(2)(c)). 


The award-by-award approach to minimum wage fixation, based on sectoral 
considerations, advocated by some parties in these proceedings is inimicable to the 
safety net nature of modern award minimum wages. Enterprise level collective 
bargaining is the primary means by which the statutory framework envisages 
differential treatment based on the circumstances in particular enterprises, which 
would be influenced by relevant sectoral considerations. That the system functions 
in this way is evidenced by the sectoral variation in actual wage outcomes. 


29  We will apply the above principles to the matter before us. We now turn to 
the evidence. 
3. The evidence 
3.1 Expert report of Dr O’Brien 


30  The SDA filed an Expert Report in support of its claim. The Expert Report 
was prepared by Dr Martin O’Brien, Associate Professor of Economics, 
University of Wollongong. Dr O’Brien’s report was marked as Exhibit SDA 1 
and was the subject of oral evidence on 8 October 2019. The transcript of that 
proceeding is available here (<https://www.fwc.gov.au/documents/sites/ 
awardsmodernfouryr/081019-am201760.htm>). 


31  In essence, the purpose of the report was to establish the number of junior 
employees employed in classifications higher than Level 1; thus, identifying the 
number of employees affected by the claim. Using data from the 2016 Census 
Dr O’Brien concluded that: 


• the total number of employees in the general retail industry was 
774 675 


• the number of employees in the general retail industry under 21 years 
of age was 160 848 


• of these junior employees, 17 244 or 11%, were employed in 
classifications higher than Level 1. 


32  Dr O’Brien’s methodology is set out in his report, and, in short, involved the 
following steps: 


1. The number of employees covered by the Retail Award is calculated 
from ABS ANZSIC data using the ANZSIC classes “mapped” to the 
Retail Award contained in Research Report 2/2012: Analysing modern 
award coverage using the Australian and New Zealand Standard 
Industrial Classification 2006: Phase 1 Report.23 The 2016 Census data 


 


23 See Preston M, Pung A, Leung E, Casey C, Dunn A and Richter O, “Research Report 2/2012: 
Analysing modern award coverage using the Australian and New Zealand Standard Industrial 
Classification 2006: Phase 1 Report”, February 2012; Spreadsheets with modern awards and 
relevant ANZSIC classes listed, Re Annual Wage Review 2012-13 (2013) 235 IR 332. 
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was used as it is the only source of the 4 digit level ANZSIC data. In 
step 1 Dr O’Brien excluded, among other things, 4 digit ANZSCO unit 
groups with “clerk” in their descriptions on the basis that the Retail 
Award “excludes clerks”.24 


2. Employee totals covered by the Retail Award are compiled for those 
aged 15 to 20 years (junior employees), using the 2016 Census data. 


3. The number of Level 1 junior employees is identified using the Fair 
Work Ombudsman’s list of job descriptions and aligning them with 
ANZSCO descriptions. 


33  In the course of cross examination Dr O’Brien was taken to the Retail Award 
and the description of the “general retail industry”. Dr O’Brien acknowledged 
that the exclusion of clerical functions from the Retail Award only operates to 
exclude clerical functions performed away from the retail establishment and not 
functions performed at the retail establishment.25 Dr O’Brien also conceded that 
by excluding clerks at classification levels 4, 6, 7 and 8, the number of 
employees included in his calculation “is less than it might have been”.26 
Dr O’Brien’s evidence is that the extent of the underestimation would not be 
more than 1210 employees as that is the number of clerical employees excluded 
from his calculation.27 Further, Dr O’Brien conceded that: 


• under classification level 3 an employee may not have to do 
supervision28 and on that basis it is possible that some of the employees 
included in calculating the number of level 1 employees could actually 
be level 3 employees;29 


• it is possible that some employees who identified themselves as “store 
persons”, and who Dr O’Brien classified as level 1 employees, operate 
forklifts and hence should have been classified as level 2 employees;30 
and 


• the data used does not include employees aged under 15 years.31 
34  ABI submits that to the extent that the O’Brien Report is relied upon to 


demonstrate the number of junior employees engaged at levels 2 and above (the 
Relevant Figure), the report underestimates the Relevant Figure on a number of 
bases including that: 


(a) it excludes junior employees performing clerical functions at the retail 
establishment and clerks at levels 4-8; 


(b) it is possible that some of those junior employees who identified 
themselves as “store persons” operate forklifts (and are level 2) and 
have been improperly excluded; 


(c) junior employees engaged as senior salespersons not performing 
supervisory duties have not been included; and 


(d) it does not include junior employees under 15.32 
 


24 See Exhibit SDA 1 at [4]. 
25 Transcript, 8 October 2019 at PN95-PN103. 
26 Transcript, 8 October 2019 at PN120. 
27 Transcript, 8 October 2019 at PN206. 
28 Transcript, 8 October 2019 at PN183. 
29 Transcript, 8 October 2019 at PN195. 
30 Transcript, 8 October 2019 at PN163. 
31 Transcript, 8 October 2019 at PN203. 
32 ABI submission, 11 November 2020 at [9.1]-[9.2]. 


352







 
 


308 FAIR WORK COMMISSION [(2020) 
 


35 The NRA also notes that: 
(a) when asked if there was any way of knowing whether some employees 


who identified themselves as “store persons” (Retail Employee Level 1) 
operated forklifts (Retail Employee Level 2), Dr O’Brien’s evidence was 
that: 


(i) this was impossible to determine “without asking the individuals 
filling out the form”; and 


(ii) “(he) couldn’t get into the thought process of the person filling out 
the census form to be able to say that a forklift driver would not 
have filled out that they were a store person”.33 


36  The SDA submits that the following findings should be made on the basis of 
Dr O’Brien’s evidence: 


• The total number of employees in the general retail industry in 2016 
was 774,675. 


• The number of employees under 21 years of age was 160,848. 
• Of those junior employees, 17,244 or 11% were employed in 


classifications higher than Level 1 although that figure could be 
increased by not more than 1,210 employees employed in retail 
establishments in clerical positions. 


• Some (but a small number) of the employees which Dr O’Brien 
classified as Level 1 may be Level 3 employees. 


• Some (but a small number) of the employees who identified themselves 
as store persons may be Level 2 employees not Level 1 employees. 


37  ABI submits that it is not possible to identify with any certainty the precise 
effect these issues have on the Relevant Figure but concedes that a minority of 
junior employees are engaged above Level 1. A similar submission is advanced 
by the NRA.34 


38  We acknowledge that a consequence of the limitations in the O’Brien Report 
which have been identified at [33] and [35] is that we are not able to precisely 
identify the proportion of junior employees employed in classifications higher 
than level 1; but we think it is likely to be in the order of 10 to 15 per cent. 


3.2 Survey Report 
39  In addition to Dr O’Brien’s evidence, a survey was administered via an 


online platform. A link to the survey document was sent by the Commission to 
each party and the email was then forwarded by each employer party to their 
members. The survey was open for a period of 5 weeks from 11 February 2020 
until 13 March 2020. 


40  Participation in the survey was limited to the membership of parties in matter 
AM2017/60 (or enterprises represented in the proceedings). As a result, the total 
sample of enterprises surveyed is difficult to quantify. 


41  A Survey Report analysing the results of the survey was published on the 
Commission’s website on 8 October 2020. There were a limited number of 
responses to the survey and the report is based on the 125 responses received. 
As noted in the report: “Due to the small sample size, results should be viewed 
as indicative only and cannot be extrapolated across the industry as a whole”. 


 


33 NRA submission, 11 November 2020 at [1.16], citing Transcript, 8 October 2019 at 
PN163-PN164. 


34 NRA submission, 11 November 2020 at [43]. 
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42 A relevant finding from the Report is as follows: 


 
309 


Enterprises were asked to provide the number of junior employees covered by the 
Retail Award. A total of 146 junior employees were covered by the Retail Award 
among the enterprises. The majority (88.4 per cent or 129 junior employees) were 
employed at Level 1, 9.5 per cent were employed at Level 2 and around 2.0 per 
cent were employed at Level 3. 


 
43  As ABI and the SDA both observe, the survey analysis is based on very few 


responses and should receive little, or no, weight. To the extent that the survey 
provides some anecdotal evidence it supports findings which are in any event 
uncontroversial, namely: 


• the majority of junior employees are employed at Level 1; 
• there is a minority of junior employees at Levels 2 and above. 


3.3 Information note — junior rates 


44  On 5 November 2020 an information note on junior rates, prepared by 
Commission staff, was published. That information note sets out the results of 
research into which awards contain a junior rates clause, and whether a clause 
dealing with junior rates limits the application of those rates. 


45  The SDA and ABI made detailed submissions in response to the information 
note. We do not find it necessary to canvass the range of matters raised in those 
submissions. It is sufficient to note that there is no consistent treatment of the 
application of junior rates across the modern awards system. 


 
4. The submissions 


46  Initial submissions were received from the SDA (submission and expert 
report) on 5 June 2019 and the ARA (submission) on 19 June 2019. ABI filed a 
submission in reply on 27 August 2019. These submissions were summarised in 
our Statement of 8 October 202035 and we need not repeat them here. 
Submissions in response to the October 2020 Statement and the 5 November 
Junior rates information note were received from: 


• SDA (11 November 2020, amended 13 November 2020); 
• NRA (11 November 2020); 
• ABI and NSWBC (11 November 2020); and 
• ABI and SDA Joint Report (11 November 2020). 


47 The SDA’s submission can be distilled into seven points: 
1. The SDA contends that the award modernisation process did not 


address the merits of what is now clause 17.2 but rather adopted the 
“limited objective” of providing a uniform set of rates based on 
the terms of the relevant predecessor awards and NAPSA’s.36 


2. Prior to the making of the modern award a number of “significant” pre 
reform awards provided that junior employees employed above level 1 
were paid the full adult rate, including the Shop, Distributive and Allied 
Employees Association — Victorian Shops Award, the Shop Employees 
(State) Award (NSW) and the Retail and Wholesale Industry — Shop 


 


35 Re 4 Yearly Review of Modern Awards — Award Stage — General Retail Industry Award 2020 
[2020] FWCFB 5371. 


36 See SDA submission at [19]-[22] and [31] citing Re Request from the Minister for 
Employment and Workplace Relations — 28 March 2008 (2008) 177 IR 364 at [71]. 
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Employees — ACT Award 2000.37 The SDA submits that the 
underpinning awards did not support the outcome in the award 
modernisation process and did support the SDA’s proposal. 


3. Applying the junior percentages to levels above level 1 is said to 
diminish the additional monetary compensation which is provided in 
recognition of higher skills, competencies and responsibility. 


4. The retention of junior rates in their current form is inconsistent with 
the principle of equal remuneration for work of equal value.38 


5. The variation proposed is sustainable and affordable and will not have a 
detrimental impact on employers or the broader economy. The SDA 
relies on Dr O’Brien’s report as to the number of employees who could 
be impacted by the variation, submitting that: 


At most approximately 17 000 employees could be entitled to an 
increase in wages. This number would be lower given the number of 
20 year olds in that group who would already be paid the adult rate 
of pay.39 


We note that of the 168 848 Retail Award employees under 21 years of 
age some 34 774 (21 per cent) were aged 20 years.40 


6. In its current form clause 17.2 fails to meet the object of the Act (in 
particular s 3(a) and (b) and does not provide a “fair and relevant safety 
net”, as required by s 134(1). 


7. The proposed variation is consistent with 2017 decision to vary junior 
rates in the Retail Award41 and with the variation of the Pharmacy 
Industry Award to provide that junior rates only apply to levels 1 and 2 
in that award.42 


48 As to point 7 above, cl 16.2 of the Pharmacy Award provides: 


16.2 Junior rates (pharmacy assistants levels 1 and 2 only) 
An employer must pay an employee, who is classified as a pharmacy assistant 


level 1 or level 2 and aged as specified in column 1 of Table 4 — Junior rates 
(pharmacy assistants levels 1 and 2 only), at least at the percentage specified in 
column 2 of the minimum rate that would otherwise be applicable under Table 3 
— Minimum rates: 


 
 
 
 
 
 
 
 
 


37 SDA submission at [50]. 
38 We note that this submission was qualified in the SDA’s submission of 11 November 2020. 
39 SDA submission at [90]. 
40 Exhibit SDA 1 at [13]-[14]. 
41 See Re Modern Awards Review 2012 — General Retail Industry Award 2010 — Junior Rates 


(2014) 241 IR 243. 
42 Re  4  Yearly  Review  of  Modern  Awards  —  Pharmacy  Industry  Award  2010 


[2017] FWCFB 3540. 
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Table 4 — Junior rates (pharmacy assistants levels 1 and 2 only) 


Column 1 
Age 


Column 2 
% of minimum rate 


Under 16 years of age 45% 
16 years of age 50% 
17 years of age 60% 
18 years of age 70% 
19 years of age 80% 
20 years of age 90% 


 
49  The classification definitions are set out in Schedule A of the Pharmacy 


Award: 
A.1 Pharmacy assistant level 1 is an employee working as a pharmacy 


assistant in a community pharmacy who has not acquired the competencies 
required to hold a qualification in Community Pharmacy and is not 
covered by any other classification in this Schedule. 


A.2 Pharmacy assistant level 2 is an employee who has acquired the 
competencies required to be the holder of a Certificate II in Community 
Pharmacy, as determined by the National Quality Council or a successor 
body. 


50  The variation to cl 16.2 which confined the application of junior rates to 
pharmacy assistants levels 1 and 2 only was made with the consent of the 
interested parties. The decision approving those changes states: 


[66] In relation to the other variations sought by the interested parties by 
consent (as set out in Annexure A), those variations are agreed, 
straightforward and uncontroversial. The interested parties made submis- 
sions at the hearing on 31 March 2017 in support of the variations.43 


[67] Having regard to the requirements set out in s 134(1) of the Act, and the 
consent submissions of the interested parties to support the making of 
the variations in Annexure A, as stated, the variations sought are necessary 
to achieve the modern awards objective. 


[68] These variations are therefore, considered appropriate. Determinations to 
give effect to the variations will separately be issued. The variations will 
take effect on 7 August 2017.44 


51  The essence of the SDA’s case is that employees performing work at a higher 
classification than Level 1 are recognised as having the necessary skills and 
competencies applicable for the higher classification and the full adult rate 
should apply to the rates paid to these employees, irrespective of age. 


52  The SDA advances the following submission in relation to the consideration 
of work value: 


the position the SDA takes is that it is axiomatic that an employee promoted or 
appointed above the base level is promoted or appointed to perform the tasks at 
that level and that there is no room for the existence of junior rates in those 
circumstances. When it is recalled that the junior rates were established in the 


 


43 Re 4 Yearly Review of Modern Awards — Preliminary Jurisdictional Issues (2014) 241 IR 189 
at [32], [38]-[39]. 


44 Re  4  Yearly  Review  of  Modern  Awards  —  Pharmacy  Industry  Award  2010 
[2017] FWCFB 3540 at [66]-[68]. 
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GRIA against a background of their non-existence in the major awards from 
which the GRIA was drawn it can be readily seen that there is a very strong work 
value argument for an abolition of the reduction which was imposed in the 2010 
award at levels above Level 1.45 


53 We deal later with the relevant award history. 
54  ABI, the NRA and the Newsagents Association of NSW and ACT oppose the 


claim. 
55 ABI opposes the SDA claim on 4 primary grounds: 


1. There is insufficient evidence to support the SDA claim. 
• the SDA Claim seeks to vary modern award minimum 


wages, requiring the Full Bench to be satisfied that such 
variation is justified by work value reasons — no evidence 
whatsoever has been filed establishing that work value 
reasons exist; and 


• the SDA Claim seeks a significant change which is required 
to be supported by a submission which addresses the relevant 
legislative provisions and be accompanied by probative 
evidence properly directed to demonstrating the facts 
supporting the proposed variation. The evidence as filed 
(such as it is) does not demonstrate the facts supporting the 
proposed variation, only establishing the number of 
employees that the proposed variation may affect. 


2. The SDA’s reliance on s 134(1)(e) is entirely misconceived as that 
provision is irrelevant to the SDA Claim. 


3. The SDA’s contestation that the Award prima facie met the modern 
award objective when made appears to take issue with a matter already 
determined by the Full Bench. 


4. There are strong merit arguments that arise against the claim. 
56 Similar arguments are advanced by the other employer interests. 


5. Consideration 
57  As we have mentioned, the Commission’s task in the Review is to determine 


whether a particular modern award achieves the modern awards objective. If a 
modern award is not achieving the modern awards objective then it is to be 
varied such that it only includes terms that are “necessary to achieve the modern 
awards objective” (s 138). In such circumstances regard may be had to the 
terms of any proposed variation, but the focal point of the Commission’s 
consideration is upon the terms of the modern award, as varied. 


58  Variations to modern awards must be justified on their merits. Significant 
changes where merit is reasonably contestable should be supported by an 
analysis of the relevant legislative provisions and, where feasible, probative 
evidence. The variation proposed by the SDA constitutes a significant change, 
the merits of which are reasonably contestable. 


59  It is convenient to deal first with the SDA’s contention that in making the 
Retail Award, the Award Modernisation Full Bench gave no consideration of 
the merits of junior rates and, further, insofar as the Retail Award was based on 


 


45 SDA submission, 11 November 2020 at [16]. 
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pre-reform instruments the insertion of junior rates for all classification levels 
was an error because the relevant Victorian, NSW and ACT pre-reform awards 
did not provide for junior rates above level one. 


60  The Award Modernisation Full Bench decisions, submission, transcripts and 
relevant pe-reform instruments are set out in the Joint Report filed by ABI 
and the SDA and we need not recite all that material here We propose to briefly 
canvass some of the background and then make some observations about the 
award history and the SDA’s contention that the application of junior rates to all 
classification levels was an error. 


61  We use the term “award modernisation” to refer to the processes under 
Pt 10A of the Workplace Relations Act 1996 (Cth) (the WR Act). The current 
122 modern awards46 were made during 2008-09 because of that process and 
came into operation on 1 January 2010. The awards were the subject of further 
variations during the award modernisation process, in some cases before they 
commenced operation. A further “Transitional Review” commenced in 2012 
under the Fair Work (Transitional Provisions and Consequential Amendments) 
Act 2009 (Cth) (the TPCA Act). 


62  In determining the final provisions in each modern award the Award 
Modernisation Full Bench generally adopted the terms and conditions in the 
pre-reform instruments with the widest application: 


The consolidated request also provides that the process is not intended to 
disadvantage employees or increase costs for employers — objectives which are 
potentially competing. The content of the awards we have formulated is a 
combination of existing terms and conditions in relevant awards and existing 
community standards. In order to minimise disadvantage to employees and 
increases in costs for employers we have generally adopted terms and conditions 
which have wide application in the existing awards in the relevant industry or 
occupation. However the introduction of modern awards applying across the 
private sector in place of the variety of different provisions in the Federal and 
State awards inevitably means that some conditions will change in some States. 
Some wages and conditions will increase as a result of moving to the terms which 
apply elsewhere in the industry. Equally some existing award entitlements will not 
be reflected in the applicable modern award because they do not currently have 
general application. 


The creation of modern awards which will constitute the award elements of the 
safety net necessarily involves striking a balance as to appropriate safety net 
terms and conditions in light of diverse award arrangements that currently apply. 
It is in that context that the formulation of appropriate transitional provisions 
arises.47 


63  As the SDA correctly observes, the current application of junior rates to all 
classification levels in the Retail Award was principally set in the award 
modernisation process and that the Award Modernisation Full Bench did not 
specifically consider the merits of junior rates but, rather, adopted the limited 
objective of establishing a fair safety net based on the terms of relevant 
pre-reform instruments: 


The federal awards and NAPSAs with which we are dealing contain a very wide 
range of rates for junior employees and apprentices. The relevant instruments fix 


 


46 There are now 121 modern awards. 
47 Award modernisation — Stage 2 modern awards, 2 September 2009, Re Request from the 


Minister for Employment and Workplace Relations — 28 March 2008 (2009) 187 IR 146. 


358







 
 


314 FAIR WORK COMMISSION [(2020) 
 


percentages of the adult wage for juniors and apprentices based on a host of 
historical and industrial considerations, most of which can only be guessed at. It is 
not possible to standardise these provisions on an economy-wide basis, at least 
not at this stage. We have adopted the limited objective of developing new rates 
which constitute a fair safety net for each of the modern awards based on the 
terms of the relevant predecessor awards and NAPSAs.48 


64  The award modernisation process which led to the making of the Retail 
Award is canvassed in the decision of Re Modern Awards Review 2012 — 
General Retail Industry Award 2010 — Junior Rates49 at [10]-[27]. In those 
proceedings the SDA submitted that the substance of their application was not 
considered by the Full Bench during the award modernisation process. Although 
the issue of junior rates for employees under the proposed retail industry award 
was agitated by the SDA at that time, it submitted that the issues were limited in 
scope to two matters: that employees under the age of 16 years be paid at least 
50% of the adult rate of pay and that the applicability of junior rates be limited 
to employees engaged under the classifications of Retail Worker Level 1 and 
Level 2. The Full Bench accepted the SDA’s submission: 


[41] We agree with the SDA’s submission that the issues raised in the award 
making process which concerned junior rates were confined and specific. 
They related to the percentage of the adult rate below which no employee 
should be paid and to the rates for employees who worked in higher 
classifications and those with trade skills. 


[42] There was no specific consideration given to the percentage of the adult 
rate which should be paid to a 20 year old. From its first draft, the SDA 
had proposed that retail workers at the first two classification levels should 
be paid 90% of the relevant adult rate. In those circumstances, and given 
the employers also proposed that same percentage for these workers, there 
was no need for the Full Bench in the Statement accompanying the 
exposure draft (or at any later time) to comment about appropriate 
percentages for these workers. It was not in contest.50 


65  We also note that on 9 November 2009 the SDA made an application which 
sought to vary cl 18 of the General Retail Industry Award 2010 to confine the 
junior rate percentages to classification levels 1, 2 and 3 (AM2009/77). The 
SDA’s application states: 


Junior percentages should not apply to tradespersons and above rates. A person 
who is a tradesperson should not be paid less than the full trade rate. As the clause 
currently stands, tradespeople and higher qualified persons could be paid a lower 
rate if they are aged 20 or under. The variation seeks to limit the payment of junior 
rates to persons employed at below the tradesperson level. 


The justification for junior rates is that they constitute an aged based discounted 
rate on the skill based rate to take account of the lack of work experience, skill 
and maturity of junior workers. Employees employed at the level of tradesperson 
or higher are working at such levels of skill and responsibility that age based 
discounted wage rates are no longer appropriate.51 


 


48 Re Request from the Minister for Employment and Workplace Relations — 28 March 2008 
(2008) 177 IR 364 at [71]. 


49 Re Modern Awards Review 2012 — General Retail Industry Award 2010 — Junior Rates 
(2014) 241 IR 243. 


50 Re Modern Awards Review 2012 — General Retail Industry Award 2010 — Junior Rates 
(2014) 241 IR 243 at [41]-[42]. 


51 Form R59, Application to vary the General Retail Industry Award 2010, at p 2. 


359







 


301 IR 296] Re 4YRMA - RETAIL AWARD (Fair Work Commission) 315 
 


66 The application was made pursuant to s 576H of the WR Act, which states: 


576H Commission may vary modern awards 
The Commission may make an order varying a modern award if the variation is 


consistent with the award modernisation request to which the modern award 
relates. 


67  As the application was not determined by 31 December 2009 it was 
determined by Fair Work Australia pursuant to item 14 of Sch 5 to the TPCA 
Act. 


68  In a decision published on 29 January 201052 a Full Bench dismissed the 
application: 


[3] In general terms we have considered the applications in line with our 
general approach in establishing the terms of modern awards. We have had 
particular regard to the terms of existing instruments. Where there is 
significant disparity in those terms and conditions we have attached weight 
to the critical mass of provisions and terms which are clearly supported by 
arbitrated decisions and industrial merit. We have considered the impact of 
the provisions based on the information provided by the parties as to 
current practices. It is convenient to deal with the variations by subject 
matter. 


… 
Junior rates 


[25] The SDA seeks to exclude junior rates from applying to trades 
classifications. The application is opposed and not supported by 
underpinning instruments. We reject the application. 


69 So, what is to be made of the award history? 
70 It seems to us that three observations can be made: 


1. It may be accepted that the Award Modernisation Full Bench did not 
give any consideration to the merits of junior rates in the Retail Award, 
but, rather, adopted the limited objective of establishing a fair safety net 
for each modern award based on the terms of relevant pre-reform 
instruments. 


2. In making a modern award — including the Retail Award — the Award 
Modernisation Full Bench sought to strike a balance as to appropriate 
safety net terms and conditions considering the diverse pre-reform 
instruments in support of that draft award. It is fair to say that the 
Award Modernisation Full Bench adopted a broad “swings and 
roundabouts” approach, having regard to the relevant pre-reform 
instruments.53 


3. The SDA’s position in respect of the application of junior rates to 
particular classification levels has fluctuated over time. The draft award 
initially submitted by the SDA during the award modernisation process 
confined junior rates to classification levels 1 and 2. In its submission 
of 1 August 2008 the SDA says: 


The SDA has approached the issue of rates of pay for junior 
employees in a pragmatic manner. 


 


52 Re General Retail Industry Award 2010 (2010) 192 IR 9. 
53 Re Request from the Minister for Employment and Workplace Relations — 28 March 2008 


(2008) 177 IR 364 at [28]. 
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Clearly employers have built cost structures around the significant use 
of junior employees on existing junior rates of pay. 


This is not to say that such use is either fair or reasonable, but rather it 
is a reflection of the manipulation of junior rates provisions by the retail 
industry that junior employment on junior rates is a significant feature of 
the retail industry and that junior rates of pay play a significant role in 
determining the cost structure for employers. 


The SDA has examined the various junior rates of pay appearing in 
the several federal awards and NAPSAs relating to the retail industry.54 


Notably the SDA did not then advance the argument that it now 
advances — namely that the major pre-reform awards only applied 
junior rates to classification level 1. Indeed one could draw the 
inference from the SDA’s submission to the Award Modernisation Full 
Bench that the relevant pre-reform instruments supported the 
application of junior rates to levels 1 and 2. Later, in November 2009, 
the SDA sought to confine junior rates to levels 1, 2 and 3. 


71  These observations lead us to reject the SDA’s contention that the Award 
Modernisation Full Bench erred in applying junior rates to all classifications 
because the relevant Victorian, NSW and ACT pre-reform awards did not 
provide for junior rates above level one. The award modernisation process was 
a broad balancing exercise and the SDA has failed to persuade us that that 
exercise miscarried in the manner suggested. The SDA’s case is not assisted by 
the fact that in the award modernisation proceedings it manifestly failed to 
advance the case it now puts. We now turn to whether the variation sought is 
warranted on work value grounds. 


72  As we have mentioned, the application seeks to vary modern award minimum 
wages and as such we must be satisfied that such a variation is justified by work 
value reasons. 


73  The principles applied by the Commission to the adoption of properly fixed 
award minimum rates were set out in Re Paid Rates Review.55 The Paid Rates 
Review principles require a three step process: 


1. The key classification rate in the award is to be fixed by reference to the 
minimum rate for a fitter in the Metal Industry Award 1998 
(i.e. $477.20); 


2. Once the key classification rate has been properly fixed the other rates 
in the award are adjusted by applying the internal award relativities 
which have been established, agreed or maintained; or 


3. Any residual component above the identified minimum rate is to be 
separately identified and not subject to future increases.56 


74  We return later to the central role of the C10 rate in the Manufacturing and 
Associated Industries and Occupations Award 2020. 


75  The SDA’s merit argument places considerable importance on the assertion 
that a junior employee would not be promoted above Level 1 unless they were 
competent and therefore, on the basis of that competence, they would be doing 
work equivalent to that of an adult employee and are therefore entitled to adult 
rates. This assertion is unsupported by evidence and is, of itself, insufficient to 


 


54 SDA Submission — AM2008/10 (1 August 2008), pp 12-16. 
55 Re Paid Rates Review (1998) 123 IR 240. 
56 See generally Re Clerks (Breweries) Consolidated Award 1985 (unreported, AIRC, Ross VP, 
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satisfy s 156(3). Indeed, the SDA has advanced no evidence regarding the work 
value of junior employees employed in the various classification levels in the 
Retail Award. 


76  It is instructive to compare the case put by the SDA in these proceedings with 
the case run by the SDA in Re Modern Awards Review 2012 — General Retail 
Industry Award 2010 — Junior Rates57 (the 2012 Junior Rates case). 


77  In the 2012 Junior Rates case, in support of a relatively modest (relative to 
the current claim) claim to provide adult rates to 20 year old employees, the 
SDA filed 20 witness statements, and the employer parties filed 7 witnesses 
statements. That evidence provided a basis for that Full Bench to make findings 
as to: 


(a) the difference in the work and duties performed by a 20 year old retail 
employee as compared to a 21 year old retail employee; and 


(b) the time required for most retail employees to reach a satisfactory level 
of proficiency in relation to Level 1. 


78  No such evidence exists in this case. The current application is supported by 
a single expert report, by Dr O’Brien, which does little more than identify the 
cohort of employees who would stand to benefit from the application if granted. 


79  The SDA also advances the argument that the level 2 classifications in the 
Retail and Pharmacy Awards are equivalent and that in the Pharmacy Industry 
Award 2010 (the Pharmacy Award) junior rates only apply to levels 1 and 2. It is 
only at the Retail Employee level 4 classification that any reference is made to 
a qualification requirement: 


A.4.1 Retail Employee Level 4 means an employee performing work at a retail 
establishment at a higher level than a Retail Employee Level 3. This may 
include an employee who has completed an appropriate trades course or 
holds an appropriate Certificate III and is required to use their 
qualifications in the course of their work. 


 
80  This somewhat facile argument is largely based on a submission made by the 


SDA in the award modernisation proceedings and the fact that the relevant wage 
rates are the same. But the proposition put finds no support in the relevant 
classification definition for a level 2 Retail Employee; that definition makes no 
mention of the requirement for a certificate II qualification. 


81  The SDA also relies on the fact that a similar claim has recently been dealt 
with in relation to the Pharmacy Award;58 but that variation was made with the 
consent of the relevant parties and without any detailed consideration by 
the Full Bench. The variation of the Pharmacy Award does not provide a basis 
to grant the SDA’s claim in this matter. 


82  In short, the SDA has failed to establish a sufficiently cogent case to warrant 
the variation it seeks. That said, the proceedings have raised an anomaly which 
we believe requires rectification. 


83 A fundamental feature of the minimum wage objective is the requirement to 
 


57 Re Modern Awards Review 2012 — General Retail Industry Award 2010 — Junior Rates 
(2014) 241 IR 243. 


58 Re  4  Yearly  Review  of  Modern  Awards  —  Pharmacy  Industry  Award  2010 
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establish and maintain “a safety net of fair minimum wages”, and a necessary 
element of this is that the level of those wages bears a proper relationship to the 
value of the worked performed.59 


84  It seems to us that the application of junior rates to level 4 classification 
employees gives rise to an anomaly. It is conceivable that, depending on their 
age and service with their employer, a 20 year old tradesperson may only 
receive 90 per cent of the level 4 minimum rate. Such an outcome is 
inconsistent with the general approach adopted by the Commission to the proper 
fixation of minimum rates. As mentioned earlier, the tradespersons rate (level 4 
in the Retail Award) should align with the C10 rate in the Manufacturing and 
Associated Industries and Occupations Award 2020; but that is not presently the 
case for junior employees under the Retail Award. As mentioned earlier, 
the concepts of uniformity and consistency underpin the fixation of minimum 
wages in modern awards. In a practical sense this means that the 
minimum wage rate for a tradesperson should be set consistently across 
the modern award system; this is not the case in the Retail Award because of the 
application of junior rates to level 4 employees. 


85 Further, the classification definitions associated with classification levels 5, 6, 
7 and 8 all envisage the performance of work at a higher level than that 
performed by a level 4 employee. Accordingly, if junior rates are not applicable 
to level 4 employees it makes no sense to apply them to higher classification 
levels. 


86  To rectify the identified anomaly, we propose to vary clause 18.2 of the Retail 
Award to provide that junior rates only apply to classification levels 1, 2 and 3. 
A number of the hourly rates of pay schedules in Schedule B will also require 
amendment. We are satisfied that the variation we propose is justified by work 
value reasons, in particular the level of skill involved in doing the work when 
compared to equivalent classification levels in other modern awards. 


87 We now turn to deal with the s 134 considerations. 
88  Section 134(1)(a) requires that we take into account “relative living standards 


and the needs of the low paid”. A threshold of two-thirds of median full-time 
wages provides a suitable benchmark for identifying who is “low paid”, within 
the meaning of s 134(1)(a). The most recent data for median earnings is for 
August 2019 from the Australian Bureau of Statistics (ABS) Characteristics of 
Employment (CoE) survey. On these measures the two thirds threshold is $920 
and $973.33 respectively. 


89  The full-time weekly wage for most classifications in the Retail Award is 
below the EEH measure of two-thirds of median full-time earnings except for 
Retail Employee Level 8 classification. Most classifications are also below the 
CoE measure of two-thirds of median full-time earnings except for Retail 
Employee Levels 7 and 8. 


90  A significant proportion of employees covered by the Retail Award may be 
regarded as “low paid” within the meaning of s 134(1)(a). The “needs of the 
low paid” is a consideration which weighs in favour of the variations we 
propose to make. 


91  Section 134(1)(b) requires that we take into account “the need to encourage 
collective bargaining”. It is also likely that employee and employer 
decision-making about whether to bargain is influenced by a complex mix of 
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factors, not just the content of the application of junior rates to classification 
levels 4 to 8. Section 134(1)(b) speaks of “the need to encourage collective 
bargaining”. We are not persuaded that the variations we propose to make 
would “encourage collective bargaining”, it follows that this consideration does 
not provide any support for the proposed variation. 


92  Section 134(1)(c) requires that we take into account “the need to promote 
social inclusion through increased workforce participation”. Obtaining 
employment is the focus of s 134(1)(c). It seems to us that the impact of the 
variation proposed on total employment is likely to be insignificant. We regard 
this consideration as neutral. 


93 It is convenient to deal with the considerations s 134(1)(d) and (f) together. 
94  Section 134(1)(f) is not confined to a consideration of the impact of the 


exercise of modern award powers on “productivity, employment costs and 
the regulatory burden”. It is concerned with the impact of the exercise of those 
powers “on business”. 


95  If the variation we propose is made then employment costs would increase, 
but not significantly as it is likely that very few junior employees will be 
employed at classification levels 4 and above. Nevertheless this consideration 
tells against the variations proposed. 


96  The considerations in s 134(1)(e), (g) and (h) are not relevant in the present 
context. 


97  The modern awards objective is to “ensure that modern awards, together with 
the NES, provide a fair and relevant minimum safety net of terms and 
conditions”, taking into account the particular considerations identified in 
s 134(1)(a)-(h). We have taken into account those considerations, insofar as they 
are relevant to the matter before us, and have decided to vary the Retail Award 
in the manner proposed above. 


98  During the hearing on 18 November 2020 we invited the parties to make oral 
submissions in relation to the operative date of any variation we decided to 
make. The SDA submitted that any such variation should take effect “as soon as 
possible”. The various employer parties proposed a delayed operative date. 


99  The NRA submitted that from a “practical perspective” alignment with the 
increases resulting from Re Annual Wage Review 2019-2060 would reduce 
the administrative burden associated with the implementation of payroll 
changes. Mr Booth, on behalf of the Newsagents Association, submitted that an 
operative date of 1 July 2021 would be appropriate. 


100  The majority decision in the 2019-20 Annual Wage Review decided to 
increase minimum wages by 1.75 per cent and different operative dates for 
different groups of awards, as follows: 


Award group Operative date 
Group 1 Awards 1 July 2020 
Group 2 Awards 1 November 2020 
Group 3 Awards 1 February 2021 


 
101 The Retail Award is in Group 3. 
102  It seems to us that the proposal advanced by the NRA is a sensible one, but 


we acknowledge that the parties have had a limited opportunity to consider this 
 


60 Re Annual Wage Review 2019-20 (2020) 297 IR 1. 
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issue. It is our provisional view that the variation we have decided to make will 
operate from 1 February 2021. In accordance with s 165(3) of the Act the 
variation determination will not take effect in relation to a particular employee 
until the start of the employee’s first full pay period that starts on or after 
1 February 2021. 


103  Any party opposed to our provisional view in respect of the operative date of 
the variation determination is to file a short written submission setting out their 
opposition by 4 pm Tuesday, 1 December 2020. Any submissions in reply are to 
be filed by 4 pm Thursday, 3 December 2020. In the event that there are no 
submissions opposing our provisional view we will issue the variation 
determination, operative 1 February 2021. If the matter is contested we will 
determine the operative date on the papers. 


Award varied in part 
DR RJ DESIATNIK 
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FAIR WORK AUSTRALIA 
 


Re Supported Employment Services Award 2010 
 


[2010] FWAFB 1980 
 


Giudice J, President, Watson VP, Watson SDP, Harrison and Acton SDP, Smith 
C 


 
15 March 2010 


Awards — Award modernisation — Application to vary Supported Employment 
Services Award 2010 — Whether employees could be reclassified to lower 
grade based on revised work capacity assessment — Discussion about 
appropriate use of Grade 1 classification — Entry level grade primarily 
an induction and training grade — Grade 1 employees will not 
automatically move to higher grade upon completion of training, but no 
variation required to achieve that outcome — Whether new streams of 
descriptors should be included — Model transitional provisions included. 


As part of the award modernisation process conducted under Pt 10A of the 
Workplace Relations Act 1996 (Cth), and subsequently continued under Sch 5 of 
the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 
(Cth), the Full Bench dealing with award modernisation published the Supported 
Employment Services Award 2010 (the Award) (see [2009] AIRCFB 945; (2009) 
190 IR 370). 


This decision concerned an application by an employer association to vary the 
Award in a number of respects. One variation sought to add a new paragraph to 
the Grade 1 classification definition to make it clear that Grade 1 could apply 
workers with a disability who, after training, were unable to meet the criteria 
applicable to Grade 2 workers, or who have been regressed to Grade 1 as a result 
of declining work performance arising from their disability. The Award already 
contained a provision (cl 14(4)(f)) that allowed for a reduction in an employee’s 
wage as a result of a reduction in the employee’s wage assessment percentage due 
to a regression of the employee’s disability. 


The existing Grade 2 descriptors in the Award included the following: 


A.2.1 An employee who has completed at least three months’ structured 
training so as to enable them to perform work within the scope of 
this level. 


The application was made under s 576H of the Workplace Relations Act and 
prior to the Award coming into force, and was determined by Fair Work Australia 
pursuant to Sch 5, item 14 of the Fair Work (Transitional Provisions and 
Consequential Amendments) Act. 


Held: (1) Clause 14(4)(f) cannot be relied upon to reclassify an employee from 
a higher grade to Grade 1. It deals with assessment of capacity and the percentage 
of the full award wage payable, and not with classification as such. 
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(2) Grade 1, like the entry level provisions in other modern awards, should be 
an induction and training classification. In the normal course, after induction and 
training an employee would be classified at either Grade 2 or a higher grade 
relevant to their duties. 


(3) Clause A.2.1 already provided for the possibility that after a Grade 1 
employee has completed his or her structured training they are not able to carry 
out Grade 2 duties. As a result the variation sought to expressly provide for that 
possibility was unnecessary. The Full Bench noted that Grade 1 should not be the 
default level at which a permanent assessment of a disabled employee’s capacity 
occurs. 


(4) Two of the additional streams of descriptors sought, namely, recycling and 
commercial biscuit and pastry making, were agreed and should be included. The 
other additional stream sought, namely, transport and delivery services, was 
opposed, and was not supported by sufficient information to show the extent to 
which employees were engaged by supported employment services in driving 
grades. The addition of that stream was rejected. 


(5) It was appropriate to include the model transitional provisions in the Award. 


Cases Cited 
Australian Road Transport Industrial Organisation, Re [2009] AIRCFB 976. 


Cur adv vult 


Fair Work Australia 
1  This is an application by Australian Business Industrial (ABI) to vary the 


Supported Employment Services Award 20101 (the modern award). The 
application was made pursuant to s 576H of the Workplace Relations Act 1996 
(Cth) and was not determined by 31 December 2009. The application will be 
determined by Fair Work Australia pursuant to item 14 of Sch 5 to the Fair 
Work (Transitional Provisions and Consequential Amendments) Act 2009 
(Cth).2 


2  National Disability Services Ltd and the Chamber of Commerce and Industry 
Western Australia have filed submissions indicating their support of ABI’s 
application. The Australian Council of Trade Unions (ACTU) and the Liquor, 
Hospitality and Miscellaneous Union (LHMU) have filed material generally 
supportive of the application but some matters remain in contest. 


3  The variations agreed amongst the parties make both minor corrections and 
more significant adjustments to the current position or “stream” descriptors 
within the classification structure, and provide for a new allowance for 
employees engaged for the major portion of a day or shift in cleaning toilets. 
ABI also seeks to add three new streams to the 12 currently provided. Two of 
these these three, recycling and commercial biscuit and pastry making, are 
agreed in principle with the ACTU/LHMU, although some issues of detail 
require resolution. The remaining additional stream sought, transport and 
delivery, is not supported by the ACTU/LHMU. 


4  As we are of the view that the agreed matters can properly be reflected in 
variations to the modern award it is necessary to deal in this decision only with 
the contentious aspects of the classification structure. 


 


1 MA000103. 
2 Schedule 5 was modified by the Fair Work Legislation Amendment Regulations 2009 (No 2) 


(Cth) on 14 December 2009. 


367







242 FAIR WORK AUSTRALIA [(2010) 
 


The Grade 1 variation 
5  ABI seeks to include a new paragraph in the definition of a Grade 1 


employee. The modern award definition for Grade 1, and the relevant part of the 
definition for Grade 2, in Sch A to the modern award are as follows: 


Schedule A – Classifications 


A.1 Grade 1 
A.1.1 An employee engaged in this grade will undertake up to 38 hours 


induction training which may include information on the employer’s 
business, conditions of employment, introduction to supervisors and 
fellow employees, training and career path opportunities, work site layout, 
work and documentation procedures, occupational health and safety, equal 
employment opportunity and quality control/assurances. 


A.1.2 An employee at this level performs basic routine duties essentially of a 
manual nature and to their level of training. Persons at this level exercise 
minimum judgment and work under direct supervision whilst undergoing 
structured training to Grade 2. 


A.1.3 Examples of duties at this grade include basic cleaning within a kitchen or 
food preparation area including cleaning of dishes, tins and utensils, 
labouring, sorting, packing, labelling, clipping, assembly document 
preparation, routine basic assembly tasks and basic picking, pruning and 
cultivation activities. 


A.1.4 Art Union seller 
This grade applies to Art Union sellers whose performance is at or near the 


minimum agreed level. 


A.2 Grade 2 
A.2.1 An employee who has completed at least three months’ structured training 


so as to enable them to perform work within the scope of this level. 
A.2.2 An employee at this level: 


(a) Performs work above and beyond the skills of an employee at 
Grade 1 and to the level of their training; 


(b) Works under direct supervision either individually or in a team 
environment; 


(c) Understands and undertakes basic quality control/assurance 
procedures including the ability to recognise basic quality 
deviation/faults. 


6  ABI seeks to add a new paragraph to the Grade 1 definition immediately 
following cl A.1.1 in the following terms: 


A.1.2 This Grade is also for workers with a disability who are undergoing entry 
level training to determine whether they are suitable for placement in a 
Supported Employment Service. It may also apply to workers with a 
disability who, after assessment, are deemed unable to meet the criteria 
applicable to a position at the Grade 2 level, or who – as a result of 
declining work performance arising from their disability – have been 
regressed to this level in accordance with Clause 14.5 (f) of this Award. 


7  ABI submitted that the change is necessary for two reasons. The first is to 
ensure that employees undertaking entry level training and assessment are 
properly covered. The second is so that employees with a disability may be 
permanently classified at Grade 1 if they are deemed unable to meet the criteria 
to reach Grade 2 or if they have been reclassified to Grade 1 as provided for in 
cl 14.4(f) due to a regression in their disability. 


368







195 IR 240] SUPPORTED EMPLOYMENT SERVICES AWARD 2010 (Fair Work 
Australia) 


243 


8  ABI submitted that it is commonplace for classification streams to provide for 
structured induction and competency training which are “time bounded” and 
which act as a measure of competency. It was put that in supported employment 
there are some employees whose capacities are such that they cannot achieve, or 
retain, the fundamental capacity required to comply with the descriptors at 
Grade 2 and that such employees should not be over-graded. It was stressed that 
overall there were only a small number of employees involved. 


9  In opposing the ABI variation the ACTU/LHMU relied upon arguments put 
during the consultations which preceded the making of the modern award. They 
submitted that the purpose of Grade 1 is to allow an employee to receive 
training and that the work, specified in general terms only, is incidental to that 
purpose. Because the modern award already makes it clear that Grade 1 is an 
entry level position providing for induction and entry level training, the 
variation is unnecessary. All employees should progress to Grade 2, after 
receiving the necessary training. This is reflected in cl A.2.2(a) which provides 
that the work of a Grade 2 employee should be above and beyond the skills of 
an employee at Grade 1 and to the level of their training. 


10  The ACTU/LHMU submission made a distinction between the assessment of 
an employee under a wage assessment tool and the classifying of an employee 
into an appropriate grade in the relevant stream. For example, using a wage 
assessment tool an employee may be assessed at 30% of the award rate for a 
particular job, while their award classification may be Grade 3 in the 
printing/bookbinding stream. In querying the number of employees whose 
capacity had been assessed at Grade 1 and that the Grade 1 rate had been used 
widely as a basis for application of wage assessment tools, the ACTU/LHMU 
contended that if the ABI proposal is accepted, misunderstandings might arise 
about award-based wages and employment of workers at Grade 1. 


11  We deal first with the question of regression and ABI’s reliance on cl 14.4(f). 
Clause 14(4)(f) relevantly provides: 


(f) An employee with a disability will not have their rate of pay reduced as a 
result of a wage assessment made pursuant to clause 14.4(a). This clause 
does not cover the circumstance where the wage of an employee with a 
disability may need to be reduced due to the regression of the employee’s 
disability. However, a wage assessment that determines a lower percentage 
than an earlier wage assessment of the employee against the same duties is 
of no effect unless the reduction in percentage is solely due to the 
regression of the employee’s disability. Before the wage of an employee 
may be reduced the employer must exhaust all reasonable training options 
and options to allocate the employee new tasks to avoid the regression. 
Where regression of wages is provided for in the wage assessment tool 
against which the employee was assessed, regression may only occur in 
accordance with the method provided for in that tool. 


12  While it is true that the modern award permits an employee’s wage to be 
reduced solely by reason of the regression of their disability, it is clear that what 
is intended is that an employee whose work capacity has been reduced by a 
worsening of their disability may have a reduction in the percentage of the 
relevant minimum wage. In supported employment a decline in productive 
capacity consequent upon regression of an employee’s disability would be 
expected to occasion, subject to the workings of the relevant tool, an equivalent 
reduction in the employee’s wage. In this context it should be remembered that 
some employees are engaged at 20% and even 10% productive capacity. 
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Assessments at that level for a Grade 2 employee result in an hourly minimum 
wage for the employee of $2.95 and $1.48 respectively. We are unable to accept 
that cl 14(4)(f) can be relied on to reclassify an employee from a higher grade to 
Grade 1. It deals with assessment of capacity and not with classification issues 
as such. 


13  Turning now to the nature of the Grade 1 classification, in our view Grade 1 
in the modern award, like the entry level provisions in many other awards, 
should be an induction and training classification. While some illustrative duties 
are set out at cl A.1.3, they are examples only of the basic, routine manual 
duties requiring minimal judgement and to be performed “under direct 
supervision whilst undergoing structure(d) training to Grade 2”. 


14  It is relevant also that Grade 1 is not the only point at which the classification 
structure accommodates work performed at a very basic, uncomplicated level. 
We note in this regard that employees at Grade 2 work under direct supervision 
at such tasks (to give but several examples) as, wiping tables, removing food 
plates, rudimentary marking, basic garden labouring, undercoat painting and 
repetition work on automatic machines – although there is other, more complex 
work comprehended within some Grade 2 streams. 


15  In the normal course under the modern award, after induction and training, an 
employee would be classified either at Grade 2 or a higher grade relevant to 
their duties. The employee’s ongoing assessment under the relevant tool would 
then occur – against the specific criteria appropriate to their vocational stream. 
For example, an employee with a disability employed as a forklift driver on 
completion of the Grade 1 induction period would be classified at Grade 3 and 
receive the percentage of the Grade 3 rate appropriate to their capacity after 
assessment against the Grade 3 requirements for a fork lift driver using the 
relevant tool. While Grade 1 employees receive an initial assessment for 
payment purposes during their period under training that assessment is, 
necessarily, of an interim nature pending their classification at the relevant grade 
and following assessment under the criteria relevant to their work. Grade 1 is 
not normally the classification level at which assessment is made for ongoing 
purposes. 


16  Having dealt with the generality of classification under the modern award 
there may however be an employee, in the words of the ABI submission, whose 
capability is such that they cannot achieve “the fundamental capacity” to meet 
the requirements of any other grade. ABI submitted that such an employee 
should not be “over-graded” by being classified at Grade 2 but should be 
classified at Grade 1 on an on-going basis. 


17  It is certainly the case that, like the first level of Art Union seller separately 
provided for at cl A.1.4 of Grade 1, an employee with this limited capacity 
would receive an assessed capacity at a very modest level. While assessment 
tools may vary, the Supported Wage System tool provides for a minimum 
assessment of 10%. At 10% capacity the difference, over a 38 hour week, 
between the Grade 1 and Grade 2 pay rates is $1.67 per week. At 20% capacity 
the difference per 38 hour week between the Grade 1 and Grade 2 rates is $3.34. 
It is very unlikely that an employee so disabled would undertake full hours of 
duty. 


18  In order to be classified at Grade 2 an employee requires at least three months 
structured training. It is implicit that after the training an employee will be able 
to carry out Grade 2 duties. If an employee is simply unable to carry out Grade 
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2 duties then we agree with ABI that they should not be classified at Grade 2. In 
our view, however, the modern award already provides for that outcome. When 
the training required by cl A.2.1 has not met with success, the employee 
remains at Grade 1 and continues to be assessed according to their duties and 
the relevant tool. It follows that the variation sought by ABI is unnecessary. 


19  In acknowledging that an employee who is incapable of working at Grade 2 
need not be classified at Grade 2, we emphasise that Grade 1 should not be the 
default level at which permanent assessment takes place. Assessment should 
occur after the employee has been classified at Grade 2 or above and in the 
context of the requirements of the relevant employment stream. The change 
sought by ABI might have the unintended consequence of undermining the way 
in which this vulnerable group of employees is classified and assessed. This is a 
further reason against its acceptance. 


20  For these reasons we have decided not to make the variation sought by ABI 
to the Grade 1 definition. 
Recycling 


21  The parties have agreed that because recycling is work currently performed 
by supported employment services, the modern award should contain recycling 
classifications and that the duties specified should span three grades. The sole 
disagreement with which we are concerned is the positioning of the work within 
the seven level grading structure. The ACTU/LHMU contend that the recycling 
classifications should span Grades 3, 4 and 5. ABI submits that Grades 2, 3 and 
4 are more appropriate. 


22  The work covered at the first level of recycling calls for general labouring 
and sorting work, shredding and loading, bailing and strapping equipment. In 
this award such work is classified at Grade 2. Similarly the next level of 
recycling functions, the operation of bailing and strapping equipment and the 
operation of recycling equipment, is properly graded, relevant to the work 
performed in the other streams in the modern award, at Grade 3, as are the next 
group at Grade 4. 


23  There are some inconsistencies between the grading of several functions 
under the modern award and under the Waste Management Award 2010.3 We 
note that the weighbridge operator classification is in Grade 4 in the modern 
award with a minimum wage of $15.89 per hour and the equivalent 
classification in the Waste Management Award 2010 is in Level 3 but with a 
minimum wage of $15.81 per hour. 


24  In our view the appropriate levels for the recycling classifications are Grades 
2, 3 and 4. We shall vary the modern award accordingly. 


Commercial biscuit and pastry making 
25  We have accepted the classifications jointly proposed by the parties for the 


commercial biscuit and pastry making stream. The parties are in disagreement 
as to the level at which the classification of biscuit forming machine operator 
should be graded. We have had regard for the skill and responsibility attaching 
to set up, control and efficient operation of production plant. Grade 2 
accommodates the general hand and line hand duties, which call for such 
functions as loading, unloading, cleaning and washing utensils. In our view the 
level of responsibility of a competent forming machine operator is above the 


 


3 PR986385. 
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level of Grade 2 and the position should be graded at Grade 3. The modern 
award will be amended so that the following classification description is 
included in cl A.3.3: “Biscuit forming machine operator able to set up, control 
and efficiently operate one or more pieces of biscuit forming and ancillary 
equipment and maintain all webs.” 
Transport and delivery 


26  As noted, ABI proposes the inclusion of a transport and delivery stream. We 
note that there is disagreement, not only as to the inclusion of the proposed 
stream but also as to whether there are such duties performed by employees of 
a supported employment service with a disability who are in receipt of a 
percentage of the appropriate rate. There is no information before us as to the 
extent to which employees with a disability, and paid subject to a wage 
assessment tool, are engaged by supported employment services in driving 
grades. While it is said that the grading of the proposed driving classification 
has been “properly done” there are some outstanding issues. For example, some 
of the classification definitions do not appear to be consistent with the 
provisions of the Road Transport and Distribution Award 2010.4 We refer in 
particular to delivery distances from a depot. We reject this proposal. 
Remaining issues 


27  A range of deletions, additions and adjustments have been made to the 
classification structure in response to the parties’ submissions, in most cases 
maintaining alignment with key classifications in modern awards. Proposals to 
alter the minimum wages payable for cleaning and stores work have not been 
accepted. 
Transitional provisions 


28  We shall include the model transitional provisions being the model 
commencement and transitional clause and the model phasing schedule. The 
model phasing schedule will become Sch A and the other schedules will be 
renumbered. 


PAUL C MOORHOUSE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


4 Re Australian Road Transport Industrial Organisation [2009] AIRCFB 976. 
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Words and Phrases — “Low paid” — Fair Work Act 2009 (Cth), s 284(1)(c). 


The Fair Work Commission (the Commission) made the following findings in 
its annual review of wages and its decision setting increases in modern award 
minimum wages and the national minimum wage: 


Held (delivering outcome of the annual wage review, and increasing award 
minimum wages and the national minimum wage) (by the Commission): (1) In 
assessing the various economic considerations the Minimum Wage Panel (the 
Panel) established under the Fair Work Act 2009 (Cth) (the Act) takes into account 
both actual economic indicators and those that are forecast at the time of each 
decision. While actual indicators tend to be the primary considerations it is also 
appropriate to have regard to future projections. 
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determinations across all modern awards … [t]he notion of a fair safety net of 
minimum wages embodies the concepts of uniformity and consistency of 
treatment.29 


70  In these proceedings the Australian Chamber of Commerce and Industry 
(ACCI) disagreed with the above observations. ACCI submitted that the 
minimum wage objective and the objects of the Act suggest that there must be 
cogent evidence to warrant an increase to minimum wage rates for “each 
modern award” and that there is no statutory presumption or requirement that 
the Panel flow on any increase to all classification levels and/or for all modern 
awards. ACCI relied on s 284(4) which states, relevantly: 


varying modern award minimum wages is varying the current rate of one or more 
modern award minimum wages. 


(Emphasis added) 
71  ACCI submitted that s 284(4) indicates that Parliament intended that the 


Panel retain a discretion to vary one or more modern award minimum wages 
and that, had Parliament intended that all wages in every modern award should 
be increased, it could have done so. 


72 ACCI concluded its submission on this issue in these terms: 
73. Clearly, had Parliament intended that all wages in every modern award 


should be increased, it could have done so. On the contrary, Parliament has 
indicated that the Panel retains discretion to vary one or more modern 
award minimum wages. 


74. As a result of the award modernisation process, there are now 122 modern 
awards which have replaced thousands of pre-reform federal awards and 
NAPSAs. 


75. Given that these modern awards are predominantly structured along an 
industry or occupational basis, it is now possible to distinguish and target 
decisions on an industry by industry basis. 


76. Therefore, it is open to the Panel, should it be satisfied, to only vary (or 
not vary) particular minimum wages in one or more modern awards, which 
may not have been practical in the past due to the number of disparate and 
overlapping award instruments.30 


73  As the Panel stated in the 2011-12 Review decision, we accept ACCI’s 
contention that the Act does not compel the variation of modern award 
minimum wages in all modern awards. Section 285(2)(b) provides that in an 
annual wage review the Panel: 


may make one or more determinations varying modern awards to set, vary or 
revoke modern award minimum wages. 


(Emphasis added) 
74  Further, s 284(4) defines varying modern award minimum wages as “varying 


the current rate of one or more modern award minimum wages”. 
75  It follows that the Panel has a discretion to vary some or all modern award 


minimum wages in the context of an annual wage review. The real question is 
the basis upon which the Panel should exercise that discretion. In that regard we 
are not persuaded that ACCI’s submission warrants any reconsideration of the 
observations made by the Panel in the 2011-12 Review decision. 


 


29 Re Annual Wage Review 2011-12 (2012) 222 IR 369 at [253] and [254]. 
30 ACCI submission, March 2013 at paras 73-76. 
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76  At the outset it is important to appreciate that the Act was legislated against 
the background of a long-standing approach to minimum wage fixation. 
Parliament may be presumed to have known of the historical approach taken to 
such claims.31 The concepts of uniformity and consistency of treatment have 
underpinned the fixation of minimum wages in modern awards and date back to 
the establishment of consistent minimum rates within and across awards 
endorsed in the National Wage Case February 1989 Review32 and implemented 
in the National Wage Case August 1988 decision.33 The principle of consistent 
minimum rates across awards was maintained through the award simplification 
process;34 the Re Paid Rates Review;35 and award modernisation.36 


77  As to the current legislative framework, the minimum wages objective 
requires us to establish and maintain “a safety net of fair minimum wages” and 
the modern awards objective requires us to ensure that modern awards (together 
with the National Employment Standards) provide a fair and relevant minimum 
safety net of terms and conditions. The modern awards objective also speaks of 
the need to ensure a “stable and sustainable modern award system”. In our view, 
considerations of fairness and stability tell against an award-by-award approach 
to minimum wage fixation. If differential treatment was afforded to particular 
industries this would distort award relativities and lead to disparate wage 
outcomes for award-reliant employees with similar or comparable levels of 
skill. In this regard, we note that in its submission, Australian Business 
Industrial (ABI) “fully accepts that there is a presumption of uniformity in the 
Fair Work Act and compelling reasons for the system of modern awards for 
awards to be treated equally in Division 3 Part 2-6 reviews”.37 Similarly, in its 
oral submission during the 22 May 2013 consultations, the Australian Industry 
Group (Ai Group) referred to the need for consistent relativities within and 
between modern awards. It is also relevant that in establishing and maintaining 
the minimum wages safety net, the Panel must take into account the principle of 
equal remuneration for work of equal or comparable value. Such a principle 
supports the determination of consistent minimum rates for work of equal or 
comparable value. The maintenance of consistent minimum wages in modern 
awards and the need to ensure a stable and sustainable modern award system 
would be undermined if the Panel too readily acceded to requests for differential 
treatment. 


78  At a broader, conceptual, level it is important to appreciate that the 
framework for workplace relations established by the Act is predicated on a 
guaranteed safety net which underpins enterprise level collective bargaining. 
The safety net of fair, relevant and enforceable minimum wages and conditions 
is provided through modern awards, national minimum wage orders and the 
National Employment Standards. Collective bargaining at the enterprise level is 
underpinned by that safety net. This is evident from the fact that enterprise 


 


31 Safety Net Review (Wages) April 1997 (1997) 71 IR 1 at 17. 
32 National Wage Case February 1989 Review (1989) 27 IR 196 at 201. 
33 National Wage Case August 1988 (1988) 25 IR 170. 
34 Re Award Simplification Decision (1997) 75 IR 272 at 297-299. 
35 Re Paid Rates Review (1998) 123 IR 240 at 253. 
36 For example see Re Request from the Minister for Employment and Workplace Relations — 


28 March 2008 (2009) 180 IR 124 at [46]-[48] and Re Request from the Minister for 
Employment and Workplace Relations — 28 March 2008 (2009) 181 IR 19 at [43] and [94]. 


37 ABI submission at para 2.15. 
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agreements must pass the “better off overall test” in s 193 of the Act38 and the 
terms of an enterprise agreement may supplement, but cannot exclude, any 
provision of the National Employment Standards (ss 55 and 186(2)(c)). 


79  The award-by-award approach to minimum wage fixation, based on sectoral 
considerations, advocated by some parties in these proceedings is inimicable to 
the safety net nature of modern award minimum wages. Enterprise level 
collective bargaining is the primary means by which the statutory framework 
envisages differential treatment based on the circumstances in particular 
enterprises, which would be influenced by relevant sectoral considerations. That 
the system functions in this way is evidenced by the sectoral variation in actual 
wage outcomes. 


80  Three other points support the observations of the Panel in the 2011-12 
Review decision. 


81  First, in an annual wage review, the Act directs the Panel’s attention to a 
range of macroeconomic and general factors including: the performance and 
competitiveness of the national economy; inflation; employment growth; 
relative living standards; the promotion of social inclusion; and the needs of the 
low paid. The nature of these factors directs the Panel’s attention to matters 
which are relevant to the variation of all modern awards. 


82  The second point is the legislative preference for consistent operative dates 
for variation determinations made in an annual wage review. Sections 286 and 
287 provide that all such determinations must come into operation on 1 July in 
the next financial year. A party seeking a later operative date must satisfy the 
Panel that there are exceptional circumstances which justify a later date. It 
would be an odd outcome if a lower threshold applied in relation to claims for a 
different quantum to the threshold which applies to claims for a later operative 
date. 


83  Finally, it is also relevant to observe that s 154 of the Act operates as a 
prohibition on awarding interstate wage differentials. This is a further indication 
of a legislative preference for consistent, national, minimum wage rates. 


84  ACCI’s submission relies on one subsection within the Act. But the search 
for Parliament’s intention depends upon an analysis of the Act as a whole. Such 
an analysis supports the observations made by the Panel in the 2011-12 Review 
decision. 


85  The second issue raised in this Review concerns the supplementary 
exemption process proposed by the Chamber of Commerce and Industry 
Queensland (CCIQ), The Australian Retailers Association (the ARA) and 
Business SA, and supported by ACCI. CCIQ submitted that if the Panel decided 
to increase modern award minimum wages then: 


Particular industry specific employers should be exempt from any increase where 
they are determined to be facing significant challenges, or failing an exemption, 
the Panel should establish a supplementary hearing process to determine whether 
part or all of an increase should flow-on to those industry specific modern awards. 


i. It is within the statutory discretion of the Panel to differentiate its 
decisions based on the 122 modern awards that now exist and to grant a 
differential increase (or no increase) for one or more modern awards, 
where it is warranted. This would allow the Panel to provide an exemption 


 


38 See s 186(2)(d); the Commission may approve an enterprise agreement that does not pass the 
“better off overall test” if satisfied that, because of exceptional circumstances, the approval of 
the agreement would not be contrary to the public interest — s 189. 
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The Fair Work Act 2009 (Cth) (the Act) required the Expert Panel (the Panel) to 
conduct and complete a review of the national minimum wage (NMW) and 
modern minimum wages in each financial year. The Panel was required to make a 
NMW order and could set, vary or revoke modern award minimum wages. In 
doing so the Panel was required to take into account the minimum wages 
objective set out in s 284 of the Act, the modern awards objective set out in s 134 
of the Act, and, under s 578(a) of the Act, the objects of the Act itself. The Panel 
made the following findings in its Review for 2017-18. 


Held (increasing the NMW and award minimum wage rates) (by the Panel): (1) 
Fairness in the context of the modern awards objective and the minimum wages 
objective does not exclude the perspective of employers. Fairness is central to 
both the modern awards objective and the minimum wages objective and, in a 
Review decision, is to be assessed from the perspective of the employees and 
employers affected by that decision. 


Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [124], [127], 
[141]-[142]; Shop, Distributive and Allied Employees Association v Australian 
Industry Group (2017) 253 FCR 368; 272 IR 88 at [49], [53], followed. 


(2) Consideration of the need to promote social inclusion through increased 
workforce participation (ss 134(1)(c) and 284(1)(b)) essentially means consider- 
ation of the need to promote increased employment. However minimum rates of 
pay also impact upon an employee’s capacity to engage in community life and the 
extent of their social participation. 


(3) In each Review, the Panel must take into account the employment impacts 
of the NMW and modern award minimum wages and any proposed increases to 
those rates. Higher minimum wages can provide incentives to those not in the 
labour market to seek paid work, which need to be balanced against the potential 
negative impacts of increases in minimum wages on the supply of jobs for 
low-paid workers. 


(4) The minimum wages objective and the modern awards objective both 
require the Panel to take into account relative living standards and the needs of the 
low paid when setting minimum wage rates (ss 134(1)(a) and 284(1)(c)). Those 
matters are different, but related, concepts. 


(5) The relative living standards of employees on the NMW and award-reliant 
employees are affected by the level of wages that they earn, the hours they work, 
tax-transfer payments and the circumstances of the households in which they live. 


(6) The assessment of relative living standards requires a comparison of the 
living standards of workers reliant on the NMW and modern award minimum 
wages with those of other groups that are deemed to be relevant. The focus of the 
comparison is between low-paid workers (including NMW and award-reliant 
workers) and other employed workers, especially non-managerial workers. 


(7) The assessment of the needs of the low paid requires an examination of the 
extent to which low-paid workers are able to purchase the essentials for a decent 
standard of living and to engage in community life, assessed in the context of 
contemporary norms. 


Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [55], followed. 
(8) It is reasonable for full-time employees to expect a standard of living in 


excess of poverty. However, that is but one of a number of considerations that the 
Panel has to take into account in conducting the Review, and is not the operational 
objective of minimum wage setting under the Act. 


Shop, Distributive and Allied Employees Association v Australian Industry 
Group (2017) 253 FCR 368; 272 IR 88 at [33], followed. 


(9) There is little basis for comparing the household income of the low paid and 
the award reliant with that of households that are principally reliant on social 
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welfare benefits or private savings, when the purpose is to identify whether an 
increase in the NMW and modern award minimum wages would assist the relative 
standard of living of the low paid. 


(10) The Panel is required to take into account various economic considerations, 
such as the performance and competitiveness of the national economy, including 
productivity, business competitiveness and viability, inflation and employment 
growth (s 284(1)(a)). The underlying intention of the various economic 
considerations referred to in ss 134 and 284 is that the Panel takes into account the 
effect of its decisions on national economic prosperity, and in so doing gives 
particular emphasis to the economic indicators specifically mentioned in the 
relevant statutory provisions. 


(11) The Panel is obliged under ss 134(1)(c) and 284(1)(d) of the Act to take 
into account the principle of equal remuneration for men and women workers for 
work of equal or comparable value, where such value refers to equality or 
comparability in work value. The application of the principle is such that it is 
likely to be of only limited relevance in the context of a Review, in that it would 
only be likely to arise if it was contended that particular modern award minimum 
wages were inconsistent with the principle, or if the form of a proposed change 
enlivened the principle. Proceedings under Pt 2-7 of the Act and applications to 
vary modern award minimum wages for work value reasons pursuant to ss 156(3) 
and 157(2) of the Act provide more appropriate mechanisms for addressing such 
issues. 


Equal Remuneration Decision 2015 (2015) 256 IR 362 at [280], [290], 
followed. 


Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 at 
[216], considered. 


(12) However the broader issue of the gender pay equity, and in particular the 
gender pay gap, namely the difference between the average wages earned by men 
and women, is relevant to the Review. This is because it is an element of the 
requirement to establish a safety net that was “fair”. It may also arise for 
consideration in respect of the minimum wages objective set out in s 284(1)(b) of 
the Act of promoting social inclusion through workforce participation as it may 
have effects on female participation in the workforce. 


Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [545], referred to. 
(13) As women are disproportionately represented among the low paid, an 


increase in minimum wages was likely to promote gender pay equity. Moderate 
increases in the NMW and modern award minimum wages would be likely to 
have a relatively small, but nonetheless beneficial, effect on the gender pay gap. 


(14) In each Review the Panel must take into account the employment impacts 
of the NMW and modern award minimum wages and any proposed increases to 
these rates. Modest and regular minimum wage increases do not result in 
disemployment effects or inhibit workplace participation. However, they are likely 
to have some effect on consumer demand, which needed to be taken into account 
in a Review. 


(15) The effect of taxes and transfers on disposable incomes of the low paid is 
relevant to the needs of the low paid and their relative living standards, both in 
terms of specific changes to the tax-transfer system and in assessing broader 
information in relation to measures of relative income of the low paid. 


(16) Consistent with the view expressed by past Panels, measures proposed in 
the recent Budget but which were still to be legislated, are not to be taken into 
account. 


(17) The Minimum Income for Healthy Living budget standards released since 
the 2016-17 Review are useful and relevant insofar as they provide direct, if 
imperfect, evidence that a full-time job at the NMW rate was sufficient to provide 
a single adult with a reasonable standard of living. 
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(18) The gap between modern award minimum wages and bargained wages, to 
the extent it can be identified with any precision, has not reached a level where it 
is encouraging or discouraging collective bargaining. 


(19) Although economic challenges currently facing certain regions and sectors 
as a result of the transition taking place in the economy and natural disasters, such 
as a recent cyclone and flooding events as well as the ongoing drought, caused 
hardship to both employers and employees, they did not constitute exceptional 
circumstances such as to warrant a deferral of increases arising from the Review. 


Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [170]-[177], 
[181]-[182], followed. 


(20) The Panel would not take an award-by-award approach or provide an 
interim decision in this Review. 


Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [33], [367]; Re Annual 
Wage Review 2013-14 (2014) 245 IR 1 at [493]-[515]; Re Annual Wage Review 
2014-15 (2015) 252 IR 119 at [106]-[116]; Re Annual Wage Review 2015-16 
(2016) 258 IR 201 at [134]-[140]; Re Annual Wage Review 2016-17 (2017) 267 IR 


241 at [172]-[177], followed. 
(21) The compounding effect of increases in the NMW and modern award 


minimum wages over time might have a cumulative effect which is not apparent in 
the short term, but will be closely monitored in future reviews. 


(22) As in the 2016-17 Review decision, the “wages relativities policy” 
argument, after having been considered, is rejected. 


Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [146]-[155], followed. 
(23) Macroeconomic data affecting all sectors is both relevant and useful in a 


Review. The contrary argument as to the data’s usefulness because it takes a 
high-level view of the economy and that the Panel’s primary consideration should 
be on parts of the economy most affected by the Review decision, is not accepted. 


(24) It was not clear from submissions to this Review how the issues of 
international competitiveness should bear upon the Panel’s considerations. The 
Panel might be assisted by hearing further from all parties about this in subsequent 
Reviews. 


(25) The Panel, on the information available, could not determine what the 
precise financial impact of the changes to childcare assistance will be on 
low-wage families, although there would probably be some benefit. As the impact 
is uncertain, it is to be given little weight in this Review. However, parties are 
invited to provide further material in next year’s Review if it is thought to be 
relevant. 


(26) As a number of proposed tax changes have not been legislated for, and in 
any event will not, as a practical matter, provide any financial benefits to 
employed persons on or before 30 June 2019, the Panel has not taken them into 
account in this Review. 


(27) However changes to the tax-transfer system that had been legislated are 
relevant to the Panel’s consideration of the needs of the low paid and their relative 
living standards. While a mechanistic or formulaic approach cannot be taken, such 
changes emphasise the importance of increases to the NMW and modern award 
minimum wages in maintaining the real disposable income of many low-income 
households. 


Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [425], considered. 
(28) The most appropriate analysis when making comparisons of living 


standards is at the household level, specifically household disposable income. 
(29) Notwithstanding the evidence of substantial and increasing wealth 


inequality, it must only be assigned limited weight in the Review. While there is 
undoubtedly a link between income levels and wealth accumulation, there are a 
range of factors which contribute more significantly to wealth inequality, so that it 
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is unlikely that any adjustment to the NMW or modern award minimum wages 
that arise from the Review would have any discernible effect upon wealth 
inequality. 


(30) In meeting its requirement to set the NMW and modern award minimum 
wages that are fair to both employees and to employers, the Panel had one 
instrument available to it, namely the level of minimum wages, and a number of 
statutory considerations that it had to take into account. As such, it is not possible 
to accommodate the normal variation in the composition of families and in the 
levels of household labour supply. An increase to the NMW and modern award 
minimum wages of the size necessary to ensure that all household types, most 
particularly single-earner families with children, earn more than the relative 
poverty line would likely lead to discernible disemployment effects. 


(31) An increase in minimum wages makes an important contribution to the 
maintenance and improvement of relative and actual living standards for the low 
paid, but it is not sufficient by itself to perform this function and must necessarily 
be supported in relation to families with children by the tax-transfer system. 
However, the fact that recent changes to the tax-transfer system have resulted in a 
deterioration in the real disposable income and relative living standards of NMW 
and award-reliant single-earner households with children places a greater burden 
on minimum wage adjustments, and tends to favour a larger rather than smaller 
increase to the NMW and modern award minimum wages. 


(32) The NMW and modern award minimum wages set in this Review are at 
least sufficient to enable a single adult who works full time to have an income that 
is significantly above the 60% poverty line. This will contribute to providing an 
adequate income to other household types, but those with dependents also need 
assistance from the tax-transfer system. 


(33) Budget standards estimated what is needed, in terms of goods and services, 
by a particular family type in order to achieve a particular standard of living. 
However, such standards cannot of themselves be determinative of the NMW, or 
any uprating of minimum award rates. 


Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [441], [442], referred to. 
(34) The increases determined by the Panel will neither encourage nor, in 


aggregate, discourage, collective bargaining. 
(35) Transitional instruments preserved by the Fair Work (Transitional 


Provisions and Consequential Amendments) Act 2009 (Cth) include Transitional 
Australian Pay and Classification Scales, State reference transitional instruments 
and Div 2B State awards preserved by operation of that legislation, and 
transitional pay equity orders created by it. All that have not been terminated are 
to be considered as part of the Panel’s Review. 


Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [553]-[559]; Re Annual 
Wage Review 2016-17 [2017] FWCFB 1931 at [81], referred to. 


(36) Annual Wage Review adjustments should generally apply to copied State 
awards, subject to a different outcome being determined in respect of particular 
copied State awards. Any “double dipping” should be addressed on a case-by-case 
basis. 


(37) The adjustments to minimum wages should flow through to the operation 
of provisions for calculating junior rates in modern awards and to employees to 
whom training arrangements apply in modern awards, including the rates under 
the National Training Wage Schedule. 


(38) The adjustment granted in this Review should flow though to employees 
with a disability through the operation of the supported Wage System Schedule. 
The minimum payment under that Schedule should be adjusted consistent with the 
approach adopted in previous reviews. 


Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [608], [650], referred to. 
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(39) The casual loading for award/agreement free employees is to be 
maintained at 25%, as is the casual loading in modern awards. 


(40) The casual loading in the Business Equipment Award should be increased 
to 23%. 


Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [665], referred to. 
(41) The special NMW for award/agreement free junior employees is to be set 


by reference to the junior wage percentage scale in the Miscellaneous Award, and 
the apprentice and National Training Wage Schedule provisions of that award 
should be adopted as the basis for the special NMWs for employees to whom 
training arrangements apply. 


(42) There are to be two special NMWs for award/agreement free employees 
with disability: for award/agreement free employees whose productivity is not 
affected, the wage will be set at the rate of the NMW; and for award/agreement 
free employees with disability whose productivity is affected, the wage is to be 
paid in accordance with an assessment under the Supported Wage System 
Schedule. 


(43) The NMW will be increased to $719.20 per week or $18.93 per hour from 
1 July 2018. 


(44) Modern award minimum wages are to be increased as from 1 July 2018 by 
3.5%, with weekly wage rates rounded to the nearest 10c. 


Consideration of the Panel’s approach to the annual review of the NMW rate 
and modern award minimum wages. 
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decision 
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ARA Australian Retailers Association 
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AWOTE average weekly ordinary time earnings 
AWRS Australian Workplace Relations Study 
C4 Engineering Associate/Laboratory Technical Officer 


Level 1 
C10 Engineering/Manufacturing Tradesperson Level 1 
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Abbreviations 
C14 Engineering/Manufacturing Employee Level 1 
CCIQ Chamber of Commerce and Industry Queensland 
CCIWA Chamber of Commerce and Industry Western Australia 
CCS Child Care Subsidy 
Commission Fair Work Commission 
CPI Consumer Price Index 
CURF confidentialised unit record file 
DSP Disability Support Pension 
ERO Equal Remuneration Order 
EEH Survey of Employee Earnings and Hours 
EHDI equivalised household disposable income 
FMW Federal Minimum Wage 
FTB Family Tax Benefit 
GDP gross domestic product 
GFC global financial crisis 
GVA gross value added 
HES Household Expenditure Survey 
HIA Housing Industry Association 
HILDA Household, Income and Labour Dynamics in Australia 
IMF International Monetary Fund 
LCI Living Cost Index 
Manufacturing 
Award 


Manufacturing and Associated Industries and Occupa- 
tions Award 2010 


MGA Master Grocers Australia 
MIHL Minimum Income for Healthy Living 
Miscellaneous 
Award 


Miscellaneous Award 2010 


NAB National Australia Bank 
NAPSA Notional Agreement Preserving State Awards 
NBER National Bureau of Economic Research 
NCVER National Centre for Vocational Education Research 
NLW National Living Wage 
NMW national minimum wage 
NRA National Retail Association 
NSA Newstart Allowance 
NTWS National Training Wage Schedule 
OECD Organisation for Economic Co-operation and 


Development 
Panel Expert Panel for annual wage reviews 
Penalty Rates 
decision 


Re 4 Yearly Review of Modern Awards — Penalty Rates 
(2017) 265 IR 1 
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Abbreviations 
Penalty Rates 
Review decision 


 
Shop, Distributive and Allied Employees Association v 
Australian Industry Group (2017) 253 FCR 368; 272 IR 
88 


PPP Purchasing Power Parity 
RCI Restaurant and Catering Industrial 
RBA Reserve Bank of Australia 
Review Annual Wage Review 
RNNDI real net national disposable income 
SAWIA South Australian Wine Industry Association 
SES Award Supported Employment Services Award 2010 
SPRC Social Policy Research Centre 
Statistical Report Statistical Report — Annual Wage Review 2017-18 
SWS Supported Wage System 
SWSS Supported Wage System Schedule 
Transitional Act Fair Work (Transitional Provisions and Consequential 


Amendments) Act 2009 (Cth) 
UK United Kingdom 
UNSW University of New South Wales 
US United States of America 
WAD Workplace Agreements Database 
WPI Wage Price Index 


 
Fair Work Commission 


1. The decision 


Introduction 
1  This Chapter summarises the matters we have considered, our reasoning and 


the increases we have decided upon. Chapters 2-4 of this decision deal with the 
statutory considerations we are required to take into account. We do not repeat 
that material here but the views expressed in this Chapter should be seen in the 
context of our decision as a whole. 


2  The Fair Work Act 2009 (Cth) (the Act) requires the Expert Panel for annual 
wage reviews (the Panel) to conduct and complete a review of the national 
minimum wage (the NMW) and modern award minimum wages, in each 
financial year (the Review). The Panel must make a NMW order and may set, 
vary or revoke modern award minimum wages. The NMW order applies to 
award/agreement free employees1 and modern award minimum wages are the 
minimum wages contained in modern awards.2 


 


1 The NMW order sets both the NMW and special NMWs for employees who are juniors, to 
whom training arrangements apply, or who have disabilities; and applies to award/agreement 
free employees. An award/agreement free employee cannot be paid less than the rate of pay 
specified in the NMW order (see ss 294-299). Further, if an enterprise agreement applies to an 
employee and the employee is not covered by a modern award, then the employee’s base rate 
of pay under the enterprise agreement must not be less than the rate specified in the NMW 
order (s 206(3)). 


2 Including classification rates, junior rates and casual loadings. 
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3  The number of employees who have their pay set by an award is estimated to 
be 2.3 million or 22.7 per cent of all employees.3 The proportion of employees 
that are paid at the adult NMW rate is estimated to be 1.9 per cent. Further, a 
significant number of employees are paid at junior or apprentice/trainee rates 
based on the NMW rate and modern award minimum wages. The Panel’s 
decision will also affect employees paid close to the NMW and modern award 
minimum wages and those whose pay is set by a collective agreement which is 
linked to the outcomes of the Review. 


4  The Panel is required to conduct each Review within the legislative 
framework of the Act, particularly the object of the Act in s 3, the modern 
awards objective and the minimum wages objective. As part of the Review, the 
Panel considers both the setting of the NMW rate and whether to make any 
variation determinations in respect of modern award minimum wages. Each of 
these tasks is undertaken by reference to the particular statutory criteria 
applicable to each function. 
The statutory framework 


5  The minimum wages objective applies to the exercise of functions and 
powers under Pt 2-6 of the Act (which includes the Review),4 and is set out in 
s 284(1) of the Act: 


284 The minimum wages objective 
 


What is the minimum wages objective? 
(1) The FWC must establish and maintain a safety net of fair minimum wages, 


taking into account: 
(a) the performance and competitiveness of the national economy, 


including productivity, business competitiveness and viability, 
inflation and employment growth; and 


(b) promoting social inclusion through increased workforce participa- 
tion; and 


(c) relative living standards and the needs of the low paid; and 
(d) the principle of equal remuneration for work of equal or 


comparable value; and 
(e) providing a comprehensive range of fair minimum wages to junior 


employees, employees to whom training arrangements apply and 
employees with a disability. 


This is the minimum wages objective. 


6  The modern awards objective applies to the performance or exercise of 
“modern award powers”5 (which are defined to include the variation of modern 
award minimum wages),6 and is set out in s 134(1) of the Act: 


 
 
 
 
 
 


3 ABS, Employee Earnings and Hours, Australia, May 2016, Catalogue No. 6306.0. 
4 Fair Work Act 2009 (Cth), s 284(2)(a). 
5 Fair Work Act 2009 (Cth), s 134(2). 
6 Fair Work Act 2009 (Cth), s 134(2)(b). 
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134 The modern awards objective 
 


What is the modern awards objective? 
(1) The FWC must ensure that modern awards, together with the National 


Employment Standards, provide a fair and relevant minimum safety net of 
terms and conditions, taking into account: 


(a) relative living standards and the needs of the low paid; and 
(b) the need to encourage collective bargaining; and 
(c) the need to promote social inclusion through increased workforce 


participation; and 
(d) the need to promote flexible modern work practices and the 


efficient and productive performance of work; and 
(da) the need to provide additional remuneration for: 


(i) employees working overtime; or 
(ii) employees working unsocial, irregular or unpredictable 


hours; or 
(iii) employees working on weekends or public holidays; or 
(iv) employees working shifts; and 


(e) the principle of equal remuneration for work of equal or 
comparable value; and 


(f) the likely impact of any exercise of modern award powers on 
business, including on productivity, employment costs and the 
regulatory burden; and 


(g) the need to ensure a simple, easy to understand, stable and 
sustainable modern award system for Australia that avoids 
unnecessary overlap of modern awards; and 


(h) the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, performance 
and competitiveness of the national economy. 


This is the modern awards objective. 


7  Further, s 578(a) provides that the Panel must take into account the objects of 
the Act in performing its functions or exercising its powers in a Review. 


8  Sections 134, 284 and 578 of the Act each direct the Panel to take into 
account certain specified considerations in conducting and completing a 
Review. As noted in Minister for Aboriginal Affairs v Peko-Wallsend Ltd,7 
matters which a decision maker must “take into account” are matters the 
decision maker is bound to consider and treat as matters of significance in the 
decision-making process.8 


9  There is a substantial degree of overlap in the considerations the Panel is 
required to take into account under the minimum wages objective and the 
modern awards objective, though some of these considerations are not 
expressed in the same terms.9 Both the minimum wages objective and the 
modern awards objective require the Panel to take into account: 


 


7 Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24. 
8 R v Hunt; Ex parte Sean Investments Pty Ltd (1979) 180 CLR 322 at 329 per Mason J; R v 


Toohey; Ex parte Meneling Station Pty Ltd (1982) 158 CLR 327 at 333 per Gibbs CJ; Friends 
of Hinchinbrook Society Inc v Minister for Environment (No 3) (1997) 77 FCR 153; 
Australian Competition and Consumer Commission v Leelee Pty Ltd [2000] ATPR 41-742; 
Edwards v Giudice (1999) 94 FCR 561; National Retail Association v Fair Work Commission 
(2014) 225 FCR 154; 244 IR 461 at [56]. 


9 See Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [88]-[91]. 
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• promoting social inclusion through increased workforce participation;10 
• relative living standards and the needs of the low paid;11 
• the principle of equal remuneration for work of equal or comparable 


value;12 and 
• various economic considerations.13 


10  There are differences in the expression of the economic considerations that 
the Panel is required to take into account under the modern awards objective 
and the minimum wages objective.14 But the underlying intention of the various 
economic considerations referred to in ss 134 and 284 is that the Panel takes 
into account the effect of its decisions on national economic prosperity and in so 
doing gives particular emphasis to the economic indicators specifically 
mentioned in the relevant statutory provisions. 


11  The modern awards objective also requires the Panel to take into account “the 
need to encourage collective bargaining”,15 whereas the minimum wages 
objective makes no express reference to any such consideration. This is relevant 
because it is the minimum wages objective, not the modern awards objective, 
which is relevant to setting the NMW rate. But as the Panel observed in the 
Annual Wage Review 2014-15 decision16 (the 2014-15 Review decision), the 
fact that the minimum wages objective does not require the Panel to take this 
consideration into account does not make much difference, in practice, to the 
Panel’s task. This is because the Panel is required to take into account the object 
of the Act and one of the stated means by which the object of the Act is given 
effect is “through an emphasis on enterprise-level collective bargaining” (s 3(f)). 
While not expressed in the same terms as in the modern awards objective, it is 
plain from s 3(f) and a reading of the Act as a whole that one of the purposes of 
the Act is to encourage collective bargaining. It is appropriate that the Panel 
takes that legislative purpose into account in setting the NMW rate. 


12  We also observe that the considerations in ss 134(1)(da) and (g) have little 
relevance in the context of the Review. 


13  We turn first to deal with some general aspects of the proper construction of 
the modern awards objective and the minimum wages objective. 


14  The statutory tasks in ss 134 and 284 involve an “evaluative exercise” which 
is informed by the considerations in s 134(1)(a)-(h) and s 284(1)(a)-(e). While 
these statutory considerations inform the evaluation of what might constitute “a 
fair and relevant minimum safety net of terms and conditions” and “a safety net 
of fair minimum wages”, they do not necessarily exhaust the matters which the 


 


10 Fair Work Act 2009 (Cth), s 284(1)(b) and s 134(1)(c). 
11 Fair Work Act 2009 (Cth), s 284(1)(c) and s 134(1)(a). 
12 Fair Work Act 2009 (Cth), s 284(1)(d) and s 134(1)(e). 
13 Fair Work Act 2009 (Cth), s 284(1)(a) and s 134(1)(d), (f) and (h). 
14 For example, employment growth and inflation are mentioned as separate considerations 


under the modern awards objective (s 134(1)(h)), but in the minimum wages objective these 
factors appear to be subsidiary to the performance and competitiveness of the national 
economy (s 284(1)(a)) and the modern awards objective requires the Panel to take into 
account “the likely impact of any exercise of modern award powers on … the sustainability, 
performance and competitiveness of the national economy” (s 134(1)(h)), whereas the 
“sustainability” of the national economy is not mentioned in the minimum wages objective: 
Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [88]. 


15 Fair Work Act 2009 (Cth), s 134(1)(b). 
16 Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [134]-[135]. 
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Panel might properly consider to be relevant. The range of such matters “must 
be determined by implication from the subject-matter, scope and purpose” of 
the Act.17 


15  The considerations which the Panel is required to take into account do not 
generally set a particular standard against which a modern award or the “safety 
net of fair minimum wages” can be evaluated; many of them may be 
characterised as broad social objectives. As the Full Court of the Federal Court 
said in National Retail Association v Fair Work Commission: 


It is apparent from the terms of s 134(1) that the factors listed in (a) to (h) are 
broad considerations which the FWC must take into account in considering 
whether a modern award meets the objective set by s 134(1), that is to say, 
whether it provides a fair and relevant minimum safety net of terms and 
conditions. The listed factors do not, in themselves, however, pose any questions 
or set any standard against which a modern award could be evaluated. Many of 
them are broad social objectives. What, for example, was the finding called for in 
relation to the first factor (“relative living standards and the needs of the low 
paid”)?18 


16  The statutory provisions relating to the Review and to NMW orders are set 
out in Divs 3 (ss 284-292) and 4 (ss 293-299) of Pt 2-6 of Ch 2 of the Act. The 
purpose of Ch 2 of the Act is to prescribe minimum terms and conditions of 
employment for national system employees (including those terms and 
conditions arising from a NMW order).19 We accept that it is appropriate to 
characterise the statutory provisions relating to the Review and to NMW orders 
as remedial, or beneficial, provisions. They are intended to benefit national 
system employees by creating regulatory instruments which intervene in the 
market, setting minimum wages to lift the floor of such wages. While these 
statutory provisions are properly characterised as remedial or beneficial 
provisions, the extent to which they are to be given “a fair, large and liberal” 
interpretation in pursuit of that broad purpose is constrained by the fact that the 
relevant provisions seek to strike a balance between competing interests. 


17  Fairness is central to both the modern awards objective and the minimum 
wages objective. Section 134(1) refers to a “fair … minimum safety net” and 
s 284(1) refers to “a safety net of fair minimum wages”. In the Annual Wage 
Review 2016-17 decision (the 2016-17 Review decision) the Panel concluded 
that fairness in this context “is to be assessed from the perspective of the 
employees and employers”20 affected by the Review decision, and noted that: 


It seems to us that the statutory provisions relevant to the fixation of the NMW 
plainly seek to strike a balance between competing interests. So much is clear 
from the range of considerations the Panel is required to take into account in 
giving effect to the minimum wages objective (for example compare s 284(1)(a) 
and (c)). It is also clear from the minimum wages objective itself — to “establish 
and maintain a safety net of fair minimum wages”. Fairness in this context is to be 
assessed from the perspective of the employees and employers covered by the 


 


17 Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 at [39]-[40]; Shop, 
Distributive and Allied Employees Association v Australian Industry Group (2017) 253 FCR 
368; 272 IR 88 at [48]. 


18 National Retail Association v Fair Work Commission (2014) 225 FCR 154; 244 IR 461 at 
[109]; albeit the Court was considering a different statutory context, the observation at [109] 
is applicable to the Commission’s task in the Review. 


19 Fair Work Act 2009 (Cth), s 43(2)(a). 
20 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [124], [127]. 
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NMW order. The object of the Act also speaks to multiple legislative purposes. 
Section 3 provides that the object of the Act “is to provide a balanced framework 
for cooperative and productive workplace relations that promotes national 
prosperity and social inclusion for all Australians” (emphasis added), by the means 
specified in sections 3(a) to (g).21 


18  The Australian Catholic Council for Employment Relations (ACCER) 
submits that the Panel’s construction of s 284(1) in the 2016-17 Review 
decision was erroneous and should be reconsidered.22 


19  ACCER contends that a beneficial reading of s 284(1) excludes decision 
making being based on the application of the criterion of fairness as between 
employers and employees23 and that the Panel’s “primary obligation” in setting 
wage rates is to set a safety net wage rate that will provide a decent standard of 
living.24 In particular, ACCER contends that the “operational objective” of 
minimum wage setting under the Act is that: 


Full-time workers have a reasonable expectation of a standard of living that will 
be in excess of poverty and one which will enable them to purchase the essentials 
for a “decent standard of living” and engage in community life, assessed in the 
context of community norms.25 


20  ACCER acknowledges that the specified considerations in s 284(1)(a)-(e) 
inform and constrain this “operational objective”.26 


21  We reject the proposition that “fairness” in the context of the modern awards 
objective and the minimum wages objective excludes the perspective of 
employers. 


22  The Panel’s conclusion in last year’s decision was based upon observations 
made by the Full Bench in Re 4 Yearly Review of Modern Awards — Penalty 
Rates27 (the Penalty Rates decision) about the proper construction of the 
expression “a fair and relevant minimum safety net of terms and conditions” in 
the modern awards objective. The Full Bench’s decision was the subject of an 
application for judicial review to the Federal Court which was dismissed by the 
Full Court of the Federal Court in Shop, Distributive and Allied Employees 
Association v Australian Industry Group28 (the Penalty Rates Review decision). 


23  In the course of its judgment in the Penalty Rates Review decision the Full 
Court considered the expression “a fair and relevant minimum safety net of 
terms and conditions” in the modern awards objective and held: 


It is apparent that “a fair and relevant minimum safety net of terms and 
conditions” is itself a composite phrase within which “fair and relevant” are 
adjectives describing the qualities of the minimum safety net of terms and 
conditions to which the FWC’s duty relates. Those qualities are broadly conceived 
and will often involve competing value judgments about broad questions of social 
and economic policy. As such, the FWC is to perform the required evaluative 


 


21 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [141]-[142]. 
22 See ACCER’s submission dated 13 March 2018 at paras 214, 234-237, 240, 249, 253. 
23 See ACCER’s submission dated 13 March 2018 at para 249. 
24 See ACCER’s submission dated 13 March 2018 at para 42. 
25 See ACCER’s submission dated 13 March 2018 at para 215. 
26 See ACCER’s submission dated 13 March 2018 at para 231. 
27 Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 at [128]-[132]. 
28 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 253 


FCR 368; 272 IR 88. 
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function taking into account the s 134(1)(a)-(h) matters and assessing the qualities 
of the safety net by reference to the statutory criteria of fairness and relevance. It 
is entitled to conceptualise those criteria by reference to the potential universe of 
relevant facts, relevance being determined by implication from the subject matter, 
scope and purpose of the Fair Work Act … 


… 
For the reasons already given it cannot be doubted that the perspectives of 


employers and employees and the contemporary circumstances in which an award 
operates are circumstances within a permissible conception of a “fair and 
relevant” safety net taking into account the s 134(1)(a)-(h) matters.29 


(Emphasis added) 
24  The above observations are entirely consistent with the proposition that 


fairness in the context of minimum wage fixation is to be assessed from the 
perspective of the employees and employers affected by Review decisions. 


25  We also reject ACCER’s submission as to the “operational objective” of 
minimum wage setting under the Act. The proposition advanced finds no 
support in the words of the statute and seeks to elevate one relevant 
consideration (“relative living standards and the needs of the low paid”) above 
all others. As the Full Court observed in the Penalty Rates Review decision: 


It is not legitimate to take one element in the overall suite of potentially relevant 
considerations to the discharge of the FWC’s functions … and discern from that 
one matter a Parliamentary intention that the scheme as a whole is to be construed 
with that end alone in mind.30 


26  However, as we note later, we accept the proposition that it is reasonable for 
full-time employees to expect a standard of living in excess of poverty. But, as 
noted in previous Review decisions, the Act requires the Panel to take into 
account all of the relevant statutory considerations,31 and the relative living 
standards and needs of the low paid are but “one of a number of considerations 
that [the Panel] must take into account”.32 


27  We now turn to consider some of the particular considerations which we are 
required to take into account. 


28  As noted earlier, the Panel is required to take into account the need to 
promote “social inclusion through increased workforce participation” 
(ss 134(1)(c) and 284(1)(b)). Consistent with past Review decisions, we 
interpret this to mean increased employment. We also accept however that 
minimum rates of pay impact upon an employee’s capacity to engage in 
community life and the extent of their social participation. Higher minimum 
wages can also provide incentives to those not in the labour market to seek paid 
work, which needs to be balanced against potential negative impacts of 
increases in minimum wages on the supply of jobs for low-paid workers. In 


 


29 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 253 
FCR 368; 272 IR 88 at [49] and [53]. 


30 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 253 
FCR 368; 272 IR 88 at [33]. 


31 Re Annual Wage Review 2009-10 (2010) 193 IR 380 at [244]-[245]; Re Annual Wage Review 
2010-11 (2011) 203 IR 119 at [228]; Re Annual Wage Review 2011-12 (2012) 222 IR 369 at 
[4], [14]-[15], [41], [149]; Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [9]; Re 
Annual Wage Review 2013-14 (2014) 245 IR 1 at [8]; Re Annual Wage Review 2014-15 
(2015) 252 IR 119 at [10]-[11]; Re Annual Wage Review 2015-16 (2016) 258 IR 201 at 
[151]-[152]. 
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each Review, we must take into account the employment impacts of the NMW 
and modern award minimum wages and any proposed increases to those rates. 


29  The minimum wages objective and the modern awards objective both require 
the Panel to take into account relative living standards and the needs of the low 
paid when setting minimum wage rates (ss 134(1)(a) and 284(1)(c)). Those 
matters are different, but related, concepts. 


30  The relative living standards of employees on the NMW and award-reliant 
employees are affected by the level of wages that they earn, the hours they 
work, tax-transfer payments and the circumstances of the households in which 
they live.33 The net effect of these factors is summarised in the notion of 
equivalised household disposable income, a measure to which we return later in 
Chapter 3. 


31  The assessment of relative living standards requires a comparison of the 
living standards of workers reliant on the NMW and modern award minimum 
wages with those of other groups that are deemed to be relevant. We particularly 
focus on the comparison between low-paid workers (including NMW and 
award-reliant workers) and other employed workers, especially non-managerial 
workers.34 There is little basis for comparing the household income of the low 
paid and the award reliant with that of households that are principally reliant on 
social welfare benefits or private savings, when the purpose is to identify 
whether an increase in the NMW and modern award minimum wages will assist 
the relative standard of living of the low paid. 


32  The assessment of the needs of the low paid requires an examination of the 
extent to which low-paid workers are able to purchase the essentials for a 
“decent standard of living” and to engage in community life, assessed in the 
context of contemporary norms.35 In successive Review decisions the Panel has 
concluded that a threshold of two-thirds of median (adult) full-time ordinary 
earnings provides “a suitable and operational benchmark for identifying who is 
low paid”, within the meaning of s 134(1)(a).36 The risk of poverty is also 
relevant in addressing the needs of the low paid. We accept, as we have in 
previous Review decisions, that if the low paid are forced to live in poverty then 
their needs are not being met.37 


33  The modern awards objective and the minimum wages objective both provide 
that in a Review we must take into account “the principle of equal remuneration 
for work of equal or comparable value” (s 134(1)(e) and s 284(1)(d)). The 
Dictionary section of the Act (s 10) directs attention to s 302(2) for the 
definition of the expression “equal remuneration for work of equal or 
comparable value”. Section 302(2) is in Pt 2-7 “Equal Remuneration” and 
defines this expression to mean “equal remuneration for men and women 
workers for work of equal or comparable value”. It seems highly unlikely that 
Parliament intended this expression to mean something different in ss 134 and 


 


33 Re Annual Wage Review 2013-14 (2014) 245 IR 1 at [396]. 
34 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [371]. 
35 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [55]. 
36 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [449]; Re Annual Wage Review 


2014-15 (2015) 252 IR 119 at [315]; Re Annual Wage Review 2013-14 (2014) 245 IR 1 at 
[310]. 


393







 
 


18 FAIR WORK COMMISSION [(2018) 
 


284. Hence, the appropriate approach to the construction of ss 134(1)(e) and 
284(1)(d) is to read the definition into the substantive provision.38 Accordingly, 
the relevant consideration is to be read as follows: 


the principle of equal remuneration for men and women workers for work of equal 
or comparable value. 


34  In the Equal Remuneration Decision 201539 the Full Bench concluded that 
the expression “work of equal or comparable value” in s 302(1) refers to 
equality or comparability in “work value”.40 We agree and, further, the same 
meaning should be attributed to this expression in ss 134(1)(e) and 284(1)(d). 
As explained in the Equal Remuneration Decision 2015, the principle of equal 
remuneration for work of equal or comparable value is enlivened when an 
employee or group of employees of one gender do not enjoy remuneration equal 
to that of another employee or group of employees of the other gender who 
perform work of equal or comparable value. Further, as the Full Bench 
observed: 


This is essentially a comparative exercise in which the remuneration and the value 
of the work of a female employee or group of female employees is required to be 
compared to that of a male employee or group of male employees.41 


35  The application of the principle of equal remuneration for work of equal or 
comparable value is such that it is likely to be of only limited relevance in the 
context of a Review. Indeed it would only be likely to arise if it were contended 
that particular modern award minimum wage rates were inconsistent with the 
principle of equal remuneration for work of equal or comparable value; or, if the 
form of a proposed increase enlivened the principle. We agree with the 
observations of a number of parties that Review proceedings are of limited 
utility in addressing any systemic gender undervaluation of work. It seems to us 
that proceedings under Pt 2-7 and applications to vary modern award minimum 
wages for “work value reasons” pursuant to ss 156(3) and 157(2) provide more 
appropriate mechanisms for addressing such issues. 


36  But the broader issue of gender pay equity, and in particular the gender pay 
gap, is relevant to the Review. This is so because it is an element of the 
requirement to establish a safety net that is “fair”. It may also arise for 
consideration in respect of s 284(1)(b) (“promoting social inclusion through 
workforce participation”), because it may have effects on female participation in 
the workforce.42 


37  The gender pay gap refers to the difference between the average wages 
earned by men and women. It may be expressed as a ratio which converts 
average female earnings into a proportion of average male earnings on either a 
weekly or an hourly basis.43 The Statistical Report — Annual Wage Review 
2017-18 (the Statistical report) sets out three measures of the gender pay gap, 
ranging from 11.0 per cent to 15.3 per cent (see Table 4.1). 


38 As noted in the Annual Wage Review 2015-16 decision (the 2015-16 Review 
 


38 Allianz Australia Insurance Ltd v GSF Australia Pty Ltd (2005) 221 CLR 568 at [12]-[13] per 
McHugh J. 


39 Equal Remuneration Decision 2015 (2015) 256 IR 362. 
40 Equal Remuneration Decision 2015 (2015) 256 IR 362 at [280]. 
41 Equal Remuneration Decision 2015 (2015) 256 IR 362 at [290]. 
42 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [643]. 
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decision), the causes of the gender pay gap are complex and influenced by 
factors such as: differences in the types of jobs performed by men and women; 
discretionary payments; workplace structures and practices; and the historical 
undervaluation of female work and female-dominated occupations.44 We accept 
that moderate increases in the NMW and modern award minimum wages would 
be likely to have a relatively small, but nonetheless beneficial, effect on the 
gender pay gap. 


39  As the Panel has observed in previous Review decisions, there is a degree of 
overlap between the various considerations which the Panel must take into 
account.45 A degree of tension is also evident between some of these 
considerations, for example, the extent to which minimum wage increases are 
able to meet the needs of the low paid may, depending on the magnitude of the 
increase and the prevailing circumstances, be constrained by the potential 
impact of such increases on employment. No particular primacy is attached to 
any of these considerations,46 and it is this complexity that has led the Panel to 
reject a mechanistic or decision-rule approach to wage fixation.47 


40  The Act also sets out some important procedural fairness requirements for the 
Review. The Panel must ensure that all persons and bodies (referred to 
collectively as parties) are given a reasonable opportunity to make and reply to 
written submissions (s 289(1)). In this Review, a number of parties took this 
opportunity by lodging one or more written submissions and participating in 
consultations on 15 and 16 May 2018. 


41  The timetable for the Review and all of the submissions, transcripts, research 
reports, and some additional economic data were published on the Fair Work 
Commission’s (Commission) website to ensure that all parties had a reasonable 
opportunity to participate. The Panel considered all the material received from 
parties, the information in the statistical report and the research referred to in 
the Research reference list in making its decision. 


 
The Panel’s approach 


42  As part of the Review, the Panel considers both the setting of the NMW rate 
and whether to make any determinations varying modern award minimum 
wages. These tasks are undertaken by reference to the particular statutory 
criteria applicable to each function. 


43  The review and variation of modern award minimum wages is a separate, 
though related, function to reviewing and making a NMW order. In exercising 
its powers to set, vary or revoke modern award minimum wages, the Panel 
“must take into account the rate of the national minimum wage that it proposes 
to set in the Review”.48 It follows that, as part of our decision-making process, 
we must first form a view about the rate of the NMW we propose to set, and 


 


44 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [546]. 
45 See Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [88]-[91]; Re Annual Wage 


Review 2015-16 (2016) 258 IR 201 at [116]; Re Annual Wage Review 2016-17 (2017) 267 IR 
241 at [115], [129]. 


46 See Re 4 Yearly Review of Modern Awards — Preliminary Jurisdictional Issues (2014) 241 IR 
189 at [32]. 


47 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [129]. 
48 Fair Work Act 2009 (Cth), s 285(3). 
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then take that proposed NMW rate into account (along with the other relevant 
statutory considerations) in exercising our powers to set, vary or revoke modern 
award minimum wage rates.49 


44  The range of considerations we are required to take into account calls for the 
exercise of broad judgment rather than a mechanistic or decision rule approach 
to wage fixation. It is on this basis that past Review decisions have rejected 
proposals for the adoption of real wage maintenance;50 a medium term target 
for the NMW;51 and the variation of modern award minimum wages based on 
trends in market wages.52 


45  We accept that the Panel’s decision-making process should be as transparent 
as possible and that the Panel should disclose the factors which are most 
relevant in a particular year, and we have done so in this decision. 


46  In assessing the various economic considerations, we take into account both 
actual data and forecasts. The actual indicators are the primary consideration 
because, by their nature, they are more reliable than forecasts.53 But it is also 
appropriate to have regard to future projections that cast some light on the 
circumstances expected to apply during the period when any adjustment will 
operate. It is not uncommon for actual outcomes to differ from those forecast 
and those differences form part of our broad assessment and consideration of the 
actual indicators in subsequent reviews. 


47  We pay particular attention to trends, because of the volatility in some of the 
economic indicators54 and routinely look to developments over the medium and 
long term, as well as to changes over the past year. This is evident in the 
material that is included in the Statistical Report that accompanies the Review. 
The longer-term perspective reduces our reliance on contemporary data that can 
be volatile and subject to revision. It also enables us to see the cumulative 
effects of the annual changes that we focus on, including our own decisions. 


48  We also compare past forecasts with actual economic outcomes, but this is 
not undertaken to enable some sort of quantifiable adjustment to minimum wage 
outcomes. There is no formulaic relationship between changes in particular 
indicators or factors over time and the outcome of Reviews. 


49  Given the range of considerations which we are required to take into account, 
it is neither necessary nor appropriate to quantify the weight given to particular 
considerations. This view is supported by the Full Court in the Penalty Rates 
Review decision, which held: 


The fact that the FWC did not attempt to explain the relative weight it gave to the 
competing considerations in reaching its overall conclusions is immaterial. It is 
difficult to know how the FWC might meaningfully have done so given the nature 
of the decisions it was making and the broad scope of facts, matters and 
circumstances which fed into the conclusions (National Retail Association v Fair 
Work Commission [2014] FCAFC 118; (2014) 225 FCR 154 at [109]). Nothing in 
the statutory scheme or otherwise required the FWC to attempt to explain the 


 


49 See Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [87]; Re Annual Wage Review 
2015-16 (2016) 258 IR 201 at [5]; Re Annual Wage Review 2016-17 (2017) 267 IR 241 at 
[108]. 


50 See Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [10]. 
51 Re Annual Wage Review 2016-17 [2017] FWCFB 1931. 
52 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [143]-[145]. 
53 We note that actual indicators may themselves be subject to revision. 
54 Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [8]. 
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relative weight it gave to the competing considerations in reaching its overall 
conclusions. What is apparent is that the FWC found that the relevant 
considerations did not all point in the same direction. They pulled in different 
directions, which is to be expected given the nature of the task. Provided the 
relevant matters were considered, the attribution of weight was wholly a matter for 
the FWC. That the FWC may be taken from the determinations to have given 
more weight to matters other than the relative living standards and needs of the 
low paid does not mean the FWC abdicated its responsibility for considering those 
matters or failed to consider them.55 


 
The decision 


50  The Panel received submissions from the Australian Government, several 
state governments, bodies that represent the interests of employees and 
employers, other entities and individuals. As in previous Reviews, the quantum 
and form of proposed increases to the NMW and/or modern award minimum 
wages varied significantly. The various proposals are set out in Appendix 2. 


51  National Retail Association (NRA) and Restaurant and Catering Industrial 
(RCI) proposed that no increase be made to minimum wage rates. RCI argued 
that “the prevailing economic conditions do not warrant any increase”.56 A 
number of other business and industry associations proposed percentage 
increases of varying amounts. Master Grocers Australia (MGA) proposed an 
increase of not more than 1.1 per cent. Australian Industry Group (Ai Group) 
proposed an increase of 1.8 per cent. Australian Chamber of Commerce and 
Industry (ACCI), Australian Business Industrial and the NSW Business 
Chamber Ltd (ABI and NSWBC), Australian Hotels Association (AHA), 
Australian Retailers Association (ARA), Australian Federation of Employers 
and Industries (AFEI) and Chamber of Commerce and Industry Queensland 
(CCIQ) all proposed an increase of no more than 1.9 per cent. 


52  The State Governments of Queensland and Victoria proposed increasing the 
NMW to $722.00 per week or $19.00 per hour (an increase of $27.10 per week 
or about 3.9 per cent) and that modern award minimum wages be adjusted by a 
“fair and reasonable increase”.57 


53  The Australian Council of Trade Unions (the ACTU) proposed that the NMW 
and modern award minimum wages be increased by 7.2 per cent. ACCER 
proposed a tiered adjustment to minimum wages, the NMW to be increased to 
$735.00 (an increase of $40.10 per week, or about 5.8 per cent); increasing 
modern award minimum wages up to and including the Engineering/ 
Manufacturing Tradesperson Level 1 (C10) rate by $32.00 per week; and 
increasing modern award minimum wages above the C10 rate by 3.9 per cent. 


54  A number of submissions did not propose a particular level of increase in the 
NMW or modern award minimum wages, including the Australian Government 
and the NSW, SA and WA Governments. Australian Council of Social Service 
(ACOSS) proposed that the Panel “increase real minimum wages substantially 


 


55 Shop, Distributive and Allied Employees Association v Australian Industry Group (2017) 253 
FCR 368; 272 IR 88 at [95]. 


56 RCI submission, 13 March 2018 at p 11. 
57 Queensland Government submission, 19 March 2018 at p 14; Victorian Government 


submission, 9 March 2018 at para 28. 
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in order to specifically reduce the gap between them and median pay levels”58 
and the Federal opposition proposed “a fair and economically responsible real 
increase”.59 


55  The modern awards objective and the minimum wages objective require us to 
take into account various economic and labour market considerations. While 
some of these are specifically mentioned in the Act, the Panel also considers 
other relevant indicators. 


56  While we seek to explain our view of the circumstances (including forecasts 
or projections) prevailing in each Review in comparison with previous years, it 
is not feasible to quantify the weight given to particular factors in balancing the 
various considerations prescribed by the Act. Rather, we consider all 
information about the economic and social environment that is available 
(including forecasts and any divergence from prior forecasts) to inform our 
decision. 


57  The Panel’s approach to its statutory function is encapsulated in the following 
extract from the 2014-15 Review decision: 


In taking into account available economic and social data, the Panel’s approach is 
broadly to assess the changes in these data from year to year and determine how 
they inform the statutory criteria. Put another way, and consistent with ACCI’s 
submission, if there were no change in the relevant considerations from one year 
to the next then, all other things being equal, a similar outcome would result.60 


 
58  Broadly speaking, differently constituted Panels should evaluate the evidence 


and submissions before them in accordance with a consistent and stable 
interpretation of the legislative framework. Justice requires consistent decision 
making unless a difference can be articulated and applied.61 


59  The table below compares the data and Budget forecasts at the time of the 
2016-17 Review with those before us in the current Review. 


Table 1: Budget forecasts and actual outcomes for selected economic 
indicators, per cent 


 


Indicator Information at time of 
2016-17 Review 


Information at time of 
2017-18 Review 


Most Budget Budget Most Budget Budget 
recent forecast forecast recent forecast forecast 
data at 


Decision 
for 


2016-17 
for 


2017-18 
data for 


2017-18 
for 


2018-19 
 


(6 June 2017) 
(Year to 
Jun qtr) 


(Year to 
Jun qtr) 


 (Year to 
Jun qtr) 


(Year to 
Jun qtr) 


Gross 
domestic 2.4* 


 
1¾ 


 
2¾ 


 
2.4* 


 
2¾ 


 
3 


product(a)      


(Dec qtr 
2016) 


  (Dec qtr 
2017) 


  


58 ACOSS submission, 16 March 2018 at para 7. 
59 Federal opposition, 13 March 2018 at para 2. 
60 Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [7]. 
61 Gala v Preston (1991) 172 CLR 243 at [12]. 
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Indicator Information at time of 
2016-17 Review 


Information at time of 
2017-18 Review 


Most Budget Budget Most Budget Budget 
recent forecast forecast recent forecast forecast 
data at 


Decision 
for 


2016-17 
for 


2017-18 
data for 


2017-18 
for 


2018-19 
 


(6 June 2017) 
(Year to 
Jun qtr) 


(Year to 
Jun qtr) 


 (Year to 
Jun qtr) 


(Year to 
Jun qtr) 


Consumer      
Price 2.1^ 
Index(b) 


2 2 1.9^ 2 2¼ 


(Mar qtr 
2017) 


  (Mar qtr 
2018) 


  


Wage 
Price 1.9^ 


 
2 


 
2½ 


 
2.1^ 


 
2¼ 


 
2¾ 


Index(c)      


(Mar qtr 
2017) 


  (Mar qtr 
2018) 


  


Unem- 
ployment 5.8# 


 
5¾ 


 
5¾ 5.5# 


 
5½ 


 
5¼ 


rate(d)      


(Apr 2017)   pr 2018)   
Employ- 
ment 1.3# 


 
1 


 
1½ 2.9# 


 
2¾ 


 
1½ 


growth(c)      


(Apr 2017)   pr 2018)   
Participa- 
tion 64.8# 


 
64½ 


 
64½ 65.7# 


 
65½ 


 
65½ 


rate(d)      


(Apr 2017)   pr 2018)   


 
Note: Forecasts are: 


(a) through-the-year growth rate to the June quarter, original series; 
(b) through-the-year growth rate to the June quarter; 
(c) seasonally adjusted, through-the-year growth rate to the June quarter; 
(d) seasonally adjusted rate for the June quarter. 
* Seasonally adjusted, year to December quarter 2016/2017, 
# Trend, April 2017/2018, 
^ Seasonally adjusted, Year to March quarter 2017/2018. 


Source: Australian Government, Budget Paper No 1: Budget Strategy and 
Outlook 2017-18, Canberra, p 2-6; Australian Government, Budget Paper No 1: 
Budget Strategy and Outlook 2018-19, Canberra, p 2-6; ABS, Australian 
National Accounts: National Income, Expenditure and Product, Dec 2017, 
Catalogue No 5206.0; ABS, Consumer Price Index, Australia, Mar 2018, 
Catalogue No 6401.0; ABS, Wage Price Index, Australia, Mar 18, Catalogue 
No 6345.0; ABS, Labour Force, Australia, Apr 2018, Catalogue No 6202.0; 
ABS, Labour Force, Australia, Apr 2017, Catalogue No 6202.0; Re Annual 
Wage Review 2016-17 (2017) 267 IR 241. 


60 Compared to the position at the time of the 2016-17 Review, the economic 


399







 
 


24 FAIR WORK COMMISSION [(2018) 
 


indicators now point more unequivocally to a healthy national economy and 
labour market. The recent data has shown strong growth in full-time 
employment together with a high participation rate. 


61  As the Treasurer and the Minister succinctly put it in their post Budget 
correspondence: 


The Australian economy has entered its 27th year of economic growth and has 
performed remarkably well in adjusting from the investment phase of the mining 
boom towards broader-based sources of growth. Real GDP is forecast to grow by 
2¾ per cent in 2017-18 and to accelerate further to 3 per cent growth in 2018-19 
and 2019-20.62 


62 Some of the key changes to the economy evident in this Review include: 
• Full-time employment grew by 3.1 per cent, significantly greater than 


the 1.0 per cent growth over the previous year. 
• Hours worked increased by 3.3 per cent over the year to April 2018, 


compared with 1.8 per cent a year earlier. 
• At 66.7 per cent in April 2018, the age-adjusted participation rate is at a 


record high and 0.8 percentage points higher than one year before. 
• At 77.2 per cent, the employment to population ratio for persons aged 


20-64 years, reached a historic high in December 2017. 
• Strong contributions to gross domestic product (GDP) growth from 


non-mining business investment and household consumption. 
• Business conditions are generally robust. 


63  The labour market has improved significantly with strong employment 
growth of 355 200 workers over the year to April 2018, of which 256 100 were 
full-time employees. Employment growth of over 3 per cent recorded at the end 
of 2017 and in early 2018 is much higher than at the time of the last Review. 
Further, as pointed out by the Reserve Bank of Australia (the RBA), recent 
employment growth has been higher than population growth.63 


64  Three out of the four most award-reliant industries experienced positive 
growth in employment over the year. Table 2.9 in Chapter 2 shows the variation 
in the performance of the four industries that have the highest proportion of 
employees paid at the award rate. Some general conclusions may be made from 
the data: 


• the most award-reliant industries mainly had higher than average rates 
of growth in output and in profits; 


• with the exception of Retail trade, business entry rates exceeded exit 
rates, as they have for the whole economy; 


• the Wage Price Index (the WPI) mostly grew at a rate that was below or 
at the economy-wide average, and wage growth under new collective 
agreements was, except in Other services, mostly below average; and 


• employment growth was mixed, with strong growth in employment and 
in hours worked in Retail trade but weaker growth, or some decline, in 
the other sectors. 


65  Over the past year the unemployment rate and the underemployment rate 
declined only slightly, reflecting a sharp rise in the participation rate. The shift 
from part-time employment to full-time employment may explain some of the 


 


62 Australian Government post-budget submission, 11 May 2018. 
63 RBA, Statement on Monetary Policy, May, (2018) p 30. 
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fall in underemployment. Despite strong employment growth, the unemploy- 
ment rate dropped only 0.2 percentage points to 5.5 per cent. The strong growth 
in employment has not translated into a lower unemployment rate because the 
age-adjusted participation rate is much higher than one year ago. These 
indicators provide further evidence that the labour market is strengthening. 


66  The labour market is currently supporting social inclusion through increased 
workforce participation and there is no evidence that this is being inhibited by 
the current level of minimum wages. Over the year to April 2018, the youth 
unemployment rate fell by 0.3 percentage points to 12.6 per cent, which is just 
below its average over the past five years. The persistence of long-term 
unemployment and the rise in disengagement among 20-24 year old adults are 
principally the result of rapid structural change in the economy that is causing a 
relatively high mismatch between the skills of the non-employed and those 
sought by employers. There is no evidence that it was caused by excessive 
levels of minimum wages. 


67  Measures of labour productivity declined during 2017, but annual measures 
of productivity must be approached with caution. When measured over the 
course of the current business cycle, the rate of growth in labour productivity is 
1.9 per cent per annum. It is likely that the measure of productivity for 2017 
was affected by a surge in the total number of hours worked. Further, as noted 
by the RBA, recent employment growth was concentrated in household 
services, which typically has low measured productivity growth.64 


68  GDP grew by 2.4 per cent, consistent with the five-year average for economic 
growth, and exceeded the average for the major seven Organisation for 
Economic Co-operation and Development (OECD) countries across three of the 
five quarters to the December quarter 2017. Growth in 2017 was broad-based, 
with 16 out of 19 industries recording growth. There was a significant 
contraction (8.8 per cent) in one industry only, Agriculture, forestry and fishing, 
following growth of 22.5 per cent in that sector in 2016. 


69  Business conditions remain positive. Profits grew by 4.3 per cent in 2017 and 
by 5.8 per cent in the non-mining sector. This growth, coupled with low wages 
growth, caused the profit share of total factor income to remain at its highest 
level since 2013. The business bankruptcy rate remained stable at a 
comparatively low level compared to the whole of the previous decade, business 
survival rates are the highest in at least a decade and business entry rates 
exceeded business exit rates by a larger than usual margin. Survey measures of 
overall business conditions are at their highest levels since the global financial 
crisis (the GFC).65 


70  Inflation and wages growth remain low. The Consumer Price Index (the CPI) 
increased by 1.9 per cent over the year to the March quarter 2018 and 
underlying inflation and the Living Cost Index (the LCI) for employee 
households rose by 2.0 per cent. Despite substantial employment growth, there 
was no appreciable acceleration in wages growth in 2017. The WPI increased 
by 2.1 per cent, which is slightly below the average for the last five years and 
historically very low, and the rate of wage increases arising from enterprise 
agreements is substantially below their ten-year average. 


 


64 RBA, Statement on Monetary Policy, May (2018), p 31. 
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71  Low wages growth has significant economic and social consequences. As 
RBA Governor Philip Lowe has remarked sustained low wages growth 
diminishes the sense of shared prosperity.66 


72  The economic forecasts from the Australian Government, as presented in the 
2018-19 Budget, the RBA and the International Monetary Fund (the IMF) all 
point to improving economic conditions. 


73  The RBA’s outlook for the economy is for GDP growth to be around trend in 
the near term before increasing, with employment to continue to grow faster 
than the working-age population leading to a slight decline in the 
unemployment rate.67 GDP growth is forecast to be strongest over the year to 
the June quarter 2019.68 


74  The Budget forecasts presented in the 2016-17 Review expected wages 
growth, as measured by the WPI, to be 2½ per cent over 2017-18.69 This has 
been reduced to 2¼ per cent in the 2018-19 Budget. The 2018-19 Budget also 
forecasts the WPI to increase to 2¾ percent in 2018-19 and to 3¼ percent in 
2019-20. The RBA does not provide a forecast for the WPI but expects wages 
growth to “pick up only gradually as labour market spare capacity declines and 
any effects of structural factors that are weighing on wages growth start to 
dissipate”.70 


75  The latest data show that the WPI increased by 2.1 per cent over the year to 
the March quarter 2018, having increased by 0.5 per cent in each of the last two 
quarters. To reach the Budget forecast for 2017-18 would require a quarterly 
increase of 0.7 per cent, which would be the highest increase since the March 
quarter 2014. Such an outcome seems unlikely. 


76  The WPI forecast in the Budget is predicated on increased GDP growth 
leading to a tighter labour market and hence wages growth. Productivity growth 
and the forecast increases in inflation were also expected to result in an increase 
in the WPI. 


77  The international experience, particularly in the United States of America (the 
US), shows that a lower unemployment rate has not translated to stronger wages 
growth. The RBA has cautioned that there is uncertainty around the level of the 
unemployment rate consistent with full employment which could turn out to be 
lower than previously assumed, and that there is a risk that it may take a lower 
unemployment rate than currently expected to generate higher wages growth. 
Both the Budget and RBA forecasts are for the unemployment rate to only fall 
to 5¼ per cent by 2019-20. 


78  The Budget forecasts in respect of the WPI appear overly optimistic, 
particularly as the RBA expects increases in wages growth to be gradual and the 
unemployment rate is only expected to decline slightly. For the reasons given in 
Chapter 2, while we expect wages growth to pick up over time, this is likely to 
be a more gradual process than that forecast in the Budget. We expect that our 


 


66 Lowe P, Remarks at Reserve Bank Board Dinner (2018), Adelaide, 1 May. 
67 RBA, Statement on Monetary Policy, May (2018), pp 57-58, 60. 
68 Statistical report, Table 12.4; RBA, Statement on Monetary Policy, May (2018), p 58, 


Table 5.1. 
69 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [342]. 
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decision in this Review will result in an increase in the WPI but we do not 
expect any other significant sources of increase in wages growth in the short 
term. 


79  As mentioned earlier, in each Review we must take into account the 
employment impacts of the national NMW and modern award minimum wages 
and any proposed increases to those rates. 


80  We remain of the view that modest and regular minimum wage increases do 
not result in disemployment effects or inhibit workforce participation. Recent 
Australian research published by the RBA (Bishop 2018), discussed in 
Chapter 2, provides support for our view. Recent research in the UK continues 
to support this conclusion. The position is more contested in the US. 


81  A number of parties submitted that the increase of 3.3 per cent awarded in 
last year’s Review was too high in the prevailing circumstances.71 No party was 
able to identify any economic indicator which demonstrated any discernible 
detriment arising from last year’s decision. However, we accept that the 
2016-17 Review increase may have longer-term effects which are not yet 
discernible. 


82  As to the impact of last year’s Review decision, we note that employment 
continued to grow strongly in the economy generally, and it also grew in three 
of the four most award-reliant industries. The increase did not lead to 
inflationary pressure. Nor did it have a discernible effect upon general wages 
growth. Surprisingly, the WPI figure over the year to the March quarter 2018 
increased in two out of the four most award-reliant sectors by less than for the 
economy as a whole, and in all four sectors the percentage WPI increase was 
substantially less than the percentage increase which we awarded in the 2016-17 
Review. 


83  The prevailing economic circumstances provide an opportunity to improve 
the relative living standards of the low paid, and to enable them to better meet 
their needs. 


84  The real value of the NMW has increased by 5.8 per cent over the last 
decade, and by 4.3 per cent over the past five years. However, this has not 
resulted in improvements to the actual or relative living standards for many 
categories of NMW and award-reliant households due to changes in the 
tax-transfer system. 


85  The effect of taxes and transfers on the disposable incomes of the low paid is 
relevant to the needs of the low paid and their relative living standards, both in 
terms of specific changes to the tax-transfer system and in assessing broader 
information in relation to measures of relative income of the low paid. 


86  There has been a decline in real disposable incomes for households that are 
more reliant on the tax and transfer system. Real disposable income for 11 out 
of 14 hypothetical NMW households fell over the year to 1 July 2017. Over the 
five years to July 2017, real disposable income for 10 out of 14 household types 
fell despite the real NMW rising by 3.9 per cent over the same period. The only 
family types that experienced an increase in real disposable income over the 
past year were single adults and couples without children. As noted by the 


 


71 Ai Group submission, 13 March 2018 at pp 4, 47; RCHI submission, 13 March 2018 at 
paras 16-20; AFEI submission, 13 March 2018 at para 7; ABI and NSWBC submission, 
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Australian Government, increases in minimum wages in recent years have 
“been important for maintaining the real disposable incomes of many 
low-income households”.72 


87  Consistent with the view the Panel has taken in past, we have not taken into 
account the measures proposed in the recent Budget which are yet to be 
legislated. 


88  The minimum wage bite increased by 0.8 percentage points to 54.8 per cent 
between 2016 and 2017, and has increased since 2012 following a decline 
between 1994 and 2012. The majority of hypothetical household types on 
NMW or award wage rates have disposable incomes above a relative poverty 
line of 60 per cent of median income. However, a number of household types 
with a single earner and children remain below the relative poverty line at both 
the NMW and the C10 award wage rate. It is also notable that, despite the 
increase of 3.3 per cent awarded in last year’s Review, the relative position of 
many NMW and award-dependent household types with children vis-a-vis the 
relative poverty line actually deteriorated due to changes in the tax-transfer 
system in 2017. 


89  The latest data suggests that income inequality in Australia has stabilised for 
some period with some indicators showing that income growth for households 
at the bottom of the distribution increased by more than for households at the 
top of the income distribution. However, inequality of household income 
remains high in Australia, relative to the past and to other comparable countries. 


90  A new report estimating budget standards based on the Minimum Income for 
Healthy Living (the MIHL) standard has been released since the last Review. 
Overall, there was low support from the parties regarding the consideration of 
the new budget standards for this year’s Review. Application of the budget 
standards concluded that, in 2016, the disposable incomes of families 
comprising a NMW earner who were single adults, sole parents with one child 
and couple households with one child (with a partner not in the labour force) 
were above the corresponding MIHL budget standard. The remaining two 
family types that were evaluated had incomes below the standard. We consider 
the MIHL budget standards to be useful and relevant insofar as they provide 
direct, if imperfect, evidence that a full-time job at the NMW rate is sufficient to 
provide a single adult with a reasonable standard of living. This concurs with 
the assessment based on the 60 per cent relative poverty line. 


91  Measures of financial stress and deprivation find that low-paid families have 
considerably more stress than all employee families. Rates of financial stress 
and deprivation fell in all 15 indicators for all employee households between 
2009-10 and 2015-16, although the base for measurement is the immediate 
aftermath of the GFC. For low-paid families, levels of stress and deprivation on 
three indicators rose. They fell for the other 12 indicators, some by less than for 
all employee families. This suggests that the level of financial comfort for 
low-paid families has fallen relative to all employee families, but their absolute 
position has probably improved. 


92 A number of other matters are relevant to the outcome of the Review. 
93 The Penalty Rates decision73 provides for the phased reduction of Sunday 


 


72 Australian Government submission, 13 March 2018 at para 273. 
73 See Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 and [2017] 
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penalty rates in certain awards in the hospitality and retail sectors which will 
reduce the employment costs of some employers covered by the modern awards 
affected by the decision.74 We note that there have also been other changes to 
modern awards that have increased employment costs. It is not appropriate to 
take account all of these matters in some quantifiable or mechanistic way to 
support a particular outcome in the Review. But these matters form part of the 
broad context in which the Review is conducted and are relevant considerations. 


94  As mentioned earlier, one of the matters we are required to take into account 
is “the need to encourage collective bargaining”. As set out in Chapter 4, while 
we accept that there has been a decline in current enterprise agreement making, 
a range of factors impact on the propensity to engage in collective bargaining, 
many of which are unrelated to increases in the NMW and modern award 
minimum wages. 


95  We are not persuaded that the gap between modern award minimum wages 
and bargained wages, to the extent it can be identified with any precision, has 
reached a level where it is encouraging or discouraging collective bargaining. 


96  We maintain the view expressed in past Review decisions that given the 
complexity of factors which may contribute to decision making about whether 
or not to bargain, we are unable to predict the precise impact of our decision. 
We cannot be satisfied that the increase we have determined will encourage 
collective bargaining and this is a factor to be weighed along with the other 
statutory considerations. However, we are also of the view that it is likely that 
the increase we have determined in this Review will impact on different sectors 
in different ways and will not, in aggregate, discourage collective bargaining. 


97  The gender pay gap is a factor in favour of an increase in minimum wages 
and we have considered this together with the various statutory considerations 
we are required to take into account. 


98  We conclude by noting that we have taken into account the circumstances of 
different regions, industries and sectors as part of our broader consideration of 
the national economy. These circumstances include that there are economic 
challenges currently facing certain regions and sectors as a result of the 
transition taking place in the economy and other factors including natural 
disasters. CCIQ again contended that there were “extenuating circumstances” 
including Cyclone Debbie which hit North Queensland in March 2017 and more 
recent flooding events, which combined with ongoing drought in other parts of 
Queensland, warrant “exemption from the minimum wage adjustment for a 
given period”.75 CCIQ has advanced substantially the same proposition in past 
Review proceedings. As the Panel has observed in past Review decisions, we 
accept that such events cause hardship to both employers and employees.76 
However for the reasons we have set out at length in previous Review decisions 
in relation to the same submission that is advanced by CCIQ in these 
proceedings, CCIQ has failed to address the requirements to be met by a party 
seeking such an exemption.77 No exceptional circumstances are demonstrated 


 


74 See generally Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [18]-[30]. 
75 CCIQ submission, 13 March 2018 paras 26-31. 
76 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [182]. 
77 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [181]. 
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such as to warrant a deferral of the increases we have awarded. We are not 
persuaded to depart from the conclusions reached in past Review decisions in 
respect of this issue.78 


99  For completeness, we note that we also reject ARA’s proposal that we adopt 
an award by award approach and provide an interim decision in this Review.79 
Submissions in substantially the same terms have been made previously, and 
rejected in past Review decisions.80 We are not persuaded to depart from the 
conclusions the Panel has reached in past decisions in respect of this issue. 


100  The level of increase we have decided upon will not lead to undue 
inflationary pressure and is highly unlikely to have any measurable negative 
impact on employment. However, such an increase will mean an improvement 
in the real wages for those employees who are reliant on the NMW and modern 
award minimum wages and, absent any negative tax-transfer effects, an 
improvement in their living standards. We acknowledge that the compounding 
effect of increases over time may have a cumulative effect which is not apparent 
in the short term. We will continue to closely monitor this in future reviews. 


101  We have determined that it is appropriate to increase the NMW. The factors 
identified above have led us to award an increase of 3.5 per cent. The NMW 
will be $719.20 per week or $18.93 per hour. The hourly rate has been 
calculated by dividing the weekly rate by 38, on the basis of the 38-hour week 
for a full-time employee. This constitutes an increase of $24.30 per week to the 
weekly rate or 64 cents per hour to the hourly rate. 


102  Having regard to the proposed NMW and the other relevant considerations, 
we also consider that it is appropriate to adjust modern award minimum wages. 


103  ACCER proposed a higher adjustment to the NMW than the adjustment they 
proposed to modern award minimum wages (or to award rates above a certain 
classification level), with the intention of providing a more substantial increase 
to the lowest paid. ACCER also contended that since the Annual Wage Review 
2011-12 decision (the 2011-12 Review decision), the Panel has applied what it 
describes as a “wages relativities policy”, which it submits has been contrary to 
law.81 


104  We accept that if the low paid are forced to live in poverty then their needs 
are not being met and that those in full-time employment can reasonably expect 
a standard of living that exceeds poverty levels.82 The increases we propose to 
award will not lift all NMW and award-reliant employees out of poverty 
(measured by household disposable income below a 60 per cent median income 
poverty line). But to grant an increase to the NMW and modern award 
minimum wages the size necessary to immediately lift all full-time workers out 
of poverty, or an increase of the size proposed by ACCER and the ACTU, is 


 


78 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [170]-[177]. 
79 ARA Submission 13 March 2018 at p 12. 
80 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [172]-[177]; Re Annual Wage Review 


2015-16 (2016) 258 IR 201 at [134]-[140]; Re Annual Wage Review 2014-15 (2015) 252 IR 
119 at [106]-[116]; Re Annual Wage Review 2013-14 (2014) 245 IR 1 at [493]-[515]; Re 
Annual Wage Review 2012-13 (2013) 235 IR 332 at [98]; citing Re Annual Wage Review 
2011-12 (2012) 222 IR 369 at [28]. 


81 ACCER submission, 13 March 2018 at paras 255-257. 
82 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [461]; Re Annual Wage Review 


2015-16 (2016) 258 IR 201 at [429]; Re Annual Wage Review 2014-15 (2015) 252 IR 119 at 
[383]; Re Annual Wage Review 2013-14 (2014) 245 IR 1 at [323], [370]; Re Annual Wage 
Review 2012-13 (2013) 235 IR 332 at [33], [367]. 
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likely to run a substantial risk of adverse employment effects. Such adverse 
effects will impact on those groups who are already marginalised in the labour 
market, with a corresponding impact on the vulnerability of households to 
poverty due to loss of employment or hours. An increase of the magnitude 
proposed by ACCER and the ACTU would also carry a substantial risk of 
reducing the employment opportunities for low-skilled workers, including many 
young persons, who are looking for work. 


105  Workers at the lower end of the wage distribution (such as those paid the 
NMW), including those on modern awards who tend to have less skill than 
other workers, are more vulnerable to disemployment. There is no justification 
to increase the NMW by a higher rate than modern award minimum wages (as 
proposed by ACCER). To do so would create a significant risk of 
disemployment effects — thus putting low-paid workers at risk of 
unemployment and poverty. Nor would it be fair to those on higher modern 
award minimum wages as it would erode the recognition of their higher skill 
and relative “work value”. 


106  As to ACCER’s “wages relativities policy” argument, we considered, and 
rejected, a submission in substantially the same terms in the 2016-17 Review 
decision.83 Nothing put in the present proceedings has persuaded us to depart 
from the views expressed in our previous decision. 


107  The proposed NMW and the relevant statutory considerations have led us to 
increase modern award minimum wages by 3.5 per cent. 


108  The determinations and order giving effect to our decision will come into 
operation on 1 July 2018. Weekly wages will be rounded to the nearest 10 cents. 
2. Economic and labour market considerations 


109  The economic and labour market considerations required to be taken into 
account in relation to the minimum wages objective in s 284(1)(a) and (b) and 
in relation to the modern awards objective in s 134(1)(c), (d), (f) and (h) are 
dealt with in this chapter. In addition, the Panel also considers a range of other 
relevant indicators. In doing so we examine information presented in the 
Statistical report, in submissions from parties, and in research published or 
referenced in the Research reference list by the Commission. 


110  We note at the outset the submission advanced by ABI and NSWBC that 
macroeconomic data are unlikely to be useful in a Review as they take a 
high-level view of the economy and that the Panel’s “primary consideration” 
should be on parts of the economy most affected by Review decisions.84 ACCI 
advances a submission in similar terms.85 We do not accept this view for a 
number of reasons. 


111  Firstly, although the degree of award reliance varies between industries, all 
industries contain a proportion of award-reliant employees, and in none are the 
majority of employees award reliant.86 That requires us to have regard to 
developments in all industries and, in that context, macroeconomic data 
affecting all sectors is relevant and useful. 


112  Secondly, the Act requires that we make a national decision concerning the 
NMW and to consider variations to the minimum wages prescribed in all 


 


83 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [146]-[155]. 
84 ABI and NSWBC submission, 13 March 2018 at p 6. 
85 ACCI submission, 13 March 2018 at para 3. 
86 Statistical report, Table 7.1. 
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modern awards. Noting that no party (with one possible exception)87 has 
submitted that we should differentiate between modern awards in respect of 
minimum wage increases to arise from this Review, that necessarily requires us 
to pay regard to developments in the national economy as a whole. 


113  Thirdly, the minimum wages objective in s 284(a) requires us to take into 
account “the performance and competitiveness of the national economy”, and 
this must accordingly be treated as a matter of significance in the 
decision-making process.88 


114  Fourthly, the ABI and NSWBC submission implicitly assumes that 
employees in a particular industry are not, in respect of minimum wage 
adjustments, entitled to some share in the prosperity of the national economy if 
that sector is not doing as well as the economy as a whole. That is an 
assumption which we do not accept (nor its corollary that employees in a 
better-performing sector should, in respect of minimum wage adjustments, not 
share in any mitigation that might be required if the national economy is 
performing poorly). In a dynamic economy, there will always be firms and 
industries that are doing better or worse than the economy-wide average, and 
there will always be firms that are failing, together with new firms that are being 
created. We do, however, pay close attention to developments in the most 
award-reliant industries as we discuss later in this chapter. 


Economic growth 
115  Annual growth in GDP over the year to the December quarter 2017 was the 


same as its five-year average of 2.4 per cent89 after falling below 2 per cent 
early in 2017 (Chart 2.1). 


Chart 2.1: Growth in GDP, annual and quarterly rates 


 
116 Household consumption increased by 2.9 per cent over the year to the 


 


87 The ARA submitted that “[t]he Panel should consider any increase on an award-by-award 
basis and provide an interim decision or statement prior to handing down a final decision …” 
and proposed a 1.9 per cent increase to the NMW; ARA submission, 13 March 2018 at pp 12, 
18. 


88 Edwards v Giudice (1999) 94 FCR 561 at [5]. 
89 Statistical report, Overview. 
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December quarter 2017, contributing 1.7 percentage points to GDP growth, both 
higher than the previous year.90 Compensation of employees increased by 4.8 
per cent over the year, largely due to strong employment growth, while the 
household saving ratio continued to decline, from 4.0 per cent in the December 
quarter 2016 to 2.7 per cent in the December quarter 2017. Public investment 
grew by 1.5 per cent over the year, much lower than the previous year, 
contributing only 0.1 percentage points of GDP growth. Exports increased by 
0.8 per cent, contributing 0.2 percentage points of GDP growth. Mining; 
Information media and telecommunications; Rental, hiring and real estate 
services; Public administration and safety; and Health care and social assistance 
all made positive contributions to growth in the December quarter.91 


117  Australia’s GDP growth exceeded the average growth rate for the major 
seven OECD economies in three of the five quarters to the December quarter 
2017 (Chart 2.2). 


Chart 2.2: International comparisons of quarterly GDP growth rates 


 
118  The Panel has, for several Reviews, given consideration to real net national 


disposable income (RNNDI) which is influenced by movements in the terms of 
trade and net flows of income overseas and is a better measure of incomes 
available to Australians than GDP.92 However, the Panel has noted that 
short-term movements in RNNDI have not formed part of its decision.93 


119  Chart 2.3 shows that, despite variation during the period, GDP and RNNDI 
have grown at similar rates over the last 10 years. On a per capita basis, RNNDI 
did not grow at all in 201794 and remains at the same level as in 2011, having 
dipped during the interim due to falls in the terms of trade. 


 


90 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [217]. 
91 ABS, Australian National Accounts: National Income, Expenditure and Product, Dec 2017, 


Catalogue No 5206.0. 
92 For a definition, see Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [150]. 
93 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [218]. 
94 Ai Group submission, 13 March 2018 at p 17. 
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Chart 2.3: RNNDI, real GDP and the terms of trade 


 


120  Some submissions were concerned that growth was not broad-based across 
industries and that conditions in award-reliant industries were not as strong as in 
other parts of the economy.95 However, Chart 2.4 shows that gross value added 
(GVA) grew over the year to the December quarter 2017 in all but three of the 
19 industries. Growth was highest in the award-reliant industry Accommodation 
and food services (6.7 per cent) as well as Health care and social assistance (6.4 
per cent). GVA fell by a large -8.8 per cent in Agriculture, forestry and fishing 
and also fell in Other services (-0.7 per cent). 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


95 Such as ACCI submission, 13 March 2018 at paras 22, 63, 67; ABI submission, 
13 March 2018 at pp 20-21. 
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Chart 2.4: Change in GVA by industry 


 
121  In relation to investment, the Australian economy was transitioning from the 


investment phase of the mining boom to the production phase for some time. 
According to the RBA, this transition is continuing, but the “drag from falling 
mining investment is expected to have disappeared completely towards the end 
of the forecast period; recent data suggest the trough in mining investment may 
occur later in 2018 or early 2019 (compared to the Bank’s expectation in 
February that it would be around the middle of this year)”.96 Both the RBA’s 
May 2018 Statement on Monetary Policy and the 2018-19 Budget point to the 
“stronger than expected” growth in non-mining investment.97 Non-mining 
business investment grew by 12½ per cent in 2017 according to the RBA.98 
Chart 2.5 presents RBA estimates of year-ended growth in non-mining and 
mining investment. 


 
 
 
 
 
 
 
 
 
 
 
 
 


96 RBA, Statement on Monetary Policy, May 2018, p 59. 
97 RBA, Statement on Monetary Policy, May 2018, p 57; Australian Government, Budget Paper 


No 1: Budget Strategy and Outlook 2018-19, Canberra, p 2-16. 
98 RBA, Statement on Monetary Policy, May (2018), p 2. 
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Chart 2.5: Private business investment (year ended growth) 


 


Productivity and unit labour costs 
122  Both productivity and unit labour costs are relevant considerations in a 


Review. We have previously discussed these concepts99 and continue to support 
the conclusion that “increases in minimum wages are more likely to stimulate 
productivity measures by some employers directly affected by minimum wage 
increases, rather than inhibit productivity”.100 


123  The most recent data show that the absolute value of labour productivity 
across the whole economy and in the market sector declined over the course of 
2017. However, we note the observation of the Australian Government that 
“productivity measures over short time periods can be volatile, cyclical and are 
subject to revisions”.101 ACCER provided as an illustration of revisions to 
productivity estimates, that the estimate for 2004 was revised from a decline to 
an increase of 1.2 per cent.102 As shown in Table 2.1, GDP per hour worked fell 
by 1.0 per cent and GVA per hour worked in the market sector fell by 0.9 per 
cent over the year to the December quarter 2017. However, it also shows that 
hours worked increased strongly during this period, by 3.5 per cent across the 
whole economy and 3.1 per cent in the market sector. 


124  It is likely that the fall in measured labour productivity is caused in some part 
by the large rise in the measured number of hours worked over the year to the 
December quarter 2017. A similar phenomenon occurred over the year to the 
December quarter 2015. In that year, total hours worked rose by 2.8 per cent 
and GDP per hour worked fell by 0.1 per cent. As shown in Table 2.1, there is 
a clear negative relationship between the annual growth in hours worked and 
the associated growth in labour productivity. The three years of decline in 


 


99 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [225]-[226]. 
100 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [227]. 
101 Australian Government submission, 13 March 2018 at para 196. 
102 ACCER submission in reply, 9 April 2018 at para 62. 
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labour productivity (2010, 2015 and 2017) are each associated with unusually 
large increases in hours worked. In the year following each of 2010 and 2015, 
the rate of increase of both hours worked and labour productivity returned to 
more usual levels. As we did in the 2015-16 Review decision, we “treat with 
caution the significantly higher hours growth reported over the year to the 
December quarter 2015 [2017] and the consequent reduction in productivity 
growth shown over the year to the December quarter 2015 [2017]”.103 


125  In its May 2018 Statement on Monetary Policy, the RBA points out that 
recent employment growth has been particularly concentrated in Health care 
and social assistance over the past year, with an additional 130,000 jobs in this 
sector. Many of these jobs are for aged and disabled carers and child care 
workers and they expect this growth to continue. It concludes that the 
concentration of employment growth in household services has contributed to 
low growth in labour productivity “because measured productivity growth in 
household services has typically been quite low”, and changes in the output and 
quality of such services are hard to measure.104 


Table 2.1: Productivity growth and its components, growth rate over the 
year 


 


Quar- 
ter 


National Accounts 
Total Market Sector 


Labour 
Force 


 GDP Hours GDP/ GVA Hours GVA/ Hours 
 worked  hour 


worked 
worked  hour 


worked 
worked 


 (% (% (% (% (% (% (% 
 change) change) change) change) change) change) change) 
Dec-07 3.7 3.3 0.6 3.6 3.3 0.2 3.4 
Dec-08 1.6 1.1 0.6 2.7 0.9 1.8 1.1 
Dec-09 2.6 -0.3 2.9 1.5 -1.4 2.9 -0.1 
Dec-10 2.8 3.0 -0.2 2.8 2.2 0.6 3.3 
Dec-11 3.3 1.2 2.1 3.9 0.4 3.6 0.6 
Dec-12 3.0 0.5 2.5 3.8 0.5 3.2 0.8 
Dec-13 2.4 0.3 2.1 2.3 -0.2 2.5 0.1 
Dec-14 2.2 0.5 1.6 2.2 1.1 1.1 1.1 
Dec-15 2.7 2.8 -0.1 2.7 1.4 1.2 2.5 
Dec-16 2.5 0.8 1.6 2.2 0.2 2.1 0.8 
Dec-17 2.4 3.5 -1.0 2.3 3.1 -0.9 3.1 


 
Note: Data from the National Accounts are seasonally adjusted. The 


percentage changes are calculated in relation to the corresponding quarter of the 
previous year. Hours worked data from the Labour Force are expressed in trend 
terms. The percentage changes are calculated in relation to the corresponding 
month of the previous year. 


Source: Statistical report, Table 2.2; ABS, Australian National Accounts: 
National Income, Expenditure and Product, Dec 2017, Catalogue No 5206.0; 
ABS, Labour Force, Australia, Apr 2018, Catalogue No 6202.0. 


 


103 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [225]. 
104 RBA, Statement of Monetary Policy, May (2018), p 31. 
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126  Trends in productivity measures over the 10 years to the December quarter 
2017 are presented in Chart 2.6. 


Chart 2.6: Measures of labour productivity 


 
127  We have previously concluded that short-term trends in labour productivity 


should be treated with caution as productivity is best measured over the 
business cycle, which is problematic as the business cycle does not align with 
the period of a Review.105 A number of parties supported the assessment of 
productivity growth over the longer term or over cycles.106 No party submitted 
that we should pay primary regard to the measurement of productivity over the 
most recent 12 months. However, we note that there appears to be no growth in 
labour productivity, measured as GVA per hour worked in the market sector, 
over the past 18 months, as shown in Chart 2.6. If this trend continues over a 
longer period, that is a matter to which the Panel would need to give greater 
weight in future Reviews, but for the reasons earlier given in [123] above we do 
not expect this trend to continue. 


128  Chart 2.7 presents changes in labour productivity over the most recent cycles 
together with its components: multifactor productivity and capital deepening. 
Since the last Review, the Australian Bureau of Statistics (ABS) has revised the 
time period of the last two business cycles and this is reflected in the chart. In 
last year’s Review, the current business cycle was estimated to have begun in 
2007-08, however, this has been revised to 2011-12. 


129  Ai Group submitted that productivity growth “has been exceedingly weak 
over the past decade and over the current productivity growth cycle”.107 This 


 


105 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [228]. 
106 Australian Government submission, 13 March 2018 at para 196; ACTU response to questions 


on notice, 9 April 2018 at p 21; Ai Group response to questions on notice, 9 April 2018 at 
p 11; RCI response to questions on notice, 13 April 2018 at p 6; ACCI submissions in reply, 
9 April 2018, at para 65. 


107 Ai Group submission, 13 March 2018 at p 5. 
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proposition is not supported by the available statistical material, nor by the 
Australian Government submission. The Australian Government submitted: “… 
labour productivity in the whole economy has grown at an average annual rate 
of 1.5 per cent over the past five years. This compares with a long-term average 
of 1.6 per cent over the past 30 years”.108 Chart 2.7 shows that productivity 
growth was higher over the most recent cycle compared with the previous one, 
though it was lower than the 1998-99 to 2003-04 business cycle. The chart 
shows that, in contrast to the previous cycle, a substantial proportion of the 
labour productivity growth in the current cycle has been due to multifactor 
productivity improvements, and not just due to capital deepening as in the 
previous cycle. 


Chart 2.7: Productivity cycles, annualised growth in labour productivity 


 
130  The ACTU referred to recent research from the Commonwealth Treasury 


(Campbell and Withers 2017, cited in the Research reference) list, that 
examined the impact of structural change on Australian productivity trends. The 
ACTU highlighted from this research that “it is labour productivity growth in 
the services sectors that has been underpinning aggregate productivity growth in 
Australia over recent decades”.109 Over half of annual aggregate labour 
productivity growth was from growth within the services sector and around 
one-quarter was attributable to mining. The research found that aggregate 
productivity growth is driven overwhelmingly by within-sector productivity 
growth rather than across sectors (that is, a structural shift from lower to higher 


 
108 Australian Government submission, 13 March 2018 at para 88. 
109 Campbell S and Withers H, Australian productivity trends and the effect of structural change 


(2017), Commonwealth Treasury, August; ACTU submission, 13 March 2018 at para 67. 
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productivity industries), except during a mining boom period. Just over 90 per 
cent of aggregate labour productivity growth came from the within-sector 
contribution from the period 1989-90 to 2015-16.110 


131  In another paper included on the Research reference list, the Productivity 
Commission determined that structural change had a negative effect on 
productivity growth as Australia saw a long-term shift towards more 
labour-intensive service industries which, on average, have lower levels of 
productivity. This change is likely to reduce labour productivity growth during 
the adjustment following the mining boom period.111 


132  The Australian Government, citing the Productivity Commission study, 
agreed that structural change probably had a negative impact on growth in 
labour productivity in Australia and in many other OECD countries.112 The 
Victorian Government also submitted that slower productivity growth appears to 
be a trend across advanced economies, according to the IMF.113 


133  In last year’s Review, the information before the Panel was that real unit 
labour costs had fallen, largely due to the rise in the terms of trade, and the 
Panel placed little weight on this fall as the RBA was of the view that the high 
levels of the terms of trade were unlikely to be sustained.114 Over the course of 
2017, the terms of trade did fall as anticipated, but only by a modest amount 
(see Chart 2.3 above), and hence real unit labour costs subsequently only rose 
by a small amount. The most recent data show that both nominal and real unit 
labour costs increased over the year to the December quarter 2017 (Chart 2.8). 


Chart 2.8: Unit labour costs, nominal and real, index 


 
134 During the period of the last five years, real unit labour costs reached a peak 


 


110 Campbell S and Withers H, Australian productivity trends and the effect of structural change 
(2017), Commonwealth Treasury, August, p 9. 


111 Productivity Commission, Productivity and income — the Australian story, Shifting the dial: 5 
year productivity review (2017), Supporting Paper No 1, Canberra, August. 


112 Australian Government submission, 13 March 2018 at para 201. 
113 Victorian Government submission, 13 March 2018 at para 61. 
114 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [243]. 


416







 


279 IR 1] Re ANNUAL WAGE REVIEW 2017-18 (Fair Work Commission) 41 


in the December quarter 2015 before falling to their lowest level in the last 
decade in early 2017. They rose somewhat since then but remain at a lower 
level than at any time in the last decade prior to the December quarter 2016. 
The Australian Government observes that “[c]hanges in the wage share reflect 
essentially the same phenomenon as changes in real unit labour costs”115 and 
that “the fall in the wage share from the recent peak of 55 per cent in 
March 2016 to 53 per cent in December 2017 can largely be attributed to 
volatility in commodity prices”.116 The Commonwealth Treasury found that, 
over the year to the June quarter 2017, real unit labour costs declined by 4.3 per 
cent. They explain that “[t]his means that the prices of firms’ outputs have been 
growing faster than the labour costs of producing those outputs. The recent 
increases in the terms of trade have been an important part of the decline in real 
unit labour costs”.117 We conclude that, as anticipated in last year’s Review, 
there was some reversal of the previous sizeable fall in real unit labour costs 
(and associated fall in labour’s share of national income), due to some decline 
in the terms of trade during 2017. Despite this, real unit labour costs and 
labour’s share of national income remain at unusually low levels. 
Business competitiveness and viability 


135  Profits growth of 4.3 per cent over the year to the December quarter 2017 
was much lower than the particularly strong result in the preceding year, and 
also lower than the five-year and 10-year averages (Table 2.2). The lower result 
was mainly driven by weaker growth in mining profits, which were exceptional 
(at 75.8 per cent) in the previous year. While profits growth in the non-mining 
sector was also lower than the previous year, it was above its five-year and 
10-year averages. The Australian Government submitted that the recent profits 
growth follows years of low growth of profits in the non-mining economy.118 
Evidence that supports this proposition is shown in Table 2.2 below. 


Table 2.2: Company gross operating profits, mining and non-mining 
industries, growth rates 


 
 Mining Non-mining Total 


(%) (%) (%) 
Dec-07 -7.9 18.4 10.9 
Dec-08 95.4 -5.0 18.8 
Dec-09 -42.6 10.5 -10.1 
Dec-10 62.5 1.2 16.4 
Dec-11 4.3 1.1 2.2 
Dec-12 -27.3 3.3 -7.6 
Dec-13 36.3 1.1 10.9 
Dec-14 -21.3 0.9 -6.7 
Dec-15 -17.1 1.8 -3.6 
Dec-16 75.8 10.6 26.8 
Dec-17 1.4 5.8 4.3 


115 Australian Government submission, 13 March 2018 at para 211. 
116 Australian Government submission, 13 March 2018 at para 209. 
117 Grant A and Moore A, “Recent trends in wage growth” (2017), Analysis of wage growth, 


Chapter 1, Commonwealth Treasury, November, p 8. 
118 Australian Government submission, 13 March 2018 at para 67. 


417







 
 


42 FAIR WORK COMMISSION [(2018) 
 


 Mining 
(%) 


Non-mining 
(%) 


Total 
(%) 


5 years to Dec-17* 9.7 4.0 5.7 
10 years to Dec-17* 8.2 3.0 4.5 


 


Note: *Annualised growth rates. 
Source: Statistical report, Table 3.3; ABS, Business Indicators, Australia, 


Dec 2017, Catalogue No 5676.0. 
136  The profits and wages share of total factor income experienced relatively 


large changes over the two years to the December quarter 2017 (Chart 2.9). 
After declining between the September quarter 2011 and the June quarter 2016, 
the profits share increased sharply and, at 27.0 per cent in the December quarter 
2017, is similar to the previous December quarter. In contrast, the wages share 
increased between 2011 and 2016 before falling, particularly late in 2016 and 
early 2017. It has since risen to be 52.9 per cent in the December quarter 2017, 
above its level in the previous year and similar to the levels experienced in 
much of the past decade. 


137  The parties’ submissions provided several explanations for the recent 
fluctuations in the wages and profits share. We accept that the most important 
recent factor is volatility in the price of commodities, which has a direct impact 
on the profitability of the affected exporters. The substantial growth in 
employment over the course of 2017 is likely to also have had some effect in 
increasing the wages share.119 


Chart 2.9: Profits and wages share of total factor income 


 
138  Chart 2.10 presents the business entry, exit, and net entry rates over the 10 


years to 2016-17. It shows that, since 2012-13, the entry rate increased while 
the exit rate declined, resulting in a positive net entry rate since 2013-14. The 
net entry rate in 2016-17 was the highest since 2009-10. 


 


119 Australian Government submissions, 13 March 2018 at paras 209, 211; ABI submission, 
13 March 2018 at p 15; ACCI submission, 13 March 2018 at para 83. 
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Chart 2.10: Business entry, exit and net entry rates 


 
139  Business entry rates were higher than exit rates over the year to June 2017 


across all industries except for Retail trade, Mining and Agriculture, forestry 
and fishing (Table 2.3). 
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Table 2.3: Business entry and exit rates by industry, 2016-17 
 


 Proportion of 
businesses at 


June 2017 
(%) 


Entry rate 
 
 


(%) 


Exit rate 
 
 


(%) 
Agriculture, forestry and 
fishing 


8.0 7.3 8.0 


Mining 0.4 10.8 12.0 
Manufacturing 3.8 11.2 11.1 
Electricity, gas, water and 
waste services 


0.3 16.1 12.0 


Construction 16.8 17.3 13.7 
Wholesale trade 3.6 13.5 12.4 
Retail trade 5.9 13.2 13.8 
Accommodation and food 
services 


4.2 18.7 15.9 


Transport, postal and 
warehousing 


6.8 26.8 14.6 


Information media and 
telecommunications 


1.0 18.7 14.2 


Financial and insurance 
services 


9.1 13.4 9.1 


Rental, hiring and real estate 
services 


11.2 11.5 9.3 


Professional, scientific and 
technical services 


12.2 16.1 13.1 


Administrative and support 
services 


3.9 19.3 15.2 


Public administration and 
safety 


0.3 18.1 15.9 


Education and training 1.3 17.3 13.0 
Health care and social 
assistance 


5.8 12.4 8.4 


Arts and recreation services 1.2 16.4 13.2 
Other services 4.3 15.4 12.6 
All industries 100.0 15.1 12.0 


 
Note: Entry rates are business entries in the financial year as a proportion of 


total businesses operating at the start of the financial year. Exit rates are total 
business exits in the financial year as a proportion of total businesses operating 
at the start of the financial year. Only data for those businesses that were able to 
be classified to an industry division are presented. Of all businesses that were 
actively trading as at June 2017, 1.2 per cent were not classified to an industry. 


Source: Statistical report, Table 3.5; ABS, Counts of Australian Businesses, 
Including Entries and Exits, June 2013 to June 2017, Catalogue No 8165.0. 


140  Chart 2.11 shows business survival rates over four-yearly intervals, that is, 
the proportion of businesses in the initial period that were still trading four years 
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later. The chart shows that business survival rates for the most recent period 
(June 2013 to June 2017) were the highest recorded over the past 10 years. 


Chart 2.11: Business survival rates 


 
141  ACCI120 and Ai Group121 contended that the Panel should consider 


Australia’s international competitiveness as part of this Review. In particular, Ai 
Group submitted that: 


Australia’s relatively higher minimum wages reflect higher living costs and other 
factors in Australia over a very long period of time. Significantly, they do not 
appear to reflect higher labour productivity in Australia than in comparable 
economies. For example, OECD data indicate that on a PPP basis, Australia’s 
average labour productivity (measured as real output per hour worked) has been 
lower than in the US since at least the 1970s and that it has fallen further behind 
the US over the past decade … This growing labour productivity “gap” is 
indicative of Australia’s poor competitiveness across a range of factors that affect 
our productivity and performance, absolutely and relative to our global peers.122 


142  We deal with many of the issues that arise from this proposition, including 
business profitability and survival, productivity, and the degree to which 
minimum wage increases have in practice led to job or hours losses, elsewhere 
in this decision. It is not clear from the submissions how the broader issues of 
international competitiveness should bear upon our present considerations and 
the Panel may be assisted by hearing further from all parties in subsequent 
Reviews. 
Small business and surveys of business performance 


143  The Panel gives consideration to small business as the general object of the 
Act is directed to providing a balanced framework for cooperative and 


 


120 ACCI submission, 13 March 2018 at paras 148-151. 
121 Ai Group submission, 13 March 2018 at p 25. 
122 Ai Group submission, 13 March 2018 at pp 25-26. 
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productive workplace relations, which promote national economic prosperity 
and social inclusion for all Australians by, amongst other things, acknowledging 
the special circumstances of small and medium-sized businesses.123 


144  The Australian Government again submitted an analysis of the characteristics 
of small businesses, identifying that: 


• Small businesses are found in every sector of the economy, although 
they are less prevalent in Mining, Manufacturing and Electricity, gas, 
water and waste services;124 


• Small businesses contributed a higher proportion of employment 
compared with output for almost every industry, suggesting that they 
are more labour intensive relative to larger businesses, even within the 
same industry, and have lower labour productivity;125 


• Labour costs for small employing businesses averaged 17 per cent of 
total expenses in 2015-16;126 and 


• Small businesses accounted for around 34 per cent of all award-reliant 
employees, with 35 per cent of employees in small businesses being 
award reliant, a higher proportion than for larger businesses (100-999 
employees) but similar to the proportion businesses with (20-49 
employees).127 


145  In response to a question on notice from the Panel, the Australian 
Government provided data that showed that, from 2014 to 2016, small 
businesses accounted for 17.8 per cent of the increase in total numbers of 
employees.128 This is a much smaller proportion than their share of total 
non-financial private sector employment of 44 per cent.129 Table 3.4 in the 
Statistical report shows that profit margins for small businesses (including 
non-employing businesses) exceeded those of all businesses both in the latest 
year for which data are available (2016-17) and in the five years to 2016-17. 
This higher small business profit margin was apparent also for most of the 
award-reliant industries (the exception being Accommodation and food 
services). While we are cognisant of the circumstances of small and medium 
enterprises, we have no reason to believe that their relative position in the 
Australian economy in 2017-18 is noticeably different from normal. 


146  Consistent with prior Reviews, the Panel has considered relevant business 
surveys that the Australian Government and RBA believe to “be quite reliable 
predictors of output and employment growth”.130 The Australian Government, 
131 Ai Group,132 and the Federal opposition133 discussed various business 


 


123 Fair Work Act 2009 (Cth), s 3(g). 
124 Australian Government submission, 13 March 2018 at para 161. 
125 Australian Government submission, 13 March 2018 at para 162. 
126 Australian Government submission, 13 March 2018 at para 163. 
127 Australian Government submission, 13 March 2018 at paras 165-166. 
128 Australian Government response to questions on notice, 9 April 2018 at p 7. 
129 Statistical report, Chart 3.2. 
130 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [298]; Re Annual Wage Review 


2016-17 (2017) 267 IR 241 at [260]. 
131 Australian Government submission, 13 March 2018 at para 68. 
132 Ai Group submission, 13 March 2018 at p 7. 
133 Federal opposition, 13 March 2018 at para 38. 
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surveys which showed that business conditions are improving both at an 
aggregate level, and across most major sectors of the economy. For example, 
the National Australia Bank (NAB) concludes that: 


Business conditions continued to look very healthy in the December quarter NAB 
Quarterly Business Survey … Investment expectations are looking strong for the 
year ahead, with most industries (outside retail) sitting above long-run average 
levels. Employment intentions were also higher, while the increased difficulty 
firms are having finding suitable labour suggests further labour market 
tightening.134 


147  The same report finds that, by a small margin, more firms are saying that 
difficulty in finding suitable labour is a constraint on expansion than saying that 
this constraint comes from a lack of demand for their output.135 


148  The Australian Government commented that the NAB surveys show a 
difference between the economic conditions of small and larger-sized 
businesses, with all businesses reporting better conditions than small 
businesses.136 Even so, business conditions for small businesses in the 
December quarter 2017 have risen quite strongly over the past two years, to be 
at their highest level for 10 years.137 A separate NAB survey of small to 
medium enterprises finds that more small businesses are increasing than 
decreasing employment, especially businesses with a turnover of $2-$10m.138 
The Sensis small and medium business survey for the March quarter 2018 
reported that the overall assessment of the economy improved for the fourth 
quarter in succession and is at the highest level recorded since Decem- 
ber 2010.139 In its May 2018 Statement on Monetary Policy, the RBA 
concluded: 


Survey measures of overall business conditions are around their highest levels 
since before the global financial crisis.140 


Inflation and wages 
149  The Review is being conducted during a period of low inflation and low 


wages growth. This is discussed in the following section. 
Inflation 


150  Measures of inflation across 2017 were higher than the year before, although 
they remain at relatively low rates. The CPI increased by 1.9 per cent over the 
year to the March quarter 2018 and underlying inflation and the LCI for 
employee households increased by 2 per cent over the year, with the LCI 
increasing from a low of 1.0 per cent over the year to the December quarter 
2016 (Chart 2.12). 


 
 
 
 


134 NAB, NAB Quarterly Business Survey: December 2017. 
135 NAB, NAB Quarterly Business Survey: December 2017, pp 7-8. 
136 Australian Government submission, 13 March 2018 at para 185. 
137 Australian Government submission, 13 March 2018 at p 45, Chart 5.3. 
138 Australian Government submission, 13 March 2018 at p 49, Chart 5.8. 
139 Sensis, Sensis Business Index March 2018 (2018), p 5. 
140 RBA, Statement on Monetary Policy, May (2018), p 22. 
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Chart 2.12: Measures of inflation — CPI, underlying inflation and LCI 
for employee households 


 
151  Reasons for the relatively low inflation were discussed by parties and 


included low wages growth and heightened competition in the retail sector.141 
Employer organisations submitted that low inflation suggests businesses do not 
have much pricing power142 and that their ability to raise prices to fund wage 
increases is limited.143 


Wages 


152  Low wages growth was discussed in last year’s Review,144 and measures of 
wages growth have not shown signs of strengthening over the past year. This is 
evident in Chart 2.13 by the quarterly increase in the WPI which has fallen from 
around 1.0 per cent in the March quarter 2012 to around 0.5 per cent in the 
March quarter 2018. As noted in the Statistical report, the most recent data show 
that the WPI increased by 2.1 per cent over the year to the March quarter 2018, 
average weekly ordinary time earnings (AWOTE) increased by 2.4 per cent 
over the year to the November quarter 2017 and the average annualised wage 
increase (AAWI) for federal enterprise agreements approved in the December 
quarter 2017 was 2.5 per cent, each around or below their five-year average,145 
but substantially below their 10-year average. If the WPI is expressed in real 
terms (deflated by the CPI), there was a 0.2 per cent increase to the March 
quarter 2018, compared with the five-year average of 0.3 per cent. If the WPI is 
deflated by the GDP deflator (i.e., by producer prices) then it rose by 1.0 per 
cent in 2017, compared with a five-year average of 1.1 per cent.146 Taken over 


 


141 Such as Australian Government submission, 13 March 2018 at paras 85, 207; ACCI 
submission, 13 March 2018 at paras 47, 94. 


142 ACCI submission, 13 March 2018 at para 98. 
143 Ai Group submission, 13 March 2018 at p 5. 
144 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [280]. 
145 Statistical report, Overview. 
146 Statistical report, Table 5.2. 
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a 10-year period, the Engineering/Manufacturing Employee Level 1 (C14) and 
C10 rates have increased at around the same level as the WPI (Chart 2.13). 


Chart 2.13: Measures of nominal wages growth, quarterly and 
cumulative percentage change, indexes — Dec-06 = 100 


 


 


 
153  In last year’s Review, the Panel agreed with research from the RBA which 


stated that the reasons for low wages growth are somewhat puzzling.147 Parties 
in this Review referred to factors including spare capacity in the labour market, 


 
 
 
 
 


147 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [289]; Bishop J and Cassidy N, 
“Insights into Low Wage Growth in Australia” (2017), RBA Bulletin, March. 
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lower inflation, more competition, structural adjustment after the mining boom, 
growth in part-time employment, lower business confidence and a focus on 
cutting costs as reasons for low wages growth.148 


154  The decline in collective bargaining was also considered in submissions as 
reasons for low wages growth. The ACTU submitted that employees’ position 
in bargaining has weakened with the shift towards part-time employment.149 
ACCI also drew attention to the low growth in private demand, which they 
submit grew at 0.2 per cent in late 2016, compared with the 30-year average 
growth rate of 3.7 per cent.150 ACCI associated this with the low growth in 
wages.151 The most recent National Accounts data show that over the year to 
the December quarter 2017, domestic final demand increased by 3.1 per cent 
and private demand increased by 2.8 per cent.152 


155  Further research has since been undertaken on recent wages growth and was 
available for this Review (and included as part of the Research reference list). 
These include research from the IMF, RBA and the Commonwealth Treasury. 


156  The IMF analysed recent wage dynamics in advanced countries and 
concluded that the majority of the slowdown can be explained by labour market 
slack (both unemployment and underutilisation), low inflation expectations and 
trend productivity growth.153 Although no specific analysis was undertaken of 
Australia, the research considered countries where the unemployment rate was 
still above the levels before the GFC (such as Australia). 


157  The Commonwealth Treasury has published a series of research papers that 
analysed different aspects of recent trends in wages growth. They start from a 
position that “[t]he key driver of wage growth over the long-term is productivity 
and inflation expectations. This means that real wage growth — wage growth 
relative to the increase in prices in the economy — reflects labour productivity 
growth”.154 Further specific points from the research are that: 


• over the past five years, annual real wage growth (measured by the 
WPI) has averaged 0.4 per cent, compared with 1.0 per cent in the 
decade prior;155 


• all industries have experienced lower wage growth over the last five 
years, particularly in Mining;156 


 


148 Australian Government submission, 13 March 2018 at para 190; Victorian Government 
submission, 13 March 2018 at para 51; Ai Group submission, 13 March 2018 at p 30; ACCI 
submission, 13 March 2018 at paras 52, 94, 107; ACOSS submission, 16 March 2018 at p 14; 
AFEI submission, 13 March 2018 at paras 45-46. 


149 ACTU submission, 13 March 2018 at para 341. 
150 ACCI submission, 13 March 2018 at para 55. 
151 ACCI response to questions for consultations, 14 May 2018, p 1. 
152 ABS, Australian National Accounts: National Income, Expenditure and Product, Dec 2017, 


Catalogue No 5206.0. 
153 International Monetary Fund, Seeking sustainable growth: short-term recovery, long-term 


challenges (2017), World Economic Outlook, Chapter 2, October. 
154 Grant A and Moore A, “Recent trends in wage growth” (2017), Analysis of wage growth, 


Chapter 1, Commonwealth Treasury, November, p 2. 
155 Grant A and Moore A, “Recent trends in wage growth” (2017), Analysis of wage growth, 


Chapter 1, Commonwealth Treasury, November, p 7. 
156 Grant A and Moore A, “Recent trends in wage growth” (2017), Analysis of wage growth, 


Chapter 1, Commonwealth Treasury, November, pp 5-6. 
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• the weakness in real wage growth has not been as pronounced as the 
weakness in nominal wage growth due to low inflation;157 


• weaker labour productivity growth seems unlikely to be a cause of the 
current period of low wage growth in Australia and over the past five 
years labour productivity has grown at about the 30-year average;158 


• the unwinding of the mining investment boom and spare capacity in the 
labour market are important cyclical factors that are currently weighing 
on wage growth;159 


• wage growth is weaker than the historical relationship between wage 
growth and the unemployment rate would suggest;160 


• the Treasury Labour Market Conditions index was positive as at 
September 2017 — i.e. conditions in the labour market were tighter 
than average, following a prolonged period of weak labour market 
conditions;161 


• inflation expectations are low and this is weighing on nominal growth 
in wages, because wage-setting decisions are forward-looking;162 


• many advanced economies have experienced low wage growth, 
particularly since the GFC;163 and 


• structural change has caused a shift towards greater employment in the 
services industries which tend to have lower productivity and wages.164 


158  In response to a question on notice, the Australian Government amended a 
chart on growth in real wages and labour productivity during the mining boom 
that it had included in its initial submission to include the NMW deflated by 
each of the CPI and the household consumption deflator.165 Their revised chart 
is included below (Chart 2.14). 


 
 
 
 
 
 
 
 


157 Grant A and Moore A, “Recent trends in wage growth” (2017), Analysis of wage growth, 
Chapter 1, Commonwealth Treasury, November, p 7. 


158 Grant A, Fazzone P and Moore A, “Key drivers of wage growth” (2017), Analysis of wage 
growth, Chapter 3, Commonwealth Treasury, November, p 18. 


159 Grant A and Moore A, “Recent trends in wage growth” (2017), Analysis of wage growth, 
Chapter 1, Commonwealth Treasury, November, p 2. 


160 Grant A, Fazzone P and Moore A, “Key drivers of wage growth” (2017), Analysis of wage 
growth, Chapter 3, Commonwealth Treasury, November, p 19. 


161 Grant A, Fazzone P and Moore A, “Key drivers of wage growth” (2017), Analysis of wage 
growth, Chapter 3, Commonwealth Treasury, November, p 20. 


162 Grant A, Fazzone P and Moore A, “Key drivers of wage growth” (2017), Analysis of wage 
growth, Chapter 3, Commonwealth Treasury, November, p 21. 


163 Grant A, Mezgailis O and Williamson T, “International comparisons of wage growth” (2017), 
Analysis of wage growth, Chapter 4, Commonwealth Treasury, November, p 23. 


164 Grant A, Withers H and Vandyk K, “Trends in the labour share of income” (2017), Analysis of 
wage growth, Chapter 6, Commonwealth Treasury, November, p 41. 


165 Australian Government submission, 13 March 2018 at para 192, Chart 6.1; Australian 
Government response to questions on notice, 9 April 2018 at p 10. 


427







 
 


52 FAIR WORK COMMISSION [(2018) 
 


Chart 2.14: Real wages and labour productivity during the mining boom 


 


 


 


159  The chart uses measures of inflation derived from the ABS National 
Accounts, in addition to the usual CPI measure. It shows that the high levels of 
the terms of trade and the associated increases in the Australian dollar exchange 
rate that occurred during the resources investment boom had an unusual effect 
in driving a wedge between the growth in the prices facing consumers and the 
growth in the prices being received by producers. The net effect was that 
between 2002 and 2011, the real consumer wage rose by about 20 per cent 
while the real producer wage (deflated by the prices that producers received for 
their product) rose by only half that amount. Labour productivity grew in line 
with the real producer wage, while the real consumer wage rose at a 
substantially faster rate than labour productivity. Since 2011, the real consumer 
wage has not increased at all, while the real producer wage and labour 
productivity rose steadily until mid-2016 and since then both have declined. 


160  In the past 10 years, the real value of the NMW has grown much more slowly 
than the real consumer wage, but unlike that wage, it has had modest increases 
over the past five years. When measured by the household consumption deflator, 
the real value of the NMW has grown a little faster than it has when measured 
by the CPI over the past 10 years. But in neither case has it grown as fast as 
labour productivity, the real producer wage or (by a substantial margin) the real 
consumer wage. 


161  The Australian Government submitted that low wages growth “is part of the 
adjustment as the economy transitions from the investment phase to the 
production phase of the commodities boom”.166 The Federal opposition also 
cited low GDP growth and some spare capacity in the labour market from weak 
demand as relevant factors.167 


162  Over the year to the December quarter 2017, the WPI for three of the most 
award-reliant industries increased by an amount less than the growth in award 


 


166 Australian Government submission, 13 March 2018 at para 82. 
167 Federal opposition submission, 13 March 2018 at para 19. 
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rates. In response to a question for final consultations, parties offered a number 
of possible reasons for the large discrepancy in increases in the WPI and that 
awarded in the 2016-17 Review decision. All agreed that the reasons given 
could not fully account for the difference. The possible reasons given included 
some non-compliance with the increase in the NMW and modern award 
minimum wages,168 and the potential that over-award payments had been 
absorbed.169 There are varying estimates about the degree of non-compliance 
and it is important for the integrity of the minimum wage system that the 
monitoring of compliance and appropriate enforcement measures are given a 
very high priority. However, whilst non-compliance may be a factor, it is 
unlikely to fully explain the most recent WPI results. In its response to the 
question, Ai Group provided a chart that showed the history over the past 10 
years of increases to the NMW, the WPI and enterprise bargaining 
agreements.170 The chart shows that the large gap between the 3.3 per cent 
increase from the 2016-17 Review decision and the subsequent levels of 
increase in the WPI (2.1 per cent for the WPI across all sectors and 1.9 per cent 
for the private sector WPI) is an anomaly and that these series have tracked 
each other more closely in the past. It is an issue which should be kept under 
consideration in subsequent Reviews. 


163  We conclude that since about 2011 a range of factors have operated to 
depress the rate of growth of nominal wages and, to a lesser extent, of real 
wages. The phenomenon is not fully understood and is not confined to 
Australia; and it must be noted that over the past decade real wages as measured 
by producer prices have continued to rise at about the rate of labour 
productivity. Further, the real value of the wage measured at consumer prices, 
while almost unchanged over the past six years, has still grown more rapidly 
than the real producer wage over the period since 2003. 


164  Whatever the relative weight that should be attributed to the many factors 
identified as weighing on wage growth, the low wage growth environment 
supports an increase to the NMW and modern award minimum wages. So too 
does the extent to which growth in the real values of the NMW and modern 
award minimum wages has lagged behind growth in labour productivity over 
time. 


Labour market 
165  Trends relating to the labour market encompass employment and hours 


worked, as well as data on workforce participation indicators such as 
underemployment, long-term unemployment and participation rates. As in the 
Statistical report, trend data are used in this section unless otherwise indicated. 


Employment and hours worked 
166  According to the RBA’s May 2018 Statement on Monetary Policy, conditions 


in the domestic labour market improved significantly over 2017 and into 2018, 
although spare capacity still remains: 


Employment grew by 3½ per cent over the past year. This is the strongest rate of 
growth since 2008 and full-time employment contributed the bulk of that growth. 
Employment growth has moderated in recent months, though it remains higher 


 


168 ACTU response to questions for consultations, 11 May 2018 at pp 3-4. 
169 ACCI response to questions for consultations, 14 May 2018 at para 22(b). 
170 Ai Group response to questions for consultations, 11 May 2018 at p 7. 
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than working-age population growth. Leading indicators of labour demand, such 
as job vacancies and hiring intentions, continue to point to above-average growth 
in employment over the next six months, though it is not expected to be as strong 
as seen over the past year.171 


167  Growth in employment and hours worked is shown in Chart 2.15. Over the 
year to April 2018 the number of employed persons increased by 2.9 per cent, a 
rate that was well above the five-year average of 1.7 per cent.172 Similarly, 
hours worked increased strongly over the year, at 3.3 per cent. 


Chart 2.15: Employed persons and monthly hours worked, growth rate 
over the year 


 
168  Chart 2.16 shows the change in employment by full-time and part-time status 


and by gender over the year to April 2018. Total employment increased by 
355,200 persons, with 72.1 per cent of the increase attributable to full-time 
employment. This is in contrast to the latest data for the previous year where 
only 32.4 per cent of employment growth came from full-time positions.173 The 
majority of additional full-time employment went to females. Total employment 
growth was also higher among females, growing by 213,100 persons (3.8 per 
cent) compared with 142,100 persons for males (2.2 per cent). 


 
 
 
 
 
 
 
 
 


171 RBA, Statement on Monetary Policy, May (2018), p 29. 
172 Statistical report, Overview. 
173 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [294]. 
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Chart 2.16: Change in full-time, part-time and total employment by 
gender, April 2017 to April 2018 


 
169  Growth in employment across industries was again quite diverse: 


employment increased across the majority of the 19 industries over the year to 
the February quarter 2018, with the highest increase in Arts and recreation 
services (Table 2.4). 


170  Three out of the four most award-reliant industries experienced positive 
growth in employment over the year. Total employment in Retail trade 
increased strongly at 5.5 per cent, above the all industries average. Employment 
in Other services also increased above the all industries average, however, 
employment growth was below the all industries average in Accommodation 
and food services, while it fell in Administrative and support services. The 
employment growth in Retail trade is notable, given both the relatively rapid 
recent growth in multifactor productivity in that sector174 and the generally 
pessimistic views about the circumstances of the retail industry that was 
expressed in a number of submissions.175 


 
 
 
 
 
 
 
 
 
 


174 ACCI submission, 13 March 2018 at Table 5, p 27. 
175 For example, Ai Group submission, 13 March 2018 at pp 6, 8; ACCI submission, 


13 March 2018 at para 88; ARA submission, 13 March 2018 at pp 2, 8; NRA submission, 
13 March 2018 at p 2; MGA submission, 13 March 2018 at pp 9-10. 
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Table 2.4: Employment by industry for selected periods 
 


 Average Annual percentage changes 
annual 
growth 
rates 
(%) (%) 


Feb-08 to Feb-16 Feb-17 Feb-18 
Feb-18 


Agriculture, forestry and 
fishing 


-0.3 4.0 -7.1 9.0 


Mining 4.4 -1.6 2.4 1.6 
Manufacturing -1.7 -4.1 4.7 -2.4 
Electricity, gas, water and 2.7 -1.2 -2.3 10.6 
waste services     
Construction 2.2 2.7 3.7 9.0 
Wholesale trade -0.6 -4.1 -2.1 1.9 
Retail trade 0.6 4.3 -3.0 5.5 
Accommodation and food 2.3 0.4 3.8 1.6 
services     
Transport, postal and 
warehousing 


1.8 4.0 -1.8 5.8 


Information media and -0.6 -1.0 4.0 -2.2 
telecommunications     
Financial and insurance 
services 


0.5 9.1 -0.5 -3.2 


Rental, hiring and real 1.1 3.0 -2.9 3.2 
estate services     
Professional, scientific and 2.7 2.7 0.3 1.3 
technical services     
Administrative and support 
services 


1.8 7.5 -0.5 -2.6 


Public administration and 1.1 1.7 5.3 -10.3 
safety     
Education and training 2.7 1.3 5.2 5.6 
Health care and social 
assistance 


4.5 7.0 1.5 8.1 


Arts and recreation services 2.8 -0.4 -7.9 17.6 
Other services 1.0 -1.1 2.6 4.8 
All industries 1.6 2.4 1.2 3.3 


 
Note: All data are expressed in trend terms. 
Source: Statistical report, Table 6.3; ABS, Labour Force, Detailed, Quarterly, 


Feb 2018, Catalogue No 6291.0.55.003. 


Unemployment and underemployment 


171  In last year’s decision, the Panel noted that since the mid-2000s the 
unemployment rate and underemployment rate had generally moved similarly, 
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but had recently diverged somewhat.176 Over the past year to April 2018, the 
two rates have fallen, particularly the underemployment rate. The Australian 
Government submitted that the increase in full-time employment has come at 
the same time as the decline in underemployment.177 It may be that some of 
these people would have previously been classified as underemployed but 
ceased to be underemployed once additional hours were obtained. This would 
have the effect of decreasing the underemployment rate without affecting the 
unemployment rate. 


172 Despite strong employment growth, the unemployment rate only declined by 
0.2 percentage points to 5.5 per cent over the year to April 2018.178 The 
unemployment rate remained unchanged for the nine months to April 2018 and 
is below its five-year average of 5.8 per cent (Chart 2.17).179 


173  Over the year to February 2018, the underemployment rate fell 0.4 
percentage points to 8.3 per cent, the equal lowest figure since August 2014. 
The shift from part-time employment to full-time employment may explain 
some of the fall in underemployment. 


Chart 2.17: Unemployment and underemployment rates 


 
174  Over the year to April 2018, the youth unemployment rate fell by 0.3 


percentage points to 12.6 per cent, which is just below its average over the past 
five years.180 It has broadly followed aggregate unemployment, but with a 
greater degree of fluctuation, as shown in Chart 2.17. 


 


176 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [301]. 
177 Australian Government submission, 13 March 2018 at para 102. 
178 Statistical report, Tables 6.1. 
179 Statistical report, Overview. 
180 Statistical report, Overview. 
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175  The Panel has previously stated that the youth unemployment rate is 
generally more sensitive to demand or supply shocks affecting aggregate 
unemployment.181 The Australian Government explained that: 


When labour markets rebound, disadvantaged groups, such as youth, are generally 
the last to reap benefits from strong jobs growth since they are competing with 
cohorts possessing greater skills and experience. Similarly, when labour market 
conditions are weak, youth are particularly vulnerable as they often have fewer 
skills, and less experience and education and are therefore the first to be 
retrenched by employers in times of economic difficulty.182 


 
176  This explanation is consistent with the greater amplitude shown in the youth 


unemployment rate. 


177  The youth unemployment rate encompasses youth who were actively looking 
for work. The Australian Government drew attention to the rise in the 
proportion of youth who were disengaged; i.e., not in the labour force and not in 
full-time education.183 The increase has been driven entirely by those aged 
20-24 years, especially males, whose rate of disengagement has risen from 9.2 
per cent in September 2008 to 12.9 per cent in January 2018.184 In response to 
a question on notice, the Australian Government submitted that the higher rate 
of disengagement of young men is likely to be the result of the structural 
changes in the economy away from male-intensive occupations towards 
female-intensive occupations.185 We accept these interpretations of the causes of 
high levels of youth unemployment and disengagement, and the implied 
conclusion that the level of minimum wages for youth is not a significant cause. 


178  The characteristics of the underemployed were examined in research for this 
Review (Research Report 2/2018 — The characteristics of the underemployed 
and unemployed). The research involved two parts: the first examined whether 
underemployed workers were similar to unemployed and other employed 
workers; the second involved analysis of the duration of underemployment and 
how underemployed workers transition out of underemployment. 


179  The paper found that personal and household characteristics of underem- 
ployed workers were similar to those of the unemployed. These included 
characteristics such as age, family type, whether born in a non-English speaking 
country and being a full-time student. However, after including work 
characteristics (therefore excluding unemployed workers), underemployed 
workers more closely resembled other part-time workers (not preferring to work 
more hours). This was the case for particular industries (Accommodation and 
food services, Education and training and Health care and social assistance) and 
casual employment. 


180  The dynamic analysis of underemployment found that most workers who 
were underemployed in one year were not underemployed in the following year, 
including almost half who moved to full employment (where they did not prefer 
to work more hours) and usually remained with the same employer. Males were 


 


181 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [311]. 
182 Australian Government submission, 13 March 2018 at para 130. 
183 Australian Government submission, 13 March 2018 at para 132. 
184 Australian Government submission, 13 March 2018 at para 132. 
185 Australian Government response to questions on notice, 9 April 2018, p 13. 
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more likely to exit underemployment to full employment, particularly partnered 
males. Older workers and those with a work-limiting health condition were 
more likely to exit underemployment to non-employment. 


181  The second part of the paper concluded that, for most people who experience 
underemployment, it appears to be a relatively short-term experience, although 
some exit underemployment to non-employment while others have a change in 
their preferred working hours. 
Long-term unemployment 


182  Long-term unemployment has risen 5.2 per cent over the past 12 months and 
remains relatively high, at 24.5 per cent of all unemployed.186 Long-term 
unemployment is particularly damaging to skills, confidence and to the prospect 
of re-employment. One source of long-term unemployment is a mismatch 
between the skills of the unemployed and those required by employers. The 
Australian Government cites a 2017 report by the OECD that found that 
Australia has a comparatively high incidence of skills mismatch, in part caused 
by the restructuring of the economy away from manufacturing and towards 
services such as health care, education, retail and hospitality.187 


Workforce participation 
183  The reason that strong employment growth has not translated into a much 


lower unemployment rate is that there has been a corresponding increase in 
individuals participating in the labour force. 


184  It is interesting to note the views expressed by the Deputy Governor of the 
RBA, Dr Guy Debelle, on the behaviour of unemployment. He stated that: 


The reduction in the unemployment rate has stalled for some months. I find the 
unemployment rate is the most useful single statistic to assess the state of the 
labour market. The unemployment rate has remained steady in an environment 
where employment growth has been measured to be particularly strong. Labour 
supply has risen strongly alongside it. Part of the explanation for this is an 
increase in female participation and older workers remaining in employment 
longer than previously. The strong employment growth has reduced unused 
capacity, which is a positive development, but not in a way that has lowered the 
unemployment rate.188 


185  The Australian Government added that on their estimate, cyclical factors 
produced an encouraged worker effect that added 0.33 percentage points to the 
participation rate.189 


186  The RBA also referred to the strong employment growth — of more than 
150,000 in the year to February 2018 — in the Health care and social assistance 
industry. They noted that this particularly encouraged women aged between 25 
and 44 years to enter the labour force to take these jobs.190 


187  In their submission, the Australian Government estimated that had there been 
no change in the age distribution of the population since January 2013, the 
participation rate would be 1 percentage point higher than it was in 


 


186 Statistical report, Table 6.10. 
187 Australian Government submission, 13 March 2018 at para 125. 
188 Debelle G, The outlook for the Australian economy (2018), RBA Deputy Governor, Opening 


keynote at the CFO forum, 15 May. 
189 Australian Government submission, 13 March 2018 at para 112. 
190 RBA, Statement on Monetary Policy, May (2018), pp 33-34. 
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January 2018.191 That is, the ageing of the population is having a depressing 
effect on the participation rate that is independent of the state of the labour 
market. Chart 2.18 uses the same methodology to adjust the participation rate, 
updating the data for April 2018. The chart shows that both measures of the 
participation rate increased strongly over the past year, to be at their highest 
levels in at least five years. 


Chart 2.18: Age-adjusted participation rates, April 2013 to April 2018 


 


188  Because of the changes in the age composition of the population, in previous 
decisions the Panel has preferred measures of participation for the adult 
working age population (20-64 years) (Table 2.5). Over the year to April 2018, 
this measure of the working-age participation rate continued its upward trend, 
increasing 0.5 percentage points to 80.3 per cent.192 The female working age 
participation rate increased by 1.1 percentage points, much higher than the male 
working age participation rate which decreased by 0.1 percentage points. This 
continued a recent trend. The RBA reported that “[t]he increase in labour 
market participation has been most notable for females, especially those aged 
25-44 years, and older males”.193 


 
 
 
 
 
 
 
 
 
 
 


191 Australian Government submission, 13 March 2018 at para 111. 
192 Statistical report, Table 6.9. 
193 RBA, Statement on Monetary Policy, May (2018), p 31. 
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Table 2.5: Participation rate by gender, 20-64 years 
 


Month Partici- Partici- Partici- Partici- Partici- Partici- 
 pation pation pation pation pation pation 
 rate rate rate rate rate rate 
 (male) (male) (female) (female) (total) (total) 
  (ppt 


change) 
 (ppt 


change) 
 (ppt 


change) 
Dec-07 86.5  71.2  78.8  
Dec-08 86.3 -0.2 71.6 0.4 78.9 0.1 
Dec-09 86.1 -0.2 71.5 -0.1 78.8 -0.1 
Dec-10 86.9 0.8 72.0 0.5 79.4 0.7 
Dec-11 85.9 -1.0 72.0 0.0 78.9 -0.5 
Dec-12 86.4 0.5 72.0 0.0 79.1 0.2 
Dec-13 85.8 -0.6 71.9 0.0 78.8 -0.3 
Dec-14 85.8 0.0 72.5 0.6 79.1 0.3 
Dec-15 86.2 0.4 73.6 1.1 79.8 0.7 
Dec-16 86.0 -0.2 73.7 0.1 79.8 0.0 
Dec-17 86.7 0.7 75.3 1.5 80.9 1.1 
Apr-18 85.9 -0.1 74.9 1.1 80.3 0.5 


 
Note: The participation rate is the number of persons in the labour force 


expressed as a percentage of the civilian population. The percentage point 
change is calculated in relation to the corresponding month in the previous year. 
All data are expressed in original terms. 


Source: Statistical report, Table 6.9; ABS, Labour Force, Australia, Detailed 
— Electronic Delivery, Apr 2018, Catalogue No 6291.0.55.001. 


189  The increase in participation rates is further evidence that the labour market 
is strengthening. Ai Group submitted that the increase in participation was a 
sign that current wage rates are attracting more people into the labour force.194 
We note that a change in wage rates has an ambiguous impact on labour force 
participation. On the one hand, a higher wage rate increases the reward for 
working, and hence, encourages greater participation. This is the effect on 
which Ai Group focussed. But a higher wage rate also means that a given level 
of earnings can be achieved with a reduction in working hours, and might 
therefore induce a lower level of family labour supply. 


190  Over the year to April 2018, the employment to population ratio among the 
adult working age population increased by 0.6 percentage points (Table 2.6). 
This was underpinned by an increase in the proportion of people working 
full-time, which increased by 0.8 percentage points, above the decrease of 0.2 
percentage points for part-time work. 


 
 
 
 
 
 


194 Ai Group submission, 13 March 2018 at p 16. 
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Table 2.6: Employment to population ratio, total and by full-time/part- 
time status, persons 20-64 years 


 
Month Full-time Change 


over 
year 


(ppts) 


Part- 
time 


Change 
over 
year 


(ppts) 


Total Change 
over year 


 
(ppts) 


Dec-07 57.6  18.7  76.2  
Dec-08 57.0 -0.6 19.0 0.4 76.0 -0.2 
Dec-09 55.6 -1.4 19.7 0.7 75.3 -0.7 
Dec-10 56.6 1.0 19.8 0.1 76.4 1.1 
Dec-11 56.4 -0.2 19.3 -0.5 75.7 -0.7 
Dec-12 56.1 -0.3 19.5 0.2 75.6 0.0 
Dec-13 54.9 -1.2 20.0 0.4 74.8 -0.8 
Dec-14 55.2 0.3 20.0 0.0 75.2 0.3 
Dec-15 55.6 0.5 20.3 0.3 76.0 0.8 
Dec-16 55.0 -0.6 20.9 0.6 75.9 -0.1 
Dec-17 56.0 1.0 21.2 0.2 77.2 1.3 
Apr-18 54.8 0.8 21.5 -0.2 76.4 0.6 


 


Note: The employment to population ratio is the number of employed persons 
expressed as a percentage of the civilian population. Change over year (ppts) 
calculates the percentage point change from the corresponding month in the 
previous year. All data are expressed in original terms. 


Source: Statistical report, Table 6.6; ABS, Labour Force, Australia, Detailed 
— Electronic Delivery, Apr 2018, Catalogue No 6291.0.55.001. 


191  As was the case with the increase in the participation rate, much of the 
growth in the employment to population ratio was driven by increases in female 
employment. The female working age employment to population ratio increased 
by 1.3 percentage points to 71.0 per cent and the male working age employment 
to population ratio decreased 0.2 percentage points to 81.8 per cent.195 


192  This increase in the working-age employment to population ratio, in 
conjunction with the increase in employment, hours worked and participation 
rate, point to a labour market that is stronger than it has been in recent years. 


Labour market transitions 
193  As in previous Reviews, the Australian Government presented data from the 


Household, Income and Labour Dynamics in Australia (HILDA) survey on 
duration in low-paid employment, updated for the latest release (Tables 2.7 and 
2.8). It reported that “35 per cent of people who enter the workforce do so by 
taking a low-paid job” and that this is the case for 45 per cent of workers aged 
under 25 years and 43 per cent of workers with Year 12 qualifications or 
below.196 The Australian Government submitted that the analysis supported its 
argument that low-paid employment provides opportunities or a “stepping 
stone” to higher-paid employment.197 As the Panel noted in the 2016-17 


 


195 Statistical report, Tables 6.7, 6.8. 
196 Australian Government submission, 13 March 2018 at paras 39, 222. 
197 Australian Government submission, 13 March 2018 at para 220. 
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Review, the data again show that about half of low-paid workers198 spend less 
than a year in low-paid work before moving to higher-paid work.199 The 
remainder either spend more than one year in low-paid work, or move from a 
low-paid job into unemployment or not in the labour force. 


Table 2.7: Duration in low-paid employment, per cent 
 


Duration Less than 1 
year 


1 to 2 years 2 to 5 years More than 5 
years 


Proportion 66.6 18.4 12.8 2.3 
 


Note: Data is based on flows into low-paid work, not the number of people in 
low-paid work at a point in time. Numbers are mutually exclusive. 


Source: Australian Government submission, 13 March 2018 at p 57, Table 
7.1 ; HILDA survey, pooled waves 1 to 16. 


Table 2.8: Destination on leaving low-paid employment, per cent 
 


Duration in 
low-paid 
employment 


Higher paid 
work 


Left the labour 
force 


Unemployment 


Less than 1 year 76.8 16.5 6.7 
1 to 2 years 76.4 16.8 6.8 
2 to 5 years 80.7 13.1 6.1 


 


Note: Those remaining in low pay for 5 years or more are not shown due to 
a small sample size. 


Source: Australian Government submission, 13 March 2018 at p 57, Table 
7.2 ; HILDA survey, pooled waves 1 to 16. 


194  The above data are not significantly different to that submitted by the 
Australian Government in the 2016-17 Review. As such, while in the 2016-17 
Review decision we agreed that employment in low-paid work is a stepping 
stone for many into higher-paid work, as discussed above there are many others 
for whom this is not true. We have also previously observed that “[w]e cannot 
be indifferent to the standard of living of low-paid workers just because many 
do not stay in that situation for long periods”.200 
Award-reliant industries 


195  Table 2.9 summarises various indicators for award-reliant industries that were 
provided in previous sections. The Panel continues to use these data to assist 
with an understanding of the overall conditions of these industries. 


 
 
 
 
 
 
 


198 That is, the 77 per cent of the low paid who moved to higher paid multiplied by the 67 per 
cent who were in low-paid employment for less than one year: see Tables 2.7, 2.8. 


199 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [569]. 
200 Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [453]. 
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Table 2.9: Current economic indicators by award-reliant industries 
 
 
 
 
 
 
 


reliant on award 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


growth over the 
year to March 
quarter 2018a 


• Percentage 
annual wage 
growth under 
new collective 
agreements 
December 
quarter 2017 


• Employment: 
percentage 
increase over the 
year to February 
quarter 2018 


 
 
 
 
 


2.1 2.4 2.8 2.3 2.5 
 
 
 
 


1.6 -2.6 4.8 5.5 3.3 


Accom- Adminis- Other Retail All 
modation 
and food 
services 


trative 
and 


support 
services 


services trade indus- 
tries 


• Percentage of 
non-managerial 
employees 42.7 


 
 


42.1 


 
 


34.3 


 
 


34.5 


 
 


24.5 
wages, 
May 2016a 


    


• Gross value 
added: 
percentage 
growth over the 6.7 


 
 


3.8 


 
 


-0.7 


 
 


2.5 


 
 


2.5 
year to 
December 
quarter 2017 


    


• Company gross 
operating profits: 
percentage 
growth over the 7.0 


 
 


53.8 


 
 


-15.0 


 
 


10.7 


 
 


4.3 
year to 
December 
quarter 2017b 


    


• Business entry 
rate, over year 18.7 


 
19.3 


 
15.4 


 
13.2 


 
15.1 


to June 2017     
• Business exit 


rate, over year 15.9 
 


15.2 
 


12.6 
 


13.8 
 


12.0 
to June 2017     


• Wage Price 
Index: 


    


percentage 2.1 1.9 2.4 1.5 2.1 
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Accom- Adminis- Other Retail All 
modation trative services trade indus- 
and food and   tries 
services support    


 services    


• Hours worked: 
percentage 
increase over the 0.3 


 


-4.0 


 


1.3 


 


10.2 


 


4.2 
year to February 


 quarter 2018  
 


Note: (a) All industries excludes Agriculture, forestry and fishing; (b) All 
industries excludes Education and training, Health care and social assistance 
and some subdivisions of Finance and insurance services. The award-reliant 
industries selected are the four industries with the highest proportion of 
employees reliant on award rates of pay according to the Employee Earnings 
and Hours 2016 survey. The WPI and actual hours worked data are expressed in 
original terms. Employment data are expressed in trend terms. Entry rates are 
business entries in the financial year as a proportion of total businesses 
operating at the start of the financial year. Exit rates are total business exits in 
the financial year as a proportion of total businesses operating at the start of the 
financial year. 


Source: Statistical report, Table 7.2; ABS, Australian National Accounts: 
National Income, Expenditure and Product, Dec 2017, Catalogue No 5206.0; 
ABS, Business Indicators, Australia, Dec 2017, Catalogue No 5676.0; ABS, 
Counts of Australian Businesses, including Entries and Exits, Jun 2013 to Jun 
2017, Catalogue No 8165.0; ABS, Employee Earnings and Hours, Australia, 
May 2016, Catalogue No 6306.0; ABS, Labour Force, Australia, Detailed, 
Quarterly, Feb 2018, Catalogue No 6291.0.55.003; ABS, Wage Price Index, 
Australia, Mar 2018, Catalogue No 6345.0; Department of Jobs and Small 
Business, Trends in Federal Enterprise Bargaining, December quarter 2017, 
<http://employment.gov.au/trends-federal-enterprise-bargaining>. 


196  The table shows mixed fortunes for the four industries that have the highest 
proportion of their workforces that are paid at the award rate. We are aware that 
some of the indices, including growth rates of value added and profits, are quite 
volatile when disaggregated to this industry level. Nonetheless, we can draw 
some general conclusions from the data. These include: 


• The most award-reliant industries mainly had higher than average rates 
of growth in output and in profits. 


• With the exception of Retail trade, business entry rates exceeded exit 
rates, as they have for the whole economy. 


• The WPI mostly grew at a rate that was below or at the economy-wide 
average, and wage growth under new collective agreements was, except 
in Other services, mostly below average. 


• Employment growth was mixed, with strong growth in employment 
and in hours worked in Retail trade but weaker growth, or some 
decline, in the other sectors. 


197  The evidence from this table suggests that the four most award-reliant 
industries have performed relatively well over the past year. Accommodation 
and food services and Administrative and support services both had good 
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growth in output, profits and entry of new businesses, but had relatively low 
growth in bargained wages and below average or negative growth in 
employment. In contrast, Other services showed a decline in profitability but 
relatively high growth in employment. Retail trade stands out as having both a 
significant improvement in profitability and a high growth in employment (but 
little growth in wages). The data on Retail trade do not support the somewhat 
negative picture that was provided in a number of submissions.201 ACCI noted 
the relatively strong productivity growth in Retail trade.202 This is consistent 
with the industry’s relatively strong profit growth but not with its strong 
employment growth. The observation by the Australian Government that Retail 
trade “might be passing on productivity increases through lower consumer 
prices rather than higher nominal wages”203 may provide a partial explanation 
for the low growth in wages in that sector. We accept that the retail industry is 
experiencing technological disruption and strong international competition, 
together with subdued demand from consumers. Further, there will be diversity 
of experience among different parts of the retail sector. Nonetheless, it appears 
that the sector has recently managed to increase output, profits and employment 
in the face of these challenges. 


198  As shown in Table 2.9, the WPI grew by 2.1 per cent for Accommodation and 
food services; 1.9 per cent for Administrative and support services; and 1.5 per 
cent for Retail trade over the year to the March quarter 2018. During that year, 
the NMW and modern award minimum wages increased by 3.3 per cent. It 
remains a puzzle as to why the increase in minimum wages that was awarded in 
the 2016-17 Review is not reflected more fully in the WPI for the industries that 
are most affected by this decision. As we have mentioned, in response to a 
question on notice on this matter, the parties offered a number of possible 
reasons, but all agreed that the reasons given could not fully account for the 
difference.204 


Apprenticeships and traineeships 
199  ACCI, ACOSS, ARA and Housing Industry Association (HIA) all highlighted 


in their submissions the ongoing reduction in commencement and in-training 
rates for apprenticeships and traineeships since 2012.205 Both ACCI and HIA 
also referred to an increase in cancellation and withdrawal rates for 
apprenticeships and traineeships over the year to June 2017.206 


200 ACCI207 and ARA208 attributed the long-term decline in apprenticeship and 
 


201 Australian Government submission, 13 March 2018 at para 184; Ai Group submission, 
13 March 2018 at p 8; ARA submission, 13 March 2018 at pp 2, 8; MGA submission, 
13 March 2018 at p 9; NRA submission, 13 March 2018 at p 2. 


202 ACCI submission, 13 March 2018 at para 120. 
203 Australian Government submission, 13 March 2018 at para 207. 
204 Australian Government response to questions for consultations, 11 May 2018 at p 3; ACTU 


response to questions for consultations, 11 May 2018 at pp 2-4; Ai Group response to 
questions for consultations, 11 May 2018 at pp 7-8; ACCI response to questions for 
consultations, 14 May 2018 at paras 18-24. 


205 ACCI submission, 13 March 2018 at paras 234-235, 237; ACOSS submission, 16 March 2018 
at p 44; ARA submission, 13 March 2018 at p 7; HIA submission, 13 March 2018 at pp 6-7. 


206 ACCI submission, 13 March 2018 at paras 236-237; HIA submission, 13 March 2018 at 
pp 6-7. 


207 ACCI submission, 13 March 2018 at para 243. 
208 ARA submission, 13 March 2018 at p 7. 


442







 


279 IR 1] Re ANNUAL WAGE REVIEW 2017-18 (Fair Work Commission) 67 


traineeship commencement rates to demand-side factors (that have reduced 
employer demand for apprentices), specifically, on-going increases in modern 
award minimum wages and their cumulative effects. 


201  Conversely, ACOSS attributed the long-term decline in trade commencement 
rates to supply-side factors (that have reduced the number of people wanting to 
undertake apprenticeships), including, but not limited to, age-related cultural 
issues, wage rates and the duration of apprenticeships.209 ACCI also noted the 
removal of government subsidies for adult apprentices in reducing commence- 
ment and completion rates for trade apprenticeships for those aged 25 years and 
older.210 


202  As outlined in the last Review, the Commission published Research Report 
3/2017 — Factors affecting apprenticeships and traineeships in Febru- 
ary 2017.211 This report discussed both supply-side and demand-side factors 
that can affect people commencing and completing apprenticeships and 
traineeships. 


203  Part II of this report contended that demand-side factors were dominant in 
determining apprenticeship and traineeship rates, as opposed to supply-side 
factors, and suggested that commencement and in-training rates would be 
higher if more apprenticeships and traineeships were offered. 


204  The report concluded that the decline in government subsidies clearly 
contributed to the decline in commencement rates, whilst the decision made by 
the Full Bench in Re Modern Awards Review 2012 — Apprentices, Trainees and 
Juniors212 (the Apprentices decision) to increase apprentice wages “may have 
played a role, but it seems that any effect appears minor”.213 The report also 
concluded that “employers are becoming increasingly less enamoured with the 
apprenticeship and traineeship model”.214 


205  The Panel concluded from this research that although both the removal of 
government subsidies and the Apprentices decision contributed to a decline in 
commencement rates, the Apprentices decision only had a minor effect.215 The 
latter conclusion was supported by the occurrence of over-award payments to 
apprentices and the lack of uniformity in commencement trends across 
industries. Nothing advanced in the submissions in this Review would cause us 
to reach any different conclusion. 
Economic outlook 


206  The economic forecasts from the Australian Government, as presented in the 
2018-19 Budget, the RBA and the IMF all point to improved economic 
conditions. 
Global forecasts 


207  The IMF global growth forecasts are presented in Table 2.10 and show a 
projected increase in Australian GDP growth to around 3 per cent or more in 


 


209 ACOSS submission, 16 March 2018 at pp 44-45. 
210 ACCI submission, 13 March 2018 at para 238. 
211 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [579]-[583]. 
212 Re Modern Awards Review 2012 — Apprentices, Trainees and Juniors (2013) 236 IR 1. 
213 Karmel T, Factors affecting apprenticeships and traineeships, research commissioned by the 


Fair Work Commission, Research Report 3/2017, Part II, February, p 71. 
214 Karmel T, Factors affecting apprenticeships and traineeships, research commissioned by the 


Fair Work Commission, Research Report 3/2017, Part II, February, p 71. 
215 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [590]. 
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2018 and 2019, a significant increase from 2017 and higher than for other 
advanced economies. Growth in world GDP is expected to increase slightly to 
3.9 per cent. 


Table 2.10: IMF real GDP growth forecasts 
 


 2017 
(estimates) 


2018 
(projections) 


2019 
(projections) 


Australia 2.3 3.0 3.1 
Advanced economies 2.3 2.5 2.2 
World 3.8 3.9 3.9 


 


Note: Year-on-year percentage changes shown. World and domestic economy 
growth rates are calculated using GDP weights based on purchasing power 
parity (PPP). 


Source: Statistical report, Table 12.2; IMF, World Economic Outlook, April 
(2018), <http://www.imf.org/en/Publications/WEO/Issues/2018/03/20/world- 
economic-outlook-april-2018?cid=em-COM-123-36912>. 


208  According to the 2018-19 Budget, global growth over 2017 was at its fastest 
pace since 2011, with the economic strength seen across most advanced and 
emerging economies expected to continue in the near term. The Australian 
Government forecasts, provided in Table 2.11, show that growth in Australia’s 
major trading partners is expected to remain above world growth. Short-term 
risks are evenly balanced. The possibility of growth exceeding expectations in 
some economies is an upside risk, whilst the RBA listed a number of downside 
risks to global growth including an escalation in protectionist measures or 
geopolitical events, the risk that global inflation will be higher than expected 
prompting a faster tightening of monetary policy and the continuing high debt 
levels in China. Europe continues to face legacy issues following the GFC and 
upward movement in US interest rates is also a source of uncertainty.216 


Table 2.11: 2018-19 Budget forecasts of international GDP growth 
 


 2017 
(actuals) 


2018 
(forecasts) 


2019 
(forecasts) 


2020 
(forecasts) 


World 3.8 3¾ 3¾ 3¾ 
Major trading partners 4.6 4¼ 4¼ 4¼ 


 
Note: World growth rates are calculated using GDP weights based on PPP, 


while growth rates for major trading partners are calculated using export trade 
weights. 


Source: Statistical report, Table 12.1; Australian Government, Budget Paper 
No 1: Budget Strategy and Outlook 2018-19, Canberra, p 2-10. 
Australian forecasts 


209  The 2018-19 Budget stated that the Australian economy strengthened in the 
second half of 2017 due to contributions from non-mining business investment 
and  household  consumption  which  are  forecast  to  continue.217 Recent 


 


 
216 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 


pp 2-5, 2-7-2-8. 
217 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 
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employment growth has led to a strengthening in household consumption which 
is forecast to continue to grow faster than household income, leading to a 
continued fall in the household saving rate. However, uncertainty remains with 
regards to the extent of decline in this rate, with changes in asset prices and 
attitudes to savings and debt to affect the outlook for both household 
consumption and income.218 


210  Wage growth is forecast to increase as the economy improves above its 
potential rate and spare capacity is absorbed. While leading indicators suggest 
continued jobs growth, the higher participation rate presents uncertainty around 
the amount of spare capacity in the labour market and wage pressures.219 
Inflation is also forecast to increase over the period.220 


211  The effect of falling mining investment is diminishing and while it is 
expected to decline further, its impact on the Australian economy is almost 
complete.221 The final transition to the production phase of the mining boom is 
expected by the end of the forecast period.222 The 2018-19 Budget forecasts that 
non-mining investment will increase by 10½ per cent in the 2017-18 financial 
year, then moderate to a “still solid pace” of 5½ per cent in 2018-19 and 5 per 
cent in 2019-20.223 


212  Table 2.12 presents the Australian Treasury forecasts for the domestic 
economy. 


Table 2.12: 2018-19 Budget, domestic economic forecasts(a) 
 


 Outcomes(b)  Forecasts  
2016-17 2017-18 2018-19 2019-20 


Real gross domestic product 2.1 2¾ 3 3 
Household consumption 2.6 2¾ 2¾ 3 
Dwelling investment 2.8 -3 1½ 0 
Total business investment(c) -4.0 4½ 3 4½ 


Mining investment -24.2 -11 -7 3½ 
Non-mining investment 6.1 10½ 5½ 5 


Private final demand(c) 1.4 2½ 2½ 3 
Public final demand(c) 5.1 4¾ 3 2¾ 
Change in inventories(d) 0.1 -¼ 0 0 
Gross national expenditure 2.4 3 2¾ 3 
Exports of goods and services 5.5 2½ 4 2½ 
Imports of goods and services 4.9 5 2 2½ 


Net exports(d) 0.0 -½ ¼ 0 


218 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 
p 2-14. 


219 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 
pp 2-20-2-22. 


220 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 
p 2-23. 


221 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 
p 2-16. 


222 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 
p 2-19. 


223 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 


445







 
 


70 FAIR WORK COMMISSION [(2018) 
 


Outcomes(b)  Forecasts  
2016-17 2017-18 2018-19 2019-20 


Nominal gross domestic product 5.9 4¼ 3¾ 4¾ 
Prices and wages 


Consumer price index(e) 1.9 
 


2 
 


2¼ 
 


2½ 
Wage price index(f) 1.9 2¼ 2¾ 3¼ 
GDP deflator 3.8 1¾ ¾ 1½ 


Labour market 
Participation rate (per cent)(g) 65.0 


 
65½ 


 
65½ 


 
65½ 


Employment(f) 1.9 2¾ 1½ 1½ 
Unemployment rate (per cent)(g) 5.6 5½ 5¼ 5¼ 


Balance of payments 
Terms of trade(h) 14.4 


 
1½ 


 
-5¼ 


 
-2¼ 


Current account balance (per cent -2.1 -2¼ -2¾ -3¼ 
  of GDP)  


 


Note: The forecasts for the domestic economy are based on several technical 
assumptions. The exchange rate is assumed to remain around its recent average 
level — a trade-weighted index of around 63 and a US dollar exchange rate of 
around 77 US cents. Interest rates are assumed to move broadly in line with 
market expectations. World oil prices (Malaysian Tapis) are assumed to remain 
around US$71 per barrel. 


(a) Percentage change on preceding year unless otherwise indicated. 
(b) Calculated using original data unless otherwise indicated. 
(c) Excluding second-hand asset sales from the public sector to the private 


sector. 
(d) Percentage point contribution to growth in GDP. 
(e) Through-the-year growth rate to the June quarter. 
(f) Seasonally adjusted, through-the-year growth rate to the June quarter. 
(g) Seasonally adjusted rate for the June quarter. 
(h) The forecasts are underpinned by price assumptions for key 


commodities: Iron ore spot price remaining at US$55/tonne free-on- 
board (FOB); metallurgical coal spot price falling over the June and 
September quarters of 2018 to reach US$120/tonne FOB by the 
December 2018 quarter; and the thermal coal spot price remaining at 
US$93/tonne FOB. 


Source: Statistical report, Table 12.3; Australian Government, Budget Paper 
No 1: Budget Strategy and Outlook 2018-19, Canberra, p 2-6. 


213  The RBA expects GDP growth to be around trend in the near term, peaking at 
3½ per cent over the year to the June quarter 2019.224 The RBA’s GDP 
forecasts are for stronger growth than in the Budget. The unemployment rate is 
forecast by the RBA to remain at around 5½ per cent over 2018 before falling 
gradually. Growth in the CPI is forecast to pick up to be around 2¼ per cent 
over most of the forecast period with underlying inflation increasing more 
gradually (Table 2.13). 
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Table 2.13: RBA economic forecasts 


Dec-17 Jun-18 Dec-18 Jun-19 Dec-19 Jun-20 
GDP growth 2.4 2¾ 3¼ 3½ 3¼ 3 
Unemploy- 
ment rate* 


5.5 5½ 5½ 5¼ 5¼ 5¼ 


CPI inflation 1.9 2 2¼ 2¼ 2¼ 2¼ 
Underlying 
inflation 


1¾ 2 2 2 2 2¼ 


 
Note: *Average rate in the quarter. Percentage change for the year-ended 


shown. Technical assumptions include A$ at US$0.75, Trade Weighted Index at 
62, Brent crude oil price at US$71 per barrel. Shaded regions are historical data. 
Source: Statistical report, Table 12.4; RBA, Statement on Monetary Policy, 


May (2018), p 58, Table 5.1. 
214  The RBA’s forecast of strengthening GDP growth is due to the drag from 


decreasing mining investment subsiding and the current monetary policy 
settings providing support for growth in household income and consumption as 
well as non-mining business investment.225 GDP growth is expected to slow 
towards the end of the forecast period due to the production of liquefied natural 
gas reaching its “steady-state” level.226 Growth in non-mining business 
investment is expected to remain “solid over the coming year”.227 


215  The RBA identifies a number of potential risks to its domestic forecasts 
being: 


• Uncertainty about how much spare capacity there is in the labour 
market and how quickly it might decline, particularly given the recent 
improvements in the participation rate; 


• Uncertainty about how much decline in spare capacity will build into 
wage pressures and inflation; 


• Uncertainty about the outlook for household income growth which 
translates into uncertainty about household consumption and so GDP; 
and 


• High levels of household debt are likely to increase the sensitivity of 
households’ consumption decisions to changes in their income and 
wealth.228 


216  The Budget forecasts presented in the 2016-17 Review expected wages 
growth, as measured by the WPI, to be 2½ per cent over 2017-18.229 This has 
been reduced to 2¼ per cent in the 2018-19 Budget. The 2018-19 Budget also 
forecasts the WPI to increase to 2¾ percent in 2018-19 and to 3¼ percent in 
2019-20. The RBA does not provide a forecast for the WPI but expects wages 
growth to “pick up only gradually as labour market spare capacity declines and 
any effects of structural factors that are weighing on wages growth start to 
dissipate”.230 


 


225 RBA, Statement on Monetary Policy, May (2018), p 58. 
226 RBA, Statement on Monetary Policy, May (2018), p 58. 
227 RBA, Statement on Monetary Policy, May (2018), pp 58-59. 
228 RBA, Statement on Monetary Policy, May (2018), pp 61-62. 
229 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [342]. 
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217  In response to questions about the WPI forecasts during the consultations on 
15 May 2018, the Australian Government representatives submitted that the 
WPI was expected to increase as higher GDP growth leads to a tighter labour 
market. Productivity growth and the forecast increases in inflation were also 
expected to result in an increase in the WPI.231 


218  While we expect wages growth to pick up over time, a number of 
considerations suggest that this is likely to be a more gradual process than that 
forecast in the Budget. 


219  First, the latest data show that the WPI increased by 2.1 per cent over the 
year to the March quarter 2018, having increased by 0.5 per cent in each of the 
last two quarters. It would therefore require an increase of 0.7 per cent in the 
June quarter 2018 to achieve the Budget forecast of 2¼ percent. An increase of 
0.7 percent would be the highest quarterly increase since the March quarter 
2014. Such an outcome seems unlikely. 


220  Second, the international experience shows that a reduced unemployment rate 
has not immediately translated into stronger wages growth. Wages growth has 
remained subdued in the US despite strong labour markets, low unemployment 
and a pick-up in overall economic performance.232 As the RBA has cautioned, 
“there is uncertainty around the level of the unemployment rate that is 
consistent with full employment (that is, spare capacity in the labour market 
having been fully absorbed). If experience overseas is any guide, this level of 
the unemployment rate could turn out to be lower than previously assumed”.233 
Further, in a recent speech, RBA Deputy Governor Dr Guy Debelle observed: 


The experience of other countries with labour markets closer to full capacity than 
Australia’s is that wages growth may remain lower than historical experience 
would suggest. In Australia, 2 per cent seems to have become the focal point for 
wage outcomes, compared with 3-4 per cent in the past.234 


221  The Deputy Governor concluded that there is a risk that it may take a lower 
unemployment rate than currently expected to generate higher wages growth, 
that is, above 2 per cent growth. Recent research supports this contention, with 
an estimate of the long run annual WPI growth at less than 3 per cent in 
Australia235 and researchers in the United Kingdom (UK) suggesting that the 
natural rate of unemployment (or NAIRU) is closer to 3 per cent in the UK and 
“is well below 4% and perhaps even below 3%” in most advanced countries.236 
We note that both the Budget and RBA forecasts are for the unemployment rate 
to only fall to 5¼ per cent by 2019-20. 


222 Third, the AAWI for approved federal enterprise agreements reached a low of 
2.2 per cent in the September quarter 2017, increasing to 2.5 per cent in the 
December quarter 2017. As the RBA has observed, these agreements will be in 


 


231 Transcript of proceedings, 15 May 2018 at PN81-PN82, PN93-PN98. 
232 Australian Government, Budget Paper No 1: Budget Strategy and Outlook 2018-19, Canberra, 


p 2-7. 
233 RBA, Statement on Monetary Policy, May (2018), p 60. 
234 Debelle G, The outlook for the Australian Economy (2018), RBA Deputy Governor, Opening 


keynote at the CFO forum, 15 May. 
235 Chua CL and Robinson T, “Why has Australian wages growth been so low? A Phillips curve 


perspective” (2018), Economic Record, doi: 10.1111/1475-4932.12401. 
236 Bell DNF and Blanchflower DB, The lack of wage growth and the falling NAIRU (2018), 


National Bureau of Economic Research (NBER) Working Paper 24502, April. 
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place for a little over three years,237 suggesting that “new enterprise bargaining 
agreements with lower wage growth than current agreements will exert 
downward pressure on overall wage growth for the next couple of years”.238 


223  The information before us in this Review does not suggest that wages growth 
will accelerate significantly in the near term. The Budget forecasts in respect of 
the WPI appear overly optimistic, particularly as the RBA expects increases in 
wages growth to be gradual and the unemployment rate is only expected to 
decline slightly. In sum, while we expect that our decision in this Review will 
result in an increase in the WPI, we do not expect any other significant increase 
in wages growth in the short term. 
Employment effects of minimum wage increases 


224  Given its significance, the Panel pays close attention to new research that 
might provide additional insight on the impact of minimum wages on 
employment, hours worked and unemployment. Since the last Review, there 
were an unusually large number of new studies, most of them based on other 
countries. 


225  The ACTU identified, and briefly described, four papers written on the Seattle 
experience, six other new papers for the US, four papers on the German 
experience, the many papers commissioned by the UK Low Pay Commission, 
and a number of others including those by international agencies.239 All these 
were published within the past 18 months. 


226  The UK Low Pay Commission has commissioned research on a range of 
possible consequences of the decisions that they make. Of particular interest are 
studies on the effect of the introduction of the National Living Wage (the NLW) 
and meta studies that seek to draw lessons from the full range of relevant 
literature. The NLW increased the minimum wage for those over the age of 24 
years by 7.5 per cent in 2016 and led to a minimum wage bite of 56.4 per 
cent.240 


227  In the US, particular attention has focussed on the implementation in the city 
of Seattle of an increase to their minimum wage of 58 per cent for large 
employers (to $15.00) and 37 per cent (to $13.00) for smaller employers, 
between April 2015 and January 2018. 


228  Of particular interest for this Review is a paper by Bishop of the RBA. 
Bishop (2018) used unpublished job-level data from a survey of firms 
undertaken for the construction of the ABS WPI survey.241 The survey has not 
previously been used for an assessment of any types of employment changes. 


229  A feature of the WPI survey is that the unit of analysis is a job rather than an 
employee. The survey can identify if a job is paid at an award rate, and if it 
continues from one period to the next (independent of who might be employed 
in that job). Firms and their jobs are followed for a period of five years. The 
sample for the research was restricted to private sector jobs (full- or part-time) 
filled by adults on award rates of pay and excluded juniors, apprentices and 


 


237 RBA, Statement on Monetary Policy, May (2018), p 54. 
238 RBA, Statement on Monetary Policy, February (2018), pp 64-65. 
239 ACTU submission, 13 March 2018 at paras 396-457. 
240 Low Pay Commission, National Minimum Wage: Low Pay Commission Report 2017 (2017), 
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trainees. The data used have several distinct advantages over other sources of 
data used in Australian (and many international) studies. The jobs that are paid 
the award rate, the rate of pay and the hours worked in those jobs, are obtained 
from firms’ payroll records. Further, this information for each individual job is 
observed every quarter for five years. There are about 18,000 jobs observed in 
each quarter, 15-20 per cent of which are paid exactly at the award rate.242 


230  Bishop analysed the period between 1998 and 2008 when minimum wages 
increased by a flat dollar amount, which led to larger percentage increases for 
lower-paid award-reliant jobs compared with higher-paid award-reliant jobs. 
Using the difference-in-difference method, Bishop found that changes in the 
NMW and modern award minimum wages were almost fully passed through to 
wages.243 To determine any employment effects, Bishop estimated the impact 
on the number of hours worked and the extent to which jobs were eliminated in 
response to increases in award rates. He found no statistically significant effect 
on either measure.244 


231  However, Bishop (2018) cautioned that this does not rule out an adverse 
effect on employment borne by job seekers rather than job holders.245 He also 
observed that “the results may not necessarily generalize to large, unanticipated 
changes in award wages”.246 


232  The research by Bishop has been published by the RBA, but is yet to be fully 
evaluated by other researchers. Nonetheless, it is an important addition to the 
very limited research that is available for Australia. 


233  Research commissioned by the UK Low Pay Commission includes an interim 
report on the impact of the NLW on employment and hours.247 The interim 
report found that the NLW led to large increases in real wages for NLW 
workers, particularly for those who were previously paid the UK NMW, and 
larger for those paid just above the NLW than for those earning higher wages. 
Using variations of the difference-in-difference approach, the report did not find 
evidence of a robust impact on employment, although the report found mixed 
evidence on hours worked for those who retained their jobs.248 We note that this 
is an interim, not the final, report. 


234  Researchers in the UK are now reasonably settled on the view that, at the 
levels and rates of change in the minimum wages experienced, there is little or 
no disemployment effect. The situation in the US is quite different. The impact 
on employment from minimum wages and adjustments remain a point of 
contention for US labour economists. This dispute has intensified as substantial 
wage increases have been implemented: more than 30 US states, cities or 
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counties have implemented or have committed to implement minimum wage 
policies ranging from $11.00 to $15.00 per hour.249 The first jurisdiction to 
begin implementation was Seattle. 


235 In April 2015, Seattle increased its minimum wage from $9.47 an hour to 
$11.00 — an increase of 16.2 per cent. In January 2016, the minimum was 
increased to $13.00 an hour for large employers that do not provide health 
insurance — an increase of 18.2 per cent. For these large employers, the rate 
increased again in January 2017 by 15.4 per cent to reach $15.00. For small 
employers and those contributing to health insurance, the rate will increase 
progressively to $15.00 at various times out to 2021.250 The minimum wage for 
large companies that do not provide health insurance has risen by a cumulative 
58.4 per cent over a little less than three years. 


236  These increases are far beyond what we and other participants would 
consider “modest”. However, academic researchers who have been pressing for 
higher minimum wages argue that the increases to $13.00 are within the range 
of increases that research has shown had little or no impact on employment. 
They focus on the starting point and the ratio of minimum wages to median 
wages (i.e., the minimum wage bite). According to Zipperer and Schmitt (2017), 
increasing the minimum wage up to a level that is about half or less of an area’s 
median wage is expected to lead at most to a small reduction in employment. 
The observed range of the minimum wage bite that covers 90 per cent of cases 
is 32 per cent to 55 per cent.251 The $13.00 increase lifted the Seattle bite to 
50.7 per cent. The increase to $15.00 lifted the bite to a little over 55 per 
cent.252 


237  Two academic teams have studied the impact of the first two steps 
implemented by Seattle — i.e., the increase to $13.00. Neither has, at this point, 
been peer reviewed. While their findings were vastly different, they were 
consistent with each group’s prior views. Reich et al. (2017) conducted the first 
of these studies. They also used the synthetic control method. Their focus was 
on the food service and restaurant sectors. This is also common practice and is 
based on the view that the impact of the minimum wage on employment will be 
largest for those workers whose wages experience the largest rise in the 
minimum wage.253 The study’s results show that wages in food services did 
increase — indicating the policy achieved its goal. Wages increased much less 
among full services restaurants, indicating employers took advantage of the tip 
credit which is quite common across the US but was only introduced in Seattle 
as part of the minimum wage package. However, employment in the food sector 
was not affected. The authors contend the Seattle experience extends knowledge 
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of minimum wage effects to policies as high as $13.00. However, they note that 
the “new wave of minimum wages policies”254 and the extent of the increases 
being implemented lie well beyond previous studies of the topic.255 


238  The second Seattle study was undertaken by Jardim et al. (2017). The study 
used administrative data on quarterly payroll records for all workers who 
receive wages in Washington and are covered by unemployment insurance for 
the period between 2005 and the third quarter of 2016. The data included 
earnings and hours for each quarter for each worker. For workers earning below 
$19.00 per hour, the study found no statistically significant impact on 
employment and hours resulting from the increase in the minimum wage from 
$9.47 to $11.00. For the increase to $13.00 it found negative effects of around 7 
per cent for employment and 9 per cent for hours worked.256 


239  The data used by Jardim et al. (2017) enabled them to analyse individual 
industries. They used these data to analyse the impact on the restaurant industry 
as it is often the only sector studied. They found a zero or near zero impact on 
headcount employment, which, of course, was also found by Reich et al. and 
many earlier studies which have focussed on restaurant workers and teenagers. 


240  Zipperer and Schmitt (2017) have criticised the Jardim et al. study saying it 
has a number of “data and methodological problems that bias the study in the 
direction of finding job loss, even where there may have been no job loss at 
all”.257 


241  Neumark (2017) examined why, even with developments in data and new 
methodologies, the employment effects of minimum wages remains contentious. 
Like Reich, he is very conscious that what is happening across many states and 
counties is well outside past experience. He notes that “[t]rying to predict the 
effects of large minimum wage increases from simple extrapolation of 
reduced-form estimates of the employment effects of minimum wages, based on 
evidence from much lower minimum levels and much more moderate changes, 
is a highly dubious exercise”.258 


242  In a peer reviewed paper, Totty (2017) used factor model methods “to resolve 
issues in the minimum wage-employment debate”, explaining that the methods 
are “robust to critiques from either side of the debate”.259 He analysed data on 
restaurant workers and teenagers and found that estimates from factor model 
methods were smaller than those produced by other methods.260 Overall, Totty 
found little to no effect of minimum wage increases on restaurant or teenage 
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employment over the last three decades but cautioned that the size of the 
minimum wage increase is important and that his study may not be informative 
about the effects of larger increases.261 


243  Australia has not had a long period in which its minimum wages have been 
frozen in nominal terms. Consistent with this we have a minimum wage bite 
that is relatively high. Although our circumstances are very different from those 
in the US, we will observe future developments and invite parties to consider 
this research in their submissions to future Reviews. 


244  Most of the new research, particularly that of Bishop, reinforces the view of 
the Panel that moderate and regular increases to the NMW and to modern award 
minimum wages do not cause significant job losses or reductions in hours 
worked. 


245  For completeness, we turn to consider the position put by the ACTU that 
increased wages for the low paid would likely raise aggregate demand “because 
low paid people spend most or all of their incomes”262 and thereby have 
positive employment effects. In response to a question from the Panel, the 
ACTU estimated that an increase in minimum wages by the amount of its claim 
would (using two different methodologies) result in an increase in employment 
of between 40 000 and 57 000 in the first year and 27 000 and 30 000 in the 
second year.263 


246  Ai Group argued that there would be a number of offsetting considerations 
which would “impede the impact on aggregate demand of an increase in 
minimum wage rates”.264 These included the effect of taxes and the changes to 
income transfers on the amount finally received by the worker, that many 
low-paid individuals are in middle and high-income households, and that those 
who have to pay wage increases may correspondingly reduce spending and 
investment.265 ACCI responded by arguing that “[a]ggregate household 
consumption is best encouraged by policies that promote greater workforce 
participation, employment growth and a low unemployment rate”.266 


247  The Australian Government concluded that “[t]he net effect of raising 
minimum wages on aggregate household incomes is ambiguous and rough 
calculations suggest that the net effect can be close to zero”.267 


248  This issue was canvassed in last year’s Review when the Panel found that the 
impact of an increase in minimum wages was “not likely to be comparable to 
that of a public sector macroeconomic stimulus”.268 Nonetheless, the ACTU 
submission makes the important point that increases to the NMW and award 
wages are likely to have some effect on consumer demand that needs to be 
taken into account.269 We remain of that view. Its significance for this Review is 
not that we seek to have an effect on macroeconomic outcomes, as suggested by 
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ACCI.270 Rather, it provides some part of the reasoning for why a modest 
increase in minimum wage rates has little negative impact on employment. 


The incentive to seek employment at the NMW and the tax-transfer system 
249  The Panel has previously stated that the incentives for people to obtain paid 


work are a relevant consideration in a Review271 and that the level of the NMW 
and modern award minimum wages “will play some, but probably a small, part” 
in determining household and individual appetite for paid employment.272 


250  As in previous Reviews,273 the Australian Government modelled the effect of 
the tax-transfer system on changes in disposable income when unemployed 
members of various hypothetical household types obtain employment at the 
NMW.274 


251  The modelling found that all household types were better off after an 
unemployed member gained employment,275 with some variation between 
households. For example, a single adult household without children increased 
disposable income by 127.9 per cent by obtaining a full-time NMW job. 
However, a second member of a household with two children (with child care) 
increased disposable income by only 5.6 per cent when they found a part-time 
NMW job.276 


252  As we noted in the 2016-17 Review, those who received the greatest financial 
benefit from obtaining employment are also those who receive the least in 
payments from the tax-transfer system.277 


253  Based on the Australian Government’s modelling, as at 1 January 2018, the 
NMW was set at a sufficient level to ensure all persons employed at the NMW 
would be better off than if unemployed and in receipt of welfare benefits. It is 
important to note, however, that in some cases, this net financial gain is quite 
small and may become negligible once incidental costs of employment 
(including transport costs) are taken into account. 


Conclusion 
254  As compared to the 2016-17 Review, the economic indicators point more 


unequivocally to a healthy national economy and labour market. GDP grew by 
2.4 per cent, consistent with the five-year average for economic growth, and 
equalled or exceeded the average for the major seven OECD countries across 
three of the five quarters to December 2017. RNNDI has grown at a rate (1.5 
per cent) that is close to the five-year average. We draw attention, however, to 
the fact that RNNDI per capita is no higher in the December quarter 2017 than 
it was in the December quarter 2011. Growth in 2017 was broad-based, with 16 
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out of 19 industries recording growth. There was a significant contraction (8.8 
per cent) in one industry only, Agriculture, forestry and fishing, but this 
followed growth of 22.5 per cent in 2016. 


255  Business conditions remain positive. Profits grew by 4.3 per cent in 2017 and 
by 5.8 per cent in the non-mining sector. This growth, coupled with low wages 
growth has caused the profit share of total factor income to remain at around its 
highest level since 2013. The business bankruptcy rate remained stable at a 
comparatively low level compared to the whole of the previous decade,278 
business survival rates are the highest in at least a decade and business entry 
rates exceeded business exit rates by a larger than usual margin. Business 
surveys, including those for small and medium businesses, show that business 
conditions are very healthy, with above average expectations for future 
investment and employment. 


256  The labour market is strong. Total employment increased by 355,200 over the 
year to April 2018, with about three-quarters of the growth being in full-time 
employment (unlike previous years in which growth in part-time employment 
predominated). Employment grew in 14 of the 19 industry sectors. The 
unemployment rate and the underemployment rate have declined only slightly, 
reflecting a sharp rise in the participation rate. The age-adjusted participation 
rate reached a historic high in April 2018. The employment to population ratio 
is also at a historic high. We accept the view that the persistence of long-term 
unemployment and the rise in disengagement among 20-24 year old adults are 
principally the result of rapid structural change in the economy that is causing a 
relatively high mismatch between the skills of the non-employed and those 
sought by employers. There was no evidence that it has been caused by 
excessive levels of minimum wages. We consider that the labour market is 
currently supporting social inclusion through increased workforce participation 
and that this is not being inhibited by the current safety net of the NMW and 
modern award minimum wages. 


257  Inflation and wages growth remain low. The CPI increased by 1.9 per cent 
over the year to the March quarter 2018 and underlying inflation and the LCI 
for employee households rose by 2 per cent. Despite substantial employment 
growth, there was no appreciable acceleration in wages growth in 2017. The 
WPI increased by 2.1 per cent, which is slightly below the average for the last 
five years and historically very low, and the rate of wage increases arising from 
federal enterprise agreements is significantly below the five-year average. 


258  Measures of labour productivity showed a decline during 2017. As discussed 
earlier, annual measures of productivity, which may be the subject of 
subsequent revision, must be approached with caution. It is likely that the 
measure of productivity for 2017 has been affected by a surge in the total 
number of hours worked. When measured over the course of the business cycle, 
the rate of growth in labour productivity is 1.9 per cent per annum, and 
improvements to multifactor productivity have been making a substantial 
contribution to this. 


259  We remain of the view that modest and regular minimum wage increases do 
not result in disemployment effects or inhibit workforce participation. The 
strongest new evidence in support of this view is that provided for Australia in 
the 2018 paper by Bishop. Recent research in the UK, including that 
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commissioned by the UK Low Pay Commission, continues to support this 
conclusion. The position is more contested in the US where studies, including 
those of the very large minimum wage increases in Seattle, have rendered 
mixed and conflicting results. The recent US studies are, in our view, of limited 
relevance given that the minimum wages increases involved were as high as 37 
per cent, and implemented in a short space of time from a low base (that is, they 
did not, in any view, involve “modest and regular” increases). 


260  We expressed the view in the 2016-17 Review that the international research, 
particularly that from the UK, suggested that the Panel’s past assessment of 
what constitutes a “modest” increase may have been overly cautious in terms of 
its assessed disemployment effects.279 This influenced our decision to increase 
the NMW and modern award minimum wages in modern awards by 3.3 per 
cent. We also stated “[t]he level of increase we have decided upon will not lead 
to inflationary pressure and is highly unlikely to have any measurable negative 
impact on employment”.280 


261  A number of parties submitted that the increase of 3.3 per cent we awarded in 
the 2016-17 Review was too high in the prevailing circumstances. However, no 
party was able to identify any economic indicator which demonstrated any 
discernible detriment arising from the 2016-17 Review decision. Employment 
continued to grow strongly in the economy generally, and it also grew in three 
of the four most award-reliant industries. The employment to population ratio, a 
key indicator, rose to record high levels during 2017. The increase did not lead 
to inflationary pressure. Nor did it have a discernible effect upon general wages 
growth. Surprisingly, the WPI figure over the year to the March quarter 2018 
increased in two out of the four most award-reliant sectors less than for the 
economy as a whole, and in all four sectors the percentage WPI increase was 
substantially less than the percentage increase which we awarded in the 2016-17 
Review. 


262  We accept it is possible that the 2016-17 Review increase may have 
longer-term effects which are not yet discernible in the available economic 
information. Furthermore, the compounding effect of increases over time may 
have a cumulative economic effect which is not apparent in the short term. We 
will continue to closely monitor this in future Reviews. However the 
information available to us at the present time tends to affirm the view we 
expressed in the 2016-17 Review that our previous assessments as to what 
constituted a “modest” increases without disemployment effects may have been 
too conservative. 


3. Relative living standards and the needs of the low paid 
263  In this chapter we deal with the social considerations in s 284(1)(c) in respect 


of the minimum wages objective and in s 134(1)(a) in relation to the modern 
awards objective. We do so by providing an assessment of the relative living 
standards of workers reliant on the NMW and modern award minimum wages 
and an examination of the extent to which low-paid workers are able to meet 
their needs, judged as their ability to purchase the essentials for a decent 
standard of living.281 


264 The assessment of some of these considerations has benefited from new data 
 


279 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [92], [584]. 
280 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [93]. 
281 See Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [360]-[362]. 
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released by the ABS that has not been updated for six years.282 Although the 
Survey of Employee Earnings and Hours (EEH) data referred to in the last 
Review remains the most recent, we take note of the recent budget standards 
study of the Minimum Income for Healthy Living (MIHL). 


 
Award-reliant employees and the low-paid workforce 


265  The number of award-reliant employees (that is those employees that are paid 
exactly an award rate) is estimated to be 2.3 million or 22.7 per cent of all 
employees.283 The proportion of employees that is paid at the adult NMW rate 
is estimated to be 1.9 per cent. Further, a significant number of employees are 
paid at junior or apprentice/trainee rates based on the NMW rate and modern 
award rates.284 This makes it clear that most workers whose pay is directly 
affected by a rise in the NMW and modern award minimum wages are on rates 
that exceed the NMW. However not all of the estimated 2.3 million workers 
who are award reliant will be affected by this decision, because a proportion of 
these are state public sector employees and private sector employees in 
non-incorporated businesses in Western Australia who are not in the federal 
industrial relations system. 


266  The Panel’s decision is also likely to affect employees “paid close to the 
national minimum wage rate and workers whose pay is set by collective 
agreement which is linked to the outcomes of the Annual Wage Review”.285 It is 
also likely that there are workers whose pay is set by individual arrangements 
which are referenced to an award rate — for example, by being paid a certain 
dollar amount or percentage above the modern award. The Australian 
Government also submitted that employers “may also pass on the minimum 
wage rate adjustments to higher wage earners in order to maintain wage 
relativities”.286 


267  Research by Commission staff undertaken for this Review (Research Report 
3/2018 — Characteristics of workers earning the national minimum wage rate 
and of the low paid) used the EEH to provide the most recent information on 
characteristics of employees earning around the adult NMW and low-paid adult 
employees. The findings from the report are consistent with previous studies. 
The analysis found that a relatively high proportion of NMW earners were 
female, employed on a casual basis, working part-time, award reliant, and 22 
per cent were aged between 15 and 20 years. 


268  The analysis of the characteristics of low-paid (as distinct from NMW) adult 
employees was undertaken using data from the HILDA survey for 2016. A 
“low-paid employee” was defined as an adult employee paid below two-thirds 
of median hourly earnings, consistent with the approach used in prior 
Reviews.287 The analysis found that 13.1 per cent of all employees were 
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low-paid adult employees,288 which compares to the Australian Government 
submission to last year’s Review (using data from the 2016 EEH) which found 
that 12.4 per cent of all employees were low-paid employees.289 


269  The analysis found some substantial differences between higher-paid adult 
employees and low-paid adult employees. Low-paid adult employees were more 
likely to be employed on a casual basis, work part-time, prefer to work more 
hours, work in the private sector, and work in small businesses. They were also 
more likely to be award reliant, have Year 12 or below as their highest level of 
education, work in the Accommodation and food services and Retail trade 
industries, and be aged between 21 and 24 years. Low-paid adult employees 
were also substantially more likely to be non-dependent children and, among 
couple households, substantially more likely to be secondary earners. 


270  A detailed analysis by the Australian Government, also using data from the 
HILDA survey for 2016, covered all low-paid workers, juniors, as well as 
adults. It showed, among other things, that of the low paid 41 per cent were 
aged 15-24 years; 62 per cent were single; 71 per cent had no children; 19 per 
cent had a long-term health condition; 77 per cent had two or more years of 
work experience and 63 per cent were on casual contracts; and they were 
predominantly employed as Community and personal service workers, Sales 
workers and Labourers.290 


271  Overall, the Commission’s research found that NMW earners and low-paid 
adult employees had very similar characteristics. The Victorian Government 
submitted that the research identifies groups where minimum wages can address 
disadvantage.291 ACOSS also highlighted the following findings from the 
research report: 


• people under 25 years accounted for 41 per cent of all NMW 
employees;292 


• 22 per cent of low-paid workers were non-dependent children living 
with their parents;293 and 


• for low-paid employees in couple households, 38 per cent were either 
sole or primary earners.294 


Award-reliant and low-paid households in the income distribution 


272  The Australian Government presented data, updated from the last Review, on 
the distribution of low-paid employees across equivalised household disposable 
income for both employee households (with at least one employee) and all 
households (including jobless and retiree households), using data from the 2016 
HILDA survey.295 The Panel continues to consider that the former distribution 
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290 Australian Government submission, 13 March 2018 at Table A.2 pp 80-81. 
291 Victorian Government submission, 13 March 2018 at para 119. 
292 ACOSS submission, 16 March 2018 at p 5. 
293 ACOSS submission, 16 March 2018 at p 15. 
294 ACOSS submission, 16 March 2018 at p 9. 
295 Australian Government submission, 13 March 2018 at paras 42-51. 
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“provides the best basis for assessing the relative living standards and the needs 
of the low paid on the basis of where they fall within the distribution of 
household income”.296 


273  Similar to analysis presented in previous Reviews,297 the Australian 
Government found that, while the low paid are spread across the income 
distribution of employee households, they are concentrated in the lower deciles: 
64.6 per cent of low-paid employees were in the bottom half of the distribution 
of employee households.298 This is consistent with the Panel’s conclusion in the 
2015-16 Review that around two-thirds of low-paid employees are in the 
bottom half of the income distribution for employee households.299 


274  The Statistical report included data on the distribution of low-paid employees 
across equivalised household disposable income for employee and all 
households using data for 2015-16 from the ABS Household Expenditure, 
Income and Housing (Chart 3.1). In contrast to the Australian Government’s 
definition of employee households using the HILDA survey, this analysis 
defined employee households as those whose principal source of income is from 
wages and salary. 


275  The results from the two different estimates are similar. Chart 3.1 shows that 
across all employee households, the low paid are disproportionately found in the 
bottom deciles, with 62.3 per cent of the low paid in the bottom half of the 
distribution. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


296 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [455]. 
297 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [380]; Re Annual Wage Review 


2015-16 (2016) 258 IR 201 at [403]-[404]. 
298 Australian Government submission, 13 March 2018 at para 48. 
299 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [410]. 
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Chart 3.1: Distribution of low-paid employees across equivalised 
household disposable income for employee and all households, 2015-16 


 


276  On the basis of this evidence, we remain of the view that low-paid workers, 
whose wages are likely to be affected by the NMW or modern award minimum 
wages, are disproportionately located in the lower deciles of equivalised 
household disposable income. 
Real earnings 


277  The NMW increased in real terms by 5.8 per cent over the decade to the 
December quarter 2017, and by 4.3 per cent in the last five years, and there has 
been a real increase across each calendar year since 2014 (Table 3.1). The real 
increase of 1.4 per cent over the year to the December quarter 2017 was the 
highest since the year to the December quarter 2010. 
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Table 3.1: Real national minimum wage and percentage change, 
December quarter 2017 dollars 


 
Year Real national 


minimum wage 
Change 


 ($) (%) 
Dec-07 656.90 -0.9 
Dec-08 659.72 0.4 
Dec-09 646.42 -2.0 
Dec-10 659.30 2.0 
Dec-11 661.93 0.4 
Dec-12 666.45 0.7 
Dec-13 665.54 -0.1 
Dec-14 673.97 1.3 
Dec-15 679.32 0.8 
Dec-16 685.54 0.9 
Dec-17 694.90 1.4 
Change over decade 38.00 5.8 


 
Note: Real minimum wage calculated from the NMW/FMW and CPI from 


the December quarter of each year. 
Source: Statistical report, Table 9.1; Australian Fair Pay Commission/Fair 


Work Australia/Commission decisions; ABS, Consumer Price Index, Australia, 
Mar 2018, Catalogue No 6401.0. 


278  Chart 3.2 compares the growth in the real value of selected modern award 
minimum wages from the December quarter 2007 to the March quarter 2018. 
The chart shows that the real value of each of these modern award minimum 
wages is above its value from 10 years ago and highlights the consistent 
increases in value from 2014. The relative values of modern award minimum 
wages have not changed since the Panel awarded uniform percentage increases 
across all minimum rates in the Annual Wage Review 2010-11 (the 2010-11 
Review) and each subsequent Review. 


461







 
 


86 FAIR WORK COMMISSION [(2018) 
 


Chart 3.2: Real value of selected minimum wage rates, index — Dec-07 = 
100 


 


279  In the last two Reviews, we indicated that it was our intent to provide a level 
of minimum wage increase that would result in an improvement in real wages 
and relative living standards of those reliant on the NMW and modern award 
minimum wages.300 There has been an increase in real wages, but this has not 
resulted in an improvement in actual or relative living standards for all 
categories of such employees due to changes in the tax-transfer system, as 
discussed later in this chapter. 
Household disposable income and tax-transfer system changes 


280  The Panel has accepted that the effect of taxes and transfers on disposable 
incomes of the low paid is relevant to the needs of the low paid and their 
relative living standards, both in terms of specific changes to the tax-transfer 
system and in assessing broader information in relation to measures of the 
relative income of the low paid.301 


281  The measure of income most commonly used in analysis of living standards 
is equivalised household disposable income. This measure considers the type of 
household and also incorporates both labour market earnings and income from 
other sources, as well as the net impact from taxes and transfers. 


282  In this section we discuss changes made to the tax-transfer system and 
changes in disposable income following the 2016-17 Review decision for 
selected household types. 


283  In its initial submission, the Australian Government advised that a single 
adult household working full-time at the NMW would not attract transfer 


 


300 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [93]; Re Annual Wage Review 2015-16 
(2016) 258 IR 201 at [101]. 


301 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [391]. 
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payments, but “those working part-time, couples with one partner earning the 
full-time minimum wage and families with children can receive significant 
additional assistance … For full-time minimum wage workers in single-income 
households with children, transfer payments are typically around a third of 
disposable income”.302 The Australian Government also submitted that: 


… full-time workers without children retained the greatest fraction of the 
minimum wage increase after taxes and transfers (nearly 80 per cent), since they 
receive no transfer payments and therefore face no income tests. Part-time workers 
and workers with children kept less, since they are affected by the means tests on 
payments such as Newstart and FTB [Family Tax Benefit]. Couples with one 
partner on Newstart retained the least.303 


284  The points made by the Australian Government above highlight the tension in 
the interaction between the level of minimum wages and the tax-transfer system 
in providing for the needs of the low paid. Families with children or an 
unemployed partner face the greater challenge in meeting their needs, but also 
receive the smallest benefits from increases in minimum wages. Despite this, all 
family types that have been modelled do receive some increase in their 
disposable income from an increase in the NMW. In this respect, we note the 
view of the Australian Government that “[i]ncreases to the minimum wage 
have, over recent years, been important for maintaining the real disposable 
incomes of many low-income households … however the tax-transfer system 
remains the primary means of redistributing income to low-income 
households”.304 


285  The Social Services Legislation Amendment Act 2017 (Cth) included a 
measure to freeze the base and the maximum rate of Family Tax Benefit (FTB) 
(Part A) and FTB (Part B) for low-income families commencing from 
1 July 2017 to 2019. This change reduces the real incomes of families receiving 
these benefits over the two years.305 


286  From July 2018, the Child Care Subsidy (CCS) will replace the current Child 
Care Benefit and the Child Care Rebate with a single means-tested subsidy.306 
As these changes will apply when our decision is in operation they are 
potentially relevant to this Review. 


287  Amongst the parties who addressed this issue there were quite different 
views. The Federal opposition submitted that the changes to child care 
assistance will leave 279 000 families worse off, including those on low 
incomes.307 In contrast, Ai Group argued that the CCS will provide “significant 
benefit to most low income workers who are currently receiving childcare 
assistance” and that the Panel should award a lower increase than it otherwise 
would in consequence.308 


288  It is difficult to evaluate the impact of the changes to child care assistance on 
low-paid employees, in part because the current arrangements are complex. 


 


302 Australian Government submission, 13 March 2018 at para 264. 
303 Australian Government submission, 13 March 2018 at para 269; see also Table 8.5. 
304 Australian Government submission, 13 March 2018 at para 273. 
305 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [416]. 
306 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [421]. Australian Government, Budget 


2015-16 Families Package, Canberra, viewed 26 March 2018, <https:// 
www.education.gov.au/child-care-subsidy-1>. 


307 Federal opposition submission, 13 March 2018 at para 57. 
308 Ai Group submission, 13 March 2018 at p 42. 
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While the new arrangements are intended to simplify them, they remain difficult 
to assess. The previous arrangements included a means tested scheme and a 
non-means tested scheme. An activity test (encompassing the self-employed, 
employees, and those engaging in study or training or looking for work) applied 
to the previous non-means tested scheme. The new scheme is both means tested 
and activity tested. The maximum benefit is payable at a family income of 
$66,958 and is phased out to zero at $351,248.309 The means test on the current 
scheme provides maximum payments at incomes below $45,114 and reduces to 
zero at a family income of $156,914 with one child in approved care.310 


289  Perhaps the most helpful summary of the impact of the changes is provided in 
the media release of the Minister for Education and Training at the time of the 
announcement of the changes. This release included the advice that the new 
child care package would deliver: 


• “the highest rate of subsidy to those on the lowest income levels and 
more hours of subsidy to those who work the most”; and 


• “increasing the base subsidy from around 72 per cent to 85 per cent for 
the more than 370 000 families earning around $65,000 or less a 
year”.311 


290  On the information available, the Panel cannot determine what the precise 
financial impact of the changes to child care assistance will be on low-wage 
families, although we accept that it will probably be of some benefit. Because 
the impact is uncertain, we have given it little weight in this decision. If thought 
relevant, the parties are invited to provide further material to the Annual Wage 
Review 2018-19 (the 2018-19 Review). 


291  The Australian Government’s 2018-19 Budget, announced proposed changes 
to income tax rates for individuals to be phased in over a number of years. The 
earliest step in the proposed changes is a tax offset increase targeted at low to 
middle income taxpayers for 2018-19. The benefit is payable as a tax refund at 
the end of the 2018-19 tax year. 


292  Because the tax changes have not been legislated for, and in any event would 
not as a practical matter provide any financial benefits to employed persons on 
or before 30 June 2019, the Panel does not propose to take them into account in 
this Review. 


293  Table 3.2 presents the changes to nominal disposable income for a range of 
hypothetical household types reliant on the NMW. It incorporates the increase 
to the NMW and modern award minimum wages of 3.3 per cent from the 
2016-17 Review decision, and the reductions in a range of benefits for 
low-income families, including the removal of the Schoolkids Bonus. Over the 
year to July 2017, changes in nominal disposable incomes ranged between a fall 
of -2.0 per cent (single parent working part-time with two children) to an 
increase of 3.0 per cent (dual-earner couple, no children). Six out of the 14 
selected household types experienced a decline in their nominal disposable 


 


309 Department of Human Services, How your income affects Child Care Subsidy (2018), viewed 
25 May 2018 <https://www.humanservices.gov.au/individuals/enablers/how-your-income- 
affects-child-care-subsidy/42191>. 


310 Department of Human Services, Income test for Child Care Benefit (2018), viewed 
25 May 2018 <https://www.humanservices.gov.au/individuals/enablers/income-test-child- 
care-benefit/40331>. 


311 Birmingham S, Senator, More child care support for the families that need it most (2017), 
<https://ministers.education.gov.au/birmingham/more-child-care-support-families-need-it-   
most?>, 12 November. 
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incomes. Growth in nominal disposable income exceeded the CPI in only three 
of the 14 selected household types. Those which had a real increase were adult 
singles or couples without children. Since the increases to the NMW and 
modern award minimum wages exceeded inflation over the year to July 2017, 
the falls in nominal and real disposable incomes have come from the effects of, 
and changes to, the tax-transfer system. 


294  Over the five years to July 2017, growth in nominal disposable income for 10 
out of the 14 selected household types was below CPI. Over the same five-year 
period, increases to the NMW and modern award minimum wages exceeded the 
CPI by 3.9 per cent, which highlights the negative impact of changes to the 
tax-transfer system. Of the selected household types, dual-earner couples with 
no children had the highest growth in nominal disposable income while single 
parents with two children and working part-time had the lowest. 


295  While there has been a real increase in minimum wages over the past five 
years, changes to the tax-transfer system have negatively affected disposable 
incomes for some household types. As the Australian Government submitted, 
“[o]utcomes for families receiving transfer payments were … affected by 
measures such as the ceasing of the School Kids Bonus, closure of Energy 
Supplement paid with FTB for new entrants, and the measure to maintain the 
current FTB rates for two years from 1 July 2017”.312 


Table 3.2: Nominal disposable income of selected NMW-reliant 
households 


Household type 
 
 
 
 
 
 


Single adult 
Single parent working FT, 1 
child 
Single parent working PT, 1 
child 
Single parent working FT, 2 
children 
Single parent working PT, 2 
children 
Single-earner couple (with 
NSA) 
Single-earner couple 
Single-earner couple, 1 
child (with NSA) 
Single-earner couple, 1 
child 
Single-earner couple, 2 
children (with NSA) 


 


312 Australian Government submission, 13 March 2018 at para 273. 


Dispos- 
able 


income 


 Change  


July 2017 July 2016 
to 


July 2017 


July 2016 
to 


July 2017 


July 2012 
to 


July 2017 
($pw) ($pw) (%) (%) 
624.03 17.54 2.9 12.0 


882.30 8.39 1.0 9.9 


591.82 -4.27 -0.7 9.6 


987.86 -1.42 -0.1 8.4 


697.38 -14.08 -2.0 7.6 


805.75 8.50 1.1 11.0 


637.93 12.22 2.0 12.7 


993.70 -0.41 -0.0 9.2 


882.30 8.39 1.0 9.9 


1100.79 -9.62 -0.9 8.0 
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Household type Dispos- 
able 


income 


 Change  


 July 2017 July 2016 
to 


July 2017 


July 2016 
to 


July 2017 


July 2012 
to 


July 2017 
 ($pw) ($pw) (%) (%) 
Single-earner couple, 2 
children 987.86 -1.42 -0.1 8.4 


Dual-earner couple 971.48 28.64 3.0 12.9 
Dual-earner couple, 1 child 1162.09 13.54 1.2 10.0 
Dual-earner couple, 2 
children 1267.65 2.51 0.2 8.9 


CPI  1.9 10.3 
 


Note: The percentage change in the CPI over July 2016 to July 2017 and 
July 2012 to July 2017 were calculated with reference to the June quarter. 


Assumptions: Single-earner households earn 100 per cent of the weekly 
NMW. Single parents working part-time (PT) are earning 50 per cent of the 
weekly NMW rate, those working full-time (FT) earn 100 per cent of the NMW. 
Dual-earner households comprise one partner earning 100 per cent of the NMW, 
the other earns 50 per cent of this rate. Applicable minimum wage rates 
(equivalent to the C14 rate) per week are: $606.40 in July 2012; $672.70 in 
July 2016; and $694.90 in July 2017. 


Tax/transfer parameters as at July each year. Disposable income includes all 
available income transfers, unless otherwise specified. Children are aged 8-12 
years and attending primary school. Households paying sufficient rent to receive 
maximum Rent Assistance where applicable. Single-earner couples are 
modelled in two scenarios: 1) the non-earning partner is in the labour force and 
receiving proportional rates of Newstart Allowance (NSA) and 2) the 
non-earning partner is not in the labour force and therefore not in receipt of 
NSA. Single-parent households and secondary earners in dual-earner 
households are not seeking further work and not in receipt of income support. 


Households with children receive the fixed value of the Education Tax 
Refund (ETR) transitional lump-sum payment in 2012 and the Schoolkids 
Bonus from 2013 to 2016. Disposable incomes for households with children for 
2012 to 2016 reflect the average weekly rate of the ETR transitional lump-sum 
payment, or Schoolkids Bonus instalments, in the given year. In 2016 the 
Schoolkids Bonus accounted for a weekly average of $8.27 per child in the 
disposable income for all households with children modelled (excepting dual 
earner households earning AWOTE as they were not eligible for this transfer). 
The Schoolkids Bonus was not payable in 2017. 


Source: Statistical report, Table 8.4; ABS, Consumer Price Index, Australia, 
Mar 2018, Catalogue No 6401.0; Fair Work Commission modelling. 


296  The Australian Government’s submission also contained modelling of 
changes in real disposable household income for identified household types for 
the period 2013-2018. That modelling showed that there was a reduction in real 
income for a single-parent family earning the NMW full-time with one child 
(aged 3 or 9), a single parent family on the NMW part-time with one child 
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(aged 9), a single-income couple with one parent on the NMW full-time and 
one or two children, and dual-income couples with one parent on the NMW 
full-time and the other part-time with two children. The Australian 
Government’s modelling showed that NMW increases had a net positive effect 
on income in relation to each household type modelled, but that the tax-transfer 
system made a negative contribution in 10 out of the 14 households types, 
including the six household types where real income declined over the five year 
period. This is consistent with the Commission’s own modelling and 
demonstrates that changes to the tax-transfer system have caused a reduction in 
real income for a number of household types, notwithstanding real increases to 
the NMW over the period. 


297  We concur with the Australian Government’s submission that “[i]ncreases in 
the minimum wage are not fully reflected in household disposable income, 
although it plays a large role in improving household income for low-income, 
minimum wage families”.313 


298  Table 3.3 shows the proportion of the increase awarded in the 2016-17 
Review which was retained by the same range of household types. Almost all 
households had their disposable income reduced by the income tax: single 
parents working part-time retained 100 per cent of the increase while a 
single-earner couple receiving Newstart Allowance (NSA) retained less than 
one-sixth of the increase. In addition, single-earner couples with a partner 
receiving NSA, with and without children, and dual-earner couples with 
children also had a reduction in their transfer payments. Households that 
received NSA retained the smallest share of the increase to the NMW. 


Table 3.3: Modelling the 2017 NMW increase, wage increase retained 
and components of change in disposable income of selected NMW-reliant 
households, July 2017 


Household type Change Components of change NMW 
in Wage Taxes Trans- increase 


 
 
 


Single adult 
Single parent working 
FT, 1 child 
Single parent working 
PT, 1 child 
Single parent working 
FT, 2 children 
Single parent working 
PT, 2 children 
Single-earner couple 
(with NSA) 
Single-earner couple 
Single-earner couple, 1 
child (with NSA) 


 


313 Australian Government submission, 13 March 2018 at p 62. 


dispos- 
able 


income 


increase  fers retained 


($ pw) ($) ($) ($) (%) 
17.54 22.20 -4.66 0.00 79.0 


17.98 22.20 -4.22 0.00 81.0 


11.10 11.10 0.00 0.00 100.0 


17.98 22.20 -4.22 0.00 81.0 


11.10 11.10 0.00 0.00 100.0 


3.51 22.20 -5.37 -13.32 15.8 


17.98 22.20 -4.22 0.00 81.0 


6.16 22.20 -5.37 -10.66 27.8 
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Household type Change 
in 


dispos- 
able 


income 
($ pw) 


Components of change 
Wage Taxes Trans- 


increase   fers 
 


($) ($) ($) 


NMW 
increase 
retained 


 
 


(%) 
Single-earner couple, 1 
child 17.98 22.20 -4.22 0.00 81.0 


Single-earner couple, 2 
children (with NSA) 7.32 22.20 -4.22 -10.66 33.0 


Single-earner couple, 2 
children 17.98 22.20 -4.22 0.00 81.0 


Dual-earner couple 28.64 33.30 -4.66 0.00 86.0 
Dual-earner couple, 1 
child 20.69 33.30 -4.66 -7.95 62.1 


Dual-earner couple, 2 
children 18.23 33.30 -7.12 -7.95 54.7 


 
Note: Tax/transfer parameters as at July 2017. The NMW increase retained is 


calculated as the change in disposable income as a proportion of the wage 
increase. Other assumptions as per Table 3.2. 


Source: Statistical report, Table 8.5; Fair Work Commission modelling. 
299  One important additional change to the tax-transfer system has been 


legislated reductions to corporate taxation rates. As part of a progressive 
reduction in tax rates for small and medium-sized incorporated business, the 
taxation rate was reduced for “small business entities” with a threshold of $2 
million turnover from 30 per cent to 28.5 per cent in 2015-16, and to 27.5 per 
cent in 2016-17 with a threshold of $10 million turnover. For “base rate 
entities” with a turnover threshold of $25 million, the rate was reduced to 27.5 
per cent in 2017-18, and the threshold is to increase to $50 million in future 
years.314 


300  The Australian Government has modelled the long-term impact of corporate 
taxation reductions. However, this modelling includes the effect of the 
reductions that are yet to take effect and further proposed reductions which are 
yet to be legislated. The modelling in general predicts that the reductions will 
lead to higher business investment and productivity and drive an improvement 
in real wages. However, the modelling “does not describe the transition path to 
the long-term”, and the Australian Government submitted that “it will be 
difficult to identify when business investment is responding to the tax cut”.315 
This means that it is not possible to ascertain what, if any, effect the tax 
reductions which have already come into effect have had on investment, 
productivity, employer profitability, employees’ wages or income and wealth 
inequality. Only the ACTU submitted that we should take into account the 
corporate tax reductions in this year’s Review, on the basis that their impact 
“ought to be that the Panel is less restrained in its awarding of increases than it 


 


 
314 Australian Government, Budget Paper No 2: Budget Measures 2015-16, Canberra, p 20; 


Australian Government, Budget Paper No 2: Budget Measures 2016-17, Canberra, p 41. 
315 Australian Government response to questions for consultation, 11 May 2018, at p 4. 
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otherwise would be”.316 However, the impact of the changes at this point cannot 
be assessed, and as a result we will not take them into account in this Review. 
The Panel will look for reliable evidence of their effect, if any, in future 
Reviews. 


301  We accept that changes to the tax-transfer system are relevant to our 
consideration of the needs of the low paid and their relative living standards. 
The identified changes to the tax-transfer system and their adverse effects on 
low-paid employees have been taken into account pursuant to s 134(1)(a) and 
s 284(1)(c). Consistent with the approach taken in the 2016-17 Review decision, 
we do not accept that a mechanistic or formulaic approach can be taken in 
regard to our consideration on this matter.317 However, the above evidence does 
emphasise, once changes to the tax-transfer system which have occurred are 
taken into account, the importance of increases to the NMW and modern award 
minimum wages in maintaining the real disposable income of many low-income 
households. 
Relative earnings and earnings inequality 


302  As the Panel has previously noted, the relative living standards of low-paid 
workers are affected by the degree of dispersion in earnings. If the earnings of 
workers in the lowest deciles are growing more slowly than those in the higher 
deciles, then the relative earnings of the low paid will fall.318 


303  In this section we consider earnings inequality with reference to changes in 
the minimum wage relative to median earnings of full-time employees (the 
minimum wage bite) and, more broadly, in the distribution of real weekly 
earnings for full-time non-managerial adult employees. 


304  The minimum wage bite was estimated at 54.8 per cent in 2017, 0.8 
percentage points higher than in 2016. This followed a decline between 1994 
and 2012 to a low of 52.7 per cent, with the bite increasing by 2.1 percentage 
points since 2012. 


305  The Australian Government submitted that the NMW has increased by an 
average of 2.8 per cent per annum over the last 10 years, compared with an 
average increase of 2.7 per cent in median full-time earnings.319 ACOSS and 
the Federal opposition submitted that a major reason for the recent increase in 
the minimum wage bite is slow overall wages growth.320 The Australian 
Government attributed part of the decline in the minimum wage bite prior to 
2008 to the mining boom, which pushed up median wages.321 Clearly, the 
behaviour of median wages is a significant contributor to the level of the 
minimum wage bite. 


306  The minimum wage bite is usually based on the median earnings of full-time 
workers. An ABS measure of hourly earnings is available from 2004. The 
benefit of using hourly earnings is that it can incorporate part-time workers. As 
noted previously, more than three-quarters of NMW employees work part-time 
(including youth who are paid at reduced rates). 


 


316 ACTU response to questions for consultation, 11 May 2018 at pp 5-6. 
317 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [425]. 
318 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [444]. 
319 Australian Government submission, 13 March 2018 at para 260. 
320 ACOSS submission, 16 March 2018 at p 9; Federal opposition submission, 13 March 2018 at 


para 47. 
321 Australian Government submission, 13 March 2018 at para 258. 
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307  The Australian Government did not specify a preference for the use of an 
hourly or weekly minimum wage bite, but noted that it used the median wage 
bite of full-time employees and owner managers of incorporated enterprises in 
its submission, which is the same approach as the OECD.322 ACCI argued that 
while the Panel should have regard for all the different measures of the 
minimum wage bite, the hourly measure for all employees is the closest to how 
minimum wages are applied.323 The ACTU did not have a preference for the 
weekly or hourly measure, but argued that “for as long as the dominant form of 
employment is full-time, the full-time median should be used”.324 RCI preferred 
the current approach, which is using the full-time weekly measure of the 
minimum wage bite.325 


308  Chart 3.3 compares the different measures of the minimum wage bite using 
the following measures of median earnings: 


• weekly median earnings of full-time employees; 
• hourly earnings of full-time employees; and 
• hourly earnings of adult full-time and part-time employees. 


309  Although the trends between 2004 and 2017 are broadly similar across the 
different measures, the chart shows that using median hourly earnings of 
full-time employees raises the minimum wage bite to 56.3 per cent in 2017. 
This higher bite is likely to be the result of including reported hours worked, 
which will include any unpaid hours worked, thereby reducing the hourly 
earnings of workers and increasing the minimum wage bite. 


310  Using the median hourly earnings of adult full-time and part-time employees 
raises the minimum wage bite to 58.5 per cent in 2017. This is most likely to be 
because part-time workers tend to be concentrated at the lower end of the wage 
distribution. 


311  There is a clear case for continuing to pay attention to the conventional 
measure of the minimum wage bite, i.e. the NMW as a percentage of weekly 
median earnings of full-time employees and owner managers of incorporated 
enterprises. This measure has a long history, and is used in standard 
international comparisons. We think it is also valuable to consider the wage bite 
expressed in hourly terms, because it includes the many employees who are 
paid at or near to the NMW who work part-time. 


312  Whatever the measure chosen, it can be seen that there has been some modest 
rise in the wage bite since 2014. 


 
 
 
 
 
 
 
 
 
 


322 Australian Government response to questions on notice, 9 April 2018 at p 14. 
323 ACCI submission in reply, 9 April 2018 at paras 100, 102. 
324 ACTU submission in reply, 9 April 2018 at p 29. 
325 RCI response to questions on notice, 13 April 2018 at p 8. 
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Chart 3.3: C14 rate relative to median weekly earnings of employees in 
main job, 1994 to 2017 


313  The Australian Government submitted that the median full-time award-reliant 
wage, that is, the median wage among all full-time award-reliant employees, not 
just those on the NMW, was 82.8 per cent of the median full-time wage among 
all employees.326 


314  The Australian Government also provided a list of the lowest adult rates 
across modern awards in the most award-reliant industries as a proportion of the 
median wage of all full-time employees. Among the list of 14 modern awards, 
only two included wage rates equivalent to the NMW, at a minimum wage bite 
of 54.8 per cent. Of the remaining modern awards, the wage bite was calculated 
as between 56.0 per cent and 60.7 per cent.327 


315  Another way of measuring earnings inequality is to compare changes in 
modern award minimum wages with broader measures of wage growth. Chart 
3.4 compares the growth in the C14 and C10 classifications with AWOTE, 
average weekly earnings (AWE), and the WPI between the December quarter 
2009 and the March quarter 2018. While their relative growth rates varied 
somewhat over the period, by the March quarter 2018 the rate of growth in 
modern award minimum wages had exceeded that of the WPI and matched that 
of AWOTE. This recent development has made some contribution towards 
improving the relative position of the low paid. 


 
 


326 Australian Government submission, 13 March 2018 at para 32. 
327 Australian Government submission, 13 March 2018 at paras 29-30. 
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Chart 3.4: Growth in C14 and C10 relative to AWOTE, AWE and WPI, 
index 


 


 
 


 


316  No new data were available to update movements in the distribution of real 
weekly total earnings of full-time non-managerial employees. As we noted in 
the 2016-17 Review decision, over the decade to 2016, total earnings at the 90th 
percentile rose faster (22 per cent) than for the 10th percentile (13 per cent) but 
real earnings rose for all points in the earnings distribution.328 Much of the 
increase in inequality occurred in the first part of the decade and there has been 
no clear growth in inequality of earnings over the last five years. 


Income and wealth inequality 
317  The Panel takes into account a broad range of measures when assessing 


inequality, which is relevant to a consideration of the relative living standards of 
the low paid. 


318  As we explained earlier, the most appropriate analysis when making 
comparisons of living standards is at the household level, specifically, 
equivalised household disposable income.329 


319  In the 2016-17 Review decision, the Panel referred to trends in two measures 
of inequality: the Gini coefficient and the distribution of equivalised household 
disposable income, which reflected data from 2013-14. These measures have 
been updated with new data for 2015-16. 


 


328 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [444]. 
329 The equivalence scale most commonly used is the “OECD-modified scale” which assigns a 


value of 1 to the first adult member, 0.5 for each additional adult member and 0.3 for each 
child. 
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320  A measure of the Gini coefficient is shown in Chart 3.5.330 By this measure, 
income inequality in 2015-16 is higher than in the mid-1990s but has stabilised 
from at least 2007-08, with the Gini coefficient falling from 0.336 then to 0.323 
in 2015-16. 


Chart 3.5: Gini coefficient of equivalised household disposable income 


 


 


 
321  The Australian Government referred to data from the HILDA survey on the 


Gini coefficient from 2001 to 2015. In comparison to the ABS estimates, the 
Gini coefficient estimated from the HILDA survey was lower and more stable, 
falling from 0.303 to 0.296 over the period. The report also showed that real 
equivalised household disposable income increased by 38.3 per cent at the 10th 
percentile from 2001 to 2015, higher than at the median (28.5 per cent) and the 
90th percentile (29.9 per cent).331 


322  The Australian Government provided data showing that Australia was ranked 
11th out of the 35 OECD countries in terms of inequality, one place higher than 
last year,332 and remains more unequal than a number of major European 
economies including France and Germany (Chart 3.6). It is, however, more 
equal compared to the US, UK and New Zealand. 


323  It is not possible to make such international comparisons with precision, so 
small differences should be ignored. But Australia’s position in the distribution 
suggests that a number of similar countries, including Canada, the Netherlands, 
France and Germany, are able to achieve higher degrees of equality than the 
current level in Australia. 


 


330 Gini coefficient values range between 0 and 1, where values closer to zero represent lower 
income inequality and values closer to one represent a higher income inequality. 


331 Australian Government submission, 13 March 2018 at para 251; Wilkins R, The Household, 
Income and Labour Dynamics in Australia Survey: Selected Findings from Waves 1 to 15 
(2017), Melbourne Institute, University of Melbourne, Melbourne, calculated from Table 3.2. 


332 Australian Government submission, 13 March 2018 at para 252; Re Annual Wage Review 
2016-17 (2017) 267 IR 241 at [458]. 
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Chart 3.6: Gini coefficient measures of inequality among OECD 
countries: household disposable income, 2015 or latest year 


 


324  Table 3.4 presents the growth in real weekly equivalised household 
disposable income for selected percentiles from 2007-08 to 2015-16 (and 
therefore provides a consistent time series unaffected by methodological 
changes). It shows that real growth at the 10th percentile exceeded growth at the 
median and 90th percentile over both the first and second half of the period. This 
suggests that there has been a significant decline in the inequality of household 
disposable income over the past 10 years. 


Table 3.4: Growth in real weekly equivalised household disposable 
income, by selected percentiles, 2007-08 to 2015-16 


 
 2007-08 to 2011-12 


(% change) 
2011-12 to 2015-16 


(% change) 
10th percentile 7.9 6.3 
50th percentile (median) 3.1 -0.4 
90th percentile 1.8 1.2 


 
Source: Statistical report, Table 8.7; ABS, Household Income and Wealth, 


Australia, 2015-16, Catalogue No 6523.0. 
325  Chart 3.7 presents a more complete picture, showing growth in the real 


weekly equivalised household disposable income for each quintile, comparing 
the same two periods as Table 3.4 above. Over the four years to 2011-12, the 
two lowest quintiles experienced the highest rates of growth, increasing by 4.7 
and 4.5 per cent, respectively. In comparison, income at the highest quintile fell 
by 2.4 per cent. Over the following four years, real household income growth 
was again highest at the lowest quintile, at 3.5 per cent, while income at the 
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highest quintile increased by 2.3 per cent. Real weekly equivalised household 
disposable income fell in this period for the third, or middle, quintile. The 
overall consequences for inequality are less clear than they appear to be in Table 
3.4, although households in the lowest quintile have had strong gains over the 
decade. 


Chart 3.7: Growth in real weekly equivalised household disposable 
income, by quintile, 2007-08 to 2015-16 


 
326  In the 2016-17 Review, the Panel found that “there was no evidence of recent 


rises in inequality of household disposable income among at least the bottom 
half of the income distribution for all households”.333 The latest data suggest 
that income inequality has stabilised for some period, with some indicators 
showing income growth for households at the bottom of the distribution 
increasing more than households at the middle and top of the income 
distribution. However, referring to ABS data, the ACTU pointed out that after 
taking into account the number and age of people in the household, households 
in the highest income quintile received 40 per cent of total income in 
2015-16.334 By comparison, households in the lowest income quintile received 
just 8 per cent of total income. Income inequality, while it has fallen recently, is 
still quite high, relative to the past in Australia and relative to other OECD 
countries. 


327  The ACTU submitted that the Panel should take into account wealth 
inequality in Australia when considering relative living standards and the needs 
of the low paid. In support of this submission, it referred to several studies that 
showed that wealth and income inequality are correlated and have a negative 
impact on economic growth. They also provided data from the ABS that showed 
that wealth inequality in Australia is high and rising.335 


328  The Panel considers that, notwithstanding the evidence of substantial and 
increasing wealth inequality, it is a matter which may only be assigned limited 
weight in this Review. While there is undoubtedly a link between income levels 


 


333 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [63], [484]. 
334 ACTU submission, 13 March 2018 at para 232. 
335 ACTU submission, 13 March 2018 at paras 238-255. 
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and wealth accumulation, there are a range of factors which contribute more 
significantly to wealth inequality (as the ACTU’s submissions recognised).336 
We consider it unlikely that any adjustment to the NMW or modern award 
minimum wages arising from this Review, within the range of outcomes 
proposed by the various interested parties, could have any discernible effect 
upon wealth inequality. 


Poverty and poverty lines 
329  Consideration of the needs of the low paid involves an assessment of an 


employee’s capacity to purchase the essentials for a “decent standard of living” 
and to engage in community life, assessed in the context of contemporary 
norms. In this regard, the Panel assesses measures, or the risk, of poverty for 
NMW-reliant and award-reliant employees and their ability to meet basic 
needs.337 As we have previously stated: 


If the low paid are forced to live in poverty then their needs are not being met and 
those in full-time employment can reasonably expect a standard of living that 
exceeds poverty levels.338 


330  Because families differ in their size, composition and extent of employment, 
it is not feasible that minimum wages on their own could ensure that all families 
with a full-time minimum wage worker have incomes that exceed poverty 
levels. Larger families may need help from the welfare system. 


331  In each Statistical report, the Panel presents the disposable incomes of 
hypothetical households earning the NMW, selected modern award minimum 
wages and AWOTE and compares them against a relative poverty line. 


332  Relative poverty lines are essentially a measure of inequality at the lower end 
of the income distribution. They are not based on an observed incapacity to 
meet needs. This incapacity is better indicated by measures of deprivation and 
financial stress. The recent publication of research on budget standards, based 
on the MIHL,339 provides an additional benchmark against which to assess the 
ability of the low paid to meet their needs. The MIHL is discussed later in this 
chapter. 


333  The Panel has generally relied on poverty lines that are based on median 
income, using a 60 per cent threshold on the basis that those in full-time 
employment can reasonably expect some margin above a harsher measure of 
poverty.340 


334  Table 3.5 compares the equivalised household disposable income for a range 
of hypothetical households reliant on the NMW and selected modern award 
minimum wages with a 60 per cent median income poverty line. The table 
includes additional households to that in the last Review,341 including a single 
parent working part-time (assumed to be working half of 38 hours). We remain 
aware, however, that the margin between the selected poverty line and the 


 


336 ACTU submission, 13 March 2018 at para 238. 
337 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [460]-[461]. 
338 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [461]. 
339 Saunders P and Bedford M, New minimum income for healthy living budget standards for 


low-paid and unemployed Australians (2017), SPRC Report 11/17, Social Policy Research 
Centre, UNSW Sydney. 


340 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [463]. 
341 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [463], Table 5.9. 
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equivalised disposable income of award-reliant households provides, at best, a 
broad indicator of the extent to which the needs of the low paid are met. 


335  We can observe from this table that most of the hypothetical household types 
have a disposable income above the relative poverty measure. Households 
earning the NMW with disposable income below the relative poverty line were 
single-earner households working part-time with children, and couple 
households where the non-earning partner is outside the labour force and not 
receiving NSA. 


336  We give particular weight to the capacity of the NMW and modern award 
minimum wages to provide an adequate standard of living to a single adult. This 
worker receives no assistance from the welfare system and is entirely reliant on 
his or her earnings. The table shows that a single adult on the NMW had a 
disposable income that exceeded the 60 per cent poverty line by 20 per cent in 
2017, a little higher than in 2016. The margin for a worker on the C10 rate was 
34 per cent. In contrast, the disposable income of a single-earner couple, with or 
without children, was about 10 to 20 per cent below the 60 per cent poverty line 
and either stayed the same or fell compared with the relative poverty measure 
over the year, notwithstanding the 3.3 per cent adjustment which resulted from 
last year’s Review. As noted by ACOSS, this is reflective of “ongoing 
reductions in the real value of family tax benefits and the abolition of the 
Schoolkids Bonus” in 2017.342 ACOSS concluded that this has led to 
low-income families being more reliant on wage increases, with which we 
concur.343 


Table 3.5: Ratio of disposable income of selected households earning 
various wage rates to a 60 per cent median income poverty line 


 


 December 2016 
60% Disposable income as 


median   a ratio of 60% 
income  median income PL 


PL 
($ pw) NMW C10  C4 AWO- 


TE 


December 2017 
60% Disposable income as a 


median  ratio of 60% median 
income   income PL 


PL 
($ pw) NMW C10  C4  AWO- 


TE 
Single 
adult 515.95 1.18 1.32 1.52 2.26 522.01 1.20 1.34 1.54 2.28 


Single 
parent 
work- 
ing FT, 
1 child 


 


670.74 


 


1.30 


 


1.42 


 


1.55 


 


1.97 


 


678.61 


 


1.30 


 


1.41 


 


1.55 


 


1.93 


Single 
parent 
work- 
ing PT, 
1 child 


 


670.74 


 


0.89 


 


0.96 


 


1.06 


 


1.40 


 


678.61 


 


0.87 


 


0.95 


 


1.05 


 


1.39 


 
 


342 ACOSS submission, 16 March 2018 at p 11. 
343 ACOSS submission, 16 March 2018 at p 5. 
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 December 2016 
60% Disposable income as 


median   a ratio of 60% 
income  median income PL 


PL 
($ pw) NMW C10  C4 AWO- 


TE 


December 2017 
60% Disposable income as a 


median  ratio of 60% median 
income   income PL 


PL 
($ pw) NMW C10  C4  AWO- 


TE 
Single 
parent 
work- 
ing FT, 
2 
chil- 
dren 


 
 


825.53 


 
 


1.20 


 
 


1.29 


 
 


1.41 


 
 


1.74 


 
 


835.21 


 
 


1.18 


 
 


1.28 


 
 


1.39 


 
 


1.68 


Single 
parent 
work- 
ing PT, 
2 
chil- 
dren 


 
 


825.53 


 
 


0.86 


 
 


0.92 


 
 


1.00 


 
 


1.28 


 
 


835.21 


 
 


0.84 


 
 


0.90 


 
 


0.98 


 
 


1.26 


Single- 
earner 
couple 
(with 
NSA) 


 


773.93 


 


1.03 


 


1.04 


 


1.04 


 


1.51 


 


783.01 


 


1.03 


 


1.04 


 


1.04 


 


1.52 


Single- 
earner 
couple 


 
773.93 


 
0.81 


 
0.90 


 
1.01 


 
1.51 


 
783.01 


 
0.81 


 
0.90 


 
1.03 


 
1.52 


Single- 
earner 
couple, 
1 child 
(with 
NSA) 


 
 


928.72 


 
 
1.07 


 
 
1.08 


 
 
1.12 


 
 
1.42 


 
 


939.62 


 
 
1.06 


 
 
1.06 


 
 
1.12 


 
 


1.39 


Single- 
earner 
couple, 
1 child 


 
928.72 


 
0.94 


 
1.02 


 
1.12 


 
1.42 


 
939.62 


 
0.94 


 
1.02 


 
1.12 


 
1.39 


Single- 
earner 
couple, 
2 
chil- 
dren 
(with 
NSA) 


 
 
 
1083.50 


 
 
 
1.03 


 
 
 
1.04 


 
 
 
1.07 


 
 
 
1.32 


 
 
 
1096.22 


 
 
 
1.01 


 
 
 
1.01 


 
 
 
1.06 


 
 
 


1.28 
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 December 2016 
60% Disposable income as 


median   a ratio of 60% 
income  median income PL 


PL 
($ pw) NMW C10  C4 AWO- 


TE 


December 2017 
60% Disposable income as a 


median  ratio of 60% median 
income   income PL 


PL 
($ pw) NMW C10  C4  AWO- 


TE 
Single- 
earner 
couple, 
2 
chil- 
dren 


 
 
1083.50 


 
 
0.91 


 
 
0.99 


 
 
1.07 


 
 
1.32 


 
 
1096.22 


 
 
0.90 


 
 
0.97 


 
 
1.06 


 
 


1.28 


Dual- 
earner 
couple 


 
773.93 


 
1.22 


 
1.39 


 
1.59 


 
2.38 


 
783.01 


 
1.24 


 
1.41 


 
1.62 


 
2.39 


Dual- 
earner 
couple, 
1 child 


 
928.72 


 
1.24 


 
1.33 


 
1.45 


 
1.98 


 
939.62 


 
1.24 


 
1.33 


 
1.45 


 
2.00 


Dual- 
earner 
couple, 
2 
chil- 
dren 


 
 
1083.50 


 
 
1.17 


 
 
1.25 


 
 
1.35 


 
 
1.70 


 
 
1096.22 


 
 
1.16 


 
 
1.23 


 
 
1.34 


 
 


1.71 


 


Note: Poverty lines are based on estimates of median equivalised household 
disposable income for 2015-16 for December 2015 and for December 2016, and 
adjusted for movements in household disposable income per head as calculated 
by the Melbourne Institute of Applied Economic and Social Research, and 
adjusted for household composition using the modified OECD equivalence 
scale. AWOTE data are expressed in original terms. 


Assumptions: Tax-transfer parameters as at December 2016 and Decem- 
ber 2017. Wage rates for 2016: NMW = $672.70 pw; C10 = $783.30 pw; C4 = 
$940.90 pw; and AWOTE of full-time employees = $1533.40. Wage rates for 
2017: NMW = $694.90 pw; C10 = $809.10 pw; C4 = $971.90 pw; and AWOTE 
of full-time employees = $1569.60. Other assumptions as per Table 3.2. 


Source: Statistical Report, Table 8.6; ABS, Average Weekly Earnings, 
Australia, Nov 2017, Catalogue No 6302.0; ABS, Household Income and 
Income Distribution, Australia, 2011-12, Catalogue No 6623.0; ABS, 
Household Income and Wealth, Australia, 2015-16, Catalogue No 6523.0; Fair 
Work Commission modelling; Manufacturing and Associated Industries and 
Occupations Award 2010; Melbourne Institute of Applied Economic and Social 
Research, Poverty Lines: Australia (2018), December quarter 2017. 


337  We have previously stated that the tax-transfer system plays a major role in 
raising the living standards of families reliant on the NMW and modern award 
minimum wages that have children.344 However, it does not support them to the 
point that single parents working part-time and single-earner couples with one 


 


344 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [467]. 
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partner not in the labour force are able to maintain an income above the poverty 
line. Single adults and single parents able to obtain full-time employment and 
those couples where the second partner gains part-time employment at the 
NMW have a substantial margin above the poverty line. 


338  ACCER argued, as it has previously, that the minimum wage should be 
sufficient to support sole parents and single-earner couples with one or two 
children,345 with the implication that the Panel should set a NMW for these 
families at a margin above the 60 per cent relative poverty line.346 ACCER 
referred the Panel to the Panel’s earlier comments that a full-time employee 
should reasonably expect a standard of living exceeding the poverty line and 
questioned why the single breadwinner family falls below this standard.347 


339  On this matter, we note that we have one instrument available, namely the 
level of minimum wages, and a number of statutory considerations that we have 
to take into account. We are required to set the NMW and modern award 
minimum wages that are fair to both employees and to employers. It is not 
possible, with this one instrument, to accommodate the normal variation in the 
composition of families and in the levels of household labour supply. The level 
of the NMW and modern award minimum wages that would be sufficient alone 
to exceed 60 per cent of median equivalised household disposable income for a 
single breadwinner family with several children would be more than sufficient 
for a single adult or dual-income couple without children. In this context, we 
note the data provided by the Australian Government that 77.5 per cent of 
low-paid workers have no children (between 0-17 years).348 We also note that 
40 per cent of all the hours worked by employees paid at or below the C12 level 
(i.e. close to or a little above the NMW) were worked by youth aged 15-19 
years and a further 24 per cent of such hours were worked by adults aged 20-24 
years.349 We may reasonably presume that most of these young people do not 
have dependent children, yet they would, under the ACCER proposal, be the 
main beneficiaries of a large rise in the NMW and nearby modern award 
minimum wages. 


340  The size of the adjustment required to reach such a level would also, in our 
judgement, run a substantial risk of causing job losses and reduced employment 
opportunities for low-skilled workers, including many youth. We are reassured 
that the NMW and modern award minimum wages that we have set are at least 
sufficient to enable a single adult who works full-time to have an income that is 
significantly above the 60 per cent poverty line. This will contribute to 
providing an adequate income to other household types, but those with 
dependents also need assistance from the tax-transfer system. 


 
Budget standards 


341  Budget standards estimate what is needed, in terms of material goods and 
services, by a particular family type in order to achieve a particular standard of 
living. In previous Reviews, parties have referred to research on budget 


 


345 ACCER submission, 13 March 2018 at para 41. 
346 ACCER submission, 13 March 2018 at paras 82-84. 
347 ACCER submission, 13 March 2018 at para 189. 
348 Australian Government submission, 13 March 2018 at Table A.2, p 80. 
349 Statistical Report, Table 7.5. 
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standards conducted in the mid-1990s.350 The Panel concluded that the budget 
standards estimated in that research “were not seen to provide useful 
contemporary information about the needs of the low paid”.351 


342  In a Statement issued on 11 August 2017,352 the Panel referred to a current 
project to provide contemporary budget standards data and that the Panel would 
consider a preliminary hearing on their outcomes. The report was published on 
23 August 2017 (Saunders and Bedford 2017).353 A further Statement,354 
released on 25 August 2017, invited parties to giveconsideration to the report 
and provide comment on the utility of holding a preliminary hearing to discuss 
its outcomes for the Review. Following submissions which did not support a 
separate hearing on the matter, a Statement355 on 20 September 2017 was 
released that cancelled the proposed hearing and noted that Commission staff 
would seek another forum for the discussion of the budget standards 
research.356 


343  The Commission invited interested parties to attend a presentation by the 
authors of the report, Professor Peter Saunders and Megan Bedford, held on 
27 November 2017. The session was recorded and materials were made 
available on the 2017-18 Review website. 


344  The new budget estimates are based on the MIHL standard which 
encompasses the “ingredients of a healthy life in all of its dimensions, including 
diet, clothing, personal hygiene, health promotion, exercise and other forms of 
social engagement and activity”.357 They state that they are intended to provide 
“a set of contemporary budget standards that reflect the needs of low-income 
working and unemployed individuals and families that can be used to assess 
income adequacy and guide decision-making”.358 They therefore differ from the 
earlier budget standards calculated for Australia that focussed on income 
adequacy to avoid poverty. 


345  Saunders and Bedford (2017) provided the MIHL budget estimates for five 
different family types and compared these to their disposable income if one 
member was earning the NMW as at June 2016. Their analysis showed that the 
disposable incomes of families comprising single adults, sole parents with one 
child and couple households with one child (with the female partner not in the 
labour force) earning the NMW were above the corresponding MIHL budget 
standard (ranging from $8.84 to $61.91 per week above). However, the 
disposable income of the remaining two family types, couple household with no 


 


350 For example, Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [441]. 
351 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [442]. Referring to Fair Work 


Australia, Measuring the Needs of the Low Paid, Report to the Minimum Wage Panel (2011), 
14 December, PR517718. 


352 Re Annual Wage Review 2017-18 [2017] FWC 4441 at [2]. 
353 Saunders P and Bedford M, New minimum income for health living budget standards for 


low-paid and unemployed Australians (2017), SPRC Report 11/17, Social Policy Research 
Centre, UNSW Sydney. 


354 Re Annual Wage Review 2017-18 [2017] FWC 4403. 
355 Re Annual Wage Review 2017-18 [2017] FWCFB 4885. 
356 Re Annual Wage Review 2017-18 [2017] FWCFB 4885 at [8]. 
357 Saunders P and Bedford M, New minimum income for healthy living budget standards for 


low-paid and unemployed Australians (2017), SPRC Report 11/17, Social Policy Research 
Centre, UNSW Sydney, p 29. 


358 Saunders P and Bedford M, New minimum income for healthy living budget standards for 
low-paid and unemployed Australians (2017), SPRC Report 11/17, Social Policy Research 
Centre, UNSW Sydney, p 16. 
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children (with the female partner unemployed) and couple household with two 
children (with the female partner not in the labour force), fell below the 
estimated budget standard (by $39.03 and $88.74 per week, respectively).359 


346  These findings differ somewhat from findings of adequacy that are based on 
the application of the 60 per cent of median income poverty line. Specifically, 
they find that, in 2015-16, several NMW-reliant family types with children had 
disposable incomes that exceeded the MIHL. Two family types that were 
evaluated had incomes below the standard. Both indicators concluded that a 
full-time job at the NMW was sufficient to provide a single adult with a 
reasonable standard of living. 


347  ACOSS submitted that, while the approach of the research is transparent and 
adaptable, there are problems with relying on the judgements of experts and the 
need to update the standards to reflect changes in a “basic” standard of living.360 
ACOSS noted that the “new budgets are more stringent” compared with the 
previous research and would only support a “frugal living standard, arguably 
below that which the [NMW] should support …”.361 


348  Overall, there was low support from parties regarding the consideration of the 
budget standard for this year’s Review. Parties identified particular aspects of 
the methods used to calculate the standards that they felt undermined their 
confidence in the outcomes.362 The ACTU submitted that the budget standards 
be given “no special status” and were “far too modest to in fact reflect the needs 
of a person or household today”.363 The ACTU also argued that the research 
“failed to enumerate or address the many costs of working that are not 
immediately apparent”.364 


349  ACCI submitted that the availability of the research does not “elevate relative 
living standards and the needs of the low paid above other considerations”.365 
ACCI urged the Panel to use caution in forming a decision based on the new 
budget standards research, and that “[t]o the extent that the Panel is attracted to 
the Budget Standards material and wishes to accord weight to it in its decision 
making, we suggest the Panel advance any conclusions tentatively or provide 
suggestions of its thinking at this point which can be responded to and engaged 
with in 2019 and beyond”.366 


350  ACCER broadly supported the use of the budget standards research as it 
identifies and measures a contemporary decent standard of living consistent 
with the Panel’s statements that an assessment of the needs of the low paid 
“requires an examination of the extent to which low-paid workers are able to 
purchase the essentials for a ‘decent standard of living’ and to engage in 


 


 
359 Saunders P and Bedford M, New minimum income for healthy living budget standards for 


low-paid and unemployed Australians (2017), SPRC Report 11/17, Social Policy Research 
Centre, UNSW Sydney, p 103, Table 5.17. 


360 ACOSS submission, 13 March 2018 at p 26. 
361 ACOSS submission, 13 March 2018 at p 28. 
362 Such as ACCI submission, 13 March 2018 at paras 184, 187, 188; ACOSS submission, 


13 March 2018 at p 27. 
363 ACTU submission, 13 March 2018 at paras 286-287. 
364 ACTU submission, 13 March 2018 at para 290. 
365 ACCI submission, 13 March 2018 at para 167. 
366 ACCI submission, 13 March 2018 at paras 168, 179. 
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community life, assessed in the context of contemporary norms”.367 In its 
submission in reply, ACCER noted the reservations articulated by the ACTU, 
ACOSS, ACCI and Ai Group. It concluded that despite these reservations, “the 
budget standards research presents the FWC and the parties to annual wage 
reviews with a very valuable resource …”.368 


351  The new budget standards research is the first time that a serious effort has 
been made, using contemporary scholarship in this field, to estimate the needs 
of low-paid employee households. We judge it to be useful and relevant, while 
recognising its limitations and the Panel has taken it into account along with all 
of the relevant material we have before us. We note the comment from the 
authors that “[b]udget standards are not a panacea but they provide important 
information that can inform and assist decisions taken about adequacy …”.369 


352  We agree with ACCER’s submission that the research is the “best evidence 
available in regard to the needs of the low paid Australian workers and their 
families”,370 but also with ACCI’s submission that the “budget standards cannot 
of themselves be determinative of the NMW or any uprating of minimum award 
rates”.371 
Other measures of relative living standards 


353  To understand the relative standard of living and the needs of the low paid we 
also consider data on patterns of expenditure and levels of financial stress. 


354  Updated data on expenditure patterns and financial stress indicators of 
households was released by the ABS since the last Review and included in this 
year’s Statistical report. This data was last released in 2009-10. 
Expenditure 


355  Table 3.6 presents data on the composition of household expenditure of 
low-paid and all employee households in 2015-16. Low-paid employee 
households are defined as those in the bottom quintile of equivalised household 
disposable income of employee households. Employee households are those 
whose main source of income is from wages and salary. 


356  We find little difference in the pattern of expenditure between low-paid 
employee households and all employee households. Most expenditure is 
directed to current housing costs, food and non-alcoholic beverages, and 
transport. Low-paid households allocate relatively more expenditure to current 
housing costs and food and non-alcoholic beverages, and relatively less to 
transport. We note that even for low-paid households, only 3.3 per cent of total 
expenditure went to payment for domestic fuel and power, although this 
percentage has probably increased in light of recent sharp rises in power prices. 
These conclusions are similar to those reached by the Minimum Wage Panel in 
the Annual Wage Review 2012-13 decision (the 2012-13 Review) based on data 
from 2009-10.372 


 


367 ACCER submission, 13 March 2018 at para 108; Re Annual Wage Review 2016-17 (2017) 
267 IR 241 at [53], [362]. 


368 ACCER submission in reply, 9 April 2018 at para 53. 
369 Saunders P and Bedford M, New budget standards for low-paid and unemployed Australians 


— project design, methods and key findings (2017), Social Policy Research Centre, UNSW, 
presentation to the Fair Work Commission, 27 November, Slide 16. 


370 ACCER submission, 13 March 2018 at para 48. 
371 ACCI submission, 13 March 2018 at para 170. 
372 Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [417]. 
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357  Table 3.6 shows that the difference in average total expenditure between 
low-paid and all employee households is smaller than the difference in their 
average total income. The table also shows that the average expenditure of 
low-paid households exceeds their income (this was also found in 2009-10).373 


358  The data used in Table 3.6 is only updated by the ABS every six years, and as 
such, it has greater value as a point-in-time estimate of expenditure patterns. We 
do find, however, that similar proportions of average expenditure were evident 
in the 2009-10 data, presented in the Statistical Report — Annual Wage Review 
2014-15.374 


Table 3.6: Estimated proportion of average weekly expenditure, 
employee households in bottom quintile of equivalised household 
disposable income and all employee households, 2015-16 


 
Expenditure group Employee 


households in 
bottom quintile 


of EHDI 


All employee 
households 


 (%) (%) 
Current housing costs (selected dwelling) 22.0 19.0 
Domestic fuel and power 3.3 2.5 
Food and non-alcoholic beverages 17.3 15.7 
Alcoholic beverages 1.8 2.2 
Tobacco products 1.1 0.8 
Clothing and footwear 3.0 3.1 
Household furnishings and equipment 3.7 3.8 
Household services and operation 2.9 3.1 
Medical care and health expenses 5.4 5.1 
Transport 12.6 14.6 
Communication 3.6 3.1 
Recreation 9.3 11.4 
Education 3.4 3.1 
Personal care 1.9 2.0 
Miscellaneous goods and services 5.4 6.7 
Other capital housing costs (restricted) 3.1 3.9 


 100.0 100.0 
Average household expenditure on goods 
and services (including other capital 
housing costs (restricted)) ($) 


1319.63 1781.27 


Average household income ($) 1246.38 2680.06 
Observations 1027 5181 


 
Note: Employee households are those whose principal source of income is 


from salary and wages. Other capital housing costs (restricted) excludes 
Mortgage repayments — principal component (other property), Purchase of 
selected dwelling or other property and Capital housing costs not elsewhere 


 


373 Statistical Report — Annual Wage Review 2014-15, at Table 10.1. 
374 Statistical Report — Annual Wage Review 2014-15, at Table 10.1. 
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classified (nec). About 28.9 per cent of all adult employees in the bottom 
quintile of EHDI are classified as low paid, with hourly earnings equal to or 
below two-thirds of median hourly earnings of full-time adult employees. 
Hourly earnings are calculated as current weekly income (including salary 
sacrifice) divided by usual hours worked per week in main and second job. 
Communication and Education were introduced as separate categories of 
expenditure in the 2015-16 Household Expenditure Classification. 


Source: ABS, Microdata: Household Expenditure, Income and Housing, 
2015-16, Detailed Microdata, DataLab, Catalogue No 6540. 
Financial stress and deprivation 


359  The Statistical report also includes a comparison of financial stress and 
deprivation indicators from 2009-10 and 2015-16 using data from the ABS. The 
Panel considers that changes in the levels of financial stress and deprivation 
reported by low-paid households over time, both in absolute terms and relative 
to other households, assists with its assessment of the extent to which the needs 
of the low paid are being met, and that minimum wages are fair.375 


360  Table 3.7 presents this information for all employee households and for 
households with only low-paid adult employees. The table generally shows a 
decline in the proportion of households experiencing financial stress or 
deprivation. We note, however, that the data for 2009-10 are for the period 
immediately after the GFC, when the economy was coping with a substantial 
negative shock. It is to be expected that levels of financial stress were elevated 
in that year. 


361  Households with only low-paid adult employees were more likely than all 
employee households to report experiencing financial stress and deprivation, 
which is not surprising. By 2015-16, both sets of households had noticeable 
falls in the proportions who reported experiencing specific indicators of 
financial stress, such as not being able to pay utility bills on time. The one 
exception was a rise in the proportion of households with low-paid adult 
employees who felt unable to raise $2000 in a week for something important. 


362  The situation reflected by the indicators of deprivation was different. For all 
employee households, the experience of specific indicators of deprivation fell 
substantially. But for low-paid households, their gains were either small, or in 
the case of two out of the six indicators, the levels of deprivation rose. For 
example, 13 per cent of low-paid families said that they could not afford to have 
friends or family over for a meal once a month (this was 11 per cent five years 
earlier) while 18 per cent said they could only afford second hand clothes most 
of the time (previously 17 per cent). This provides some evidence that the 
economic gains that have flowed more generally to the workforce have not been 
fully shared with the low paid. It is also evidence that some employee families 
are struggling to have a decent standard of living. 


 
 
 
 
 
 


375 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [471]; Re Annual Wage Review 
2015-16 (2016) 258 IR 201 at [443]; Re Annual Wage Review 2014-15 (2015) 252 IR 119 at 
[398]; Re Annual Wage Review 2013-14 (2014) 245 IR 1 at [379]. 
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Table 3.7: Financial stress and deprivation experienced by all households 
with adult employees and households with only low-paid adult employees 


Financial stress indicators All households with 
adult employees 


Households with 
only low-paid adult 


employees 
 
 


In the last 12 months, spent 
more money than 
received/usually spend more 
than income 
Unable to raise $2000 in a 
week for something 
important 
Could not pay electricity, 
gas or telephone bills on 
time 
Could not pay car 
registration or insurance on 
time 
Pawned or sold something 
Went without meals 
Could not afford to heat 
home 
Sought assistance from 
welfare/community 
organisation 
Sought financial help from 
friends or family 
Deprivation indicators 
Could not afford holiday for 
at least one week a year 
Could not afford a night out 
once a fortnight 
Could not afford friends or 
family over for a meal once 
a month 
Could not afford a special 
meal once a week 
Could only afford second 
hand clothes most of the 
time 
Could not afford leisure or 


 hobby activities  
 


Note: Low-paid adult employees defined as employees whose hourly earnings 
are at or below two-thirds of median hourly earnings of full-time adult 
employees. Households whose principal source of income is from own 
unincorporated business are excluded. Hourly earnings calculated as current 


2009-10 
(%) 


2015-16 
(%) 


2009-10 
(%) 


2015-16 
(%) 


 
17.6 


 
12.2 


 
24.4 


 
19.0 


 
17.6 


 
11.5 


 
21.1 


 
23.1 


 
14.1 


 
10.2 


 
20.9 


 
14.1 


 
5.8 


 
4.2 


 
10.2 


 
4.2 


3.6 2.3 5.8 2.6 
3.7 1.5 6.8 4.5 


2.8 1.0 2.2 1.3 


4.2 1.1 6.5 2.2 


8.9 6.5 14.7 9.2 


 
31.4 


 
21.1 


 
38.4 


 
36.7 


24.3 16.0 31.5 30.6 


10.5 5.2 10.9 13.2 


16.8 9.7 21.2 19.1 


13.7 8.5 16.6 17.5 


14.7 7.9 19.6 14.6 
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weekly income (including salary sacrifice) divided by usual hours worked per 
week in main and second job. About 15.6 per cent of all adult employees were 
low paid in 2009-10 and 16.4 per cent were low paid in 2015-16. 


Source: Statistical report, Table 16.2; ABS, Household Expenditure Survey 
Expanded Confidentialised Unit Record File, 2009-10, Catalogue No 6540.0; 
ABS, Microdata: Household Expenditure, Income and Housing, 2015-16, 
Detailed Microdata, DataLab, Catalogue No 6540.0. 


363  Analysis by the Australian Government using data from the HILDA survey 
for 2016 showed that 24.4 per cent of low-paid employees experienced at least 
one indicator of financial stress compared with 16.4 per cent of higher-paid 
employees and 37.7 per cent of unemployed persons.376 


364  When it is available, the ABS Household Expenditure Survey (HES) is a 
preferred source for indicators of expenditure and financial stress, mainly 
because of its larger sample size. Indicators of financial stress from the HILDA 
survey are likely to be presented in future Reviews until the release of new HES 
data from the ABS, as has been the case in previous Reviews. 
Conclusion 


365  The Panel’s decision arising from this Review will directly affect the 1.9 per 
cent of all employees who are NMW earners and the 22.7 per cent of all 
employees who are award reliant (except state public sector employees and 
some other workers who are award reliant but not in the federal industrial 
relations system). It is also likely to indirectly affect a larger pool of employees 
who are paid close to the NMW or modern award minimum wages, whose pay 
rates under collective agreements or individual arrangements are linked to the 
outcome of the Review, or whose employer may pass on Review increases in 
order to maintain relativities, but it is not possible to quantify this. 


366  It is clear that, having regard to those directly affected, the Panel’s decision is 
significant to the needs of the low paid and their relative living standards, since 
workers who receive the NMW or a modern award minimum wage are 
disproportionately located in the lower deciles of employee household 
disposable income. The real value of the NMW has increased by 5.8 percent 
over the last decade, and by 4.3 per cent in the last five years. However, this has 
not resulted in improvements to the actual or relative living standards for many 
categories of NMW and award-reliant households. Real disposable income for 
11 out of 14 hypothetical NMW households fell in the year to 1 July 2017 and, 
over the five years to July 2017, fell for 10 out of 14 household types. This has 
primarily affected families with children, and has occurred because of changes 
to the tax-transfer system. By contrast, single adults and couples without 
children, who have not been affected by the changes to the tax-transfer system, 
have enjoyed an increase in their real disposable income. 


367  The minimum wage bite increased by 0.8 percentage points to 54.8 per cent 
between 2016 and 2017, and has increased since 2012 following a decline 
between 1994 and 2012. The majority of hypothetical household types on 
NMW or modern award minimum wages have disposable incomes above a 
relative poverty line of 60 per cent of median income. However, a number of 
household types with a single earner and children remain below this relative 
poverty line at both the NMW and the C10 rate. It is also notable that, despite 
the increase of 3.3 per cent awarded in last year’s Review, the relative position 


 


376 Australian Government submission, 13 March 2018 at para 224, Table 7.4. 
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of many NMW and award-dependent household types with children vis-a-vis 
the relative poverty line actually deteriorated due to changes in the tax-transfer 
system in 2017. 


368  The latest data suggest that income inequality in Australia has stabilised for 
some period with some indicators showing that income growth for households 
at the bottom of the distribution increasing more than for households at the top 
of the income distribution. However, inequality of household income remains 
high in Australia, relative to the past and to other comparable countries. 


369  A new report estimating budget standards based on the MIHL has been 
released since the last Review. Overall, there was low support from the parties 
regarding the consideration of the new budget standards for this year’s Review. 
Application of the budget standards concluded that, in 2016, the disposable 
incomes of families comprising a NMW earner who were single adults, sole 
parents with one child and couple households with one child (with a partner not 
in the labour force) were above the corresponding MIHL budget standard. The 
remaining two family types that were evaluated had incomes below the 
standard. We consider the MIHL budget standards to be useful and relevant 
insofar as they provide direct, if imperfect, evidence that a full-time job at the 
NMW rate is sufficient to provide a single adult with a reasonable standard of 
living. This concurs with the assessment based on the 60 per cent relative 
poverty line. 


370  Measures of financial stress and deprivation find that low-paid families have 
considerably more stress than all employee families. Rates of financial stress 
and deprivation fell in all 15 indicators for all employee households between 
2009-10 and 2015-16, although the base for measurement is the immediate 
aftermath of the GFC. For low-paid families, levels of stress and deprivation on 
three indicators rose. They fell for the other 12 indicators, some by less than for 
all employee families. This suggests that the level of financial comfort for 
low-paid families has fallen relative to all employee families but their absolute 
position has probably improved. 


371  We consider that an increase to the NMW and modern award minimum 
wages of the size necessary to ensure that all household types, most particularly 
single-earner families with children, earn more than the relative poverty line 
would likely lead to discernible disemployment effects. An increase in minimum 
wages makes an important contribution to the maintenance and improvement of 
relative and actual living standards for the low paid, but it is not sufficient by 
itself to perform this function and must necessarily be supported in relation to 
families with children by the tax-transfer system. However, the fact that recent 
changes to the tax-transfer system have resulted in a deterioration in the real 
disposable income and relative living standards of NMW and award-reliant 
single-earner households with children places a greater burden on minimum 
wage adjustments, and tends to favour a larger rather than smaller increase to 
the NMW and modern award minimum wages. 


4. Other relevant considerations 
372  This Chapter deals with the remaining considerations we must take into 


account, including the need to encourage collective bargaining and some other 
relevant matters. 
Encouraging collective bargaining 


373 In giving effect to the modern awards objective, the Panel must take into 


488







 
 


279 IR 1] Re ANNUAL WAGE REVIEW 2017-18 (Fair Work Commission) 113 
 


account “the need to encourage collective bargaining” (s 134(1)(b)). In making 
the NMW order, the Panel must give effect to the minimum wages objective. 
While the minimum wages objective does not refer to “the need to encourage 
collective bargaining”, one of the objects of the Act is to encourage collective 
bargaining and it is therefore appropriate to consider that legislative purpose in 
making the NMW order.377 


374  The ACTU submitted that these provisions (ss 3 and 134) permit 
consideration of not only the incentive to bargain but the type of collective 
bargaining that should be promoted.378 It contended that a larger increase would 
help to encourage bargaining that promotes national economic prosperity and 
social inclusion, and achieves productivity and fairness.379 


375  A number of submissions referred to a decline in both collective 
agreement-making and the AAWI in federal enterprise agreements. We have 
considered the reasons for these trends including the impact of the gap between 
modern award minimum wages and bargained wages and the regulatory issues 
associated with agreement approvals. 


376  In the 2016-17 Review decision, we noted that each of the two major data 
sources from which information is derived about coverage and wages outcomes 
in collective agreements — the EEH and the Workplace Agreements Database 
(the WAD) — has limitations. The EEH captures employees covered by 
collective agreements while current agreements in the WAD only capture 
employees covered by federal enterprise agreements that have not passed their 
nominal expiry date.380 


377  The EEH provides data on method of setting pay and is conducted every two 
years. The most recent release was for data collected in May 2016, discussed in 
the 2016-17 Review, where we observed a decline in the proportion of 
employees reported as covered by collective agreements and an increase in the 
extent of reported award reliance between 2014 and 2016.381 


378  The 2016-17 Review decision also discussed changes to the application of the 
Method of Setting Pay conceptual framework undertaken by the ABS, which 
resulted in the shift of a significant proportion of employees in the NSW public 
sector to the “Award only” category between 2014 and 2016 and other recoding 
from collective agreements to awards.382 We also referred to Research Report 
4/2017 Explaining recent trends in collective bargaining (Peetz and Yu 2017) 
which examined factors that influenced recent changes in the collective 
agreement coverage of employees.383 Among other things, that report found that 
the decline in public sector employment between 2000 and 2014 had a large 
negative effect on collective agreement coverage. Analysis of the WAD between 
2014 and 2016 also found that the decrease in the incidence of collective 


 


377 Fair Work Act 2009 (Cth), s 3(f). 
378 ACTU submission, 13 March 2018 at para 467. 
379 ACTU submission, 13 March 2018 at paras 468-469. 
380 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [598]. 
381 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [593]. 
382 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [610]. 
383 Peetz D and Yu S, Explaining recent trends in collective bargaining (2017), Fair Work 


Commission, Research Report 4/2017, February. 
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agreement coverage was due to falls in Retail trade, Public administration and 
safety and Health and community services.384 The fall in union density was also 
considered to be a contributing factor.385 


379  Research Report 1/2018 Employee and employer characteristics and 
collective agreement coverage (Peetz and Yu 2018) released in February 2018 
utilises confidential unit record file data from the 2016 EEH to estimate the 
probability of an employee being covered by a collective agreement relative to 
all other forms of wage setting: award rates of pay; and an individual 
agreement.386 The report found that the main determinants of collective 
agreement coverage were the sector of the economy in which the employees 
were employed, employer size, and, union density. Public sector employees and 
those who worked in medium/large firms had a higher probability of collective 
agreement coverage and there was a strong and positive association between 
union density and the likelihood of being covered by a collective agreement. 
The authors concluded that the analysis did not “substantially change” the 
findings of their 2017 report.387 


380  In reference to the finding on the association between union density and 
collective agreement coverage, the ACTU commented that this was consistent 
with analysis drawn from the Fair Work Commission General Manager’s 2015 
report, which showed that the most popular reason cited by employers for 
making an enterprise agreement was “Employee organisation/employee 
association demands/log of claims”.388 The ACTU submitted: 


These observations do provide some insight into the patterns and predictability of 
collective agreement coverage, but do not inform the inquiry as to what may be 
done to encourage or incentivise the making of collective agreements through 
changes in minimum wage movements.389 


 
Trends in federal enterprise agreements 


381  The Trends in Federal Enterprise Bargaining Report provides information on 
trends in federal enterprise bargaining agreements, including the AAWI and the 
number of agreements approved and current in each quarter. A number of 
submissions referred to the September quarter 2017 Trends in Federal 
Enterprise Bargaining Report; drawing attention to the reduction in both the 
number of agreements approved and the AAWI in those agreements for the 
September quarter 2017 when compared with the same quarter in previous 
years. The December quarter 2017 Trends in Federal Enterprise Bargaining 
Report was released in May 2018. 


382  Chart 4.1 presents an index of the number of federal enterprise agreements 
approved by sector between the December quarter 2007 and the December 


 


 
384 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [609]; Peetz D and Yu S, Explaining 


recent trends in collective bargaining (2017), Fair Work Commission, Research Report 
4/2017, February. 


385 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [606]-[607]. 
386 Peetz D and Yu S, Employee and employer characteristics and collective agreement coverage 


(2018), Fair Work Commission, Research Report 1/2018, February. 
387 Peetz D and Yu S, Employee and employer characteristics and collective agreement coverage 


(2018), Fair Work Commission, Research Report 1/2018, February, p 11. 
388 ACTU submission, 13 March 2018 at para 466; O’Neill B, General Manager’s report into 


developments in making enterprise agreements under the Fair Work Act 2009 (Cth), 
2012-2015 (2015), p 9. 


389 ACTU submission, 13 March 2018 at para 466. 
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quarter 2017. The data show that the number of agreements approved per 
quarter in the private sector has decreased since 2013, while the trend in the 
number of agreements approved in the public sector has been more stable. We 
note that there has been an increase in the number of agreements approved since 
the September 2017 quarter. 


Chart 4.1: Number of agreements approved in the quarter by sector, 
indexes 


 


383  The Australian Government submitted that the decline in the approval of new 
federal enterprise agreements, particularly in the private sector, is “driven 
primarily by a reduction in agreements covering small numbers of employees”, 
and that while the decline is seen in almost all industries, it is larger in 
Construction, Retail trade and Accommodation and food services.390 The 
Australian Government also noted that, despite the decline in new federal 
enterprise agreement approvals, over one-third of all employees are still covered 
by collective agreements.391 


384  ACCI submitted that larger businesses (in Accommodation and food services) 
“continue to bargain and finalise” agreements while fewer smaller and 
medium-sized businesses do so.392 ACCI also identified what it described as a 
significant decline in bargaining in the retail sector and contended that there has 
been a 77.4 per cent decrease in the numbers of retail agreements and an 84.8 
per cent fall in the number of employees covered by those agreements between 
December 2013 and December 2016. According to ACCI, in the December 
quarter 2013 there were 1049 current retail agreements applying to 390,700 
employees, compared to the December quarter 2016 when there were 237 
current retail agreements applying to 59,300 employees.393 The source of these 
data are not stated in the ACCI submission. However, on the assumption that it 


 


390 Australian Government submission, 13 March 2018 at paras 216-217. 
391 Australian Government submission, 13 March 2018 at para 218. 
392 ACCI submission, 13 March 2018 at para 227. 
393 ACCI submission, 13 March 2018 at para 226. 
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is derived from the Trends in Federal Enterprise Bargaining Report for the 
September quarter 2017, the figures for the December quarter 2016 indicate that 
there were 238 agreements current at the end of that quarter covering some 
59,400 employees.394 


385  The Trends in Federal Enterprise Bargaining Report use the WAD which, as 
we have mentioned, capture data relating to current agreements and not 
agreements that are still in effect but have passed their nominal expiry dates. We 
accept that there is a decline in current enterprise agreement-making but there 
are a range of factors which contribute to this decline, many of which are 
unrelated to increases in the NMW and modern award minimum wages. A 
closer examination of the retail sector data referred to by ACCI suggests that a 
number of factors may have contributed to the decline in collective bargaining 
in the period cited and highlights the difficulty in drawing conclusions about the 
reasons for a decline in bargaining in particular industries or in particular time 
periods. We make three points in this regard. 


386  First, the period identified by ACCI as the starting point for its analysis — the 
end of the December quarter 2013 — was prior to the transitional arrangements 
in modern awards ceasing and those modern awards becoming fully operational. 
The timing of the cessation of transitional arrangements in modern awards may 
have provided an incentive for retail employers to bargain in 2013, which was 
the last full year in which transitional arrangements applied. By the December 
quarter 2014, the number of current retail agreements was 318 covering some 
294,100 employees. At the end of the December quarter 2017, there were 213 
retail agreements covering 50,500 employees. The reduction in the number of 
current agreements between the December quarter 2013 and the December 
quarter 2014 is more significant than in subsequent periods. 


387  An examination of numbers of agreements in the retail sector prior to the 
commencement of modern awards in 2010 and, in the period up to the end of 
transitional provisions, shows a similar picture. Significant levels of bargaining 
occurred in the retail sector in 2009, immediately prior to the introduction of 
modern awards and the number of current agreements in the sector peaked in 
the March quarter 2011, when there were 2013 current Retail trade agreements. 
This number reduced to 1,048 by the December quarter 2013 which is the start 
of the timeframe identified by ACCI in its analysis of Retail trade bargaining. 
The timing of the peak and the reduction in the number of Retail trade 
agreements suggests that the implementation of modern awards impacted on 
bargaining in this sector. It is apparent also that the decline referred to by ACCI 
commenced before the period in its analysis. 


388  Second, the ACCI submission does not have regard to expired agreements 
that have not been terminated or replaced. Data from the WAD, obtained from 
the Department of Jobs and Small Business, show that in the December quarter 
2017, there were 34,497 expired agreements that have not been terminated or 
replaced, covering around 2.3 million employees.395 However, these data 


 


394 Small differences between the numbers in the ACCI submission and the December quarter 
may reflect minor revisions to the data. 


395 Department of Jobs and Small Business, Workplace Agreements Database, December quarter 
2017. This estimate excludes pre-Fair Work Act agreements that had an expiry date before 
1 July 2009, as it is likely that these agreements are not still operational. 
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provide only an estimate on the number of employees covered by “potentially 
still operational agreements” that are not included in an analysis of current 
agreements.396 


389  While there has been a decline in the numbers of current agreements, and in 
the employees covered by current agreements, in the Retail trade sector, there 
may be small to medium-sized employers in that sector still using expired 
agreements as an alternative to modern awards. Those employers may also be 
using a combination of expired agreements supplemented with increases in the 
base rates under those agreements in accordance with the requirements in s 206 
of the Act. 


390  Third, the bargaining figures for the Retail trade sector are skewed somewhat 
by the number of agreements covering large employers which reached their 
nominal expiry dates. For example, the Coles Agreement covering 79,754 
employees reached its nominal expiry date in May 2014; the Woolworths 
Agreement covering 95,571 employees reached its nominal expiry date in 
June 2015; the Big W Stores Agreement covering 19,703 employees reached its 
nominal expiry date in August 2015; the K-Mart Agreement covering 23,853 
employees reached its nominal expiry date in April 2016; and the Target Retail 
Agreement covering 20,226 employees reached its nominal expiry date in 
July 2016.397 A new agreement for Coles was approved on 23 April 2018 
covering 82,638 employees.398 The other Retail sector agreements referred to 
are still in effect. 


391  Chart 4.2 illustrates the effects of expired agreements that may still be 
operational in Retail trade. Using the EEH and WAD data, the chart compares 
the proportion of employees covered by collective agreements (from the EEH) 
with the proportion of employees covered by current federal enterprise 
agreements (from the WAD). 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


396 There may be other reasons why expired agreements have not been terminated or replaced 
other than those undergoing the bargaining process. For example, the business may have 
ceased to trade, or the company may not have any employees on these agreements. 


397 Coles Supermarkets Australia Pty Ltd and Bi-Lo Pty Limited Retail Agreement 2011 
(AG2011/10901); Woolworths National Supermarket Agreement 2012 (AF2012/11791); Big 
W Stores Certified Agreement 2012 (AG2012/13369); The Kmart Australia Ltd Agreement 
2012 (AG2012/5509); Target Australia Retail Agreement 2012 (AG2012/12158). 


398 Coles Supermarkets Enterprise Agreement 2017 (AG2018/750). The 2018 Coles Agreement 
does not cover employees in Bi-Lo stores who were covered by the 2011 Agreement. 
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Chart 4.2: Proportion of employees covered by current enterprise 
agreements in Retail trade 


 


392  The chart shows that movements in the proportion of employees covered by 
federal enterprise agreements were broadly consistent with those from 
employees on collective agreements (from the EEH) until June 2010.399 After 
June 2010, the two series appear to diverge. In May 2016, there is a 27.5 
percentage point difference between the proportions of employees on collective 
agreements compared with those covered by federal enterprise agreements. The 
difference between these two data sources likely reflects the large number of 
employees covered by Retail trade agreements which have passed their nominal 
expiry date, but which are still in operation. 


393  A close consideration of the data in relation to Retail trade agreements does 
not indicate that increases in the NMW or in modern award minimum wages 
have contributed to a decline in collective bargaining. It is clear that other 
factors are at play, including reliance on expired agreements; bargaining 
currently underway; or recently completed in large enterprises employing 
significant numbers of employees. It is also likely that reliance on expired 
agreements by employers in the Retail trade sector is not motivated by 
disincentives to bargain but rather by maintaining conditions as they existed 
prior to the full introduction of modern awards. We also note that in the 
December quarter 2017 a total of 20 agreements were approved covering 


 
 


399 Note that the collective agreements from the Employee Earnings and Hours survey include 
registered federal and state agreements, and non-registered agreements, while the WAD only 
contains registered federal agreements. That said, federal enterprise agreements account for 
around four in five collective agreements. 
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employers in the Australian and New Zealand Standard Industrial Classification 
(ANZSIC) Division for Retail trade, up from 10 agreements in the September 
quarter 2017.400 


394  The general increase in award reliance resulting from the decline in enterprise 
bargaining noted in previous Reviews, may also have been impacted by the 
award modernisation process, which has resulted in simplified and more flexible 
awards. We also note that the most recent Trends in Federal Enterprise 
Bargaining Report for the December quarter 2017 covered more than 1.8 
million employees on current agreements.401 There are also agreements 
covering a number of large employers finalised and awaiting approval reflecting 
that bargaining is trending upwards, albeit slightly.402 


395  AAWIs in both public and private sector federal enterprise agreements 
approved are at relatively low levels (Chart 4.3). The AAWI for all federal 
enterprise agreements approved in the December quarter 2017 was 2.5 per cent, 
up from 2.2 per cent in the previous quarter but down from 3.1 per cent in the 
December quarter 2016. The fall in the AAWI has followed the trends of other 
wage measures. 


Chart 4.3: AAWI for agreements approved in the quarter by sector, 
December quarter 2007 to December quarter 2017 


 
396  The WAD also provides data on federal enterprise agreements where wage 


increases defined as “non-quantifiable” are not included in the calculation of the 
AAWI. This excludes, among others, agreements where wage increases are 
linked to Review decisions, as future Review decisions are not known and 
cannot be quantified.403 The ACTU submitted that a “sizeable increase to 
minimum wages” would have a direct impact on the proportion of agreements 


 


 
400 Department of Jobs and Small Business, Trends in Federal Enterprise Bargaining, December 


quarter 2017, p 22. 
401 Department of Jobs and Small Business, Trends in Federal Enterprise Bargaining, December 


quarter 2017. 
402 Fair Work Commission, Agreements in progress (2018), <https://www.fwc.gov.au/awards- 


and-agreements/agreements/agreements-progress>. 
403 Department of Jobs and Small Business, Trends in Federal Enterprise Bargaining, September 


quarter 2017, p 51. 
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linked to Review decisions.404 However, the number of employees linked to 
Review decisions is small, with the Australian Government submitting that the 
Panel’s decision would directly affect 62,200 employees, or 3.5 per cent of 
employees on federal enterprise agreements.405 


397  The ACTU also submitted that while minimum wages “served as a guide to 
negotiating wages”, any spillover effects of the Panel’s decision are “difficult to 
quantify precisely and admittedly likely small”.406 


398  We note that the December quarter 2017 Report indicates a slight increase in 
AAWI for public sector agreements from 2.0 per cent in the September quarter 
2017 to 2.3 per cent in December quarter 2017. In the same period, AAWI for 
private sector agreements also increased slightly from 2.4 per cent to 2.6 per 
cent. 


Implications of these trends for the setting of the NMW and minimum award 
wages 


399  A number of submissions discussed the impact of the gap between modern 
award minimum wages and bargained wages on collective bargaining. The 
ACTU submitted that narrowing the gap between award and bargained wages 
may provide incentive for employers to bargain for productivity reasons.407 The 
ACTU pointed to, among other things, reductions in the numbers of 
non-managerial employees on collective agreements and individual arrange- 
ments as an indication that employers have a diminished incentive to bargain, 
given that minimum rates have fallen so far relative to average or median 
wages.408 


400  The ACTU submitted that many employers who do not bargain have little 
incentive to do so at the contemporary level of the gap between bargained and 
award wages, notwithstanding that they have the financial capacity to do so.409 
The Federal opposition made a similar point submitting that the gap between 
agreement and modern award minimum wages is discouraging bargaining by 
employers and warranted an increase in the minimum wage.410 


401  The Queensland Government submitted that improving the real value of 
modern award minimum wages will not result in bargaining becoming less 
attractive to employees, as not all employees are able to bargain with their 
employers for a variety of reasons.411 


402  A number of parties contended that a reduction in the gap between modern 
award minimum wages and bargained wages is, and will continue to be, an 
impediment to bargaining. AFEI submitted that modern award minimum wages 
and entitlements have reached levels which adversely impacted on the incentive 
to bargain. AFEI also submitted that the more modern award minimum wages 
are pushed up into what would be market rates, the less encouragement there is 


 


404 ACTU submission, 13 March 2018 at para 474. 
405 Australian Government submission, 13 March 2018 at p 12. 
406 ACTU submission, 13 March 2018 at para 61. 
407 ACTU submission, 13 March 2018 at para 470. 
408 ACTU submission, 13 March 2018 at para 463. 
409 ACTU submission, 13 March 2018 at paras 464-465. 
410 Federal opposition, submission 13 March 2018 at paras 77-87. 
411 Queensland Government submission, 19 March 2018 at p 13. 
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for enterprise bargaining and the less flexibility there is for the employer to 
accommodate the widely differing circumstances of individual business, 
including within the same market or industry.412 


403  Ai Group submitted that it is important that the level of increase in minimum 
wages awarded by the Panel does not limit the scope or motivation for 
bargaining over wages at the enterprise level. Ai Group submitted that, in its 
experience, the level of minimum wage increase granted in the Review is a 
factor considered by employers and employees when deciding to consider 
whether to make an enterprise agreement, and that the higher the minimum 
wage increase granted by the Panel the less likely an employer and its 
employees will seek an enterprise agreement.413 For this reason, Ai Group 
submitted that the level of any minimum wage increase should generally be set 
at a level that is lower than AAWIs in enterprise agreements.414 


404  The extent of the gap between modern award minimum wages and bargained 
wages is difficult to quantify. It can be estimated with reference to Table 8.2 in 
the 2016-17 Review decision, which sets out average hourly total cash earnings 
for full-time non-managerial employees paid at the adult rate by industry and 
method of setting pay in May 2016.415 The table compares the average hourly 
total cash earnings of full-time non-managerial employees on awards, collective 
agreements and individual arrangements by industry. It shows that, overall, the 
ratio of average hourly earnings for award-reliant employees to employees on 
collective agreements was lower than employees on individual arrangements. 
However, this was not consistent across each industry. No more recent data are 
available. 


405  Using the data from Table 8.2 and the ratio of average hourly earnings in 
award only and collective agreement rates, it can be estimated that the average 
gap between earnings under awards and collective agreements for all industries 
is about 22 per cent. The extent of the gap using this method varies between 
industries. 
Other considerations affecting bargaining 


406  A number of parties submitted that the regulatory and legislative environment 
associated with the bargaining process and agreement approval is contributing 
to a decline in enterprise bargaining. Ai Group pointed to problematic drafting 
of various provisions of the Act (including the better off overall test) and the 
absence of an express provision allowing the Commission to overlook minor 
procedural defects in the agreement-making process, as impediments to 
agreement making.416 


407  ACCI submitted that the regulatory environment is failing to adequately 
support and encourage enterprise bargaining.417 


408  The legislative environment in which bargaining is occurring is a matter for 
Parliament and is outside the scope of the Review. The Commission’s processes 
for approving agreements have led to greater consistency and provide a 
systematic method for identifying and addressing common errors made by 


 


412 AFEI submission, 13 March 2018 at paras 72-73. 
413 Ai Group submission, 13 March 2018 at p 43. 
414 Ai Group submission, 13 March 2018 at p 43. 
415 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [658]. 
416 Ai Group submission, 13 March 2018 at pp 44-45. 
417 ACCI submission, 13 March 2018 at paras 220, 222. 
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parties to agreements which would otherwise render such agreements (if 
approved) open to challenge and risk of being found to be invalid, and 
incapable of approval. We reject any suggestion that this process is an 
impediment to bargaining. 


Conclusions 
409  We maintain the view expressed in past Review decisions that, given the 


complexity of factors which may contribute to decision making about whether 
or not to bargain, we are unable to predict the precise impact of our decision.418 
We cannot be satisfied that the increase we have determined will encourage 
collective bargaining and this is a factor to be weighed along with the other 
statutory considerations. However, we are also of the view that it is likely that 
the increase we have determined in this Review will impact on different sectors 
in different ways and will not, in aggregate, discourage collective bargaining. 


410  We are not persuaded that the gap between modern award minimum wages 
and bargained wages, to the extent it can be identified with any precision, has 
reached a level where it is encouraging or discouraging collective bargaining. 
We maintain the view that the decline in agreement making and levels of 
current agreements is impacted by a range of factors, many of which are 
unrelated to the Review process. 


Equal remuneration 
411  In giving effect to both the modern awards objective and the minimum wages 


objective, the Panel must also take into account the principle of equal 
remuneration for work of equal or comparable value (s 134(1)(e) and 
s 284(1)(d)). 


412  A number of submissions in the present Review questioned the relevance of 
the equal remuneration principle. The ACTU submitted that the principle of 
equal remuneration prevents the Panel from taking into account the underlying 
causes of the gender pay gap or gender-based undervaluation of modern award 
minimum wages.419 The ACTU also submitted that the equal remuneration 
principle “as defined is accordingly not a useful tool in the context of an AWR 
for addressing systemic undervaluing of female dominated occupations or 
industries”.420 


413  In response to questions on notice raised by the Panel about this proposition, 
ACCER agreed421 and submitted that: 


… the practical application of the equal remuneration principle is to be found in 
the making and reviewing of awards. The fact that gender-based breaches of the 
principle may be pursued under Part 2-7 of the Fair Work Act does not exclude 
this process.422 


414  ACCI submitted that the principle was “potentially applicable to these 
reviews”423 but contended that wages operating in accordance with an industrial 
instrument (i.e. a modern award or enterprise agreement) are determined on a 


 


418 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [636]. 
419 ACTU submission, 13 March 2018 at para 481. 
420 ACTU submission, 13 March 2018 at para 483. 
421 ACCER submission in-reply and response to questions on notice, 9 April 2018 at para 67. 
422 ACCER submission in-reply and response to questions on notice, 9 April 2018 at para 68. 
423 ACCI submission in-reply, 9 April 2018 at para 111. 
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gender neutral basis424 and that the Review should not be “distorted to become 
vehicles” for equal remuneration applications “for which a separate part of the 
Act applies”.425 


415  The modern awards objective and the minimum wages objective both provide 
that in a Review we must take into account “the principle of equal remuneration 
for work of equal or comparable value” (ss 134(1)(e) and 284(1)(d)). The 
Dictionary section of the Act (s 10) directs attention to s 302(2) for the 
definition of the expression “equal remuneration for work of equal or 
comparable value”. Section 302(2) is in Pt 2-7 “Equal Remuneration” and 
defines this expression to mean “equal remuneration for men and women 
workers for work of equal or comparable value”. It seems highly unlikely that 
Parliament intended this expression to mean something different in ss 134 and 
284. Hence the appropriate approach to the construction of ss 134(1)(e) and 
284(1)(d) is to read the definition into the substantive provision.426 Accordingly 
the relevant consideration is to be read as follows: 


the principle of equal remuneration for men and women workers for work of equal 
or comparable value. 


 
416  In the Equal Remuneration Decision 2015427 the Full Bench concluded that 


the expression “work of equal or comparable value” in s 302(1) refers to 
equality or comparability in “work value”.428 We agree and, further, the same 
meaning should be attributed to this expression in ss 134(1)(e) and 284(1)(d). 
As explained in the Equal Remuneration Decision 2015, the principle of equal 
remuneration for work of equal or comparable value is enlivened when an 
employee or group of employees of a particular gender do not enjoy 
remuneration equal to that of another employee or group of employees of the 
opposite gender who perform work of equal or comparable value. Further, as 
the Full Bench observed: “This is essentially a comparative exercise in which 
the remuneration and the value of the work of a female employee or group of 
female employees is required to be compared to that of a male employee or 
group of male employees”.429 


417  The application of the principle of equal remuneration for work of equal or 
comparable value is such that it is likely to be of only limited relevance in the 
context of a Review. Indeed it would only be likely to arise if it was contended 
that particular modern award minimum wages were inconsistent with the 
principle of equal remuneration for work of equal or comparable value; or if the 
form of a proposed increase enlivened the principle. We agree with the 
observations of a number of parties that Review proceedings are of limited 
utility in addressing any systemic gender undervaluation of work. It seems to us 
that proceedings under Pt 2-7 and applications to vary modern award minimum 
wages for “work value reasons” pursuant to ss 156(3) and 157(2) provide more 


 


424 ACCI submission in-reply, 9 April 2018 at para 32. 
425 ACCI submission in-reply, 9 April 2018 at paras 111-112. 
426 Allianz Australia Insurance Ltd v GSF Australia Pty Ltd (2005) 221 CLR 568 at [12]-[13] per 


McHugh J. 
427 Equal Remuneration Decision 2015 (2015) 256 IR 362. 
428 Equal Remuneration Decision 2015 (2015) 256 IR 362 at [280]. 
429 Equal Remuneration Decision 2015 (2015) 256 IR 362 at [290]. 
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appropriate mechanisms for addressing such issues. But the broader issue of 
gender pay equity, and in particular the gender pay gap, is relevant to the 
Review. 


Gender pay gap 
418  The gender pay gap becomes a relevant consideration in our task because, as 


was stated in the Penalty Rates decision, it is an element of the requirement to 
establish a safety net that is fair as well as relevant.430 It may also arise for 
consideration in respect of s 284(1)(b) (“promoting social inclusion through 
workforce participation”), because it may have effects on female participation in 
the workforce. 


419  The gender pay gap refers to the difference between the average wages 
earned by men and women. It may be expressed as a ratio which converts 
average female earnings into a proportion of average male earnings on either a 
weekly or an hourly basis.431 The Statistical report sets out three measures of 
the gender pay gap, ranging from 11.0 per cent to 15.3 per cent, which are 
presented in Table 4.1.432 


Table 4.1: Estimates of the gender pay gap 


Measure Male 
earnings 


Female 
earnings 


Gender 
pay gap 


 


AWOTE (Nov 2017) $1662.70 $1409.00 15.3% 
EEH adult hourly ordinary time cash 
earnings (May 2016) 
EEH non-managerial adult hourly 
ordinary time cash earnings 


$42.03 $36.13 14.0% 
 


$39.41 $35.09 11.0% 
 (May 2016)  


 
Note: AWOTE is expressed in trend terms and refers to full-time adult 


employees. 
Source: Statistical report, Table 11.1; ABS, Average Weekly Earnings, 


Australia, Nov 2017, Catalogue No 6302.0; ABS, Microdata: Employee 
Earnings and Hours, Australia, May 2016, Catalogue No 6306.0.55.001. 


420  Peetz and Yu 2018 found that women were less likely than men to be covered 
by a collective agreement, which appeared to reflect the relative concentrations 
of men and women by industry and occupation, rather than their behaviour in 
terms of collective negotiation or desires for representation.433 


421  In previous Reviews, the Panel has been informed by research about the 
extent to which the Review may have a role in addressing the gender pay 
gap.434 The Australian Government referred to past research undertaken by the 


 


430 Re 4 Yearly Review of Modern Awards — Penalty Rates (2017) 265 IR 1 at [216]. 
431 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [545]. 
432 Statistical report, Table 11.1. 
433 Peetz D and Yu S, Employee and employer characteristics and collective agreement coverage 


(2018), Fair Work Commission, Research Report 1/2018, February, p 10. 
434 Rozenbes D and Farmakis-Gamboni S, Earnings and characteristics of employees by gender 


and industrial arrangement (2018), report for the Pay Equity Unit of the Fair Work 
Commission, December; and Broadway B and Wilkins R, Low-paid women’s workforce 
participation decisions and pay equity (2015), Melbourne Institute of Applied Economic and 
Social Research, report for the Pay Equity Unit of the Fair Work Commission, December. 
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Commission and concluded that it “shows little evidence of an hourly gender 
pay gap for workers on awards. The gender pay gap, therefore, appears to be 
mostly driven by higher paid workers”.435 


422  To support this proposition, the Australian Government presented data from 
the EEH 2016 which showed a negative hourly gender pay gap for 
non-managerial employees on awards, suggesting that females on awards are 
paid a higher hourly rate than males and that there are “no wage disparity issues 
among non-managerial employees on awards”.436 


423  In other research, Broadway and Wilkins (2017) analysed the difference in 
hourly wages between award-reliant males and females aged 25-54 years and 
whether the award system mitigates or exacerbates the gender pay gap. Using 
data from the HILDA survey between 2008 and 2014, the study found a gap of 
10 per cent between the mean wages of award-reliant men and women, smaller 
than the 19 per cent found for non-award-reliant employees. The analysis also 
found that the award system contributes to closing the gender pay gap as the 
wages of award-reliant males and females are less dispersed across the hourly 
wage distribution.437 As a higher proportion of women were award reliant, the 
study concluded that the award system prevents the wages of females falling 
even further behind those of men.438 


424  The research also considered whether the gap among award-reliant 
employees could be explained by differences in human capital (education and 
work experience) between men and women — that is, whether the levels of 
education and work experience, or the returns to education and work 
experience, affected the gender pay gap. 


425  Differences in returns to education and work experience can arise in two 
ways — that men progress to higher classifications faster than women, or that 
progression in “typical male” careers leads to larger wage increases than for 
“typical female” careers.439 To test this, the research analysed the effect of 
working in “female-dominated” industries compared with working in 
“male-dominated” industries. 


426  While the pay gap was not found to be due to differences in the levels of 
education or experience, the research determined that a large part could be 
explained by the returns to education and experience.440 The paper found a 
“strong penalty” associated with working in a female-dominated industry, for 
both males and females, however it only applied to workers without university 
education (with no evidence that work experience is associated with the gender 


 


435 Australian Government submission, 13 March 2018 at para 276. 
436 Australian Government submission, 13 March 2018 at para 276, Table 8.7. 
437 Broadway B and Wilkins R, Probing the effects of the Australian system of minimum wages 


on the gender wage gap (2017), Melbourne Institute of Applied Economics and Social 
Research, Working Paper No 31/17, p 12. 


438 Broadway B and Wilkins R, Probing the effects of the Australian system of minimum wages 
on the gender wage gap (2017), Melbourne Institute of Applied Economics and Social 
Research, Working Paper No 31/17, p 13. 


439 Broadway B and Wilkins R, Probing the effects of the Australian system of minimum wages 
on the gender wage gap (2017), Melbourne Institute of Applied Economics and Social 
Research, Working Paper No 31/17, pp 16-17. 


440 Broadway B and Wilkins R, Probing the effects of the Australian system of minimum wages 
on the gender wage gap (2017), Melbourne Institute of Applied Economics and Social 
Research, Working Paper No 31/17, pp 14-15. 
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pay gap).441 The industries where this was found to be a major cause were 
retail, hospitality and personal care.442 We note that these are amongst the 
award-reliant sectors. 


427  Broadway and Wilkins discussed several reasons for this finding: 
male-dominated industries may have benefited from a long history of 
unionisation that resulted in higher average wages which is less common among 
the service sector; or that certain jobs may also receive compensation for being 
dangerous or dirty work.443 


428  In terms of the impact of the gender pay gap upon this Review, the Victorian 
Government referred to this research and stated that there is a “wage penalty” in 
the award system for jobs more commonly held by women.444 The Western 
Australian445 Government recognised that many factors influenced the gap but 
contended, as did the Victorian446 and Queensland447 Governments, that in 
effect, an increase to the NMW and modern award minimum wages would 
impact positively upon pay equity. 


429  The Federal opposition submitted that increasing minimum wages is “critical 
to reducing the gender pay gap”.448 


430  The ACTU continued to adopt the view that “the existence of a gender pay 
gap is a factor which supports an increase to minimum wage and modern award 
minimum … wages”.449 It added that, with strong employment growth in 
award-reliant industries, the Panel’s decision “might have a greater impact” this 
year.450 Despite proposing a percentage increase to this Review, rather than a 
“hybrid” proposal as in previous Reviews, the ACTU did not accept that a 
hybrid increase would necessarily do less to address the gender pay gap than a 
uniform increase.451 It did, however, acknowledge that whilst not all causes of 
the gender pay gap lie outside of the award system, any systematic 
gender-based undervaluation of female-dominated work between awards is not 
readily capable of being addressed in the Review.452 


431  ACCER contended that the uniform percentage increase “compromised the 
setting of a fair safety net for the women who are most in need of financial 


 


 
441 Broadway B and Wilkins R, Probing the effects of the Australian system of minimum wages 


on the gender wage gap (2017), Melbourne Institute of Applied Economics and Social 
Research, Working Paper No 31/17, p 22. 


442 Broadway B and Wilkins R, Probing the effects of the Australian system of minimum wages 
on the gender wage gap (2017), Melbourne Institute of Applied Economics and Social 
Research, Working Paper No 31/17, p 24. 


443 Broadway B and Wilkins R, Probing the effects of the Australian system of minimum wages 
on the gender wage gap (2017), Melbourne Institute of Applied Economics and Social 
Research, Working Paper No 31/17, p 24. 


444 Victorian Government submission, 13 March 2018 at para 103. 
445 Western Australian Government submission, 13 March 2018 at para 63. 
446 Victorian Government submission, 13 March 2018 at para 103; Broadway B and Wilkins R, 


Probing the effects of the Australian system of minimum wages on the gender wage gap 
(2017), Melbourne Institute of Applied Economic & Social Research, Working Paper 
No 31/17, December, p 25. 


447 Queensland Government submission, 19 March 2018 at p 13. 
448 Federal Opposition submission, 13 March 2018 at para 69. 
449 ACTU submission, 13 March 2018 at para 484. 
450 ACTU submission, 13 March 2018 at para 487. 
451 ACTU submission in-reply, 13 April 2018 at p 19. 
452 ACTU submission in-reply, 13 April 2018 at p 19. 
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support”.453 ACCER maintained its position that a flat dollar increase would 
best serve the economic interests of women, particularly lower-paid women,454 
but that a tiered increase, as it has proposed, “would recognise the interests of 
higher and lower paid women”.455 ACCER also submitted that the gender pay 
gap “is caused by factors outside the award system … in the practices of 
employers”.456 


432  ACCI submitted that the causes of the gender pay gap were complex and 
multifaceted and that the obligation of the Panel to consider this factor is best 
satisfied by setting wages that do not discriminate between men and women.457 
It also indicated a view that the particular form of an increase (i.e., uniform 
percentage or tiered amount) did not impact this consideration “because the 
setting of the NMW and award rates of pay occurs on a gender neutral basis and 
we agree with ACCER’s submission that the aggregate differential between 
male and female earnings is attributable to factors outside the award system”.458 


433  ACCI also cautioned against an approach that would see a higher level of 
wage increase “merely on account of the fact that more women are paid 
pursuant to awards than other instruments”.459 
Conclusions 


434  As noted in the 2015-16 Review decision, the causes of the gender pay gap 
are complex and influenced by factors such as: differences in types of jobs 
performed by men and women; discretionary payments; workplace structures 
and practices; and the historical undervaluation of female work and 
female-dominated occupations.460 We accept that moderate increases in the 
NMW and modern award minimum wages would be likely to have a relatively 
small effect on the gender pay gap. 


435  Based upon the material discussed earlier, and the conclusions from last 
year’s Review,461 the following general observations may be made: 


• there are more women than men who are award reliant; 
• award-reliant workers are more likely to be low paid than other 


workers; 
• women are significantly more likely to be paid at the award rate than 


are men at all levels of education and experience (except in their first 
year of work);462 and 


• men are more likely to receive over-award payments or be subject to 
collective agreements (with higher wages) due to the industry or 
occupation in which they work. 


436  Women are disproportionately represented among the low paid and, hence, an 
increase in minimum wages is likely to promote gender pay equity. Increases in 


 


453 ACCER submission, 13 March 2018 at para 280. 
454 ACCER submission, 13 March 2018 at para 276. 
455 ACCER submission, 13 March 2018 at para 281. 
456 ACCER submission, 13 March 2018 at paras 278, 280. 
457 ACCI submission in-reply, 9 April at para 28. 
458 ACCI submission in-reply, 9 April at paras 28-29. 
459 ACCI submission in-reply, 9 April at para 33. 
460 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [546]. 
461 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [654]. 
462 Broadway B and Wilkins R, Probing the effects of the Australian system minimum wages on 


the gender wage gap (2007), Working Paper No 31/17, p 13. 
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minimum wages, particularly adjustments that might exceed increases evident 
through bargaining, are likely to have a beneficial impact. This is so because of 
the dispersion of women within award classification structures and the greater 
propensity for women to be paid award rates. 


5. Transitional instruments and other matters 


Transitional Australian Pay and Classification Scales, Div 2B State awards 
and other transitional instruments 


437  The Panel is required to review, and may make a determination varying a 
number of transitional instruments as part of the Review. Transitional 
instruments include: 


• Transitional Australian Pay and Classification Scales (APCSs);463 
• State reference transitional awards, which include: 


• Division 2A State reference transitional awards;464 
• Division 2A State reference transitional enterprise awards; 
• Division 2A State reference public sector transitional awards; 
• Division 2B State reference transitional awards;465 
• Division 2B State reference public sector awards; and 
• Division 2B State awards.466 


• Transitional Pay Equity Orders;467 
• Certain copied State awards.468 


438  The content and coverage of most of these instruments were addressed in the 
Panel’s Annual Wage Review 2009-10469 decision (the 2009-10 Review 
decision) and Fair Work Australia’s Research Report 6/2010.470 The application 
of annual wage review decisions on copied State awards was also considered in 
the Fair Work Commission’s Background Paper471 and the Panel’s decision 
correcting errors in the 2016-17 Review decision.472 


 


463 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), s 22. 
Note Re Annual Wage Review 2012-13 (2013) 235 IR 332 at [550]-[553] clarifies these are 
different categories of transitional instrument. 


464 Some Division 2A State reference transitional awards may still operate such as where they are 
related to awards that have not been terminated under the termination of instruments process. 


465 Some Division 2B State reference transitional awards may still operate such as where they are 
related to awards that have not been terminated under the termination of instruments process. 


466 Some Division 2B State awards may still operate such as where they cover: employees also 
covered by enterprise instruments; or State reference public sector awards. 


467 Two transitional pay equity orders currently operate, created under item 43 of Sch 3, and 
item 30A of Sch 3A, of the Fair Work (Transitional Provisions and Consequential 
Amendments) Act 2009 (Cth) respectively. The Panel must review and may make a 
determination varying the transitional pay equity order created under subitem 30D(1) of 
Sch 3A, to the extent that it is derived from the Queensland Community Services and Crisis 
Assistance Award — State 2008 (regs 3A.01B). 


468 See discussion further for whom these instruments apply Re Annual Wage Review 2012-13 
(2013) 235 IR 332 at [550]-[561]. 


469 Re Annual Wage Review 2009-10 (2010) 193 IR 380 at [370]-[396]. 
470 Dunn A and Bray G, Minimum wage transitional instruments under the Fair Work Act 2009 


and the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (2010), 
Research Report 06/2010, Fair Work Australia, June 2010. 


471 Fair Work Commission, Background Paper: Annual Wage Review 2016-17 — Transitional 
Instruments (2017), 19 September. 


472 Re Annual Wage Review 2016-17 [2018] FWCFB 2 at [8]-[20]. 
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439  Transitional instruments also include those award-based transitional 
instruments subject to modernisation processes which continue to operate, and 
those preserved by operation of the Fair Work (Transitional Provisions and 
Consequential Amendments) Act 2009 (Cth) (the Transitional Act). Most 
transitional instruments have been terminated or have ceased to operate; 
however, some continue to operate subject to the conclusion of the 
modernisation process. These instruments include, but are not limited to: 


• transitional instruments which cover employees also covered by 
enterprise instruments;473 


• transitional instruments which cover employees also covered by State 
reference public sector awards which have not been terminated by the 
Commission or replaced by a State reference public sector modern 
award;474 or 


• transitional instruments which cover employees which were not 
terminated as part of the termination of modernisable instruments 
commenced in 2010.475 


440  Transitional instruments preserved by the Transitional Act include 
Transitional APCSs; State reference transitional instruments and Division 2B 
State awards preserved by operation of the Fair Work (Transitional Provisions 
and Consequential Amendments) Regulations 2009 (Cth); and transitional pay 
equity orders created by the Transitional Act.476 These instruments may be 
considered as part of the Panel’s review.477 


441  Transitional APCSs and State reference transitional awards operate until the 
Commission makes an order to terminate them,478 or they are terminated by 
legislative provisions.479 The 2016-17 Review decision480 referred to the 
Commission’s decision in Re All Trades Queensland Pty Ltd,481 that was 
affirmed on appeal in All Trades Queensland Pty Ltd v Construction, Forestry, 
Mining and Energy Union482 (the All Trades matter) and a subsequent 
application for judicial review was dismissed by the Federal Court.483 The 


 


473 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), 
items 5(1)-(5) and 9(4) of Sch 6. 


474 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), 
items 5(3), 6 and 10(1) of Sch 6A. 


475 For example, certain instruments that covered employees who were also covered by the 
Social, Community, Home Care and Disability Industry Award 2010 were preserved by the Re 
Award Modernisation (2010) 202 IR 150 at [44]. As at the date of this decision, they have not 
been terminated. 


476 A more detailed outline of these instruments can be found at Re Annual Wage Review 2012-13 
(2013) 235 IR 332 at [553]-[559]; and Re Annual Wage Review 2016-17 [2017] FWCFB 1931 
at [81]. 


477 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), items 10 
and 20 of Sch 9, items 7 and 12A(5) of Sch 3. 


478 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), 
items 7-8 of Sch 9, and item 3(2) of Sch 5. 


479 For example, Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 
(Cth), item 20(1) of Sch 3. 


480 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [687]-[689]. 
481 Re All Trades Queensland Pty Ltd [2016] FWC 2832. 
482 All Trades Queensland Pty Ltd v Construction, Forestry, Mining and Energy Union (2017) 


264 IR 364. 
483 All Trades Queensland Pty Ltd v Construction, Forestry, Mining and Energy Union (2017) 


272 IR 219 at [58]. 
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Court held that the employees were modern “award covered employees for the 
purpose of s 206 of the Act”484 and that their award based transitional 
instruments485 (Notional Agreements Preserving State Awards (NAPSAs))486 
had terminated as a result of sunsetting provisions in the Transitional Act.487 
While these transitional instruments may be relevant for the purpose of 
calculating accrued entitlements, they will not cover a person now covered by a 
modern award.488 


442  A number of transitional instruments covering employees also covered by the 
Social, Community, Home Care and Disability Industry Award 2010 and the 
Social, Community and Disability Services Industry Equal Remuneration Order 
2012 (ERO) are yet to be terminated by the Commission489 and the Panel must 
review and may make a determination varying these instruments.490 In the 
Preliminary Decision for the 2016-17 Review491 we considered that we should 
not proceed to terminate any transitional instruments for reasons outlined in that 
decision.492 


443  Also within this category of transitional instruments are copied State awards. 
These apply in relation to employees of non-national system State public sector 
employers who transfer their employment to a national system employer as part 
of a transfer of business.493 The Panel is required to review and, if appropriate, 
make a determination varying minimum wages in copied State awards.494 


444  The method for adjusting wages in copied State awards was the subject of a 
decision by the Panel issued on 4 January 2018.495 In that decision, the Panel 
expressed the following provisional view: 


It is our provisional view that AWR adjustments should generally apply to copied 
State awards, subject to a different outcome being determined in respect of 


 


484 All Trades Queensland Pty Ltd v Construction, Forestry, Mining and Energy Union (2017) 
272 IR 219 at [58]. 


485 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), 
item 2(5) of Sch 3. 


486 NAPSAs were established by Sch 8 of the Workplace Relations Act 1996 (Cth), as amended 
by the Workplace Relations Amendment (Work Choices) Act 2005 (Cth). They are transitional 
instruments applicable to employees who previously had their terms of employment 
determined by a State award, but who have been brought into the federal industrial relations 
system. 


487 All Trades Queensland Pty Ltd v Construction, Forestry, Mining and Energy Union (2017) 
272 IR 219 at [40]; Fair Work (Transitional Provisions and Consequential Amendments) Act 
2009 (Cth), item 20(1) of Sch 3. 


488 All Trades Queensland Pty Ltd v Construction, Forestry, Mining and Energy Union (2017) 
272 IR 219 at [26]. 


489 Re Award Modernisation (2010) 202 IR 150 at [41]-[44]. 
490 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), 


item 10(1) of Sch 9 and item 12A of Sch 3. 
491 Re Annual Wage Review 2016-17 [2017] FWCFB 1931. 
492 Re Annual Wage Review 2016-17 [2017] FWCFB 1931 at [142]-[155]. 
493 The Fair Work Amendment (Transfer of Business) Act 2012 (Cth), which commenced on 


4-5 December 2012, introduced Pt 6.3 into the Act. A copied State award continues to operate 
under the national system for a period of five years, unless terminated or extended by 
regulation. See s 768AO of the Fair Work Act 2009 (Cth). 


494 The provisions of the Fair Work (Transitional Provisions and Consequential Amendments) 
Regulations 2009 (Cth) dealing with the variation of Div 2B State awards in annual wage 
reviews also apply to copied State awards. Sections 768BY and 768AW(b) of the Fair Work 
Act 2009 (Cth). 


495 Re Annual Wage Review 2016-17 [2018] FWCFB 2. 
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particular copied State awards. In other words, rather than seeking to apply a 
tiered approach as a decision rule to mitigate “double dipping” we propose to 
address any “double dipping” on a case by case basis. We invite submissions on 
our provisional view in the context of the 2017-18 Review proceedings.496 


445  Parties were invited to comment on our provisional views in the context of 
these proceedings. 


446  The ACTU submitted that “the Commission’s provisional view is consistent 
with the function of distinct Reviews in each year and is a more orderly 
approach, notwithstanding that it does rely on parties to come forward should 
they contend for a different outcome”.497 


447 However, the ACTU also submitted that: 
The difficulty from our perspective is the lack of certainty regarding how a future 
Panel might deal with an application that a different increase, or no increase, apply 
to employees to whom a particular copied state award applies. If the Panel were 
inclined to confirm its provisional view, it would in our view be usefully 
supplemented by an expression of support for the merits of the approach adopted 
in the 2012-13 decision — and re-applied to the 2016-17 decision by the 
correction order issued this year — when dealing with requests for an 
exemption.498 


448 The CPSU submitted that: 
… the current Annual Wage Review should make a fresh determination in relation 
to copied State awards such that 


a. wages increases mandated by Annual Wage Review decisions apply as a 
matter of course to copied State awards; and 


b. should a party to a copied State award make an application to vary (by 
reducing) the Annual Wage Review increase applied to a copied State 
award, then (and only then) the tiered approach developed by the 
Commission in the 2012-2013 Annual Wage Review decision should be 
applied.499 


449  ABI submitted that the rates in the relevant transitional instruments be 
increased consistent with any increase determined for modern award minimum 
wages and made no submissions about the variation of copied State awards 
arising from this Review.500 


450  On 29 March 2018 we published a question on notice noting that the ACTU 
had invited the Panel to confirm its provisional view and asking if any other 
party took a different view. 


451  No party took a contrary view to that expressed by the ACTU. ACCI 
observed that “[w]here there are concerns regarding ‘double dipping’ there 
should be scope for an employer or employer representative to raise this with 
the Commission”.501 No employer or employer representative raised any 


 


496 Re Annual Wage Review 2016-17 [2018] FWCFB 2 at [43]. 
497 ACTU submission, 13 March 2018 at para 503. 
498 ACTU submission, 13 March 2018 at para 504; ACTU submission in reply, 9 April 2018 at 


p 19. 
499 CPSU submission, 24 April 2018 at para 2. 
500 ABI and NSWBC submission, 13 March 2018 at p 37. 
501 ACCI response to questions on notice, 9 April 2018 at para 37; RCI made a similar 


submission in its response to questions on notice, 9 April 2018 at p 5. 
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concern regarding “double dipping” in the event that we varied copied State 
awards consistent with the increase determined for modern award minimum 
wages. 


452  We confirm the provisional view expressed in our decision of 4 January 2018. 
The adjustment to the rates in modern awards that we have determined in this 
Review will be applied to copied State awards. 


453 There is no requirement to publish the variations. 
Modern award minimum wages for junior employees, employees to whom 


training arrangements apply, employees with disability and piece rates 
454  The Panel is required to review modern award minimum wages, including 


wages for junior employees, employees to whom training arrangements apply, 
employees with disability, and piece rates.502 


455  As noted by the ACTU, the practical effect of tying juniors, trainees and 
apprentices in modern awards to a percentage below the adult rate of pay, or by 
some other formula in the case of traineeship rates, makes them some of the 
“lowest paid workers in the country” by definition.503 
Juniors 


456  The ACTU,504 Ai Group,505 and ABI and NSWBC506 supported flowing on 
any Review decision to junior rates of pay in modern awards. No party 
contended otherwise. A number of submissions discussed the performance of 
youth labour market outcomes, which we reviewed as part of Chapter 2. 


457  We have decided that the adjustment to minimum wages will flow through to 
the operation of provisions for calculating junior rates in modern awards. 
Apprentices and trainees 


458  The ACTU,507 Ai Group,508 and ABI and NSWBC509 supported flowing on 
any Review decision to modern award minimum wage of pay for employees to 
whom training arrangements apply through the National Training Wage 
Schedule (the NTWS) under the relevant awards. The ACTU also endorsed a 
similar adjustment for those modern awards that contain separate trainee rates 
outside of the NTWS.510 


459  The ACTU referred to the plain language re-draft of the NTWS under the 
Miscellaneous Award 2010 (the Miscellaneous Award), which has been updated 
as part of the 4 yearly review of modern awards. This process has led to the 
replacement of the NTWS under most modern awards with reference to the 
NTWS in the Miscellaneous Award. The ACTU submitted that the new NTWS 
“remains appropriate for adjustment in the manner we propose”.511 


460  The Panel notes that nine modern awards will retain their own award-specific 
NTWS to be finalised at a later date. The ACTU noted that it is “uncertain how 


 


502 Fair Work Act 2009 (Cth), s 284(3). 
503 ACTU submission, 13 March 2018 at para 492. 
504 ACTU submission, 13 March 2018 at paras 493-494. 
505 Ai Group submission, 13 March 2018 at p 48. 
506 ABI and NSWBC submission, 13 March 2018 at p 36. 
507 ACTU submission, 13 March 2018 at paras 493-495. 
508 Ai Group submission, 13 March 2018 at p 48. 
509 ABI and NSWBC submission, 13 March 2018 at p 36. 
510 ACTU submission, 13 March 2018 at para 496. 
511 ACTU submission, 13 March 2018 at para 495. 
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the wages in them will be expressed”.512 As these awards have retained their 
existing schedules, the ACTU recommended that the wages in them should also 
be adjusted accordingly and accounted for in the process to finalise the NTWS 
in those awards.513 A number of submissions referred to data on the 
commencement and completion rates of apprentices and trainees, which we 
reviewed as part of Chapter 2. 


461  We have decided that the adjustment to minimum wages will flow through to 
employees to whom training arrangements apply in modern awards, including 
the rates under the NTWS. 


Employees with disability 
462  Ai Group514 supported flow on of any Review decision to the modern award 


rates of pay for employees with a disability. No other party suggested otherwise. 
463  Several submissions provided data on the labour market outcomes for 


employees with a disability. Briefly, the Australian Government submitted that 
52 per cent of persons aged 15 to 64 years with a disability were participating in 
the labour force in 2015, with an unemployment rate of 10 per cent.515 The 
Victorian Government submitted that the median incomes of persons with a 
disability were less than half of those without a disability and that more than 
half lived in households in the lowest two quintiles of equivalised gross 
household income.516 


464  We have decided that the adjustment granted in this Review will flow through 
to employees with a disability through the operation of the Supported Wage 
System Schedule (the SWSS) and that the minimum payment in the SWSS will 
be adjusted consistent with the approach adopted in previous reviews.517 


Casual loadings under modern awards and the casual loading for 
award/agreement free employees 


465  The Panel is required to review casual loadings in modern awards and to 
include a casual loading for award/agreement free employees in the NMW 
order. The casual loading for award/agreement free employees must be 
expressed as a percentage.518 


466  The ACTU,519 Ai Group,520 and ABI and NSWBC521 submitted that the 
casual loading in modern awards and for award/agreement free employees 
should be maintained at 25 per cent and no other party contended otherwise. 


467  We have decided that the casual loading for award/agreement free employees 
should be maintained at 25 per cent. We have also decided that the casual 
loading in modern awards should remain at 25 per cent. 


468 In the 2014-15 Review decision, the Panel noted that the casual loading in the 
 


512 ACTU submission, 13 March 2018 at para 495. 
513 ACTU submission, 13 March 2018 at para 495. 
514 Ai Group submission, 13 March 2018 at p 48. 
515 Australian Government submission, 13 March 2018 at para 138. 
516 Victorian Government submission, 13 March 2018 at para 136. 
517 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [608], [650]. 
518 Fair Work Act 2009 (Cth), s 295(1)(b). 
519 ACTU submission, 13 March 2018 at para 498. 
520 Ai Group submission, 13 March 2018 at p 50. 
521 ABI and NSWBC submission, 13 March 2018 at p 36. 
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Business Equipment Award 2010 (the Business Equipment Award), at 20 per 
cent, was inconsistent with the standard 25 per cent casual loading across all 
other modern awards.522 


469  In proceedings before the 2015-16 Review, the Panel decided to increase the 
casual loading in the Business Equipment Award incrementally by 1 per cent 
from 1 July 2016 and each subsequent year until it reached 25 per cent.523 


470  In the current Review, the ACTU,524 Ai Group,525 and ABI and NSWBC526 
submitted that the casual loading in the Business Equipment Award should be 
adjusted to 23 per cent, in line with the Panel’s phasing-in approach. 


471  Consistent with the phasing approach outlined by the Panel in its 2015-16 
Review decision,527 and with no submissions to the contrary, we have decided 
to increase the casual loading in the Business Equipment Award to 23 per cent. 
Special National Minimum Wages 


472  In making a NMW order the Panel must set special NMWs for all 
award/agreement free employees in the following classes: junior employees, 
employees to whom training arrangements apply and employees with a 
disability.528 


473  Submissions specifically dealing with special NMWs for award/agreement 
free employees are set out below. We have also taken into account submissions 
by the ACTU529 and ACOSS530 regarding juniors, apprentices and trainees and 
employees with disability more generally on the basis that these submissions are 
relevant to (and are not expressed to exclude) award/agreement free employees 
in these categories. 
Award/agreement free junior employees 


474  Ai Group531 and ABI and NSWBC532 supported the Panel’s previous 
approach in using the junior wage percentage scale in the Miscellaneous Award 
to set the special NMW for award/agreement free junior employees. 


475  We have again decided that the special NMW for award/agreement free 
junior employees will be set by reference to the junior wage percentage scale in 
the Miscellaneous Award. 


Award/agreement free apprentices and trainees 
476  Ai Group533 and ABI and NSWBC534 submitted that, consistent with the 


previous Review decision, the Panel should adopt the wage rates in the 
Miscellaneous Award for award/agreement free apprentices and trainees. 


 


522 Re Annual Wage Review 2014-15 (2015) 252 IR 119 at [560]. 
523 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [640]. 
524 ACTU submission, 13 March 2018 at para 499. 
525 Ai Group submission, 13 March 2018 at p 50. 
526 ABI and NSWBC submission, 13 March 2018, at p 36. 
527 Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [665]. 
528 Fair Work Act 2009 (Cth), s 294(1)(b). 
529 ACTU submission, 13 March 2018 at para 493. 
530 ACOSS submission, 16 March 2018 at p 18. 
531 Ai Group submission, 13 March 2018 at p 50. 
532 ABI and NSWBC submission, 13 March 2018 at p 35. 
533 Ai Group submission, 13 March 2018 at p 50. 
534 ABI and NSWBC submission, 13 March 2018 at pp 35-36. 
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477  We have decided to adopt the provisions of the Miscellaneous Award as the 
basis for the special NMWs for employees to whom training arrangements 
apply. The NMW order will incorporate, by reference, the apprentice and 
NTWS provisions of that award. 


Award/agreement free employees with disability 


478  In its 2016-17 Review decision, and consistent with previous years’ 
approaches, the Panel decided to set two special NMWs for award/agreement 
free employees with disability.535 The first, for employees with disability whose 
productivity is not affected (special NMW1), was set at the rate of the NMW. 
The second, for employees with disability whose productivity is affected, was to 
be paid in accordance with an assessment under the Supported Wage System 
(the SWS) Schedule attached to the NMW order (special NMW2), with the 
minimum payment fixed in accordance with the disability support pension 
income-free threshold. 


479  The ACTU,536 Ai Group537 and ABI and NSWBC538 submitted that special 
NMW1 should continue to be set at the same level as the NMW. Ai Group539 
and ABI and NSWBC540 submitted that special NMW2 should be adjusted in 
accordance with the same methodology as previous Reviews, and the ACTU 
supported this approach “subject to any changes to the Supported Wage System 
Schedule”.541 


480  In its 2016-17 Review decision, the Panel noted that conferences concerning 
the Supported Employment Services Award 2010542 (the SES Award) were 
continuing and that special NMW2 would have to be considered after the issues 
in the SES Award have been finalised.543 


481  On 10 October 2017, the Full Bench of the Commission issued a decision544 
in relation to the SES Award as part of its 4 yearly review of modern awards. As 
a result of that decision, the SWS minimum wage assessment methodology set 
out in Schedule D to the SES Award was modified. This variation was 
consented to by the interested parties participating in the review. 


482  There was a hearing before the SES Award review Full Bench in relation to 
various claims to alter the wage assessment methodology in the SES Award 
conducted on 5-9 and 12-16 February 2018. On 16 April 2018 the Full Bench 
issued a Statement545 in which it expressed a number of provisional conclusions 
about the matters in contest. In respect of the use of the SWS under the SES 
Award in Australian Disability Enterprises (ADEs), the Full Bench said: 


 


535 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [739]. 
536 ACTU submission, 13 March 2018 at para 497. 
537 Ai Group submission, 13 March 2018 at p 48. 
538 ABI and NSWBC submission, 13 March 2018 at p 35. 
539 Ai Group submission, 13 March 2018 at p 48. 
540 ABI and NSWBC submission, 13 March 2018 at p 35. 
541 ACTU submission, 13 March 2018 at para 497. 
542 MA000103. 
543 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [740]. 
544 Re Supported Employment Services Award 2010 [2017] FWCFB 5073. 
545 Re 4 Yearly Review of Modern Awards — Supported Employment Services Award 2010 [2018] 


FWCFB 2196. 
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(3) The SWS does not, by itself and in its current form, represent an 
appropriate method of determining the wage rates for supported employees 
in ADEs because it: 


• does not take into account the proper range of work value 
considerations used to assess award wage rates, namely the nature 
of the work, the level of skill and responsibility involved in doing 
the work and the conditions under which the work is done (which, 
in the context of supported employment, would include the 
complexity of the task(s) performed, the range of tasks performed, 
and the level of support required in order for the task(s) to be 
performed); 


• may not adequately measure non-productive time at work on the 
part of supported employees; and 


• does not provide a sufficiently objective and relevant means of 
identifying the performance benchmark by which any SWS 
assessment is conducted. 


We emphasise that we express no conclusion about the operation of the SWS in 
the context of open employment.546 


483  The Full Bench proposed that interested parties and the Commonwealth 
participate in a conferral process to develop a new classification structure and 
wage assessment mechanism in line with a number of identified principles. The 
process envisaged would necessarily involve the modification or replacement of 
the SWS in the SES Award. 


484  ACOSS’s submission expressed interest in the recent SES Award matters, and 
submitted: 


Recent court decisions confirmed that some of the existing instruments used for 
this purpose were unreliable, and that people with disability employed in 
“business services” were underpaid. The assessment tools should be reviewed and 
standardized as far as possible, rather than leaving it to individual enterprises to 
develop and use their own.547 


485  ACOSS reiterated their two concerns submitted to previous Reviews,548 
namely that the system of disability wages was too complex and the minimum 
rate of pay for people whose productivity is affected by their disability was too 
low.549 


486  The Panel addressed this matter in the 2016-17 Review decision.550 These 
issues may be further considered in a subsequent Review, after the issues in the 
SES award are finalised. Although the consideration of the SWS in the review 


 


546 Re 4 Yearly Review of Modern Awards — Supported Employment Services Award 2010 [2018] 
FWCFB 2196 at [15]. 


547 ACOSS submission, 16 March 2018 at pp 46-47. 
548 ACOSS submission to Re Annual Wage Review 2016-17 (2017) 267 IR 241 at p 37; ACOSS 


submission to Re Annual Wage Review 2015-16 (2016) 258 IR 201 at pp 38-39; ACOSS 
submission to Re Annual Wage Review 2014-15 (2015) 252 IR 119 at pp 52-53; ACOSS 
submission to Re Annual Wage Review 2013-14 (2014) 245 IR 1 at pp 59-60; ACOSS 
submission to Re Annual Wage Review 2012-13 (2013) 235 IR 332 at pp 58-59; ACOSS 
submission to Re Annual Wage Review 2011-12 (2012) 222 IR 369 at p 57; ACOSS 
submission to Re Annual Wage Review 2010-11 (2011) 203 IR 119 at pp 45-46 and ACOSS 
submission to Re Annual Wage Review 2009-10 (2010) 193 IR 380 at p 46. 


549 ACOSS submission, 16 March 2018 at p 47. 
550 Re Annual Wage Review 2016-17 (2017) 267 IR 241 at [737]. 
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of the SES Award is conducted in the specific context of its use in ADEs, the 
modification or replacement of the SWS in that award has potential implications 
for the use of the SWS in other awards. 


487  Consistent with previous years’ approaches to these wages, we have decided 
to set 2 special NMWs for award/agreement free employees with disability. For 
award/agreement free employees with disability whose productivity is not 
affected, the wage will be set at the rate of the NMW. For award/agreement free 
employees with disability whose productivity is affected, the wage will be paid 
in accordance with an assessment under the SWSS. The minimum payment will 
be fixed in accordance with the disability support pension income-free 
threshold. 


6. Conclusion 
488 This Chapter sets out the outcome and other relevant matters to the Review. 
489 The national minimum wage order will contain: 


(a) A national minimum wage of $719.20 per week or $18.93 per hour; 
(b) Two special national minimum wages for award/agreement free 


employees with disability: for employees with disability whose 
productivity is not affected, a minimum wage of $719.20 per week or 
$18.93 per hour based on a 38-hour week, and for employees whose 
productivity is affected, an assessment under the supported wage 
system, subject to a minimum payment fixed under the SWSS; 


(c) Wages provisions for award/agreement free junior employees based on 
the percentages for juniors in the Miscellaneous Award 2010 applied to 
the national minimum wage; 


(d) The apprentice wage provisions and the National Training Wage 
Schedule in the Miscellaneous Award 2010 for award/agreement free 
employees to whom training arrangements apply, incorporated by 
reference, and a provision providing transitional arrangements for first 
year  award/agreement  free  adult  apprentices  engaged before 
1 July 2014; and 


(e) A casual loading of 25 per cent for award/agreement free employees. 
490  The outcome of this Review in relation to modern award minimum wages is 


that from the first full pay period on or after 1 July 2018 minimum weekly 
wages are increased by 3.5 per cent, with commensurate increases in hourly 
rates on the basis of a 38-hour week. 


491  The increases to the NMW and modern award minimum wages are made to 
weekly wages. After the increase has been applied, the NMW or the modern 
award minimum weekly wage is rounded to the nearest 10 cents. To obtain an 
hourly wage, the weekly wage is divided by 38, on the basis of a 38-hour week 
for a full-time employee. 


492  The increase applies to modern award minimum wages for junior employees, 
employees to whom training arrangements apply and employees with disability, 
and to piece rates, through the operation of the methods applying to the 
calculation of those wages. Wages in the NTWS will be increased by 3.5 per 
cent. 


493  The casual loading in modern awards will remain at 25 per cent. The casual 
loading in the Business Equipment Award will be increased to 23 per cent, 
consistent with the phasing approach. As a general proposition, we would 
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expect that the casual loading in this award will be increased by 1 per cent in 
subsequent Reviews, until it reaches 25 per cent, in accordance with the phasing 
schedule proposed by Ai Group. 


494  The adjustment will flow through to employees with disabilities through the 
operation of the Supported Wage System Schedule and that the minimum 
payment in the SWSS will be adjusted consistent with the approach adopted in 
previous reviews. 


495  In relation to transitional instruments, from the first full pay period on or after 
1 July 2018, wages in those instruments will be varied by 3.5 per cent per week, 
with commensurate increases in hourly rates based on a 38-hour week. Copied 
State awards will be varied on the basis discussed in Chapter 5 of this decision. 


496  The determinations necessary to give effect to the increase in modern awards 
will be made available in draft form shortly after this decision. Weekly wages in 
the NMW order and modern awards will be rounded to the nearest 10 cents and 
hourly wages will be calculated by dividing the weekly rate by 38, on the basis 
of the 38-hour week for a full-time employee. Determinations varying the 
modern awards will be made as soon as practicable and the modern awards 
including the varied wage rates will be published as required by the Act. 


497  We also intend to give consideration to a research program for the 2018-19 
Review and invite interested parties to lodge research proposals by 
27 July 2018. In doing so parties are encouraged to consider the research papers 
by Borland (February 2018), Borland (May 2018)551 and Richardson552 
(May 2018) in the Research Reference list. 


498  The timetable for the 2018-19 Review will be announced in the third quarter 
of 2018. 


499  We wish to express our appreciation to the parties who participated in the 
Review for their contributions and to the staff of the Commission for their 
assistance. 


Orders accordingly 
DR RJ DESIATNIK 


 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
551 Borland J, Part II: Prospects for research on employment effects of minimum wages in 


Australia, Outcomes from the Fair Work Commission research roundtable (2018), Fair Work 
Commission, Research Report 4/2018, March. 


552 Richardson S, The UK evaluation of the impacts of increases in their minimum wage, 
Discussion paper prepared for the Fair Work Commission research roundtable (2018), Fair 
Work Commission, March. 
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Appendix 1: Research for Annual Wage Reviews 


Date Title Research
report no. 


February 2018 Overview of research to inform the 
Annual Wage Review 2017-18 


February 2018 Employee and employer characteristics 
and collective agreement coverage 


1/2018 


February 2018 The characteristics of the underemployed 
and unemployed 


2/2018 


February 2018 Characteristics of workers earning the 
national minimum wage rate and of the 
low paid 


3/2018 


February 2018 Part I: Methods and limitations to 
undertaking analysis of the employment 
effects of minimum wage increases 


4/2018 


March 2018 Part II: Prospects for research on 
employment effects of minimum wages 
in Australia. 


4/2018 


March 2018 The UK evaluation of the impacts of 
increases in their minimum wage 


February 2017 Overview of research to inform the 
Annual Wage Review 2016-17 


February 2017 Explaining recent trends in collective 
bargaining 


4/2017 


February 2017 Factors affecting apprentices and trainees 3/2017 
February 2017 The youth labour market 2/2017 


Award-reliant workers in the household 
income distribution 


1/2017 


February 2016 An international comparison of 
minimum wages and labour market 
outcomes 


1/2016 


February 2015 Award reliance and business size: a data 
profile using the Australian Workplace 
Relations Study 


1/2015 


December 2013 Minimum wages and their role in the 
process and incentives to bargain 


7/2013 


December 2013 Award reliance 6/2013 
February 2013 Accommodation and food services 


industry profile 
5/2013 


February 2013 Retail trade industry profile 4/2013 
February 2013 Manufacturing industry profile 3/2013 
February 2013 Labour supply responses to an increase 


in minimum wages: An overview of the 
literature 


2/2013 


February 2013 Higher classification/professional 
employee award reliance qualitative 
research: Consolidated report 


1/2013 
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Date Title Research 
report no. 


February 2012 Higher classification/professional 
employee award reliance qualitative 
research: Interim report 


4/2012 


February 2012 Award reliance and differences in 
earnings by gender 


3/2012 


February 2012 Analysing modern award coverage using 
the Australian and New Zealand 
Standard Industrial Classification 2006: 
Phase 1 report 


2/2012 


January 2012 Award-reliant small businesses 1/2012 
February 2011 Australian apprentice minimum wages in 


the national system 
6/2011 


February 2011 Review of equal remuneration principles 5/2011 
January 2011 Research framework and data strategy 4/2011 
January 2011 Employees earning below the Federal 


Minimum Wage: Review of data, 
characteristics and potential explanatory 
factors 


3/2011 


January 2011 Relative living standards and needs of 
low-paid employees: definition and 
measurement 


2/2011 


January 2011 An overview of productivity, business 
competitiveness and viability 


1/2011 


June 2010 Consolidated Social Research Report 10/2010 
June 2010 Administrative and Support Services 


Industry 
9/2010 


June 2010 Other Services Industry 8/2010 
February 2011 Enterprise Case Studies: Effects of 


minimum wage-setting at an enterprise 
level 


7/2010 


June 2010 Minimum wage transitional instruments 
under the Fair Work Act 2009 and the 
Fair Work (Transitional Provisions and 
Consequential Amendments) Act 2009 


6/2010 


February 2010 Employees with disability: Open 
employment and the Supported Wage 
System 


5/2010 


February 2010 Earnings of employees who are reliant 
on minimum rates of pay 


4/2010 


February 2010 Social research — Phase one 3/2010 
February 2010 Literature review on social inclusion and 


its relationship to minimum wages and 
workforce participation 


2/2010 


February 2010 An overview of compositional change in 
the Australian labour market and award 
reliance 


1/2010 
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Appendix 2: Proposed Minimum Wages Adjustments 
 


Submission Proposal 
 National 


minimum 
wage 


Modern 
award 


minimum 
wages 


Exemption/ 
deferral 
sought 


Australian Government No quantum specified  


New South Wales 
Government 


No quantum specified  


Queensland Government $27.10 pw No quantum 
specified 


 


Victorian Government $27.10 pw No quantum 
specified 


 


Government of South 
Australia 


No quantum specified  


Western Australian 
Government 


No quantum specified  


Federal opposition No quantum specified, 
however proposes a real 
increase 


 


Australian Council of Trade 
Unions 


7.2 per cent, applicable to all  


Australian Industry Group 1.8 per cent, applicable to all  


Australian Chamber of 
Commerce and Industry 


Not exceed 1.9 per cent, 
applicable to all 


 


Australian Council of Social 
Service 


No quantum specified  


Australian Catholic Council 
for Employment Relations 


$40.10 pw C10 and 
below: $32.00 
pw 


 


  Above C10: 
3.9 per cent 


 


Australian Business 
Industrial and the New 
South Wales Business 
Chamber 


Not more than 1.9 per cent  


Australian Federation of 
Employers and Industries 


No more than 1.9 per cent, 
applicable to all 


 


Australian Hotels 
Association 


Not more than 1.9 per cent, 
applicable to all 


 


Australian Retailers 
Association 


1.9 per cent No quantum 
specified 


Requests 
increases to 
be considered 
on an 
award-by- 
award basis 
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Submission Proposal 
 National 


minimum 
wage 


Modern 
award 


minimum 
wages 


Exemption/ 
deferral 
sought 


Chamber of Commerce and 
Industry Queensland 


Not more than 
1.9 per cent 


No quantum 
specified 


Exemption for 
businesses 
subject to 
natural 
disasters 


Chamber of Commerce and 
Industry of Western 
Australia 


No quantum specified  


Housing Industry 
Association 


No quantum specified  


Master Grocers of Australia Not in excess of 1.1 per cent, 
applicable to all 


 


National Retail Association No increase  


Restaurant & Catering 
Industrial 


No increase  


South Australian Wine 
Industry Association 
Incorporated 


A flat dollar increase no 
higher than inflation 


 


Lee, Walter No quantum specified  
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Appendix 3: Index of Material 


Organisation Document Date 
Australian Business Industrial 
and the NSW Business 
Chamber Ltd 
Australian Catholic Council for 
Employment Relations 


Initial submission 
Post-budget 
submission 
Submission to 
preliminary hearing 
Submission in reply 
to preliminary 
hearing 


13 March 2018 
 
 


8 September 2017 
 


15 September 2017 


Initial submission 13 March 2018 
Submission in reply 9 April 2018 


 
 
 
 
 
 
 


Australian Chamber of 
Commerce and Industry 


Post-budget 
submission 
Response to 
questions on notice 
Response to 
questions for 
consultation 
Submission to 
preliminary hearing 


10 May 2018 
 


10 May 2018 
 


10 May 2018 
 
 


11 September 2017 


Initial submission 13 March 2018 
Submission in reply 9 April 2018 
Response to 
questions on notice 
Response to 
questions for 
consultations 


9 April 2018 
 


14 May 2018 


Australian Council of Social 
Service 


Initial submission 16 March 2018 


Australian Council of Trade 
Unions 


Submission to 
preliminary hearing 
Submission in reply 
to preliminary 
hearing 


8 September 2017 
 


15 September 2017 


Initial submission 13 March 2018 
Submission in reply 9 April 2018 
Response to 
questions on notice 
Post-budget 
submission 
Response to 
questions for 
consultations 


9 April 2018 
 


11 May 2018 
 


11 May 2018 


Australian Federation of 
Employers and Industries 


Initial submission 13 March 2018 
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Organisation Document Date 
Australian Government Initial submission 13 March 2018 


Response to 
questions on notice 
Post-budget 
submission 
Response to 
questions for 
consultations 


9 April 2018 
 


11 May 2018 
 


11 May 2018 


Australian Hotels Association Initial submission 20 March 2018 
Australian Industry Group Submission to 


preliminary hearing 
8 September 2017 


Initial submission 13 March 2018 
Submission in reply 9 April 2018 
Response to 
questions on notice 
Post-budget 
submission 
Response to 
questions for 
consultations 


9 April 2018 
 


11 May 2018 
 


11 May 2018 


Australian Retailers 
Association 
Chamber of Commerce and 


Initial submission 13 March 2018 
 


Initial submission 12 March 2018 
Industry of Western Australia Post-budget 


submission 
20 April 2018 


Chamber of Commerce and 
Industry Queensland 
Community and Public Sector 
Union 


Initial submission 13 March 2018 
 


Initial submission 24 April 2018 


Federal opposition Initial submission 13 March 2018 
Government of South Australia  Post-budget 


submission 
11 May 2018 


Government of Western 
Australia 


Initial submission 13 March 2018 


Housing Industry Association Initial submission 13 March 2018 
Master Grocers Australia Initial submission 13 March 2018 
National Retail Association  Initial submission  12 March 2018 
New South Wales Government Initial submission 20 March 2018 
Queensland Government Initial submission   19 March 2018 
Restaurant and Catering Initial submission 13 March 2018 
Industrial Response to 


questions on notice 
Response to 
questions for 
consultation 


13 April 2018 
 


7 May 2018 
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Organisation Document Date 
South Australian Wine Industry 
Association 


Initial submission 13 March 2018 


United Voice Submission to 
preliminary hearing 


7 September 2018 


Victorian Government Initial submission 9 March 2018 
Lee, W Initial submission 14 March 2018 
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Abbreviations 
 


2009–10 Review Annual Wage Review 2009–10 


2012–13 Review Annual Wage Review 2012–13 


2016–17 Review Annual Wage Review 2016–17 


2017–18 Review Annual Wage Review 2017–18 


2018–19 Review Annual Wage Review 2018–19 


2018 Bus Engineering 
and Maintenance Award 


State Transit Authority Bus Engineering and Maintenance Enterprise 
(State) Award 2018 


2018 Bus Operations 
Award 


State Transit Authority Bus Operations Enterprise (State) Award 2018 


2018 Senior and 
Salaried Officers Award 


State Transit Authority Senior and Salaried Officers’ Enterprise (State) 
Award 2018 


2019–20 Review Annual Wage Review 2019–20 


2020–21 Review Annual Wage Review 2020–21 


2021–22 Review Annual Wage Review 2021–22 


AAWI average annualised wage increase 


ABI Australian Business Industrial and Business NSW 


ABS Australian Bureau of Statistics 


ACCER Australian Catholic Council for Employment Relations 


ACCI Australian Chamber of Commerce and Industry 


ACOSS Australian Council of Social Service 


Act Fair Work Act 2009 (Cth) 


ACTU Australian Council of Trade Unions 


Ai Group Australian Industry Group 


AMWU Australian Manufacturing Workers’ Union 


ARTBIU Australian Rail Tram and Bus Industry Union 


ARA Australian Retailers Association 


ASU Australian Services Union 


AWOTE average weekly ordinary time earnings 


C4 Engineering Associate/Laboratory Technical Officer Level 1 


C10 Engineering/Manufacturing Tradesperson Level 1 


C14 Engineering/Manufacturing Employee Level 1 


Commission Fair Work Commission 
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CPI Consumer Price Index 


GDP gross domestic product 


GST Goods and Services Tax 


GVA gross value added 


LCI Living Cost Index 


LITO low income tax offset 


LMITO low and middle income tax offset 


LPC Low Pay Commission 


Manufacturing Award 
2020 


 
Manufacturing and Associated Industries and Occupations Award 2020 


Miscellaneous Award Miscellaneous Award 2020 


MGA Master Grocers Australia Limited 


NLW National Living Wage 


NMW national minimum wage 


NRA National Retail Association 


Panel Expert Panel for annual wage reviews 


RBA Reserve Bank of Australia 


R&CA Restaurant and Catering Industry Association 


Review Annual Wage Review 


SAWIA South Australian Wine Industry Association 


SDA Shop Distributive and Allied Employees’ Association 


SG Superannuation Guarantee 


Statistical report Statistical Report—Annual Wage Review 2021–22 


SWS Supported Wage System 


WAD Workplace Agreements Database 


WPI Wage Price Index 
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The Annual Wage Review Decision 
1. The Statutory Framework 


 
[1] The Fair Work Act 2009 (Cth) (Act) requires that each financial year the Commission, 
constituted by an Expert Panel for annual wage reviews (Panel), conduct and complete a review 
of the national minimum wage (NMW), modern award minimum wages and make a NMW 
order (the Review).1 


 
[2] The NMW order applies to award/agreement free employees2 and is dealt with in 
Division 4 of Part 2-6 of the Act.3 The NMW order sets both the NMW4 and special NMWs 
which apply to employees who are juniors; to whom training arrangements apply; or who have 
a disability and must set the casual loading for award/agreement free employees.5 An 
award/agreement free employee cannot be paid less than the rate of pay specified in the NMW 
order. 


 
[3] The making of a NMW order and the review and variation of modern award minimum 
wages are separate, but related, functions. They are related because they both form part of the 
‘safety net’ (see s.3(b)) and s.285(3) of the Act) provide that in exercising its powers to set, 
vary or revoke modern award minimum wages, the Panel ‘must take into account the rate of 
the national minimum wage that it proposes to set in the [R]eview’. It follows from s.285(3) 
that as part of the decision-making process in a Review the Panel must first form a view about 
the rate of the NMW it proposes to set (taking into account the statutory considerations relevant 
to that discrete task) and then take that proposed NMW rate into account (along with the other 
relevant statutory considerations) in exercising its powers to set, vary or revoke modern award 
minimum wage rates. 


 
[4] The Panel must conduct the Review within the legislative framework of the Act, 
particularly the object of the Act in s.3, the modern awards objective in s.134(1) and the 
minimum wages objective in s.284(1). The Panel’s task is to consider the relevant statutory 
considerations in the context of the prevailing economic and social circumstances in arriving 
at its decision in a Review. 


 
[5] In considering the modern awards objective, the Commission must ensure that modern 
awards, together with the National Employment Standards, provide a ‘fair and relevant 
minimum safety net of terms and conditions’, taking into account the particular considerations 
identified in s.134(1)(a)–(h). The minimum wages objective provides that the Commission 
‘must establish and maintain a safety net of fair minimum wages’ taking into account the 
considerations identified in s.284(1)(a)–(e). These statutory objectives are very broadly 
expressed and do not necessarily exhaust the matters which the Panel might properly consider 


 
 


1 Fair Work Act, s.285(2)(a)(i)–(ii); s.285(2)(c). 
2 Fair Work Act, s.294(3) and (4). While a special NMW may apply to a ‘specified class of … employees’, that has not been 


the practice to date. 
3 Fair Work Act, ss.293–299. 
4 Fair Work Act, s.294(1)(a). 
5 Fair Work Act, s.294(1)(b). 
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to be relevant. The range of such matters ‘must be determined by implication from the subject- 
matter, scope and purpose’ of the Act.6 


 
[6] The minimum wages objective and the object of the Act apply to the review and making 
of a NMW order.7 But the modern awards objective is not relevant to the review and making 
of a NMW order,8 as the making of such an order does not involve the performance or exercise 
of modern award powers. 


 
[7] The statutory tasks in ss 134 and 284 involve an ‘evaluative exercise’ which is informed 
by the considerations in s.134(1)(a)–(h) and s.284(1)(a)–(e). 


 
[8] As the Panel has observed in previous Review decisions, there is a degree of overlap 
between the various considerations which the Panel must take into account9 and a degree of 
tension is evident between some of these considerations. No particular primacy is attached to 
any of these considerations.10 Further, the weight to be attributed to a particular statutory 
consideration may vary from year to year depending on the social and economic context in a 
particular Review. It is this complexity that has led the Panel to reject a mechanistic or decision- 
rule approach to wage fixation.11 


 
[9] The general matters the Panel must take into account in performing its functions contain 
some common elements. In past Review decisions, the Panel has grouped the matters of direct 
relevance to the Review into three broad categories: 


 
• economic;12 
• social;13 and 
• collective bargaining.14 


 
6 Minister for Aboriginal Affairs and Another v Peko-Wallsend Limited and Others (1986) 162 CLR 24 at [39]–[40]; Penalty 


Rates Review Decision [2017] FCAFC 161 at [48] 
7 This follows from the fact that the minimum wages objective applies to the performance or exercise of the Commission’s 


functions under Part 2-6 of the Act (s.284(2)(a)) and the review and making of a NMW order is one of the Commission’s 
functions under Part 2-6. The objects of the Act are also relevant to the performance or exercise of this function (s.578). 


8 See s.134(2) of the Act. The review and making of a NMW order does not involve the performance or exercise of the 
Commission’s modern award powers and hence the modern awards objective has no application to that function. 


9 See [2015] FWCFB 3500 at [88]–[91]; [2016] FWCFB 3500 at [116]; [2017] FWCFB 3500 at [115], [129] 
10 See 4 Yearly Review of Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788 at [32] 
11 [2017] FWCFB 3500 at [129] 
12 For example, promoting productivity and economic growth (s.3(a)); promoting flexible modern work practices and the 


efficient and productive performance of work (s.134(1)(d)); the likely impact of any determination on business including on 
productivity, employment costs and the regulatory burden (s.134(1)(f)); the likely impact of any determination on 
employment growth, inflation and the sustainability, performance, and competitiveness of the national economy 
(s.134(1)(h)); the performance and competitiveness of the national economy, including productivity, business 
competitiveness and viability, inflation and employment growth (s.284(1)(a)); and acknowledging the special circumstances 
of small and medium-sized businesses (s.3(g)). 


13 For example, the establishment and maintenance of a safety net of fair, relevant and enforceable minimum wages within the 
context of an easy to understand, stable and sustainable modern award system (ss.3(b), 134(1), 134(1)(g) and 284(1)); the 
promotion of social inclusion through increased workforce participation (ss.134(1)(c) and 284(1)(b)); relative living 
standards and the needs of the low paid (ss.134(1)(a) and 284(1)(c)); the principle of equal remuneration for work of equal 
or comparable value (ss.134(1)(e) and 284(1)(d)); and providing a comprehensive range of fair minimum wages to junior 
employees, employees to whom training arrangements apply and employees with a disability (s.284(1)(e)). 


14 For example, the need to encourage collective bargaining (s.134(1)(b); see also s.3(f)). 
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[10] In the current Review the Australian Catholic Council for Employment Relations 
(ACCER) submitted that if the NMW order ‘is set at such a level where persons fall into 
disadvantage or poverty, then it does not answer the statutory description contained in s 284 of 
the FW Act’,15 that is, ‘a safety net of fair minimum wages’. 


 
[11] ACCER contends that the NMW and the C13 to C10 wage rates do not presently 
constitute ‘a safety net of fair minimum wages’. The short point advanced by ACCER is that 
‘to answer that statutory command in s 284, the NMW must be increased sufficiently to lift 
working people out of poverty’16 and that the failure to make such an order arising for this 
Review would amount to a jurisdictional error.17 


 
[12] During the course of the public consultations, ACCER’s counsel clarified the 
proposition advanced by ACCER, as being that to comply with the statutory discretion in s 284 
that the NMW order should be set at the level at which full-time employees with one or 2 
children are above the 60 per cent of median income poverty line. And, any order arising from 
the Review which did not achieve that result would be affected by jurisdictional error.18 


 
[13] It was put to counsel that this would require an increase of over 40 per cent to the NMW, 
which is significantly above ACCER’s proposal.19 In fact, for a single-earner couple with 
2 children, an increase of more than 50 per cent is needed in the NMW for disposable income 
for this household type to reach the 60 per cent median income poverty line. 


 
[14] ACCER’s counsel accepted that ACCER’s proposal for a 6.5 per cent increase in the 
NMW would not lift these employees out of poverty and hence, were we to accept ACCER’s 
construction argument, we would fall into jurisdictional error even if we were to grant an 
increase of the magnitude sought by ACCER. 


 
[15] ACCER has advanced similar propositions in previous Reviews. In the Annual Wage 
Review 2017–18 (2017–18 Review) proceedings ACCER contended that the Panel’s ‘primary 
obligation’ is to set a safety net wage that will provide a decent standard of living20 and, further, 
that the ‘operational objective’ of minimum wage setting under the Act is that: 


 
‘Full time workers have a reasonable expectation of a standard of living that will be in 
excess of poverty and one which will enable them to purchase the essentials for a 
“decent standard of living” and engage in community life, assessed in the context of 
community norms.’21 


 
[16] In the 2017–18 Review decision, the Panel rejected ACCER’s submission as to the 
‘operational objective’ of minimum wage setting under the Act and said: 


 
 


15 ACCER submission, 1 April 2022, at para. 25. 
16 Ibid at para. 101. 
17 Ibid at para. 18. 
18 Transcript of proceedings, 18 May 2022, PN332–PN354. 
19 Ibid, PN341–PN344. 
20 ACCER submission, 13 March 2018, at para. 42. 
21 Ibid at para. 215. 
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‘The proposition advanced finds no support in the words of the statute and seeks to 
elevate one consideration (“relative living standards and the needs of the low paid”) 
above all others.’22 


 
[17] For the same reasons we reject the construction of s.284 advanced by ACCER in these 
proceedings. Further, it seems to us that the proposition put is contrary to the following 
observations by the Full Federal Court in the Penalty Rates Review decision: 


 
‘It is not legitimate to take one element in the overall suite of potentially relevant 
considerations to the discharge of the FWC’s functions … and discern from that one 
matter a Parliamentary intention that the scheme as a whole is to be construed with that 
end alone in mind.’23 


 
[18] As the Panel has stated in numerous previous Review decisions, fairness in this context 
includes the perspective of employees and employers,24 and the Act requires the Panel to take 
into account all of the relevant statutory considerations.25 


 


[19] In the Annual Wage Review 2019–20 (2019–20 Review) decision the Full Bench 
considered the legislative framework in detail, including a consideration of what the Panel can 
and can’t do in a Review.26 The Panel adopted those observations in the Annual Wage Review 
2020–21 (2020–21 Review).27 We also adopt those observations. 


 
[20] The Act also sets out some important procedural fairness requirements for the 
Review. The Panel must ensure that all persons and bodies (referred to collectively as parties) 
are given a reasonable opportunity to make and reply to written submissions (s.289(1)). The 
timetable for the Review and all of the submissions and research reports were published on the 
Commission’s website to ensure that all parties had a reasonable opportunity to participate. 
The Panel has considered all the material received from parties, the information in the 
Statistical Report—Annual Wage Review 2021–22 (Statistical report) and the research referred 
to in the Research reference list in making its decision. 


 
[21] As was the case last year, the Review timetable was extended to allow parties to provide 
comment on the most recent available data. The Australian Bureau of Statistics (ABS) March 
Quarter 2022 National Accounts were released on 1 June 2022 and interested parties filed 
submissions in respect of these data on 3 June and 8 June 2022. In a Statement published on 
30 May 2022, the Australian Government was granted leave to lodge a new submission to the 
Review, by 4pm on Friday 3 June 2022.28 


 
[22] As a practical matter the Review decision had to be published sometime before 30 June 
2022 to allow sufficient time for draft variation determinations to be published and for 
interested parties to submit corrections or other amendments to the draft determinations. Given 


 


22 [2018] FWCFB 3500 at [25]. 
23 (2017) 350 ALR 592 at [33]. 
24 [2020] FWCFB 3500 at [104]; [2019] FWCFB 3500 at [10]. 
25 [2020] FWCFB 3500 at [104]; [2019] FWCFB 3500 at [11]. 
26 See [2020] FWCFB 3500 at [211]–[270] 
27 [2021] FWCFB 3500 at [4] 
28 [2022] FWCFB 84. 
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these constraints, our decision has not sought to canvass all of the issues raised in the 
submissions. We have focussed on the issues which the Act requires that we take into account. 
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2. Considerations 
 


[23] The economic and social considerations required to be taken into account in relation to 
the minimum wages objective in s.284(1)(a)–(e) and in relation to the modern awards objective 
in s.134(1)(a), (b), (c), (d), (e), (f) and (h) are dealt with in this section. A discussion of the key 
economic and social indicators follows. 


 
2.1 Economic Considerations 


 
[24] The latest National Accounts for the March quarter 2022 show that gross domestic 
product (GDP) grew by 0.8 per cent in the quarter and by 3.3 per cent over the year (Chart 1). 
Throughout the year, growth was particularly strong in the December quarter 2021 (3.6 per 
cent) following a decline in the September quarter (–1.8 per cent) that was affected by the Delta 
outbreak.29 Annual GDP growth was higher than over the previous year to the March quarter 
2021 (1.4 per cent), while there was also an improvement in GDP per capita (2.5 per cent 
compared with 1.3 per cent) and gross value added (GVA) (4.2 per cent compared with 0.6 per 
cent).30 


 
Chart 1: Economic growth, annual and quarterly growth rates 
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Source: Statistical report (version 9), 8 June 2022, Chart 1.1; ABS, Australian National Accounts: National Income, Expenditure and Product, 
March 2022. 


 
[25] Household consumption increased by 1.5 per cent in the March quarter 2022 and by 
4.0 per cent over the year. This led to a decline in the Household saving ratio to 11.4 per cent, 
the lowest since the start of the pandemic, although still above pre-pandemic levels. The 
increase in household consumption in the March quarter was driven by a rise in Transport 


 
 
 


29 ABS, Australian National Accounts: National Income, Expenditure and Product, September 2021: Economic activity 
decreased 1.9% in September quarter, media release, 1 December. 


30 ABS, Australian National Accounts: National Income, Expenditure and Product, March 2022. 
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services (60.0 per cent); Recreation and culture (4.8 per cent) and Hotels, cafes and restaurants 
(5.3 per cent).31 


 
[26] Reflecting the pattern in household consumption, growth in GVA was highest in the 
March quarter 2022 in Arts and recreation services (4.4 per cent); Transport, postal and 
warehousing (4.3 per cent); and Accommodation and food services (3.7 per cent). These 
industries benefited from easing COVID-19 restrictions and domestic and international border 
restrictions. 


 
[27] Over the year, GVA growth was highest in Administrative and support services 
(11.1 per cent); Agriculture, forestry and fishing and Information media and 
telecommunications (both 10.2 per cent). GVA fell in Mining (–2.0 per cent) and 
Accommodation and food services (–0.5 per cent). 


 
[28] Severe flooding in parts of Queensland and New South Wales led to lower output in 
Mining and Construction.32 According to the Budget, the direct economic cost of the floods 
was expected to reduce real GDP growth by around half a percentage point in the March quarter 
2022, largely due to reduced activity in the Mining, Agriculture, Accommodation and food 
services, Retail trade and Construction industries.33 


 
(i) The Labour Market 


 
[29] The labour market has rebounded strongly from the impacts of the pandemic. The 
unemployment and underemployment rates are at their lowest for some time, and the 
participation rate at its highest, in more than 10 years (Chart 2). In fact, the unemployment rate 
has not been this low since 1974.34 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


31 Ibid. 
32 ABS (2022), Weather and natural disaster impacts on the Australian national accounts, 1 June. 
33 Australian Government (2022), Budget 2022–23, Budget Paper No. 1, 29 March, p. 47. 
34 ABS, Labour Force, Australia, April 2022: Unemployment rate at 3.9%, media release, 19 May. 
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Chart 2: Unemployment, underemployment and participation rates 
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Source: Statistical report (version 9), 8 June 2022, Chart 6.1; ABS, Labour Force, Australia, April 2022. 
 


[30] The strong labour market and demand for labour is also evident in the increase in job 
vacancies. The Budget noted that the number of unemployed people per vacancy fell to its 
lowest value on record in November 2021 at 1.6.35 Chart 3 shows that growth in job vacancies 
has been relatively high over the last year and as a proportion of the labour force (job vacancy 
rate) is twice as high as it was 5 years ago. 


 
Chart 3: Job vacancies, annual growth and job vacancy rate 
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Source: Statistical report (version 9), 8 June 2022, Chart 6.11; ABS, Job Vacancies, Australia, February 2022; ABS, Labour Force, Australia, 
April 2022. 


 
Note: The ABS define the job vacancy rate as job vacancies as a proportion of the labour force. 


 
 
 


35 Australian Government (2022), Budget 2022–23, Budget Paper No. 1, 29 March, p. 55. 
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[31] A number of the submissions drew attention to the labour shortages faced by businesses, 
noting that there has been a slow return of skilled migrants and other visa holders following 
the opening of Australian borders.36 


 
(ii) Productivity 


 
[32] Movements in labour productivity growth over the last couple of years have been 
impacted by the pandemic, with peaks recorded during lockdown periods as the number of 
hours worked has been limited. Chart 4 shows that all measures of labour productivity have 
grown since the beginning of the pandemic. GDP per hour worked increased by 1.7 per cent in 
the March quarter 2022 to be 2.8 per cent higher over the year. This follows declines in the 
June and December quarters of 2021 and an increase of 3.1 per cent in the September quarter 
2021. 


 
Chart 4: Measures of productivity, indexes—Dec-11=100 
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Source: Statistical report (version 9), 8 June 2022, Chart 2.1; ABS, Australian National Accounts: National Income, Expenditure and Product, 
March 2022. 


 
Note: Labour productivity is measured as real GDP per hour worked. Gross value added measures the value of output at basic prices minus 
the value of intermediate consumption at purchasers’ prices. The market sector includes all industries except for Public administration and 
safety, Education and training and Health care and social assistance. 


 
(iii) Profits 


 
[33] Total company gross operating profits increased by 25.3 per cent over the year to the 
March quarter 2022, which is above the 5-year and 10-year averages (Table 1). The profits 
share was 31.1 per cent in the March quarter 2022, reaching a new peak.37 This indicates that, 


 
 
 


36 For example, R&CA, 1 April 2022, at para. 15; ACCI submission, 1 April 2022, at paras 17–19; MGA submission, 29 
March 2022, at para. 58. 


37 Statistical report (version 9), 8 June 2022, Chart 3.1. 
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despite some declines, business profits have been able to recover. The wages share fell to 
49.8 per cent.38 


 
Table 1: Company gross operating profits, mining and non-mining industries, growth 
rates 


Mining Non-mining Total 
 (%) (%) (%) 


Dec-11 4.4 1.2 2.3 
Dec-12 –27.1 3.5 –7.4 
Dec-13 37.0 1.3 11.2 
Dec-14 –20.5 1.3 –6.2 
Dec-15 –16.1 2.4 –3.0 
Dec-16 78.1 10.7 27.7 
Dec-17 2.4 6.3 4.9 
Dec-18 28.1 3.0 11.6 
Dec-19 8.0 0.9 3.7 
Dec-20 3.5 23.6 15.3 
Dec-21 37.3 0.7 14.2 
Mar-22 48.0 8.5 25.3 
5 years to Mar-22* 19.3 5.6 11.3 
10 years to Mar-22* 13.6 4.9 8.3 


Source: Statistical report (version 9), 8 June 2022, Table 3.3; ABS, Business Indicators, Australia, March 2022. 


Note: *Average annual growth rates. 


[34] As the Reserve Bank of Australia (RBA) observed in its May 2022 Statement on 
Monetary Policy, in respect of the underlying profits of ASX 200 companies: 


 
‘The high level of profits continues to reflect elevated earnings for energy and materials 
companies, driven by high commodity prices. Even so, the increase in profits was 
broadly based. Over 70 per cent of all ASX 200 companies reported increased earnings 
relative to the second half of 2020 (during the earlier phase of the pandemic) with over 
50 per cent of these companies exceeding analysts’ expectations.’39 


 
(iv) Wages 


 
[35] Wages growth, as measured by the Wage Price Index (WPI), reached 2.4 per cent over 
the year to the March quarter 2022, the highest since the December quarter 2018. Annual WPI 
growth has been below 3 per cent since the March quarter 2013. The WPI grew by 0.7 per cent 
in the quarter, the second in a row, which is the highest quarterly growth since the March 
quarter 2014.40 


 
 


38 Ibid. 
39 RBA (2022), Statement on Monetary Policy, May, p. 45. 
40 ABS, Wage Price Index, Australia, March 2022. 
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[36] The highest increases over the year to the March quarter 2022 were in Rental, hiring 
and real estate services (3.1 per cent), Manufacturing, Professional, scientific and technical 
services and Information media and telecommunications (all 2.7 per cent) and lowest in 
Electricity, gas, water and waste services (1.5 per cent) and Mining (1.8 per cent) (Chart 5). 
Annual growth was above average in Accommodation and food services (2.6 per cent) and 
below average in Retail trade (2.3 per cent). 


 
Chart 5: Wage Price Index by industry, average annual growth over decade and growth 
over year to March quarter 2022 
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Source: Statistical report (version 9), 8 June 2022, Chart 5.2; ABS, Wage Price Index, Australia, March 2022. 


Note: Data are expressed in original terms. 


[37] Over the 10 years to the December quarter 2021, the NMW and modern award 
minimum wages have increased by more than the WPI and have closely matched growth in 
average weekly ordinary time earnings (AWOTE) (Chart 6). 


 
[38] Growth in AWOTE has been larger than the WPI, for a range of reasons including 
compositional changes. Cumulative growth in the average annualised wage increase (AAWI) 
in federal enterprise agreements has been higher than both average measures of wages growth, 
the NMW and modern award minimum wages. 
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Chart 6: Measures of nominal wages growth, quarterly and cumulative growth rates, 
index 
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Source: Statistical report (version 9), 8 June 2022, Chart 5.1: ABS, Average Weekly Earnings, Australia, November 2021; ABS, Wage Price 
Index, Australia, March 2022; Manufacturing and Associated Industries and Occupations Award 2010; Manufacturing and Associated 
Industries and Occupations Award 2020. 


 
[39] Some employer groups submitted that we should take a cautious approach because of 
the relationship between wage increases and inflation. For example, the Australian Industry 
Group (Ai Group) submitted that ‘[a]n excessive minimum wage increase would fuel 
inflation’,41 while the Australian Chamber of Commerce and Industry (ACCI) submitted that 
‘any excessive increase in wages has the potential to trigger further inflation, which only adds 
to the already increasing costs to consumers and businesses’.42 


 
[40] Ai Group also submitted that the recent increase to the cash rate by the RBA ‘implies 
an increased sensitivity to wage pressures and heightens the likelihood of interest-rate driven 
disemployment effects flowing from wages pressures’ and that ‘a further period of wage 
moderation would help contain inflationary pressures and extend the run of job creation and 
the inroads that have been made into underemployment… [and] also help address the clear risk 
that a temporary rise in inflation could become a self-reinforcing cycle of rises in nominal 
wages and price.’43 


 
[41] Increases awarded in previous Reviews have been above the aggregate WPI growth for 
much of the last decade and have not resulted in a breakout of wages growth across the broader 
economy. As for the relationship between aggregate wages growth and inflation, the RBA 
stated the following in its Statement on Monetary Policy for May 2022 as a key domestic 
uncertainty: 


 
 
 
 


41 Ai Group submission in reply, 10 May 2022, at p. 2. 
42 ACCI, Transcript of proceedings, 18 May 2022, at PN191. 
43 Ai Group submission in reply, 10 May 2022, p. 4. 
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‘Inflation in Australia and internationally is now forecast to be elevated for much of the 
forecast period. As well as dampening real incomes, a period of higher inflation could 
change how governments, businesses and households respond to actual and expected 
movements in prices. Given the labour market is already quite tight, workers might be 
more able to demand and achieve higher wages to compensate for the increased cost of 
living even in the absence of a lift in productivity; if employers pass these increased 
wage costs on to consumers, this could result in inflation being sustained at a higher rate 
than currently anticipated.’44 


 
(v) Inflation 


 
[42] The most significant difference since the time of the last Review has been the increase 
in the Consumer Price Index (CPI). The CPI increased by 2.1 per cent in the March quarter 
2022 to be 5.1 per cent higher over the year, the highest annual increase since the introduction 
of the Goods and Services Tax (GST). Underlying inflation as measured by the trimmed mean 
increased by 1.4 per cent in the quarter and 3.7 per cent over the year, the highest since 2009.45 
Inflation is significantly higher than at the time of the last Review, where annual growth in the 
CPI and the trimmed mean were both 1.1 per cent (Chart 7).46 


 
[43] The main contributions to the sharp increase in inflation in the quarter were increases 
in new dwelling purchases by owner occupiers (5.7 per cent), due to rising construction costs 
and fewer grant payments, and Automotive fuel (11.0 per cent), driven by the Russian invasion 
of Ukraine. Over the year, new dwelling purchases by owner occupiers increased by 5.7 per 
cent and Automotive fuel increased by 35.1 per cent. Together, these items accounted for 
around one-third of the quarterly CPI increase and over one-quarter of the annual CPI 
increase.47 


 
[44] These increases in Automotive fuel are captured in the CPI in the March quarter 2022. 
The ABS shows that the average price of unleaded petrol was $1.83 per litre in the quarter, up 
from $1.64 per litre in the December quarter 2021.48 The Budget announced that the fuel excise 
and excise-equivalent customs duty rate that applies to petrol and diesel will be halved for 
6 months.49 This commenced from 30 March 2022 and therefore any effect on the CPI would 
be after the March quarter 2022. 


 
[45] The RBA commented that the sources of inflation broadened in the March quarter 2022 
from durable goods and new dwellings to also include groceries. Strong demand is also 
enabling firms to pass on increases in input costs,50 and retailers in the RBA’s liaison program 
have been more willing to accept price increases from their suppliers due to the broad-based 
cost increases they have faced.51 


 
 


44 RBA (2022), Statement on Monetary Policy, May, pp. 67–68. 
45 ABS, Consumer Price Index, Australia, March 2022. 
46 [2021] FWCFB 3500 at [116] 
47 ABS, Consumer Price Index, Australia, March 2022. 
48 Ibid; ABS, Consumer Price Index, Australia, December 2021. 
49 Fair Work Commission (2022), Information note—Low and middle income tax offset (LMITO) and fuel excise, 16 May. 
50 RBA (2022), Statement on Monetary Policy, May, p. 49. 
51 Ibid at p. 53. 
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[46] Another measure that the ABS produces that is relevant to this Review is the living cost 
index (LCI) for employee households. This index increased by 1.7 per cent in the March quarter 
to be 3.8 per cent higher over the year. This was the highest annual increase since the September 
quarter 2011. An information note published by Commission staff for last year’s Review 
explained that a significant driver of changes in the LCI since the pandemic has been a fall in 
mortgage interest as a result of the RBA lowering the cash rate during the period. Mortgage 
interest is not considered in the calculation of the CPI, while it is included as part of the LCI. 
The information note also showed that low-paid employees are less likely to own a home or 
currently be paying off a mortgage.52 It would then be expected that any increases to mortgage 
interest, as forecast by the RBA,53 will lead to higher increases in the LCI for employee 
households than the CPI. 


 
Chart 7: Measures of inflation—CPI, underlying inflation and LCI for employee 
households 
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Source: Statistical report (version 9), 8 June 2022, Chart 4.1; ABS, Consumer Price Index, Australia, March 2022; ABS, Selected Living Cost 
Indexes, Australia, March 2022. 


 
[47] Underlying inflation, calculated as the average of the trimmed mean and weighted 
median, does not necessarily measure the impact of changes in the cost of living faced by 
award-reliant workers, as it is calculated by reducing the impact of irregular or temporary price 
changes in the CPI.54 This includes economic shocks that have a significant and temporary 
impact on the CPI, such as changes in world oil prices which affects the price of automotive 
fuel55, a non-discretionary item.56 


 
 


52 Fair Work Commission (2021), Information note—Living costs, housing costs and low-income earners, additional material 
for the 2020–21 Review, 13 May. 


53 Statement by Philip Lowe, Governor: Monetary Policy Decision, 7 June 2022. 
54 [2020] FWCFB 3500 at [132] 
55 Cassidy N, Rankin E, Read M & Seibold C (2019), Explaining low inflation using models, Reserve Bank of Australia 


Bulletin, June. 
56 ABS (2021), Measuring Non-discretionary and Discretionary Inflation, 25 May. 
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[48] The Australian Council of Trade Unions (ACTU) submitted that: 
 


‘… headline inflation is the better measure than the trimmed mean because a fair 
minimum safety net involves considering the costs workers are actually facing… 
Workers are presently facing significant cost-of-living pressures, including for essential 
goods and services included in headline inflation, such as petrol and key items of food 
and groceries but currently excluded from underlying or trimmed mean inflation. In 
reality workers are paying for costs associated with headline inflation (such as higher 
petrol prices), because firms are passing on headline inflation to consumers to protect 
their profit margins…’57 


 
[49] Inflation in non-discretionary items increased by 6.6 per cent over the year to the March 
quarter 2022, much higher than for discretionary items (2.7 per cent) (Chart 8). Non- 
discretionary items are goods or services purchased because they meet a basic need, are 
required to maintain current living arrangements or are a legal obligation. As submitted by the 
ACTU, these include key items such as food and groceries, automotive fuel, electricity, gas 
and other household fuels.58 


 
Chart 8: Non-discretionary and discretionary inflation, cumulative growth rates 
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Source: Statistical report (version 9), 8 June 2022, Chart 4.4; ABS, Consumer Price Index, Australia, March 2022. 
 


Note: The ABS define non-discretionary expenditure as goods or services that are purchased because they meet a basic need (food, shelter, 
healthcare), are required to maintain current living standards, or are a legal obligation. Discretionary expenditure includes goods or services 
that could be considered as ‘optional’ purchases. 


 
[50] Households are likely to face increases in their power bills as electricity and gas prices 
increase. The Australian Energy Regulator reported that volume weighted average prices for 
electricity increased across all regions in the first quarter of 2022 compared with the same 


 
57 ACTU submission regarding the National Accounts March quarter 2022, 3 June 2022, at para. 19. 
58 ACTU submission, 1 April 2022 at para. 93. 
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quarter last year and at least doubled in most regions and quadrupled in Queensland.59 
Domestic gas prices were elevated in the first quarter of 2022, setting a new first quarter record, 
with increases already in the second quarter of the year.60 Further, oil prices have surged 
following the European Leaders agreement to ban 90 per cent of Russian oil imports by the 
end of the year.61 


 
[51] The Australian’s Global Food Forum discussed impacts on the grocery bill of 
Australians including labour shortages, the cost of raw materials and rising cost of fuel and 
utilities. Woolworths reported an overall average price inflation of 2.7 per cent and Coles of 
3.3 per cent.62 These factors combined suggest that households, particularly those that are low 
paid, will face further cost of living pressures. 


 
[52] The ACTU submitted that ‘there are various choices for measuring living cost inflation, 
with varying degrees of sensitivity to particular household circumstances’.63 It was further 
submitted that: 


 
‘… it would be hard to quantify a single optimal inflation rate that could be adopted to 
fully and fairly insulate the differing cost of living baskets from rising inflation. In our 
view, a broad range of indicators should be considered by the Panel given that it is 
entrusted to maintain a safety net for all award and minimum wage reliant workers 
including those who are least able to mitigate the inflation risks most relevant to their 
particular circumstances.’64 


 
[53] We have taken into account each measure of inflation and the cost of living as presented 
in the Statistical report and in submissions. Further, as noted in last year’s Review decision,65 
we accept that price increases and the cost of living at the aggregate level can mask the lived 
experience of low-paid workers. Price increases in non-discretionary purchases, such as rent 
and basic food staples, are more likely to affect the household budgets of the low paid.66 


 
(vi) Employment effects of minimum wage increases 


 
[54] Since the research by Bishop (2018) was undertaken and discussed in the 2017–18 
Review,67 there has been no new Australian research on the employment effects of minimum 
wages. Parties therefore continue to rely on international research to discuss these effects. 


 
[55] The ACTU provided commentary on international literature published since the last 
Review and concluded that: 


 
 


59 Australian Energy Regulator (2022), Wholesale markets quarterly Q1 2022, January–March, May at p. iv. 
60 Australian Energy Regulator (2022), Wholesale markets quarterly Q1 2022, January–March, May at p. v. 
61 European Commission (2022), Opening remarks by President von der Leyen at the joint press conference with President 


Michel following the special meeting of the European Council, 30 May. 
62 Raphael A (2022), Coles, Woolworths and ALDI expect grocery bills will continue to rise, news.com.au, 3 June. 
63 ACTU submission in reply, 8 May 2022, at para. 55. 
64 Ibid. 
65 [2021] FWCFB 3500 at [113]. 
66 Ibid [121]–[122]. 
67 [2018] FWCFB 3500 at [230]–[232]. 
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‘… the impacts of minimum wages suggests that the Panel cannot be satisfied that a 
minimum wage increase of the order sought in this review will have any measurable 
disemployment effect. The Panel can however be satisfied that lifting minimum wages 
may encourage adaptive strategies at the firm or industry level that increase productivity 
and efficiency (such as may be achieved through bargaining), may remove distortions 
in labour demand attributable to monopsony power and will reduce the gender pay gap 
and contribute to aggregate demand.’68 


 
[56] The studies included in the review discussed the work of Georgiadis and Franco 
Gavonel (2021), Campos-Vazquez and Esquivel (2021) and Clemens and Strain (2021). These 
were also considered by Ai Group. 


 
[57] The first study referred to was prepared for the Low Pay Commission (LPC) and 
considers the effects of the National Living Wage (NLW), COVID-19 and Brexit on care 
homes in England. Georgiadis and Franco Gavonel (2021) found that on average, NLW 
increases in April 2020 and April 2021 had a positive and significant effect on wages growth 
in care homes, but no significant effect on employment and hours.69 The authors argue that 
these effects could be explained by other offsets to the NLW, such as a reduction in employees’ 
absenteeism and training, and the deterioration of quality of care.70 


 
[58] Campos-Vazquez and Esquivel (2021) consider the effect of minimum wage increases 
in Mexico following a program introduced in 2019 that doubled the minimum wage in 
municipalities that shared a border with the United States. By 2021, the minimum wage was 
51 per cent higher on the northern border than in the rest of the country.71 The authors did not 
find any significant effect on employment following the doubling of the minimum wage but 
found that the increase raised workers earnings, especially at the bottom of the wage 
distribution.72 


 
[59] The Clemens and Strain (2021) study differentiated between the effects of large and 
small wage increases and between short and medium run effects based on US state and federal 
minimum wage policy over the past decade. The authors argued that the time period used 
provides a suitable opportunity to study the medium-run effects of both moderate and 
historically large minimum wage changes.73 Their results found that relatively large minimum 
wage increases had substantial, negative effects on employment among individuals with low 
levels of experience and education, while small minimum wage increases had only modest 


 
 
 
 
 


68 ACTU submission, 1 April 2022, at para. 56; ACTU submission in reply, 8 May 2022, at para. 134. 
69 Georgiadis A & Franco Gavonel M (2021), The impact of the National Living Wage on the adult social care sector in 


England in the light of COVID-19 pandemic and Brexit, report for the Low Pay Commission, Brunel University and 
University of Exeter, December, p. 2. 


70 Ibid, p. 17. 
71 Campos-Vazquez RM & Esquivel G (2021), 'The effect of doubling the minimum wage on employment and earnings in 


Mexico', Economics Letters, Vol. 209, Issue C, December, p. 1. 
72 Ibid, p. 4. 
73 Clemens J & Strain MR (2021), The heterogeneous effects of large and small minimum wage changes: evidence over the 


short and medium run using a pre-analysis plan, IZA Discussion Paper Series No. 14747, September, pp. 2–3. 
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effects.74 Their results also suggest that the medium-run effects of large minimum wage 
increases are larger and more negative than their short-run effects.75 


 
[60] In its reply submission Ai Group argued that most of the material relied upon by the 
ACTU was ‘irrelevant to the Australian economy’76 and that the results from Georgiadis and 
Franco Gavonel (2021) is unlikely to have ‘relevance or implications for the entire Australian 
economy’, noting that the health care sector in Australia has seen a higher increase in the WPI 
compared with other industries.77 In reference to the conclusion made by Clemens and Strain 
(2021) that large minimum wage increases have negative effects on employment among 
individuals with low levels of experience and education, Ai Group argued that ‘[g]iven that 
most of the occupations reliant on minimum wage increases in Australia are also classified as 
‘less qualified occupations’, a 5.5% increase in minimum wages would have a significant 
negative impact on employment levels in these occupations.’78 


 
[61] The Australian Government’s submission of 1 April 2022 also provided a summary of 
Australian and international studies on the employment effects of minimum wages. Although 
much of the literature was dated and had been addressed in previous Reviews,79 reference was 
made to recent work published by Cribb et al. (2021) commissioned by the LPC. 


 
[62] Cribb et al. (2021) estimate the effect of the introduction of the NLW in the UK in 2016 
and subsequent increases up to 2019.80 The Australian Government submitted that the study 
found that workers had experienced ‘positive wage effects’ from the increases in the NLW and 
commented that ‘[r]ecent LPC commissioned studies have found no statistically significant 
employment effects for workers in areas with higher exposure to the minimum wage following 
the NLW increases between 2016 and 2019.’81 


 
[63] The RBA noted that ‘[e]mployment is forecast to grow strongly during 2022, consistent 
with the ongoing strength in leading indicators of labour demand, before moderating thereafter 
in line with activity.’82 Labour force participation is ‘expected to be sustained at historically 
high levels over the forecast period, supported by the cyclical strength in labour market 
conditions and the longer-term trend toward increased participation among females and older 
Australians’ and ‘the unemployment rate is forecast to decline to around 3½ per cent in early 
2023 – the lowest level since 1974 – and remain around this level thereafter.’83 


 
[64] The RBA added that measures of labour underutilisation ‘are also forecast to decline to 
their lowest level in many years as firms increase staff hours to meet demand’, while ‘the 


 


74 Ibid, pp. 6, 32. 
75 Ibid, p. 3. 
76 Ai Group submission in reply, 10 May 2022, at p. 7. 
77 Ibid at p. 7. 
78 Ibid at p. 8. 
79 Australian Government submission, 1 April 2022, at paras 245–264. 
80 Cribb J, Giupponi G, Joyce R, Lindner A, Waters T, Wernham T & Xu X (2021), The distributional and employment 


impacts of nationwide minimum wage changes, report for the Low Pay Commission, Institute for Fiscal Studies, Bocconi 
University and University College London, December. 


81 Australian Government submission, 1 April 2022, at para. 261. 
82 RBA (2022), Statement on Monetary Policy, May, p. 61. 
83 Ibid. 
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reopening of the border could, over time, help to alleviate labour shortages in some industries, 
while also adding to demand in the economy’.84 


 
[65] We agree with the RBA’s assessment and remain of the view that moderate and regular 
increases in minimum wages do not result in significant disemployment effects. The growth in 
job advertisements has largely been among the low skilled who will benefit the most from an 
increase in the NMW and modern award minimum wages.85 


 
2.2 Social and Other Considerations 


 
[66] The minimum wages objective and the modern awards objective require the Panel to 
take into account: 


 
• relative living standards and the needs of the low paid;86 and 


 
• the principle of equal remuneration for work of equal or comparable value.87 


 
[67] In giving effect to the modern awards objective, we must also take into account ‘the 
need to encourage collective bargaining’.88 


 
[68] These statutory considerations inform the evaluation of what constitutes ‘a fair and 
relevant minimum safety net of terms and conditions’89 and ‘a safety net of fair minimum 
wages’.90 


 
(i) Relative living standards and the needs of the low paid 


 
[69] Growth in real wages (measured using the WPI) has shown greater variation during the 
pandemic, mainly due to changes in the CPI. Annual growth increased over the year to the June 
quarter 2020 (2.2 per cent) as inflation declined (–0.3 per cent). However, real wages fell over 
the following year to the June quarter 2021 (–2.1 per cent) as inflation picked up. While real 
wages have declined in short periods during the last 10 years, this was a much deeper and more 
sustained fall (Chart 9). 


 
 
 
 
 
 
 
 
 
 
 
 


84 Ibid. 
85 Australian Government submission, 1 April 2022, at para. 107. 
86 Ibid s.284(1)(c) and s.134(1)(a). 
87 Ibid s.284(1)(d) and s.134(1)(e). 
88 Ibid s.134(1)(b). 
89 Ibid s.134(1). 
90 Ibid s.284(1). 
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Chart 9: Real WPI growth 
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Source: Statistical report (version 9), 8 June 2022, Chart 9.2; ABS, Wage Price Index, March 2022; ABS, Consumer Price Index, March 2022. 
 


[70] The Panel has consistently adopted a threshold of two-thirds of median adult full-time 
ordinary earnings as the benchmark we use to identify who is ‘low paid’.91 


 
[71] Consistent with previous Review decisions, we accept that if the low paid live in 
poverty then their needs are not being met. In measuring poverty, we continue to rely on 
poverty lines based on a threshold of 60 per cent of median equivalised household disposable 
income and that those in full-time employment can reasonably expect to earn wages above a 
harsher measure of poverty. 


 
[72] We also acknowledge that there are limitations with measures of equivalised household 
disposable income when assessing poverty, as they are used to assess the circumstances of a 
selected household type, rather than individual circumstances. The poverty line essentially 
measures inequality at the lower end of the income distribution and does not measure observed 
needs or capacity to meet these needs, which is better indicated by measures of deprivation and 
financial stress. 


 
[73] The Australian Government’s submission of 1 April 2022 stated that the NMW rose by 
more than the CPI (and the WPI) between 2010 and 2021.92 This aligns with data in the 
Statistical report, showing that the real NMW increased by 7.9 per cent between the December 
quarter 2011 and the December quarter 2021.93 As there have been percentage increases in 
modern award minimum wages awarded in Review decisions during this time, both NMW and 
award-reliant workers have benefited from real wage increases. This is also demonstrated in 
the chart below, reproduced from the Statistical report, which shows the increase in the real 


 
 


91 [2020] FWCFB 3500 at [359] 
92 Australian Government submission, 1 April 2022, at paras 298–300, Chart 8.3. 
93 Statistical report (version 9), 8 June 2022, Table 9.1. 
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value of the NMW over the last decade. The recent rise in inflation has resulted in the real 
value declining substantially since the last Review (Chart 10). 


 
Chart 10: Real value of the NMW, index 
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Source: Statistical report (version 9), 8 June 2022, Chart 9.1; ABS, Consumer Price Index, Australia, March 2022; Fair Work Australia/FWC 
decisions. 


 
Note: Only percentage increases have been awarded since the Annual Wage Review 2010–11, hence, the real increase across all modern award 
minimum wage rates has been the same across the period. For the purpose of analysis, only the NMW is presented. 


 
[74] The Statistical report again contains estimates of disposable incomes for selected 
household types earning various wage rates in comparison to a 60 per cent median income 
poverty line. This is shown at Appendix 3. While over the last year there was a relatively large 
fall in the ratio for households that were receiving the JobSeeker payment, there was also a 
decline across all household types at all wage rates. 


 
[75] As the Panel has previously observed, these differences mean that it is not feasible for 
minimum wages alone to ensure that all of the family types with a minimum wage employee 
working full time have incomes that exceed relative poverty levels.94 Differences arise due to 
some families receiving support from the welfare system. Further, the margin between the 
60 per cent median income relative poverty line and the equivalised household disposable 
income represents, at best, a broad indicator of the extent to which the needs of the low paid 
are met. 


 
[76] Eight of the 14 household types had disposable incomes below the poverty line when 
earning the NMW. These included all single-earner households, except for single adult and 
single parent working full-time (with 1 or 2 children). This is 3 more household types than in 
the last Review following the removal of the additional JobSeeker payment. This was also the 
case for household types earning the C10 rate, however, single-earner couples receiving 
JobSeeker payment with 1 or no children had disposable incomes equivalent to the poverty 
line. 


 
 
 


94 [2021] FWCFB 3500 at [142] 
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[77] The ABS has again reported on indicators of financial stress in its Household Impacts 
of COVID-19 Survey. The latest survey, undertaken in April 2022, shows improvement across 
the proportion of households that were able to raise $2000, pay bills on time and expect to be 
able to pay bills in the next three months since May 2021 (Table 2). 


 
Table 2: Change in household financial stress 


 
May 2021 


(%) 
April 2022 


(%) 
May 2021 to April 2022 


(ppt change) 
Whether household could raise money for something important within a week* 
Able to raise $2000 76.2 86.7 10.5 
Able to raise $500 but not $2000 12.1 10.2 –1.9 
Unable to raise $500 5.4 2.2 –3.2 
Don’t know 6.1 0.9^ –5.2^ 
Whether household was unable to pay bills on time in the last three months due to a shortage of money** 
Was unable to pay bills on time 8.4 6.0 –2.4 
Was able to pay bills on time 90.4 93.9^ 3.5^ 
Whether household expects to be able pay bills received in the next three months 
Yes 90.9 96.6 5.7 
No 2.2 0.5 –1.7 
Don’t know 6.9 2.9 –4.0 


Source: Statistical report (version 9), 8 June 2022, Table 12.3; ABS, Household Impacts of COVID-19 Survey, May 2021; ABS, Household 
Impacts of COVID-19 Survey, April 2022. 
Note: * The definition of ‘something important’ was deliberately left up to the respondent to define. Examples given included paying 
unexpected bills and covering the cost of emergencies. ** Only includes households that received a selected bill in the last three months. 
Selected bills include electricity, gas or telephone bills, mortgage or rent payments, car registration or insurance, and home and/or contents 
insurance. ^ Proportion has a margin of error greater than 10 percentage points or proportion ± margin of error is less than 0 per cent or greater 
than 100 per cent, which should be considered when using this information. 


 
[78] We also assess these measures using data from the HILDA survey, which are provided 
annually and presented in the Statistical report for employee households and low-paid 
employee households. The proportion of households that reported any financial stress actually 
declined in 2020, and there was a significant decline among low-paid employee households. 
However, comparing the 2 tables shows that low-paid employee households were twice as 
likely to experience any financial stress as all employee households (24.0 per cent compared 
with 12.1 per cent) in 2020.95 


 
[79] Low-paid employee households were more than twice as likely to report the following 
financial stress indicators (Table 3). 


 
 
 
 
 
 
 
 
 
 
 
 
 


95 Statistical report (version 9), 8 June 2022, Tables 12.1 and 12.2. 
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Table 3: Financial stress experienced by households 
 


 Low-paid employee 
households 


All employee 
households 


(%) (%) 
Unable to raise $4000 in a week for 
something important 


9.6 4.6 


Could not pay electricity, gas or telephone 
bills on time 


10.0 4.9 


Went without meals 3.1 1.4 
Could not afford to heat home 2.2 1.0 
Sought assistance from welfare/community 
organisation 


3.8 1.3 


Sought financial help from friends or family 9.0 3.9 


Source: Statistical report (version 9), 8 June 2020, Tables 12.1 and 12.2; Household, Income and Labour Dynamics in Australia 
Survey, Wave 20. 


 
(ii) Collective Bargaining 


 
[80] In making the NMW order, the Panel must give effect to the minimum wages objective. 
While the minimum wages objective does not refer to ‘the need to encourage collective 
bargaining’, one of the objects of the Act is to encourage collective bargaining and, on that 
basis, it is appropriate to consider that legislative purpose in making the NMW order.96 


 
[81] The Attorney-General’s Department report Trends in Federal Enterprise Bargaining 
presents data on federal enterprise agreements that have not passed their nominal expiry date 
captured in the Workplace Agreements Database (WAD). 


 
[82] The report includes a measure of wages growth calculated from these agreements. 
Chart 11 shows that AAWIs for agreements in the private sector was 2.7 per cent in the 
December quarter 2021 and has been around 2.6 to 2.7 per cent since the September quarter 
2020. AAWIs for public sector agreements have been lower than in the private sector since the 
December quarter 2018, and was 2.3 per cent in the December quarter 2021. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


96 Fair Work Act, s.3(f). 
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Chart 11: AAWI for agreements approved in the quarter by sector 
Per cent 
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Source: Statistical report (version 9) 8 June 2022, Chart 10.2; Attorney-General’s Department, Trends in Federal Enterprise Bargaining, 
December quarter 2021. 


 
[83] The number of federal enterprise agreements approved in both the private and public 
sector has increased following the lows experienced in 2020 and early 2021 (Chart 12). 


 
Chart 12: Number of agreements approved in the quarter by sector, index 
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[84] We accept that there has been a decline in current enterprise agreements, but a range of 
factors impact on the propensity to engage in collective bargaining, many of which are 
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unrelated to increases in the NMW and modern award minimum wages.97 Given the complexity 
of these factors we are unable to predict the precise impact of our decision on bargaining. 


 
[85] The increases we have determined in this Review may impact on bargaining in different 
sectors in different ways. We cannot be satisfied that the increase we have determined will 
encourage collective bargaining. We have taken this into account along with the other statutory 
considerations in determining the outcome in this Review. 


 
(iii) Equal remuneration 


 
[86] The gender pay gap refers to the difference between average wages earned by men and 
women. It may be expressed as a ratio which converts average female earnings into a proportion 
of average male earnings on either a weekly or an hourly basis. The Statistical Report sets out 
3 measures of the gender pay gap, ranging from 8.8 per cent to 15.2 per cent.98 


 
[87] The consideration of the ‘principle of equal remuneration for work of equal or 
comparable value’ was comprehensively addressed in the 2017–18 Review decision and that 
discussion was adopted in the 2018–19 and 2019–20 Review decisions.99 We also adopt those 
observations. In particular, we accept that moderate increases in the NMW and modern award 
minimum wages would be likely to have a relatively small, but nonetheless beneficial, effect 
on the gender pay gap. 


 
3. The Decision: NMW and Modern Award Minimum Wages 


 
3.1 The parties’ proposals 


 
[88] The Panel received submissions from bodies representing the interests of employees, 
employers and other groups, the Australian Government and various state governments. The 
quantum and form of the proposed increase to the NMW and to modern award minimum wages 
varied significantly among the submissions. The timing of any increase was also the subject of 
a range of views. We deal with the timing issues in Chapter 4. 


 
[89] The ACTU, supported by a number of individual union submissions, sought a 5.5 per 
cent increase to the NMW and modern award minimum wages.100 ACCER sought an increase 
of 6.5 per cent to the NMW and ‘at a minimum to the C13 to C10 rates…in modern awards’.101 


 
[90] There was a diversity of views among various employer interests. ACCI supported an 
increase of ‘up to 3 per cent’.102 Ai Group proposed ‘a modest wage increase of 2.5 per cent’.103 
Australian Business Industrial and Business NSW (ABI) recommended that the Panel 
determine an increase of between 2.5 and 3 per cent, and submitted that: 


 
 


97 [2020] FWCFB 3500 at [116] 
98 Statistical report (version 9), 8 June 2022, Table 11.1. 
99 Ibid at [403]; [2019] FWCFB 3500 at [388]; [2018] FWCFB 3500 at [35]–[38] 
100 ACTU submission in reply, 8 May 2022 at para. 2. 
101 ACCER submission, 1 April 2022, at para. 9. 
102 ACCI submission in reply, 10 May 2022 at para. 11. 
103 Ai Group submission in reply, 10 May 2022 at p. 2. 
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‘an increase in wages significantly above underlying inflation, would compound the 
effects of increasing non-labour costs and undermine fragile business confidence. An 
increase broadly in line with inflation would help maintain relative living standards for 
workers and it is our view most businesses would have the capacity to accommodate 
these cost increases.’104 


 
[91] We return shortly to ABI’s observation about an increase ‘broadly in line with 
inflation’. 


 
[92] The Australian Retailers Association (ARA) supported an increase in minimum wages 
to ‘keep pace with the rising cost of living’ using the trimmed mean inflation rate as a measure 
of underlying inflation.105 We note that the most recent data show that the trimmed mean 
inflation rate was 3.7 per cent over the year to the March quarter 2022 and the latest RBA 
forecast expects the trimmed mean to increase by 4.5 per cent over the year to the June quarter 
2022. 


 
[93] Master Grocers Australia Limited (MGA) sought ‘further restraint in respect of any 
wage increases in the coming year’ and submitted that: 


 
‘Any increase in minimum award wage in 2022 would severely damage the continuing 
viability of many small businesses as they grapple with the ongoing threat of COVID-19 
and the recovery process.’106 


 
[94] Restaurant and Catering Industry Association (R&CA) submitted that there ‘be no 
change to the minimum wage’.107 


 
[95] The Australian Government’s submission of 3 June 2022 recommends that the Panel: 


 
‘ensures that the real wages of Australia’s low-paid workers do not go backwards… It is 
critical to ensure that these workers do not bear a disproportionate impact of these 
challenging conditions.’108 


 
[96] Various state governments also made submissions to the Review. 


 
[97] The Victorian Government supported an increase of ‘at least’ 3.5 per cent to the NMW 
and award minimum wages and submitted: 


 
‘an increase in the NMW and award wages of less than 3.5 per cent would effectively be 
seen as a cut to relative living standards and the needs of the low paid.’109 


 
 
 
 
 


104 ABI submission, 1 April 2022, at p. 3. 
105 ARA submission, 1 April 2022 at p. 2. 
106 MGA submission, 29 March 2022, at para. 4. 
107 R&CA submission, 28 March 2022, at para. 22. 
108 Australian Government submission, 3 June 2022, at paras 5, 7. 
109 Victorian Government submission, 31 March 2022, at para. 4. 
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[98] The New South Wales Government submitted that we should adopt a ‘cautious 
approach’ to the Review.110 


 
[99] The Government of South Australia recommended that the Panel adopt a ‘fair and 
balanced approach, which allows real wage growth to reflect a fair share of labour productivity 
growth, while mindful of ongoing uncertainty and challenging trading conditions faced by 
many businesses.’111 


 
[100] The Queensland Government supported an increase in minimum wages that is ‘fair and 
reasonable’.112 


 
[101] The Government of Western Australia recommended that the Panel award a 
‘meaningful pay increase’ to minimum and award wage earners and should adopt a ‘balanced 
approach’ in determining the quantum of such an increase.113 


 
[102] A list of the material filed is set out at Appendix 1. A summary of the positions advanced 
by the various parties is set out in Appendix 2. 


 
3.2 The low paid and award reliant 


 
[103] As mentioned in Chapter 1, the Panel’s task in a Review is to review the NMW, modern 
award minimum wages and to make a NMW order. 


 
[104] Both the minimum wages objective and the modern awards objective require that we 
take into account, among other considerations, ‘relative living standards and the needs of the 
low paid’.114 


 
[105] As mentioned in Chapter 2.2, the Panel has consistently adopted a threshold of two- 
thirds of median adult full-time ordinary earnings as the benchmark used to identify the ‘low 
paid’. 


 
[106] Using ABS data for May 2021, earnings below $22.20 per hour are considered to be 
‘low paid’; if using HILDA survey data the threshold is $22.56 per hour.115 The Australian 
Government’s submission of April 1 2022 provided an estimate of the number of low-paid 
award-reliant employees as at May 2021 using a pay threshold of below $22.20 per hour, which 
was between the C11 modern minimum award rate ($21.92) and the C10 rate ($23.09) as at 
May 2021.116 


 
[107] Workers paid at the current NMW rate ($20.33 per hour) and at award classification 
levels below the C10 rate ($23.67 per hour) are ‘low paid’ within the meaning of s.134(1)(a) 
and s.284(1)(c) of the Act. 


 


110 New South Wales Government submission, 1 April 2022, at para. 57. 
111 Government of South Australia submission, 6 May 2022, at para. 18. 
112 Queensland Government submission, 5 May 2022, at p. 2. 
113 Government of Western Australia submission, 1 April 2022, at paras 6–7. 
114 Fair Work Act ss.284(1)(e) and 134(1)(a). 
115 Australian Government submission, 1 April 2022, at paras 336, 338. 
116 Ibid at Chart 2.1. 
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[108] The C10 classification is the minimum award rate set under the Manufacturing and 
Associated Industries and Occupations Award 2020 (the Manufacturing Award 2020) (and 
predecessor awards) that has traditionally been used as a benchmark for setting minimum 
wages across awards. Under the Manufacturing Award 2020, workers at the C10 classification 
are those with recognised trade certificate, Certificate III in Engineering—Mechanical Trade, 
or Certificate III in Engineering—Fabrication Trade, or Certificate III in Engineering— 
Electrical/Electronic Trade, or equivalent.117 


 
[109] The current NMW rate of $20.33 per hour is equivalent to the base rates (or lowest pay 
points) in 43 of the 121 modern awards. For convenience these modern award base rates are 
referred to as the C14 rate. The wage rates of workers in the other pay point classifications in 
these 43 awards, as well as the base wage rates in the remaining 78 modern awards, are all 
above the NMW rate.118 


 
[110] Analysis by the Australian Government in its 1 April 2022 submission using the 
HILDA survey data shows that in 2020 just over half (55.2 per cent) of low-paid workers were 
female and that low-paid work tends to be concentrated among younger workers.119 Over half 
(52.4 per cent) of low-paid workers were aged under 30, with 13.4 per cent aged between 15 
and 19 years, and around a quarter (24.2 per cent) in the 20-to-24-year-old age cohort.120 Some 
53.9 per cent of low-paid workers worked part-time hours and 56.9 per cent were on casual 
contracts.121 


 
[111] The vast majority of Australian workers have their pay set by one of three different 
methods: awards, enterprise agreements and individual arrangements. 


 
[112] Chart 2.1 in the Australian Government’s submission of 1 April 2022 shows that: 


 
• 2,659,400 (23 per cent) of employees had their pay set by awards; 


 
• 805,200 award reliant employees were ‘low paid’, including 88,900 award reliant 


employees paid the NMW rate; and 
 


• Up to 184,000 employees in total (1.6 per cent of employees) are paid the NMW 
rate122 comprising: 88,900 award-reliant employees; 79,200 employees on individual 
agreements; and 15,900 employees covered by enterprise agreements.123 


 
[113] The Panel’s decision also affects some employees covered by enterprise agreements or 
individual pay-setting arrangements. 


 
 
 


117 MA000010 
118 Australian Government submission, 1 April 2022, at para. 23. 
119 Ibid at para. 32. 
120 Ibid. 
121 Ibid, Appendix A, Table A.2. 
122 This excludes workers paid junior, apprentice and disability rates of pay. 
123 Australian Government submission, 1 April 2022 at Chart 2.1. 


 


32 


553







[2022] FWCFB 3500 
 
 
 


[114] Using data from the WAD, the Australian Government’s submission of 1 April 2022 
submitted that 94,354 employees on federal enterprise agreements have wages directly linked 
to Review decisions.124 This estimate includes the number of employees covered by agreements 
current as at 31 December 2021 with a clause which states that the entirety of the Review 
decision will be applied in full and automatically to wages. 


 
[115] Some employees on individual arrangements have their wages set above the relevant 
award but are influenced by Review decisions, though there is some uncertainty about the 
nature and extent of the impact of Review increases.125 


 
[116] A 2013 survey of non-public sector award-reliant organisations asked whether they 
passed on the Annual Wage Review 2011–12 decision of a 2.9 per cent increase to minimum 
wages to any of their employees on over-award arrangements. Some 24 per cent of respondents 
passed on the increase to more than half of their employees on over-award arrangements, 6 per 
cent passed on the increase to half of these employees and 70 per cent did not pass on the 
adjustment.126 


 
[117] A more recent paper by Bishop and Cassidy (2019) suggests that ‘around 12 per cent 
of all wage changes in [enterprise agreements] and 8 per cent of all wage changes in individual 
arrangements … are influenced by award decisions.’127 


 
3.3 The Panel’s approach 


 
[118] The Panel’s approach to its statutory function is broadly reflected in the following 
extract from the Annual Wage Review 2014–15 decision: 


 
‘In taking into account available economic and social data, the Panel’s approach is 
broadly to assess the changes in these data from year to year and determine how they 
inform the statutory criteria. Put another way … if there were no change in the relevant 
considerations from one year to the next then, all other things being equal, a similar 
outcome would result.’128 


 
[119] Generally speaking, differently constituted Panels should evaluate the evidence and 
submissions before them in accordance with a consistent and stable interpretation of the 
legislative framework. Justice requires consistent decision making unless a difference can be 
articulated and applied.129 While we seek to explain our view of the circumstances (including 
forecasts or projections) prevailing in each Review in comparison with previous years, it is not 
feasible to quantify the weight given to particular factors in balancing the various 
considerations prescribed by the Act. Rather, we consider all information about the economic 
and social environment that is available to inform our decision. 


 
 
 


124 Ibid. 
125 [2014] FWCFB 3500 at [47]. 
126 Wright S and Buchanan J (2013), Award reliance, Research Report 6/2013, Fair Work Commission, December, p. 37. 
127 Bishop J & Cassidy N (2019), Wages Growth by Pay-setting Method, RBA Bulletin, June, p. 81. 
128 [2015] FWCFB 3500 at [7] 
129 Gala v Preston (1991) 172 CLR 243 [12] 
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[120] We accept that the decision-making process in a Review should be as transparent as 
possible and accordingly we disclose the factors which are most relevant in a particular year, 
and we have done so in this decision. 


 
[121] We turn first to the changes in the economic circumstances since last year’s decision. 
The key differences in economic indicators between last year and this year are set out in Table 
4 below. 


 
Table 4: Key differences in economic indicators between 2020–21 Review and 2021–22 
Review 


 
Indicator 2020–21 Review 2021–22 Review 
CPI growth 1.1 per cent over year to 


March quarter 2021 
Trimmed mean inflation 1.1 per cent over year to 


March quarter 2021 


5.1 per cent over year to 
March quarter 2022 


3.7 per cent over year to 
March quarter 2022 


Unemployment rate 5.5 per cent in April 2021 3.9 per cent in April 2022 
Persons employed  13 040 400 in April 2021  13 401 700 in April 2022 
Non-mining business 
investment growth 


–3.0 per cent over year to 
March quarter 2021 


5.3 per cent over year to 
March quarter 2022 


WPI growth 1.5 per cent over year to 
March quarter 2021 


2.4 per cent over year to 
March quarter 2022 


 


 


Source: Statistical report (version 9), 8 June 2022; Statistical report—Annual Wage Review 2020–21 (version 12), 15 June 
2021; ABS, Australian National Accounts: National Income, Expenditure and Product, March 2022. 


 
[122] The most significant changes since the time of the 2020–21 Review decision have been 
the sharp rise in the cost of living, as evidenced by the various measures of inflation, and the 
strengthening of the labour market. We turn first to the labour market. 


 
[123] At the aggregate level, labour market performance has been particularly strong. The 
unemployment rate has fallen to 3.9 per cent, compared to 5.5 per cent in April 2021.130 
Measures of underemployment have also fallen. The improvement in the labour market is 
forecast to continue in the period ahead. As the RBA states in its May 2022 Statement on 
Monetary Policy: 


 
‘The labour market has improved further and demand for labour is strong. The 
unemployment rate reached 4 per cent in recent months and measures of 
underemployment have also declined. The level of job vacancies is very high, at a time 
when the participation rate and the ratio of employment to working-age population are 
already at historical highs. The unemployment rate is therefore forecast to decline 
further, to around 3½ per cent in early 2023. This would be its lowest level in almost 
50 years.’131 


 
[124] As mentioned, there has been a sharp rise in the cost of living since last year’s Review. 


 
 


130 Since revised to 5.4 per cent. 
131 RBA (2022), Statement on Monetary Policy, May, p. 1. 
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[125] The main measures of inflation that we consider are the CPI and underlying inflation. 
There are two measures of underlying inflation—the trimmed mean and weighted median.132 
As discussed in the 2019–20 Review decision, underlying inflation is calculated to remove 
volatility in the quarterly price changes in the CPI due to large, irregular price movements to 
determine the underlying trend.133 


 
[126] At the time of last year’s Review decision, the CPI and the trimmed mean measure of 
inflation both stood at 1.1 per cent over the year to the March quarter 2021. The comparable 
figures now stand at 5.1 per cent (for the CPI) and 3.7 per cent (for the trimmed mean). 


 
[127] There is also a marked difference in the inflation forecasts. Table 5 highlights the 
different inflation forecasts now compared with last year. 


 
Table 5: RBA forecasts of inflation, 2020–21 Review and 2021–22 Review 


 
As at 2020–21 Review Jun-21 Dec-21 Jun-22 Dec-22 
CPI 3¼ 1¾ 1¼ 1½ 
Trimmed mean 1½ 1½ 1½ 1¾ 


As at 2021–22 Review Jun-22 Dec-22 Jun-23 Dec-23 
CPI 5.5 5.9 4.3 3.1 
Trimmed mean 4.5 4.6 3.6 3.1 


Source: [2021] FWCFB 3500 at [37]; RBA (2022), Statement on Monetary Policy, May, Appendix: Forecasts. 
 


[128] As the RBA noted in its May 2022 Statement on Monetary Policy: 
 


‘The outlook for inflation is also materially higher than envisaged three months ago. 
Headline inflation is now expected to peak at around 6 per cent in the second half of 
this year, partly driven by higher petrol prices and sharp increases in the cost of new 
dwellings. Trimmed mean inflation is expected to peak at around 4¾ per cent.’134 


 
[129] The sharp rise in inflation impacts business and workers. The cost of business inputs 
increases which, depending on the capacity to pass on those costs, adversely impacts 
profitability. Absent a wage increase, inflation erodes the real value of workers’ wages, reduces 
their living standards and the capacity of the low paid to meet their needs. 


 
[130] The low paid are particularly vulnerable in the context of rising inflation. 


 
[131] In its May 2022 Statement on Monetary Policy, the RBA noted that the sources of 
inflation are broadening, beyond petrol prices and other global factors with price increases 
picking up for many grocery items: 


 
 
 


132 The RBA uses the trimmed mean for forecasting because it strips out extremes on both the high and low sides, and does 
not presume where the noise comes from. 


133 [2020] FWCFB 3500 at [132] 
134 RBA (2022), Statement on Monetary Policy, May, p. 1. 
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‘Grocery prices have also picked up strongly over recent months as supermarkets passed 
through supplier cost increases and reduced discounting activity in response to supply 
disruptions ... Grocery prices (excluding fruit & vegetables) increased by 2.8 per cent 
in the quarter—the strongest quarterly outcome since 1983—with prices 4.9 per cent 
higher than a year ago… Price increases for most fresh food categories were strong in 
the quarter, including for meat, which continued to be affected by limited supply as 
farmers restock herds… Prices of fruit & vegetables increased by 2.3 per cent in the 
quarter to be 6¾ per cent higher over the year.’135 


 
[132] As the Panel also noted in last year’s decision, price increases and the cost of living at 
the aggregate level can mask the lived experience of low-paid workers.136 Research from the 
RBA has shown that, compared with low-income households, high-income households tend to 
allocate a larger share of their spending to discretionary services such as travel and recreation, 
as well as to durable goods. In contrast, low-income households tend to allocate a larger share 
of spending to non-durable goods and rent.137 Price increases in non-discretionary purchases, 
such as rent and basic food staples are more likely to adversely affect the household budgets 
of the low paid.138 


 
[133] It is notable that the non-discretionary components of the CPI increased by 6.6 per cent 
over the year to the March quarter 2022.139 The increased cost of non-discretionary items will 
particularly impact low-income households and many low-paid workers. 


 
[134] As the RBA observed in its May 2022 Statement on Monetary Policy: 


 
‘Cost-of living pressures from rising food and fuel costs are likely to fall unevenly across 
households, as lower-income households spend a greater proportion of their income on 
food and fuel and have relatively limited buffers of savings to draw upon.’140 


 
[135] The 2.5 per cent increase awarded in last year’s Review decision exceeded the RBA’s 
forecasts at that time for CPI growth and trimmed mean inflation, which were forecast to 
increase by 1.25 per cent and 1.5 per cent respectively, over the year to the June quarter 2022.141 
Had these forecasts been realised the 2.5 per cent increase would have resulted in a real wage 
increase for employees affected by the Review decision. As noted above, the position has 
changed markedly. As at the March quarter 2022 the headline CPI rate is 5.1 per cent and 
trimmed mean inflation is at 3.7 per cent. Consequently, award-reliant employees and low-paid 
employees have seen a fall in their real wages. 


 
[136] The changes in the economic context weigh in favour of an increase in the NMW and 
modern award minimum wages. 


 
135 RBA (2022), Statement on Monetary Policy, May p. 53. 
136 [2021] FWCFB 3500 at [113] 
137 Beech A, Dollman R, Finlay R & La Cava G (2014), The Distribution of Household Spending in Australia, RBA Bulletin, 


March, p. 15. 
138 ACTU submission, 1 April 2022 at para. 206; van Kints M & Bruenig R (2021), ‘Inflation variability across Australian 


households: implications for inequality and indexation policy’, Economic Record, Vol. 97, Issue 316, pp 1–23. 
139 ABS, Consumer Price Index, Australia, March 2022. 
140 RBA (2022), Statement on Monetary Policy, May, p. 56. 
141 [2021] FWCFB 3500 at [37] 
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[137] The approach taken by the Panel to forecasts and actual data outcomes is encapsulated 
in the following observation in the Annual Wage Review 2012–13 (2012–13 Review) decision: 


 
‘To the extent that the forecast economic indicators do not ultimately reflect the actual 
performance of the economy, this forms part of our broad assessment and our 
consideration of the actual indicators in subsequent reviews.’142 


 
[138] Applying this approach in the present context also weighs in favour of an increase in 
the NMW and modern award minimum wages. 


 
(i) Social and other considerations 


 
[139] As mentioned in Chapter 1, in addition to various economic considerations we are 
required to have regard to various social considerations and to ‘the need to encourage collective 
bargaining’. The minimum wages objective and the modern awards objective require us to take 
into account ‘relative living standards and the needs of the low paid’. 


 
[140] As mentioned in Chapter 2.2, the Statistical Report contains estimates of disposable 
incomes for selected household types earning various wage rates in comparison to a 60 per cent 
median income poverty line. As shown in Appendix 3, as at December 2021 the position of all 
household types, across all wage rates, had declined compared to their position in December 
2020. Eight of the household types had disposable incomes below the poverty line, 3 more than 
at the time of last years’ Review. 


 
[141] Data from the HILDA survey shows that low-paid employee households were twice as 
likely to experience financial stress when compared to all employee households. 


 
[142] The requirement to take into account relative living standards and the needs of the low 
paid supports an increase in the NMW and modern award minimum wages. 


 
[143] As we cannot be satisfied that an increase in minimum wages will encourage collective 
bargaining this fact weights against an increase in minimum wages. 


 
(ii) Superannuation and Budget Measures 


 
The Superannuation Guarantee Rate Increase 


 
[144] The Superannuation Guarantee (Administration) Amendment Act 2012 (Cth) amended 
the Superannuation Guarantee (Administration) Act 1992 to increase the Superannuation 
Guarantee (SG) rate from 9 per cent to 12 per cent. The increase was to be phased in and 
increased by 0.25 percentage points on 1 July 2013 to be 9.25 per cent and on 1 July 2014 to 
be 9.5 per cent.143 The planned increases were postponed following amendments provided in 
the Minerals Resource Rent Tax Repeal and Other Measures Bill 2014 (Cth). The next increase 
is planned for 1 July 2022, where it will increase by 0.5 percentage points to 10.5 per cent, and 
eventually reach 12 per cent by 1 July 2025. 


 
142 [2013] FWCFB 4000 [8] 
143 Ibid at [334] 
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[145] In last year’s Review, we noted that the 2021–22 Commonwealth Budget proposed to 
remove the threshold of $450 per month (before tax) under which employees do not need to be 
paid the SG by their employer.144 The removal of the threshold will apply from 1 July 2022 
and the Australian Government estimates it will affect around 300,000 individuals, 63 per cent 
of whom are women.145 


 
[146] The increase in the SG rate and the removal of the threshold will increase employment 
costs and for that reason they are moderating factors in our consideration of the adjustment to 
minimum wages. 


 
2022–23 Budget measures to support households 


 
[147] The 2022–23 Budget made several other announcements regarding changes to support 
businesses and to households. As the Panel has previously stated, it does not take into account 
proposed changes that have yet to be legislated. Two proposals that have been legislated and 
received Royal Assent are the increase to the low and middle income tax offset (LMITO) and 
the cost of living payment.146 


 
[148] We have previously discussed and considered the LMITO.147 The LMITO was 
introduced for the 2018–19 financial year and is paid as a lump sum after the lodging of income 
tax returns. The 2019–20 Budget announced that the LMITO would be extended for the 2019– 
20, 2020–21 and 2021–22 financial years. The Budget also announced an increase to the 
LMITO: the minimum offset amount would increase to $255 (up from $200), with the rate 
increasing by 7.5 cents per dollar (up from 3 cents) to the new maximum level of $1080 (up 
from $530), before phasing out at 3 cents per dollar (up from 1.5 cents). This higher LMITO 
replaced the initial offset amounts for the 2018–19 financial year and thereafter. 


 
[149] In the 2020–21 Review decision, the Panel accepted the submission of the ACTU that 
the retention of the LMITO for the next financial year means no change in the net position for 
impacted workers relative to the current state.148 


 
[150] In the 2022–23 Budget, the Australian Government announced an increase of $420 to 
the LMITO for the 2021–22 financial year, paid from 1 July 2022, thereby increasing the 
maximum payment from $1080 to $1500.149 


 
[151] For the 2022–23 year, the LMITO provided an offset of $675 for those whose personal 
income is less than $37 000, increasing to $1500 for incomes from $37 000 to less than $48 000 
at a rate of 7.5 cents per dollar. This includes the $420 Cost of living tax offset. The maximum 


 
 


144 [2021] FWCFB 3500 at [60] 
145 Ibid; Treasury Laws Amendment (Enhancing Superannuation Outcomes For Australians and Helping Australian 


Businesses Invest) Act 2022; 2021–22 Budget Measures, Budget Paper No.2, 1 March 2021 p. 26. 
146 See Fair Work Commission (2022), Information note—Summary of measures from the 2022–23 Budget, 14 April. 
147 [2021] FWCFB 3500 at [64]–[65]; [2020] FWCFB 3500 [357]; [2019] FWCFB 3500 at [50]–[51]; Fair Work 


Commission (2019), Information note—Changes to the tax-transfer system, additional material for the 2018–19 Review, 3 
April. 


148 [2021] FWCFB 3500 at [69] 
149 Australian Government (2022), Budget 2022–23, Budget Paper No. 1, 29 March, p. 15. 
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LMITO of $1500 applied to incomes between $48 000 and $90 000. For incomes above 
$90 000, the LMITO phased out at a rate of 3 cents per dollar. The LMITO worked in 
conjunction with the low income tax offset (LITO), which applied to incomes of $37 000 or 
less. The maximum LITO is $700. 


 
[152] All LMITO recipients will benefit from the $420 increase except those who do not 
require the full offset to reduce their tax liability to zero. All other features of the current 
LMITO remain unchanged. The fact that the maximum LMITO applies to those earning 
between $48 001 and $90 000 means that this additional offset is likely to benefit middle- 
income earners more than the low paid. 


 
[153] Also announced in the Budget and since legislated is a one-off cost of living payment 
of $250 made in April 2022 to eligible recipients to assist with higher cost of living pressures.150 
Those receiving the one-off payment are those receiving payments such as the age pension, 
disability support pension, parenting payment, carer payment, JobSeeker payment and youth 
allowance. These recipients are less likely to be working and therefore the benefit to low-paid 
workers of these payments is likely to be small. 


 
[154] Consistent with the position taken in past Review decisions we have taken into account 
the 0.5 percentage point increase in the SG rate, the removal of the $450 SG threshold and the 
2022–23 Budget measures mentioned above in determining the level of increases in minimum 
wages in this Review, but we have not applied a direct, quantifiable discount to the minimum 
wage increases. These SG changes and Budget measures are moderating factors in our 
consideration of the adjustment to minimum wages and consequently the increase in the NMW 
and modern award minimum wages we have determined in this Review are lower than they 
would have been absent these factors. 


 
[155] It is convenient to deal here with a submission advanced by Ai Group in support of its 
proposed ‘modest wage increase of 2.5 per cent’: 


 
‘When the proposed 2.5% wage increase is considered alongside the 0.5% 
Superannuation Guarantee increase that is operative from 1 July 2022 and the equivalent 
of a 1.3% increase in pre-tax income that an employee on the NMW will receive in the 
coming months as a result of the announced increase in the Lower and Middle Income 
Tax Offset, our proposal would result in the equivalent of a 4.3% increase in pre-tax 
remuneration for low paid employees.’151 


 
[156] Ai Group’s analysis is flawed in three respects. First, as mentioned above, the Panel has 
consistently eschewed the application of a direct, quantifiable discount for SG increases and 
Budget measures. Ai Group’s attempt to quantify the value of particular measures as a means 
of justifying a lower increase in minimum wages is inconsistent with the Panel’s approach. 
Second, quantifying the benefit of the LMITO as the equivalent of a 1.3 per cent increase in 
pre-tax income for an employee on the NMW is apt to mislead as there are comparatively few 
full-time employees paid at the NMW level. The benefit provided by the increase in the LMITO 
varies significantly depending on income and may provide little or no benefit to many low- 
paid part-time employees who are not employed on a full-time basis. 


 
150 Ibid, p. 167; Treasury Laws Amendment (Cost of Living Support and Other Measures) Act 2022 
151 Ai Group reply submission, 10 May 2022, p. 2. 
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[157] And, finally, Ai Group’s reliance on the 0.5 percentage point increase in the SG rate to 
arrive at ‘the equivalent of a 4.3% increase in pre-tax remuneration for low paid employees’ 
ignores the fact the SG rate increase is a deferred benefit; it does not assist low-paid employees 
to meet their current needs and cost of living pressures. 


 
Consideration 


 
[158] As mentioned in Chapter 1, the Panel’s task is to consider the relevant statutory 
considerations in the context of the prevailing economic and social circumstances in arriving 
at its decision. 


 
[159] A number of the submissions drew attention to the complexity of the Panel’s task in the 
prevailing circumstances. As ABI put it: 


 
‘this year may be one of the most difficult years for the Panel’s decision due to the 
evidence indicating the continuation of a two-speed economy, significantly increasing 
costs to business, lingering uncertainty due to the ongoing pandemic and low business 
confidence, against a backdrop of rising inflation and consumer costs.’152 


 
[160] The statutory tasks in ss 134 and 284 involve an ‘evaluative exercise’ in which the 
considerations in s.134(1)(a)–(h) and s.284(1)(a)–(e) inform the evaluation of what might 
constitute ‘a fair and relevant minimum safety net of terms and conditions’ and ‘a safety net of 
fair minimum wages’. 


 
[161] As the Panel has observed in numerous past Review decisions there is often a degree of 
tension between the economic and social considerations which we must take into account. A 
substantial wage increase may better address the needs of the low paid and improve the living 
standards of award-reliant employees relative to those employees who are not award reliant; 
but it may, depending upon the prevailing economic circumstances, adversely affect the 
performance and competitiveness of the national economy. A substantial wage increase may 
reduce the capacity to employ the marginalised and hence impact on employment growth or 
add to inflationary pressures. The range of considerations we are required to take into account 
calls for the exercise of broad judgment, rather than a mechanistic approach to minimum wage 
fixation. 


 
[162] The submissions on behalf of the various employer interests tended to highlight the 
downside risks to the economy. ACCI submitted that the ‘fragility of the recovery remains 
problematic’ and that ‘[t]here is an overwhelming impression of risks and the unknown’.153 
Similarly, Ai Group urged the Panel to adopt ‘a cautious approach’ and submitted: 


 
‘While the Australian economy has bounced back at a faster and stronger pace than had 
been anticipated, there are many hurdles to a complete recovery.’154 


 
 
 
 


152 ABI submission, 1 April 2022, p. 3. 
153 ACCI submission in reply, 10 May 2022, at paras 3, 6. 
154 Ai Group submission, 1 April 2022, p. 4. 
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[163] While it may be accepted, as a general proposition, that we live in uncertain times and 
there are significant downside risks to the economic outlook, the employer submissions present 
a stark contrast with the generally optimistic assessment in the 2022–23 Budget and by the 
RBA. 


 
[164] The 2022–23 Budget noted that the ‘Australian economy has proved remarkably 
resilient to the ongoing impacts of the pandemic, consistently outperforming expectations and 
all major advanced economies’.155 Economic growth as measured by GDP was 3.4 per cent in 
the December quarter 2021, the equal highest quarterly increase in 46 years, and this strong 
outcome does not appear to have been derailed by the Omicron outbreak in early 2022.156 


 
[165] Household consumption exceeded pre-pandemic levels for the first time in the 
December quarter 2021.157 As noted in the 2022–23 Budget, a record proportion of Australians 
are in work158 and this strong demand for labour is expected to continue.159 Higher consumer 
spending and employment than previously expected has led to improved growth forecasts.160 
Business confidence returned quickly after the Omicron wave and business investment is 
expected to be strong, driven by non-mining business investment.161 The economic and fiscal 
outlook is positive as noted in the Budget Overview section of Budget Statement No. 1: 


 
‘The Australian economy has proved remarkably resilient to the ongoing impacts of the 
pandemic, consistently outperforming expectations and exceeding pre-pandemic levels 
of activity by more than the major advanced economies. 


 
A strong economic recovery is well underway, notwithstanding the pandemic and new 
shocks, such as the recent floods in Queensland and New South Wales and the Russian 
invasion of Ukraine. Economic growth forecasts have been revised upwards, driven by 
stronger-than-expected momentum in the labour market and consumer spending. Real 
GDP is expected to grow by 4¼ per cent in 2021-22, 3½ per cent in 2022-23 and 2½ 
per cent in 2023-24 … The strength of the economy, and in particular the labour market, 
combined with higher near-term commodity prices, has driven large upward revisions 
to tax receipts and reductions in unemployment benefit payments … Net and gross debt 
as a share of GDP are both expected to be lower than at MYEFO and decline over 
time.’162 


 
[166] The positive outlook is captured in Table 1.1: Major economic parameters in Budget 
Paper No. 1 reproduced below: 


 
 
 
 
 
 


155 Australian Government (2022), Budget 2022–23, Budget Paper No. 1, 29 March, p. 31. 
156 Ibid pp. 31, 45. Since revised to 3.6 per cent. 
157 Ibid p. 49. 
158 Ibid p. 39. 
159 Ibid p. 45. 
160 Ibid p. 31. 
161 Ibid pp. 51–52. 
162 Ibid pp. 5–6. 
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Table 1.1: Major economic parameters 
 


Outcome Forecasts 
2020–21 2021–22 2022–23 2023–24 2024–25 2025–26 


Real GDP 1.5 4¼ 3½ 2½ 2½ 2½ 
Employment 6.5 2¾ 1½ 1½ 1 1 
Unemployment rate 5.1 4 3¾ 3¾ 3¾ 4 
Consumer price index 3.8 4¼ 3 2¾ 2¾ 2½ 
Wage price index 1.7 2¾ 3¼ 3¼ 3½ 3½ 
Nominal GDP 4.4 10¾ ½ 3 5¼ 5 


 


Source: Australian Government (2022), Budget 2022–23, Budget Paper No. 1, 29 March, p. 6, Table 1.1. 
 


Note: Real GDP and Nominal GDP are percentage change on preceding year. The consumer price index, employment, and the wage price 
index are through-the-year growth to the June quarter. The unemployment rate is the rate for the June quarter. 


 
[167] We note that the 2022–23 Budget was handed down on 29 March 2022, a month prior 
to the CPI data published on 27 April 2022. The Budget forecast for the CPI in 2021–22 (4¼ per 
cent) is unlikely to be met given the sharp rise in the CPI in the March quarter of 2022. 


 
[168] We also note that the Australian Government’s submission of 3 June 2022 is less 
sanguine about the economic outlook. While supporting an outcome that ‘ensures that the real 
wages of Australia’s low paid workers do not go backwards’, the Australian Government 
referred to the ‘highly unusual and challenging economic conditions’ and submitted: 


 
‘Economic conditions are particularly challenging given inflation is at a 21 year high of 
5.1 per cent and is expected to increase further in the near-term due to persistent and 
compounding supply shocks. The current inflation rate is 2.7 percentage points higher 
than wages growth as measured by the Wage Price Index (WPI), which means on 
average, Australians are experiencing the sharpest decline in real wages in 21 years.’163 


 
[169] The RBA’s assessment of the current state of the economy and the economic outlook 
is also generally positive. In its May 2022 Statement on Monetary Policy, the RBA stated: 


 
‘the Australian economy remains resilient and is expected to grow strongly this year. 
GDP is forecast to expand by 4¼ per cent over 2022. Growth is expected to moderate 
thereafter, to 2 per cent over 2023, as the recovery matures and as extraordinary policy 
support is withdrawn. The expansion is likely to be driven by robust consumption 
growth as spending on discretionary goods and services continues to recover, 
underpinned by strong household balance sheets and high real household disposable 
income, despite rising prices…The underlying strength in the economy has been 
particularly evident in the labour market, where conditions are the most robust in many 
years. Strong labour demand and fiscal measures are supporting growth in household 
income, although recent large increases in food and energy prices are having a 
significant negative impact on household budgets.’164 


 
 


163 Australian Government submissions, 3 June 2022, para. 4. 
164 RBA (2022), Statement on Monetary Policy, May, pp. 2, 23. 
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[170] The RBA forecasts GDP growth to be 3.6 per cent over the year to the June quarter 
2022, rising to 4.2 per cent over the year to the December quarter 2022. Household 
consumption growth is expected to peak at 5.8 per cent over the year to the December quarter 
2022, while business investment is forecast to peak in 2023. This follows a strong upswing in 
business investment in the first half of 2021 that has regained momentum.165 The 
unemployment rate is forecast to decline further and reach 3.6 per cent in 2023, while growth 
in the WPI is expected to increase over the forecast period and be 3.0 per cent over the year to 
the December quarter 2022. 


 
[171] It seems to us that the Australian economy is recovering strongly from the impact of 
the COVID-19 pandemic, with the recovery forecast to continue and drive further employment 
growth, as encapsulated in the Australian Government’s submission of 1 April 2022: 


 
‘The Australian economy has proved remarkably resilient to the ongoing impacts of the 
pandemic, consistently outperforming expectations and all major advanced economies. 
Forecasts for economic activity in the 2022–23 Budget have been revised up 
significantly, reflecting stronger-than-expected momentum in the labour market and 
consumer spending. This expansion is forecast to see the unemployment rate fall to 3¾ 
per cent by the September quarter of 2022 and remain there until 2024–25. 


 
The ongoing pandemic, Russian invasion of Ukraine, strained supply chains and rising 
inflationary pressures all present risks to the global and domestic outlooks. Nonetheless, 
the resilience of the Australian economy throughout the pandemic demonstrates that 
the economy is well placed to adapt to these new developments.’166 


 
[172] The employer submissions also highlight the diversity of business experience in the 
recovery. As ACCI puts it: 


 
‘Businesses in some sectors are doing very well, with some employees experiencing 
positive outcomes in tightening labour markets. Others are saddled with post-pandemic 
debt, flaky consumer confidence, and changes in consumer behaviours and demand.’167 


 
[173] A diversity of business experience across the economy is not a new phenomenon; nor 
is it uncommon for businesses to experience changes in consumer behaviour and demand. The 
economy rarely moves forward as a cohesive unit. Indeed it is more likely that growth and 
profitability will vary between the various sectors of the economy. We deal with the challenges 
facing particular sectors in Chapter 4. 


 
[174] The level of minimum wage increases proposed by ACCI, Ai Group and ABI (2.5 to 
3.0 per cent) would result in real wage reductions for award-reliant workers, many of whom 
are low paid. Further, if we were to accept the submissions of some of the employer bodies, 
such as the MGA and R&CA, and award no increase, then the real wage reduction would be 
even more severe. 


 
 
 
 


165 Ibid, p. 63. 
166 Australian Government submission, 1 April 2022, at paras 43–44. 
167 ACCI submission in reply, 10 May 2022, at para. 3. 
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[175] The ARA adopted a more nuanced approach and proposed an increase based on the 
trimmed mean inflation rate, as a measure of underlying inflation and advanced the following 
principles-based approach: 


 
‘Principle 1: Wages growth should keep pace with higher costs of living, using the 
Trimmed Mean Inflation (TMI) rate as a measure of underlying inflation, removing 
volatile inputs from the Consumer Price Index (CPI). 


 
Principle 2: Any increase in wages for 2022-23 should be based on the RBA’s actual 
rate of underlying inflation at the time the Annual Wage Review is handed down, and 
factor in the increase in the Superannuation Guarantee Rate, from 10.0% to 10.5%, in- 
line with the approach taken by the panel for last year’s review. 


 
Principle 3: Any increase in wages that exceeds underlying inflation should be offset 
by productivity gains, to help retailers absorb higher labour costs without placing 
additional financial pressure on businesses.’168 


 
[176] ABI also appeared to base their proposal on the rate of underlying inflation.169 


 
[177] As noted earlier, the most recent data shows that the trimmed mean inflation rate was 
3.7 per cent over the year to the March quarter 2022 and the RBA forecasts the trimmed mean 
to increase by 4.5 per cent over the year to the June quarter 2022. The RBA’s forecast may be 
optimistic, it was published on 6 May 2022 and in a statement on the monetary policy decision 
on 7 June 2022, the Governor of the RBA said: 


 
‘Higher prices for electricity and gas and recent increased in petrol prices mean that, in 
the near term, inflation is likely to be higher than was expected a month ago.’170 


 
[178] Further, the trimmed mean or underlying rate of inflation understates the impact of cost 
of living increases on low-paid workers. The non-discretionary components of the CPI 
increased by 6.6 per cent over the year to the March quarter 2022 and these increased costs will 
particularly impact low-income households and many low-paid workers. 


 
[179] We accept the need for moderation in order to constrain the inflationary pressures 
arising from our decision. The SG rate and threshold changes, and the 2022–23 Budget 
measures are also moderating factors. That said, we are conscious that the low paid are 
particularly vulnerable in the context of rising inflation. Further, given the sharp rise in the cost 
of living since last year’s Review, the increases awarded last year have resulted in a fall in the 
real value of the NMW and modern award minimum wages. 


 
[180] Taking all the relevant considerations into account have led us to award an increase of 
$40 to the NMW, which amounts to an increase of 5.2 per cent. The NMW will be $812.60 per 
week or $21.38 per hour. The hourly rate has been calculated by dividing the weekly rate by 
38, on the basis of a 38-hour week for a full-time employee. This level of increase will protect 
the real value of the wages of the lowest-paid workers. 


 


168 ARA submission, 1 April 2022 at p. 2. 
169 ABI submission, 1 April 2022 at p. 3. 
170 RBA (2022), Statement by Philip Lowe, Governor: Monetary Policy Decision, 7 June. 
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[181] Given the strength of the labour market and the relatively small number of employees 
paid at the NMW rate (184,000 employees or 1.6 per cent of all employees) we do not think 
that such an increase will have any material impact on ‘the performance and competitiveness 
of the national economy’ (s.284(1)(a)). 


 
[182] The proposed NMW and our assessment of all the relevant considerations have also led 
us to increase modern award minimum wages. 


 
[183] We propose to provide a proportionately higher increase to low-paid employees. As 
mentioned earlier, workers paid at classification levels below the C10 rate ($23.67 per hour) 
are ‘low paid’ within the meaning of s.134(1)(a) and s.284(1)(e) of the Act and the NMW rate 
is equivalent to the base rates (or lowest pay points) in 43 of the 121 modern awards;171 
commonly referred to as the C14 rate. 


 
[184] As to the form of the adjustment, we note since the Annual Wage Review 2010–11 
decision, adjustments to the NMW and modern award minimum wages have been by uniform 
percentage increases. In the decade prior to 2011 most adjustments to award wages were by 
‘flat dollar’ amounts, as such increases provided a greater relative benefit to low-paid 
employees. But, flat dollar increases also compress wage relativities and reduce the incentive 
for skill acquisitions; these considerations led the Panel to move away from flat dollar 
adjustments. 


 
[185] During the course of the public consultations on 18 May 2022, the Panel sought the 
views of the parties in respect of the proposals before us which advocate a flat dollar increase 
or a variation on that theme, including a percentage increase with a minimum adjustment. 
Specific mention was made of the impact on award classification relativities of flat dollar 
increase. In response Ai Group said: 


 
‘… awarding a higher increase for lower paid employees than high paid employees is not 
likely to distort relativities to the extent that it would be a major problem, but we’re 
comfortable with our proposal of two and a half per cent for all levels.’172 


 
[186] ACCI later associated itself with Ai Group’s remarks.173 


 
[187] We note that Ai Group adopted a different position in its reply submission of 8 June 
2022 in which it submitted: 


 
‘To the extent that the Australian Government’s submission could be interpreted as 
urging the Panel to award a different level of wage increase to employees earning the 
National Minimum Wage or classified at lower levels in award classification structures, 
we do not support this approach. The same percentage increase should apply to all 
classification levels. Also, we do not support the awarding of a flat dollar increase. Such 


 
 
 
 


171 Australian Government submission, 1 April 2022 at para. 23. 
172 Transcript of proceedings, 18 May 2022, PN179. 
173 Ibid, PN200. 
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approaches would disturb the relativities between classification levels and make the 
assessment of work value far more complicated.’174 


 
[188] No explanation was proffered for the change in Ai Group’s position and the above 
submission was not the subject of any further elaboration. 


 
[189] We also note that the ACTU urged the Panel ‘not to depart from adjusting the NMW 
and modern award minimum wages by a uniform percentage amount in this Review’175, for the 
reasons set out at [39] of its Supplementary Submission of 3 June 2022, which included 
‘legitimate concerns regarding the distortion of relativities’. 


 
[190] Further, as noted earlier, the performance of the labour market has been particularly 
strong. Low-paid work tends to be concentrated among younger workers, and at lower skill 
levels. Accordingly, it is particularly relevant that the youth unemployment rate has fallen from 
13.1 per cent in October 2021 to 8.8 per cent in April 2022, well below the 11.6 per cent 
recorded in March 2020. The youth underemployment rate has also declined from 17.3 per cent 
in October 2021 to 14.3 per cent in April 2022 and is 5.1 percentage points below the rate 
recorded in March 2020.176 


 
[191] The present circumstances warrant an approach which affords a greater level of support 
to the low paid while seeking to constrain inflationary pressures. 


 
[192] We propose to increase modern award minimum wages by 4.6 per cent subject to a 
minimum increase to adult award classifications of $40 per week.177 In effect modern award 
minimum wage rates above $869.60 per week will receive a 4.6 per cent increase. Wage rates 
in adult award classifications that are below $869.60 per week will be increased by $40 per 
week. 


 
[193] In most modern awards the effect of our decision will be that the 4.6 per cent adjustment 
will cut in at around the C10 rate, or trade level, and the flat $40 increase will apply to the 
lower classifications. For example, in the Hospitality Industry (General) Award 2020: 


 
  AWR Increase 
 $ per week $ per week % 


Introductory level (C14) 772.60 812.60 5.2 


Level 1 (C13) 794.80 834.80 5.0 


Level 2 (C12) 825.20 865.20 4.8 


Level 3 (C11) 853.60 893.60 4.7 


Level 4 (C10) 899.50 940.90 4.6 
 
 


174 Ai Group submission in reply regarding the National Accounts March quarter 2022, 8 June 2022, at p. 3. 
175 ACTU submission in reply regarding the National Accounts March quarter 2022, 8 June 2022, para. 29. 
176 ABS, Labour Force, Australia, April 2022. 
177 This applies on the basis of a 38-hour week for a full-time employee. 


 


46 


567







[2022] FWCFB 3500 
 
 
 


[194] We accept that the approach we have adopted will result in some, albeit minor, 
compression in relativities, but that consideration is to be balanced against the need to provide 
greater relief to low-paid workers in the context of rising cost of living pressures. Given the 
current strength of the labour market the adjustment we propose to make will not have a 
significant adverse effect on ‘the performance and competitiveness of the national economy’ 
(ss.134(1)(h) and 284(1)(a)). 


 
[195] In our view awarding an increase in all modern award minimum wages of the magnitude 
proposed by ACCER (6.5 per cent) and the ACTU (5.5 per cent) in the present economic 
circumstances would pose a real risk of significant adverse effects to the national economy. 


 
[196] We acknowledge that the increases we have determined will mean a real wage cut for 
some award reliant employees. This is an issue that can be addressed in subsequent Reviews. 


 
[197] We now turn to consider the timing of these adjustments. 
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4. Timing 
 


[198] The Act provides that, absent exceptional circumstances, variations to a NMW order 
and modern award minimum wages arising from a Review are to operate from 1 July in the 
following financial year. In respect of a NMW order, s.287(1) provides that an order 


 
‘that is made in an annual wage review comes into operation on 1 July in the next financial 
year (the year of operation).’ [Emphasis added] 


 
[199] While a NMW order must come into operation on 1 July in the next financial year, the 
effect of some or all of its components may be delayed in ‘exceptional circumstances’.178 


 
[200] Section 286(1) provides that: 


 
‘a determination (a variation determination) varying one or more modern awards to set, 
vary or revoke modern award minimum wages that is made in an annual wage review 
comes into operation on 1 July in the next financial year.’ [Emphasis added] 


 
[201] Section 286(2) provides that if the Commission ‘is satisfied that there are exceptional 
circumstances justifying why a variation determination should not come into operation until a 
later day’ [emphasis added] the Commission may specify that later day as the day on which the 
variation determination comes into operation. If the Commission does so, the variation 
determination comes into operation on that later day (s.286(3)). 


 
[202] No party contests the capacity of the Commission, to the extent justified by exceptional 
circumstances, to delay the variation of modern award minimum wages on an award-by-award 
basis. That said, the expression ‘exceptional circumstances’ is to be interpreted in the context 
of Part 2-6 and a strong case must be made out in order to warrant the deferral of an increase 
in minimum wages.179 


 
[203] In the 2019–20 Review, the majority of the Panel decided to increase modern award 
minimum wages in 3 groups based on industry clusters. Depending on the modern award and 
the industry cluster it was allocated, the increases to modern award minimum wages occurred 
on either 1 July 2020, 1 November 2020 or 1 February 2021. 


 
[204] Using the ABS series Weekly Payroll Jobs and Wages in Australia and other data, the 
majority separated the 19 industries (according to the Australian and New Zealand Standard 
Industrial Classification) into 3 clusters based on the impact of the COVID-19 pandemic at the 
time.180 The separation in these clusters was also supported by data on business expectations 
of how COVID-19 would adversely impact them over the next 2 months,181 GVA and 
profits.182 


 
 
 


178 Fair Work Act, s. 287(4). 
179 [2021] FWCFB 3500 at [219]. 
180 [2020] FWCFB 3500 at [45]–[46]. 
181 Ibid at [55]. 
182 Ibid at [309]. 
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[205] The modern awards in Group 1 covered industries which were less affected by the 
pandemic than those covered in Groups 2 and 3. These included modern awards applying to 
‘frontline’ health workers, teachers and childcare workers and employees engaged in other 
essential services. The majority was not satisfied that there were exceptional circumstances 
justifying the variation determinations in respect of these modern awards coming into operation 
on a day later than 1 July 2020. 183 The modern awards in Group 2 covered industries adversely 
impacted by the pandemic, but not to the same extent as the industries covered by the Group 3 
awards. The modern awards in Group 3 covered industries which were most adversely affected 
by the pandemic. The majority was satisfied that there were exceptional circumstances 
justifying the variation determinations in respect of modern awards in Groups 2 and 3 coming 
into operation on a later date. 184 


 
[206] As part of the research program for last year’s Review, Professor Jeff Borland 
conducted a series of reports assessing the economic effects of the COVID-19 pandemic 
(Borland reports). Included in the research was consideration of whether the industry clusters 
identified in the 2019–20 Review remained relevant a year later. Professor Borland derived a 
different set of classifications based on the experiences of industries: fully recovered; almost 
recovered; and lagging recovery. 


 
[207] The Panel decided that the increase should apply from 1 July 2021 for the majority of 
awards. A delayed increase was awarded for the following modern awards and modern 
enterprise awards that came into operation on 1 November 2021: 


 
• Air Pilots Award 2020 
• Aircraft Cabin Crew Award 2020 
• Airline Operations – Ground Staff Award 2020 
• Airport Employees Award 2020 
• Airservices Australia Enterprise Award 2016 
• Alpine Resorts Award 2020 
• Amusement, Events and Recreation Award 2020 
• Dry Cleaning and Laundry Industry Award 2020 
• Fitness Industry Award 2020 
• Hair and Beauty Industry Award 2010 
• Hospitality Industry (General) Award 2020 
• Live Performance Award 2020 
• Mannequins and Models Award 2020 
• Marine Tourism and Charter Vessels Award 2020 
• Nursery Award 2020 
• Racing Clubs Events Award 2020 
• Racing Industry Ground Maintenance Award 2020 
• Registered and Licensed Clubs Award 2020 
• Restaurant Industry Award 2020 
• Sporting Organisations Award 2020 
• Travelling Shows Award 2020 
• Wine Industry Award 2020. 


 


183 Ibid [162]. 
184 Ibid [163]–[164]. 
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[208] The variation determinations in respect of the General Retail Industry Award 2020 
came into effect on 1 September 2021. 


 
[209] Since the last Review, the Australian economy has been impacted by restrictions during 
the second half of 2021, predominantly in New South Wales and Victoria, and higher case 
numbers in early 2022 due to the Omicron variant affecting all states and territories, leading to 
an increase in the number of people in isolation and unavailable to work. However, the majority 
of the eligible population has since received at least 2 doses of a vaccine and the risk of further 
lockdowns is lower due to a changed approach from governments, including reduced isolation 
restrictions and fewer restrictions on business operations. 


 
[210] Severe floods impacted parts of New South Wales and Queensland in early 2022. 
According to the Australian Government, these are expected to reduce GDP growth by around 
½ a percentage point in the March quarter 2022, with the effect mainly being in the Mining, 
Agriculture, Accommodation and food services, Retail trade and Construction industries. This 
will be partly offset by replacing and rebuilding infrastructure and goods over time. The impact 
on the labour market is likely to be through fewer hours worked.185 


 
[211] The Australian Government has provided support to households and businesses 
impacted by the floods in New South Wales and Queensland in early 2022. This includes:186 


 
• $2.2 billion to households for income support, temporary accommodation and social 


services; 
 


• $665.0 million to businesses and farmers for repairs, new equipment and support 
services; and 


 
• $588.6 million for community clean-up and recovery, including $300 million from the 


Emergency Response Fund for recovery and post-disaster resilience initiatives. 
 


[212] An information note undertaken by staff of the Commission was published for this 
Review that included an assessment by Professor Borland of industry conditions using the most 
recent data.187 We return to the data in the information note and Professor Borland’s assessment 
shortly. 


 
[213] A number of employer parties submitted that exceptional circumstances justified 
delayed operative dates for particular awards. 


 
[214] Ai Group stated that domestic and international air travel and tourism have not 
recovered from the impacts of the pandemic,188 and that this is further supported by the 
conclusion in the information note from Professor Borland.189 Ai Group submitted that 
economic conditions remain difficult in Accommodation and food services, with gross value 


 


185 Australian Government (2022), Budget 2022–23, Budget Paper No. 1, 29 March, p. 47, Box 2.3. 
186 Ibid, p. 16. 
187 Fair Work Commission (2022), Information note – Industry analysis, 26 May. 
188 Ai Group submission, 1 April 2022, pp. 56–58. 
189 Ai Group submission regarding the National Accounts March quarter 2022, 3 June 2022, pp. 6–7. 
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added, payroll jobs, profits, income from sales, and the number of temporary visa holders 
remaining below pre-pandemic levels, while average labour costs per hour increased between 
December 2019 and December 2021.190 


 
[215] In its submission regarding the National Accounts for the March quarter 2022, Ai Group 
maintained that a delayed operative date for Accommodation and food services is needed with 
employment and the number of hours worked lower than in February 2020.191 


 
[216] Ai Group argued that the higher job vacancy rate than before the pandemic is ‘not 
necessarily a sign of industry health’,192 submitting that: 


 
‘For the industries in relation to which Ai Group sought a delayed increase in modern 
award minimum wages, lower immigration levels have generated significant difficulties 
for employers in sourcing staff. Increasing cost pressures by allowing for a sudden 
increase in minimum rates of pay would likely expose enterprises in these sectors to 
significant difficulties in continuing their recovery. An existing labour and skills 
shortage is being exacerbated by increased labour mobility and turnover, thereby 
increasing competition for employees. This has no doubt contributed to the increase in 
the Wage Price Index (WPI) for all industries by 3.9% between the March quarter 2020 
and the March quarter 2022.3 The stronger bargaining position of employees in more 
recent times is further evinced by the increase in individual arrangements as the method 
of setting the rate of pay.’193 


 
[217] Ai Group also stated that higher vacancy rates are indicative of structural issues around 
skill shortages in Australia, which have been exacerbated by the closure to international 
borders, particularly affecting Retail trade and Arts and recreation services, that have higher 
numbers of part-time, casual and award-reliant workers. 


 
[218] ACCI stated that businesses in customer facing services industries, particularly 
Accommodation and food services, Arts and recreation services and Retail trade, as well as 
tourism-related businesses in the Transport sector were again affected by the most by COVID- 
related disruptions.194 ACCI argued that there is a ‘clear case for exceptional circumstances’ 
for these businesses, and that the current situation for these industries and the outlook is ‘far 
worse than it was at the time the Panel made its decision in 2021’.195 


 
[219] For the transport sector, ACCI stated that while international borders were reopened, it 
will take time for businesses to return to full capacity and return to profitability.196 ACCI also 
submitted that the price of jet fuel has more than doubled in the past 12 months, leading to 
higher airfare costs, which will further stagnate international and domestic travel.197 


 
 


190 Ai Group submission, 1 April 2022, pp. 58–59. 
191 Ai Group submission regarding National Accounts March quarter 2022, 3 June 2022, at p. 7. 
192 Ibid. 
193 Ibid. 
194 ACCI submission, 1 April 2022, at para. 39. 
195 Ibid, at para. 41. 
196 Ibid, at para. 47; ACCI submission in reply, 10 May 2022, at para. 35. 
197 Ibid, at para. 38. 
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[220] For Accommodation and food services and Arts and recreation services, ACCI stated 
that both these sectors were most affected by the COVID-related lockdowns, have yet to fully 
recover, with gross value added and employment remaining below pre-pandemic levels, and 
are most at risk to future COVID outbreaks.198 ACCI also stated that these industries are highly 
award-reliant and that increases to award wages on 1 July risks ‘compromising the viability 
and recovery of some businesses’.199 


 
[221] ACCI recommended that the Panel adopt a similar approach to the last Review, 
delaying the commencement of the wage increase for specific award classifications to no earlier 
than 1 November 2022.200 ACCI submitted that the information note on industry analysis 
‘reinforces ACCI’s assessment that we face a multispeed economy’.201 


 
[222] ACCI were concerned with the data on job vacancies, submitting that: 


 
‘It is not likely that workers will quickly return to these sectors. The high vacancy rates 
will take some time to dissipate, with businesses continuing to face staff shortages as 
they struggle to recruit new employees over the next 12 months. This will have 
implications for their ability to rebuild, recover debt and remain viable, despite the 
strengthening economy.’202 


 
[223] In relation to this, ACCI added: 


 
‘High job vacancies are a constraint on businesses ability to operate at full capacity and 
should be viewed as a factor likely to slow the recovery of an industry sector. The Panel 
should not interpret high job vacancy rates as the sign of a strong recovery or an 
indication that businesses in the sector are performing well. ACCI disagree with the use 
of job vacancies in this analysis as an indicator of economic recovery.’203 


 
[224] ACCI concluded that data on payroll jobs and employment and the updates to business 
performance indicators shows that ‘the case for exceptional circumstances continues to exist 
for accommodation and food services, tourism related transport and arts and events 
subsectors’.204 


 
[225] ABI provided analysis during different subperiods of the pandemic and submitted that 
the data support delaying the operative dates for some industries as there is variation in 
performance. It added that employment growth has yet to resume its pre-pandemic pace, with 
the labour market constrained by a slow return of skilled migrants and other working visa 
holders.205 


 
 
 


198 ACCI submission, 1 April 2022, at para. 48. 
199 ACCI submission in reply, 10 May 2022, at para. 48. 
200 ACCI submission regarding the National Accounts March quarter 2022, 3 June 2022, at para. 15. 
201 Ibid, at para. 42. 
202 Ibid, at para. 46. 
203 Ibid, at para. 48. 
204 Ibid, at para. 53. 
205 ABI submission regarding the National Accounts March quarter 2022, 3 June 2022, pp. 12–16. 
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[226] The National Retail Association (NRA) agreed with ACCI, Ai Group and ABI and 
submitted that that the operative date for any variation determination made in this Review for 
the Restaurant Award or the Hospitality Award should be deferred to 1 November 2022.206 
NRA submitted that employers covered by the Restaurant and Hospitality Awards ‘are 
currently experiencing a labour shortage crisis’ which has coincided with high input costs, so 
that these exceptional circumstances justify deferring the operative date of any variation 
determination for the Restaurant and Hospitality Awards.207 


 
[227] Australian Chamber–Tourism supported Professor Borland’s recommendation that the 
Transport, postal and warehousing industry remain in the ‘lagging recovery’ classification208 
and submitted that ‘circumstances exist again that warrant the deferral of any variation 
determination arising from this Review for these awards, and that a delay until no earlier than 
1 November 2022 is justified.’209 However, Australian Chamber–Tourism argued that the 
Accommodation and food services industry should remain in the ‘lagging recovery’ sector and 
disagreed with the use of job vacancies as an indicator of economic recovery. Australian 
Chamber–Tourism commented that ‘[h]igh job vacancies are a constraint on businesses ability 
to operate at full capacity and should be viewed as a factor likely to slow the recovery of an 
industry sector. The Panel should not interpret high job vacancy rates as the sign of a strong 
recovery or an indication that businesses in the sector are performing well.’210 


 
[228] ABI also commented that ‘the slow return to Australia of skilled migrants and other 
visa holders with work rights such as working holiday makers and international students’ had 
‘severely constrained’ the labour market. 211 However, noting that there were a range of 
opposing data to indicate ‘tacit support for both a larger and a smaller increase’ in the NMW, 
ABI referred to ‘record job vacancy data’ and ‘widespread reports of labour and skills 
shortages’ as reasons for supporting a ‘larger increase’ in the NMW.212 


 
[229] R&CA submitted that any increase should take effect from 12 months after the date that 
the previous increase took effect.213 


 
[230] The ACTU contended that any deferral in operative dates was not warranted and 
submitted that ‘whilst there are differences between industry performance shown in the 
information note (and some inconsistencies in the data relating to some industries), that in itself 
is insufficient to satisfy the Panel that there are exceptional circumstances’ and that ‘[t]here is 
a diminishing basis for attributing all facets of differential industry performance to the COVID- 
19 Pandemic, as Professor Borland’s conclusion to the information note acknowledges’.214 


 
 
 
 


206 NRA submission regarding the National Accounts March quarter 2022, 3 June 2022, at para. 2.6. 
207 Ibid, at paras 3.1–3.8. 
208 Australian Chamber–Tourism submission regarding the National Accounts March quarter 2022, 3 June 2022, at p. 1. 
209 Ibid, at p. 3. 
210 Ibid. 
211 ABI submission regarding the National Accounts March quarter 2022, 3 June 2022, at p. 12. 
212 ABI submission, 1 April 2022 at p. 25. 
213 R&CA submission, 28 March 2022, at para. 24. 
214 ACTU submission regarding the National Accounts March quarter 2022, 3 June 2022, at paras 111, 111(a). 
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[231] The ACTU further submitted that: 
 


‘The analysis upon which the initial finding of exceptional circumstances was based in 
the 2019/20 decision was an analysis designed to measure industry differences in the 
demand side impacts of the pandemic, or more precisely, of measures designed to 
control the pandemic. The reports provided by Professor Borland in the following year 
were similarly designed to measure “recovery” in those demand side effects. The 
information note seeks to continue largely the same frame of analysis, albeit with the 
welcome addition of job vacancy data. As is increasingly evident from each of our 
submissions in the current review and most pointedly from the detailed analysis in the 
preceding sections of this chapter, demand side impacts of pandemic control measures 
are simply not [a] feature of the economy at present and demand has returned to 
approximately normal or better levels in all award reliant sectors. If anything, the true 
constraint on the economy is supply based, principally in the labour market amid soaring 
demand for workers, rather than any continuation or persistence of the same exceptional 
circumstances found to exist earlier.’215 


 
[232] The Shop Distributive and Allied Employees’ Association (SDA) also submitted that 
there are no exceptional circumstances requiring a delay.216 


 
[233] We now return to the information note and Professor Borland’s assessment. 


 
[234] Following Professor Borland’s work for the 2020–21 Review the information note 
provides a summary of the performance of industries since the 2020–21 Review. The note has 
been undertaken by staff of the Commission and Professor Borland has provided a conclusion 
to the analysis. 


 
[235] The ABS data analysed in the information note include changes in the number of jobs 
based on the Weekly Payroll Jobs and Wages series, employment and hours worked from the 
Labour Force Survey, job vacancies and wages growth as measured by the WPI. 


 
[236] Labour market indicators since the last Review showed that payroll jobs have increased 
across most industries (Table 6). These data are more susceptible to short-term changes and 
may reflect temporary absences from work due to the Omicron variant and floods in early 2022. 
Seasonally adjusted data on employment show that there have been increases across most 
industries, including in each of the industries in the ‘lagging recovery’ group. The number of 
hours actually worked also increased in each of these industries in this period. 


 
 
 
 
 
 
 
 
 
 
 
 


215 Ibid, at para. 111(b). 
216 SDA submission regarding the National Accounts March quarter 2022, 3 June 2022, at para. 5. 
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Table 6: Jobs and employment indicators by industry, percentage change 
 


 Payroll jobs Employment Hours actually 
worked 


 
3 July 2021 


to 
16 April 2022 


May quarter 2021 
to 


February quarter 
2022 


May quarter 2021 
to 


February quarter 
2022 


Lagging recovery    


Accommodation and food services 
Transport, postal and warehousing 


–10.1 
–1.4 


1.6 
3.8 


1.1 
6.9 


Information media and telecommunications 
Almost recovered 


3.2 16.9 17.4 


Manufacturing –0.8 –6.1 –7.8 
Construction 
Wholesale trade 


–2.9 
0.1 


0.1 
–11.3 


–1.8 
–13.8 


Education and training 
Arts and recreation services 


3.0 
11.2 


0.4 
–11.1 


0.5 
–6.1 


Fully recovered 
Agriculture, forestry and fishing 


 
–1.4 


 
–3.8 


 
–3.0 


Mining 5.0 –0.4 –0.4 
Electricity, gas, water and waste services 0.1 14.1 9.7 
Retail trade 0.7 –2.0 –2.2 
Financial and insurance services 1.2 14.3 15.4 
Rental, hiring and real estate services –3.3 14.0 6.4 
Professional, scientific and technical services 3.1 1.3 4.2 
Administrative and support services 1.5 2.1 1.5 
Public administration and safety 2.3 2.1 2.9 
Health care and social assistance 
Other services 


2.1 
–3.9 


9.4 
–3.5 


9.6 
–3.5 


Source: Fair Work Commission (2022), Information note—Industry analysis, 26 May, Table 1; ABS, Weekly Payroll Jobs and Wages in 
Australia, Week ending 16 April 2022; ABS, Labour Force Survey, Australia, Detailed, March 2022. 


 
Note: Data for payroll jobs and hours actually worked are in original terms. Data on employment are seasonally adjusted. The change in the 
number of payroll jobs is measured from 3 July 2021 as the data are less likely to be impacted by the transition to STP reporting of small 
employers from 30 June 2021. 


 
[237] At the industry level, the job vacancy rate is calculated as the number of job vacancies 
as a proportion of total employment plus job vacancies. Changes in the vacancy rate since the 
last Review are presented in Chart 13 below.217 


[238] The vacancy rate has increased across most industries since the last Review. The largest 
increases were in Wholesale trade (1.6 percentage points); Administrative and support services 
(1.2 percentage points); Manufacturing (1.2 percentage points); and Other services 
(1.1 percentage points). For 2 of these industries (Wholesale trade and Manufacturing), this 
improvement is in contrast to the labour market indicators presented in Table 6. 


 
 
 


217 The change in job vacancy rate also takes into account that the job vacancy rate is often higher in some industries than 
others. 
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[239] The increase in the job vacancy rate was also relatively large for Accommodation and 
food services (0.7 percentage points) in the same period. The ABS noted that while 
Accommodation and food services has been impacted by the effects of the pandemic and 
floods, there are more than double the number of job vacancies than prior to the pandemic.218 
This suggests that labour market conditions in the industry may be influenced by other impacts, 
including a lack of skilled or migrant labour.219 


 
Chart 13: Percentage point change in the job vacancy rate, May 2021 to February 2022 


 


Wholesale trade 
Administrative and support services 


Manufacturing 
Other services 


Mining 
Accommodation and food services 


Professional, scientific and technical services 
Arts and recreation services 


Transport, postal and warehousing 
Construction 


Public administration and safety 
Health care and social assistance 


Electricity, gas, water and waste services 
Rental, hiring and real estate services 


Education and training 
Information media and telecommunications 


Retail trade 
Financial and insurance services 


-0.5 0.0 0.5 1.0 1.5 2.0 
Ppt 


Source: Fair Work Commission (2022), Information note—Industry analysis, 26 May, Chart 1; ABS, Labour Force Survey, Australia, 
Detailed, March 2022; ABS, Job Vacancies, Australia, February 2022. 


 
Note: Data on job vacancies by industry are in original terms but the job vacancy rate is constructed using seasonally adjusted employment 
data. Series does not cover Agriculture, forestry and fishing. 


 


[240] The performance of businesses also provides an indication of the conditions in each 
industry. The information note analyses changes in GVA, profits and income of goods and 
services across industries since the time of the last Review (June quarter 2021 to the December 
quarter 2021). 


 
[241] Table 7 shows that improvements in GVA and profits occurred across most industries 
during this time. Declines in each indicator were recorded for Accommodation and food 
services; Electricity, gas, water and waste services; and Other services. 


 
[242] GVA growth was strongest in Agriculture, forestry and fishing; Professional, scientific 
and technical services; and Information media and telecommunications. Profit and income 


 
218 ABS (2022), Payroll jobs growth continues to be slower in 2022, media release, 12 May. 
219 In 2016, there were around 430 000 people working in Australia on temporary visas. These workers accounted for around 


18 per cent of all jobs in food trades and 13 per cent in the hospitality sector. Most of these workers were on either 
temporary visas for skilled workers or student visas. See Lowe P (2021), The Labour Market and Monetary Policy, Speech 
to the Economic Society of Australia, 8 July. 
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growth was highest in Financial and insurance services. Income declined in Manufacturing and 
Construction, however, profits increased. 


 
[243] Each indicator improved for Retail trade; Financial and insurance services, Rental 
hiring and real estate services, Professionals, scientific and technical services, and Information 
media and telecommunications in the period. 


 
Table 7: Business performance indicators by industry, percentage change 


 
Gross Value 


Added 
Income 


from goods 
& services 


Company gross 
operating 


profits 
June quarter 


2021 to December 
quarter 2021 


June quarter 2021 
to 


December quarter 
2021 


June quarter 2021 
to 


December quarter 
2021 


Lagging recovery   
Accommodation and food services –6.1 –5.8 –22.7 
Transport, postal and warehousing –0.3 –4.5 10.8 
Information media and telecommunications 4.5 3.6 7.5 
Almost recovered   
Manufacturing 0.6 –0.1 35.1 
Construction 0.9 –1.8 17.4 
Wholesale trade –2.2 –1.7 2.2 
Education and training (private) 0.8 n/a n/a 
Arts and recreation services 1.0 0.6 –3.9 
Fully recovered   
Agriculture, forestry and fishing 12.7 n/a n/a 
Mining 0.6 –2.9 0.1 
Electricity, gas, water and waste services –1.0 –4.3 –2.4 
Retail trade 3.8 0.9 0.1 
Financial and insurance services 2.3 18.6 74.2 
Rental, hiring and real estate services 2.3 2.3 19.7 
Professional, scientific and technical services 4.7 5.1 18.4 
Administrative and support services 3.3 3.3 –36.7 
Public administration and safety (private) 2.5 n/a n/a 
Health care and social assistance (private) 3.5 n/a n/a 
Other services –0.3 –0.4 –2.1 


Source: Fair Work Commission (2022), Information note—Industry analysis, 26 May, Table 2; ABS, Business Indicators, Australia, 
December 2021; ABS, Australian National Accounts, National Income, Expenditure and Product, December 2021. 


 
[244] Table 3 in the information note summarises the outcomes of the labour market and 
business performance indicators since the last Review. Following the table is a conclusion from 
Professor Borland that includes a reclassification of the industry clusters accompanied by an 
explanation. 


 
[245] Professor Borland’s assessment of the data is as follows: 


 
Having reviewed my previous report, the data presented in the preceding sections of 
this this report and made my own investigation of those data, my revised recommended 
classification of industries into the same set of clusters as of May 2022 is: 
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Lagging 
recovery: 


Transport, postal and warehousing 


Almost 
recovered: 


Accommodation and food services 
Wholesale trade 


Fully 
recovered: 


Agriculture, forestry and fishing Rental, hiring and real estate 
Mining services 


Manufacturing Professional, technical and scientific 


Electricity, gas, water and waste services 
services Administrative support services 
Construction Public administration and safety 


Retail trade Education and training 


Information media and Health care and social assistance 
telecommunications Arts and recreation services 
Finance and insurance services Other services 


 


[246] Table 8 presents a summary of information on changes in industry-level labour market 
outcomes (number of filled jobs and vacancy rate) and GVA from prior to COVID-19 to the 
most recent time period for which those data are available. 
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Table 8: Industry Level Labour Market Outcomes 
 


 Number of filled 
jobs 


Vacancy rate Gross Value Added 


 14 March 2020 to 
16 April 2022 


March quarter 
2020 to December 


quarter 2021 


March quarter 
2020 to December 


quarter 2021 
Agriculture, forestry and fishing +4.5 +0.4 +49.5 
Mining +8.3 +1.3 –1.8 
Manufacturing –3.9 +1.9 +1.1 
Electricity, gas, water and waste 
services 


+6.4 +1.2 –0.8 


Construction +3.7 +1.3 +1.7 
Wholesale trade –2.2 +0.9 +5.3 
Retail trade +2.7 +0.7 +8.5 
Accommodation and food services –12.5 +2.3 –4.1 
Transport, postal and warehousing –7.3 +0.9 –6.0 
Information media and 
telecommunications 


0.0 +0.9 +7.9 


Finance and insurance services +6.6 +1.4 +5.0 
Rental, hiring and real estate –2.9 +1.8 +6.4 
Professional, technical and scientific 
services 


+9.0 +1.0 +5.7 


Administrative and support services +5.5 +0.5 –2.1 
Public administration and safety +3.3 +0.5 +5.1 
Education and training +3.6 +0.4 +2.1 
Health care and social assistance +11.9 +1.3 +10.5 
Arts and recreation services +7.2 +1.5 –0.3 
Other services +0.2 +1.0 +2.6 
Total +4.8 +1.1 +4.0 


Sources: Fair Work Commission (2022), Information note—Industry analysis, 26 May, Table 5; Number of jobs: ABS, Weekly Payroll Jobs 
and Wages, Australia, Week ending 16 April 2022, Table 4; Vacancy rate: ABS, Labour Accounts, Australia, Industry Summary Table; GVA: 
ABS, Australian National Accounts: National Income, Expenditure and Product, Table 6. 


 
[247] We turn first to the NMW order. As mentioned in Chapter 3, very few employees have 
their wage set by the NMW order and there are no data as to the industries in which they work. 
The NMW order only applies to ‘award/agreement free employees’ (see s.294). Section 12 
defines an award/agreement free employee to mean ‘a national system employee to whom 
neither a modern award nor an enterprise agreement applies’. The coverage of the 
Miscellaneous Award 2020 (the Miscellaneous Award) means that there are very few (if any) 
employees whose wage rate is set at the NMW by the NMW order. It follows that very few 
employers would face additional complexity arising from different operative dates for the 
NMW order and any variations to modern award minimum wages because very few employees 
are covered by (and paid at the rates specified in) the NMW order.220 


 
[248] The adjustment set by the NMW order arising from last year’s Review decision 
operated from 1 July 2021. 


 
 


220 [2020] FWCFB 3500 at [147] 
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[249] We are not satisfied that there are ‘exceptional circumstances’ such as to justify the 
adjustments set by a NMW order taking effect on a day later than 1 July 2022. The NMW order 
will come into operation on 1 July 2022. 


 
[250] We now turn to the date of operation of the determinations varying modern award 
minimum wages. 


 
[251] Professor Borland’s categorisation of industry sectors into ‘fully recovered’; ‘almost 
recovered’ and ‘lagging recovery’, and the data on which that categorisation is based, is 
relevant to our assessment of whether, in respect of a particular modern award, there are 
exceptional circumstances such as to warrant a delayed operative date. But, as we noted in last 
years’ Review decision, the categorisation by industry sectors is likely to mask significant 
variation at the modern award level.221 Transport, postal and warehousing illustrates that point. 


 
[252] Further, the period of time between successive Review increases in a particular modern 
award is also relevant to our assessment of exceptional circumstances. As we said in last years’ 
Review decision, in response to Ai Group’s submission that the delayed operative dates in the 
previous years’ Review was an ‘exceptional circumstance’ warranting a delayed increase the 
following year: 


 
‘Two things may be said about this. 


 
First, the mere fact of a deferred date of operation of an increase in last year’s Review 
is not, in and of itself, an exceptional circumstance such as to warrant a deferral in this 
year’s Review.222 It should not be presumed that differential treatment is appropriate 
for this year’s decision merely because differential treatment was afforded by the 
majority in last year’s Review decision.223 Accepting the premise of Ai Group’s 
argument would create a self-perpetuating mechanism whereby the exception became 
the rule.224 However, we accept that the period of time between successive increases, 
together with other data, is relevant to an overall assessment of whether exceptional 
circumstances exist such as to warrant a delayed operative date. 


 
Second, the submission put ignores the fact that these employers had the benefit of a 
delayed operative date arising from last year’s decision. Further, the delay is sought to 
be perpetuated with no analysis of the contemporary circumstances applying in the 
industries covered by the relevant awards.’225 


 
[253] The modern awards mapped to the Transport, postal and warehousing sectors are as set 
out below:226 


 
• Road Transport and Distribution Industry Award 2020 


 
 


221 [2021] FWCFB 3500 at [245] 
222 ACTU submission in reply, 23 April 2021, at para. 74. 
223 Ibid [65]. 
224 Ibid [74]. 
225 [2021] FWCFB 3500 at [225]–[227]. 
226 Fair Work Commission (2020), Information note—Modern awards and industries, 30 March. 
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• Passenger Vehicle Transportation Award 2020 


• Rail Industry Award 2020 


• Seagoing Industry Award 2020 


• Marine Tourism and Charter Vessels Award 2020 


• Air Pilots Award 2020 


• Stevedoring Industry Award 2020 


• Port Authorities Award 2020 


• Coal Export Terminals Award 2020 


• Marine Towage Award 2020 


• Airline Operations – Ground Staff Award 2020 


• Airport Employees Award 2020 


• Storage Services and Wholesale Award 2020 


• Transport (Cash in Transit) Award 2020 


• Road Transport (Long Distance Operations) Award 2020 


• Ports, Harbours and Enclosed Water Vessels Award 2020 


• Aircraft Cabin Crew Award 2020 
 


[254] The modern awards mapped to this sector include a number of awards (which are 
highlighted) which align with the aviation and tourism sector. The increase from last years’ 
Review decision came into effect on 1 November 2021 in respect of these awards. In this 
Review we are satisfied that there are exceptional circumstances justifying the variation 
determinations in respect of the highlighted awards coming into operation on 1 October 2022. 


 
[255] Save for the highlighted awards, we are not persuaded that there are exceptional 
circumstances such as to warrant a later operative date than 1 July 2022 in respect of any of the 
other awards mapped to the Transport, postal and warehousing sector. 


 
[256] The following modern awards are mapped to the Accommodation and food services 
industry:227 


 
• Hospitality Industry (General) Award 2020; 
• Restaurant Industry Award 2020; 
• Fast Food Industry Award 2010; and 


• Registered and Licensed Clubs Award 2020. 
 


[257] In last years’ Review decision we were satisfied that there were exceptional 
circumstances applying to these awards (save for the Fast Food Industry Award 2010) which 
justified a delay until 1 November 2021. The minimum wage increases in respect of the Fast 
Food Industry Award 2010 operated from 1 July 2021. 


 
 


227 [2020] FWCFB 3500 [66] 
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[258] In the current Review, Professor Borland recommends that the Accommodation and 
food services sector be allocated to the ‘Almost recovered’ category. We disagree. On most 
measures the Accommodation and food services sector is clearly in the ‘lagging recovery’ 
category: 


 
Table 9: Indicators for Accommodation and food services, percentage changes 


 


3 July 2021 to 
16 April 2022 


June quarter 2021 to December quarter 2021 


Payroll jobs Gross Value Added Income Operating Profits 
–10.1 –6.1 –5.8 –22.7 


 


[259] We are satisfied that there are exceptional circumstances justifying a delayed variation 
determinations in respect of the Accommodation and food services sector (with the exception 
of the Fast Food Industry Award 2010). The Alpine Resorts Award 2020 is also aligned with 
this sector and was the subject of a deferred operative date in last year’s Review. The 
combination of factors applying to these awards, the material set out in the information note 
and the operative date arising from last years’ Review, is exceptional and justifies a delay until 
1 October 2022. 


 
[260] In respect of the remaining modern awards we are not persuaded that there are 
exceptional circumstances such as to warrant a delayed operative date in the variation 
determinations arising from this Review. We acknowledge that an operative date of 1 July 2022 
will mean that businesses covered by some of these modern awards will face 2 minimum wage 
increases within a 12-month period. But those businesses have had the benefit of the delayed 
operative date arising from the 2020–21 Review. The timing issue is not, of itself, sufficient to 
warrant a finding of exceptional circumstances. To determine otherwise would create a self- 
perpetuating mechanism whereby the exception became the rule. We have considered the 
submissions advanced in respect of the remaining modern awards and the data in the 
information note, and we are not persuaded that a case has been made out in respect of these 
modern awards. 


 
[261] In reviewing modern award minimum wages, we are also required to review the 
minimum wages in modern enterprise awards and state reference public sector modern 
awards.228 In the 2019–20 Review decision, the majority allocated the modern enterprise 
awards and state reference public sector modern awards to the 3 ‘clusters’ based on their 
alignment with the modern awards in the 3 groups.229 We have decided to follow the same 
approach this year. 


 
[262] Save for the Airservices Australia Enterprise Award 2016, the variation determinations 
in respect of all other modern enterprise awards and state reference public sector awards to give 
effect to our decision will operate from 1 July 2022. The variation determination in respect of 
the Airservices Australia Enterprise Award 2016 will take effect on 1 October 2022. 


 
 


228 See Schedules 6 (at Item 17) and 6A (at Item 20) of the Fair Work (Transitional Provisions and Consequential 
Amendments Act) 2009. 


229 [2020] FWCFB 3500 at [165]. 
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5. Transitional instruments 
 


Transitional Australian Pay and Classification Scales, Division 2B State awards and 
other transitional instruments 


 
[263] The Panel is required to review and may make one or more determinations varying 
wages in a number of transitional instruments as part of the Review. 


 
[264] Transitional instruments preserved by the Transitional Act include: Transitional 
APCSs; State reference transitional instruments and Division 2B State awards preserved by 
operation of the Fair Work (Transitional Provisions and Consequential Amendments) 
Regulations 2009; and transitional pay equity orders created by the Transitional Act.230 These 
instruments may be considered as part of the Panel’s review.231 Transitional APCSs and State 
reference transitional awards operate until the Commission makes an order to terminate 
them,232 or they terminate pursuant to legislative provisions.233 


 
[265] The content and coverage of most transitional instruments was discussed in the Annual 
Wage Review 2009–10 (2009–10 Review) decision,234 and in Fair Work Australia’s Research 
Report 6/2010.235 Further background in relation to these instruments was provided in the 
Annual Wage Review 2016–17 Preliminary decision.236 


 
[266] Most transitional instruments have been terminated or have ceased to operate. However, 
some continue to operate subject to the conclusion of the modernisation process. These 
instruments include, but are not limited to: 


 
• transitional instruments that cover employees also covered by enterprise instruments;237 


 
• transitional instruments that cover employees also covered by State reference public 


sector transitional awards which have not been terminated by the Commission or 
replaced by a State reference public sector modern award;238 and 


 
 
 
 
 
 


230 A more detailed outline of these instruments can be found at [2013] FWCFB 4000 [553]–[559]; and [2017] FWCFB 1931 
[81]. 


231 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), items 10 and 20 of Sch. 9, items 7 
and 12A(5) of Sch. 3. 


232 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), items 7–8 of Sch. 9, and item 3(2) 
of Sch. 5. 


233 For example, Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), item 20(1) of Sch. 3. 
234 [2010] FWAFB 4000 [370]–[396]. 
235 Dunn A & Bray G (2010), Minimum wage transitional instruments under the Fair Work Act 2009 and the Fair Work 


(Transitional Provisions and Consequential Amendments) Act 2009, Research Report 06/2010, Fair Work Australia, 
June 2010. 


236 [2017] FWCFB 1931 [81]. 
237 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), items 5(1)–(5) and 9(4) of Sch. 6. 
238 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), at items 5(3), 6 and 10(1) of Sch. 


6A. 
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• transitional instruments that were not terminated as part of the termination of 
modernisable instruments process which commenced in 2010.239 


 
[267] For convenience, we shall refer to transitional instruments that we are required to 
review in this Review and that remain in operation as ‘relevant transitional instruments’. 


 
[268] In the Annual Wage Review (2016–17) Review decision, the Panel concluded that the 
Act did not authorise the Panel to terminate transitional instruments in the course of conduct 
of the Review,240 and in the 2020 Review decision, the Panel expressly stated that it did not 
propose to terminate any transitional instruments.241 


 
[269] The ACTU, ACCI and Ai Group submitted that the approach taken by the Panel in 
previous Reviews should be maintained, such that the rates in relevant transitional instruments 
be increased consistently with any increase determined for modern award minimum wages.242 


 
[270] Consistent with these submissions, we have decided that the wage rates in relevant 
transitional instruments will be varied by the same percentage amount we have determined 
shall apply to modern award minimum wages. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


239 For example, certain instruments that covered employees who were also covered by the Social, Community, Home Care 
and Disability Industry Award 2010 were preserved by the Award Modernisation – Termination of Modernisable 
Instruments decision [2010] FWAFB 9916 at [44]. As at the date of this decision, they have not been terminated. 


240 [2017] FWCFB 3500 [697]. 
241 [2020] FWCFB 3500 [409]. 
242 ACTU submission, 1 April 2022, at para. 308; ACCI submission, 1 April 2022, at para. 287; Ai Group submission, 


1 April 2022, at p. 62. 
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6. Copied State awards 
 


6.1 Background 
 


[271] In the 2021–22 Review, Keolis Downer, Transdev Australasia Pty Ltd (Transdev), 
Busways North West Pty Limited (Busways) and Transit Systems West Services Pty Ltd and 
its related entities (Transit Systems) (collectively, the Employer parties) have made 
submissions that the Panel should take account of the wage increases already provided to their 
‘transferring employees’ under copied State awards.243 


 
[272] Copied State awards apply in relation to employees of non-national system State public 
sector employers who transfer their employment to a national system employer as part of a 
transfer of business (transferring employees). 


 
[273] The Employer parties commenced employing transferring employees on or around the 
following dates: 


 
• Transit Systems — 1 July 2018 
• Keolis Downer — 31 October 2021 
• Busways — January 2022, and 
• Transdev — 4 April 2022. 


 
[274] Transit Systems has also made an application seeking that the Commission 
retrospectively vary or revoke determinations made in the 2018–19 and 2019–20 Review 
decisions so that the minimum wage increases from those Reviews do not apply to copied State 
awards applying to Transit Systems. Only Transit Systems is affected by previous annual wage 
review determinations varying copied State awards, as the copied State awards covering Keolis 
Downer, Busways and Transdev came into operation after 1 July 2021. 


 
[275] The Australian Rail Tram and Bus Industry Union (ARTBIU), the Australian 
Manufacturing Workers’ Union (AMWU) and the Australian Services Union (ASU) 
(collectively, the Unions) oppose the Employer parties’ submissions.244 


 
[276] On 25 May 2022, the Commission published a Statement245 and Background Paper 
prepared by staff of the Commission outlining the legislative framework that applies to copied 
State awards in an annual wage review and posing some questions to the parties (Background 
Paper). The Employer parties and the Unions lodged submissions and a short hearing was held 
before Commissioner Hampton on 3 June 2022. We have reviewed the transcript of that 
hearing, the Statement published by the Commissioner on 6 June 2022 and the documents 
referred to in that Statement. 


 
 
 
 
 


243 Keolis Downer submissions, 1 April 2022 and 1 June 2022; Busways submissions, 1 April 2022 and 1 June 2022; 
Transdev submissions, 1 April 2022 and 1 June 2022; and Transit Systems submissions, 1 April 2022 and 1 June 2022. 


244 ARTBIU, AMWU and ASU submissions in reply, 6 May 2022; ARTBIU, AMWU and ASU submission in response to 
the Background Paper, 1 June 2022. 


245 [2022] FWCFB 78. 
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[277] The Explanatory Memorandum for the Fair Work Amendment (Transfer of Business) 
Bill 2012 (EM) outlines the scheme of the transfer of business regime in Part 6-3A of the Act 
as follows: 


 
‘Currently, where a non-national system employee transfers to employment with a 
national system employer due to a transfer of business (e.g. an outsourcing arrangement 
due to a restructure or pursuant to an arrangement for the sale of the employer’s assets), 
the employee’s terms and conditions of employment are determined by the industrial 
instrument governing employment with the new employer. This means that the 
employee loses the benefit of the terms and conditions in the industrial instrument with 
the non-national system employer. This will be the case even though they are 
performing the same work. The amendment Bill will ensure that a State public sector 
employee will continue to enjoy the terms and conditions of employment with the non- 
national system employer through the preservation of those terms and conditions where 
they become transferring employees in a transfer of business to a national system 
employer …’246 


 
[278] The Commission may vary copied State instruments only in limited circumstances, 
including under ‘item 20 of Schedule 9 to the Transitional Act (which deals with variation of 
instruments in annual wage reviews) as that item has effect because of section 768BY’.247 Item 
20 of Schedule 9 to the Transitional Act provides: 


 
‘20 Variation of Division 2B State awards in annual wage reviews under the 
FW Act 


 
(1) In an annual wage review, the FWC may make a determination varying terms of a 


Division 2B State award relating to wages. 
 


(2) For that purpose, Division 3 of Part 2-6 of the FW Act (other than section 292) 
applies to terms of a Division 2B State award relating to wages in the same way as 
it applies to a modern award.’ 


 
[279] As modified by s.768BY, item 20 in Schedule 9 to the Transitional Act has effect in 
relation to a transferring employee as if a reference to a ‘Division 2B State award’ is a reference 
to a ‘copied State award for the transferring employee’.248 Accordingly, the Panel is required 
to review and, if appropriate, may make one or more determinations varying wages in copied 
State awards in an annual wage review. 


 
[280] As the submissions of the Employer parties and Unions address the treatment of 
particular copied State awards in this Review and in previous Reviews, we have included a 
more detailed overview of the statutory framework applying to copied State awards and how 
copied State awards have been dealt with in previous Reviews, at Appendix 5 of this decision. 


 
 
 
 
 


246 Explanatory Memorandum for the Fair Work Amendment (Transfer of Business) Bill 2012 (Cth) p. 4. 
247 Fair Work Act s.768AW(c). 
248 See Fair Work Act s.768BY, including item 2 of the table in s.768Y(1) and column 3 of item 14 of the table in s.768BY(2). 
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6.2 Transit Systems’ application to vary or revoke previous Review determinations adjusting 
wages in copied State awards 


 
[281] In this Review, Transit Systems has applied to the Commission to retrospectively vary 
or revoke determinations made in the 2018–19 and 2019–20 Reviews so they do not apply to 
copied State awards applying to Transit Systems. These copied State awards are derived from 
the following 3 awards made by the Industrial Relations Commission of New South Wales 
(IRCNSW or NSWIRC) as in force at 1 July 2018: 


 
• State Transit Authority Bus Operations Enterprise (State) Award 2018 (the 2018 


Bus Operations Award) 
 


• State Transit Authority Senior and Salaried Officers’ Enterprise (State) Award 
2018 (the 2018 Senior and Salaried Officers Award), and 


 
• State Transit Authority Bus Engineering and Maintenance Enterprise (State) 


Award 2018 (the 2018 Bus Engineering and Maintenance Award). 
 


[282] Copied State awards derived from the 2018 Bus Operations Award and the 2018 Senior 
and Salaried Officers Award currently apply to Transit Systems’ transferring employees.249 


 
[283] Transit Systems’ application is in the following terms: 


 
‘1. Vary or revoke the Commission’s 2018–19 and 2019–20 Annual Wage Review 
(AWR) determinations to provide that the minimum wage increases of 3% and 1.75% 
in the 2019-20 and 2020-21 financial years respectively do not apply to the following 
copied State instruments: 


 
a. [2018 Bus Operations Award]; and 
b. [2018 Senior and Salaried Officers Award]. 


 
2. Further or in the alternative to 1, vary the Commission’s 2018–19 and 2019–20 AWR 
determinations to provide that, in lieu of the minimum wage increases of 3% and 1.75% 
in the 2019–20 and 2020–21 financial years respectively, the Commission’s tiered 
system developed in its 2012–13 AWR decision should be applied to the [2018 Bus 
Operations Award] and the [2018 Senior and Salaried Officers Award] as copied State 
instruments. 


 
3. Vary or revoke the Commission’s 2018–19 AWR determination to provide that the 
minimum wage increase of 3% in the 2019–20 financial year does not apply to the 
[2018 Bus Engineering and Maintenance Award] as a copied State instrument. 


 
4. Further or in the alternative to 3, vary the Commission’s 2018–19 AWR 
determination to provide that, in lieu of the minimum wage increase of 3% in the 2019– 
20 financial year, the Commission’s tiered system developed in its 2012–2013 AWR 


 


249 Transit Systems submission, 1 April 2022, at paras 23–24. The Transit Systems West Services Engineering and 
Maintenance Enterprise Agreement 2021 commenced operation on 27 May 2021. From that date, copied State awards 
derived from the 2018 Bus Engineering and Maintenance Award ceased to apply to transferring employees of Transit 
Systems covered by this agreement. 
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decision should be applied to the [2018 Bus Engineering and Maintenance] as a copied 
State instrument.’ 


 
[284] The Unions observe that the Commission’s former ‘tiered approach’ to applying annual 
wage review increases to copied State awards had regard to wage increases under ‘state 
minimum wage decisions’, whereas Transit Systems is proposing the Commission apply a 
similar approach having regard to wage increases provided for under the terms of its copied 
State awards.250 


 
[285] We note the effect of applying the ‘tiered system’ as proposed (further or in the 
alternative) by Transit Systems would be that wage rates in copied State awards applying to its 
transferring employees would not be increased as a result of the 2018–19 and 2019–20 Review 
decisions.251 


 
[286] Transit Systems’ application follows the recent Federal Court decision in Australian 
Rail, Tram and Bus Industry Union v Transit Systems West Services Pty Ltd252 (ARTBIU v 
Transit Systems). In brief: 


 
• A transfer of business occurred between the NSW State Transit Authority and Transit 


Systems where from 1 July 2018, Transit Systems employed transferring employees 
who had been covered by the 2018 Bus Operations Award. 


 
• The parties were in dispute as to how the Commission’s 2017–18, 2018–19, 2019–20 


and 2020–21 Review decisions operated (if at all) in light of cl.15 of the 2018 Bus 
Operations Award (and copied State awards derived from that Award). 


 
• Since 1 July 2018, Transit Systems had increased the wages of the transferring 


employees in accordance with the pay increases in cl.15.1 but did not flow-on any 
increases from annual wage review decisions. Clause 15.1 provided for wage increases 
of 2.5 per cent from the first full pay period commencing on or after on 1 January 2018, 
2019 and 2020. 


 
• The ARTBIU submitted that Transit Systems was bound by the Commission’s annual 


wage review determinations to pass on the Review increases in minimum wage rates to 
the employees covered by the copied State awards derived from the 2018 Bus 
Operations Award.253 


 
• Transit Systems counter-argued that cl.15.1 reflected the agreed wage increases that 


transferring employees would receive and cl.15.2 operated to exclude any wage 
increases beyond those prescribed in cl.15.1.254 Clause 15.2 provided: 


 
‘The wage increases contained in this Award are in substitution of any State Wages 


decisions. Any arbitrated safety net adjustments may be offset against any 
 


250 ARTBIU, AMWU and ASU submission re retrospective variations, 6 May 2022, at para. 21. 
251 Ibid at para. 22. 
252 [2021] FCA 1436. 
253 Ibid at [6]. 
254 Ibid. 
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equivalent amount in the rates of pay received by employees covered under this 
Award.’255 


 
[287] In this decision, Rares J observed that while the wage increases contained in cl 15.1 
were intended by the parties to be in substitution for any variations to minimum wages 
otherwise payable pursuant to annual wage review decisions that the IRCNSW might decide 
to adopt, that intention did not override the Commission’s determinations in the 2018–19, 
2019–20 and 2020–21 Reviews that varied every copied State award.256 Accordingly, Rares J 
held that the Commission’s 2018–19 and 2019–20 Review determinations applied to the copied 
State awards and, thus, increased the wages payable to the transferring employees by 3 per cent 
and 1.75 per cent respectively.257 


 
[288] However, Rares J held that the payments Transit Systems made in accordance with 
cl.15.1 should be offset against any larger sum determined in the Commission’s annual wage 
review for the relevant financial year,258 and ‘[t]he consequence is that it will be necessary to 
allow an offset of some of the 2.5% increases, which Transit Systems paid under cl 15.1.’259 


 
[289] In his April 2022 decision Australian Rail, Tram and Bus Industry Union v Transit 
Systems West Services Pty Ltd (No 2)260 (ARTBIU v Transit Systems [No. 2]), Rares J held that 
it would be inappropriate to order Transit Systems to make compensation payments at that time 
because a supplementary audit of underpayments was being undertaken and: 


 
‘… there is a possibility that those employees will be paid money that they have to repay 
or have set-off against later payments or wages if, in the forthcoming annual wage 
review, the Commission were to grant Transit Systems’s application for a variation or 
revocation of its earlier decisions.’261 
… 


 
In my opinion, the appropriate course is to make one set of orders for payment, with 
effect from the last payday in June 2022, of all moneys due to the affected employees 
with interest … so that those orders will operate in a self-executing way. Those orders 
also would take effect in the event that the Commission dismisses Transit Systems’s 
application to review its earlier determinations. In the event that the Commission 
accedes to Transit Systems’s application … the position as to what orders ought be 
made can be determined in light of the new position, including having regard to any 
judicial challenge to the Commission’s finding.’262 


 
[290] Transit Systems contends s.603(1) of the Act is the source of the Commission’s power 
to vary or revoke previous annual review wage determinations adjusting wages in copied State 


 
 


255 2018 Bus Operations Award, Clause 15.2. 
256 See [2021] FCA 1436 at [51]–[52]. 
257 Ibid at [53]. 
258 Ibid at [54]–[56]. 
259 Ibid at [54]. 
260 [2022] FCA 389. 
261 Ibid at [56]. 
262 Ibid at [61]. 
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awards.263 Transit Systems submits that a decision to vary wages in copied State awards is not 
a decision made under Part 2-6 of the Act, but a decision made under item 20(1) of Schedule 9 
to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 
(Transitional Act), as that item relates to copied State awards because of s.768BY of the Act.264 


 
[291] Transit Systems relies on 3 discrete points to support its contention: 


 
(a) On its proper construction, item 20(1) of Schedule 9 to the Transitional Act is the 


source of the Commission’s power to vary terms of a copied State award relating to 
wages in an annual wage review. 


 
(b) The Commission’s 2018–19 and 2019–20 Review decisions made determinations to 


vary the copied State awards applying to Transit Systems under item 20(1), Schedule 
9 to the Transitional Act. 


 
(c) On its proper construction, s.603(3) of the Act applies to a decision under Part 2-6 


of the Act, and not a decision under item 20(1), Schedule 9 to the Transitional Act.265 
 


[292] Transit Systems submits that item 20(1) confers the power for the Commission to vary 
wages of a copied State award in an annual wage review: 


 
‘Item 20(2) does not alter the power in existence under Item 20(1). The power to vary 
resides in Item 20(1), however Item 20(2) says that Division 3 of Part 2-6 of the FW 
Act applies, so that in exercising the power under Item 20(1) the FWC has to take into 
account the matters prescribed under Division 3 of Part 2-6 of the FW Act. There is a 
distinction between the existence of power found in Item 20(1) and the matters that are 
said to apply to the exercise of that power in Item 20(2). By its terms, Item 20(2) is 
expressed as applying to the exercise of the power. In that sense, it is a provision that is 
facilitative of the power residing in Item 20(1). It is not and cannot be the source of the 
power. Thus, it follows that the determinations made were not made under Division 3 
of Part 2-6. They were made under Item 20(1). 


 
This construction is reinforced by the terms of s 768AW of the FW Act. Paragraph (c) 
of this section expressly identifies Item 20 of Schedule 9 of the Transitional Act as the 
source of the Commission’s power to vary a copied State award. The opening words of 
s 768AW, read in conjunction with paragraph (c), make plain the legislative intention 
that terms of copied State awards relating to wages “cannot be varied except under” 
Item 20. The use of the word “under” in s 768AW, immediately before the wording 
used in paragraph (c) is instructive, because it shows that the FWC’s decision to vary 
copied State awards relating to wages is a decision under Schedule 9, Item 20 of the 
Transitional Act and not a decision under Part 2-6 of the FW Act.’266 


 
 
 
 
 


263 Transit Systems submission in response to background paper, 1 June 2022, at para. 9. 
264 Transit Systems submission, 1 April 2022, at para. 42. 
265 Transit Systems submission in response to background paper, 1 June 2022, at para. 2. 
266 Ibid at paras 3–4. 
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[293] Transit Systems submits that s.603(3) should not be given a meaning ‘that is broader 
than its words will fairly allow’.267 


 
[294] Transit Systems submits that ‘[t]here is clear precedent for the Commission exercising 
its powers to overcome the effect of a Federal Court decision interpreting award provisions’, 
and that the Commission can ‘make, vary or revoke its own decisions as it sees appropriate in 
the circumstances’.268 


 
[295] Transit Systems further submits that the 2018–19, 2019–20 and 2020–21 Review 
decisions ‘have resulted in windfall gains for employees amounting to approximately $3.5 
million.’269 It submits that ‘this was the very kind of situation that the Commission had always 
intended to avoid when it developed the tiered methodology’270 and that: 


 
‘While this tiered methodology was abandoned by the FWC as a default rule, the FWC 
stated that it would not only consider but actively “address any ‘double dipping’” and 
like injustices on a case-by-case basis, as in the present case of Transit Systems. 
Granting the relief sought by Transit Systems would also be consistent with the FWC’s 
obligation to exercise its powers – in this case, the FWC’s power of revocation under s 
603(1) – in a manner that is fair and just (s 577(a)), and by taking into account “equity, 
good conscience and the merits of the matter”: s 578(b).’271 


 
[296] The Unions oppose Transit Systems’ approach and submit that as the 2018–19 and 
2019–20 Review decisions were made under Part 2-6, the Panel is prevented from making the 
variations sought by s.603(3)(d) of the Act.272 The Unions contend that: 


 
‘Schedule 9 of the transitional provisions simply expands the powers that are available 
to the Commission when it is conducting annual wage reviews under [Part 2-6]. The 
forced interpretation that it somehow stands alone, despite being wholly integrated into 
the Commission's decision-making process in the reviews, isn't a sensible reading of the 
text, and you do have to read these pieces of legislation as a whole, as part of an 
integrated scheme. That scheme involving these awards being considered and decisions 
made about them in the annual wage review under [Part 2-6].’273 


 
[297] The Unions submit that ‘[d]ecisions made under Part 2-6 provide employees with 
substantive rights as to the minimum wages they must be paid. Certainty is critical … decisions 
of this kind are not conventionally amenable to retrospective variation.’274 The Unions submit 
that each of the 2018–19 and 2019–20 Review decisions were made by the Panel constituted 


 
 
 


267 Ibid at para. 7. 
268 Transit Systems submission, 1 April 2022, at paras 48–49, citing Re Mitsubishi Motors Australia Ltd Award 1998 (the 


Vehicle Industry Public Holidays case) 3 October 2001, Print T1300. 
269 Ibid at para. 55. 
270 Ibid. 
271 Transit Systems submission in response to background paper, 1 June 2022, at para. 14. 
272 See ARTBIU, AMWU and ASU submission re retrospective variations, 6 May 2022, at paras 24–36. 
273 Transcript, 3 June 2022, PN176. 
274 ARTBIU, AMWU and ASU submission re retrospective variations, 6 May 2022, at para. 26. 
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under s.617(1)(a) for the purposes of the annual wage review required under Part 2-6, and in 
their terms, were determinations made under ss.285(1)(b) and (c).275 


 
[298] The Unions submit that s.768AW restricts the Commission’s power to vary a copied 
State instrument, and the general power granted by s.603 is fettered by its specific 
restrictions.276 The Unions submit that the only power to vary copied State award wage terms 
is that provided by s.768AW(c), ‘per “item 20 of Schedule 9 to the Transitional Act (which 
deals with variation of instruments in annual wage reviews)"’:277 


 
‘It is difficult to read this as reflecting a legislative intention other than that copied state 
instruments, insofar as the wages they contain are concerned could be varied, and could 
only be varied, by the Commission exercising its wage review powers under Part 2-6. It 
is wholly inconsistent with the idea that a stand-alone variation power is instead created 
by s.768AW(c). 
… 
[T]he text alone is not apt to support an interpretation that a completely separate power 
to vary is created. The better interpretation is that Item 20 simply operates to expand 
what the Commission can do under Part 2-6: but its exercise of those powers still, in 
substance, involves making a decision under that Part.’278 


 
[299] The Unions submit this interpretation is reinforced by the following: 


 
‘a. Schedule 9 itself is preoccupied with annual wage reviews, and amending that 
particular process, rather than creating any new system or systems; and 


 
b. the Transitional Act itself functions to amend and modify the Act’s application, not 
to create entirely new obligations or powers.’279 


 
[300] The Unions further submit their interpretation is consistent with ‘basic common sense’ 
and the ‘policy objectives’ it has discussed — ‘there is fundamentally no reason that decisions 
about the wage rates in copied state instruments could be retrospectively varied within a 
scheme that permits this for minimum wage decisions for no other kind of instrument.’280 


 
[301] In the alternative, the Unions submit that even if the Commission has the power to make 
the variations sought, it should not do so as ‘[i]t is a matter of basic principle that the discretion 
to make such orders should not be exercised where the orders interfere with substantive 
rights.’281 The Unions submit that Transit Systems’ claim for retrospective variations will 


 
 
 


275 Ibid at para. 27. 
276 Ibid at para. 29. 
277 Ibid at para. 30. 
278 Ibid at paras 31, 33. 
279 Ibid at para. 34. 
280 Ibid at para. 35. 
281 Ibid at para. 37 and see paras 38–51, citing Hartley Poynton Ltd v Ali (2005) 11 VR 568, RTBU v Metro Trains [2020] 


FCAFC 81, Mealing v P Chand t/as Fastfix (2003) 57 NSWLR 305, Castle Construction Pty Ltd v North Sydney Council 
[2007] NSWCA 164 at [97], Esso Australia v AWU (2017) 263 CLR 551 and distinguishing the Vehicle Industry Public 
Holidays Case 3 October 2001, Print T1300. 
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reduce the rate of pay to which employees are currently entitled, and ‘expunge an existing 
entitlement to backpay for the underpaid amounts enjoyed by each employee.’282 


 
[302] The Unions submit that in both the 2018–19 and 2019–20 Review decisions, the 
Commission intended to, and did, vary the wage rates in all copied State awards and the Panel 
made a ‘deliberate choice to abandon’ the tiered system.283 


 
[303] The Unions submit that Transit Systems had an opportunity to make submissions in the 
2018–19 and 2019–20 Reviews but did not do so.284 They submit that while ‘[t]he outcome 
may well be inconvenient to Transit Systems … [t]hat inconvenience is hardly an “exceptional 
circumstance”; it is not nearly a sufficient basis to justify the extraordinary interference in long- 
standing decisions of this Commission.’285 Further, granting Transit Systems’ claim ‘would do 
little more than diminish public confidence in the certainty of the Commission’s decisions on 
crucial matters i.e. wages’.286 


 
[304] The ACTU supports the Unions’ submissions ‘in relation to the lack of jurisdiction and 
justification for varying the past decisions of the Panel.’287 


 
Consideration 


 
[305] The source of the Commission’s power to vary or revoke its decisions made under the 
Act is s.603(1). Section 603(1) provides: 


 
‘603 Varying and revoking the FWC’s decisions 


 
(1) The FWC may vary or revoke a decision of the FWC that is made under this Act 


(other than a decision referred to in subsection (3)).’ [Emphasis added] 
 


[306] The types of decisions that may be varied or revoked under s.603(1) are limited by 
s.603(3), which relevantly provides: 


 
‘(3) The FWC must not vary or revoke any of the following decisions of the FWC under 


this section: 
… 


(d) a decision under Part 2-6 (which deals with minimum wages)’. 
 


[307] It follows that the Commission cannot under s.603 vary or revoke a decision made under 
Part 2-6 of the Act.288 


 
 


282 Ibid at para. 19. See also Transit Systems submissions re undertakings, 3 June 2022; and ARTBIU, AMWU and ASU 
submissions in response to undertakings, 5 June 2022. 


283 Ibid at para. 46, citing [2018] FWCFB 2 at [43]. 
284 Ibid at paras 47–48. 
285 Ibid at para. 51. 
286 Ibid. 
287 ACTU submission in reply, 8 May 2022, at paras 159–160. 
288 See also [2020] FWCFB 3500 at [220]. Variation under s.603 is to be distinguished from the Commission’s power to 


correct an obvious error in a decision under s.602 of the Fair Work Act (see [2018] FWCFB 2 at [37]). The Commission 
may correct errors in modern awards and national minimum wage orders under ss.160 and 296 of the Fair Work Act. 
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[308] As related earlier, Transit Systems contends s.603(1) is the source of the Commission’s 
power to vary or revoke previous annual review wage determinations adjusting wages in copied 
State awards.289 Transit Systems further contends that a decision to vary wages in copied State 
awards is not a decision made under Part 2-6 of the Act, but rather a decision made under item 
20(1) of Schedule 9 to the Transitional Act; and consequently the s.603(3)(d) exclusion from 
variation under s.603(1) does not apply.290 


 
[309] Neither Transit Systems nor any other party proposes that, apart from s.603, there is 
any other possible source of power for the Commission to vary the determinations concerned. 


 
[310] Transit Systems also submits that the Commission ‘has always identified Item 20(1) of 
Schedule 9 as the source of its power to make determinations varying copied State awards in 
relation to wages’ and that this is ‘a matter of objective fact’ ‘evident from a plain reading of 
the FWC’s 2018–19 and 2019–2020 Review decisions’291 [footnotes omitted]. 


 
[311] Dealing with that submission first, we do not draw the same conclusion from those 
Review decisions and in any case we do not think that conclusion would necessarily determine 
the point at issue. 


 
[312] Item 20(2) of Schedule 9 to the Transitional Act, as applied by s.768BY of the Act, 
provides that, in an annual wage review, for the purpose of making a determination varying 
terms of a copied State award relating to wages, ‘Division 3 of Part 2-6 of the Act … applies 
to terms of a copied State award … relating to wages in the same way as it applies to a modern 
award’ [emphasis added]. 


 
[313] In our view, when the Panel makes a determination varying wages in a copied State 
award in an annual wage review, that is a decision made ‘under’ the Act for the purposes of 
s.603(1) of the Act and ‘under’ Division 3 of Part 2-6 of the Act for the purposes of s.603(3)(d) 
of the Act. It follows that the Commission cannot vary or revoke such a determination under 
s.603(1) of the Act. 


 
[314] We agree with Transit Systems that with the introduction of Part 6-3A of the Act, the 
legislature did not extend s.603(3) to decisions made under the Transitional Act.292 We observe 
that the legislature also did not extend s.603(1) to decisions made under the Transitional Act. 


 
[315] Transit Systems’ contentions appear self-defeating. If a decision to vary wages in 
copied State awards was a decision made under item 20(1) of Schedule 9 to the Transitional 
Act for the purposes of s.603(3)(d), then it would also be a decision made under the Transitional 
Act and not made under the Act for the purposes of s.603(1). It would follow that s.603(1) did 
not apply on its terms. 


 
 


289 Transit Systems submission in response to background paper, 1 June 2022, at para. 9. 
290 Ibid at paras 3–4, 7. 
291 Ibid at paras 5–6. We note that Transit Systems refers to the 2018–19 and 2019–20 Review decisions but cites the 2017– 


18 and 2018–19 Review decisions 
292 Transit Systems submission in response to background paper, 1 June 2022, at para. 7. 
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[316] Having regard to the Unions’ submissions as outlined earlier, we consider our reading 
of s.603 is also to be preferred as giving a more coherent operation to the legislative scheme. 


 
[317] In any case, even if we had discretion to vary or revoke determinations made in the 
2018–19 and 2019–20 Review decisions as sought in Transit Systems’ applications, in the 
circumstances we would decline to do so. 


 
[318] As submitted by the Unions, the effect of the applications, if granted, would be to reduce 
existing employment entitlements and entitlements to backpay for some transferring 
employees.293 As Rares J observed in ARTBIU v Transit Systems, Transit Systems could have 
applied, but did not apply, to the Commission to exercise its discretion to vary the impact of its 
annual wage review determination on the copied State awards or to take account of wage 
increases provided for in the copied State awards in another way.294 


 
[319] On 2 December 2021, Rares J made declarations as to the correct rates of pay for 
employees of Transit Systems covered by copied State awards derived from the 2018 Bus 
Operations Award.295 As we understand it, these rates of pay give effect to the Court’s view as 
to the appropriate offsetting of wage increases under cl.15.1 of the Award and the increases 
from the 2018–19, 2019–20 and 2020–21 Reviews. As the Unions submit, the logic of the 
Court’s judgment also applies to copied State awards derived from the 2018 Senior and 
Salaried Officers Award and the 2018 Bus Engineering and Maintenance Award.296 


 
[320] The Unions also submit that granting Transit Systems’ applications would give it ‘an 
enormous collateral advantage’ in bargaining for an enterprise agreement to replace the copied 
State awards.297 Transit Systems on the other hand considers the ‘last two’ annual wage review 
increases to the wage rates in its copied State awards ‘have been a real impediment to effective 
enterprise bargaining.’298 


 
[321] Transit Systems submits that: 


 
‘Fairness should be a key determinant of whether the Commission’s AWR 
determinations should be varied or revoked in this matter. The variation or revocation 
of those AWR determinations is necessary to avoid the impact of double dipping, 
namely to avoid a situation whereby the transferring employees receive a double benefit 
of wage increases derived from the Copied State Awards, as well as the AWR decisions 
of the Commission, covering the same periods.’299 


 
 
 
 


293 See also the Transit Systems submissions re undertakings, 3 June 2022; and the ARTBIU, AMWU and ASU submissions 
in response to undertakings, 5 June 2022. 


294 [2021] FCA 1436 at [57]. 
295 See attachment to ARTBIU, AMWU and ASU submissions in response to undertakings, 5 June 2022. 
296 ARTBIU, AMWU and ASU submissions in response to undertakings, 5 June 2022, at para. 5, where the Unions state that 


Transit Systems accepts this proposition. 
297 ARTBIU, AMWU and ASU submission re retrospective variations, 6 May 2022, at para. 53. 
298 Affidavit of Jamie Sinclair, 1 June 2022 [15]; see also Transit Systems submission in response to background paper, 1 


June 2022, at para. 14. 
299 Transit Systems submission, 1 April 2022, at para. 53. 
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[322] While s.603 of the Act might be applied in a manner that affects the substantive rights 
of parties300—in this instance pay and backpay entitlements of employees that are enforceable 
under the Act—we would not consider that appropriate in all of the circumstances. Nor, in all 
of the circumstances, do we consider that granting Transit Systems’ applications, were that 
course open to us, would best satisfy the Commission’s obligations to perform its functions 
and exercise its powers in a manner that is ‘fair and just’ and ‘promotes harmonious and 
cooperative workplace relations’, and to take into account ‘equity, good conscience and the 
merits of the matter’.301 Those views are not altered by Transit Systems’ undertaking that, if 
the Commission granted its applications, Transit Systems would not decrease the wage rates 
of employees covered by the 2018 Bus Operations Award below the rates it is currently paying 
in accordance with Rares J’s declaration.302 


 
[323] Accordingly, we dismiss Transit Systems’ applications that we vary or revoke the 
relevant determinations made in the 2018–19 and 2019–20 Reviews. 


 
6.3 Other applications made with respect to copied State awards in the Annual Wage 
Review 2021–22 and the parties’ positions 


 
(i) Statutory criteria 


 
[324] In this Review, the Employer parties contend the Panel should address specific copied 
State awards on a case-by-case basis, to take account of the wage increases already provided 
to their transferring employees under the terms of the copied State awards.303 


 
[325] The statutory framework applying to annual wage reviews, including the statutory 
criteria for varying modern award minimum wages, is set out in Chapter 1 above. 


 
[326] As related earlier, in an annual wage review Division 3 of Part 2-6 (except s.292) applies 
to the terms of a copied State award relating to wages in the same way it applies to a modern 
award.304 Accordingly, in varying wage rates in copied State awards, the Panel ‘must take into 
account the rate of the national minimum wage that it proposes to set in the Review’.305 


 
[327] Sections 577(a) and (d) require the Commission to perform its functions and exercise 
its powers in a manner that is fair and just, and that promotes harmonious and cooperative 
workplace relations. In performing its functions and exercising its powers in relation to a 
matter, the Commission must take into account the objects of the Act (and the object of the 
relevant part of the Act) and equity, good conscience and the merits of the matter.306 Sections 
3(a), (b) and (f) of the Act provide: 


 
 


300 Esso Australia v AWU 263 CLR 551 at [49]. 
301 FW Act ss.577(a) and (d), and 578(b). 
302 See Transit Systems response to question at hearing, 3 June 2022. 
303 See, for example, Keolis Downer submission, 1 April 2022, at paras 9 –10; Busways submission, 1 April 2022, at paras 72 


and 89; Transdev submission, 1 April 2022, at para. 17, and submission in response to background paper, 1 June 2022, at 
para. 9; and Transit Systems submission, 1 April 2022, at paras 53–57. 


304 Item 20(2) of Schedule 9 to the Transitional Act. 
305 See FW Act s.285(3). 
306 FW ACT ss.578 (a) and (b). 
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3 Object of this Act 
 


The object of this Act is to provide a balanced framework for cooperative and 
productive workplace relations that promotes national economic prosperity and social 
inclusion for all Australians by: 


 
(a) providing workplace relations laws that are fair to working Australians, are 


flexible for businesses, promote productivity and economic growth for 
Australia’s future economic prosperity and take into account Australia’s 
international labour obligations; and 


 
(b) ensuring a guaranteed safety net of fair, relevant and enforceable minimum 


terms and conditions through the National Employment Standards, modern 
awards and national minimum wage orders; and 


… 
 


(f) achieving productivity and fairness through an emphasis on enterprise-level 
collective bargaining underpinned by simple good faith bargaining 
obligations and clear rules governing industrial action. 


 
[328] Several parties have addressed the minimum wages objective in s.284(1) in support of 
their positions, as discussed below.307 Section 284(1) is in Division 2 of Part 2-6 of the Act. 
Section 284(2)(a) provides that the minimum wages objective ‘applies to the performance or 
exercise of … the … [Commission’s] functions or powers under … [Part 2-6]’. The minimum 
wages objective requires that the Commission ‘must establish and maintain a safety net of fair 
minimum wages’ taking into account the considerations identified in s.284(1)(a)–(e). While 
these statutory considerations inform the evaluation of what might constitute ‘a safety net of 
fair minimum wages’, they do not necessarily exhaust the matters which the Panel might 
properly consider to be relevant, and no particular primacy is attached to any of these 
considerations.308 Fairness is to be assessed from the perspective of the employees and 
employers affected by Review decisions. 


 
[329] The modern awards objective defined in s.134(1) of the Act ‘applies to the performance 
or exercise of the … [Commission’s] … functions or powers under Part 2-6, so far as they 
relate to modern award minimum wages’ (s.134(2)). We agree with Busways’ submission that 
s.134 would not appear on its terms to apply to the Commission’s performance of functions or 
exercise of powers under Part 2-6 so far as they relate to copied State award wages.309 However, 
as the Panel has previously noted, 


 
‘[t]here is a degree of overlap between the matters specified in the modern awards 


objective, the minimum wages objective and the objects of the Act. To the extent that 
these matters are of direct relevance to the Review they may, generally speaking, be 
grouped into three broad categories: economic; social; and collective bargaining.’310 


 
307 See Transdev submission, 1 April 2022, at para. 19; Keolis Downer submission, 1 April 2022, at paras 7–9; Busways 


North West Pty Ltd submission, 1 April 2022, at paras 4–5; ABI submission in reply, 6 May 2022, at paras 15, 19(c). 
308 See 4 Yearly Review of Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788 at [32] 
309 Transcript, 3 June 2022, PN153–PN154. 
310 [2013] FWCFB 4000 at [359]. 
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(ii) Copied State awards applying to Keolis Downer, Busways and Transdev 
 


[330] Copied State awards derived from the following State awards are in operation and apply 
to Keolis Downer’s, Transdev’s and Busways’ transferring employees: 


 
• State Transit Authority Senior and Salaried Officers’ Enterprise (State) Award 2021 (the 


2021 Senior and Salaried Officers Award), and 
 


• State Transit Authority Bus Engineering and Maintenance Enterprise (State) Award 2020 
(the 2020 Bus Engineering and Maintenance Award).7 6  


 
[331] Copied State awards derived from the State Transit Authority Bus Operations 
Enterprise (State) Award 2021 (the 2021 Bus Operations Award) F also apply to Transdev’s 
and Busways’ transferring employees. 311 


 
[332] In 2022, these copied State awards conferred wage increases on transferring employees 
as follows: 


 
• 2021 Senior and Salaried Officers Award – cl.10.1 relevantly provides for a wage 


increase of 2.04 per cent312 from the first full pay period commencing on or after on 
1 January 2022, with cl.10.2 providing that this is ‘in substitution of any State 
Wages decisions. Any arbitrated safety net adjustment may be offset against any 
equivalent amount in the rates of pay received by Employees covered under this 
Award.’ 


 
• 2020 Bus Engineering and Maintenance Award – cl.58.3 relevantly provides for a 


wage increase of 2.04 per cent313 from 1 April 2022, with cl.58.5 providing that this 
is ‘in substitution of any State Wage Case decisions. Any arbitrated safety net 
adjustments may be offset against any equivalent amount in rates of pay received 
by Employees.’ 


 
• 2021 Bus Operations Award – cl.15.1 relevantly provides for a wage increase of 


2.04 per cent314 from the first full pay period commencing on or after on 1 January 
2022, with cl.15.2 providing that this is ‘in substitution of any State Wages 
decisions. Any arbitrated safety net adjustments may be offset against any 
equivalent amount in the rates of pay received by Employees covered under this 
Award.’315 


 
 
 


311 Keolis Downer submission, 1 April 2022, at para. 5. It is understood that copied State awards derived from the State Transit 
Authority Bus Operations Enterprise (State) Award 2021 ceased to cover Keolis Downer’s transferring employees following 
commencement of the KDNB Bus Operations Enterprise Agreement 2021. Transdev submission, 1 April 2022, at para. 5; 
Busways submission, 1 April 2022, at para. 2. The copied State awards apply to Transdev transferring employees from 4 
April 2022 and to Busways’ transferring employees from January 2022. 


312 Assuming a 0.5 per cent increase to the Superannuation Guarantee Charge (SGC) from 1 July 2022. 
313 Given the 0.5 per cent increase to the SGC from 1 July 2022. 
314 Assuming a 0.5 per cent increase to the SGC from 1 July 2022. 
315 See Transdev submission, 1 April 2022, at paras 16–17; and Busways submission, 1 April 2022, at para. 59. 
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[333] The copied State awards do not provide further wage increases beyond the above dates. 
 


[334] Keolis Downer submits that to prevent double-dipping, transferring employees who 
have received pay increases in 2022 under the above terms of the 2021 Senior and Salaried 
Officers Award and the 2020 Bus Engineering and Maintenance Award should be excluded 
from any minimum wage increase awarded in the 2021-22 Review.316 


 
[335] Keolis Downer submits that ss.284(1)(a) ‘the performance and competitiveness of the 
national economy, including productivity, business competitiveness and viability, inflation and 
employment growth’ and (c) ‘relative living standards and the needs of the low paid’ are 
relevant.317 


 
[336] Keolis Downer submits that copied State awards are not in practice ‘minimum wage’ 
instruments and so are not comparable to modern awards.318 Keolis Downer contends that the 
copied State awards already ensure beneficial living standards for the transferring employees 
by setting ‘fair and reasonable conditions of employment for employees’319 with built-in wage 
increases. 


 
[337] Keolis Downer submits that any increase to copied State awards would go ‘far beyond 
the FW Act objectives and the application of section 284 of the FW Act’,320 and ‘clearly, there 
exists the risk of double dipping’:321 


 
[338] Keolis Downer submits that the wage rates in copied State awards ‘far exceed the 
minimum wage rates set by the [Commission] for comparable employees in conformity with 
section 284 of FW Act’ to the significant benefit of employees.322 A further increase to the 
wage rates in copied State awards would lead to a further disparity between Keolis Downer 
and other national system employers.323 


 
[339] Keolis Downer submits that ‘employees will not lose future increases to their safety net 
and will remain significantly better off than had they been covered by the relevant modern 
award and subject to the Annual Wage Review decision.’324 


 
[340] Keolis Downer refers to the object of the Act at s.3(f) and submits the Commission 
should not provide any additional wage increases as this would risk ‘de-emphasising enterprise 
level collective bargaining’325 and: 


 
316 Keolis Downer submission, 1 April 2022, at para. 9. Keolis Downer withdrew its initial alternative submission that any 


wage increase in the 2021–22 Review should be reduced by wage increases contained in copied State awards: see Keolis 
Downer submission in response to background paper, 1 June 2022, at para. 22. 


317 Keolis Downer submission in response to background paper, 1 June 2022, at para. 6. 
318 Ibid at para. 10. In support of this argument, Keolis Downer reference Busways submission, 1 April 2022, at paras 71–72; 


and ACCI submission in reply, 10 May 2022, at paras 176–203: Ibid at para. 10. 
319 Industrial Relations Act 1996 (NSW) s.10. 
320 Keolis Downer submission in response to background paper, 1 June 2022, at para. 10. 
321 Ibid at para. 11. 
322 Ibid at paras 7, 12. 
323 Ibid at para. 13 and table at Attachment 1. 
324 Ibid at para. 19. 
325 Ibid at para. 8. 
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‘the FWC can be satisfied, given the significant increase in weekly wages available to 
employees covered under the Copied State Awards against the applicable modern 
award, that employees will not be disadvantaged by the fact that there is no applicable 
increase available to the employees after January 2023.’326 


 
[341] Keolis Downer also submits that its transferring employees are likely to be entitled to 
future wage increases from 2023 onwards pursuant to enterprise agreements it expects to 
implement in the immediate future.327 


 
[342] Busways contends that the Panel should not apply any 2021-22 Review increase to its 
copied State awards as transferring employees have already had the benefit of the increases 
awarded by the IRCNSW that commenced on or after 1 January 2022 and before 1 July 2022.328 


 
[343] Busways submits that the Panel must consider the objective of achieving fairness from 
both the perspective of both employees and employers,329 and that ss.284(1)(a) and (c) are 
relevant to the Commission’s task.330 With regard to s.284(1)(a), Busways submits that in a 
transfer of business under Part 6-3A of the Act, typical contractual terms may constrain the 
new employer from being able to take steps to ameliorate unplanned additional labour costs 
arising from Review decisions, and this effect ‘is heightened for many businesses in the current 
high inflationary economic period’.331 With regard to s.284(1)(c), Busways submit that this 
‘requires a comparison of the living standards of workers reliant on minimum wages with those 
of other groups that are deemed to be relevant’, and the Panel should focus especially on non- 
managerial workers.332 


 
[344] Busways has provided tables showing the percentage difference between weekly wage 
rates for workers under the lowest classification in its copied State awards and the current 
national median equivalised disposable household income.333 Busways submits that these 
tables should satisfy the Panel that ‘workers covered by the Busways copied State awards 
receive wages which allow for a living standard which is equivalent to or better than the average 
Australian worker.’334 


 
[345] Busways submits that if an increase in minimum wages were to be applied to its copied 
State awards, its transferring employees would receive 2 wage increases in a period of 6 months 
or less, resulting in double-dipping.335 Busways submits that the Panel should also consider the 


 
326 Ibid at para. 14. 
327 Ibid at paras 16–18. Employees covered by copied State awards derived from the 2021 Senior and Salaried Officers 


Award voted to approve an enterprise agreement on 30 May 2022, and ‘negotiations with bargaining representatives for 
employees covered by … [copied State awards derived from the 2020 Bus Engineering and Maintenance Award] are 
almost complete ...’ 


328 Busways submission, 1 April 2022, at paras 5 and 62. 
329 Busways submission in response to background paper, 1 June 2022, at paras 4.2–4.3, citing [2019] FWCFB 3500 at [10]. 
330 Ibid at paras 3.2 and 3.5. 
331 Ibid at paras 3.3–3.4. 
332 Ibid at paras 3.6–3.7. 
333 Ibid at paras 3.8–3.10 and Tables at para. 3.9. 
334 Ibid at para. 3.11. 
335 Ibid at para. 4.4. 
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compounding effects of such increases,336 and says that absorbing wage increases built into 
copied State awards would not address this. 337 


 
[346] Busways submits that ‘[t]o further apply a wage increase to these employees is to 
provide the employees with a windfall gain above that which was determined as “fair and 
reasonable wages” for 2022 by the NSWIRC’,338 and ‘this action inherently assumes that the 
wages set by the NSWIRC for the Relevant Awards in 2022 are not an appropriate safety 
net.’339 Busways submits that such an assumption could not be drawn without assessing the 
work value of the services performed by the relevant employees; and ‘grappling with why the 
wages under the Relevant Awards are not a fair and relevant safety net when they already 
substantially exceed the wages contained in the modern award covering exactly the same 
work.’340 


 
[347] Busways submits that the copied State awards applying to it ‘contain wage rates that 
were determined under a different jurisdiction where the wage rates were not intended to be a 
minimum safety net, but rather, were intended to create fair and reasonable conditions of 
employment.’341 Busways further contends that the approach to setting and increasing wages in 
NSW State awards is different to the national minimum wage setting approach as: 


 
• NSW State awards are largely determined by the IRCNSW by consent between 


the parties (particularly in circumstances where the award applies to a single 
employer) and enterprise specific awards tend to be ‘paid rates awards’ rather than 
‘minimum wage awards’,342 and 


 
• there is no general overriding minimum wage decision made by the IRCNSW that 


automatically affects all NSW State awards. Since 2010, all adjustments to awards 
ordered as part of State Wage Cases have been made only to minimum wage 
awards and the 3 copied State awards were not subject to the NSW State Wage 
Case but were subject to their own specific wage rate increases.343 


 
[348] Busways submits that ‘the wages contained in the 3 Busways copied State awards are 
already between 16.8% and 52.24% higher than the equivalent modern award rates’.344 Given 
this, Busways ‘does not accept that it is possible to “top-up” a shortfall in this scenario’345 and 
to do so would not only deviate from the purpose of the Review, but would be contrary to the 
objectives of the Fair Work Act and the minimum wages objective.’346 [footnotes omitted] 


 
 


336 Ibid at paras 4.4–4.5, citing Busways submission, 1 April 2022, paras 73–80. 
337 Ibid at paras 8.6–8.7. 
338 Ibid at para. 8.9. 
339 Ibid at para. 8.10. 
340 Ibid at para. 8.11. 
341 Busways submission, 1 April 2022, at para. 4(j)(ii). See also paras 66–70. 
342 Ibid at para. 68. 
343 Ibid at paras 69–70. 
344 Busways submission in response to background paper, 1 June 2022, at para. 7.10, citing Busways submission, 1 April 


2022, at paras 81–83. 
345 Ibid at para. 7.1. 
346 Ibid at para. 7.12. 
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[349] If the Panel were to see value in increasing wages in copied State awards, contrary to 
the Employer parties’ submissions, Busways submits that any wages so increased should not 
exceed the corresponding modern award rate,347 or if not, the Panel should revert to the tiered- 
approach adopted prior to the 2017-18 Review decision.348 


 
[350] Busways also submits that the Panel should consider the object in s.3(f) and the 
requirement in s.577(d) of the Act.349 


 
[351] Busways submits that terms and conditions in State awards transfer to the national 
system for a finite period of up to 5 years, with the intention of encouraging parties in the 
interim to seek to bargain for an enterprise agreement.350 However, Busways argues that if 
wages under the 3 copied State awards already ‘leapfrogged equivalent arrangements in similar 
business/industries … any incentive to Busways to bargain will be dissolved.’351 


 
[352] Busways submits that it has already commenced bargaining with the ARTBIU for an 
enterprise agreement to replace the 2021 Bus Operations Award352 and it intends to bargain 
with the other 2 workforces this year so ‘there is every likelihood that enterprise agreements 
will be in place … by the end of 2022.’353 To the extent that enterprise agreements are not 
agreed before the next Review (and so employees experience 18 months without a pay rise), 
Busways submits that the Unions may then argue that the IRCNSW’s determination of ‘fair 
and reasonable wages’ in the copied State awards is no longer current, 354 and can make 
submissions to that Review about the appropriate way to address any financial detriment 
suffered by employees.355 


 
[353] Transdev submits that that the Commission should not apply any increase to its copied 
State awards in the 2021–22 Review as the transferring employees have already had the benefit 
of the increases awarded by the IRCNSW that commenced on or after 1 January 2022 and 
before 1 July 2022.356 


 
[354] Should that submission not be accepted, Transdev submits that any Review increase 
should be limited to the difference between the annual wage review increase and the increases 
already provided for in the copied State awards, i.e. the ‘top-up’ approach.357 


 
[355] In addition to ss.284(1)(a) and (c), Transdev submits that s.284(1) ‘the principle of 
equal remuneration for work of equal or comparable value’ is relevant to its submission. 


 


347 Ibid at para. 7.7, citing Transit Systems submission, 1 April 2022, at para. 4. 
348 Ibid at para. 7.15. 
349 Ibid at para. 4.8. 
350 Ibid at para. 4.11. 
351 Ibid at para. 4.11, citing Busways submission, 1 April 2022, at para. 87. See also ACCI submission in reply, 10 May 


2022, at para. 192. 
352 Ibid para. 8.18, citing Witness Statement of Will O’Neill, 30 March 2022 at para. 32. 
353 Ibid at para. 8.18. 
354 Ibid at para. 8.5. 
355 Ibid at para. 8.19. 
356 Transdev submission, 1 April 2022, at paras 16–17, 19–20; and Transdev submission in response to background paper, 1 


June 2022, at para. 9. 
357 Transdev submission in response to background paper, 1 June 2022, at paras 10–11. 
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[356] Transdev submits that any Review increase would have a direct impact on the 
profitability of its business as it would have to pass on 2 wage increases to approximately 1,232 
transferring employees358 and it is concerned about the compounding effect of these 
increases.359 Transdev submits that the increased labour cost may disincentivise national 
system employers from employing State public sector employees in circumstances where there 
will be a transfer of business. Transdev further submits that the application of Review increases 
to copied State awards that already contain a wage increase in respect of the same period will 
impact those businesses’ profitability and will have ‘a negative impact on the performance and 
competitiveness of the national economy, particularly business competitiveness and 
viability.’360 


 
[357] Transdev submits that as transferring employees have or will already receive the benefit 
of wage increases made as ‘fair and reasonable conditions of employment’ by the IRCNSW its 
position is consistent with ensuring relative living standards of transferring employees.361 
Transdev further submits that as its copied State awards do not contain future wage increases, 
if the tiered approach is applied transferring employees would not be deprived of Review 
increases in the future.362 


 
[358] Transdev submits that should any Review increase apply to its copied State awards, the 
wage rates in the copied State awards will exceed ‘the rates for equivalent work under the 
equivalent modern awards, creating a difference in minimum rates for the same work’ (as well 
as the rates for equivalent work under State Awards which continue to apply to State public 
sector employees in respect of the same work. 363 


 
[359] Transdev notes that, since providing its initial submission, it has made an enterprise 
agreement with employees covered by the 2021 Bus Operations Award but this has not yet 
been approved.364 Transdev has also commenced discussions to bargain for enterprise 
agreements which, if made, would replace the 2020 Bus Engineering and Maintenance Award 
and the 2021 Senior and Salaried Officers Award.365 


 
[360] The Unions submit the tiered approach to adjusting wage rates in copied State awards 
is inappropriate366 and modern award wage increases should be flowed-on to copied State 
awards. However, the Unions ‘accept that wage increases that have occurred in this financial 
year should be taken [into] account to avoid any double dipping.’367 Accordingly, wages should 
be ‘topped up’ to ‘the difference between those internal increases (which were subject to the 
NSW Government’s 2.5% cap regardless of merit considerations, and were in most cases 


 


358 Ibid at para. 6(a)(i). 
359 Ibid at para. 6(a)(ii), citing ABI submission, 6 May 2022, at para. 15. 
360 Ibid at para. 6(a)(iii). 
361 Ibid at para. 6(b). 
362 Ibid at para. 6(b)(ii) 
363 Ibid at para. 6(c). 
364 Ibid at para. 7. 
365 Ibid at para. 8. Transdev does not anticipate any such enterprise agreements being made any earlier than 3 months from 1 


June 2022. 
366 ARTBIU, AMWU and ASU submission in response to background paper, 1 June 2022, at para. 15. 
367 ARTBIU, AMWU and ASU submission in reply, 6 May 2022 at para. 5. 
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actually lower) and whatever is awarded by the Commission, in order to avoid windfall 
bargains for the operators.’368 


 
[361] The Unions contend ‘this is a highly conservative approach, rather than anything 
resembling an ambit claim’:369 


 
‘There is no evidence whatsoever that any of the increases previously awarded contained 
a component recognizing inflation going forward i.e. to preserve the real value of wages. 
There is a real likelihood that, since the introduction of the state government wages cap 
a decade ago, these workers have been moving steadily backwards. This conservatism 
is appropriate given the lack of clarity, and the practical reality that it will see workers’ 
wages increase twice in a six month period, but no further reduction is warranted.’370 


 
[362] The Unions submit that ss.284(1)(a) and (c) of the Act are principally relevant and also 
say the modern awards objective applies.371 


 
[363] With respect to s.284(1)(a), the Unions observe as a general proposition that wage 
increases matching both inflation and productivity growth are sustainable without placing 
upward pressure on headline inflation, and allow workers to maintain existing living standards 
by meeting cost of living pressures and additionally getting a fair share of national 
prosperity.372 


 
[364] With respect to s.284(1)(c), the Unions submit that a number of classifications covered 
by the copied State awards are low paid using the metric adopted by the Commission. For 
example: 


 
‘[the 2021 Bus Operations Award] prescribes a minimum rate of $932.30 per week for 
Bus Cleaner Level 1 and $926.40 for Conductors/Sign on Clerks. Other classifications 
in this Award, while above the $1000/week, are not far above this threshold. 
Classifications in the … [2020 Bus Engineering and Maintenance Award] are similarly 
placed. As to the … [2021 Senior and Salaried Officers Award], while Senior Officers 
are well above the threshold, the majority of Clerk classifications are not.’373 [Footnotes 
omitted] 


 
[365] The Unions contend that ‘considerations about maintaining fair and equitable living 
standards for these workers tell in favour of the Unions’ position in respect of an increase to 
these wages’ and otherwise rely on their general submissions in the Review and those made by 
the ACTU.374 


 
 
 
 


368 Ibid at para. 23 and ARTBIU, AMWU and ASU submissions in response to Background Paper, 1 June 2022, at paras 5, 17 
and 31. 


369 ARTBIU, AMWU and ASU submission in response to background paper, 1 June 2022, at para. 17. 
370 Ibid. 
371 Ibid at paras 3 and 8. 
372 Ibid at para. 4. 
373 Ibid at para. 5. 
374 Ibid at paras 6–7. 
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[366] The Unions reject the Employer parties’ submissions that their copied State awards 
should be treated differently because they are ‘paid’ rather than minimum rates and say that 
concept of ‘paid rates’ awards is something of a historical anomaly and has been an irrelevance 
in NSW since the referral of powers. 375 


 
[367] The Unions submit that Busways ‘cannot say that these rates [in the relevant State 
Awards] were ever properly set, or adequately recognise the value of the relevant work,’376 and 
even if it is assumed that the IRCNSW ‘succeeded in its task of setting “fair and reasonable 
wages”, this does not lead to a conclusion that the rates remain so indefinitely.’377 


 
[368] The Unions also note this increase in the copied State awards relates to only part of the 
financial year, such that inflationary pressures after January 2023 have not been taken into 
account in the wage fixing exercise.378 


 
[369] In response to Busways’ submissions, the Unions submit that no wage increases would 
leave employees, absent bargaining, without an increase to their wages for up to 18 months379 
and this itself could be seen as a disincentive to bargain.380 The Unions submit ‘the preferable 
and appropriate course [is] to … bring these federal employees in line with the timing used in 
the federal system’:381 


 
‘It is far more desirable that these employees, absent bargaining, continue to be provided 
with an annual wage increase like any other award-covered employee, rather than 
enduring up to 18 months without one.’382 


 
[370] In response to Busways’ argument that any Review increase will be costly,383 the 
Unions submit that ‘these calculations assume the full increase, rather than the reduced amount 
sought by the Unions to remove double-dipping … and … are made without any context: the 
number itself is meaningless without an understanding of what it really means within the 
business, and there is no support for the proposition that this will affect Busways’ viability.’384 


 
[371] The Unions further observe that the Employer parties cannot claim ignorance of the 
law, and that the effect of the Panel’s Review decisions on copied State awards was ‘entirely 
foreseeable’.385 


 
 
 
 
 
 


375 Ibid at paras 9–11. 
376 ARTBIU, AMWU and ASU submission in reply, 6 May 2022, at para. 24. 
377 Ibid at para. 22. 
378 Ibid at para. 17. 
379 Ibid at para. 23. 
380 Ibid at paras 23, 25. 
381 Ibid at para. 23. 
382 Ibid at para. 18. 
383 Busways submission, 1 April 2022, at paras 56, 75. 
384 ARTBIU, AMWU and ASU submission in reply, 6 May 2022, at para. 26. 
385 See for example ibid at para. 27 (in response to Busways submission, 1 April 2022). 
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[372] Accordingly, the Unions submit that the Panel should increase the wages in the copied 
State awards applying to Keolis Downer, Busways and Transdev by the full amount determined 
in the 2021–22 Review as applicable to modern awards, less 2.04 per cent.386 


 
[373] The ACTU supports the Unions’ submissions in relation to the appropriate increase to 
be awarded in this Review.387 


 
Consideration 


 
[374] Part 6-3A of the Act is directed to ensuring that where there is a transfer of business 
from a non-national system employer that is a State public sector employer to a national system 
employer, transferring employees continue to enjoy the terms and conditions of employment 
to which they were entitled with the State public sector employer.388 Even where a copied State 
instrument ceases to apply to an employee through the effluxion of time and a modern award 
instead covers the employee, the Commission may make a take-home pay order to remedy any 
resulting reduction in take-home pay.389 


 
[375] The intent of the legislative scheme is to preserve transferring employees’ terms and 
conditions in the State industrial instrument with the non-national system employer, in their 
new employment under the national system. 


 
[376] In the course of these proceedings, much has been made of the different nature of 
awards made under the NSW industrial relations system and modern awards; and we think 
correctly so. The IRCNSW’s statutory functions of ‘setting fair and reasonable conditions of 
employment for employees’390 is different to our objectives in an annual wage review and in 
particular pursuant to the minimum wages objective in s.284 (‘establishing and maintaining a 
safety net of fair minimum wages’) the modern awards objective in s.134 (ensuring that 
‘modern awards, together with the National Employment Standards, provide a fair and relevant 
minimum safety net of terms and conditions’) and s.3(b) of the Act (‘ensuring a guaranteed 
safety net of fair, relevant and enforceable minimum terms and conditions’). 


 
[377] We agree that the copied State Awards concerned bear some characteristics of 
enterprise agreements as a result of the NSW disputes-based system. The copied State awards 
are derived from State awards made by consent by the State Transit Authority and its 
workforces and include agreed annual wage increases applied over a specified period (although 
as the Unions point out, the negotiated wage outcomes were subject to a State government 
wages cap). 


 
[378] The evidence before us is that the current wage rates in the copied State awards applying 
to Keolis Downer, Busways and Transdev and their transferring employees are already 
significantly higher than the corresponding modern award rates. We also observe that the 


 
386 Ibid at paras 17, 30–31; and ARTBIU, AMWU and ASU submission in response to background paper, 1 June 2022, at 


para. 15. 
387 ACTU submission in reply, 8 May 2022, at paras 159–160. 
388 Explanatory Memorandum to the Fair Work Amendment (Transfer of Business) Bill 2012 at p. 4. 
389 Fair Work Act s.768BU. The note under this section observes that the take-home pay order will continue to apply even if 


an enterprise agreement starts to apply to the employee. 
390 Industrial Relations Act 1996 (NSW) s.10. 
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statutory underpinning for wage rates in copied State awards is the NMW391 rather than modern 
award rates. 


 
[379] Relevant to this Review, the wage clauses in the 2021 Senior and Salaried Officers 
Award, the 2020 Bus Engineering and Maintenance Award and the 2021 Bus Operations 
Award each conferred agreed wage increases that commenced on or after 1 January 2022 (in 
cll.10.1, 58.1 and 15.1 respectively). 


 
[380] Further, each of those wage clauses contains an ‘offsetting’ clause in similar terms to 
that considered in ARTBIU v Transit Systems (in cll.10.2, 58.3 and 15.2 respectively). In 
ARTBIU v Transit Systems, Rares J observed that the offsetting clause in cl.15.2 of the 2018 
Bus Operations Award could be understood as seeking to provide that the parties to the Award 
intended that the wage increases contained in cl 15.1 were to be in substitution for any variation 
of minimum wages that would otherwise be payable pursuant to annual wage review decisions 
that the IRCNSW might decide to adopt.392 


 
[381] The Act does not compel us to vary the wage rates in copied State awards. The Panel 
has discretion to vary some or all wages in copied State awards in the context of a Review and 
in exercising that discretion will be guided by the applicable statutory considerations and the 
requirement under s.577 that the Commission perform its functions and exercise its powers in 
a manner that is fair and just. 


 
[382] The parties have variously addressed ss.284(1)(a), (c) and (d) and ss.3(a)(b) and (f) of 
the Act in their submissions, as well as the modern awards objective and the requirements in 
ss.577 and 578 of the Act. 


 
[383] We first observe that s.284(1)(d) is not relevant to this matter; it is directed to gendered 
differences in remuneration.393 


 
[384] In relation to s.284(1)(a)—‘the performance and competitiveness of the national 
economy, including productivity, business competitiveness and viability, inflation and 
employment growth’— the Panel has previously observed: 


 
‘the underlying intention of the various economic considerations referred to in ss.284 and 
134 is that the Panel take into account the effect of its decisions on national economic 
prosperity and in so doing give particular emphasis to the economic indicators 
specifically mentioned in the relevant statutory provisions. Such an approach is 
supported by the object of the Act.’394 


 
[385] As related earlier, Keolis Downer, Busways and Transdev submit that s.284(1)(a) is 
relevant, and note generally the impacts on profitability of their own and other businesses 
nationally that are covered by copied State awards, should annual wage review increases be 
applied to copied State awards which also provide wage increases in respect of the same period. 


 
391 Fair Work Act s.768BY (including items 2, 11 and 12 of the table in s.768Y(1) and item 14 ‘Part 5 of Schedule 9’ of the 


table in s.768BY(2)) and Transitional Act item 16 of Part 5 of Schedule 9. 
392 [2021] FCA 1436 at [50]. 
393 Fair Work Act ss.12 and 302(2). 
394 [2015] FWCFB 3500 at [88]–[89]. 
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Transdev also notes the potential for such annual wage review increases to ‘disincentivise 
national system employers from employing State public sector employees’ in circumstances of 
a transfer of business. The Unions observe as a general proposition that wage increases 
matching both inflation and productivity growth are sustainable without placing upward 
pressure on headline inflation and would allow workers to maintain existing living standards 
and get a fair share of national prosperity. 


 
[386] We have earlier discussed the requirement in s.284(1)(c) that we take into account 
‘relative living standards and the needs of the low paid.’ The Unions have pointed to 2 
classifications in the 2021 Bus Operations Award that are below the Panel’s benchmark for 
who is ‘low paid’, and other classifications that are not far above this.395 The Unions submit 
that classifications in the 2020 Bus Engineering and Maintenance Award are similarly placed, 
and the majority of Clerk classifications in the 2021 Senior and Salaried Officers Award are 
also not much above the benchmark. 


 
[387] We observe that the majority of adult classifications in the copied State awards have 
wage rates above the low-paid benchmark. However, there are some classifications that, 
although above the new NMW (other than the weekly apprentice rates specified in the 2020 
Bus Engineering and Maintenance Award), fall below the low-paid benchmark. We have taken 
this into account in reaching our view. 


 
[388] The objects in s.3 of the Act include ‘ensuring a guaranteed safety net of fair, relevant 
and enforceable minimum terms and conditions’ (s.3(b)) and ‘achieving productivity and 
fairness through an emphasis on enterprise-level collective bargaining’ (s.3(f)) [emphasis 
added]. Our discussion above regarding the character of the ‘consent’ State Awards with which 
we are concerned and recent wage increases conferred under those State Awards is relevant to 
considerations of fairness. 


 
[389] In respect of s.3(f), the parties have provided information on the status of enterprise 
bargaining to replace the copied State awards and made submissions on the impact on the 
bargaining of annual wage review wage increases. 


 
[390] We note Keolis Downer’s, Busways’, Transdev’s and the Unions’ material as to the 
progress of enterprise bargaining negotiations. As we are considering potential wage increases 
on an enterprise basis, while we cannot predict the precise impact of our decision on collective 
bargaining, 396 we observe as a general proposition that an upward adjustment to wage rates in 
these copied State awards may act as a disincentive to bargaining, in circumstances where the 
employers are already paying above modern award rates of pay.397 


 
[391] In view of the above matters and the particular circumstances evident here, we are 
satisfied that the current wage rates in the copied State awards applying to Keolis Downer, 
Busways and Transdev provide a safety net of fair minimum wages. Accordingly, having 
regard to the NMW order in this Review and the relevant statutory considerations (including 
in ss.3, 577 and 578), we consider that the Review increase to modern award minimum wages 


 
395 That is, a threshold of two-thirds of weekly median adult full-time ordinary earnings: see [2021] FWCFB 3500 at [137]. 
396 See, for example, [2016] FWCFB 3500 at [540]. Further, various annual wage review research reports have examined 


factors that may have influenced changes in the collective agreement coverage of employees. 
397 See, for example, Busways submission in response to background paper, 1 June 2022, at para. 4.11, citing Busways 


submission, 1 April 2022, at para. 87. See also ACCI submission in reply, 10 May 2022, at para. 192. 
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should not be applied to the copied State awards applying to Keolis Downer, Busways and 
Transdev, and their transferring employees on this occasion. 


 
[392] Nor do we consider the ‘top up’ approach proposed by the Unions is appropriate in the 
circumstances. Part 6-3A is directed to preserving the employment terms and conditions of the 
transferring employees as they would have been in the absence of the transfer of business to a 
national system employer, subject, of course, to the Commission’s obligation to maintain a 
safety net of fair minimum wages. Had the transferring work and the transferring employees 
remained with the old State employer, the transferring employees would have received – as 
they have – a 2.04 per cent wage increase in January or April of this year. They would not have 
received any further increases under the State Awards and we do not consider any further 
adjustments to their wages fair or appropriate in all the circumstances. 


 
[393] Finally, we note that none of the copied State awards contain ‘built-in’ wage increases 
beyond this Review cycle. That is something the Panel can properly take into account in the 
2022–23 Review if the copied State awards are not replaced by enterprise agreements or 
otherwise cease to apply in the interim. 


 
(i) Copied State awards applying to Transit Systems 


 
[394] As related earlier, copied State awards derived from the 2018 Bus Operations Award 
and the 2018 Senior and Salaried Officers Award currently apply to Transit Systems’ 
transferring employees.398 


 
[395] The wages clause in the 2018 Bus Operations Award was described earlier. Clause 10.1 
in the 2018 Senior and Salaried Officers Award relevantly provided for wage increases of 2.5 
per cent from the first full pay period commencing on or after on 1 January 2018, 2019 and 
2020, with cl.10.2 providing that this is ‘in substitution of any State Wages decisions. Any 
arbitrated safety net adjustment may be offset against any equivalent amount in the rates of pay 
received by employees covered under this Award.’ 


 
[396] Transit Systems submits that if the variations or revocations it has sought in relation to 
copied State awards derived from the 2018 Bus Operations Award and the 2018 Senior and 
Salaried Officers Award are not granted, no increase should be awarded to these copied State 
awards. However, if the variations or revocations sought are granted, any increased wage rates 
in any classification level in its copied State awards should not exceed the rate of pay for the 
same work under the relevant modern award.399 


 
[397] Transit Systems submits the object in s.3 of the Act and in particular ss.3(a), (b) and (f) 
are relevant to this matter.400 Those provisions were extracted earlier. 


 
 
 
 
 
 
 


398 Transit Systems submission, 1 April 2022, at paras 23–24. 
399 Ibid at para. 4. 
400 Ibid at paras 46–47, 54, 63–64. 
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[398] Transit Systems submits that the 2018–19, 2019–20 and 2020–21 Review decisions 
‘have resulted in windfall gains for employees amounting to approximately $3.5 million.’401 It 
submits that ‘this was the very kind of situation that the Commission had always intended to 
avoid when it developed the tiered methodology’402 and that: 


 
‘If the Commission’s tiered system had continued to apply in its 2018, 2019 and 2020 
AWR decisions, then there would have been no question that the employees covered by 
the Copied State Awards were not entitled to receive a “double benefit” of an award 
wage increase and a further minimum wage increase during the same period … 


 
Fairness … dictates that the unions should be held to the bargains that were struck when 
the State Awards were made by consent in the IRCNSW, namely that the 2.5% wage 
increases provided in cl 15 of the Copied State Award were “in substitution of” of 
minimum wages decisions and increases. 


 
… It is clear that the objective intention of the parties (reflected in cl. 15.2 of the Bus 
Operators Award) is that the consent award excludes award increases from minimum 
wages decisions. 


 
Furthermore, it is in the public interest that the Unions should be kept to the consent 
arrangements that they struck in the IRCNSW, as evidenced by the terms of cl 15 of the 
Copied State Bus Operator Award and cl 10 of the Senior Officer Award.’403 


 
[399] Transit Systems contends that: 


 
‘this is not merely an “inconvenient” outcome as claimed by the Unions; it is 
fundamentally unfair and contrary to the very kind of outcome that the FWC had always 
intended to avoid (double-dipping, not sticking to the industrial bargain struck by the 
Union over wages etc). ’ 404 


 
[400] Transit Systems submits the Commission should not increase the current wage rates in 
its copied State awards because those wage rates are already significantly higher than the 
equivalent modern award rates, in all cases.405 Transit Systems has provided a table that 
compares wage rates for all bus operator classifications under the relevant modern award and 
copied State awards derived from the 2018 Bus Operations Award, and submits this: 


 
‘… demonstrates conclusively that should the Commission hold the Union to the bargain 
that it struck in the IRCNSW when the Bus Operators Award was made, then the 
employees covered by the Copied State Award will continue to receive a level of 


 
 
 


401 Ibid at para. 19–21. As a result of the Court decision in ARTBIU v Transit Systems, Transit Systems has facilitated an 
independent audit to determine the quantum of wages arising from the Court’s decision, including the compounding effect 
of earlier decisions. The McCormick Report identifies the total liability as $3,475,696.72, made up of $3,273,597.72 in 
wages and $202,099.00 in superannuation (but excluding any order for interest): Ibid at paras 19–21. 


402 Ibid at para. 55. 
403 Ibid at paras 56–59 and Transcript, 3 June 2022, PN65–PN67. 
404 Transit Systems submission in response to background paper, 1 June 2022, at para. 13. 
405 Ibid at para. 11; Transit Systems submission, 1 April 2022, at para. 60. 
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remuneration that is substantially above the safety net of wages established in the 
modern award. 


 
Having regard to its obligations to properly fix minimum rates to provide a fair and 
relevant safety net, the Commission should intervene in this matter so that the minimum 
wages differential between employees performing the same work under the relevant 
modern award and the Copied State Awards is not increased.’406 


 
[401] Transit Systems submits that the Commission should vary the rates in its copied State 
awards to remove the impediment to achieving productivity at the enterprise level through 
collective bargaining: s.3(f).407 Transit Systems relies on the affidavit of its managing director, 
Mr Jamie Sinclair, and submits: 


 
‘(a) There is significant inconsistency in the minimum rates of pay applying to bus drivers 


in Sydney, depending on whether the bus drivers are covered by the modern award or 
a copied State award, or an existing State award under the NSW industrial relations 
system. 
(b) The transfer of employment from the NSW Government to private bus operators in 
some parts of Sydney, but not others, and at different times, has resulted in different 
minimum rates of pay for bus drivers performing the same work. 
(c) Enterprise bargaining negotiations to replace the copied State awards applying to 
Transit Systems commenced in 2021, however little progress has been made toward a 
new enterprise agreement despite numerous bargaining meetings and the taking of 
industrial action. 
(d) The previous decisions of the Annual Wage Review Panel to increase the wage rates 
in the copied State awards applying to Transit Systems have been a real impediment to 
effective enterprise bargaining.’408 


 
[402] Mr Sinclair states that “[if] there was to be another increase this year, the difference 
between the minimum rates payable by Transit Systems’ to its employees and our competitors 
to their employees will be greater again’.409 Mr Sinclair states, in relation to negotiating an 
enterprise agreement to replace copied State awards derived from the 2018 Bus Operations 
Award, that despite numerous bargaining meetings ‘negotiations have failed to advance 
resulting in all of the original log of claims items remaining’.410 


 
[403] The Unions submit that the Panel should increase wages in the copied State awards 
applying to Transit Systems by the full amount determined in the Review as applicable to 
modern awards.411 The Unions submit that Transit Systems has not suggested that 
corresponding modern award rates were properly set or adequately recognise work value and 
submit: 


 
406 Transit Systems submission, 1 April 2022, at paras 61–62; and Transcript, 3 June 2022, PN93–PN94. 
407 Transit Systems submission, 1 April 2022, at para. 63. 
408 Transit Systems submission in response to background paper, 1 June 2022, at para. 10, and affidavit of Mr Jamie Sinclair, 


1 June 2022, [12]-[15]. 
409 Transit Systems submission in response to background paper, 1 June 2022, attaching affidavit of Jamie Sinclair, 1 June 


2022, at [15]. 
410 Ibid at [16]. 
411 ARTBIU, AMWU and ASU submission in reply, 6 May 2022, at para. 31a. 
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‘The wages in these awards have not been increased since the last Annual Wage Review. 
The real value of employees’ wages has dropped in the interim and will, if not increased, 
drop further; wages which were once set as fair and reasonable will cease to be so. 


 
There is no principled reason why these employees should not receive the same increase 
as any other award-covered employee.’412 


 
[404] The Unions submit that bargaining is ongoing in respect of employees covered by the 
2018 Bus Operations Award, and that Transit Systems has not commenced bargaining with 
employees covered by the 2018 Senior and Salaried Officers Award.413 


 
[405] The Unions also submit that ss.284(1)(a) and (c) of the Act are principally relevant.414 


 
[406] The Unions submit that there is no basis on which the copied State Awards applying to 
Transit Systems should not be increased at the same level as all other relevant fair work 
instruments.415 The Unions contend that the real value of transferring employees’ wages has 
dropped since the last Review decision ‘and will, if not increased, drop further; wages which 
were once set as fair and reasonable will cease to be so.’416 The Unions submit that Transit 
Systems has not explained how its position fits with the minimum wages objective417. 


 
[407] The Unions submit ‘[g]ranting Transit Systems’ request would simply involve the 
Commission endorsing its approach of, until pressed, neglecting its wages obligations to 
employees.’418 


 
[408] The ACTU supports the ‘the position put by our affiliate unions in response … in 
relation to the appropriate increase to be awarded in this Review.’419 


 
Consideration 


 
[409] We have set out relevant considerations in our earlier discussion about the copied State 
awards applying to Keolis Downer, Busways and Transdev. Our earlier observations about the 
statutory considerations applying to the Panel’s task, the legislative intent of Part 6-3A of the 
Act and the different character of ‘consent’ State awards under the NSW industrial relations 
system also apply here. 


 
[410] We also observe that the majority of adult classifications in the copied State awards 
applying to Transit Systems have wage rates above the low-paid benchmark, there are some 
classifications in the copied State awards that, although above the new NMW, fall below the 
low-paid benchmark. We have taken this into account in reaching our view. 


 


412 Ibid at paras 9–11. 
413 ARTBIU, AMWU and ASU submission in response to background paper, 1 June 2022, at para. 13. 
414 See also discussion of relevant considerations at ibid at paras 3–11. 
415 Ibid at para. 18. 
416 ARTBIU, AMWU and ASU submission in reply, 6 May 2022, at para. 10. 
417 Ibid at para. 11. 
418 Ibid. 
419 ACTU submission in reply, 8 May 2022, at paras 159−160. 


 


92 


613







[2022] FWCFB 3500 
 
 
 
 


[411] However, there are some key differences in the circumstances of Transit Systems’ 
copied State awards. 


 
[412] In particular, the wage clauses in Transit Systems’ copied State awards do not provide 
for any agreed wage increases in 2021–22. The final wage increases prescribed by the 2018 
Bus Operations Award and the 2018 Senior and Salaried Officers Award had effect from the 
first full pay period commencing on or after 1 January 2020. 


 
[413] We take this to indicate that the wages arrangement agreed between the parties – 
including the increases to wage rates and the offsetting arrangements – have concluded. 


 
[414] As has been noted, the intended420 offsetting arrangements did not override the 
Commission’s determinations in the 2018–19, 2019–20 and 2020–21 Reviews, that varied all 
copied State awards including those applying to Transit Systems. Transit Systems submits this 
has resulted in windfall gains for its transferring employees. 


 
[415] On 2 December 2021, Rares J made declarations as to the correct rates of pay for 
employees of Transit Systems covered by copied State awards derived from the 2018 Bus 
Operations Award.421 Accordingly, the issue of the correct application of the offsetting clauses 
in the copied State awards applying to Transit Systems has been dealt with by the Court. 


 
[416] We have already found in this decision that the Commission does not have power to 
retrospectively vary or revoke the annual wage review determinations varying wages in the 
Transit Systems’ copied State awards and noted that in any event, we would decline to exercise 
any such discretion to do so. Those reasons are also pertinent here: it could be said that Transit 
Systems is further seeking to adjust the outcomes of the previous Review determinations in 
this Review, in a way different to that decided by the Federal Court and in circumstances where 
it failed to raise its concerns with the Commission during the 2018-19, 2019-20 and 2020-21 
Reviews. 


 
[417] However, we note that in this Review other considerations apply to our decision as to 
whether or not to award any increase to wage rates in Transit Systems’ copied State awards. 


 
[418] We reiterate that the statutory underpinning for wage rates in copied State awards is the 
NMW rather than modern award rates. The evidence before us is that the current wage rates in 
the copied State awards applying to Transit Systems are higher than the corresponding modern 
award rates and are also higher than rates payable under Keolis Downer, Busways and 
Transdev copied State awards. In his affidavit, Mr Sinclair states: 


 
‘The Bus Operator Copied State Award that applies to Transit Systems in Region 6 
contains the highest minimum rates of any award setting minimum rates for bus drivers 
in Sydney.’422 


 
 
 


420 See ARTBIU v Transit Systems [2021] FCA 1436 [43] and [48]–[52] (per Rares J). 
421 See attachment to ARTBIU, AMWU and ASU submissions in response to undertakings, 5 June 2022. 
422 Transit Systems submissions in response to background paper, 1 June 2022, attaching affidavit of Jamie Sinclair, 1 June 


2022 at [9]. 
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[419] The Table annexed to Mr Sinclair’s affidavit lists bus driver rates of pay as at 30 June 
2022 under different instruments. For example, the weekly rates for a Senior Bus Operator 
(equivalent to Grade 4 of the Passenger Vehicle Transportation Award) are listed as follows: 


 
• under the modern award - $934.20 
• under the 2021 Bus Operations Award (the current State Award and copied State 


awards derived from that Award) - $1,117.60,423 and 
• under the 2018 Bus Operations Award, which applies to Transit Systems and its 


transferring employees as copied State awards - $1,167.80. 
 


[420] Transit Systems addresses the cumulative (uncosted) impacts of the Review decisions 
on its business. In support of its position against any further Review increase, Transit Systems 
contends that the ‘last two’ annual wage review increases to the wage rates in its copied State 
awards ‘are a real impediment to effective enterprise bargaining’424 and ‘[i]f there was to be 
another increase this year, the difference between the minimum rates payable by Transit 
Systems to its employees and our competitors to their employees will be greater again.’425 


 
[421] We note Transit Systems’ and the Unions’ material as to the progress of enterprise 
bargaining negotiations. 


 
[422] Again, while we cannot predict the precise impact of our decision on collective 
bargaining, we observe as a general proposition that an upward adjustment to wage rates in 
these copied State awards could act as a disincentive to bargaining, in circumstances where 
employers are already paying above modern award rates of pay. 


 
[423] We have decided against adjusting wage rates in the copied State awards applying to 
Keolis Downer, Busways and Transdev, for reasons including our satisfaction that the wage 
rates in their copied State awards provide a safety net of fair minimum wages. 


 
[424] In view of all the above matters, we are also satisfied that the current wage rates in the 
copied State awards applying to Transit Systems provide a safety net of fair minimum wages. 


 
[425] Accordingly, having regard to the NMW determined in this Review and the relevant 
statutory considerations (including in ss.3, 577 and 578), we consider that the Review increase 
to modern award minimum wages should not be applied to the copied State awards derived 
from the 2018 Bus Operations Award and the 2018 Senior and Salaried Officers Award 
applying to Transit Systems and its transferring employees. 


 
(ii) Other copied State awards and our determination 


 
[426] As set out above, we have decided that the copied State awards applying to: 


 
 
 


423 It appears this rate was increased to $1,140.40 from the first pay period commencing on or after 1 January 2022 - see 
http://www.ircgazette.justice.nsw.gov.au/irc/ircgazette.nsf/(PublicationsByTitle)/B7A53515B002068DCA2588020022F 
0E1?OpenDocument. However, this figure is still below that being paid by Transit Systems. 


424 Transit Systems submissions in response to background paper, 1 June 2022 attaching affidavit of Jamie Sinclair, 1 June 
2022 [14]. 


425 Ibid. 
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• Keolis Downer, Busways and Transdev, and their transferring employees (derived from 
the 2021 Senior and Salaried Officers Award, the 2020 Bus Engineering and 
Maintenance Award and the 2021 Bus Operations Award), and 


• Transit Systems and its transferring employees (derived from the 2018 Bus Operations 
Award and the 2018 Senior and Salaried Officers Award) (together, the excepted 
copied State awards) 


 
will not be subject to a wage increase in this Review. 


 
[427] We now turn to the wage rates in other copied State awards. 


 
[428] As related earlier, Part 6-3A is directed to preserving the employment terms and 
conditions of the transferring employees as they would have been in the absence of the transfer 
of business to a national system employer, subject, of course, to the Commission’s obligation 
to maintain a safety net of fair minimum wages. 


 
[429] In the ordinary course, copied State awards operate for a 5-year period. In reviewing 
and adjusting wages in copied State awards in an annual wage review, the Commission is 
required to ensure that a safety net of fair minimum wages is maintained. In circumstances 
where copied State awards do not themselves provide for the maintenance of wages for their 
term of operation (such as, for example, by specifying annual percentage wage increases), it 
will be appropriate for the Commission to consider applying wage increases determined in the 
Review process to them. 


 
[430] There is no information before the Panel that any copied State awards other than the 
excepted copied State awards, appropriately maintain a safety net of fair minimum wages. 


 
[431] Since the 2017–18 Review, the Commission’s approach to copied State awards has 
been that annual wage review adjustments ‘should generally apply to copied State awards, 
subject to a different outcome being determined in respect of particular copied State awards. 
In other words, rather than seeking to apply a tiered approach as a decision rule to mitigate 
“double dipping” we propose to address any “double dipping” on a case by case basis.’426 


 
[432] No other interested parties have raised concerns about ‘double-dipping’ or applied to 
the Commission for a different outcome in respect of any copied State awards (other than the 
excepted copied State awards). 


 
[433] Accordingly, in the circumstances of this Review and for the reasons given earlier in 
this decision in relation to modern award minimum wages, we have decided that the wage rates 
in copied State awards other than the excepted copied State awards will be increased by the 
same percentage amount we have determined shall apply to modern award minimum wages. 


 
[434] Our determination in this Review is that the wages in all copied State awards, other than 
the excepted copied State awards, are increased by 4.6 per cent, subject to a minimum increase 
of $40 per week, from the first full pay period on or after 1 July 2022. 


 
 
 
 


426 See [2018] FWCFB 2 at [43], [452] and [495] and [2018] FWCFB 3500 at [446]–[451] 
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[435] We note the Commission is not required to publish the rates of the wages in copied 
State awards as so varied. 


 
6.4.   The Panel’s approach to copied State awards going forward 


 
[436] We note that none of the copied State awards applying to the Employer parties appear 
to provide for wage increases after 1 July 2022. Therefore, adjustments to wage rates in these 
copied State awards may not raise the same concerns in future reviews. 


 
[437] ACCI and ABI propose the Commission adopt a new approach to adjusting wages in 
copied State awards. They submit the Panel should only apply the Review decision to copied 
State awards on a case-by-case basis, following submissions by parties.427 ABI submits that to 
the extent that the Commission wishes to adopt a default approach to increasing copied State 
award wage rates, it should only seek to increase such wages to align with modern award 
rates.428 


 
[438] ABI submits that the current default approach of applying the Review increases to all 
copied State awards has a disproportionately negative impact on NSW businesses.429 ABI 
submits that NSW has been ‘the biggest divestor of state assets by total value over the past five 
to ten years, divesting an estimated $19.54 billion in assets between 2014 and 2019 alone’, and 
that this trend is likely to continue.430 ABI submits that ‘it is reasonable to conclude that the 
current lion’s share of copied State awards in operation apply to businesses operating in 
NSW.’431 


 
[439] ABI submits that it would be unfair to force the businesses covered by the relevant 
copied State awards to provide 2 wage increases—one imposed by the IRCNSW and the other 
through annual wage review decisions.432 Further, the Panel should consider the compounding 
effect of wage increases, where ‘the monetary cost of the two increases is greater than their 
combined sum had they been applied at the same time.’433 ABI submits that it is ‘particularly 
unfair on businesses which, as a result of standard contractual terms surrounding the sale of a 
state asset, are often legally constrained from taking measures to ameliorate unplanned labour 
cost increases.’434 


 
[440] ABI also submits that the NSW-based awards provide employees with 16 to 52 per cent 
more remuneration than the relevant modern awards would for the same work, which ‘is of 
fundamental importance when it comes to the Commission exercising a discretion to vary a 
minimum payment safety net.’435 Accordingly, ABI submits that the Panel’s current approach 


 
 


427 ACCI submission in reply, 10 May 2022, at paras 188, 203; and ABI submission in reply, 6 May 2022, at paras 4, 5 and 
19. 


428 ABI submission in reply, 6 May 2022, at para. 19. 
429 Ibid at paras 7−13. 
430 Ibid at para. 9. 
431 Ibid. 
432 Ibid at para. 14. 
433 Ibid at para. 15. 
434 Ibid at para. 16, citing Busways submission, 1 April 2022, at para. 75. 
435 ABI submission in reply, 6 May 2022, at para. 12. 
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fails to properly take into consideration the jurisdictional differences that exist in the setting of 
federal and State award wage rates.436 


 
[441] ABI submits that the Commission’s current approach (since the 2017-18 Review 
decision) has placed an ‘unrealistic expectation’ on employers to be aware of and understand 
the history and the interaction between copied State awards and Review decisions.437 


 
[442] Similarly, ACCI submits that the Commission’s current approach ‘places the entire 
burden and obligation onto those covered by copied State awards to have to argue the case year 
by year in order to avoid potentially being subjected a double wage increase hit’:438 


 
‘This seems particularly unfair and burdensome … to require individual employers to 
have a deep and thorough understanding and awareness of both statutory and case law 
history, that even Justice Rares in the recent Federal Court decision in Australian Rail, 
Tram and Bus Industry Union v Transit Systems West Services Pty Ltd, acknowledged 
“descends into considerable complexity”, and in circumstances where those covered by 
a copied State award have very little to no control or ability under the FW Act to amend 
wage increases already predetermined to apply to them under a State award.’439 


 
[443] ACCI observes that ‘the Panel is not in a position to know with certainty how many 
copied State awards are in operation, how many will be affected by a decision to exercise 
discretion and how those individual copied State awards subject to its decision will be affected 
by the uniform application of the Annual Wage Review decision to all copied State awards.’440 
ACCI submits that this issue is heightened by the lack of requirement for the Panel to publish 
Review variations to copied State award rates.441 


 
[444] Accordingly, ACCI submits that the inability of the Panel ‘to be able to identify and 
understand who is affected by its decision should warrant greater discretion in applying the 
Annual Wage review decision to copied State awards and should in ACCI’s view, warrant the 
FWC amending its currently uniform approach in favour of a far more cautious and risk averse 
position going forward.’442 


 
[445] We note that in its 1 April 2022 submissions, ACCI submitted that any increase 
determined for modern award minimum wages be applied to copied State awards.443 ABI made 
no initial submissions as to how copied State awards should be dealt with by the Panel. It is 
only by their submissions in reply dated 10 May 2022 and 6 May 2022 respectively, that ACCI 
and ABI have put the positions outlined above.444 


 
 
 


436 Ibid at paras 7, 11. 
437 Ibid at para. 18. 
438 ACCI submission in reply, 10 May 2022, at para. 189. 
439 Ibid at para. 190. 
440 Ibid at para. 200, citing [2018] FWCFB 2 at [10]. 
441 Ibid at para. 201. 
442 Ibid at para. 202. 
443 ACCI submission, 1 April 2022, at para. 287. 
444 ACCI submission in reply, 10 May 2022, from para. 178; and ABI submission in reply, 6 May 2022, from para. 4. 
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[446] We consider there has not been sufficient opportunity for interested persons and bodies 
to address ACCI’s and ABI’s submissions as to how copied State awards should be dealt with 
in future annual wage reviews. Accordingly, we have not determined that matter in this 
decision. 


 
[447] We propose to hold a preliminary hearing in March 2023, to allow full argument as to 
how the Panel should deal with copied State awards in the 2022–23 Review and subsequent 
annual wage reviews. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


98 


619







[2022] FWCFB 3500 
 
 
 


7. Conclusion 
 


[448] This Section sets out the outcome and other relevant matters to the Review. 
 


[449] The national minimum wage order will contain: 
 


(a) A national minimum wage of $812.60 per week or $21.38 per hour; 
 


(b) Two special national minimum wages for award/agreement free employees with 
disability: for employees with disability whose productivity is not affected, a 
minimum wage of $812.60 per week or $21.38 per hour based on a 38-hour week, 
and for employees whose productivity is affected, an assessment under the 
supported wage system, subject to a minimum payment fixed under the Supported 
Wage System (SWS) Schedule; 


 
(c) Wages provisions for award/agreement free junior employees based on the 


percentages for juniors in the Miscellaneous Award 2020 applied to the national 
minimum wage; 


 
(d) The apprentice wage provisions and the National Training Wage Schedule in the 


Miscellaneous Award 2020 for award/agreement free employees to whom training 
arrangements apply, incorporated by reference, and a provision providing 
transitional arrangements for first year award/agreement free adult apprentices 
engaged before 1 July 2014; and 


 
(e) A casual loading of 25 per cent for award/agreement free employees. 


 
[450] The NMW order will operate from 1 July 2022. 


 
[451] Modern award minimum wages will be increased by 4.6 per cent subject to a minimum 
increase for adult award classifications of $40 per week. This figure is based on a 38-hour week 
for a full-time employee, consistent with s.62 of the Act. 


 
[452] Modern award minimum wages which are to be increased by $40 increase per week 
and $1.05 per hour (on the basis of a 38-hour week) will be adjusted using the same approach 
as used in the 2009–10 Review.445 The Commission will seek further feedback from the 
relevant parties on a small number of awards where the award is silent on the method of 
calculation for a flat dollar increase and the approach used in the 2009–10 Review cannot be 
replicated.446 


 
[453] The default or usual position is that variations to modern award minimum wages arising 
from a Review operate from 1 July in the financial year following the Review. 


 
 
 
 


445 Including the National Training Wage. See [2010] FWAFB 4000 
446 Modern awards where the application of a flat dollar amount for certain rates and allowances is unclear include: the 


Mannequins and Models Award 2020 [MA000117], Marine Towage Award 2020 [MA000050], Market and Social 
Research Award 2010 [MA000030] and 8 enterprise and State Reference Public Sector awards. 
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[454] The variation determinations in respect of the following awards will operate from 
1 October 2022: 


 
• Aircraft Cabin Crew Award 2020 


• Airline Operations – Ground Staff Award 2020 


• Air Pilots Award 2020 


• Airport Employees Award 2020 


• Airservices Australia Enterprise Award 2016 


• Alpine Resorts Award 2020 


• Hospitality Industry (General) Award 2020 


• Marine Tourism and Charter Vessels Award 2020 


• Registered and Licensed Clubs Award 2020 


• Restaurant Industry Award 2020. 
 


[455] The variation determinations in respect of all other modern awards, modern enterprise 
awards and State reference public sector awards will operate from 1 July 2022. 


 
[456] The Panel is required to review and may make one or more determinations varying 
wages in relevant transitional instruments as part of the Review. 


 
[457] Our determination in this Review is that the wages in all relevant transitional 
instruments are increased by 4.6 per cent subject to a minimum increase of $40 per week on 
the basis of a 38-hour week. This determination comes into operation on 1 July 2022 and takes 
effect in relation to a particular employee on the start of the employee’s first full pay period on 
or after 1 July 2022. 


 
[458] The Commission is not required to publish the rates of the wages in the relevant 
transitional instruments as so varied. 


 
[459] With regard to copied State awards, our determination in this Review is that the wages 
in all copied State awards, other than the excepted copied State awards, are increased by 4.6 per 
cent, subject to a minimum increase of $40 per week on the basis of a 38-hour week. This 
determination comes into operation on 1 July 2022 and takes effect in relation to a particular 
employee on the start of the employee’s first full pay period on or after 1 July 2022. 


 
[460] The Commission is not required to publish the rates of the wages in the relevant copied 
State awards as so varied. 


 
[461] We wish to express our appreciation to the parties who participated in the Review for 
their contributions and to the staff of the Commission for their assistance. 
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Australian Council of Trade Unions Initial submission 1 April 2022 


Submission in reply 8 May 2022 
Submission regarding the 
National Accounts March 
quarter 2022 
Submission in reply regarding 
National Accounts March 
quarter 2022 


3 June 2022 
 
 


8 June 2022 


Australian Government Initial submission 1 April 2022 
Submission regarding the 
National Accounts March 
quarter 2022 


3 June 2022 


Australian Industry Group Initial submission 1 April 2022 
Submission in reply 10 May 2022 
Responses to questions from 
consultations 
Submission regarding the 
National Accounts March 
quarter 2022 
Submission in reply regarding 
National Accounts March 
quarter 2022 


19 May 2022 
 


3 June 2022 
 
 


8 June 2022 
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Organisation Document Date 
Australian Manufacturing Workers’ 
Union 
Australian Rail Tram and Bus Industry 


Initial submission 1 April 2022 
 


Submission in reply 6 May 2022 
Union, Australian Manufacturing 
Workers’ Union and Australian 
Services Union 


Submission in reply – 
retrospective variations 
Submission on copied State 
awards background paper 
Submission on copied State 
awards re undertakings 


6 May 2022 
 


1 June 2022 
 


6 June 2022 


Australian Retailers Association Initial submission 1 April 2022 
Submission in reply 
Submission in reply regarding 
National Accounts March 
quarter 2022 


10 May 2022 
8 June 2022 


Australian Services Union Initial submission 1 April 2022 
Submission in reply 6 May 2022 


Bandt, A MP Initial submission 1 April 2022 
Barlow, S Initial submission 19 March 2022 
Busways Initial submission 1 April 2022 


Submission on copied State 
awards background paper 


1 June 2022 


Government of South Australia Initial submission 6 May 2022 
Government of Western Australia Initial submission 1 April 2022 
Housing Industry Association Initial submission 1 April 2022 
Independent Cinemas Australia Initial submission 31 May 2022 
Keolis Downer Initial submission 1 April 2022 


Submission on copied State 
awards background paper 


1 June 2022 


Master Grocers Australia Limited Initial submission 29 March 2022 
National Farmers' Federation Initial submission 31 March 2022 


Submission in reply 16 May 2022 
National Retail Association Initial submission 1 April 2022 


Submission in reply 6 May 2022 
Submission regarding the 
National Accounts March 
quarter 2022 


3 June 2022 


New South Wales Government Initial submission 1 April 2022 
Queensland Government Initial submission 5 May 2022 
Restaurant & Catering Industry 
Association 
Retail and Fast Food Workers Union 
Incorporated 
Shop Distributive and Allied 
Employees' Association 


Initial submission 28 March 2022 
 


Submission in reply 9 May 2022 
 


Initial submission 1 April 2022 
Submission in reply 10 May 2022 
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Organisation Document Date 
Submission regarding the 
National Accounts March 
quarter 2022 


3 June 2022 


South Australian Wine Industry 
Association 


Initial submission 31 March 2022 


Transdev Australasia Initial submission 1 April 2022 
Submission on copied State 
awards background paper 


1 June 2022 


Transit Systems Initial submission 1 April 2022 
Submission on copied State 
awards background paper 
Response to question at hearing 
on copied State awards 


1 June 2022 
 


3 June 2022 


Treasury Submission in reply 10 May 2022 
Victorian Government Initial submission 31 March 2022 
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Appendix 2: Proposed Minimum Wages Adjustments 


[1] The Panel received submissions from the Australian Government, most state 
governments, parties that represent the interests of employers and employees, and other bodies. 
Proposals with respect to the NMW and modern award minimum wages were once again highly 
polarised. Several parties proposed substantial increases to the NMW and modern award 
minimum wages, while employer groups ranged from no increase at all to the NMW and 
modern award minimum wages; increases of between 2.5 and 3 per cent and an approach that 
had regard to the underlying rate of inflation. 


 
[2] The Australian Government and some state governments did not propose a quantum 
increase to the NMW and modern award minimum wages.447 


 
[3] The Australian Government initially submitted that the Review decision should support 
the economy and labour market while balancing improving living standards and the viability 
of businesses.448 In a later submission the Australian Government recommended that the Panel 
‘ensures that the real wages of Australia’s low-paid workers do not go backwards’.449 The New 
South Wales Government also advised an approach that is balanced and sensitive to the 
economic and labour market conditions.450 The Queensland Government proposed an increase 
that is ‘fair and reasonable’.451 The Government of South Australia recommended a ‘fair and 
balanced approach’.452 The Government of Western Australia suggested the Panel should 
continue to adopt a balanced approach and award a meaningful increase.453 


 
[4] The Victorian Government proposed a 3.5 per cent increase to the NMW and modern 
award minimum wages.454 


 
[5] The Australian Catholic Council for Employment Relations (ACCER) submitted a 
6.5 per cent increase to the NMW and a minimum of 6.5 per cent increase to the C13 to C10 
rates.455 


 
[6] The ACTU proposed a uniform increase of 5 per cent to the NMW and modern award 
minimum wages.456 This was supported by the ASU and SDA.457 This was revised up to 5.5 per 
cent in the ACTU’s submission in reply.458 


 
 


447 See Australian Government submission, 1 April 2022; New South Wales Government submission, 1 April 2022; 
Queensland Government submission, 6 May 2022; Government of South Australia submission, 6 May 2022; Government 
of Western Australia submission, 1 April 2022. 


448 Australian Government submission, 1 April 2022 at para. 2. 
449 Australian Government submission, 3 June 2022, at para. 5. 
450 NSW Government submission, 1 April 2022 at para. 5. 
451 Queensland Government submission, 6 May 2022, at p. 2. 
452 Government of South Australia submission, 6 May 2022, at para. 3. 
453 Government of Western Australia submission, 1 April 2022 at paras 6–7. 
454 Victorian Government submission, 1 April 2022, at paras 4; 111. 
455 ACCER submission, 1 April 2022, at para. 9. 
456 ACTU submission, 1 April 2022, at para. 4. 
457 ASU submission, 1 April 2022, at p. 3; SDA submission, 1 April 2022, at p. 1. 
458 ACTU submission in reply, 8 May 2022, at para. 2. 
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[7] ACCI and NRA proposed an increase to the NMW and modern award minimum wages 
of up to 3 per cent.459 ACCI supported deferring increases to modern awards relevant to 
aviation and tourism, accommodation and food services and arts and recreation.460 NRA 
submitted a deferred operative date for the Restaurant and Hospitality Awards to 1 November 
2022.461 ABI recommended an increase of between 2.5 and 3 per cent and a deferred increase 
to in modern awards consistent with the 2020–21 Review.462 Ai Group proposed an increase 
of 2.5 per cent to the NMW and modern award minimum wages and also supported a deferral 
of increases to modern awards in the aviation and tourism, accommodation and food services, 
arts and recreation services, and retail trade sectors consistent with 2020–21 Review.463 The 
South Australian Wine Industry Association (SAWIA) proposed that if an increase is granted, 
it should be no higher than 2 per cent.464 


 
[8] The ARA recommended an increase equal to the underlying rate of inflation (as 
measured by the trimmed mean).465 


 
[9] MGA recommended no increase, however, proposed that if an increase is granted then 
it should be 0.5 per cent.466 R&CA proposed no increase be granted but that any increase should 
take effect 12 months after the previous increase.467 


 
[10] The Australian Council of Social Service (ACOSS) recommended that the Panel 
increase real minimum wages and that decisions on the levels of minimum wages be informed 
based on a benchmark of 60 per cent of full-time median wages.468 


 
[11] The AMWU proposed an increase of $45 per week to the NMW, with a staged process 
to 60 per cent of full-time median weekly earnings by 2025.469 Similarly, Adam Bandt MP also 
recommended that the NMW reach 60 per cent of the median wage.470 


 
 
 
 
 
 
 
 
 
 
 


459 ACCI submission in reply, 10 May 2022, at para. 11; NRA submission, 1 April 2022, at para. 1.1. 
460 ACCI submission in reply, 10 May 2022, at para. 21. 
461 NRA submission regarding the National Accounts March quarter 2022, 3 June 2022, at para. 4.2. 
462 ABI initial submission, 1 April 2022, at p. 3. 
463 Ai Group submission in reply, 10 May 2022, at p. 2. 
464 SAWIA initial submission, 31 March 2022, at p. 7. 
465 ARA submission, 1 April 2022, at pp. 2, 5. 
466 MGA submission, 29 March 2022, at para. 14. 
467 R&CA submission, 28 March 2022, at paras 22; 24. 
468 ACOSS submission, 25 March 2022, at p. 19. 
469 AMWU submission, 1 April 2022, at p. 2. 
470 Adam Bandt MP submission, 1 April 2022, at p. 2. 
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Table A1: Proposed Minimum Wages Adjustments 
 


 
Submission 


Proposal 
National minimum 


wage 
Modern award 


minimum wages 
Exemption/ 


deferral sought 
Australian 
Government No quantum specified  


New South Wales 
Government No quantum specified  


Victorian 
Government At least a 3.5 per cent increase, applicable to all  


Government of 
Western Australia No quantum specified  


Australian 
Council of Trade 
Unions 


 
5.5 per cent increase, applicable to all 


 


 
 
 


Australian 
Industry Group 


 
 
 
 


2.5 per cent increase, applicable to all 


Defer increase for 
awards in aviation 


and tourism, 
accommodation and 
food services, arts 


and recreation 
services, and retail 


trade sectors 
consistent with 


2020–21 Review 
  Defer increase for 


Australian 
Chamber of 
Commerce and 
Industry 


 
 


3 per cent, applicable to all 


awards in aviation 
and tourism, 


accommodation and 
food services, arts 


and recreation 
  services 
  Defer increase in 
  awards mapped to 
  Aviation and 


Australian 
Chamber– 
Tourism 


 
No quantum specified 


tourism, 
Accommodation 
and food services 


and Arts and 
  recreation services 
  to 1 November 
  2022 


Australian 
Council of Social 
Service 


No quantum specified, however, there should 
be an increase in real minimum wages informed 


by benchmark estimates (60 per cent of full- 
time median wages) 


 


 
 
 


107 


628







[2022] FWCFB 3500 
 
 
 


 
Submission 


Proposal 
National minimum 


wage 
Modern award 


minimum wages 
Exemption/ 


deferral sought 
Australian 
Catholic Council 
for Employment 
Relations 


 
6.5 per cent increase 


At least 6.5 per cent 
increase to C13 to C10 


rates 


 


Australian 
Business 
Industrial and 
Business NSW 


Between 2.5 and 3 per cent increase, applicable 
to all 


Defer increase in 
modern awards 
consistent with 


2020–21 Review 
Australian 
Retailers 
Association 


Equal to the rate of underlying inflation 
(trimmed mean) 


 


Housing Industry 
Association 


 
No quantum specified 


Deferral of 
commencement, no 


date specified 


Master Grocers 
Australia Limited 


 
No quantum specified 


No increase. If an 
increase is granted it 


should be 0.5 per cent 


 


National 
Farmers’ 
Federation 


 
No quantum specified 


 


 
 
National Retail 
Association 


 
 


No more than 3 per cent, applicable to all 


Defer increase for 
the Hospitality 


Award and 
Restaurant Award 


to 1 November 
2022 


Restaurant & 
Catering Industry 
Association 


 
No increase 


Any increase should 
take effect 12 


months after the 
previous increase 


South Australian 
Wine Industry 
Association 


If increase is granted, no higher than 2 per cent, 
applicable to all 


 


 
Australian 
Manufacturing 
Workers’ Union 


$45 per week increase, 
with a staged process 
to 60 per cent of full- 
time median weekly 


earnings 
by 2025 


 
 


No quantum specified 


 


Australian 
Services Union 5.5 per cent increase, applicable to all  


 
RAFFWU Increase to at least $26 


per hour 


Increase rates in retail, 
miscellaneous and fast 


food awards to a 
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Submission 


Proposal 
National minimum 


wage 
Modern award 


minimum wages 
Exemption/ 


deferral sought 
  minimum of $26 per 


hour 
 


Shop Distributive 
and Allied 
Employees’ 
Association 


 
5 per cent increase, applicable to all 


 


 
Independent 
Cinemas 
Australia 


 
 


No quantum specified 


Defer increase in 
Broadcasting, 


Recorded 
Entertainment and 
Cinemas Award to 


2023 


 
Busways 


 
No quantum specified 


No increase for 
State Transit 


Authority copied 
State awards 


 
 
 
 
Keolis Downer 


 
 
 
 


No quantum specified 


No increase for 
State Transit 


Authority copied 
State awards.471 If 
there is an increase 
it should only be 


what is required to 
‘top-up’ the 


increase to match 
that awarded 


 
Transdev 
Australasia 


 
No quantum specified 


No increase for 
State Transit 


Authority copied 
State awards 472 


Transit Systems No quantum specified Vary or revoke 
previous increases 
for State Transit 
Authority copied 
State awards, and 
any increase not 


exceed rate of pay 
for same work 
under relevant 


modern award. If 
 
 


471 State Transit Authority Senior and Salaried Officers’ Enterprise (State) Award 2021 and State Transit Authority Bus 
Engineering and Maintenance Enterprise (State) Award 2020. 


472 State Transit Authority Senior and Salaried Officers’ Enterprise (State) Award 2021, State Transit Authority Bus 
Engineering and Maintenance Enterprise (State) Award 2020 and State Transit Authority Bus Operations Enterprise 
(State) Award 2021. 
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Submission 


Proposal 
National minimum 


wage 
Modern award 


minimum wages 
Exemption/ 


deferral sought 
  previous increases 


not varied or 
revoked, no 


increase 
Adam Bandt MP Increase to 60 per cent 


of the median wage 
No quantum specified  


Barlow, S $5 per hour increase, applicable to all  
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Appendix 3: Poverty lines 


 
Table A2: Ratio of disposable income of selected households earning various wage rates to a 60 per cent median income poverty line 


 


 December 2016 
60% 


median Disposable income as a ratio of 60% 
income  median income PL 


PL 
($ pw) C14 C10 C4 AWOTE 


 
60% 


median 
income 


PL 
($ pw) 


December 2020 
 


Disposable income as a ratio of 60% 
median income PL 


 
C14 C10 C4 AWOTE 


December 2021 
60% 


median Disposable income as a ratio of 60% 
income  median income PL 


PL 
($ pw) C14 C10 C4 AWOTE 


Single adult 519.48 1.17 1.31 1.51 2.25 606.87 1.12 1.29 1.48 2.18 636.50 1.10 1.25 1.44 2.09 
Single parent working FT, 1 
child 675.32 1.29 1.41 1.54 1.95 788.94 1.21 1.33 1.46 1.82 827.46 1.17 1.29 1.42 1.76 


Single parent working PT, 1 
child 675.32 0.88 0.96 1.05 1.39 788.94 0.80 0.88 0.97 1.31 827.46 0.78 0.86 0.94 1.27 


Single parent working FT, 2 
children 831.16 1.19 1.29 1.40 1.73 971.00 1.09 1.20 1.31 1.58 1018.41 1.06 1.16 1.26 1.53 


Single parent working PT, 2 
children 831.16 0.86 0.92 0.99 1.27 971.00 0.76 0.83 0.90 1.18 1018.41 0.74 0.80 0.88 1.15 


Single-earner couple (with 
NSA/JSP) 779.22 1.03 1.03 1.04 1.50 910.31 1.19 1.27 1.34 1.62 954.76 0.98 1.00 1.01 1.41 
Single-earner couple 779.22 0.80 0.89 1.01 1.50 910.31 0.77 0.86 0.99 1.46 954.76 0.74 0.84 0.96 1.41 
Single-earner couple, 1 
child (with NSA/JSP) 935.06 1.06 1.07 1.11 1.41 1092.37 1.13 1.19 1.27 1.32 1145.71 0.98 1.00 1.02 1.27 


Single-earner couple, 1 
child 935.06 0.93 1.02 1.11 1.41 1092.37 0.87 0.96 1.06 1.32 1145.71 0.85 0.93 1.02 1.27 


Single-earner couple, 2 
children (with NSA/JSP) 1090.90 1.02 1.03 1.06 1.32 1274.44 1.05 1.11 1.17 1.20 1336.66 0.93 0.95 0.96 1.16 


Single-earner couple, 2 
children 1090.90 0.91 0.98 1.06 1.32 1274.44 0.83 0.91 0.99 1.20 1336.66 0.81 0.89 0.96 1.16 
Dual-earner couple 779.22 1.21 1.38 1.58 2.36 910.31 1.16 1.34 1.54 2.30 954.76 1.13 1.31 1.50 2.23 
Dual-earner couple, 1 child 935.06 1.23 1.32 1.44 1.97 1092.37 1.14 1.25 1.35 1.91 1145.71 1.11 1.21 1.31 1.86 
Dual-earner couple, 2 
children 1090.90 1.16 1.24 1.34 1.69 1274.44 1.07 1.16 1.23 1.64 1336.66 1.03 1.12 1.19 1.59 


Source: Statistical report (version 9), 8 June 2022, Table.8.6; ABS, Average Weekly Earnings, Australia, November 2021; ABS, Household Income and Wealth, Australia, 2015–16 financial 
year; ABS, Household Income and Wealth, Australia, 2019–20 financial year; Fair Work Commission modelling; Manufacturing and Associated Industries and Occupations Award 2010; 
Manufacturing and Associated Industries and Occupations Award 2020; Melbourne Institute of Applied Economic and Social Research, Poverty Lines: Australia, December quarter 2021. 
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Appendix 4: Research for Annual Wage Reviews 
 


Date Title Research 
report no. 


February 2022 Experimental estimates for a Consumer Price Index for 1/2022 
 low-paid households  
June 2021 An assessment of the economic effects of COVID-19 – 


Version 5 
5/2021 


May 2021 An assessment of the economic effects of COVID-19 – 
Version 4 


4/2021 


April 2021 An assessment of the economic effects of COVID-19 – 
Version 3 


3/2021 


February 2021 Labour market transitions of workers during COVID-19 2/2021 
February 2021 An assessment of the economic effects of COVID-19 – 


Version 2 
1/2021 


December 2020 An assessment of the economic effects of COVID-19 – 
Version 1 


4/2020 


February 2020 Prevalence and persistence of low-paid award-reliant 
employment 


1/2020 


February 2020 Budget standards: international measures and approaches 2/2020 
February 2020 Modern Awards Database: an introduction 3/2020 
February 2019 Overview of research to inform the Annual Wage 


Review 2018–19 
 


February 2019 Developments in wages growth 1/2019 
February 2019 Insights into underemployment 2/2019 
February 2018 Overview of research to inform the Annual Wage 


Review 2017–18 
 


February 2018 Employee and employer characteristics and collective 
agreement coverage 


1/2018 


February 2018 The characteristics of the underemployed and 
unemployed 


2/2018 


February 2018 Characteristics of workers earning the national minimum 
wage rate and of the low paid 


3/2018 


February 2018 Part I: Methods and limitations to undertaking analysis of 
the employment effects of minimum wage increases 


4/2018 


March 2018 Part II: Prospects for research on employment effects of 
minimum wages in Australia. 


4/2018 


March 2018 The UK evaluation of the impacts of increases in their 
minimum wage 


 


February 2017 Overview of research to inform the Annual Wage 
Review 2016–17 


 


February 2017 Explaining recent trends in collective bargaining 4/2017 
February 2017 Factors affecting apprentices and trainees 3/2017 
February 2017 The youth labour market 2/2017 
 Award-reliant workers in the household income 


distribution 
1/2017 


February 2016 An international comparison of minimum wages and 
labour market outcomes 


1/2016 


633







[2022] FWCFB 3500 
 
 
 


Date Title Research 
report no. 


February 2015 Award reliance and business size: a data profile using the 1/2015 
 Australian Workplace Relations Study  
December 2013 Minimum wages and their role in the process and 


incentives to bargain 
7/2013 


December 2013 Award reliance 6/2013 
February 2013 Accommodation and food services industry profile 5/2013 
February 2013 Retail trade industry profile 4/2013 
February 2013 Manufacturing industry profile 3/2013 
February 2013 Labour supply responses to an increase in minimum 


wages: An overview of the literature 
2/2013 


February 2013 Higher classification/professional employee award 
reliance qualitative research: Consolidated report 


1/2013 


February 2012 Higher classification/professional employee award 
reliance qualitative research: Interim report 


4/2012 


February 2012 Award reliance and differences in earnings by gender 3/2012 
February 2012 Analysing modern award coverage using the Australian 2/2012 
 and New Zealand Standard Industrial Classification  
 
January 2012 


2006: Phase 1 report 
Award-reliant small businesses 


 
1/2012 


February 2011 Australian apprentice minimum wages in the national 
system 


6/2011 


February 2011 Review of equal remuneration principles 5/2011 
January 2011 Research framework and data strategy 4/2011 
January 2011 Employees earning below the Federal Minimum Wage: 3/2011 
 Review of data, characteristics and potential explanatory  
 factors  
January 2011 Relative living standards and needs of low-paid 


employees: definition and measurement 
2/2011 


January 2011 An overview of productivity, business competitiveness 
and viability 


1/2011 


June 2010 Consolidated Social Research Report 10/2010 
June 2010 Administrative and Support Services Industry 9/2010 
June 2010 Other Services Industry 8/2010 
February 2011 Enterprise Case Studies: Effects of minimum wage- 


setting at an enterprise level 
7/2010 


June 2010 Minimum wage transitional instruments under the Fair 6/2010 
 Work Act 2009 and the Fair Work (Transitional 


Provisions and Consequential Amendments) Act 2009 
 


February 2010 Employees with disability: Open employment and the 
Supported Wage System 


5/2010 


February 2010 Earnings of employees who are reliant on minimum rates 
of pay 


4/2010 


February 2010 Social research—Phase one 3/2010 
February 2010 Literature review on social inclusion and its relationship 


to minimum wages and workforce participation 
2/2010 
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Date Title Research 
report no. 


February 2010 An overview of compositional change in the Australian 
  labour market and award reliance  


1/2010 
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Appendix 5: Copied State awards 


The statutory framework for copied State awards 
 


[1] Prior to December 2012, the Act only preserved an employee’s employment terms and 
conditions in the circumstances of a transfer of business, when the transfer was between 2 
national system employers.473 


 
[2] The Fair Work Amendment (Transfer of Business) Act 2012 (Cth) inserted Part 6-3A 
into the Act with effect from 5 December 2012. 


 
[3] Part 6-3A of the Act largely reflects the transfer of business provisions in Part 2-8 of the 
Act. It provides for the transfer of certain terms and conditions of employment when there is a 
transfer of business from a non-national system employer that is a State public sector 
employer474 (called ‘the old State employer’) to a national system employer (called ‘the new 
employer’).475 Part 6-3A applies where there is a transfer of business from a State public sector 
employer in New South Wales (NSW), Queensland, South Australia, Tasmania or Western 
Australia to a national system employer. 


 
[4] There is a transfer of business between the old State employer and the new employer if 
the following requirements are satisfied: 


 
• the employment of a person who is a public sector employee of the old State 


employer has terminated 
 


• within 3 months after the termination, the person becomes employed by the new 
employer 


 
• the person performs the same, or substantially the same, work (the ‘transferring 


work’) for the new employer as they performed for the old State employer, and 
 


• there is a connection between the old State employer and the new employer as 
described in ss.768AD(2)–(4) (in broad terms, where the old State employer 
transfers assets or outsources work to the new employer, or the new employer is 
an associated entity of the old State employer).476 


 
[5] A transfer of business involves the ‘transfer of employment’ of one or more employees 
of the old State employer to the new employer. Each of those employees is a ‘transferring 
employee’.477 


 
[6] The Explanatory Memorandum for the Fair Work Amendment (Transfer of Business) 
Bill 2012 (EM) outlines the scheme of the Bill as follows: 


 


473 By operation of Fair Work Act Part 2-8. 
474 Section 12 of the Fair Work Act contains definitions of ‘State public sector employer’ and ‘State public sector employee’. 
475 See ibid. s.768AD(1). 
476 Ibid. ss.768AD(1)(a)-(d). 
477 Ibid. ss.768AE(1) and 768AD(1)(a). 
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‘Currently, where a non-national system employee transfers to employment with a 
national system employer due to a transfer of business (e.g. an outsourcing arrangement 
due to a restructure or pursuant to an arrangement for the sale of the employer’s assets), 
the employee’s terms and conditions of employment are determined by the industrial 
instrument governing employment with the new employer. This means that the 
employee loses the benefit of the terms and conditions in the industrial instrument with 
the non-national system employer. This will be the case even though they are 
performing the same work. The amendment Bill will ensure that a State public sector 
employee will continue to enjoy the terms and conditions of employment with the non- 
national system employer through the preservation of those terms and conditions where 
they become transferring employees in a transfer of business to a national system 
employer …’5478 


 
[7] Where there is a transfer of business, Part 6-3A provides for certain employment terms 
and conditions of the transferring employee’s employment with the old State employer to be 
transferred to their employment with the new employer. This is achieved by creation of a new 
instrument—a ‘copied State instrument’—for each transferring employee. The new instrument 
is a federal instrument and is enforceable under the Act.479 


 
[8] The EM describes this as follows: 


 
‘18. The transfer of those terms and conditions is achieved by creating a new federal 
instrument (a copied State instrument), that ‘copies’ the terms and conditions in the State 
award and/or State employment agreement for the employee as they were immediately 
before the time of her or his termination of employment with the old employer. 


 
19. The general rule is that each transferring employee will have his or her own copied 
State instrument(s) because they may have different terms and conditions to each other 
at the time their employment is terminated (e.g. because each termination of 
employment may occur at different times).’480 


 
[9] There are 2 types of copied State instrument—a ‘copied State award’ and a ‘copied State 
employment agreement’.481 A copied State award copies the terms of a State award482 that 
covered the transferring employee and the old State employer immediately before the 
termination of the employee’s employment with the old State employer.483 The copied State 
award is taken to come into operation immediately after the ‘termination time’— the start of 
the day the employment of the employee is terminated by the old State employer484— and to 


 
 
 
 


478 Explanatory Memorandum for the Fair Work Amendment (Transfer of Business) Bill 2012 (Cth) p.4. 
479 Fair Work Act, s.768AG. 
480 Explanatory Memorandum for the Fair Work Amendment (Transfer of Business) Bill 2012 (Cth) [18]–[19]. 
481 Fair Work Act, s.768AH. 
482 ‘State award’ is defined in s.768AJ. 
483 Fair Work Act, s.768AI. 
484 Ibid. s.768AI and s.768AE(2), and s.768AO(1). 
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include the same terms as were in the original State award immediately before the termination 
time.485 


 
[10] Generally, the copied State award covers the transferring employee and the new 
employer in relation to the transferring work from the employee’s ‘re-employment time’.486 
The copied State award will apply to the transferring employee/new employer (and be 
enforceable by them) if the copied State award covers the employee/new employer and is in 
operation, no other provision of the Act has the effect that the copied State award does not 
apply, and immediately before the employee’s termination time, the employee/old State 
employer would have been required to comply with the terms of the original State award or 
have been entitled to enforce it.487 


 
[11] While a copied State award for a transferring employee is in operation and covers the 
employee, or an employer (whether the new employer or another national system employer) or 
another person in relation to the employee, a modern award will not cover any of them in 
relation to the employee.488 


 
[12] A copied State award can be terminated only in limited circumstances,489 but will cease 
to cover the transferring employee if, after the employee’s re-employment time, an enterprise 
agreement starts to cover the employee in relation to the transferring work.490 


 
[13] Unless terminated earlier, a copied State award ceases to operate at the end of 5 years 
(the default period), starting on the day the employee’s termination time occurred.491 After that 
time, the transferring employee generally reverts to the fair work instruments that apply at the 
new employer’s workplace.492 


 
[14] Where a copied State award ceases to operate through effluxion of time and as a result 
a modern award applies to the transferring employee, this is not intended to result in a reduction 
in take-home pay of the employee. 493 Where an employee does suffer a reduction in take-home 
pay as a result, the Commission may make a take-home pay order to remedy this. 494 The take- 


 
 
 
 
 


485 Fair Work Act s.768AI(2), and subject to other provisions in Part 6-3A. 
486 Fair Work Act s.768AN. ‘Re-employment time’ of a transferring employee is the start of the day the employee becomes 


employed by the new employer: s.768AE(3). 
487 Fair Work Act ss.768AM, 768AN and 768AG. 
488 Fair Work Act s.768AS(1). 
489 See Fair Work Act s.768AY. 
490 Fair Work Act s.768AU(2). 
491 Fair Work Act s.768AO(2)(a). Section 768AO(2) also provides for regulations to be made to prescribe a longer period of 


operation for a copied State award or to allow the Commission to make an order extending the period of operation of a 
copied State award. No such regulations have been made. 


492 The copied State award will cease to cover the transferring employee (s.768AN(6)), so that s.768AS(1) will no longer 
exclude modern award coverage and s.768AU will no longer exclude coverage by a pre-existing enterprise agreement. 


493 Fair Work Act s.768BR(1). Section 768BR(3) sets out where a transferring employee suffers a ‘reduction in take-home 
pay’. 


494 Fair Work Act s.768BS(1). 
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home pay order will continue to apply to the employee for so long as the modern award 
continues to cover the employee. 495 


 
[15] Section 768AW of the Act specifies the circumstances in which the Commission may 
vary a copied State instrument (including a copied State award): 


 
‘768AW Variation in limited circumstances 


 
A copied State instrument for a transferring employee cannot be varied except under: 


 
(a) section 768AX24F496 or 


 
(b) item 20 of Schedule 3A to the Transitional Act (which deals with variation of 


discriminatory instruments) as that item has effect because of section 768BY; or 
 


(c) item 20 of Schedule 9 to the Transitional Act (which deals with variation of 
instruments in annual wage reviews) as that item has effect because of 
section 768BY; or 


 


(d) Division 4 of Part 3 of Schedule 11 to the Transitional Act (which deals with transfer 
of business) as that Division has effect because of section 768BY.’ 


 
[Emphasis added] 


 
[16] Item 20 of Schedule 9 to the Transitional Act provides: 


 
‘20 Variation of Division 2B State awards in annual wage reviews under the 
FW Act 


 
(3) In an annual wage review, the FWC may make a determination varying terms of a 


Division 2B State award relating to wages. 
 


(4) For that purpose, Division 3 of Part 2-6 of the FW Act (other than section 292) 
applies to terms of a Division 2B State award relating to wages in the same way as 
it applies to a modern award.’ 


 
[17] Section 768BY of the Act modifies relevant provisions of the Transitional Act. As a 
result, item 20 in Schedule 9 to the Transitional Act has effect in relation to a transferring 
employee as if a reference to a ‘Division 2B State award’ is a reference to a ‘copied State award 
for the transferring employee’.497 Accordingly, item 20 of Schedule 9 as modified by s.768BY 
of the Act, is to be read as follows: 


 
 


495 Fair Work Act s.768BU. The note under this section observes that the take-home pay order will continue to apply even if 
an enterprise agreement starts to apply to the employee. 


496 Fair Work Act s.768AX allows the Commission to vary a copied State instrument in certain circumstances including to 
resolve ambiguities or uncertainties or to better align the instrument with the working arrangements of the new employer’s 
enterprise. 


497 See Fair Work Act s.768BY, including item 2 of the table in s.768Y(1) and column 3 of item 14 of the table in s.768BY(2). 
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20 Variation of copied State awards for the transferring employees in annual wage 
reviews under the FW Act 
(1) In an annual wage review, the FWC may make a determination varying terms of a 


copied State award for the transferring employee relating to wages. 
 


(2) For that purpose, Division 3 of Part 2-6 of the FW Act (other than section 292) 
applies to terms of a copied State award for the transferring employee relating to 
wages in the same way as it applies to a modern award.’ 


 
[18] As Division 3 of Part 2-6 (except s.292) applies to the terms of a copied State award 
relating to wages in the same way it applies to a modern award, in an annual wage review the 
Panel must review copied State award wages and may make one or more determinations varying 
wages in copied State awards.498 


 
How have copied State awards been dealt with in previous annual wage reviews? 


 
[19] Although not themselves transitional instruments, copied State awards have been dealt 
with in the transitional instruments chapter of previous annual wage review decisions. In the 
first annual wage review decision dealing with copied State awards—the 2012–13 Review— 
the Panel stated: 


 
‘The third category of instruments came into existence in December 2012, when the Act 
was amended to provide for the continued operation of certain state awards in relation 
to employees of non-national system state public sector employers who transfer their 
employment to a national system employer as part of a transfer of business. When this 
occurs, a copied State award is created which contains the same terms as the original 
state award at that point in time. The Panel is required to review, and, if appropriate, 
make a determination varying minimum wages in copied State awards.’499 [References 
omitted] 


 
[20] In the 2012–13 Review, the Panel took into account the ACTU submission that the 
variation of copied State award wage rates should be differentiated depending on when wage 
increases under copied State awards came into effect: 


 
‘The ACTU … submitted that any increase to these rates should be differentiated on the 
basis of when they came into effect (as some copied State awards may include rates of 
pay that have been increased as a result of state Industrial Relations Commission 
minimum wage determinations in the previous 12 months). The ACTU therefore 
submitted that a flow on of the increase awarded in this decision should only apply to 
those copied State awards that do not include a minimum wage increase awarded by a 
state Industrial Relations Commission in the past 12 months, with those that include a 
state increase awarded in the second half of 2012 to receive 50 per cent, and those 
awarded in the first half of 2013 to receive no increase.’500 


 
498 Fair Work Act s.285(2). Also see Annual Wage Review 2016–17 [2018] FWCFB 2 at [14]. 
499 [2013] FWCFB 4000 at [556]. 
500 Ibid at [559]. 
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[21] The Panel introduced a ‘tiered approach’ to increasing wages in copied State awards to 
prevent ‘double-dipping’: 


 
‘We have decided that for copied State awards currently in operation, in order to limit the 
impact of any “double-dipping” as a result of this decision and minimum wage increases 
previously awarded by state Industrial Relations Commissions, a tiered increase will be 
applied to these instruments ...’501 


 
[22] In the 2012–13 Review decision, the tiered approach was applied to copied State awards 
as follows: 


 
• the full minimum wage increase was applied to wage rates in copied State awards 


that were not the subject of a state minimum wage decision that commenced after 
1 July 2012 and before 1 July 2013 


 
• half the minimum wage increase was applied to wage rates in copied State awards 


that were the subject of a state minimum wage decision that commenced after 1 
July 2012 and before 1 January 2013, and 


 
• no increase was applied to wage rates in copied State awards that were the subject 


of a state minimum wage decision that commenced on or after 1 January 2013 and 
before 1 July 2013.502 


 
[23] This tiered approach was applied by the Panel in subsequent annual wage reviews, up 
to and including the 2016–17 Review.503 


 
[24] In a decision of 4 January 2018, the Panel proposed to address any ‘double dipping’ 
concerns on a case-by-case basis rather than by the tiered approach previously applied: 


 
‘It is our provisional view that AWR adjustments should generally apply to copied State 
awards, subject to a different outcome being determined in respect of particular copied 
State awards. In other words, rather than seeking to apply a tiered approach as a decision 
rule to mitigate “double dipping” we propose to address any “double dipping” on a case 
by case basis.’504 


 
[25] Parties were invited to comment on this provisional view in the context of the 2017–18 
Review.505 As related by the Panel in those proceedings: 


 
‘The ACTU submitted that “the Commission’s provisional view is consistent with the 
function of distinct Reviews in each year and is a more orderly approach, 


 
 
 


501 Ibid at [560] 
502 See ibid. 
503 [2014] FWCFB 3500 at [572]; [2015] FWCFB 3500 at [536]; [2016] FWCFB 3500 at [593]; [2017] FWCFB 3500 at [699] 
504 [2018] FWCFB 2 at [43] 
505 Ibid. 
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notwithstanding that it does rely on parties to come forward should they contend for a 
different outcome.” 


 
However, the ACTU also submitted that: 


 
“The difficulty from our perspective is the lack of certainty regarding how a future 
Panel might deal with an application that a different increase, or no increase, 
apply to employees to whom a particular copied state award applies. If the Panel 
were inclined to confirm its provisional view, it would in our view be usefully 
supplemented by an expression of support for the merits of the approach adopted 
in the 2012–13 decision - and re-applied to the 2016–17 decision by the 
correction order issued this year – when dealing with requests for an exemption.” 


 
The CPSU submitted that: 


 
“… the current Annual Wage Review should make a fresh determination in 
relation to copied State awards such that 
a. wages increases mandated by Annual Wage Review decisions apply as a 
matter of course to copied State awards; and 
b. should a party to a copied State award make an application to vary (by 
reducing) the Annual Wage Review increase applied to a copied State award, 
then (and only then) the tiered approach developed by the Commission in the 
2012-2013 Annual Wage Review decision should be applied.” 


 
ABI submitted that the rates in the relevant transitional instruments be increased 
consistent with any increase determined for modern award minimum wages and made 
no submissions about the variation of copied State awards arising from this Review. 


 
On 29 March 2018 we published a question on notice noting that the ACTU had invited 
the Panel to confirm its provisional view and asking if any other party took a different 
view. 


 
No party took a contrary view to that expressed by the ACTU. ACCI observed that 
“[w]here there are concerns regarding ‘double dipping’ there should be scope for an 
employer or employer representative to raise this with the Commission.” No employer 
or employer representative raised any concern regarding ‘double ‘dipping’ in the event 
that we varied copied State awards consistent with the increase determined for modern 
award minimum wages.’506 [References omitted] 


 
[26] As no party objected to the proposed approach, the Panel in the 2017–18 Review 
confirmed the provisional view expressed earlier and determined that the adjustment to the rates 
in modern awards determined in the 2017–18 Review would be applied to copied State 
awards.507 


 
 
 
 


506 [2018] FWCFB 3500 at [446]–[451] 
507 Ibid at [452] and [495] 
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[27] The Commission applied a similar methodology and reasoning in its next 3 annual wage 
reviews, to vary wages in copied State awards by the same amount as modern award minimum 
wages: 


 
• 3 per cent in the 2018–19 Review;508 


 
• 1.75 per cent for the 2019–20 Review;509 and 


 
• 2.5 per cent for the 2020–21 Review.510 


 
[28] Until this Review, no party had sought to have the Commission apply a different 
increase, or no increase, to particular copied State awards. Accordingly, the Panel has not 
previously needed to address the considerations it may take into account in determining such 
applications. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


508 [2019] FWCFB 3500 at [405] and [460]. 
509 [2020] FWCFB 3500 at [411] and [471]. 
510 [2021] FWFCB 3500 at [309]. 
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BORDER PROTECTION AND 
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RESPONDENTS, 


 
[2018] HCA 34 


 
ON APPEAL FROM THE FEDERAL COURT OF AUSTRALIA 


 


Administrative Law — Judicial review — Jurisdictional error — Migration — 
Partner visa — Error of law in application of criterion for grant of visa 
— Separate finding that another criterion for grant not met — Whether 
Tribunal obliged to arrive at same result — Whether error material to 
decision — Whether error of law in relation to one criterion constitutes 
jurisdictional error — Migration Act 1958 (Cth), s 65 — Migration 
Regulations 1994 (Cth), Sch 2, cll 820.211, 820.223, Sch 4, public interest 
criterion 4004. 


Section 65 of the Migration Act 1958 (Cth) relevantly provided that, 
after considering a valid application for a visa, the Minister was to grant 
the visa if satisfied that the criteria for it prescribed by the Act or the 
Migration Regulations 1994 (Cth) had been satisfied, and was to refuse to 
grant the visa if not so satisfied. 


A citizen of Bangladesh (H) made a valid application for a partner visa. 
The application was refused by a delegate of the Minister. On review, the 
Administrative Appeals Tribunal affirmed the delegate’s decision because 
it was not satisfied that two prescribed criteria had been met. Clause 
820.211(2)(d)(ii) of Sch 2 to the Migration Regulations relevantly 
required that the application for a visa be lodged within 28 days after the 
last day on which the applicant held a substantive visa, unless the Minister 
was satisfied that there were compelling reasons for not applying that 
criterion. The Tribunal found that there were no “compelling reasons” as 
at the time of the visa application for not applying the criterion. 
Clause 820.223(1)(a) relevantly required that an applicant must satisfy 
public interest criterion 4004, which required that an applicant did not 
have outstanding debts to the Commonwealth unless the Minister was 
satisfied that appropriate arrangements had been made for payment. The 
Tribunal found that H had an outstanding debt to the Commonwealth 
which he had made no arrangements to pay, and that it was not satisfied 
that appropriate arrangements had been made for payment. 
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Kiefel CJ, Gageler and Keane JJ 


Moreover, the Tribunal’s error of law was not a jurisdictional error. A 
jurisdictional error is one that affects the Tribunal’s exercise of power – 
the relevant error did not change the fact that the Tribunal was obliged 
to affirm the refusal of the visa. Even if there was a jurisdictional error 
in the Tribunal’s reasoning, relief should still be refused in the exercise 
of the Court’s discretion, as the decision would have inevitably been 
the same regardless of the error. 


G O’L Reynolds SC, in reply. 
Cur adv vult 


15 August 2018 
The following written judgments were delivered: — 


1  KIEFEL CJ, GAGELER AND KEANE JJ. The Federal Circuit Court (4), 
exercising “the same original jurisdiction in relation to migration 
decisions as the High Court has under paragraph 75(v) of the 
Constitution” conferred on it under s 77(i) of the Constitution by 
s 476(1) of the Migration Act 1958 (Cth), made an order in the nature 
of certiorari, setting aside a decision of the Administrative Appeals 
Tribunal which had affirmed a decision of a delegate of the Minister 
for Immigration and Border Protection to refuse to grant a visa, and an 
order in the nature of mandamus, remitting the subject matter of that 
decision to the Tribunal for redetermination. The Federal Circuit Court 
made those orders consequent on finding a jurisdictional error 
constituted by an error of law in the reasoning of the Tribunal which 
led to the decision. 


2  The Federal Circuit Court was correct to find an error of law in the 
reasoning of the Tribunal which led to the decision; indeed, the error of 
law was conceded. The Federal Circuit Court was incorrect to 
characterise that error as a jurisdictional error. That is because, on the 
facts found by the Tribunal, the Tribunal had a duty to affirm the 
decision of the delegate in any event. The Tribunal had not exceeded 
its jurisdiction by making the decision which it made. 


3  The Full Court of the Federal Court (5), by majority, allowed an 
appeal and set aside the orders of the Federal Circuit Court. The 
majority was correct to do so, although not exactly for the reasons 
which it gave. This appeal from the judgment of the Full Court must 
accordingly be dismissed. 
The Tribunal 


4  Mr Hossain, a citizen of Bangladesh, made a valid application for a 
partner visa. The application was considered by a delegate of the 


 
(4) Hossain v Minister for Immigration and Border Protection [2016] FCCA 1729. 
(5) Minister for Immigration and Border Protection v Hossain (2017) 252 FCR 31. 
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Minister. Not being satisfied that criteria prescribed by the Migration 
Regulations 1994 (Cth) for the grant of the visa had been met, the 
delegate refused to grant the visa. 


5  Mr Hossain then applied to the Tribunal for merits review of the 
delegate’s decision. The Tribunal affirmed the decision of the delegate 
because it was not itself satisfied that two prescribed criteria had been 
met. One was a criterion which related to the timing of the making of 
the application. Relevantly to the circumstances of Mr Hossain, it 
required that the application be validly made within 28 days of the 
applicant ceasing to hold a previous visa “unless the Minister is 
satisfied that there are compelling reasons for not applying [that 
criterion]” (6). The other was a public interest criterion expressed in 
terms that the visa applicant “does not have outstanding debts to the 
Commonwealth unless the Minister is satisfied that appropriate 
arrangements have been made for payment” (7). 


6  The Tribunal was not satisfied on the evidence before it that either 
criterion was met. On that basis, the Tribunal affirmed the decision of 
the delegate. 


7  In relation to the criterion relating to the timing of the making of the 
application, the Tribunal found that Mr Hossain had not applied within 
28 days of ceasing to hold a previous visa and was satisfied that there 
were no compelling reasons as at the time of the application for not 
applying the criterion. 


8  In relation to the public interest criterion, the Tribunal noted in its 
reasons for decision that Mr Hossain had admitted in evidence before 
the Tribunal that he had an outstanding debt to the Commonwealth 
which he had made no arrangements to pay, but which he said he 
intended to pay. The Tribunal also noted that at the time of its decision, 
more than a week after he had appeared before it, Mr Hossain had 
provided no evidence that he had taken steps to pay the debt in the 
interim. The Tribunal recorded that it was not convinced that his stated 
intention to pay the debt was genuine and that it was not satisfied that 
appropriate arrangements had been made for payment. 
The Federal Circuit Court 


9  Mr Hossain applied to the Federal Circuit Court for judicial review 
of the Tribunal’s decision. By the time that application came to be 
heard by the Federal Circuit Court, Mr Hossain had fully paid his debt 
to the Commonwealth. 


 
 


(6) Clause 820.211(2)(d)(ii) of Sch 2 to the Migration Regulations, read with criterion 
3001 in Sch 3 to the Migration Regulations. 


(7) Clause 820.223(1)(a) of Sch 2 to the Migration Regulations, read with public 
interest criterion 4004 in Sch 4 to the Migration Regulations. 
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10  The Minister conceded before the Federal Circuit Court that the 
Tribunal had erred in law in attempting to apply the criterion which 
related to the timing of the making of the application. The conceded 
error lay in the Tribunal having addressed the question of whether 
there were compelling reasons for not applying the criterion as at the 
time of the application for the visa rather than as at the time of its own 
decision (8). The Minister argued that the conceded error was not a 
jurisdictional error, because the Tribunal’s failure to be satisfied that 
the public interest criterion was met at the time of its decision provided 
an independent basis on which the Tribunal was bound to affirm the 
delegate’s decision. 


11  The Federal Circuit Court rejected the Minister’s argument, refusing 
to engage in what it described as an “unbundling” of the Tribunal’s 
reasons for decision into “impeachable” and “unimpeachable” 
parts (9). Holding that the Tribunal’s error was a jurisdictional error, 
the Federal Circuit Court found no discretionary reason to withhold the 
relief which Mr Hossain sought under s 476 of the Migration Act (10). 
The Full Court of the Federal Court 


12  On appeal to the Federal Court, the Minister repeated substantially 
the same argument which he had put to the Federal Circuit Court. 


13  The majority in the Full Court of the Federal Court comprised Flick 
and Farrell JJ. They rejected the Minister’s argument in form. They 
chose to characterise the Tribunal’s error as “jurisdictional”. They 
nevertheless accepted the Minister’s argument in substance, holding 
that the Tribunal’s error had not stripped the Tribunal of authority to 
make the decision to affirm the delegate’s decision (11). 


14  The dissentient, Mortimer J, also thought that the Tribunal’s error, 
being an error in the construction and application of a visa criterion, 
warranted the label of “jurisdictional”. Noting that “it is difficult to 
discern a consistent approach throughout the authorities as to the 
appropriate outcome where there is more than one basis for a 
Tribunal’s decision on review under the Migration Act”, Mortimer J 
thought that the correct approach was “to accept an error of this kind is 
jurisdictional and then to ask whether there is utility in the grant of 
relief to an applicant, because of a second basis for the decision on 


 
 
 


(8) Applying Waensila v Minister for Immigration and Border Protection (2016) 241 
FCR 121. 


(9) [2016] FCCA 1729 at [20], using language drawn from SZBYR v Minister for 
Immigration and Citizenship (2007) 81 ALJR 1190 at 1198 [29]; 235 ALR 609 at 
618-619. 


(10) [2016] FCCA 1729 at [25]-[29]. 
(11) (2017) 252 FCR 31 at 39-40 [27]-[30]. 
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review” (12). Approaching the matter as one of discretion, she 
concluded that the orders made by the Federal Circuit Court were not 
futile because the fact that the debt to the Commonwealth had been 
repaid meant that, on reconsideration by the Tribunal, Mr Hossain’s 
meeting of the public interest criterion would no longer be in 
issue (13). 


15  Mortimer J indicated that, if she were wrong about the correct 
approach, she would have inclined to the alternative view that the two 
visa criteria in issue before the Tribunal were not entirely independent 
of each other. The connection between them which she postulated was 
that if the Tribunal had been satisfied that there were compelling 
reasons for not applying the criterion relating to the timing of the 
making of the application, the Tribunal, properly instructed, might 
have been persuaded to delay making its decision until such time as 
Mr Hossain was able to satisfy it that he had either paid his debt to the 
Commonwealth (as he had told the Tribunal he intended to do and as in 
fact he later did) or entered into an arrangement with the 
Commonwealth for payment to occur (14). 
This appeal 


16  On appeal by special leave to this Court, Mr Hossain relies on 
arguments which develop the themes reflected in the reasoning of 
Mortimer J. The Minister repeats the substance of the argument which 
he put to the Federal Circuit Court and to the Full Court of the Federal 
Court. 
Jurisdiction and jurisdictional error 


17  The term “jurisdiction”, Frankfurter J once wrote, “is a verbal coat 
of too many colors” (15). The terminological tangle in which the Full 
Court entwined itself in the decision under appeal shows how readily 
the terminology of jurisdiction, and the associated terminology of 
jurisdictional error, can be misunderstood. Yet, as Frankfurter J 
elsewhere recognised, in an administrative law context there can be 
circumstances in which “new formulas attempting to rephrase the old 
are not likely to be more helpful than the old” (16). 


18  Professor Jaffe responded to Frankfurter J. He characterised 
criticism of the language of jurisdiction as “barrenly semantic” in 
failing to face the question of why a court denominates some questions 


 
 


(12) (2017) 252 FCR 31 at 49 [69]-[70]. 
(13) (2017) 252 FCR 31 at 56-57 [100]. 
(14) (2017) 252 FCR 31 at 51 [75]-[76]. 
(15) United States v L A Tucker Truck Lines Inc (1952) 344 US 33 at 39. 
(16) Universal Camera Corporation v National Labor Relations Board (1951) 340 US 


474 at 489. 
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as jurisdictional and others as not (17). The answer he proffered was 
that the language of jurisdiction is a traditional expression of the 
function of a court, acting within the limits of its own jurisdiction 
where no statutory mode of review existed, of ensuring that a 
repository of statutory power did not strain the statutory limits of that 
power. “In short,” he suggested, “the concept is almost entirely 
functional: it is used to validate review when review is felt to be 
necessary.” (18) 


19 Professor Jaffe continued by way of explanation (19): 
“There will be situations in which the apparent or stated intention 


of the legislature is to limit review to certain gross errors, and in 
which the notion of jurisdiction, familiar as it is to judges and 
lawyers, will be as good as any to express the scope of review. 
There are other situations, too – organizational or procedural 
mistakes – in which the lapse is so serious that judges will want a 
concept which enables them to declare the order ‘void.’” 
He concluded: 


“If it is understood that the word ‘jurisdiction’ is not a 
metaphysical absolute but simply expresses the gravity of the error, 
it would seem that this is a concept for which we must have a word 
and for which use of the hallowed word is justified.” 


20  Six members of this Court picked up that language of 
Professor Jaffe, and more importantly gave effect to that underlying 
conception of jurisdiction and of jurisdictional error, when they chose 
in Kirk v Industrial Court (NSW) (20) to express the constitutionally 
entrenched minimum content of the supervisory jurisdiction of a State 
Supreme Court to enforce “the limits on the exercise of State executive 
and judicial power by persons and bodies other than the Supreme 
Court” in terms of the “distinction between jurisdictional and 
non-jurisdictional error”. Faced with the privative clause in s 474 of 
the Migration Act, six members of the Court had previously given 
effect to the same conception in invoking the same distinction in 
Plaintiff S157/2002 v The Commonwealth (21) to explain the 
constitutionally entrenched minimum content of the jurisdiction 


 
 
 


(17) Jaffe, “Judicial Review: Constitutional and Jurisdictional Fact” (1957) 70 Harvard 
Law Review 953 at 962-963. 


(18) Jaffe, “Judicial Review: Constitutional and Jurisdictional Fact” (1957) 70 Harvard 
Law Review 953 at 963. 


(19) Jaffe, “Judicial Review: Constitutional and Jurisdictional Fact” (1957) 70 Harvard 
Law Review 953 at 963. 


(20) (2010) 239 CLR 531 at 580 [98], 581 [100]. 
(21) (2003) 211 CLR 476 at 482-483 [5], 513-514 [103]-[104]. 
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conferred on the Court by s 75(v) to enforce the limits on the exercise 
of Commonwealth executive or judicial power by officers of the 
Commonwealth. 


21  Had statutory mechanisms for judicial review (such as that contained 
in the Administrative Procedure Act 1946 (US) or the Administrative 
Decisions (Judicial Review) Act 1977 (Cth)) been enacted to cover 
judicial review of statutory decision-making more comprehensively, 
the terminology of jurisdiction and of jurisdictional error in its 
application to administrative action may well have fallen into 
desuetude in Australia. Indeed, there was a time in the 1980s and 1990s 
when the terminology was little used, and doubts were expressed even 
afterwards as to its continuing utility (22). 


22  For so long as there remains a necessity for courts to fall back on 
constitutionally entrenched minimum jurisdictions to engage in judicial 
review of administrative action, however, the traditional distinction 
between jurisdictional and non-jurisdictional error cannot be 
avoided (23). The traditional distinction can be explained in more 
modern language. But an attempt to reframe the distinction in entirely 
new language is unlikely to be helpful. 


23  Jurisdiction, in the most generic sense in which it has come to be 
used in this field of discourse, refers to the scope of the authority that 
is conferred on a repository. In its application to judicial review of 
administrative action the taking of which is authorised by statute, it 
refers to the scope of the authority which a statute confers on a 
decision-maker to make a decision of a kind to which the statute then 
attaches legal consequences. It encompasses in that application all of 
the preconditions which the statute requires to exist in order for the 
decision-maker to embark on the decision-making process. It also 
encompasses all of the conditions which the statute expressly or 
impliedly requires to be observed in or in relation to the 
decision-making process in order for the decision-maker to make a 
decision of that kind. A decision made within jurisdiction is a decision 
which sufficiently complies with those statutory preconditions and 
conditions to have “such force and effect as is given to it by the law 
pursuant to which it was made” (24). 


 
 


(22) eg, Re Minister for Immigration and Multicultural Affairs; Ex parte Applicant 
S20/2002 (2003) 77 ALJR 1165 at 1185-1186 [119]-[123], 1191 [154]; 198 ALR 
59 at 85-86, 94; Federal Commissioner of Taxation v Futuris Corporation Ltd 
(2008) 237 CLR 146 at 184 [129]. 


(23) cf Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte 
Lam (2003) 214 CLR 1 at 24-25 [76]-[77]. 


(24) Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 
597 at 613 [46]. 
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24  Jurisdictional error, in the most generic sense in which it has come 
to be used to describe an error in a statutory decision-making process, 
correspondingly refers to a failure to comply with one or more 
statutory preconditions or conditions to an extent which results in a 
decision which has been made in fact lacking characteristics necessary 
for it to be given force and effect by the statute pursuant to which the 
decision-maker purported to make it. To describe a decision as 
“involving jurisdictional error” is to describe that decision as having 
been made outside jurisdiction (25). A decision made outside 
jurisdiction is not necessarily to be regarded as a “nullity”, in that it 
remains a decision in fact which may yet have some status in law (26). 
But a decision made outside jurisdiction is a decision in fact which is 
properly to be regarded for the purposes of the law pursuant to which it 
was purported to be made as “no decision at all” (27). To that extent, in 
traditional parlance, the decision is “invalid” or “void” (28). 


25  To return to the explanation of Professor Jaffe, jurisdictional error is 
an expression not simply of the existence of an error but of the gravity 
of that error. In the language of Selway J, the unavoidable distinction 
between jurisdictional errors and non-jurisdictional errors is ultimately 
“a distinction between errors that are authorised and errors that are not; 
between acts that are unauthorised by law and acts that are 
authorised” (29). 


26  Although ultimately correct in the result, the majority in the Full 
Court was therefore wrong to distinguish between a decision involving 
jurisdictional error and a decision wanting in authority. They are one 
and the same. 


27  Just as identification of the preconditions to and conditions of an 
exercise of decision-making power conferred by statute turns on the 
construction of the statute, so too does discernment of the extent of 
non-compliance which will result in an otherwise compliant decision 
lacking the characteristics necessary to be given force and effect by the 


 
(25) eg, Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 


CLR 597 at 606 [17]. 
(26) Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 


597 at 613 [46]; Jadwan Pty Ltd v Department of Health and Aged Care (2003) 
145 FCR 1 at 16 [42]. 


(27) Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 
597 at 615 [51]. 


(28) Baxter v NSW Clickers’ Association (1909) 10 CLR 114 at 157; Probuild 
Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd (2018) 264 CLR 1 at 24 
[63]. 


(29) Selway, “The Principle Behind Common Law Judicial Review of Administrative 
Action – The Search Continues” (2002) 30 Federal Law Review 217 at 234, 
quoted in Re Minister for Immigration and Multicultural and Indigenous Affairs; 
Ex parte Lam (2003) 214 CLR 1 at 25 [77]. 
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statute turn on the construction of the statute (30). The question of 
whether a particular failure to comply with an express or implied 
statutory condition in purporting to make a particular decision is of a 
magnitude which has resulted in taking the decision outside the 
jurisdiction conferred by the statute cannot be answered except by 
reference to the construction of the statute. 


28  The common law principles which inform the construction of 
statutes conferring decision-making authority (31) reflect longstanding 
qualitative judgments about the appropriate limits of an exercise of 
administrative power to which a legislature can be taken to adhere in 
defining the bounds of such authority as it chooses to confer on a 
repository in the absence of affirmative indication of a legislative 
intention to the contrary (32). Those common law principles are not 
derived by logic alone and cannot be treated as abstractions 
disconnected from the subject matter to which they are to be applied. 
They are not so delicate or refined in their operation that sight is lost of 
the fact that “[d]ecison-making is a function of the real world” (33). 


29  That a decision-maker “must proceed by reference to correct legal 
principles, correctly applied” (34) is an ordinarily (although not 
universally (35)) implied condition of a statutory conferral of 
decision-making authority. Ordinarily, a statute which impliedly 
requires that condition or another condition to be observed in the 
course of a decision-making process is not to be interpreted as denying 
legal force and effect to every decision that might be made in breach of 
the condition. The statute is ordinarily to be interpreted as 
incorporating a threshold of materiality in the event of non- 
compliance. 


30  Whilst a statute on its proper construction might set a higher or 
lower threshold of materiality (36), the threshold of materiality would 
not ordinarily be met in the event of a failure to comply with a 
condition if complying with the condition could have made no 


 
 


(30) cf Minister for Immigration and Citizenship v SZIZO (2009) 238 CLR 627 at 640 
[35]. 


(31) Plaintiff S10/2011 v Minister for Immigration and Citizenship (2012) 246 CLR 636 
at 666 [97]. 


(32) Robertson, “Is Judicial Review Qualitative?”, in Bell et al (eds), Public Law 
Adjudication in Common Law Systems: Process and Substance (2016) 243. 


(33) Enichem Anic Srl v Anti-Dumping Authority (1992) 39 FCR 458 at 469. 
(34) Plaintiff M61/2010E v The Commonwealth (Offshore Processing Case) (2010) 243 


CLR 319 at 354 [78]. 
(35) eg, Probuild Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd (2018) 264 


CLR 1. 
(36) cf SAAP v Minister for Immigration and Multicultural and Indigenous Affairs 


(2005) 228 CLR 294. 
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difference to the decision that was made in the circumstances in which 
that decision was made. The threshold would not ordinarily be met, for 
example, where a failure to afford procedural fairness did not deprive 
the person who was denied an opportunity to be heard of “the 
possibility of a successful outcome” (37), or where a decision-maker 
failed to take into account a mandatory consideration which in all the 
circumstances was “so insignificant that the failure to take it into 
account could not have materially affected” the decision that was 
made (38). 


31  Thus, as it was put in Wei v Minister for Immigration and Border 
Protection (39), “[j]urisdictional error, in the sense relevant to the 
availability of relief under s 75(v) of the Constitution in the light of 
s 474 of the Migration Act, consists of a material breach of an express 
or implied condition of the valid exercise of a decision-making power 
conferred by that Act”. Ordinarily, as here, breach of a condition 
cannot be material unless compliance with the condition could have 
resulted in the making of a different decision. 
Absence of jurisdictional error 


32  The Tribunal, in reviewing the delegate’s decision under s 348 of the 
Migration Act, was obliged by s 349(1) to form its own conclusion on 
the material before it as to the proper performance of the duty imposed 
on the Minister by s 65. The Tribunal’s own conclusion as to the 
proper performance of the duty imposed on the Minister by s 65 was 
then to be reflected in a decision under s 349(2), relevantly, either to 
affirm the decision of the delegate or to set aside the decision of the 
delegate and to substitute its own decision, which would then be taken 
by force of s 349(3) to be a decision of the Minister. 


33  The operation of s 65 of the Migration Act was explained in Plaintiff 
S297/2013 v Minister for Immigration and Border Protection (40): 


“The decision to be made by the Minister in performance of the 
duty imposed by s 65 is binary: the Minister is to do one or other of 
two mutually exclusive legally operative acts – to grant the visa 
under s 65(1)(a), or to refuse to grant the visa under s 65(1)(b) – 
depending on the existence of one or other of two mutually 
exclusive states of affairs (or ‘jurisdictional facts’) – the Minister’s 


 
 


(37) Minister for Immigration and Border Protection v WZARH (2015) 256 CLR 326 at 
341 [56], quoting Stead v State Government Insurance Commission (1986) 161 
CLR 141 at 147; eg, Minister for Immigration and Border Protection v WZAPN 
(2015) 254 CLR 610 at 637-638 [78]. 


(38) Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 at 40; 
cf Martincevic v The Commonwealth (2007) 164 FCR 45 at 64-65 [67]-[68]. 


(39) (2015) 257 CLR 22 at 32 [23]. 
(40) (2014) 255 CLR 179 at 188-189 [34] (footnote omitted). 
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Shop, Distributive and Allied Employees Association v National 
Retail Association and Another (No 2) 
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Tracey J 
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Industrial Law — Awards — Modern awards — Variation of — By Fair Work 
Australia (FWA) — Where FWA had to be satisfied variation was 
necessary, at time made, to achieve the “modern awards objective” — 
Whether there was no evidence upon which FWA could have been 
satisfied — Where applicant alleged varied award was indirectly 
discriminatory — Whether indirect discrimination in modern awards was 
proscribed — Fair Work Act 2009 (Cth), ss 153(1), 157(1). 


Clause 13.4 of the General Retail Industry Award 2010 (Cth) (Award) fixed 
three hours as the minimum period for which casual employees could be engaged. 
On the application of the first respondent, Fair Work Australia (FWA) 
subsequently varied that clause under s 157(1) of the Fair Work Act 2009 (Cth) 
(the Act) to permit employers to employ secondary school students on a causal 
basis for periods of less than three hours per day subject to certain conditions. The 
applicant brought judicial review proceedings challenging FWA’s decision to vary 
the Award. 


Section 157(1) of the Act provided, relevantly, that FWA could make a 
determination varying a modern award (which the Award was) if it were satisfied 
that making the determination outside the system of four yearly reviews of 
modern awards was necessary to achieve the modern awards objective. The 
“modern awards objective” was framed as an obligation, imposed on FWA by 
s 134(1) of the Act, to ensure that modern awards, together with the National 
Employment Standards, provided a fair and relevant minimum safety net of terms 
and conditions taking into account a range of specified considerations. 


The applicant contended that it was not open to FWA, on the evidence before it, 
to reach the state of satisfaction which s 157(1) of the Act required as a 
precondition for the making of a determination, that is, there was no evidence 
upon which it could be satisfied that any variation to the Award was necessary to 
achieve the modern awards objective. 


The applicant also contended that the amended form of cl 13.4 was a form of 
indirect discrimination on the basis of age, and therefore proscribed by s 153(1) of 
the Act. That section provided, relevantly, that a modern award could not include 
terms that discriminated against an employee because of, or for reasons including, 
the employee’s age. The applicant accepted that cl 13.4 did not in terms adopt age 
as a criterion for discrimination between persons whose employment was 
governed by the Award, but contended that it did discriminate, as a practical 


654







228 FEDERAL COURT OF AUSTRALIA [(2012) 
 


matter, on that basis because secondary school students were overwhelmingly 
teenagers and they were the only group afforded the opportunity of working for 
less than three hours on weekdays. 


Held (dismissing the application): (1) The claim of jurisdictional error on the 
ground of “no evidence” will not be made out if there was material before FWA 
upon which it could reasonably be satisfied that a variation to the Award was 
necessary, at the time at which the variation was made, in order to achieve the 
modern awards objective. In the present case, there was such material before 
FWA. [25]-[37], [44]-[45] 


Commissioner of Police v Ryan (2007) 70 NSWLR 73, followed. 
(2) Section 153(1) of the Act cannot be contravened by indirect discrimination. 


[54]-[58] 
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Cur adv vult 


11 May 2012 


Tracey J. 
1  For many years senior secondary school students made pocket money by 


working for an hour or two after school on weekdays in shops and other retail 
outlets. This practice was brought to an end (temporarily) upon the 
commencement of the General Retail Industry Award 2010 (Cth) (“the Award”) 
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which fixed a minimum of three hours as the period during which casual 
employees might be engaged. Fair Work Australia (“FWA”) reconsidered this 
restriction when complaints were made that employers could no longer engage 
such students because the period between the end of the school day and the 
closing of shops was less than three hours. 


2  As a result of the reconsideration FWA varied the Award so as to ease the 
restriction. School students could again be employed on a casual basis for 
periods of less than three hours per day subject to certain conditions. 


3  This variation was opposed by the applicant (“the SDA”). It now seeks to 
challenge, in judicial review proceedings, FWA’s decision to vary the Award. It 
alleges that the variation decision was affected by jurisdictional error and should 
be quashed. 


4  I have concluded that FWA has not erred in the manner alleged and that no 
basis for interfering with its decision has been established. 


The background 
5  The Award is a “modern award”. Such awards were originally made by a Full 


Bench of the Australian Industrial Relations Commission under Pt 10A of the 
Workplace Relations Act 1996 (Cth). They are now subject to a review every 
four years by a Full Bench of the FWA: see ss 156 and 616 of the Fair Work 
Australia Act 2009 (Cth) (“the Act”). 


6  During the four year period limited scope exists for variation of such Awards. 
That scope is prescribed by s 157(1) of the Act. It provides that: 


157(1) FWA may: 
(a) make a determination varying a modern award, otherwise than to 


vary modern award minimum wages; or 
(b) …; or 
(c) …; 


if FWA is satisfied that making the determination or modern award outside 
the system of 4 yearly reviews of modern awards is necessary to achieve 
the modern awards objective. 


The provision for four yearly reviews was modified in the transitional 
provisions such that the initial review will take place after the first two years of 
operation of the Award: see Fair Work (Transitional Provisions and 
Consequential Amendments) Act 2009 (Cth), Sch 5, Item 6. 


7  The “modern awards objective” is framed as an obligation, imposed on FWA 
by s 134(1) of the Act, to “ensure that modern awards, together with the 
National Employment Standards, provide a fair and relevant minimum safety 
net of terms and conditions”, taking into account a range of considerations, 
which include “relative living standards and the needs of the low paid”, “the 
need to promote social inclusion through increased workforce participation”, 
“the need to promote flexible modern work practices and the efficient and 
productive performance of work” and “the likely impact of any exercise of 
modern award powers on business, including on productivity, employment costs 
and the regulatory burden”. 


8  Clause 13.4 of the original Award provided that the “minimum daily 
engagement of a casual is three hours”. 


9 The respondent (“the NRA”) applied to FWA seeking a qualification of 
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cl 13.4 so as to permit employers to engage secondary school students on school 
days for periods of less than three hours. That application, although not in the 
terms in which it was sought, was granted by Vice President Watson. 


10 Clause 13.4, in its amended form, read: 
13.4 The minimum daily engagement of a casual is three hours, provided that 


the minimum engagement period for an employee will be one hour and 30 
minutes if all of the following circumstances apply: 


(a) the employee is a full-time secondary school student; and 
(b) the employee is engaged to work between the hours of 3.00 pm and 


6.30 pm on a day which they are required to attend school; and 
(c) the employee agrees to work, and a parent or guardian of the 


employee agrees to allow the employee to work, a shorter period 
than three hours; and 


(d) employment for a longer period than the period of the engagement 
is not possible either because of the operational requirements of 
the employer or the unavailability of the employee. 


(Emphasis added.) 
11  The SDA lodged an appeal to a Full Bench of FWA against the making of the 


variation. The Full Bench was not persuaded that the primary decision was 
affected by error. It dismissed the appeal: see Re Shop, Distributive and Allied 
Employees Association (2011) 211 IR 462. 


12  It is convenient to note at this point that this was not the first occasion on 
which Vice President Watson had considered an application to vary cl 13.4. On 
9 July 2010 he had rejected an earlier application by the NRA and other 
employer organisations to vary the clause by fixing a minimum engagement 
period of two hours except for secondary students who could be engaged for a 
minimum of one and a half hours on school days: see Re General Retail 
Industry Award 2010 [2010] FWA 5068. In the course of hearing that 
application Vice President Watson heard evidence from two secondary school 
students from Terang Secondary College. Those students gave evidence that 
they had lost their jobs as a result of the introduction of the three hour minimum 
engagement requirement because they were only available to work at the local 
district co-operative from about 4.00 pm until the store closed at 5.30 pm. 
Appeals to a Full Bench were dismissed: see Re Appeal by National Retail 
Association Ltd and Master Grocers Australia Ltd (2010) 199 IR 258. 


The present application 
13  The SDA now applies to this Court for judicial review of FWA’s decision. It 


was common ground that, because the Full Bench had dismissed an appeal from 
the original decision to vary the Award, any error warranting the granting of 
relief had to be found in Vice President Watson’s decision. 


14  The SDA sought the issue of a writ of certiorari to quash the decision and a 
writ of mandamus directing FWA to hear and determine the NRA’s application 
according to law. 


15  This Court has jurisdiction in relation to any matter arising under the Act: see 
s 562. Its power to grant the writs of certiorari and mandamus is conferred by 
ss 22 and 23 of the Federal Court of Australia Act 1976 (Cth). 


16  The SDA accepted that it was necessary for it to establish that the primary 
decision had been affected by one or more jurisdictional errors. See 
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Construction, Forestry, Mining and Energy Union v Australian Industrial 
Relations Commission (1999) 93 FCR 317 at 339-344 (per Wilcox and 
Madgwick JJ). 


17  The SDA submitted that two such errors had been made. Those errors were 
that: 


• The Vice President reached a state of satisfaction that it was necessary 
for the modern award to be varied in circumstances where it was 
simply not open for him to do so on the evidence; and 


• The variation was in terms discriminatory against school aged persons 
and therefore contravened s 153 of the Act. This contravention rendered 
the decision “beyond the power of FWA to make”. 


18  The NRA contended that no jurisdictional error had been made. It was 
supported in this submission by the Minister for Employment and Industrial 
Relations for the State of Victoria who intervened pursuant to s 569A of the Act. 


19 The FWA filed a submitting appearance. 


The primary decision 
20  The Vice President summarised the evidence on which he based his decision 


to vary cl 13.4 as follows: 
[18] On the evidence before me I am satisfied that retail establishments across 


Australia have a variety of opening hours and that many, especially in 
regional areas, do not open beyond 5.30pm or 6.00pm on week days. I am 
also satisfied that many school students currently in employment find that 
the existing three hour minimum period of engagement is important to 
their decision to undertake part time employment after school because the 
cost and inconvenience of attending work is compensated for by payment 
of at least the minimum period of engagement. A shorter period may mean 
that employment is no longer viable in their circumstances. 


[19] I am satisfied that if shorter periods of engagement are available then 
employers may be more prepared to hire school students after school. It is 
difficult to assess the extent of this factor or the circumstances in which 
this may arise as the evidence before me does not deal with these issues. It 
appears that it may arise where opening hours are limited and the existing 
minimum engagement period precludes employment for the students 
during their period of availability. It may also arise where longer opening 
hours operate but there is a desire to engage junior employees to work for 
short periods to undertake specific tasks or assist at busy periods. In other 
words it is not clear whether future employment provided if the 
application is granted would be limited to circumstances where 
employment of school students for three hours is not currently possible or 
would be utilised in substitution for other existing arrangements. It is 
therefore not clear what impact may flow to other employees from any 
such change. 


[20] The retail industry is often the source of an employee’s first job and can 
therefore play an important role in the transition from education to 
work — even though the employee ultimately pursues a career in other 
industries. The evidence establishes that there has been a growth in the 
proportion of secondary students undertaking part-time employment over 
the past 30 years and that a substantial proportion of these students are 
employed in the retail industry. The proportion of students in employment 
is currently approximately 37%, almost half of whom are employed in the 
retail sector. The proportion of school children in employment is higher 
than in most OECD countries. Youth unemployment in Australia is also 
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relatively high — often more than double the general rate of 
unemployment. The youth unemployment rate has been in excess of 15% 
for much of 2010-2011. 


[21] The House of Representatives Standing Committee Report records that 
there is a general consensus that young people’s participation in some 
form of work while at school holds an inherent value. The report states 
that combining school and work can: 


• Enhance a student’s confidence and self esteem; 
• Contribute to their financial well-being; 
• Facilitate the development of social networks; 
• Allow students to gain useful knowledge and independence and 


exercise greater responsibility and self-reliance; 
• Instil a work ethic and attitude, and 
• Enable students to develop work and organisational skills, 


including time management skills. 
[22] The report also acknowledges that the extent of work should be limited 


and an appropriate balance struck between work and educational 
commitments. At some point as work demands increase work can start to 
become an impediment to school performance. 


[23] In a response to the Victorian discussion paper on youth transition system, 
the Brotherhood of St Laurence expressed the view that more attention 
should be paid to the needs of students who undertake paid work and 
study. It said: 


Part-time or casual work can have considerable benefits for 
students, including independence, confidence and work skills, and 
new networks; and these may assist them in getting new work in the 
future. However students in rural areas, from low socio-economic 
status communities or from refugee or migrant backgrounds may be 
less able to access part-time jobs. For those students who would 
benefit from part-time work while studying full time, but who lack 
access to such opportunities, processes are required through 
community, business and schools partnerships to enable the 
development of safe, meaningful employment opportunities that 
benefit young people. 


21  The Vice President then turned to the question of whether a variation was 
necessary to achieve the modern awards objective. He explained his reasons for 
giving an affirmative answer to this question in the following passages of his 
reasons: 


[37] It is necessary to consider the evidence and circumstances of this 
application against the statutory test set out above. This application is quite 
different to the application subject to earlier proceedings as it is confined 
to circumstances after school on weekdays for full time secondary school 
students. It does not seek a general change to the minimum engagement 
period for casuals. 


[38] The retail sector is the most important industry for school students because 
it provides a large proportion of employment opportunities for this class of 
employees. It is clear that the employment opportunities in the industry 
provide significant benefits for the employees, not only in an immediate 
sense, but also by equipping them with skills and networks to assist in 
obtaining, and succeeding in, employment in the future. 


[39] While the level of employment of full time students in Australia is high by 
international comparisons, there is no reason to suggest that it should not 
be higher. Indeed there is some suggestion in the evidence that the current 
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employment opportunities are gained more by students from stable and 
well off backgrounds than other groups in the community. Members of 
other groups, such as those from low socio-economic, regional, migrant or 
refugee backgrounds are likely to benefit far more from employment 
opportunities while completing full time education. 


[40] The evidence suggests that school students who work at present value the 
current three hour minimum engagement period and may not find 
employment viable if this engagement period were reduced. There is a 
long history of minimum engagement periods for part time and casual 
employees providing protection for employees from employer expecta- 
tions of working short periods where the cost and inconvenience of 
attending the workplace outweighs the benefits received from the 
engagement. The minimum engagement period does not preclude shorter 
periods of work - provided payment for the minimum period is made. 


[41] Hence different groups of persons are likely to be affected in different 
ways if this application were granted. One group, comprising existing 
employees and those in similar circumstances, may have their employment 
rendered unviable and may effectively be deprived of the opportunity to 
work if a reduced period of engagement is able to be offered to them. 
Another group, those who are not able to secure jobs at the moment, may 
be able to obtain valuable employment if more opportunities become 
available. 


22  The Vice President summarised the evidence which had been led by 
employers in support of the variation. He found that this evidence “was very 
brief and indirect”. It did not go further than establishing a desire, on the part of 
employers, to have more flexible engagement practices. That, he found, did not 
render the variation to be necessary. 


23  The Vice President was concerned that a mere unqualified reduction of the 
minimum term of engagement from three to two hours might work to the 
advantage of some school students but to the disadvantage of others who might 
be available to work for three or more hours. He then explained why he 
considered that a modified version of the employer proposal should be adopted. 
He said: 


[48] I consider that a modified variation to the Award should be made which 
confines the proposed exception to the three hour minimum engagement 
period to circumstances where a longer period of employment is not 
possible. This will ensure that where a longer period is possible the three 
hour minimum will continue to apply and school students will continue to 
have the benefit of such an engagement. Where only a shorter period is 
possible, then a shorter period of engagement can be utilised and 
employment that would not otherwise be available may thereby become 
available. Those who can benefit from such employment will be able to 
take up the anticipated enhanced employment opportunities. Those who do 
may well be students in different circumstances to many of those who are 
currently engaged in employment after school and require the benefits of a 
three hour engagement. Given the circumstances in which the modified 
clause will operate I consider that the benefits of promoting social 
inclusion arising from the variation mean that the change is necessary to 
achieve the modern awards objective. 


[49] I envisage that my intention could be achieved by way of additional 
conditions on the operation of the exception to the three hour minimum. I 
publish a draft determination together with this decision. Those wishing to 
comment on the draft may do so in writing within seven days of the 
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handing down of this decision. I will finalise the variation after 
considering the additional submissions. 


The variation which he made was in accordance with the draft. 
Was the Vice President’s finding open? 


24  The SDA submitted that “it was simply not open” to the Vice President, on 
the evidence before him, to reach the state of satisfaction which s 157(1) of the 
Act required of him as a precondition for the making of a determination. It 
argued the power conferred on FWA by s 157(1) of the Act could not be 
exercised unless it was first established that the modern awards objective was 
not being achieved and that it was satisfied that the variation was “necessary” in 
order to rectify the deficiency. A variation was either necessary or it was not. 
There was no evidence, it was contended, before FWA upon which it could be 
satisfied that any variation was necessary to achieve the relevant objective. In 
particular, the SDA contended that there was no evidence that cl 13.4 impeded 
any student from working part time. 


25  The SDA placed particular reliance on the observations of Latham CJ in R v 
Connell; Ex parte Hetton Bellbird Collieries Pty Ltd (1944) 69 CLR 407 at 430 
where his Honour said that: 


Thus, where the existence of a particular opinion is made a condition of the 
exercise of power, legislation conferring the power is treated as referring to an 
opinion which is such that it can be formed by a reasonable man who correctly 
understands the meaning of the law under which he acts. If it is shown that the 
opinion actually formed is not an opinion of this character, then the necessary 
opinion does not exist. A person acting under a statutory power cannot confer 
power upon himself by misconstruing the statute which is the source of his power. 


26  If the decision-maker’s state of satisfaction was founded on reasons which 
were “arbitrary, capricious [or] irrational” or not reached bona fide, his Honour 
held, the necessary opinion could not be said to exist. 


27  These observations have proved to be the foundation for the development of 
principles which are to be applied where legislation conditions the exercise of 
power upon a jurisdictional fact and that jurisdictional fact is the 
decision-maker’s state of satisfaction about particular matters: see Commis- 
sioner of Police v Ryan (2007) 70 NSWLR 73 at 85 (per Basten JA). In addition 
to recognising a “no evidence” ground, Connell has led to “illogicality” and 
“irrationality” emerging as grounds for judicial view of administrative 
decisions. The requirements that such decisions must be made bona fides and 
not be unreasonable in the Wednesbury sense have also since been developed 
and refined. 


28  In Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 
CLR 259 at 275-276 Brennan CJ, Toohey, McHugh and Gummow JJ reviewed 
many of the authorities which had been decided after Connell. Their Honours 
held that, in Buck v Bavone (1976) 135 CLR 110 at 118-119, Gibbs J had 
accurately explained the position reached at common law prior to the enactment 
of the Administrative Decisions (Judicial Review) Act 1977 (Cth). Gibbs J had 
said that: 


It is not uncommon for statutes to provide that a board or other authority shall or 
may take certain action if it is satisfied of the existence of certain matters specified 
in the statute. Whether the decision of the authority under such a statute can be 
effectively reviewed by the courts will often largely depend on the nature of the 
matters of which the authority is required to be satisfied. In all such cases the 
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authority must act in good faith; it cannot act merely arbitrarily or capriciously. 
Moreover, a person affected will obtain relief from the courts if he can show that 
the authority has misdirected itself in law or that it has failed to consider matters 
that it was required to consider or has taken irrelevant matters into account. Even 
if none of these things can be established, the courts will interfere if the decision 
reached by the authority appears so unreasonable that no reasonable authority 
could properly have arrived at it. However, where the matter of which the 
authority is required to be satisfied is a matter of opinion or policy or taste it may 
be very diffıcult to show that it has erred in one of these ways, or that its decision 
could not reasonably have been reached. In such cases the authority will be left 
with a very wide discretion which cannot be effectively reviewed by the courts. 


(Emphasis added.) 


29  It is not necessary to explore all of these bases for judicial intervention in this 
case because the SDA has prosecuted its application on the ground of an alleged 
absence of supportive evidence. It is, however, appropriate to note that a 
decision made without any evidentiary support may well, for that reason, be 
considered also to be illogical, irrational or unreasonable. 


30  It is to be borne in mind that the relevant precondition under s 157(1) is 
FWA’s state of satisfaction as to certain matters. Those are matters about which 
FWA must form an opinion based on the material before it. The SDA’s 
application must, therefore, confront the considerable obstacle to which Gibbs J 
adverted in Buck v Bavone when seeking to make good this ground. 


 
31  The “no evidence” ground is available where legislation imposes a 


precondition to the exercise of jurisdiction and it is alleged that there was no 
evidence before the decision-maker which justified a finding that the 
precondition existed. The necessary evidence could be either direct or found in 
material which permitted the decision-maker reasonably to infer that the 
condition existed: see Minister for Immigration and Multicultural and 
Indigenous Affairs v SGLB (2004) 78 ALJR 992; 207 ALR 12 at [39]-[41] (per 
Gummow and Hayne JJ). The ground will not be made out unless it is 
established that there was “no evidence, or other material, to justify the findings 
of fact made”: see Australian Retailers Association v Reserve Bank of Australia 
(2005) 148 FCR 446 at 587 (per Weinberg J). The point is put more bluntly in 
Aronson M, Dyer B and Groves M, Judicial Review of Administrative Action 
(4th ed, Thomson Reuters, 2009) p 259 where the learned authors say that the 
“no evidence” ground “cuts out when even a skerrick of evidence appears.” 


 
32  In Minister for Immigration and Citizenship v SZMDS (2010) 240 CLR 611, 


Crennan and Bell JJ explored the development of “illogicality”, “irrationality” 
and “unreasonableness” as grounds of judicial review and the circumstances in 
which they might give rise to jurisdictional error. Their Honours stressed the 
need for judicial restraint when reviewing decisions of tribunals. Mere 
disagreement, even “emphatic disagreement”, with the decision under review 
must not be equated with irrationality or illogicality. Their Honours went on 
(at 648): 


… the test for illogicality or irrationality must be to ask whether logical or rational 
or reasonable minds might adopt different reasoning or might differ in any 
decision or finding to be made on evidence upon which the decision is based. If 
probative evidence can give rise to different processes of reasoning and if logical 
or rational or reasonable minds might differ in respect of the conclusions to be 
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drawn from that evidence, a decision cannot be said by a reviewing court to be 
illogical or irrational or unreasonable, simply because one conclusion has been 
preferred to another possible conclusion. 


 


33  The correct approach, their Honours said, was “to ask whether it was open to 
the [t]ribunal to engage in the process of reasoning in which it did engage and 
to make the findings it did make on the material before it”. If, on that material, 
“a logical or rational decision maker could have come to the same conclusion as 
the [t]ribunal” a claim of jurisdictional error will not be made out. 


34  In Ryan (at 87) Basten JA (with whom Spigelman CJ and Santow JA agreed) 
held that a similar approach should be adopted where it is alleged that there is 
no evidence which supports a decision-maker’s determination that he or she is 
satisfied that a particular state of affairs exists. In such cases the appropriate 
question for the reviewing court is “whether there was any material before the 
[tribunal] which was reasonably capable of supporting a state of satisfaction in 
respect of the relevant pre-conditions”. 


35  The statutory foundation for the exercise of FWA’s power to vary modern 
awards is to be found in s 157(1) of the Act. The power is discretionary in 
nature. Its exercise is conditioned upon FWA being satisfied that the variation is 
“necessary” in order “to achieve the modern awards objective”. That objective 
is very broadly expressed: FWA must “provide a fair and relevant minimum 
safety net of terms and conditions” which govern employment in various 
industries. In determining appropriate terms and conditions regard must be had 
to matters such as the promotion of social inclusion through increased 
workforce participation and the need to promote flexible working practices. 


36  The subsection also introduced a temporal requirement. FWA must be 
satisfied that it is necessary to vary the award at a time falling between the 
prescribed periodic reviews. 


37  The question under this ground then becomes whether there was material 
before the Vice President upon which he could reasonably be satisfied that a 
variation to the Award was necessary, at the time at which it was made, in order 
to achieve the statutory objective. 


38  The Vice President declared himself satisfied “that the benefits of promoting 
social inclusion arising from the variation mean that the change is necessary to 
achieve the modern awards objective” (see above at [23]). 


39  The Vice President had earlier summarised the evidence which led him to this 
conclusion. That evidence is set out above at [20]. The summary included the 
following findings: 


• About 37% of secondary school students engage in paid employment. 
• Almost half of these students are employed in the retail sector. 
• Many retail establishments, especially in regional areas, do not open 


beyond 5.30 pm or 6.00 pm on week days. 
• The three hour minimum engagement period operated to the benefit of 


some secondary students and was not a barrier to their participation in 
part time employment. 


• The minimum engagement period did limit the employment opportuni- 
ties available to some other secondary students who lived in rural areas 
or were members of low socio-economic groups. 
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• Engagement in limited part time work was beneficial for secondary 
students in a number of ways including facilitation of the transition 
from school to the workforce. 


40  The evidence on which these findings were based included the report of the 
House of Representatives Standing Committee and the discussion paper 
prepared by the Brotherhood of Saint Laurence to which reference is made in 
the Vice President’s reasons. The evidence also included: 


• A survey conducted by the NRA in which 70% of the members 
surveyed said that a reduction in the three hour minimum shift 
requirement would make it easier for them to employ students after 
school and 64% said that they would employ more school age students 
if the minimum time was reduced to one and a half hours. 


• An Australian Retailers Association survey in 2010 which found that 
the three hour minimum requirement operated as a substantial 
inhibition on the employment of secondary school students on week 
days. 


• A discussion paper prepared by the Australian Industry Group in 2010 
entitled “Stronger Futures for all Young Victorians” which dealt with 
the extent of workforce participation by secondary school students and 
the benefits that flowed to those students and the community from their 
participation. 


41  The SDA called evidence which challenged the methodology and reliability 
of the NRA and ARA surveys. 


42  In this Court it pointed to the level of generality at which survey conclusions 
were pitched and submitted that there was no evidence before the Vice President 
that the operation of the unmodified cl 13.4 had impeded any student from 
working part time. 


43  Whilst it is true that the evidence given by the students in the course of the 
hearing of the first (unsuccessful) application to vary cl 13.4 (see above at [12]) 
was not re-led in support of the second application, the Full Bench noted (Re 
Shop, Distributive and Allied Employees Association at [25]) that the Vice 
President had before him some of the material “directly touching upon the 
matter that was tendered in the earlier general application, and was considered 
by the earlier Full Bench”. This material was referred to in the reasons for 
decision of Vice President Watson and the reasons of the Full Bench both of 
which dealt extensively with the evidence of the rural students. 


44  Was this material reasonably capable of supporting Vice President Watson’s 
state of satisfaction that it was necessary to vary the Award in the way that he 
did at the time at which he did? In my view the answer to that question must be: 
Yes. The evidence established that many secondary school students in Australia 
wished to and did undertake paid employment in the retail sector after school on 
weekdays. The three hour minimum engagement requirement did not impede 
many of them from undertaking such employment. For others, this was a 
barrier, particularly in areas where retail outlets closed for business less than 
three hours after the school day had concluded. Many employers had said that 
they were prepared to engage students who were available for less than three 
hours should the restriction be varied. Such employment was considered to be 
beneficial for a variety of reasons including assisting in a smooth transition of 
students from school to the workforce and affording students, especially those in 


664







238 FEDERAL COURT OF AUSTRALIA [(2012) 
 


rural areas and from lower socio-economic groups, the opportunity to 
participate in the workforce. Such considerations were conducive to the 
achievement of the modern awards objective. 


45  This evidence and material, standing alone, was sufficient to support the Vice 
President’s conclusion. Once this point is reached it is clear that the no evidence 
ground cannot be made out. The conclusion, however, derives further support 
from the evidence, heard on the earlier application, that some secondary school 
students in rural Victoria had lost their after school jobs once the three hour 
restriction had come into force because their workplaces closed for the day less 
than three hours after school finished. 


46  In reaching my conclusion on this ground I have not overlooked the SDA’s 
subsidiary contention that a distinction must be drawn between that which is 
necessary and that which is desirable. That which is necessary must be done. 
That which is desirable does not carry the same imperative for action. Whilst 
this distinction may be accepted it must also be acknowledged that reasonable 
minds may differ as to whether particular action is necessary or merely 
desirable. It was open to the Vice President to form the opinion that a variation 
was necessary. 


47 The first ground has not been made out. 
The discrimination point 


48  Section 153(1) of the Act stipulates that a modern award “must not include 
terms that discriminate against an employee because of, or for reasons 
including, the employee’s race, colour, sex, sexual preference, age, physical or 
mental disability, marital status, family or carer’s responsibilities, pregnancy, 
religion, political opinion, national extraction or social origin”. 


49  Certain exceptions are provided to this proscription in the two succeeding 
subsections. They read: 


(2) A term of a modern award does not discriminate against an employee: 
(a) if the reason for the discrimination is inherent requirements of the 


particular position held by the employee; or 
(b) merely because it discriminates, in relation to employment of the 


employee as a member of the staff of an institution that is 
conducted in accordance with the doctrines, tenets, beliefs or 
teachings of a particular religion or creed: 


(i) in good faith; and 
(ii) to avoid injury to the religious susceptibilities of adherents 


of that religion or creed. 
(3) A term of a modern award does not discriminate against an employee 


merely because it provides for minimum wages for: 
(a) all junior employees, or a class of junior employees; or 
(b) all employees with a disability, or a class of employees with a 


disability; or 
(c) all employees to whom training arrangements apply, or a class of 


employees to whom training arrangements apply. 


50  In its amended form cl 13.4 operates beneficially in respect of those students 
whom it was intended to assist, but it could be said to discriminate against those 
who were rendered less attractive to potential employers because they could not 
be engaged for less than three hours. 


51  The SDA accepted that cl 13.4, in its amended form, did not, in terms, adopt 
age as a criterion for discrimination between persons whose employment was 
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governed by the award. It contended, however, that the clause, whilst being 
“facially neutral” did discriminate, as a practical matter, on that basis. This was 
because secondary school students were, overwhelmingly, teenagers and they 
were the only group afforded the opportunity of working for less than three 
hours on weekdays. This, it was said, constituted a form of indirect 
discrimination. It therefore fell within the proscription contained in s 153(1) of 
the Act. 


52  The Act does not define the word “discriminate” or the words “discriminate 
against”. The ordinary and natural meaning of the word “discriminate” connotes 
the making of distinctions: cf HBF Health Funds Inc v Minister for Health and 
Ageing (2006) 149 FCR 291 at 295. In the context of s 153(1) this involves the 
making of distinctions between employees whose employment is regulated by 
the Award. 


53  It is next to be noted that not all discrimination is proscribed. What is 
proscribed is discrimination against an employee. That means the making of an 
adverse distinction between employees: cf Helal v McConnell Dowell 
Constructors (Aust) Pty Ltd (2010) 193 FCR 213 at [24] (per Ryan J). The 
adverse distinction must be drawn for one of the reasons, including age, which 
appear in the subsection. 


54  As can be seen, the proscribed reasons for adverse discrimination are those 
which are commonly dealt with in federal and State anti-discrimination 
legislation. Typically, such legislation defines discrimination so that it covers 
both direct and indirect discrimination: see for example the Disability 
Discrimination Act 1992 (Cth), ss 4, 5 and 6; Sex Discrimination Act 1984 
(Cth), ss 5, 6, 7 and 7B; Equal Opportunity Act 2010 (Vic), ss 8 and 9. The 
reason that this was considered necessary is, as Dawson and Toohey JJ pointed 
out in Waters v Public Transport Corporation (1991) 173 CLR 349 at 392-393, 
because the proscription of discrimination, without more, is not apt to pick up 
“facially neutral” discrimination which is otherwise known as indirect 
discrimination. Indirect discrimination, as defined in anti-discrimination 
legislation requires the imposition of a requirement or condition which does not, 
in terms, distinguish between people on prohibited grounds but which, in 
practice, adversely impacts on such people. It must be established that the 
requirement or condition is one with which a substantially higher proportion of 
persons who are not aggrieved by its operation are able to comply, that the 
requirement or condition is not reasonable and that the aggrieved person is not 
able to comply with it. 


55  No attempt has been made in the Act to provide an extended definition of the 
term “discrimination”. 


56  It would be highly unlikely that the Parliament intended that s 153(1) could 
be contravened by indirect discrimination. Awards typically contain many 
provisions that discriminate between employees. Wage rates, for example, are 
usually fixed by reference to criteria such as length of service and qualifications 
held. It is unlikely that Parliament intended that such provisions could be 
impugned on the ground that they indirectly discriminated on the grounds of 
age because younger employees as a group would not have had the length of 
service, or the time to obtain the requisite qualifications, in order to qualify for 
placement in the higher classifications which attract higher wages. 


57  It is also to be observed that the exceptions to the general rule contained in 
s 153(1), which are to be found in subss (2) and (3), all cover terms which 
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would meet the description of direct discrimination. A modern award may, for 
example, discriminate on the ground of age by expressly providing for 
minimum wages for young employees of a certain age or on the ground of 
disability when fixing wage rates for such employees: see s 153(3). 


58  In this context it may be observed that cl 13.4, in its unamended form, would 
also be susceptible to challenge under s 153(1) if the subsection covered 
indirect discrimination. This is because it could be said to discriminate against 
any secondary school student who wanted to work after school but was not 
available for three hours or more or where the prospective employer closed for 
business less than three hours after the student was able to commence work on 
school days. 


59 The second ground also fails. 
Disposition 


60 The application must be dismissed. 


Orders accordingly 
Solicitors for the applicant: AJ Macken & Co. 
Solicitor for the first respondent: National Retail Association. 
Solicitor for the intervenor: Director, Private Sector Industrial Relations and 


Legal Unit, Department of Business and Innovation. 
SHARON HANSTEIN 
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Buchanan, Flick and Katzmann JJ 


22 May, 29 June 2012 


Industrial Law — Discrimination — “Discriminate against” — Whether 
requires evidence as to adverse effect — Building and Construction 
Industry Improvement Act 2005 (Cth), s 45. 


Section 45(1)(a)(i) of the Building and Construction Industry Improvement Act 
2005 (Cth) (the Act) provided that a person should not discriminate against 
another person on the ground that the employment of the second person’s building 
employees was covered, or was not covered, by a particular kind of industrial 
instrument. The question was whether the terms of the section were satisfied by a 
mere difference in treatment of the second person on the proscribed grounds, or 
whether it was necessary to show an adverse impact on that person. 


Held: Some adverse consequences from the differential treatment must be 
identified in order to establish that s 45 of the Act has been contravened. [27], 
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JL Bourke SC and J Snaden, for the appellant. 
S Wood SC and M Follett, for the respondent. 


Cur adv vult 


29 June 2012 


Buchanan J. 
1  This is an appeal against a judgment of Tracey J dismissing an application for 


a declaration that the respondent had contravened s 45 of the Building and 
Construction Industry Improvement Act 2005 (Cth) (“the Act”) and for the 
imposition of a pecuniary penalty with respect to the alleged contravention 
(Helal v McConnell Dowell Constructors (Aust) Pty Ltd (No 3) (2011) 285 ALR 
281). So far as is relevant to the present appeal, s 45 of the Act provided: 


(1) A person (the first person) must not discriminate against another person 
(the second person) on the ground that: 


(a) the employment of the second person’s building employees is 
covered, or is not covered, by: 


(i) a particular kind of industrial instrument; … 
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2  The respondent had engaged Hanlon Industries Pty Ltd (“Hanlons”) to 
fabricate, paint, assemble and deliver a network of structural steel beams. The 
work was principally welding work. Hanlons was initially given permission by 
a project manager employed by the respondent to carry out welding work on 
site at the Port of Geelong, rather than at its own workshop. That was 
convenient to Hanlons. The two employees who attended to perform the work 
were not employees of Hanlons, but were employees of Hanlon Labour Services 
Pty Ltd (“HLS”). HLS was “related to Hanlons” and provided labour to 
Hanlons, but the details of the relationship and the arrangements pursuant to 
which labour was provided were not placed in evidence before the trial judge. 
The respondent subsequently withdrew permission for Hanlons to carry out 
work on site. That step caused some inconvenience to Hanlons. 


3  The respondent made the decision to withdraw permission for Hanlons (and 
consequentially HLS) to perform welding work on site because the two 
employees were not covered by an industrial agreement with a union. The trial 
judge was satisfied that deciding to withdraw the earlier permission that work 
be performed on site for this reason was to take action on a ground proscribed 
by s 45(1)(a)(i) set out earlier. 


4  Had Hanlons been the employer of the two employees then, on the findings 
made by the trial judge, the application would have succeeded as s 45 of the Act 
would have been breached. However the consequences for HLS were simply 
unknown. All that may be said is that employees of HLS ceased to perform 
work at the site. The trial judge had evidence suggesting that there was no 
reason why the directors of HLS could not give evidence. The trial judge had 
evidence that it was likely that the pay arrangements for the employees would 
appear from the records of HLS. No such material was placed before the trial 
judge. 


5  Many statutes now provide that a person must not “discriminate against” 
another for many and different reasons. Often the statute will provide a 
catalogue of identified conduct which satisfies the description of conduct that 
“discriminates against” another, thereby breaching the statutory prohibition. The 
Act under consideration in the present case does not follow that model. For that 
reason it is necessary to assign a meaning to the phrase “discriminate against” in 
the statutory context in which it appears. 


6  In an interlocutory judgment in the present proceedings Ryan J was required 
to consider the meaning to be assigned to the phrase “discriminate against” 
when dealing with an application made by the present respondent for summary 
judgment (Helal v McConnell Dowell Constructors (Aust) Pty Ltd (2010) 193 
FCR 213). His Honour examined extrinsic material but found it to be of no 
assistance. His Honour examined authorities concerning s 298K of the 
Workplace Relations Act 1996 (Cth) (which also contained the phrase 
“discriminate against”) which had been cited by the parties (BHP Iron Ore Pty 
Ltd v Australian Workers’ Union (2000) 102 FCR 97 and Community and 
Public Sector Union v Telstra Corporation Ltd (2001) 107 FCR 93) but found 
them to be of no assistance either. His Honour referred to and adopted the 
meaning of the phrase “to discriminate against” given in connection with the 
definition of the verb “discriminate” in the Oxford English Dictionary (2nd ed) 
which was as follows: 
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to discriminate against: to make an adverse distinction with regard to; to 
distinguish unfavourably from others. 


Immediately after referring to this definition, Ryan J noted (at [24]): 
In the particular context of s 45(1) of the BCII Act, there is nothing to suggest that 
the term “discriminate” should not be afforded its full and ordinary meaning. 


 
7 The trial judge recorded (at [14]) that at the trial: 


Both the applicant and McConnell Dowell accepted that the phrase “discriminate 
against” should be construed and applied in the manner which found favour with 
Ryan J. 


 
8  The case for the appellant before the trial judge was that withdrawal of the 


ability for HLS employees to work on site was “inherently adverse” to HLS. 
The trial judge was unpersuaded by that submission in the absence of any 
relevant evidence. On the appeal the appellant broadened its position to submit 
that the respondent’s decision to withdraw permission for Hanlons to perform 
welding work on site, which resulted in HLS being unable to carry out work on 
site through the continued presence of its employees, discriminated against HLS 
because that decision was taken for a proscribed reason. On this approach, proof 
of a proscribed ground referred to in s 45 was said to suffice to meet the 
requirement that conduct “discriminate against” an employer, whatever its 
impact or consequence. 


9  This argument moves away from the position which the appellant accepted 
before the trial judge. It is not necessary to be delayed by that because the 
respondent did not claim any prejudice or inability to meet the argument. 
However, I do not accept a construction of s 45 which proceeds in that way. In 
my view it is clear that s 45 requires two elements to be satisfied. First, a 
ground for the impugned conduct must be identified amongst those set out in 
s 45. Secondly, the impugned conduct must represent conduct which 
discriminates against a relevant employer. I do not accept the contention that 
satisfaction of the first limb may suffice to satisfy the second requirement also. 


10  The phrase “discriminate against” is not used only in discourse concerning 
prohibitions on discrimination on the grounds of race, sex, disability, family 
status etc. Long before the phrase was used in that context, it was an ingredient 
in legal analysis concerning the meaning and operation of the Constitution of 
the Commonwealth (the Constitution). For example, in Melbourne Corporation 
v Commonwealth (1947) 74 CLR 31 the High Court discussed when a 
Commonwealth law might “discriminate against” the States in relation to the 
provision of banking services. Latham CJ said (at 60): 


Laws “discriminate” against the States if they single out the States for taxation or 
some other form of control … 


Dixon J similarly characterised laws which “discriminate against” States as 
being laws which singled them out and subjected them to “special burdens”. 


11 Another example is Queensland Electricity Commission v Commonwealth 
(1985) 159 CLR 192 where Gibbs CJ said (at 206): 


A Commonwealth law will also be invalid if it discriminates against the States in 
the sense that it imposes some special burden or disability on them. 


His Honour went on (at 207): 
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The laws forbidden by this principle are those which discriminate against all the 
States or any one of them by subjecting them or it to a burden or disability which 
is not imposed on persons generally, a law whose very object is to restrict, burden 
or control an activity of the States or of one of them. 


12 Mason J (at 217) identified the relevant constitutional principle as including: 
the prohibition against discrimination which involves the placing on the States of 
special burdens or disabilities … 


13 Wilson J said (at 226-227): 
… discrimination in the relevant sense involves not merely different treatment but 
burden or disadvantage. 


14 Brennan J said (at 233): 
To determine whether a discriminatory law is valid or invalid, it is necessary to 
identify the particular burden or disability that is placed on the States or State by 
the law and then to determine whether any legislative power granted to the 
Commonwealth authorises the imposition of that discriminatory burden or 
disability. 


15 Deane J also (at 247) identified the relevant principle as one which precluded: 
… discriminatory treatment of the States in the sense of the use or exercise by the 
Commonwealth of such powers to single out the States to place upon them 
“special burdens or disabilities”. 


16  Dawson J (at 261) also referred to interference with the manner in which the 
States may exercise their governmental or constitutional functions being 
indicated if: 


… the law discriminates against the States by singling them out and subjecting 
them to special treatment … 


17 In another field of constitutional discourse, the High Court in Cole v Whitfield 
(1988) 165 CLR 360 said (at 399): 


A law will discriminate against interstate trade or commerce if the law on its face 
subjects that trade or commerce to a disability or disadvantage or if the factual 
operation of the law produces such a result. 


18  In Street v Queensland Bar Association (1989) 168 CLR 461 the High Court 
dealt with the protection given by s 117 of the Constitution against a resident of 
a State being subject to any disability or discrimination in another State. 
Brennan J (at 506) identified distinctions between the terms “disability” and 
“discrimination”. His Honour said: 


… discrimination extends beyond the discriminatory imposition of a legal 
incapacity or liability to the discriminatory withholding of any benefit (including 
any right, power or privilege) and to the discriminatory imposition of any burden 
(including any liability to suffer a diminution of legal rights or an increase in legal 
liabilities). 


The specific identification of discrimination in this context as extending to the 
withholding of a benefit and the imposition of a burden is, in my respectful 
opinion, compelling in a context where notions of protection are involved as 
they are in relation to s 45 of the Act. 


19 Toohey J said (at 554): 
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“Discrimination” ordinarily suggests a detriment to a person not borne by other 
members of the relevant community or group… 


 


20 Gaudron J said (at 570-571): 
Although in its primary sense “discrimination” refers to the process of 
differentiating between persons or things possessing different properties, in legal 
usage it signifies the process by which different treatment is accorded to persons 
or things by reference to considerations which are irrelevant to the object to be 
attained. The primary sense of the word is “discrimination between”; the legal 
sense is “discrimination against”. 


Her Honour’s inclusion of the term “against” emphasises the concept of 
adversity inherent in use of the term “discrimination” as a foundation for a legal 
prohibition. 


21  Another example of use of the phrase “discriminate against” may be found in 
R v Shrestha (1991) 173 CLR 48. The question was whether a non-citizen 
convicted of a serious crime could be eligible for parole. Deane, Dawson and 
Toohey JJ responded to a submission that parole was inappropriate in such a 
case by observing (at 71): 


This country has a direct and significant interest in the well-being and 
rehabilitation of all who are detained within its gaols, whether or not their origins, 
ties or future prospects lie in this or in some other country. It also has a 
responsibility, both moral and under international treaty, to treat all who are 
subjected to criminal proceedings in its courts or imprisonment in its gaols 
humanely and without discrimination based on national or ethnic origins. To deny 
foreign offenders of the kind in question the opportunity for the amelioration of 
their situation and the incentive for reform and rehabilitation which the parole 
system offers is not to differentiate by reference to degrees of criminality or 
prospects of rehabilitation. It is to discriminate against prisoners of that class 
because of their origins, their place of residence and their family ties. 


(Emphasis added.) 


22  In Austin v Commonwealth (2003) 215 CLR 185 at [23] Gleeson CJ when 
discussing the “concept of discrimination” as developed by Brennan J and 
Deane J in Queensland Electricity Commission v Commonwealth noted that, in 
that constitutional context, discrimination involved some singling out “for the 
imposition of special and disadvantageous treatment”. 


23  In Bayside City Council v Telstra Corporation Ltd (2004) 216 CLR 595, the 
High Court dealt with the effect and operation of cl 44(1)(a) of Sch 3 to the 
Telecommunications Act 1997 (Cth). Clause 44 provided that a law of a State or 
Territory had no effect to the extent to which the law discriminated, or would 
have the effect (whether direct or indirect) of discriminating, against a particular 
telecommunications carrier, against a particular class of carriers, or against 
carriers generally. The majority judgment recorded (at [40]): 


40 Discrimination is a concept that arises for consideration in a variety of 
constitutional and legislative contexts. It involves a comparison, and, 
where a certain kind of differential treatment is put forward as the basis of 
a claim of discrimination, it may require an examination of the relevance, 
appropriateness, or permissibility of some distinction by reference to 
which such treatment occurs, or by reference to which it is sought to be 
explained or justified. In the selection of comparable cases, and in forming 
a view as to the relevance, appropriateness, or permissibility of a 
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distinction, a judgment may be influenced strongly by the particular 
context in which the issue arises. Questions of degree may be involved. 


and (at [42]): 
42 Clause 44 does not, in terms, identify the kind of comparison that is 


appropriate for the purpose of considering whether a State law 
discriminates against carriers generally. (The comparison involved in 
deciding whether a State law discriminates against a particular carrier, or a 
particular class of carriers, is more straightforward.) 


24  In that statutory context, which is broadly the same in that respect as the Act 
presently in question, the majority judgment observed (at [43]): 


43 In relation to aerial cabling, which appears to be what primarily attracted 
the attention of the local authorities, the facilities installed by electricity 
authorities constitute an obvious basis of comparison. The fact that they 
are singled out in the Explanatory Memorandum confirms that the kind of 
discrimination with which cl 44 is concerned, in its reference to 
discrimination against carriers generally, is the subjection of carriers, in 
that capacity, to a burden of a kind to which others in a similar situation 
are generally not subject, and that a similar situation includes the use of 
public space for the installation and maintenance of facilities such as 
cables, pipes, ducts and conduits. 


(Emphasis added.) 
and (at [45]): 


45 … Clause 44 refers to laws that discriminate, or have the effect of 
discriminating against carriers. Those are the laws that are of no effect. 
The laws that confer favourable treatment upon others are not declared by 
cl 44 to be ineffective. Their existence may give to the laws pursuant to 
which the charges and rates in issue are imposed or levied the character of 
being discriminatory, but they do not themselves discriminate, or have the 
effect of discriminating, against carriers under the Telco Act. 


(Emphasis added.) 
25  This analysis is a clear example of the need to identify a relevant burden or 


adversity which might satisfy the notion of “discriminate against”. 
26  The examples I have given are obviously drawn from different areas of the 


law, and are neither comprehensive nor exhaustive. However, they are unified 
by one feature: the notion of “discriminate against” requires identification and 
consideration of burden or adversity and its consequences. 


27  In the light of these various indications in judgments of the High Court over 
a long period of time about what is involved in the notion of conduct which 
“discriminates against” an entity or person, and in the absence of any legislative 
statement in the Act about what will constitute such conduct for the purposes of 
the Act, in my view the conclusion should be drawn that some adversity must 
be identified in order to establish that the prohibition in s 45 of the Act has been 
infringed. That is clearly the view which was taken by the trial judge. In my 
respectful opinion that approach was the correct one. 


28  With those matters in mind the relevant factual findings of the trial judge may 
be identified. None of the factual findings are challenged. The trial judge said 
(at [55]-[59]): 


55 Had Hanlons been the employer of the relevant employees, there can be 
little doubt that the applicant could have made out that part of her case 
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relating to discriminatory conduct. The effect of the direction, given by 
McConnell Dowell on 12 May 2009, was clearly prejudicial to Hanlons. It 
was no longer able to perform the assembly work at the location which 
was most convenient to it. It had to incur the expense of returning the 
beams to its workshop and of transporting them in assembled form to the 
quay. It was required to pay another contractor to complete the assembly 
work on-site. 


56 HLS did not suffer any of these consequences. Its two employees were 
withdrawn from the construction site. Although there was no direct 
evidence of where they were subsequently deployed, it may be inferred 
that they continued to perform the work for which they were engaged at 
Hanlons’ workshop. There was, however, no evidence that this change had 
any impact, adverse or otherwise, on HLS. There was no evidence about 
the contractual arrangements between Hanlons and HLS under which 
Hanlons secured the services of the HLS employees. In particular there 
was no evidence to suggest that the withdrawal of the workers from the 
project site had any financial implications for HLS. 


57 The applicant submitted that the direction caused specific prejudice to 
HLS in that the work was no longer to be performed in the most 
convenient place and that additional loading and unloading of trucks 
became necessary. As already noted, these were consequences that fell on 
Hanlons not on HLS. 


58 Ultimately, the applicant was forced to submit that the withdrawal of the 
facility for HLS employees to work on-site “was inherently adverse, in the 
sense that it left [HLS] without that which it had previously had.” That is, 
HLS lost the ability to have its employees perform their work at the quay. 
How this could be said to be detrimental to HLS was not explained. 


59 In order for A to discriminate against B there must be some evidence of an 
adverse impact of A’s conduct on B. In the absence of any evidence as to 
the impact on HLS of the requirement that its employees be withdrawn 
from the site I am unable to conclude that it was discriminated against by 
McConnell Dowell. 


(Emphasis in original.) 
29  Although the trial judge went on to find that the conduct of the respondent 


occurred “on the ground” of matters rendered impermissible by the Act, in the 
final analysis the appellant simply failed to prove a factual matter which was 
necessary for its case. That was whether the respondent had discriminated 
against HLS, as the employer of the two employees, rather than against 
Hanlons. 


30  In my respectful view, the approach of the trial judge to the questions of law 
before him is beyond criticism. So is his approach to the factual elements which 
the appellant was required to prove in order to succeed. I can see no error which 
would warrant the appeal being upheld. In my view the appeal should be 
dismissed with costs. 


Flick J. 
31  Ms Linda Helal was an inspector appointed under the Building and 


Construction Industry Improvement Act 2005 (Cth). 
32  By way of an application filed on 29 July 2010 she sought a declaration that 


the respondent, McConnell Dowell Constructors (Aust) Pty Ltd (“McConnell 
Dowell”), had contravened s 45(1) of the Building and Construction Industry 
Improvement Act. A pecuniary penalty was also sought. 
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33  McConnell Dowell in December 2008 had entered into an agreement with 
Hanlon Industries Pty Ltd (“Hanlon Industries”) for the fabrication, painting, 
assembly and delivery of structural steel beams to Corio Quay. Corio Quay is a 
part of what is known as the Port of Geelong. In March 2009 Hanlon Industries 
was granted permission to carry out welding work at site on the Corio Quay 
North Wharf. Workers then commenced welding operations on or about 
7 May 2009. The workers were employees of Hanlon Labour Services Pty Ltd 
(“Hanlon Labour Services”), a company related to Hanlon Industries. 


34  On 12 May 2009 McConnell Dowell withdrew permission for the work to be 
carried out on site. 


35  The question for the primary judge was whether McConnell Dowell could 
“discriminate against” Hanlon Labour Services by withdrawing its permission 
for Hanlon Industries to perform welding work on site. McConnell Dowell had 
no contractual relationship with Hanlon Labour Services. At the time the letter 
withdrawing permission was sent at the direction of a regional manager of 
McConnell Dowell (Mr Kapetanas), that manager did not then know that the 
workers were employed by Hanlon Labour Services. 


36  McConnell Dowell applied at the outset of the proceeding for an order for 
summary dismissal pursuant to s 31A(2) of the Federal Court of Australia Act 
1976 (Cth). That application was unsuccessful: Helal v McConnell Dowell 
Constructors (Aust) Pty Ltd (2010) 193 FCR 213 (Helal No 1). In dismissing 
the summary judgment application, Ryan J rejected an argument that a person 
could not discriminate against another unless the latter was a “specific 
identifiable person”: at [24]. His Honour concluded that the term “discriminate” 
was to be given its “full and ordinary meaning”: at [28]. 


37  The application thereafter proceeded to hearing. It was dismissed: Helal v 
McConnell Dowell Constructors (Aust) Pty Ltd (No 3) (2011) 285 ALR 281. 
The primary judge identified the two remaining contentions to be resolved as 
(at [15]): 


• whether the applicant had adduced any or any sufficient evidence to 
support the claim that McConnell Dowell had “discriminated against” 
Hanlon Labour Services; and 


• if so, whether such discriminatory action was taken “on the ground that” 
the employment of HLS’ employees was not covered by a particular kind 
of industrial instrument. 


The primary judge concluded that there was an absence of evidence that 
McConnell Dowell had “discriminated against” Hanlon Labour Services: 
at [59]. Although it was “strictly unnecessary” to deal with the second issue, his 
Honour went on to conclude that Mr Kapetanas’ decision “was properly to be 
characterised as being taken on the ground that [Hanlon Industries Pty Ltd] and 
[Hanlon Labour Services] did not have an industrial agreement covering the 
work being undertaken by the [Hanlon Labour Services] employees at the 
construction site”: at [81]. 


38  Ms Helal filed a notice of appeal on 14 December 2011. At the 
commencement of the hearing of the appeal on 27 May 2012, the Australian 
Building and Construction Commissioner was substituted as the appellant. 
Ms Helal had left the employment of the Commission. 


39  The first ground of appeal contends that the primary judge erred “by 
introducing an element into s. 45 … that is not required under the section, 
namely — that in order for a person (the First Person) to discriminate against 
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another person (the Second Person), there must be proof of an adverse impact of 
the First Person’s conduct on the Second Person … (Judgment at [59])”. The 
second and third grounds of appeal proceed upon the basis that if proof of an 
“adverse impact” is required, the primary judge further “erred in law in setting 
too high a threshold for the Proof of Adverse Impact” and in failing to find that 
Hanlon Labour Services did suffer an adverse impact. 


40 The appeal should be dismissed. 
Discriminate and discrimination — commonly employed phrases 


41  A variety of statutory terms and phrases are employed by both State and 
Commonwealth legislatures in legislation enacted to prohibit discriminatory 
conduct. 


42  Sometimes a parliamentary draftsman employs the term “discrimination” and 
thereafter defines that conduct which constitutes “discrimination”. Sometimes 
there is a legislative specification of those criteria which are “irrelevant” to any 
assessment as to whether or not there has been “discrimination”. On other 
occasions, the parliamentary draftsman will employ phrases such as 
“discrimination between” or “discriminate against”. Whether there is any 
difference in the ambit of the conduct that comes within the particular statutory 
phrase in issue will obviously depend upon the statutory context in which the 
phrase is used. 


43  The statutory phrase of present relevance is “discriminate against” as used in 
s 45 of the Building and Construction Industry Improvement Act. 


44  The phrase “discriminate against” is a phrase frequently employed in what 
may loosely be described as “human rights” legislation: eg, Disability 
Discrimination Act 1992 (Cth), ss 22(1), 23; Age Discrimination Act 2004 
(Cth), ss 21, 22; Sex Discrimination Act 1984 (Cth), s 25. See: Walker v Victoria 
[2012] FCAFC 38. Such legislation frequently seeks to prohibit both “direct” 
and “indirect” discrimination. Such legislation thus frequently provides (for 
example) that “[a] person discriminates against another person (the aggrieved 
person) on the ground of his sex if, on the ground of the aggrieved person’s sex, 
… the perpetrator treats the aggrieved person less favourably than in the same 
circumstances … the perpetrator treats or would treat a person of the opposite 
sex”: Anti-Discrimination Act 1977 (NSW), s 24(1). See: Tullamore Bowling 
and Citizens Club Ltd v Lander [1984] 2 NSWLR 32. In the context of such 
“human rights” legislation it has been recognised that a construction of the 
legislation which gives effect to the objects and purposes of the legislation 
assumes “particular significance”: Waters v Public Transport Corporation 
(1991) 173 CLR 349 at 359 per Mason CJ and Gaudron J. Section 17(1) of the 
Equal Opportunity Act 1984 (Vic) there provided (in relevant part) that a person 
“discriminates against another person … if on the ground of the status or by 
reason of the private life of the other person the first-mentioned person treates 
the other person less favourably than the first-mentioned person treats or would 
treat a person of a different status or with a different private life”. In rejecting an 
argument that such language required consideration of a person’s intention or 
motive, Mason CJ and Gaudron J observed (at 359): 


There is some force in the suggestion that the expressions “on the ground of the 
status” and “by reason of the private life” in s. 17(1) look to an intention or motive 
on the part of the alleged discriminator that is related to the status or private life of 
the other person. However, the principle that requires that the particular provisions 
of the Act must be read in the light of the statutory objects is of particular 
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significance in the case of legislation which protects or enforces human rights. In 
construing such legislation the courts have a special responsibility to take account 
of and give effect to the statutory purpose. In the present case, the statutory 
objects, which are stated in the long title to the Act, include, among other things, 
“to render unlawful certain Kinds of Discrimination, to promote Equality of 
Opportunity between persons of different status”. It would, in our view, 
significantly impede or hinder the attainment of the objects of the Act if s. 17(1) 
were to be interpreted as requiring an intention or motive on the part of the alleged 
discriminator that is related to the status or private life of the person less 
favourably treated. It is enough that the material difference in treatment is based 
on the status or private life of that person, notwithstanding an absence of intention 
or motive on the part of the alleged discriminator relating to either of those 
considerations. A material difference in treatment that is so based sufficiently 
satisfies the notions of “on the ground of” and “by reason of” … 


See also: Gaze, “Context and Interpretation in Anti-Discrimination Law” (2002) 
26 Melbourne University Law Review 325 at 331-333. Their Honours also 
thereafter observed (at 362-363): 


The purpose of the Act is to eliminate discrimination on the ground of status or by 
reason of personal life in those areas in which the Act operates. The discrimination 
with which the Act is concerned is discrimination against, rather than 
discrimination between, persons with different characteristics. The notion of 
“discrimination against” involves differentiating by reason of an irrelevant or 
impermissible consideration. Anti-discrimination legislation operates on the basis 
that certain characteristics or conditions are declared to be irrelevant or 
impermissible. Thus, subject to the exceptions set out in the Act, the effect of 
s. 17(1) is to declare that status and personal life are not to be taken into 
consideration in those areas in which the Act operates. The notion of 
“discrimination between” involves differentiating on the basis of a genuine 
distinction, which, in the context of anti-discrimination legislation, must be a 
characteristic that has not been declared an irrelevant or impermissible 
consideration. It is this consideration which suggests that the function of 
s. 17(5)(c) is to identify those cases in which a requirement or condition serves to 
effect a genuine distinction or, more precisely, a distinction which is not rendered 
impermissible by the Act. 


See also: Australian Iron and Steel Pty Ltd v Banovic (1989) 168 CLR 165 at 
176 per Deane and Gaudron JJ. When addressing s 17(5) and “indirect 
discretion” in Waters — or what McHugh J there also described as “adverse 
effect discrimination” — his Honour observed: 


… [I]n s. 17(5) “discrimination” is defined in an artificial sense and is dealing 
with situations where a requirement or condition is imposed equally but has an 
adverse or more adverse effect on persons of a particular status or with a different 
private life. … 


See also: Lindisfarne R & SLA Sub-branch and Citizen’s Club Inc v Buchanan 
(2004) 80 ALD 122 at [12] per Evans J. 


45  It is also a phrase which has been employed in what may also be described as 
“industrial” legislation: Fair Work (Registered Organisations) Act 2009 (Cth), 
s 21; Fair Work Act 2009 (Cth), s 354. Sometimes in that context the 
Legislature has also sought to define that which does not constitute 
“discriminat[ion] against” a person: eg, Fair Work Act, s 195(2). 


46  It is also a phrase which is used in a variety of statutory provisions seeking to 
protect “public servants” from discriminatory treatment: eg, Defence Reserve 
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Service (Protection) Act 2001 (Cth), s 16. It is also the phrase which is 
employed in that legislation which seeks to protect “whistleblowers”: 
Parliamentary Service Act 1999 (Cth), s 16. 


47  The phrase has also been employed in a commercial context where, for 
example, a legislative provision seeks to ensure that a term of an insurance 
policy does not “discriminate against” a person: Private Health Insurance Act 
2007 (Cth), s 66-1(1)(b). See also: Corporations Act 2001 (Cth), s 232. 


48  The terms “discriminate” and “discrimination” are also terms employed in the 
Constitution of the Commonwealth (the Constitution). Section 51(ii) refers to 
taxation “but so as not to discriminate between States or parts of States”. 
Sections 102 and 117 both employ the term “discrimination”. Section 117 
provides as follows: 


Rights of residents in States 
A subject of the Queen, resident in any State, shall not be subject in any other 


State to any disability or discrimination which would not be equally applicable to 
him if he were a subject of the Queen resident in such other State. 


In Street v Queensland Bar Association (1989) 168 CLR 461 Brennan J, when 
giving meaning to the term “discrimination”, compared the difference in 
meaning between the term “disability” and “discrimination” as follows (at 506): 


… The term “discrimination” is to be distinguished from “disability” in three 
relevant respects: discrimination connotes a comparison …, but disability does 
not; discrimination imports a ground for differentiating between the persons 
compared, but disability is not concerned with the reason why it is imposed; and 
discrimination extends beyond the discriminatory imposition of a legal incapacity 
or liability to the discriminatory withholding of any benefit (including any right, 
power or privilege) and to the discriminatory imposition of any burden (including 
any liability to suffer a diminution of legal rights or an increase in legal liabilities). 
Discrimination is a broader term than disability but the two terms are not mutually 
exclusive: a discriminatory imposition of a disability is comprehended by both … 


His Honour thereafter referred to the terms of s 117 as follows (at 509): 
… A difference in treatment on the ground of out-of-State residence alone is 
needed to attract the operation of s. 117. Section 117 does not place out-of-State 
residents in a position of privilege over in-State residents. What s. 117 is designed 
to avoid is the treatment of protected persons unequally and disadvantageously on 
the ground of out-of-State residence. 


Gaudron J there said of the word “discrimination” (at 570-571): 
Although in its primary sense “discrimination” refers to the process of 
differentiating between persons or things possessing different properties, in legal 
usage it signifies the process by which different treatment is accorded to persons 
or things by reference to considerations which are irrelevant to the object to be 
attained. The primary sense of the word is “discrimination between”; the legal 
sense is “discrimination against”. 


Where protection is given by anti-discrimination legislation, the legislation 
usually proceeds by reference to an unexpressed declaration that certain 
characteristics are irrelevant within the areas in which discrimination is 
proscribed. Even so, the legislation frequently allows for an exception in cases 
where the characteristic has a relevant bearing on the matter in issue. Thus, for 
example, the Anti-Discrimination Act 1977 (N.S.W.), whilst proscribing 
discrimination in employment on the grounds of race and sex, allows in ss. 14 and 
31 that discrimination is not unlawful if sex or race is a genuine occupational 
qualification. 
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The framework of anti-discrimination legislation has, to a considerable extent, 
shaped our understanding of what is involved in discrimination. Because most 
anti-discrimination legislation tends to proceed by reference to an unexpressed 
declaration that a particular characteristic is irrelevant it is largely unnecessary to 
note that discrimination is confined to different treatment that is not appropriate to 
a relevant difference. It is often equally unnecessary to note that, if there is a 
relevant difference, a failure to accord different treatment appropriate to that 
difference also constitutes discrimination. 


49  If attention for present purposes is confined to the terms “discriminate” or 
“discrimination”, and if any particular meaning of the phrase “discriminate 
against” is left to one side, some of the common themes that can be distilled 
from the cases to date is that the terms “discriminate” or “discrimination” are 
terms employed by a variety of legislative draftsmen to: 


• identify conduct which treats people differently; 
and are terms which: 


• seek to promote the object or purpose of the legislation in question; and 
• generally do not require any examination of the reason or motive for 


such different treatment. 
Caution must necessarily be exercised, however, in seeking to transpose the 
considerable learning that has been accumulated in discrimination law as it 
applies to human rights legislation into the realm of industrial law. 


50  Although the same phrase may thus be used in a number of discrete 
Commonwealth statutory provisions and (indeed) in the Constitution itself, the 
meaning of any particular phrase must be discerned by reference to the statute 
in which the phrase is employed. The duty of the Court is to construe and apply 
statutory language in the context in which it appears. It is no part of the function 
of the Court to construe the statutory language in order to achieve what it 
perceives to be the desirable outcome or to avoid a “draconian” outcome: cf 
Purvis v New South Wales (Department of Education and Training) (2003) 217 
CLR 92 at [19] per McHugh and Kirby JJ. 
Section 45 


51  The present meaning of the phrase “discriminate against” is thus to be 
discerned by reference to the Building and Construction Industry Improvement 
Act. 


52 Section 3 sets forth the “main object” of that Act as follows: 
(1) The main object of this Act is to provide an improved workplace relations 


framework for building work to ensure that building work is carried out 
fairly, efficiently and productively for the benefit of all building industry 
participants and for the benefit of the Australian economy as a whole. 


(2) This Act aims to achieve its main object by the following means: 
(a) improving the bargaining framework so as to further encourage 


genuine bargaining at the workplace level; 
(b) promoting respect for the rule of law; 
(c) ensuring respect for the rights of building industry participants; 
(d) ensuring that building industry participants are accountable for 


their unlawful conduct; 
(e) providing effective means for investigation and enforcement of 


relevant laws; 
(f) improving occupational health and safety in building work; 
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(g) encouraging the pursuit of high levels of employment in the 
building industry; 


(h) providing assistance and advice to building industry participants in 
connection with their rights and obligations under relevant 
industrial laws. 


53  Within that Act, s 45 appears in Ch 6. That Chapter is titled “Discrimination, 
coercion and unfair contracts”. Section 43 provides that a person must not take 
action “with intent to coerce another person” to do one or other of a number of 
things thereafter specified. Section 44 is similarly directed to conduct that is, 
inter alia, pursued “with intent to coerce another person”. Section 46 is directed 
to coercion in relation to superannuation. 


54  Neither s 43 nor s 44 employs the terms “discrimination” or “discriminate 
against”. Nor does any other provision of the Building and Construction 
Industry Improvement Act employ those or similar terms. 


55  It is s 45(1) which employs the phrase “discriminate against”. For present 
purposes that subsection provides as follows: 


Discrimination against employer in relation to industrial instruments 
A person (the first person) must not discriminate against another person (the 


second person) on the ground that: 
(a) the employment of the second person’s building employees is covered, or 


is not covered, by: 
… 
(ii) an industrial instrument made with a particular person; or 
… 


Unlike other legislative provisions, such as those commonly found in the human 
rights legislation, the concept of discrimination is not further addressed or 
defined for the purposes of the Building and Construction Industry Improvement 
Act. 


A claim founded upon the need to show an adverse impact 
56  The case before the primary judge proceeded upon an acceptance by the 


parties that a person could not “discriminate against” another for the purposes 
of s 45 in the absence of demonstrating some “adverse impact” upon the person 
said to have been subjected to the discriminatory conduct. 


57  The manner in which the case has so far proceeded may be traced back to the 
application for summary judgment which was resolved by Ryan J in Helal No 1. 
His Honour on that occasion refused to give the term “discriminate” a narrow 
construction, his Honour said: 


[24] The verb “discriminate” is relevantly defined in the Oxford English 
Dictionary (2nd ed) as follows: 


To discriminate against or to make an adverse distinction with 
regard to; to distinguish unfavourably from others. 


In the particular context of s 45(1) of the BCII Act, there is nothing to 
suggest that the term “discriminate” should not be afforded its full and 
ordinary meaning. Accordingly, I reject the argument put forward by MDC 
which would restrict the scope of the term “discriminate” to conduct 
which is targeted against a specific identifiable person. 


His Honour concluded as follows: 
[39] … I am not persuaded that s 45(1) of the BCII Act should be construed 
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narrowly, with the result that the section applies only to conduct between 
parties to a single contract. The words of the subsection should be given 
their ordinary and natural meaning which, in the present context, means 
that the “second person” is not required to have any contractual or other 
relationship with the “first person”. Accordingly, to determine whether the 
“first person” has discriminated against the “second person”, an objective 
test is to be applied. As I have outlined at 30-32 above, the application of 
an objective test would oblige Helal to discharge the onus of proving that 
MDC, as a reasonable participant in the building industry, knew or ought 
to have known that either Hanlon, or a subcontractor of Hanlon such as 
Services, was likely to be the employer of building employees on the 
Project and, therefore, any discriminatory conduct, even if it is “targeted” 
at Hanlon as a matter of contract, would discriminate against Services as 
the employer of the building employees. 


58  It was the adoption by Ryan J of the Oxford English Dictionary definition of 
the term “discriminate” and the reference to “an adverse distinction” that was 
later adopted by the primary judge in the decision now appealed from. 


59  The primary judge’s reasoning which led to his conclusion that the 
application should be dismissed was as follows: 


[55] Had Hanlons been the employer of the relevant employees, there can be 
little doubt that the applicant could have made out that part of her case 
relating to discriminatory conduct. The effect of the direction, given by 
McConnell Dowell on 12 May 2009, was clearly prejudicial to Hanlons. It 
was no longer able to perform the assembly work at the location which 
was most convenient to it. It had to incur the expense of returning the 
beams to its workshop and of transporting them in assembled form to the 
quay. It was required to pay another contractor to complete the assembly 
work on-site. 


[56] HLS did not suffer any of these consequences. Its two employees were 
withdrawn from the construction site. Although there was no direct 
evidence of where they were subsequently deployed, it may be inferred 
that they continued to perform the work for which they were engaged at 
Hanlons’s workshop. There was, however, no evidence that this change 
had any impact, adverse or otherwise, on HLS. There was no evidence 
about the contractual arrangements between Hanlons and HLS under 
which Hanlons secured the services of the HLS employees. In particular 
there was no evidence to suggest that the withdrawal of the workers from 
the project site had any financial implications for HLS. 


[57] The applicant submitted that the direction caused specific prejudice to 
HLS in that the work was no longer to be performed in the most 
convenient place and that additional loading and unloading of trucks 
became necessary. As already noted, these were consequences that fell on 
Hanlons not on HLS. 


[58] Ultimately, the applicant was forced to submit that the withdrawal of the 
facility for HLS employees to work on-site “was inherently adverse, in the 
sense that it left [HLS] without that which it had previously had”. That is, 
HLS lost the ability to have its employees perform their work at the quay. 
How this could be said to be detrimental to HLS was not explained. 


[59] In order for A to discriminate against B there must be some evidence of an 
adverse impact of A’s conduct on B. In the absence of any evidence as to 
the impact on HLS of the requirement that its employees be withdrawn 
from the site I am unable to conclude that it was discriminated against by 
McConnell Dowell. 
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60  As recognised by the primary judge, had Hanlon Industries been the 
employer of those persons who left the site, there would in all probability have 
been a contravention of s 45. But the case mounted by Ms Helal, and a case 
mounted solely on an agreed statement of facts, was that there was 
discriminatory conduct taken “against” Hanlon Labour Services. The “effect” — 
be it adverse or otherwise — upon Hanlon Labour Services was said by the 
primary judge to be simply not the subject of any evidence. 


61  The decision of Ryan J, it should be noted, has since been applied by Gray J 
in Cozadinos v Construction, Forestry, Mining and Energy Union [2012] FCA 
46. His Honour there considered whether it was “possible to discriminate 
against a person, within the meaning of [s 45(1)], by uttering of words that are 
incapable of producing any effect”: [2012] FCA 46 at [90]. In rejecting this 
proposition, and after having referred to dictionary definitions, his Honour 
concluded: 


[93] In an appropriate context, “discriminate” can mean no more than to 
distinguish one thing from another, or to express a preference for one thing 
over another. I discriminate between types of music, or types of food, 
when I say that I prefer one to the other. If s 45(1) of the BCII Act were to 
make discrimination of this kind subject to a penalty, it would be a gross 
derogation of the right of free speech. Any person ought to be able to 
express an opinion that the employment of building employees ought to be 
on terms and conditions derived from a particular kind of instrument or 
other source. Only if s 45(1) could not reasonably be construed without 
such an intrusion into freedom of speech should it be construed as 
comprehending that intrusion. Section 15AA of the Acts Interpretation Act 
1901 (Cth) requires the court to prefer a construction that would promote 
the purpose or object underlying an Act to a construction that would not 
promote that purpose or object. The purpose or object underlying the BCII 
Act has much more to do with protecting people from suffering harm by 
way of discrimination than with preventing advocacy of particular forms 
of the regulation of the terms and conditions of employment of employees 
in the Building and Construction Industry. There is plenty of scope for the 
operation of s 45(1) of the BCII Act if “discriminate against” is construed 
as referring to actions that inflict consequences upon the protected person. 
It is unnecessary and undesirable to extend the operation of the provision 
to words that are not capable of producing any consequence. 


The decision of Ryan J has also been followed by Tracey J in Shop, Distributive 
and Allied Employees Association v National Retail Association (No 2) [2012] 
FCA 480 at [53]. 
Discrimination v discriminate against? 


62  The first ground of appeal maintains that the “trial judge erred by introducing 
an element into s.45 … that is not required under the section, namely — that in 
order for a person (the First Person) to discriminate against another person (the 
Second Person), there must be proof of an adverse impact”. 


63  Senior counsel on behalf of the appellant unashamedly accepted that this 
argument was a departure from the manner in which the case proceeded before 
the primary judge. How the primary judge could have erred in not accepting or 
resolving an argument not previously advanced was not explained. 


64  The argument, however, was that the terms of s 45 are satisfied if the “Second 
Person” is treated differently by reason of (for example) “the employment of the 
second person’s building employees is covered, or is not covered, by … a 
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particular kind of industrial instrument”. Gone is any necessity, on the argument 
now advanced for the appellant, to make out any “adverse impact”. The mere 
difference in treatment, exposed by the fact that Hanlon Labour Services had to 
withdraw its employees from the site, it is now said, is sufficient to demonstrate 
“discrimination against” Hanlon Labour Services. 


65  Senior counsel on behalf of the respondent, however, quite properly accepted 
that he suffered no prejudice if an argument not advanced at first instance is 
now advanced for the first time on appeal. The facts going to the resolution of 
this new argument, it was accepted, had already been the subject of agreement. 


66  To now permit the new argument to be raised necessarily has the 
consequence that this Court is deprived of the not inconsiderable benefit of the 
reasoning of the primary judge. But the new argument was the subject of 
detailed submissions and, notwithstanding considerable reservation, should now 
be resolved. 


67 The argument should nevertheless be rejected. 
68  There are a number of reasons for concluding that the manner in which the 


case was presented for resolution before the primary judge and the manner in 
which his Honour applied the phrase “discriminate against” is correct. 


69  First, it is considered that the natural and ordinary meaning of the phrase 
“discriminate against” is that an “adverse distinction” is made between persons. 
Such was the conclusion of Ryan J in Helal No 1 and the conclusion of Tracey J 
in National Retail Association. It is also a conclusion consistent with the 
decision of Gray J in Cozadinos where his Honour referred to a person 
“suffering harm by way of discrimination”. It is a conclusion which is supported 
by both the terms of s 45 and the heading to that section which reinforces the 
constraint that the section is confined to “discrimination against [an] employer”. 
It is said to be “an elementary and fundamental principle that the object of the 
court, in interpreting a statute, ‘is to see what is the intention expressed by the 
words used’ … It is only by considering the meaning of the words used by the 
legislature that the court can ascertain its intention”: Cooper Brookes 
(Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 
at 304 per Gibbs CJ. The Chief Justice there went on to observe that “it is not 
unduly pedantic to begin with the assumption that the words mean what they 
say”. 


70  Second, it is a meaning which serves to promote the object of the Act, 
particularly the objects set forth in s 3(2)(a), (b) and (c). An interpretation of 
any statutory provision which “would best achieve the purpose or object of the 
Act … is to be preferred to each other interpretation”: Acts Interpretation Act 
1901 (Cth), s 15AA. 


71  Within the context of s 45(1)(a), it may readily be accepted (for example) that 
employers may be treated “more favourably” if their employees are “covered … 
by … a particular kind of industrial instrument”; it may also be readily accepted 
that an employer may be treated less favourably if their employees are “not 
covered, by … a particular kind of industrial instrument”. Notwithstanding the 
width of language otherwise embraced by s 45(1)(a), it is concluded that the 
phrase “discriminate against” only identifies that conduct which is taken 
“against” an employer and which operates adversely to his interest. It is the 
prohibition upon such conduct which it is considered best ensures “respect for 
the rights of building industry participants” for the purposes of s 3(2)(c). 
Although s 3 is expressed in sufficiently wide terms to embrace more favourable 
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treatment for employers, it is the combination of the phrase “discriminate 
against” in s 45(1) and the objectives in s 3(2) which together confine s 45(1) to 
discriminatory conduct which is “adverse” to the interests of the employer. 


72  Third, a requirement that confines “discrimination against” an employer to 
conduct which imposes an “adverse distinction” upon an employer, it is further 
considered, sits more comfortably within the confines of Ch 6 of the Building 
and Construction Industry Improvement Act. Sections 43, 44 and 46 employ the 
language of “coercion” — a term which itself does not readily embrace 
favourable (as opposed to adverse) treatment. “Coercion” is defined in the 
Macquarie Dictionary (3rd ed, 2002) as meaning: 


… the act or power of coercing; forcible constraint … 
The heading to a Chapter of an Act forms part of the Act: Acts Interpretation 
Act, s 13(2)(d). Such a construction of s 45(1) also sits more comfortably with 
s 45(3) which excludes the prohibition in s 45 from operating where the conduct 
is taken for the purpose of “encouraging [a person] to have particular eligible 
conditions in an industrial agreement”. 


73  Fourth, the phrase “discriminate against” is a phrase which has been used in 
a variety of contexts as requiring an element akin to “adverse” action. In Street 
v Queensland Bar Association at 117 Brennan J spoke in terms of a persons 
being treated “unequally and disadvantageously”. More generally expressed, it 
is recognised that “[a] Commonwealth law will also be invalid if it 
discriminates against the States in the sense that it imposes some special burden 
or disability on them”: Queensland Electricity Commission v Commonwealth 
(1985) 159 CLR 192 at 206 per Gibbs CJ. See also: State Chamber of 
Commerce and Industry v Commonwealth (1987) 163 CLR 329 at 355-356 per 
Mason CJ, Wilson, Dawson, Toohey and Gaudron JJ; Western Australia v 
Commonwealth (1995) 183 CLR 373 at 476 per Mason CJ, Brennan, Deane, 
Toohey, Gaudron and McHugh JJ. Notwithstanding these observations, other 
decisions refer to “discrimination” as simply treating “equally things that are 
unequal”: Castlemaine Tooheys Ltd v South Australia (1990) 169 CLR 436 at 
478 per Gaudron and McHugh JJ. See also: IW v City of Perth (1997) 191 CLR 
1 at 37 per Gummow J. Each of the conclusions reached is obviously dictated 
by the legislative context in which the terms in question were employed. 


74  Ultimately, the construction of s 45(1) and the phrase “discriminate against” 
is a question to be resolved by reference to the terms of s 45(1) itself and more 
broadly by reference to the Building and Construction Industry Improvement 
Act. The interpretation of the same phrase or like phrases in different legislative 
contexts provides guidance — albeit limited guidance — as to the interpretation 
of s 45. Such guidance as may be gleaned from the authorities does nevertheless 
tend to support the conclusion now reached. 


75 The first ground of appeal should be rejected. 


The threshold for proof of adverse impact 
76  The second and third grounds of appeal proceed upon the basis that the first 


ground of appeal has been rejected. These remaining two grounds contend that 
the primary judge “erred in law in setting too high a threshold for the Proof of 
Adverse Impact” (ground 2) and in failing to find that Hanlon Labour Services 
did suffer an adverse impact (ground 3). 


77 The error referred to in the second ground, the appellant contends, is exposed 
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by the primary judge requiring a claimant to “establish a net adverse impact” or 
a “need to establish that HLS had suffered adverse financial consequences”. 


78  In advancing this ground of appeal, the written outline of submissions filed 
on behalf of the appellant maintains that it was not “necessary for the Appellant 
to establish the net adverse impact of the Revocation upon HLS, equally, it was 
not necessary for the Appellant to establish that it was adverse in a net sense, 
having regard to the financial implications for HLS”. Particular reference is 
made to [56] of the reasons for decision of the primary judge and his Honour’s 
reference to the absence of evidence “to suggest that the withdrawal of the 
workers from the project site had any financial implications for HLS”. 


79  Construed in context, it is not considered that the primary judge was 
requiring the appellant to make out any “net impact” or any “financial” 
detriment. When [56] is read in context, it is manifestly clear that the primary 
judge was merely referring to the absence of any “financial implications” as but 
an instance of any evidence as to “any impact, adverse or otherwise”. That 
paragraph also makes clear that the primary judge was not referring to any 
necessity to make out any “net” impact. 


80 The second ground of appeal should be rejected. 
81  The third ground of appeal contends that the primary judge erred “in failing 


to find that HLS did suffer an adverse impact”. That impact, it is contended, is 
made out (inter alia) by Hanlon Labour Services being “denied access to the 
construction site” and by its inability “to continue to perform the assembly work 
at the preferred work location”. 


82  This final ground of appeal should also be rejected. Given the conclusion that 
the phrase “discriminate against” requires the appellant to make out some 
“adverse impact”, the absence of any evidence as to any impact being “adverse” 
is necessarily fatal. The primary judge may, with respect, have overstated his 
conclusion (at [56]) that there was an absence of evidence of any impact 
“adverse or otherwise”. His Honour was certainly correct, however, in 
concluding that there was an absence of evidence as to any impact being 
“adverse”. 


Conclusions 
83 The conclusion that the appeal is to be dismissed is, perhaps, unsatisfactory. 
84  The primary judge accepted, and it was not challenged on appeal, that 


Mr Kapetanas’ decision “was properly to be characterised as being taken on the 
ground that [Hanlon Industries Pty Ltd] and [Hanlon Labour Services] did not 
have an industrial agreement covering the work being undertaken by the 
[Hanlon Labour Services] employees at the construction site”: at [81]. 


85  Conduct which has been taken for a proscribed reason thus escapes the reach 
of s 45 simply because there was no evidence — or no sufficient evidence — of 
any “adverse” effect upon Hanlon Labour Services. But that conclusion is 
dictated by the manner in which the case was conducted before the primary 
judge. If those bringing a complaint of unlawful discrimination fail to adduce 
evidence to support that complaint, that is a deficiency as to the conduct of the 
case rather than any deficiency in the legislation. Why further evidence of the 
impact upon Hanlon Labour Services was not adduced in unknown. Nor is it 
relevant for present purposes to speculate. Whatever the reason, concurrence is 
expressed with the conclusion of the primary judge. 
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86  The appeal should be dismissed with costs. No error is exposed in the manner 
in which his Honour interpreted and applied s 45. 


Katzmann J. 
87  Section 45 of the Building and Construction Industry Improvement Act 2005 


(Cth) (“the BCII Act”) prohibits discrimination by one person against another 
on the ground that the employment of the second person’s building employees 
is, or is not, covered by an industrial agreement. The central question in this 
appeal is whether, to establish that a person has been discriminated against for 
the purpose of s 45, it is necessary to prove that the discrimination had any 
adverse impact or effect on that person. 


The facts 
88  The facts were largely agreed. McConnell Dowell Constructors (Aust) Pty 


Ltd (“McConnell Dowell”) was one party to a joint venture engaged in about 
October 2008 to design and build the Corio Quay North No 4 Ship Loader 
project at the port of Geelong. Building work began on the project in about 
February 2009. McConnell Dowell subcontracted some of it to Hanlon 
Industries Pty Ltd (“Hanlon”). The work subcontracted to Hanlon involved the 
fabricating, painting, assembly and delivery to the Corio Quay site of a network 
of structural steel beams that would ultimately form part of the extension of the 
North wharf component of the project. In March 2009 McConnell Dowell 
granted permission to Hanlon to carry out welding associated with the assembly 
of the structural steel at the site. The fabricated and painted but unassembled 
steel beams were delivered to the site in early May 2009 and on or about 
7 May 2009 two workers came on the site to do the welding. They were 
employees of Hanlon Labour Services Pty Ltd (“HLS”), a company related to 
Hanlon and which provided Hanlon’s labour. They welded on the site on at least 
7, 8 and 11 May 2009. But on 12 May 2009, by which time Hanlon had 
completed the assembly of one of the five bays and started work on another, 
McConnell Dowell wrote to Hanlon withdrawing its permission to do the 
welding on site. 


89 The letter read: 
 


Re: On Site Welding 
We refer to the terms of the your (sic) Purchase Order relating to steel 


fabrication, coating and delivery of access bridge and ship loader platform 
structural steel. The original requirement of the purchase order was to deliver all 
steel complete and inclusive of all freight charges to site. 


Whilst we have agreed to allow site welding of bracing to girder beams on site, 
our management has reviewed the decision following your request to complete 
your scope of works on site due to the handling difficulties in your workshop of 
the large braced girder bays. Please be advised thus: 


You have advised us that you do not possess any current industrial 
instrument which covers your workforce in the execution of any site work. 
You have been engaged by MCD to supply only fabricated steelwork to the 
Corio project, but not for work to be carried out on site. Accordingly, we 
will not require your workforce on-site until further notice. 


We will complete this work direct on site and advise costs to complete to your 
account 


We thank-you for your understanding in this matter. 
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90  The letter was sent at the direction of McConnell Dowell’s Southern Region 
Manager, Civil and Marine, Sam Kapetanas, who did not then know that the 
workers were employed by HLS, rather than by Hanlon. 


91  After receiving the letter and as a result of it, Hanlon arranged for the 
relocation of the unassembled beams that were to be used on the three 
remaining bays to its workshop in Geelong, where they were assembled and, 
later, delivered back to the Corio Quay site. This caused Hanlon to incur some 
additional expenses in the form of transport, crane and labour costs. In the 
proceeding below, Anthony Bradford, General Manager of Hanlon, was called 
to give evidence for the applicant. He was, indeed, the only witness the 
applicant called. Amongst other things, Mr Bradford testified that once the 
beams had been fabricated into bays they were much more difficult to transport, 
specifically to load and unload. 


92  The task of completing the assembly of the second bay was assigned to 
another contractor, Agfab Engineering. 
The legislation 


93  The BCII Act was introduced in the wake of the Royal Commission into the 
Building and Construction Industry and was described in the Explanatory 
Memorandum to the Bill as encapsulating the Government’s response to the 
workplace relations recommendations made by the Royal Commission. 


94 Section 45 of the BCII Act relevantly provides: 


45 Discrimination against employer in relation to industrial instruments 
(1) A person (the first person) must not discriminate against another person 


(the second person) on the ground that: 
(a) the employment of the second person’s building employees is 


covered, or is not covered, by: 
(i) a particular kind of industrial instrument; or 


(ii) an industrial instrument made with a particular person; 
… 


(2) … 
(3) Subsection (1) does not apply to conduct by the first person if: 


(a) the conduct occurs in relation to: 
(i) a proposed agreement between the first person and the 


second person under which the second person would carry 
out building work or arrange for building work to be 
carried out; or 


(ii) a proposed variation of an agreement between the first 
person and the second person under which the second 
person carries out building work or arranges for building 
work to be carried out; and 


(b) the conduct is engaged in solely for the purpose of encouraging the 
second person to have particular eligible conditions in an industrial 
instrument that covers employees of the second person. 


(4) Subsection (1) does not apply unless: 
(a) the industrial instrument referred to in that section is an award, 


transitional award, workplace agreement, pre-reform certified 
agreement, pre-reform AWA or fair work instrument; or 


(b) the first person is an organisation or a constitutional corporation; or 
(c) the second person is a constitutional corporation; or 
(d) the conduct occurs in a Territory or Commonwealth place. 
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95 “Industrial instrument” is defined in s 4 to mean: 
an award or agreement, however designated, that: 


(a) is made under or recognised by an industrial law; and 
(b) deals with the relationship between employers and employees, concerns 


the relationship between an employer and the employer’s employees, or 
provides for the prevention or settlement of a dispute between an employer 
and the employer’s employees. 


 
The litigation 


96  The appellant is the Australian Building and Construction Commissioner. The 
Commissioner was substituted by consent for Linda Helal, the inspector 
appointed under the BCII Act who initiated the proceeding below. She alleged 
that McConnell Dowell discriminated against HLS because its employees’ 
employment was not covered by an industrial agreement. She sought 
declarations under s 49 of the BCII Act and s 21 of the Federal Court of 
Australia Act 1976 (Cth) and a pecuniary penalty for which provision is also 
made in s 49 of the BCII Act. A claim for compensation was not pressed. 


97  In 2010 McConnell Dowell applied for summary dismissal. It contended that 
s 45 only prohibited direct discrimination. Its argument was that the section was 
not intended to proscribe conduct affecting a party with whom the alleged 
discriminator has no direct and immediate contractual relationship. The 
application failed: Helal v McConnell Dowell Constructors (Aust) Pty Ltd 
(2010) 193 FCR 213 (Helal No 1). Ultimately, however, McConnell Dowell 
prevailed. It persuaded the primary judge that, absent proof that its conduct had 
had an adverse impact on HLS, the application could not succeed. His Honour 
found that there was no such impact: Helal v McConnell Dowell Constructors 
(Aust) Pty Ltd (No 3) (2011) 285 ALR 281. 


98  It was common ground that the employees of HLS were building employees 
and that both McConnell Dowell and HLS were constitutional corporations. It 
was also common ground that the building employees of HLS were not covered 
by an industrial agreement within the meaning of s 4. The primary judge 
identified the only contentious issues as: 


• whether the applicant had adduced any or any sufficient evidence to 
support the claim that McConnell Dowell had “discriminated against” 
HLS; and 


• if so, whether such discriminatory action was taken “on the ground 
that” the employment of HLS’ employees was not covered by a 
particular kind of industrial instrument. 


The decision of the primary judge 
99  His Honour resolved the first issue against the applicant. At [55] he observed 


that if Hanlon had been the employer of the relevant employees, then there 
could be little doubt that the conduct was discriminatory because the effect of 
the direction was clearly prejudicial to Hanlon. It was no longer able to perform 
the assembly work at the location most convenient to it and it had to incur the 
expense of returning the beams to its workshop and of transporting them in 
assembled form to the quay. It was also required to pay another contractor to 
finish the assembly work there. At [56], however, his Honour observed: 


HLS did not suffer any of these consequences. Its two employees were withdrawn 
from the construction site. Although there was no direct evidence of where they 
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were subsequently deployed, it may be inferred that they continued to perform the 
work for which they were engaged at Hanlons’ workshop. There was, however, no 
evidence that this change had any impact, adverse or otherwise, on HLS. There 
was no evidence about the contractual arrangements between Hanlons and HLS 
under which Hanlons secured the services of the HLS employees. In particular 
there was no evidence to suggest that the withdrawal of the workers from the 
project site had any financial implications for HLS. 


(Emphasis added.) 
100  And at [59] his Honour held that in order for one person to discriminate 


against another there must be some evidence that the first person’s conduct had 
an adverse impact on the conduct of the second person. He then said that in the 
absence of evidence as to the impact on HLS of the requirement that its 
employees be withdrawn from the site, he was “unable to conclude that it was 
discriminated against by McConnell Dowell”. It was the finding that there was 
no evidence that McConnell Dowell’s decision had any adverse impact on HLS 
(repeated at [83]) that proved to be fatal to the success of the application. That 
was because his Honour resolved the second question in the applicant’s favour. 


The issues on the appeal 
101  No notice of contention having been filed, the finding in [56], repeated at 


[83], gives rise to the two issues on the appeal: 
1. Did the primary judge impose the wrong test? Or, put differently, does 


s 45 of the BCII Act require proof that the discriminatory conduct have 
an adverse impact? 


2. If so, was there any evidence to show that the direction to Hanlon had 
an adverse impact on HLS? If not, was there evidence to show that the 
direction to Hanlon discriminated against HLS. 


102  Although the appeal is in the nature of a rehearing, error must be shown: 
Branir Pty Ltd v Owston Nominees (No 2) Pty Ltd (2001) 117 FCR 424 at [25]. 
Respect and weight must be given to the decision of the primary judge in 
deciding what inferences should be drawn from the evidence: Warren v 
Coombes (1979) 142 CLR 531. 
Does s 45 of the BCII Act require proof of an adverse impact? 


103  Unlike the various statutes outlawing discrimination on the ground of sex, 
race, disability, sexual preference and age, there is no definition of “discriminate 
against” in the BCII Act. 


104  In the absence of a statutory definition and anything in the scope, purpose or 
context of the statute to suggest otherwise, in Helal No 1 Ryan J held that the 
expression “discriminate against” in s 45 should be given its full and ordinary 
meaning, which he took from the Oxford English Dictionary (2nd ed): 


to make an adverse distinction with regard to; to distinguish unfavourably from 
others. 


 
105  The primary judge in this case noted (at [14]) that the parties accepted that 


the expression “discriminate against” should be construed and applied in the 
way Ryan J did. But that does not take the matter very far. As Gray J pointed 
out in Cozadinos v Construction, Forestry, Mining and Energy Union [2012] 
FCA 46 at [89]-[90] (Cozadinos), his Honour’s decision was interlocutory. He 
said that Ryan J was not purporting to provide an exhaustive definition of the 
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word “discriminate” as it is used in s 45(1) of the BCII Act. Indeed, his Honour 
was called upon to decide a discrete issue and that issue was not the meaning of 
“discriminate against”. 


106  In Cozadinos (to which neither party referred, although it is the only other 
judgment dealing with s 45) Gray J held that one person cannot discriminate 
against another without proof of (adverse) consequences. There, it was alleged 
that in a telephone conversation a trade union organiser threatened to take action 
to prevent a scaffolding firm from starting work on a building site and, 
relevantly, that in a series of telephone conversations the same organiser told the 
site supervisor that an employee of the scaffolding firm, whom he had seen on 
the site, would not be starting work and the head contractor must not employ 
him. One alleged reason for the conduct was that the scaffolding firm had not 
entered into a certified agreement with the union. The issue in that case was 
whether it is possible to discriminate against a person for the purpose of s 45(1) 
by uttering words that are incapable of producing any effect: [2012] FCA 46 at 
[90]. At [93] his Honour explained: 


In an appropriate context, “discriminate” can mean no more than to distinguish 
one thing from another, or to express a preference for one thing over another. I 
discriminate between types of music, or types of food, when I say that I prefer one 
to the other. If s 45(1) of the BCII Act were to make discrimination of this kind 
subject to a penalty, it would be a gross derogation of the right of free speech. Any 
person ought to be able to express an opinion that the employment of building 
employees ought to be on terms and conditions derived from a particular kind of 
instrument or other source. Only if s 45(1) could not reasonably be construed 
without such an intrusion into freedom of speech should it be construed as 
comprehending that intrusion. Section 15AA of the Acts Interpretation Act 1901 
(Cth) requires the Court to prefer a construction that would promote the purpose 
or object underlying an Act to a construction that would not promote that purpose 
or object. The purpose or object underlying the BCII Act has much more to do 
with protecting people from suffering harm by way of discrimination than with 
preventing advocacy of particular forms of the regulation of the terms and 
conditions of employment of employees in the Building and Construction 
Industry. There is plenty of scope for the operation of s 45(1) of the BCII Act if 
“discriminate against” is construed as referring to actions that inflict consequences 
upon the protected person. It is unnecessary and undesirable to extend the 
operation of the provision to words that are not capable of producing any 
consequence. 


 
107  His Honour did not refer to the judgment of the primary judge in this case, 


presumably because he was not taken to it. But his approach to the construction 
of the section is consistent with the approach taken by the primary judge. With 
respect, it is correct. 


108  The Commissioner relied on a passage from the judgment of Mason CJ and 
Gaudron J in Waters v Public Transport Corporation (1991) 173 CLR 349 
(Waters) at 363, a case dealing with the Equal Opportunity Act 1984 (Vic). 
Their Honours said: 


The discrimination with which the Act is concerned is discrimination against, 
rather than discrimination between, persons with different characteristics. The 
notion of “discrimination against” involves differentiating by reason of an 
irrelevant or impermissible consideration. Anti-discrimination legislation operates 
on the basis that certain characteristics or conditions are declared to be irrelevant 
or impermissible. 
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109  From this passage the Commissioner extrapolated that conduct will fall foul 
of s 45 if it differentiates on the basis of the prohibited reason. But their 
Honours were not purporting to define the boundaries of what is meant by the 
expression “discriminate against”, let alone in the context of the BCII Act. 
“Discrimination” in s 7 of the Equal Opportunity Act is defined to mean “direct 
or indirect discrimination on the basis of an attribute” and discrimination in 
contravention of certain provisions of the Act. This is the context in which the 
discussion in Waters took place. The reasoning in Waters is applicable to that 
context. There is no sound basis to import it into an analysis of discrimination in 
the different context of the BCII Act where there is no statutory definition. 


110  The Commissioner also argued that it was sufficient in this case to show that 
another subcontractor (“whose employees were, presumably, covered by an 
acceptable industrial agreement”) was engaged to complete the assembly work 
on site. I disagree. Even if it were permissible to infer that those employees 
were covered by an industrial agreement, all this establishes is differential 
treatment. Differential treatment is central to the notion of discrimination. But 
s 45 is not merely concerned with discrimination. 


111  Discrimination may be positive or negative. Section 45 is concerned with 
negative or adverse discrimination. Differential treatment is insufficient to 
establish that there has been adverse discrimination. As positive discrimination 
connotes conferring a favour, advantage or benefit, negative discrimination 
carries with it the imposition of a detriment or disadvantage: cf Street v 
Queensland Bar Association (1989) 168 CLR 461 at 506 per Brennan J. Where 
there is no detriment or disadvantage, or no favour or benefit has been withheld 
or withdrawn, there will be no adverse discrimination. In other words, there 
must be adverse consequences from the differential treatment. In my view, that 
was all the primary judge was saying. Contrary to the Commissioner’s 
submission, his Honour did not require that damage, including financial loss, be 
proved. As McConnell Dowell submitted, the reference in his Honour’s reasons 
to the absence of any financial implications for HLS was merely illustrative. 


112  The question, then, is whether the Commissioner proved anything more than 
differential treatment for a prohibited reason. In other words, did he prove that 
the differential treatment had any adverse consequences for HLS? 


Was there any evidence that the differential treatment had any adverse 
consequences for HLS? 


113  The Commissioner argued that the evidence showed that the conduct of 
McConnell Dowell had three adverse effects on HLS: 


(a) It was unable to complete its work at the location preferred by its 
principal; 


(b) It lost the opportunity to complete the assembly of the second bay; and 
(c) It was forced to perform additional work and at a less convenient 


location. 
114  There are several problems with this approach. There was no evidence that 


Hanlon’s preference was HLS’s preference or even that Hanlon’s interests were 
HLS’s. The Commissioner asserted but did not prove that the interests of HLS 
were “obviously and closely aligned with those of its principal”. That may well 
be so but the Court was not entitled to assume it. No evidence was called about 
the corporate arrangements. Conduct that has the effect of undermining the 
interests of a principal in connection with work it assigns to a third party can, as 
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the Commissioner submitted, adversely impact upon the third party. But the 
question here was not whether it can but whether it did. It is true that additional 
work was required and that HLS employees performed it. But the evidence was 
silent as to whether those circumstances disadvantaged HLS or even its 
employees. The change in arrangements might have spared HLS travel 
expenses. It might therefore have been an advantage to it. HLS employees 
might have had to do work that they would not have done had they been 
permitted to continue working on site but there is no evidence that this affected 
HLS itself. The location was certainly less convenient to Hanlon. Yet, again, 
there was no evidence about whether it was also less convenient to HLS. 


115  HLS employees had formerly been allowed on the site and were no longer 
allowed to be there. But there is no evidence that in withdrawing permission to 
the employees HLS was disadvantaged. 


116  As senior counsel for the Commissioner acknowledged in oral argument, the 
premise of his argument was that there was a benefit to HLS in being on the 
site. But this was no more than an assumption. 


117  The difficulty for the Commissioner is there was no evidence that HLS (as 
opposed to Hanlon) derived any benefit from being on the site, such that 
withdrawing permission would also have involved withdrawing a benefit. For 
all we know withdrawing permission might have been a blessing for HLS. As 
the primary judge found, there is no evidence that HLS was even 
inconvenienced by the decision. 


118  Nor should his Honour have drawn an inference that the discrimination 
against Hanlon resulted in discrimination against HLS. Mr Bradford was 
cross-examined about the arrangements between Hanlon and HLS. He intimated 
that evidence would have been available which would indicate whether HLS 
was adversely affected by the discrimination against Hanlon. He referred to pay 
records, which were not tendered, and to the availability of oral evidence from 
the two directors of Hanlon, who were not called. 


119  An appellate court will only interfere with the decision of the primary judge 
on the appropriate inferences to be drawn if he or she failed to draw inferences 
that should have been drawn on the evidence: Sidhu v Holmes [2000] FCA 1653 
at [8]. Here, the evidence was too sparse to permit any inference to be drawn 
about what effect McConnell Dowell’s decision had on HLS. As s 45 is a civil 
penalty provision, satisfaction of its elements should not be obtained by 
“inexact proofs, indefinite testimony, or indirect inferences” (Briginshaw v 
Briginshaw (1938) 60 CLR 336 at 362). McConnell Dowell accepted that 
conduct undermining the interests of Hanlon could adversely affect HLS. But 
there was no evidence to show that it had. As McConnell Dowell contended, the 
Commissioner was required to show that its conduct had an adverse or 
detrimental effect on HLS. That it failed to do. It follows that the appeal must 
be dismissed. Costs should follow the event. 


Orders accordingly 
Solicitors for the appellant: Australian Government Solicitor. 
Solicitors for the respondent: Ai Group Legal. 


SARAH SOMERSET 


693







 
 
 


SZTAL .................................................................. APPELLANT; 
APPLICANT, 


 
AND 


 
 
 


MINISTER FOR IMMIGRATION AND 
BORDER PROTECTION AND 
ANOTHER ................................................... RESPONDENTS. 
RESPONDENTS, 


 


 
SZTGM ................................................................ APPELLANT; 


APPLICANT, 
 


AND 
 
 
 


MINISTER FOR IMMIGRATION AND 
BORDER PROTECTION AND 
ANOTHER ................................................... RESPONDENTS. 
RESPONDENTS, 


 
[2017] HCA 34 


 
ON APPEAL FROM THE FEDERAL COURT OF AUSTRALIA 


 


HC of A 
2017 


 


CANBERRA 
April 5; 


 


MELBOURNE 
Sept 6 
2017 


 


Kiefel CJ, 
Gageler, 
Nettle, 


Gordon and 
Edelman JJ 


Immigration — Application for protection visa — Complementary protection 
— Significant harm — Cruel or inhuman treatment or punishment — 
Degrading treatment or punishment — Intentional infliction of severe pain 
or suffering — Intention to cause extreme humiliation — Likely 
imprisonment on remand for short period if returned to Sri Lanka — 
Where prison conditions in Sri Lanka might not meet international 
standards — Whether intention to inflict severe pain or suffering or to 
cause extreme humiliation — Whether intention established by knowledge 
or foresight of consequences — Migration Act 1958 (Cth), ss 5(1), 
36(2)(aa), (2A). 


Section 36(2)(aa) of the Migration Act 1958 (Cth) provided that it was 
a criterion for the grant of a protection visa that the applicant was a 
non-citizen in Australia in respect of whom the Minister had substantial 
grounds for believing that, as a necessary and foreseeable consequence of 
the non-citizen being removed from Australia to a receiving country, there 
was a real risk that the non-citizen would suffer significant harm. 
Section 36(2A) provided that a non-citizen would suffer “significant 
harm” if he or she would be subject to “torture”, “cruel or inhuman 
treatment or punishment” or “degrading treatment or punishment”. 
“[C]ruel or inhuman treatment or punishment” was relevantly defined in 
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debate, in England, regarding the concept of “oblique intention” (13). 
It is therefore unnecessary to enter into that debate for the purposes of 
these reasons. 


11  Applying the appellants’ construction to the present cases, it is said 
that, if officials in Sri Lanka were to cause the appellants to be 
detained, those officials would intend to inflict pain or suffering or 
cause extreme humiliation because they must be taken to be aware of 
the conditions giving rise to such harm in the prisons to which the 
appellants would be sent. 


12  The meaning of “intention” for which the appellants contend is the 
second, alternative, meaning of “intention” with respect to a result in 
s 5.2(3) of the Criminal Code (Cth) (14). This meaning also appears in 
the definition of “intention” given in the Rome Statute of the 
International Criminal Court (1998) (15). The first meaning given in 
s 5.2(3) accords with the ordinary meaning adopted in Zaburoni. 


13  The appellants also rely upon certain international law sources, 
including a decision of the Appeals Chamber of the International 
Criminal Tribunal for the former Yugoslavia (16) and cases which 
follow it, as supporting the meaning for which they contend. 


14  The starting point for the ascertainment of the meaning of a statutory 
provision is the text of the statute whilst, at the same time, regard is 
had to its context and purpose (17). Context should be regarded at this 
first stage and not at some later stage and it should be regarded in its 
widest sense (18). This is not to deny the importance of the natural and 
ordinary meaning of a word, namely how it is ordinarily understood in 
discourse, to the process of construction. Considerations of context and 
purpose simply recognise that, understood in its statutory, historical or 
other context, some other meaning of a word may be suggested, and so 
too, if its ordinary meaning is not consistent with the statutory purpose, 
that meaning must be rejected. 


15  In Zaburoni, the plurality held that a person is ordinarily understood 
to intend a result by his or her action if the person means to produce 


 
 


(13) R v Hyam [1975] AC 55; R v Matthews [2003] 2 Cr App R 30. 
(14) Section 5.2(3) provides: “[a] person has intention with respect to a result if he or 


she means to bring it about or is aware that it will occur in the ordinary course of 
events” (emphasis added). 


(15) 2187 UNTS 90, Art 30(2)(b) (entered into force on 1 July 2002). 
(16) Prosecutor v Kunarac (Judgement) (International Criminal Tribunal for the Former 


Yugoslavia, Appeals Chamber, Case No IT-96-23 and IT-96-23/1-A, 
12 June 2002). 


(17) Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 at 
381-382 [69]-[71]; Alcan (NT) Alumina Pty Ltd v Commissioner of Territory 
Revenue (2009) 239 CLR 27 at 46-47 [47]. 


(18) CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408. 
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that result. What is involved is the directing of the mind, having a 
purpose or design. So understood, intention refers to a person’s actual, 
subjective, intention (19), as the Tribunal and Kenny and Nicholas JJ in 
the Full Court concluded. 


16  In Zaburoni, Nettle J reasoned in a way different from the plurality. 
In his Honour’s view (20), it logically followed that an accused could 
be said to intend to bring about a result where he or she foresaw that 
his or her actions would have an inevitable or certain consequence. The 
plurality in Zaburoni acknowledged (21) that evidence that a person 
understood that a particular result was an inevitable consequence may 
go a long way towards proving intent, but held that it was not to be 
equated with it. Given that conclusion, the manner in which Nettle J 
reasoned in Zaburoni now stands rejected. 


17  The context of the Act does not tell against the ordinary meaning of 
“intention” accepted in Zaburoni. To the contrary, the fact that the 
element of intention is contained in the definition of “torture”, from 
which the definitions in question are derived, tends to confirm it. A 
perpetrator of torture, clearly enough, means to inflict suffering 
because it is part of his or her ultimate purpose or design to subject the 
victim to pain and suffering in order, for example, to obtain a 
confession. 


18  It is, of course, possible that words taken from an international treaty 
may have another, different, meaning in international law. In such a 
case their importation into an Australian statute may suggest that that 
meaning was also intended to be imported (22). But as Edelman J 
explains (23), there is no settled meaning of “intentionally” to be 
derived from any international law sources. In particular, the decisions 
of the International Criminal Tribunal for the former Yugoslavia, to 
which this Court was referred, do not provide any settled meaning. 


19  Similarly, the decision of the European Court of Human Rights (“the 
ECHR”) in Kalashnikov v Russia (24), which was referred to in 
argument before this Court, does not assist with respect to the meaning 
of “intention” in s 5(1) of the Act. At issue in that case was whether the 
applicant being subjected to appalling prison conditions in Russia for 
almost five years amounted to a violation of Art 3 of the European 
Convention on Human Rights (“the European Convention”), which 


 
(19) Zaburoni v The Queen (2016) 256 CLR 482 at 489 [11] per Kiefel, Bell and 


Keane JJ (citing R v Reid [2007] 1 Qd R 64 at 93 [93]); see also at 501 [55] per 
Gageler J. 


(20) Zaburoni v The Queen (2016) 256 CLR 482 at 504 [66]. 
(21) Zaburoni v The Queen (2016) 256 CLR 482 at 490 [15]. 
(22) Koowarta v Bjelke-Petersen (1982) 153 CLR 168 at 265. 
(23) At [84]-[89]. 
(24) (2003) 36 EHRR 34. 
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R v A2 
 


R v Magennis 


R v Vaziri 


[2019] HCA 35 


Kiefel CJ, Bell, Gageler, Keane, Nettle, Gordon and Edelman JJ 
 


12 June, 16 October 2019 


Criminal Law — Appeal and new trial — Miscarriage of justice — Particular 
circumstances not amounting to miscarriage — Misdirection or 
non-direction — Direction regarding seriousness of injury — Female genital 
mutilation offence — Construction of “otherwise mutilates” — Crimes Act 
1900 (NSW), s 45(1)(a). 


Criminal Law — Appeal and new trial — Procedure — Powers of court on appeal 
— Power to order new trial or quash conviction and direct entry of verdict of 
acquittal — General principles — New South Wales — Appeal against 
acquittal — Consequential orders — Whether court must enter orders either 
for acquittal or new trial — Criminal Appeal Act 1912 (NSW), ss 6(2), 8(1). 


Criminal Law — Particular offences — Offences against the person — Female 
genital mutilation — Meaning of “otherwise mutilates” — Seriousness of 
injury satisfying offence — Broad construction — Context and purpose of 
provision — Relevance of use of term “female genital mutilation” — 
Construction of offence provision — Crimes Act 1900 (NSW), s 45, 45(1)(a), 
45(3). 


Criminal Law — Particular offences — Offences against the person — Female 
genital mutilation — Meaning of “clitoris” — Crimes Act 1900 (NSW), 
s 45(1)(a). 


Statutes — Interpretation — General approaches to interpretation — Purposive 
approach — Particular cases — Female genital mutilation offence — 
Context and purpose of provision — Meaning and usage of term “female 
genital mutilation” — Crimes Act 1900 (NSW), s 45, 45(1)(a). 


Statutes — Interpretation — General approaches to interpretation — Mischief to 
be remedied and previous state of law — Practice of female genital 
mutilation — Crimes Act 1900 (NSW), s 45, 45(1)(a). 


The Crimes Act 1900 (NSW), s 45(1) relevantly provides: 
A person who: 


(a) excises, infibulates or otherwise mutilates the whole or any part of the labia majora 
or labia minora or clitoris of another person, or 
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(b) aids, abets, counsels or procures a person to perform any of those acts on another 


person, 
is liable to imprisonment for 7 years. 
The Criminal Appeal Act 1912 (NSW), s 6(2), relevantly provides that if an appeal 


against conviction is allowed, the court of Criminal Appeal shall quash the conviction and 
direct a judgment and verdict of acquittal to be entered, and is subject to 8(1), which 
provides that the court may order a new trial if it considers that a miscarriage of justice has 
occurred and that, having regard to all the circumstances, it can more adequately be 
remedied by an order for a new trial than any other order. 


The first and second respondents were convicted of two counts of female genital 
mutilation contrary to s 45(1)(a) and the third respondent was convicted of two counts of 
being an accessory to those offences. The charged conduct was the ceremonial practice of 
“khatna” which involved the nicking or cutting of a young girl’s clitoris. The trial judge 
directed the jury that “mutilates” in the context of s 45(1)(a) means to injure to any extent 
and that it was not necessary for the Crown to establish resulting serious injury. On appeal, 
the Supreme Court of New South Wales (Court of Criminal Appeal) held that “mutilates” 
should be given its ordinary meaning, which connotes more than superficial injury or 
damage and which renders the subject body part imperfect or irreparably damaged and that 
the trial judge therefore misdirected the jury as to the meaning of “mutilates”, wrongly 
conveying that a de minimis injury would suffice to establish the offence. The court also 
held that there had been a miscarriage of justice due to new evidence available after the trial. 


The Crown appealed to the High Court of Australia on two grounds: that the Court of 
Criminal Appeal misconstrued the words “otherwise mutilates”, which should be taken to 
extend to ritualised practices involving nicking or cutting; and contrary to the findings of the 
Court of Criminal Appeal, that “clitoris” included the clitoral hood or prepuce. The appellant 
conceded that if successful on the present appeal, the High Court should not disturb the 
Court of Criminal Appeal’s orders quashing the convictions but sought to set aside that 
court’s consequential orders entering verdicts of acquittal and to order a new trial instead. 
The respondents contended that should the present appeals be successful, that the High 
Court should set aside the verdicts of acquittal but not order a new trial. 


Held (allowing the appeal; by majority): (1) (by Kiefel CJ and Keane J; Nettle and 
Gordon JJ agreeing) A broader meaning of “otherwise mutilates” in the Crimes Act, 
s 45(1)(a) is to be preferred so as to give effect to the purpose of, and mischief to which, the 
provision is directed. Section 45 is directed to a gap in the law regarding the practice of 
female genital mutilation in all its forms which are productive of injury, identified by the 
meaning of the term “female genital mutilation” used by the Family Law Council in its 
report to the Attorney-General, and its subsequent deployment in the heading to s 45. The 
purpose of s 45 is the complete prohibition of female genital mutilation practices, evident 
from the heading to s 45 and extrinsic materials. [41], [44], [58], [148] 


(by Edelman J) The context and purpose of s 45(1)(a) reveal the intended purpose as a 
proscription of any forms of the practice of female genital mutilation. The essential meaning 
of the practice captured by “otherwise mutilates” that best gives effect to that purpose, is all 
actions involving a practice of causing tissue damage to the genitals of female children. 
[171] 


(by Bell and Gageler JJ dissenting) Recognising that the object of s 45 was to prohibit 
“female genital mutilation” says nothing as to the conduct intended to fall within its scope, 
unless that phrase could be said to have a settled meaning at enactment. The extrinsic 
material does not support the contention that “female genital mutilation” had, at the date of 
enactment, acquired a meaning encompassing ritualised practices. [126]-[140] 


(2) (by Kiefel CJ and Keane J) The Second Reading Speech adopted the terminology of 
the Family Law Council report, and as a whole conveys acceptance of the report and an 
intention to implement it. The word “mutilates” refers to and condemns any of the practices 
referred to in the Family Law Council Report injurious to a female child, and it follows that 
an injury such as cutting or nicking the clitoris of a female child cannot be said to be de 
minimis. [43], [58] 


(by Nettle and Gordon JJ) An intention not to prohibit ritualised circumcision should 
not be extrapolated from the Second Reading Speech, which referred to three of the four 
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categories of female genital mutilation but not the fourth, “ritualised circumcision”. The use 
of the catch-all phrase “otherwise mutilates” captures other kinds of female genital 
mutilation involving invasive physical contact in addition to excision and infibulation. 
Excluding conduct which constituted a nick or cut deprives the words, “otherwise mutilates” 
and “any part”, of any meaningful work to perform. While s 45(1)(a) does require the 
procedure to inflict physical injury to the whole or any part of the labia majora, labia minora 
or clitoris, it is not necessary to show that physical injury lasts beyond the healing time of 
the immediate injury or that there is any permanent disfigurement, alteration or loss of 
function to those areas. [151], [154], [155], [158] 


(by Bell and Gageler JJ dissenting) The stated intention to implement the Family Law 
Council’s recommendation did not support an inference that the mischief extended to the 
prohibition of ritualised circumcision. The use of “otherwise mutilates” rather than words 
such as “otherwise injures” tells against an intention to proscribe conduct resulting in no 
more than transient injury. There was no error in giving the words “otherwise mutilates” 
their ordinary meaning, which accords with the object of proscribing the three forms of 
female genital mutilation identified in the Minister’s speech. [134], [145] 


(3) (by Kiefel CJ and Keane J) Section 45(3) is properly read as a clarification and not 
an exception to s 45(1). [51] 


(by Nettle and Gordon JJ) The phrase, “otherwise mutilates” in s 45(1)(a) means any 
physical injury to the whole or any part of the labia majora, labia minor or a clitoris, which 
is done for non-medical reasons. [151] 


(4) (by Kiefel CJ and Keane J; Nettle and Gordon JJ agreeing) Since any injury such as 
cutting or nicking the clitoris of a female child is encompassed by the term “otherwise 
mutilates”, the trial judge’s direction that “mutilate” in the context of female genital 
mutilation meant to injure to any extent, was not a misdirection but correctly sought to 
emphasise that while some injury was necessary, a threshold of serious injury was not 
required. [59], [61], [159] 


(5) (by Kiefel CJ and Keane J; Nettle and Gordon JJ agreeing) With respect to the 
penal nature of the offence, a broad construction of “otherwise mutilates” to fall within the 
term “female genital mutilation” does not involve any artificial or unexplained extension. 
Nor is there ambiguity as to its meaning after the ordinary rules of construction are applied. 
The ordinary usage of “mutilates” is displaced in order to give effect to the purpose of s 45, 
consistent with Australia’s obligations under the International Convention on the Rights of 
the Child. [53], [54], [56], [57] 


R v Tang (2008) 237 CLR 1; 82 ALJR 1334, applied. 
(by Edelman J) To allow the context and purpose of a purely criminal provision to give 


a word a meaning different to its ordinary meaning is no different from the role that context 
and purpose play in the construction of statues concerning civil law, or a mix of civil and 
criminal law. The statement in Milne v The Queen that a purposive approach does not justify 
extending the scope of an offence beyond its textual limits, was to prohibit a court from 
expanding the meaning of words in a provision once it has interpreted those words. [163], 
[164] 


Milne v The Queen (2014) 252 CLR 149; 88 ALJR 395, considered. 
(6) (by Kiefel CJ and Keane J; Nettle and Gordon JJ agreeing) “Clitoris” should be 


construed with regard to the context and purpose of s 45(1)(a) to include the clitoral hood or 
prepuce. [67], [148] 


(7) (by Kiefel CJ and Keane J; Nettle and Gordon JJ agreeing; Edelman J agreeing) 
The Criminal Appeal Act 1912 (NSW), ss 6(2) and 8(1) did not permit the court to quash the 
respondent’s convictions but neither order a new trial nor enter verdicts of acquittal. [83], 
[148], [175] 


R v Pedrana (2001) 123 A Crim R 1, considered. 
Decision of the Supreme Court of New South Wales (Court of Criminal Appeal), 


reversed in part. 
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16 October 2019 


Kiefel CJ and Keane J. 
[1] Section 45 of the Crimes Act 1900 (NSW) came 
into effect on 1 May 1995. It was introduced by the 
Crimes (Female Genital Mutilation) Amendment Act 
1994 (NSW). The section is headed “Prohibition of 
female genital mutilation”. At the relevant time, 
s 45(1) was in these terms: 


A person who: 
(a) excises, infibulates or otherwise mutilates 


the whole or any part of the labia majora or 
labia minora or clitoris of another person, or 


(b) aids, abets, counsels or procures a person to 
perform any of those acts on another person, 


is liable to imprisonment for 7 years. 


[2] The respondents A2 and Ms Kubra Magennis 
were charged upon indictment with having “muti- 
lated the clitoris” of each of C1 and C2 on separate 
occasions. They were also charged with an alterna- 
tive count of assault occasioning actual bodily harm.1 
The respondent Mr Shabbir Mohammedbhai Vaziri 
was charged with assisting A2 and Ms Magennis 
following the commission of those offences.2 
[3] A2 and her husband, A1, are members of the 
Dawoodi Bohra community. The members of this 
community adhere to Shia Islam. Mr Vaziri is the 
head cleric and spiritual leader of the community in 
Sydney. Ms Magennis is a member of the 
community, and a trained nurse and midwife. The 
Crown alleged at trial that she performed the practice 
in question for members of the community. 
[4] The Crown case was that A2 (the mother of C1 
and C2) and Ms Magennis were parties to a joint 
criminal enterprise to perform a ceremony called 
“khatna”, which involves causing injury to a young 
girl’s clitoris by cutting or nicking it. The procedure 
was said to be intended to suppress the development 
of a girl’s sexuality as she attains puberty. The 
Crown did not suggest that the procedure has a basis 
in religion but rather suggested that it is cultural in 
nature. 
[5] This procedure was allegedly conducted on 
each of C1 and C2 in the presence of A2 and other 
family members. With respect to C1, the procedure 
was allegedly conducted at the home of A1’s aunt 
when C1 was aged between six and eight years of 
age. C2, the younger of the sisters, was six years old 
when she was later allegedly subjected to the same 
treatment. 


[6] The respondents did not dispute that there had 
been a procedure performed by Ms Magennis on C1 
and C2. The defence case was that it was merely 
ritualistic and did not involve any nick or cut to the 
clitoris of either complainant. To rebut this aspect of 
the defence case, the Crown relied on: the accounts 
given by C1 and C2, in their recorded interviews 
with police, of feeling pain; expert evidence tendered 
in relation to the practice of khatna within the 
community; and conversations between A2, A1 and 
others, which were intercepted or recorded via 
listening devices, as to what was involved in the 
practice. 


[7] The respondents also argued that even if there 
was a cut or a nick (the latter presumably being a 
lesser version of the former) to the clitoris of either 
complainant, that would not amount to “mutilation” 
within the meaning of s 45(1)(a). The trial judge in 
the Supreme Court, Johnson J, made a pre-trial ruling 
concerning the words “otherwise mutilates” in 
s 45(1)(a). His Honour subsequently directed the jury 
in accordance with that ruling in terms that: 


The word “mutilate” in the context of female genital 
mutilation means to injure to any extent. 


 
[8] His Honour then went on regarding the Crown 
case to direct that: 


[i]t is not necessary for the Crown to establish that 
serious injury resulted. In the context of this trial, a 
nick or cut is capable of constituting mutilation for 
the purpose of this alleged offence. 


 
[9] A written direction in the same terms was 
provided to the jury. 


[10] A2 and Ms Magennis were each found guilty 
by the jury of two counts of female genital mutilation 
contrary to s 45(1)(a) and Mr Vaziri was found guilty 
of two counts of being an accessory to those 
offences. Johnson J sentenced each of the respon- 
dents to an aggregate of 15 months’ imprisonment 
with a non-parole period of 11 months and ordered 
that  the  sentences  imposed  upon  A2 and 
Ms Magennis be served by way of home detention. 
Mr Vaziri was required to serve his non-parole period 
by way of full-time imprisonment. 


[11] On appeal, the Court of Criminal Appeal 
(Hoeben CJ at CL, Ward JA and Adams J) quashed 
the respondents’ convictions and ordered verdicts of 


 
 


1 Crimes Act 1900 (NSW), s 59(2). 
2 Crimes Act 1900 (NSW), s 347. 
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acquittal on all counts.3 Their Honours concluded 
that the trial judge had misdirected the jury as to the 
meaning of “mutilates”4 and that there had been a 
miscarriage of justice due to fresh evidence.5 In their 
Honours’ view, the word “mutilates” should be given 
its ordinary meaning for the purposes of s 45(1)(a). 
That meaning “connotes injury or damage that is 
more than superficial and which renders the body 
part in question imperfect or irreparably damaged in 
some fashion”.6 
[12] Special leave to appeal was granted by Bell, 
Gageler and Edelman JJ on two grounds. The first is 
a matter of general importance respecting the 
operation of s 45(1)(a). It is that the Court of 
Criminal Appeal erred in construing “otherwise 
mutilates” as it did. The second relates to the 
meaning the Court gave to the term “clitoris”, 
namely that it did not include the clitoral hood or 
prepuce. 


“Otherwise mutilates” 


The reasoning of the courts below 
[13] The essential difference in approach to the 
meaning of the term “otherwise mutilates” in 
s 45(1)(a) as between the trial judge and the Court of 
Criminal Appeal is that, whilst the Court of Criminal 
Appeal applied the grammatical or literal meaning of 
the word “mutilates”, the trial judge considered that 
the meaning to be given to that word should take 
account of the context in which the word is used. In 
his Honour’s view, the word should be understood as 
part of the broader umbrella term, “female genital 
mutilation” (or “FGM”).7 This broader construction, 
advanced by the Crown, would best promote the 
purpose or object of prohibiting such procedures 
generally. This purpose is evident from extrinsic 
materials and in particular the report published in 
June 1994 by the Family Law Council with respect 
to the practice of female genital mutilation in 
Australia (“the FLC Report”).8 
[14] The Court of Criminal Appeal regarded it as 


important that the Crimes Act does not use the term 
“female genital mutilation” in describing the ele- 
ments of the offence in s 45. It uses only the word 
“mutilates”. Although apparently accepting that the 
term “female genital mutilation” has come to be 
accepted as a collective name, which is to say a term 
encompassing all forms of cultural ritual practices of 
the kind in question, the Court of Criminal Appeal 
did not consider this to be relevant given the words 
used in s 45(1).9 
[15] The Court of Criminal Appeal accepted that, 
regardless of whether there was ambiguity in the text 
of s 45(1)(a), it was permissible to have recourse to 
extrinsic materials to determine the context for the 
offence provision, including its purpose and the 
mischief it sought to address.10 The Court accepted 
that the word “mutilates” should be construed in the 
context of the FLC Report and that the recommenda- 
tions contained in it informed the legislature’s 
purpose in enacting s 45. However, their Honours 
considered that that general purpose cannot extend 
the scope of the conduct prohibited by the actual 
words used. The umbrella term “female genital 
mutilation” was not used in s 45(1), and the phrase 
cannot supplant the meaning of the words actually 
used.11 
[16] The FLC Report, to which reference will be 
made shortly in these reasons, refers to four 
categories of female genital mutilation. The least 
severe of these practices was referred to as 
“ritualised circumcision”. Both the FLC Report and 
the World Health Organization (“the WHO”) had 
recommended its inclusion in the forms of female 
genital mutilation to be prohibited by law, the Court 
of Criminal Appeal noted.12 
[17] That category is relevant to the Crown case 
because “ritualised circumcision” involves nicking or 
cutting the clitoris. The Court of Criminal Appeal, 
however, observed that while the Second Reading 
Speech of the Bill which became the Act that 
introduced s 45 contained no disagreement with the 


 
 


3 A2 v The Queen [2018] NSWCCA 174. 
4 A2 v The Queen [2018] NSWCCA 174 at [521]. 
5 A2 v The Queen [2018] NSWCCA 174 at [589]. See Criminal Appeal Act 1912 (NSW), s 6(1). 
6 A2 v The Queen [2018] NSWCCA 174 at [521]. 
7 R v A2 (No 2) (2015) 253 A Crim R 534 at [242]-[244]. 
8 R v A2 (No 2) (2015) 253 A Crim R 534 at [249]; Family Law Council, Female Genital Mutilation: A Report to the 


Attorney-General prepared by the Family Law Council (June 1994). 
9 A2 v The Queen [2018] NSWCCA 174 at [494]. 


10 A2 v The Queen [2018] NSWCCA 174 at [474]-[477]. 
11 A2 v The Queen [2018] NSWCCA 174 at [513]. 
12 A2 v The Queen [2018] NSWCCA 174 at [523]. 
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recommendation of the Family Law Council that all 
forms of female genital mutilation be prohibited, it 
was notable that the speech referred expressly only to 
the three more severe forms of it.13 The Court of 
Criminal Appeal considered this to support the view 
that s 45(1)(a) requires some more severe form of 
injury than a nick or a cut that leaves no visible 
scarring and which cannot be seen on medical 
examination to have caused any damage (let alone 
irreparable damage) to the skin or nerve tissue.14 
[18] The Court of Criminal Appeal concluded that 
the term “mutilates” controls the scope of s 45(1)(a). 
It requires some imperfection or irreparable damage 
to have been caused. Their Honours accepted that “a 
cut or nick could, in a particular case, amount to 
mutilation of the clitoris”.15 The error that their 
Honours saw in the direction given by the trial judge 
was that it included the words “to any extent”, 
because they suggested that a de minimis injury 
would suffice.16 Their Honours added17 that if the 
legislature intended to encompass all forms of female 
genital mutilation, legislative amendment would be 
necessary to expressly incorporate the least severe 
category of female genital mutilation. 
Female genital mutilation and the WHO 
[19] Early studies and discussion from the late 19th 
century and until the 1980s referred to the customary 
ritual of some of the practices in question as “female 
circumcision”.18 From the late 1970s, support grew 
for the alternative expression “female genital mutila- 
tion” to be used. The WHO has explained that the 
term “mutilation” was chosen to distinguish the 
practice from male circumcision, to emphasise the 


gravity and harm of the act and to reinforce the fact 
that the practice is a violation of girls’ and women’s 
rights and thereby to promote advocacy for its 
abandonment.19 
[20] In 1982, the WHO made a formal statement of 
its position to the United Nations Commission on 
Human Rights, that governments should adopt clear 
national policies to abolish the practice of female 
genital mutilation and to educate the public about its 
harmfulness.20 By this time, four different types of 
the practice had been identified.21 In January 1994, 
the Executive Board of the WHO passed a resolution 
which urged Member States to “establish national 
policies and programmes that will effectively, and 
with legal instruments, abolish female genital 
mutilation … and other harmful practices affecting 
the health of women and children”.22 This resolution 
was later adopted by the Forty-seventh World Health 
Assembly.23 
The FLC Report 
[21] The functions of the Family Law Council 
include advising and making recommendations to the 
Commonwealth Attorney-General at the request of 
the Attorney-General.24 In September 1993, the 
Attorney-General asked the Family Law Council to 
examine the adequacy of existing Australian laws to 
deal with the issue of female genital mutilation.25 
The Family Law Council issued a discussion paper 
on 31 January 1994. Its final report to the 
Attorney-General, the FLC Report, is dated 
June 1994. It described female genital mutilation as 
“the collective name” given to several different 
traditional practices that involve the cutting of female 


 
 
 


 


13 A2 v The Queen [2018] NSWCCA 174 at [514]. 
14 A2 v The Queen [2018] NSWCCA 174 at [515]. 
15 A2 v The Queen [2018] NSWCCA 174 at [522]. 
16 A2 v The Queen [2018] NSWCCA 174 at [522]. 
17 A2 v The Queen [2018] NSWCCA 174 at [524]. 
18 World Health Organization, Female Genital Mutilation: An overview (1998), p 2. 
19 World Health Organization, Eliminating Female genital mutilation: An interagency statement (2008), p 22 (Annex 1: Note on 


terminology). 
20 World Health Organization, Female Genital Mutilation: An overview (1998), pp 59-60. 
21 World Health Organization (Regional Office for the Eastern Mediterranean), Seminar on Traditional Practices Affecting the Health 


of Women and Children: Khartoum, 10-15 February 1979 (March 1979), p 14. 
22 Executive Board of the World Health Organization (Ninety-third Session), Maternal and child health and family planning: Current 


needs and future orientation: Traditional practices harmful to the health of women and children (25 January 1994). 
23 World Health Assembly (Forty-seventh World Health Assembly), Maternal and child health and family planning: traditional 


practices harmful to the health of women and children (10 May 1994). 
24 Family Law Act 1975 (Cth), s 115(3). 
25 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 3 [1.01]. 
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genitals.26 It said that those who oppose the practice 
call it “genital mutilation”. It advised that the term 
“female genital mutilation” is used in the report to 
include all types of the practice where tissue damage 
results.27 


[22] The first form of female genital mutilation to 
which the FLC Report referred is the least severe 
form, namely “ritualised circumcision”, which was 
referred to by the Court of Criminal Appeal as the 
fourth category. The FLC Report explained that 
“ritualised circumcision” ranges from a wholly 
ritualised procedure to the clitoris being “nicked” or 
scraped. This causes bleeding but may result in “little 
mutilation or long term damage”.28 The second form 
is “clitoral circumcision” or “sunna”. It involves the 
removal of the clitoral prepuce – the outer layer of 
skin over the clitoris, which is sometimes called the 
“hood”.29 The third form is “excision” or 
“clitoridectomy”, which usually involves the removal 
of the entire clitoris and often parts of the labia 
minora as well.30 The fourth and most severe form is 
“infibulation”, which involves removal of virtually 
all of the external female genitalia and the sewing 
together of the edges of the labia majora.31 


[23] The FLC Report advised that female genital 


mutilation mostly occurs when a female child is 
between three and eight years of age.32 It is not, the 
report stressed, a religious practice.33 The practice 
undoubtedly constitutes child abuse.34 The report 
identified a number of international instruments as 
relevant to the practice of female genital mutilation, 
including the Convention on the Rights of the 
Child.35 Article 24(3) of the Convention requires 
State parties to take all effective and appropriate 
measures with a view to abolishing traditional 
practices prejudicial to the health of children. 
Australia is a party to the Convention, the FLC 
Report observed.36 
[24] Although it was not possible to ascertain with 
accuracy the incidence of the practice of female 
genital mutilation in Australia, the FLC Report 
concluded that even a low incidence could not be 
disregarded and it might be expected that, with the 
increase of migrants to Australia, it would increase.37 
The Family Law Council considered there to be a 
need for special legislation to clarify the legal 
position relating to female genital mutilation in 
Australia. This was for reasons including that 
“[t]here should be no doubt in any person’s mind that 
all forms of female genital mutilation are offences 
under Australian law”.38 It concluded that there 


 
 


26 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 6 [2.01]. 


27 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 6 [2.02]. 


28 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 6 [2.03]. 


29 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 7 [2.04]. 


30 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 7 [2.05]. 


31 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 7 [2.06]. 


32 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 9 [2.13]. 


33 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 9 [2.15]. 


34 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 50 [6.37]. 


35 And also the Universal Declaration of Human Rights, the Convention on the Elimination of All Forms of Discrimination Against 
Women, the Declaration on the Elimination of Violence Against Women, and the 1951 Convention and 1967 Protocol relating to 
the Status of Refugees: Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family 
Law Council (June 1994). 


36 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 29 [4.07]. 


37 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 18 [2.52]. 


38 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 50 [6.37]. 


706







1116 HIGH COURT OF AUSTRALIA [(2019) 
 


should be special legislation which makes it clear 
that the practice is an offence in Australia39 and 
recommended40 that, to be fully effective, legislation 
should put beyond doubt “that female genital 
mutilation, in all of its forms, is a criminal offence” 
and that it constitutes child abuse under Australian 
child protection legislation.41 
The Explanatory Note and the Second Reading 


Speech 
[25] The Explanatory Note which accompanied the 
Crimes (Female Genital Mutilation) Amendment Bill 
1994 (NSW) referred to “[p]rocedures involving the 
incision, and usually removal, of part or all of the 
external genitalia of young females” as being 
practised as a matter of custom or ritual.42 The object 
of the Bill was to make it an offence to mutilate 
external female genitalia or to aid, abet, counsel or 
procure such mutilation. 
[26] The Second Reading Speech of the Bill was 
given in the Legislative Council of the New South 
Wales Parliament on 4 May 1994. It refers to the 
“detailed report” of the Family Law Council and its 
recommendations with respect to the practice of 
female genital mutilation. It does not refer to the 
earlier discussion paper. Although the published FLC 
Report bears the date June 1994, it may be taken as 
likely that advance copies were available to those 
responsible for drafting the Bill and the Second 
Reading Speech. 
[27] The Minister giving the Second Reading 
Speech said at the outset that “[f]emale genital 
mutilation, or FGM, is the term used to describe a 
number of practices involving the mutilation of 
female genitals for traditional or ritual reasons”.43 He 
said that “[t]his bill will make the practice of female 
genital mutilation a criminal offence in this State”. 
The Minister used the term “the practice” throughout 
the speech to refer to female genital mutilation. 


[28] The practice, he said, had been condemned at 
an international level and the WHO had recom- 
mended that governments adopt clear national 
policies to abolish it. Some countries had already 
moved to prohibit it specifically, he observed. The 
Family Law Council in its “recently released … 
detailed report … strongly recommended the intro- 
duction of legislation to make clear that FGM 
constitutes a criminal act and a form of child 
abuse”.44 The Bill, the Minister went on to say, “has 
its roots in the protection of children”.45 
[29] It is the following description of the provisions 
of the Bill by the Minister which was influential to 
the Court of Criminal Appeal’s reasoning. The 
Minister said that “[i]t will be an offence for anyone 
to perform FGM in this State”.46 He went on to say 
that “[t]he three forms of FGM in order of severity 
are infibulation, clitoridectomy and sunna”.47 The 
Bill, he said, “seeks to prohibit all of these various 
methods of FGM”.48 The point made by the 
respondents, and by the Court of Criminal Appeal, is 
that the Minister did not expressly refer to ritualised 
circumcision as the FLC Report had done. The 
question is whether the words “or otherwise 
mutilates” can be taken to refer to ritualised 
circumcision. 
[30] In the concluding remarks of the speech, the 
Minister stressed that in passing a law against female 
genital mutilation, the Government was not seeking 
to attack the values of any particular group in the 
community.49 However, the practice could not be 
tolerated, not least because it involved the rights of 
young children. The Minister said that “[a]s 
responsible members of the community, we should 
place our condemnation of FGM beyond doubt”. 
Construction – method 
[31] At issue in these appeals is the scope and 
operation of s 45(1) and in particular whether the 


 
 


39 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 52 [6.41]. 


40 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 63 [6.80]. 


41 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 
(June 1994), p 63 [6.80]. 


42 New South Wales, Legislative Council, Crimes (Female Genital Mutilation) Amendment Bill 1994, Explanatory Note, p 1. 
43 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1859. 
44 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1859. 
45 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1860. 
46 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1860. 
47 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1860. 
48 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1860. 
49 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1860. 
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words “otherwise mutilates” may be taken as 
intended to encompass the procedure upon which the 
Crown case was based. 
[32] The method to be applied in construing a 
statute to ascertain the intended meaning of the 
words used is well settled. It commences with a 
consideration of the words of the provision itself, but 
it does not end there. A literal approach to 
construction, which requires the courts to obey the 
ordinary meaning or usage of the words of a 
provision, even if the result is improbable,50 has long 
been eschewed by this Court. It is now accepted that 
even words having an apparently clear ordinary or 
grammatical meaning may be ascribed a different 
legal meaning after the process of construction is 
complete.51 This is because consideration of the 
context for the provision may point to factors that 
tend against the ordinary usage of the words of the 
provision.52 
[33] Consideration of the context for the provision 
is undertaken at the first stage of the process of 
construction.53 Context is to be understood in its 
widest sense. It includes surrounding statutory 
provisions, what may be drawn from other aspects of 
the statute and the statute as a whole. It extends to 
the mischief which it may be seen that the statute is 
intended to remedy.54 “Mischief” is an old expres- 
sion.55 It may be understood to refer to a state of 
affairs which to date the law has not addressed. It is 
in that sense a defect in the law which is now sought 
to be remedied.56 The mischief may point most 
clearly to what it is that the statute seeks to achieve. 
[34] This is not to suggest that a very general 
purpose of a statute will necessarily provide much 
context for a particular provision or that the words of 
the provision should be lost sight of in the process of 


construction. These considerations were emphasised 
in the decisions of this Court upon which the Court 
of Criminal Appeal placed some weight. 
[35] The joint judgment in Alcan (NT) Alumina Pty 
Ltd v Commissioner of Territory Revenue (NT)57 
rejected an approach which paid no regard to the 
words of the provision and sought to apply the 
general purpose of the statute, to raise revenue, to 
derive a very different meaning from that which 
could be drawn from the terms of the provision. The 
general purpose said nothing meaningful about the 
provision, the text of which clearly enough conveyed 
its intended operation.58 Similarly, in Saeed v 
Minister for Immigration and Citizenship59 the court 
below was held to have failed to consider the actual 
terms of the section. A general purpose of the statute, 
to address shortcomings identified in an earlier 
decision of this Court, was not as useful as the 
intention revealed by the terms of the statute itself. In 
Baini v The Queen,60 it was necessary to reiterate 
that the question of whether there had been a 
“substantial miscarriage of justice” within the 
meaning of the relevant provision required consider- 
ation of the text of the provision, not resort to 
paraphrases of the statutory language in extrinsic 
materials, other cases and different legislation. 
[36] These cases serve to remind that the text of a 
statute is important, for it contains the words being 
construed, and that a very general purpose may not 
detract from the meaning of those words. As always 
with statutory construction, much depends upon the 
terms of the particular statute and what may be 
drawn from the context for and purpose of the 
provision. 
[37] None of these cases suggest a return to a 
literal approach to construction. They do not suggest 


 
 


50 See, eg, Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (Engineers’ Case) (1920) 28 CLR 129 at 162 per 
Higgins J. 


51 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408; 71 ALJR 312; Project Blue Sky Inc v Australian 
Broadcasting Authority (1998) 194 CLR 355 at [69]; 72 ALJR 841. 


52 Bennion, Statutory Interpretation, 3rd ed (1997), pp 343-344, referred to in Project Blue Sky Inc v Australian Broadcasting 
Authority (1998) 194 CLR 355 at [78]; 72 ALJR 841. 


53 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408; 71 ALJR 312; Project Blue Sky Inc v Australian 
Broadcasting Authority (1998) 194 CLR 355 at [69]; 72 ALJR 841. 


54 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408; 71 ALJR 312. 
55 Heydon’s Case (1584) 3 Co Rep 7a at 7b [76 ER 637 at 638]. 
56 Black Clawson International Ltd v Papierwerke Waldhof-Aschaffenburg AG [1975] AC 591 at 614; Wacal Developments Pty Ltd v 


Realty Developments Pty Ltd (1978) 140 CLR 503 at 509; 52 ALJR 615; Wacando v Commonwealth (1981) 148 CLR 1 at 17; 56 
ALJR 16. 


57 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47]; 83 ALJR 1152. 
58 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47]-[53]; 83 ALJR 1152. 
59 Saeed v Minister for Immigration and Citizenship (2010) 241 CLR 252 at [32]-[34]; 84 ALJR 507. 
60 Baini v The Queen (2012) 246 CLR 469 at [14]; 87 ALJR 180. 
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that the text should not be read in context and by 
reference to the mischief to which the provision is 
directed.61 They do not deny the possibility, adverted 
to in CIC Insurance Ltd v Bankstown Football Club 
Ltd,62 that in a particular case, “if the apparently 
plain words of a provision are read in the light of the 
mischief which the statute was designed to overcome 
and of the objects of the legislation, they may wear a 
very different appearance”. When a literal meaning 
of words in a statute does not conform to the evident 
purpose or policy of the particular provision, it is 
entirely appropriate for the courts to depart from the 
literal meaning.63 A construction which promotes the 
purpose of a statute is to be preferred.64 
The mischief and the purpose of s 45 
[38] Section 45 was the first provision of its kind 
enacted in Australia.65 Its terms reflect those of ss 1 
and 2 of the Prohibition of Female Circumcision Act 
1985 (UK)66 (“the UK Act”). The side note (the use 
of which preceded that of section headings) of s 1 
was “Prohibition of female circumcision”. At the 
time that s 45 was passed there was no case law 
regarding the scope of those provisions.67 
[39] Whilst s 45 picked up the words of ss 1 and 2 
of the UK Act, neither the title of the Act which 
introduced it nor the heading to s 45 refers to the 
older terminology, “female circumcision”. The head- 
ing to s 45, and the immediate context for the words 
“otherwise mutilates”, is “[p]rohibition of female 
genital mutilation”. 


[40] A modern approach to statutory construction 
may take account of headings.68 Whilst headings of a 
provision are not always reliable and do not form 
part of a statute,69 and so may not govern what 
follows in the provision, headings may be used in a 
similar way to extrinsic materials.70 They may point 


the way towards and be used to identify the mischief 
to which the provision is directed and its purpose. 
The heading of s 45 does just that. 
[41] The possible gap or defect in the law which 
the Attorney-General had asked the Family Law 
Council to consider was that relating to female 
genital mutilation. The term, it may be observed, by 
this time had acquired a broad and purposive 
meaning in many of the reports and discussions 
concerning the various practices accounted for as 
female genital mutilation. But it is not necessary to 
go further than the meaning which the FLC Report 
gave to the term. It is that meaning which identifies 
the mischief which needed to be addressed by 
legislation. The mischief is the practice of female 
genital mutilation in its various forms. 


[42] The FLC Report used the term “female genital 
mutilation” as a collective name to refer to all ritual 
practices carried out on female children which had 
no medical benefit and involved tissue damage. It 
advised the Attorney-General that there was a need 
for special legislation to make it plain that female 
genital mutilation, in all its forms, should be an 
offence. 
[43] Consistently with its use of the term “female 
genital mutilation”, the FLC Report referred to its 
various forms collectively as “the practice”. The 
Second Reading Speech adopted the terminology of 
the FLC Report. In the speech it was said that the 
practice should be condemned and the practice 
should not be tolerated. The Second Reading Speech 
as a whole conveys acceptance of the FLC Report 
and an intention to implement it. 
[44] So understood, the mischief to which s 45 is 
directed is a gap in the law concerning the practice of 
female genital mutilation in all its forms which are 
productive of injury. Its immediate purpose is to 


 
 


 


61 See Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47]; 83 ALJR 1152. 
62 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408; 71 ALJR 312. 
63 Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 at 321; 55 ALJR 434. 
64 Interpretation Act 1987 (NSW), s 33. 
65 See Crimes (Amendment) Act (No 3) 1995 (ACT), s 5; Criminal Code Amendment Act (No 2) 1995 (NT), s 3; Statutes Amendment 


(Female Genital Mutilation and Child Protection) Act 1995 (SA), s 4; Criminal Code Amendment Act 1995 (Tas), s 5; Crimes 
(Female Genital Mutilation) Act 1996 (Vic), s 4; Criminal Law Amendment Act 2000 (Qld), s 19; Criminal Code Amendment Act 
2004 (WA), s 22. 


66 Which was later replaced by the Female Genital Mutilation Act 2003 (UK). 
67 Re B and G (children) (No 2) [2015] 1 FLR 905 was decided later, contains no detailed reasons and is inconclusive on the matter. 
68 Bennion, Bennion on Statutory Interpretation, 5th ed (2008), pp 745-747; R v Montila [2004] 1 WLR 3141; [2005] 1 All ER 113. 
69 Interpretation Act 1987 (NSW), s 35(2). 
70 Interpretation Act 1987 (NSW), ss 34(1), 35(5). 


709







93 ALJR 1106] R v A2 (Kiefel CJ and Keane J) 1119 


criminalise the carrying out of that practice on 
female children. Its wider purpose may be taken to 
be its cessation. 
A narrower scope? 
[45] The Court of Criminal Appeal71 rejected an 
argument that “otherwise mutilates” should be read 
in the context of the words preceding it (“excises” 
and “infibulates”), so as to import a common 
requirement of severe damage and injury of a high 
order. There is no notice of contention which takes 
issue with that approach. Nevertheless the Court of 
Criminal Appeal considered that the words “other- 
wise mutilates” import a requirement that permanent 
disfigurement or obvious damage result from what is 
done.72 
[46] The Court of Criminal Appeal was of the 
opinion that the Minister’s speech bears this out: that 
the Minister can be understood to say that it was 
intended to prohibit the three most severe forms, but 
not the fourth, which involves a lesser form of injury. 
The problem with that approach is that it is 
inexplicable and improbable. It is inexplicable given 
the obvious acceptance of the recommendation of the 
FLC Report to prohibit all four forms of female 
genital mutilation there expressly identified. It is 
improbable because there is nothing to suggest that a 
lesser form of injury to a child was considered to be 
acceptable or, at the least, not warranting condemna- 
tion. The Bill which became the Act that introduced 
s 45, after all, was said by the Minister to address 
what amounts to child abuse and the FLC Report had 
said that female genital mutilation in all its injurious 
forms was child abuse as understood in child 
protection laws. 
[47] The Court of Criminal Appeal did not explain 
why the term “otherwise mutilates” may have been 
intended to have a narrower, more literal meaning, 
one which denies its application to the cutting or 
nicking of a female child’s clitoris. Although the 
Court accepted that cutting or nicking could in a 
particular case amount to mutilation, on its construc- 
tion of “mutilates” in s 45(1) as bearing its ordinary 
meaning that could only be where some lasting 
damage had been inflicted. 
[48] Difficulties would also attend this construction 
in practice. The medical evidence at trial was that a 
superficial cut, or incision, of the clitoris would heal 


well, sometimes bearing little or no evidence of what 
had occurred. On the Court of Criminal Appeal’s 
construction, it may be taken as intended that even if 
a child might suffer a painful and distressing 
experience, no offence is committed unless some 
defect or damage is apparent. This in turn might 
require the prosecution to have been brought 
immediately. 
[49] The respondents also contended that if 
“otherwise mutilates” has the extended meaning 
provided by the term “female genital mutilation”, 
s 45(1) would make it an offence to carry out a 
cosmetic procedure undertaken by some adult 
women, such as that which involves the piercing of 
the genitals. The answer to the argument is that no 
such problem would arise if “otherwise mutilates” is 
taken to refer to practices to which female genital 
mutilation refers. 
Section 45(3) 
[50] The respondents also pointed to s 45(3) in aid 
of the construction for which they contended. 
Subsection (3) provides, in relevant part, that it is not 
an offence against s 45(1) to perform a surgical 
operation if it is necessary for the health of the 
person and it is performed by a medical practitioner. 
It is most clearly protective of beneficial medical 
procedures such as may be necessary during or 
following childbirth or to correct or repair some of 
the effects of forms of female genital mutilation such 
as infibulation. 
[51] The point made by the respondents respecting 
s 45(3) is that it would be redundant if the section 
proscribed the practice of female genital mutilation, 
which is necessarily for non-medical purposes. 
However, s 45(3), commencing with the words “It is 
not an offence against this section …”, is properly 
read as a clarification inserted for the avoidance of 
doubt, and not as an exception to s 45(1). 


Offence provisions 


[52] A statutory offence provision is to be 
construed by reference to the ordinary rules of 
construction. The old rule, that statutes creating 
offences should be strictly construed, has lost much 
of its importance.73 It is nevertheless accepted that 
offence provisions may have serious consequences. 
This suggests the need for caution in accepting any 


 
 


71 A2 v The Queen [2018] NSWCCA 174 at [517]-[519]. 
72 A2 v The Queen [2018] NSWCCA 174 at [521]. 
73 Beckwith v The Queen (1976) 135 CLR 569 at 576; 51 ALJR 247. See also Deming No 456 Pty Ltd v Brisbane Unit Development 


Corporation Pty Ltd (1983) 155 CLR 129 at 145; 58 ALJR 1; Waugh v Kippen (1986) 160 CLR 156 at 164; 60 ALJR 250. 
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“loose” construction of an offence provision.74 The 
language of a penal provision should not be unduly 
stretched75 or extended.76 Any real ambiguity as to 
meaning is to be resolved in favour of an accused. 
An ambiguity which calls for such resolution is, 
however, one which persists after the application of 
the ordinary rules of construction.77 
[53] The meaning to be given to “otherwise 
mutilates”, as referable to practices falling within the 
umbrella term “female genital mutilation”, does not 
involve any artificial or unexplained extension. There 
is no ambiguity as to its meaning after it is 
considered in its context and by reference to the 
mischief to which it is directed and its purposes. The 
word “mutilates” in its ordinary usage is simply 
displaced in order to give effect to the purpose of 
s 45, to prohibit the practice of female genital 
mutilation on female children in order to achieve its 
cessation. So understood, “otherwise mutilates” is to 
be taken to refer to female genital mutilation in all its 
injurious forms. 
[54] Cases such as Milne v The Queen78 do not 
avail the respondents. There, the construction for 
which the respondent contended was not borne out 
by the text of the provision, and its purpose, evident 
from extrinsic materials, did not require it. In SAS 
Trustee Corporation v Miles,79 it was said that a 
court should construe a statute according to its terms 
rather than preconceptions about policy,80 but here 
there is no question of any preconception. The policy 
of s 45 is stark. The joint judgment in Grajewski v 
Director of Public Prosecutions (NSW)81 adopted the 
ordinary meaning of the word “damage”, but that 
was in large part because there was no support for 
any other meaning and the legislative history did not 
support an extended meaning.82 
[55] A broad construction of an offence provision 


may be warranted in a particular case. This may be 
when its purpose is protective. In R v Sharpe,83 
McLachlin CJ of the Supreme Court of Canada 
construed offence provisions relating to child 
pornography broadly in a number of respects. Her 
Honour interpreted the provisions in accordance with 
Parliament’s main purpose in creating those offences: 
to prevent harm to children through sexual abuse. A 
similar purposive approach was taken by the Court of 
Appeal of the Supreme Court of Victoria in Clarkson 
v The Queen84 in rejecting an argument that 
“apparent or ostensible consent” could be a 
mitigating factor in sexual offences relating to 
underage sex. 
[56] A construction which gives a broader scope to 
s 45 is consistent with its wider purpose, to prohibit 
completely female genital mutilation practices injuri- 
ous to female children. That purpose is consistent 
with Australia’s obligations under the Convention on 
the Rights of the Child, to which the FLC Report 
drew attention. 
[57] In R v Wei Tang,85 which concerned the 
offence of slavery in s 270.3 of the Criminal Code 
(Cth), it was argued that the term “slavery” was 
confined in its meaning to the exercise of powers 
consistent with rights of ownership, or “chattel 
slavery”. Gleeson CJ observed that although the 
definition of slavery in s 270.1 was not identical to 
that in the International Convention to Suppress the 
Slave Trade and Slavery of 1926, the s 270.1 
definition was clearly enough derived from the 
Convention.86 The purpose, context and text of the 
Convention did not limit slavery to its de jure status. 
The Convention was directed to “the complete 
abolition of slavery in all its forms”, and reflected a 
purpose of bringing about the abolition of the de 
facto condition of slavery.87 Accordingly, his Honour 


 
 


74 Stevens v Kabushiki Kaisha Sony Computer Entertainment (2005) 224 CLR 193 at [45]; 79 ALJR 1850. 
75 Allan v Quinlan; Ex parte Allan [1987] 1 Qd R 213 at 215, referred to in Milne v The Queen (2014) 252 CLR 149 at [38]; 88 ALJR 


395. 
76 Beckwith v The Queen (1976) 135 CLR 569 at 576; 51 ALJR 247. 
77 Barker v The Queen (1983) 153 CLR 338 at 355; 57 ALJR 426; Chew v The Queen (1992) 173 CLR 626 at 632; 66 ALJR 383. 
78 Milne v The Queen (2014) 252 CLR 149; 88 ALJR 395. 
79 SAS Trustee Corporation v Miles (2018) 92 ALJR 1064. 
80 SAS Trustee Corporation v Miles (2018) 92 ALJR 1064 at [32]. 
81 Grajewski v Director of Public Prosecutions (NSW) (2019) 93 ALJR 405. 
82 Grajewski v Director of Public Prosecutions (NSW) (2019) 93 ALJR 405 at [13]. 
83 R v Sharpe [2001] 1 SCR 45 at [38], [43]. 
84 Clarkson v The Queen (2011) 32 VR 361. 
85 R v Tang (2008) 237 CLR 1; 82 ALJR 1334. 
86 R v Tang (2008) 237 CLR 1 at [21]; 82 ALJR 1334. 
87 R v Tang (2008) 237 CLR 1 at [25]-[27]; 82 ALJR 1334. 
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held that it would be inconsistent with the 
considerations of purpose, context and text to read 
“slavery” in ss 270.1 and 270.3 as limited to “chattel 
slavery”. 
[58] A purposive approach of this kind does not 
suggest that the language of a statutory provision is 
to be ignored. It is rather that a broader meaning of 
the language is to be preferred over its ordinary or 
grammatical meaning. It is necessary to do so to give 
effect to the provision’s purpose. That purpose is 
evident from the use of the term “female genital 
mutilation” in the heading and extrinsic materials. 
The word “mutilates” is to be understood as a term of 
condemnation of any of the practices referred to in 
the FLC Report injurious to a female child. It follows 
that an injury such as cutting or nicking the clitoris 
of a female child cannot be said to be de minimis. 


Injury – to any extent? 
[59] It also follows that the trial judge did not 
misdirect the jury in summing up that the word 
“‘mutilate’ in the context of female genital mutilation 
means to injure to any extent”. The Court of 
Criminal Appeal, it will be recalled, considered that 
those words would convey to a jury that a de 
minimis injury would be sufficient for the offence. 
But the trial judge’s direction was legally correct as 
consistent with the FLC Report and it provided the 
necessary explanation of the issue before the jury. 
[60] The function of a summing up is to provide 
information to a jury to assist it to carry out its task 
having regard to the particular circumstances of the 
case.88 The particular issue here in question was 
whether what occurred involved no injury at all. It 
was the defence case that the khatna ceremony was 
partly symbolic and involved merely the placing of a 
surgical instrument on the vulva of the complainants. 
It was described as “skin sniffing the steel”, and as 
involving no nicking or cutting and therefore no 
damage or injury to the complainants. The Crown 
submitted that this concept was bizarre and implau- 
sible. 
[61] Against this background and in light of the 
defence submissions concerning the meaning of 
“mutilates”, it is apparent that the purpose of the trial 


judge’s direction that injury “to any extent” was 
sufficient was to emphasise that some injury was 
necessary but that a threshold of serious injury was 
not required. His Honour, correctly, was concerned to 
disabuse the jury of the notion that “mutilates” bears 
its ordinary meaning. 


Meaning of “clitoris” 
[62] The indictment charged the respondents with 
the mutilation of the clitoris of each of C1 and C2. 
The trial judge directed the jury that “what the 
Crown has to prove, for you to convict Kubra 
Magennis on this count, is that she performed an act 
which mutilated the clitoris. The clitoris … includes 
the clitoral hood or prepuce. So this charge is one 
that requires identification of a particular part of the 
anatomy.”89 
[63] The defence had pointed to a number of 
dictionary definitions, including medical dictionary 
definitions, which suggested that the prepuce is part 
of the labia minora.90 The trial judge considered that 
the issue was capable of being moot to an extent, 
given that the definitions and medical evidence 
demonstrate that if the prepuce is not part of the 
clitoris, it is part of the labia minora. But if that were 
the case it might have been necessary to amend the 
indictment.91 
[64] His Honour construed “clitoris” broadly, 
having regard to the context and purpose of s 45(1). 
He observed that female genital mutilation proce- 
dures are not carried out by surgeons.92 Although the 
legislature had identified three particular areas and 
had not used a broader term such as “genital area”, 
his Honour was satisfied that, as a matter of 
construction, “the clitoris and the prepuce of the 
clitoris are so closely interrelated that the prepuce 
may be regarded as part of the clitoris although, for 
technical purposes, it may also be regarded as part of 
the labia minora”.93 
[65] It does not appear to have been contended by 
the parties that the word “clitoris” has a technical 
meaning which invites recourse to expert evidence.94 
Nevertheless, the Crown adduced evidence from 
medical experts as to its meaning. Dr Susan Marks, a 
specialist at the Westmead Children’s Hospital, gave 


 
 


88 Alford v Magee (1952) 85 CLR 437 at 466; Darkan v The Queen (2006) 227 CLR 373 at [67]; 80 ALJR 1250. 
89 A2 v The Queen [2018] NSWCCA 174 at [456]. 
90 R v A2 (No 2) (2015) 253 A Crim R 534 at [263]. 
91 R v A2 (No 2) (2015) 253 A Crim R 534 at [267]. 
92 R v A2 (No 2) (2015) 253 A Crim R 534 at [268]. 
93 R v A2 (No 2) (2015) 253 A Crim R 534 at [270]. 
94 Australian Gas Light Co v Valuer-General (NSW) (1940) 40 SR (NSW) 126 at 137. 
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evidence that the clitoral anatomy includes its hood, 
because they are closely physically related to each 
other, although the clitoris and its hood are different 
tissue. Professor Gregory Jenkins, a specialist 
gynaecologist, gave evidence that he would see the 
clitoris and prepuce as separate structures, but 
observed that they are very close together. Profes- 
sor Sonia Grover, the director of the Department of 
Paediatric and Adolescent Gynaecology at the Royal 
Children’s Hospital, described the word “clitoris” as 
a global term which included structures such as the 
clitoral ridge, the clitoral hood, the shaft of the 
clitoris, the clitoral glans and the prepuce. 


 
[66] Reviewing the medical evidence, the Court of 
Criminal Appeal observed that the fact that Profes- 
sor Jenkins considered the clitoris and prepuce to be 
separate structures “would not detract from the 
proposition that together they might be viewed as 
forming part of the clitoris as a whole”.95 Neverthe- 
less the Court found that the medical dictionary 
definitions differentiated between the clitoris and 
prepuce. It said that where the legislature has 
identified separate anatomical parts of the genital 
area with some precision it must be taken to be 
distinguishing between them. It held that “[g]iven 
that this is a penal statute, precision in identifying the 
relevant body part is important”.96 The Court of 
Criminal Appeal concluded that the trial judge had 
been in error in this aspect of his summing up.97 


[67] The approach of the trial judge to the 
construction of s 45(1)(a) is to be preferred as one 
which promotes the purpose of s 45(1).98 As 
explained above, that purpose was to prohibit all 
forms of injurious female genital mutilation, proce- 
dures which, the FLC Report had observed,99 are not 
generally carried out by surgeons or with any 
precision. This context and purpose does not suggest 
an intention that any narrow or technical meaning be 
applied so as to exclude anatomical structures that 
are closely interrelated with the labia majora, labia 
minora or clitoris. 


Relief 
[68] It follows, in our view, that the appeals should 
be allowed. It remains to determine the nature of the 
relief that is appropriate in the circumstances. 
[69] Section 37 of the Judiciary Act 1903 (Cth) 
provides that this Court, in its appellate jurisdiction, 
may give such judgment as ought to have been given 
in the first instance and, if the cause is not pending in 
this Court, may remit the cause to the court from 
which the appeal was brought. This directs attention 
to the powers of the Court of Criminal Appeal on the 
appeals to that Court, in light of the judgment of this 
Court in these appeals. 
[70] Subject to the proviso, s 6(1) of the Criminal 
Appeal Act 1912 (NSW) (“the CA Act”) relevantly 
provides that the Court of Criminal Appeal shall 
allow an appeal from a conviction on indictment100 
where it is of the opinion that the verdict of the jury 
is “unreasonable, or cannot be supported, having 
regard to the evidence, or … that on any other 
ground whatsoever there was a miscarriage of 
justice”. Section 6(2) of the CA Act governs the 
consequential orders. 
[71] The Court of Criminal Appeal allowed the 
respondents’ appeals against their convictions on 
various grounds. The determination of two of those 
grounds depended upon the Court of Criminal 
Appeal’s erroneous construction of s 45(1)(a) of the 
Crimes Act. Other successful grounds were, however, 
independent of the substantive issues on these 
appeals. Those grounds turned instead upon conclu- 
sions that evidence had improperly been admitted at 
the respondents’ trials;101 that the trial judge had 
erred in ruling that C2 was competent to give sworn 
evidence;102 and that there had been a miscarriage of 
justice on account of the absence from the trial of 
medical evidence which, by the time of the appeals, 
had become available.103 
[72] The first such error concerned the evidence of 
Dr X. The Crown tendered evidence at trial through 
Dr X as to the practice of khatna in the Dawoodi 
Bohra community in India in a period up to 1991. 


 
 


95 A2 v The Queen [2018] NSWCCA 174 at [525]. 
96 A2 v The Queen [2018] NSWCCA 174 at [526]. 
97 A2 v The Queen [2018] NSWCCA 174 at [527]. 
98 Interpretation Act 1987 (NSW), s 33. 
99 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 


(June 1994), pp 6 [2.01]-[2.02], 8 [2.11], 21 [3.02]. 
100 Brought pursuant to s 5(1) of the CA Act. 
101 A2 v The Queen [2018] NSWCCA 174 at [1090]. 
102 A2 v The Queen [2018] NSWCCA 174 at [850]. 
103 A2 v The Queen [2018] NSWCCA 174 at [358]. 
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Dr X’s knowledge was based on her personal 
experience of having a procedure undertaken on her 
genital area in 1950 or 1951, and on sociological 
studies based largely on anecdotal accounts from 
persons whom she interviewed. Her evidence was to 
the effect that the practice of khatna is static and 
non-ritualistic. 
[73] The Court of Criminal Appeal held that the 
evidence adduced from Dr X was partly speculative 
and was not derived from any area of specialised 
knowledge. It was not admissible under s 79(1) of 
the Evidence Act 1995 (NSW), which relates to 
expert evidence, and should not have been admit- 
ted.104 The appellant does not now challenge that 
conclusion. 
[74] The third error concerned new medical 
evidence which was adduced before the Court of 
Criminal Appeal. It is not necessary to detail it. It 
had the effect of excluding the possibility that the tip 
of the clitoral head or glans had in fact been removed 
from C1 and C2. That possibility had been left before 
the jury, in light of the evidence of one of the expert 
medical witnesses that she could not see the clitoral 
glans of either C1 or C2 during her examinations of 
them. Again, the appellant does not challenge the 
conclusion of the Court of Criminal Appeal that a 
potential miscarriage of justice thereby occurred. 
[75] In light of those concessions the appellant also 
concedes that, if its appeals to this Court are 
successful, this Court should leave undisturbed the 
Court of Criminal Appeal’s orders allowing the 
respondents’ appeals to that Court and quashing their 
convictions. But what the appellant did ask this Court 
to do if its appeals were allowed was to set aside the 
Court of Criminal Appeal’s consequential orders 
entering verdicts of acquittal and, in their place, 
order that new trials be had. The respondents argued 
that, if the appeals were allowed, this Court should 
set aside the orders entering the verdicts of acquittal 
and make no orders for new trials. In the alternative, 
it was said to be open to this Court to allow each 
appeal but leave undisturbed the Court of Criminal 
Appeal’s orders entering verdicts of acquittal. 
Sections 6(2) and 8(1) of CA Act 
[76] Section 6(2) of the CA Act provides that if an 
appeal against conviction is allowed, the Court of 


Criminal Appeal “shall … quash the conviction and 
direct a judgment and verdict of acquittal to be 
entered”. The subsection is subject to other provi- 
sions of the CA Act and, in particular, s 8(1), which 
provides that on an appeal the Court may order a 
new trial if it considers that a miscarriage of justice 
has occurred and that, having regard to all the 
circumstances, the miscarriage can be more ad- 
equately remedied by an order for a new trial than by 
any other order which the Court is empowered to 
make. The orders sought by the respondents seem 
contrary to the terms of s 6(2). Here context provides 
little assistance in the construction of s 6(2) except 
that, taken with s 8(1), it appears to provide only a 
binary choice. The terms of s 6(2) appear to require 
an order for entry of acquittal unless the Court’s 
other powers, such as that to order a retrial, are 
exercised. The premise of s 6(2), in a case such as 
this, is that, if a retrial is not ordered, the person 
whose conviction has been set aside is entitled to an 
acquittal. 
[77] It may be observed that in Jiminez v The 
Queen,105 where it was not considered appropriate to 
order a retrial, this Court ordered the entry of a 
verdict of acquittal. The reasons in Jiminez did not 
discuss the option here suggested and no other 
decision of this Court appears to have discussed the 
question in any detail. In these circumstances the 
parties provided further written submissions at the 
request of the Court. 
[78] In their joint submissions the respondents 
argued that it is open to the Court to quash the 
conviction and decline to make a further order. They 
pointed to a number of cases where this has occurred. 
None of these cases explains how this choice was 
seen to be open as a matter of the construction of 
ss 6(2) and 8(1). 
[79] Some cases to which the respondents referred 
are explicable on another basis. Cases such as Maher 
v The Queen106 stand for the proposition that there is 
no need to enter a verdict of acquittal where it has 
been held that the trial itself is a nullity, or where the 
indictment is invalid. In R v Swansson,107 Simpson J 
pointed out that the inevitable consequence of 
allowing an appeal is the quashing of the conviction. 
The dilemma, her Honour noted, was how the Court 
could then declare the trials to be a nullity – never to 


 
 


104 A2 v The Queen [2018] NSWCCA 174 at [713]-[714]. 
105 Jiminez v The Queen (1992) 173 CLR 572; 66 ALJR 292. 
106 Maher v The Queen (1987) 163 CLR 221; 61 ALJR 432. See also R v Brown (2004) 148 A Crim R 268; R v Halmi (2005) 62 


NSWLR 263; R v Swansson (2007) 69 NSWLR 406. 
107 R v Swansson (2007) 69 NSWLR 406 at [179]-[180]. 
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have taken place – and yet order new trials to be had. 
In that circumstance, her Honour opined, the Court 
should merely quash the conviction. Whatever be the 
correct approach in cases of this kind, these cases do 
not support the proposition that it is open to the 
Court to quash a conviction but not order a retrial or 
enter a verdict of acquittal. 


[80] It is true that there are some cases where this 
Court has simply made an order quashing a 
conviction,108 but, as they do not contain any 
discussion of whether a verdict of acquittal ought to 
be entered in circumstances where the Court 
determined not to order a retrial, the omission of an 
order entering a verdict of acquittal may have been 
the product of oversight. 


[81] In Gerakiteys v The Queen,109 upon which the 
respondents relied, it was held that the applicant’s 
conviction on a broad conspiracy charge could not be 
supported by the evidence and therefore should be 
quashed. For the same reason, it was not considered 
to be appropriate to order a retrial. Gibbs CJ 
discussed whether it was appropriate to order a retrial 
and concluded110 that the appropriate course was 
simply to quash the conviction and leave it to the 
Crown to decide whether to prosecute in respect of 
one or other of the more limited conspiracies which 
could be supported by the evidence. His Honour did 
not discuss the entry of a verdict of acquittal. None 
was sought. Each of Murphy J111 and Deane J112 
expressed the view that the applicant was in the 
circumstances entitled to an acquittal. 
[82] In Pedrana,113 Ipp A-JA, referring to ss 6(2) 
and 8(1), said that these provisions “do not empower 
the court to order that no new trial should be held. 
Nor do they empower the court to quash the 
conviction and make no other order.” The view that 
these provisions present the only alternatives where 
an appeal against conviction on indictment is allowed 


is consistent with statements by members of this 
Court in R v Taufahema114 that “[t]he question is 
whether an order for a new trial is a more adequate 
remedy for the flaws in that trial than an order for an 
acquittal” and in Spies v The Queen115 that “[i]f this 
Court were now to refuse to order a new trial of that 
charge, the appellant would be acquitted of all 
charges”. 
[83] It follows in our view that it is not open to 
construe ss 6(2) and 8(1) of the CA Act as permitting 
the Court of Criminal Appeal in a case such as the 
present to quash the respondents’ convictions but 
neither order a new trial nor enter verdicts of 
acquittal. That is sufficient to dispose of the 
respondents’ primary contention. 


A new trial? 


[84] As to the respondents’ alternative contention, 
unless the interests of justice require the entry of a 
verdict of acquittal, an appellate court would 
ordinarily order a new trial where there is sufficient 
evidence to support a conviction.116 
[85] It is well settled that provisions such as s 8(1) 
confer a discretion to order a new trial.117 There may 
be factors which suggest that such an order is not 
appropriate.118 In the present case there are some 
such factors. C1 and C2 were children when they 
were interviewed by police and when they gave 
evidence at a trial which took place in 2015. The trial 
judge, in considering whether C1 and C2 were 
compellable to give evidence against their mother, 
accepted that there was a likelihood that psychologi- 
cal harm might be caused to them. There could be 
little doubt that a second trial would compound that 
distress. Unlike cases involving sexual offences, C1 
and C2 would be required to give evidence at a new 
trial. The provision of the Criminal Procedure Act 


 


108 Callaghan v The Queen (1952) 87 CLR 115; Croton v The Queen (1967) 117 CLR 326; 41 ALJR 289; Timbu Kolian v The Queen 
(1968) 119 CLR 47; 42 ALJR 295; Whitehorn v The Queen (1983) 152 CLR 657; 57 ALJR 809. 


109 Gerakiteys v The Queen (1984) 153 CLR 317; 58 ALJR 182. 
110 Gerakiteys v The Queen (1984) 153 CLR 317 at 321-322; 58 ALJR 182. 
111 Gerakiteys v The Queen (1984) 153 CLR 317 at 322; 58 ALJR 182. 
112 Gerakiteys v The Queen (1984) 153 CLR 317 at 336-337; 58 ALJR 182. 
113 R v Pedrana (2001) 123 A Crim R 1 at [71]. 
114 R v Taufahema (2007) 228 CLR 232 at [51]; 81 ALJR 800. 
115 Spies v The Queen (2000) 201 CLR 603 at [103]; 74 ALJR 1263. 
116 Spies v The Queen (2000) 201 CLR 603 at [103]-[104]; 74 ALJR 1263. 
117 Peacock v The King (1911) 13 CLR 619; Director of Public Prosecutions (Nauru) v Fowler (1984) 154 CLR 627 at 630; 58 ALJR 


469. 
118 Jiminez v The Queen (1992) 173 CLR 572 at 584-585, 590-591; 66 ALJR 292; R v Taufahema (2007) 228 CLR 232 at [55]; 81 
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1986 (NSW) that protects vulnerable witnesses119 
does not permit the tender of a complainant’s 
original evidence at a retrial of offences contrary to 
s 45 or s 59 of the Crimes Act. Additionally, A2 and 
Ms Magennis have served the sentences imposed on 
them, and Mr Vaziri served three months of his 
sentence in full-time imprisonment and was then 
subject to strict bail conditions for a period of more 
than 13 months. 
[86] These factors might be thought to point 
against an order for new trials. The dilemma which it 
might create for a court is that a verdict of acquittal 
does not seem appropriate either. It was, in part, to 
this difficulty that the parties’ arguments concerning 
ss 6(2) and 8(1) were addressed. It seems to us that, 
in the special circumstances of this case, there may 
be another course open. It is to order a new trial and 
leave the question whether one be had to the 
discretion of the Crown. 
[87] There is, however, a question which is 
necessarily antecedent to considerations of this kind. 
It is that mentioned earlier, whether there is sufficient 
evidence to warrant an order for a new trial. 
The test of suffıciency 
[88] The question of whether there is sufficient 
evidence to support a conviction is ordinarily to be 
determined in accordance with the test adopted120 in 
Doney v The Queen: 


[I]f there is evidence (even if tenuous or inherently 
weak or vague) which can be taken into account by 
the jury in its deliberations and that evidence is 
capable of supporting a verdict of guilty, the matter 
must be left to the jury for its decision. Or, to put the 
matter in more usual terms, a verdict of not guilty 
may be directed only if there is a defect in the 
evidence such that, taken at its highest, it will not 
sustain a verdict of guilty. 


[89] The test in Doney stands in contrast to the test 
in M v The Queen121 that is applied in the 
determination of whether a verdict is unreasonable or 
unsafe and unsatisfactory: 


 
Where, notwithstanding that as a matter of law there 
is evidence to sustain a verdict, a court of criminal 
appeal is asked to conclude that the verdict is unsafe 
or unsatisfactory, the question which the court must 
ask itself is whether it thinks that upon the whole of 
the evidence it was open to the jury to be satisfied 
beyond reasonable doubt that the accused was guilty. 
But in answering that question the court must not 
disregard or discount either the consideration that 
the jury is the body entrusted with the primary 
responsibility of determining guilt or innocence, or 
the consideration that the jury has had the benefit of 
having seen and heard the witnesses. On the 
contrary, the court must pay full regard to those 
considerations.122 


 
[90] Although consideration of the “interests of 
justice” may accommodate or require the application 
of this more stringent standard of review,123 at the 
first stage of the analysis consideration of the 
sufficiency of the evidence invokes the lesser 
standard identified in Doney. Thus, in Peacock v The 
King,124 Barton J described125 the question as being 
whether the evidence is “capable of the inference of 
guilt, albeit some other inference or theory be 
possible [and, if so] it is for the jury … to say … 
whether the inference … overcomes all other 
inferences or hypotheses, as to leave no reasonable 
doubt of guilt in their minds”. In Director of Public 
Prosecutions (Nauru) v Fowler,126 Gibbs CJ, 
Murphy, Wilson, Dawson and Deane JJ posed the 
question in terms of whether “the admissible 
evidence given at the original trial was sufficiently 
cogent to justify a conviction”. In Spies v The 
Queen,127 Gaudron, McHugh, Gummow and 
Hayne JJ stated the test in terms of whether “there is 
evidence to support the charge”. 


 
[91] Application of the Doney test requires assess- 
ment of the sufficiency of the evidence taking the 
prosecution evidence (including the answers of 
prosecution witnesses to cross-examination) at its 
highest and drawing all inferences favourable to the 


 


119 Section 306B(1). 
120 Doney v The Queen (1990) 171 CLR 207 at 214-215; see also at 212-213; 65 ALJR 45, approving R v Prasad (1979) 23 SASR 161 


at 162, Re Attorney-General’s Reference (No 1 of 1983) [1983] 2 VR 410 and R v R (1989) 18 NSWLR 74 at 77. See and compare 
R v Galbraith [1981] 1 WLR 1039 at 1042; [1981] 2 All ER 1060 at 1062. 


121 M v The Queen (1994) 181 CLR 487; 69 ALJR 83. 
122 M v The Queen (1994) 181 CLR 487 at 493; 69 ALJR 83 (footnotes omitted). 
123 See JB v The Queen (No 2) [2016] NSWCCA 67 at [135]. 
124 Peacock v The King (1911) 13 CLR 619. 
125 Peacock v The King (1911) 13 CLR 619 at 651-652; see also at 675. 
126 Director of Public Prosecutions (Nauru) v Fowler (1984) 154 CLR 627 at 630; 58 ALJR 469. 
127 Spies v The Queen (2000) 201 CLR 603 at [104]; 74 ALJR 1263. 
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prosecution case that are reasonably open.128 If the 
case is circumstantial, it is not to the point that the 
court may consider an hypothesis consistent with 
innocence to be reasonably open on the evidence.129 
The question is whether a jury, taking the evidence at 
its highest and drawing all reasonably open 
inferences that are most favourable to the Crown, 
could rationally exclude that hypothesis.130 Subject 
to contrary statutory provision, the court does not 
need to consider evidence that contradicts, qualifies 
or explains the prosecution’s case or that supports the 
accused’s case.131 That requires consideration of the 
evidence. 


The evidence 


i) Admissions and matters not in dispute 


[92] At trial, the respondents defended the charges 
on a narrow basis. They did not dispute (and, in the 
case of A2 and Ms Magennis, formally admitted in 
their Notices of Defence Response) that A2 was 
present in a room with the complainants on the 
relevant occasions while Ms Magennis examined and 
made contact with the complainants’ genitalia during 
a “symbolic ceremony” that involved the placing of 
forceps on the vulva (not the clitoris) of the 
complainants without cutting them. This procedure 
was described as “skin sniffing the steel”. Though 
Mr Vaziri was not present during the procedures, his 
defence was, in effect, common to that of A2 and 
Ms Magennis, because he did not dispute that he had 
assisted in covering up their actions. 


ii) C1’s evidence 


[93] C1’s evidence was adduced in the form of a 
recorded interview conducted by two members of the 
Joint Investigation Response Team (“the JIRT”) on 
29 August 2012 and supplemented by her oral 
testimony at trial. During the interview, C1 was 
asked about “khatana [sic]”. When asked what the 
procedure involved, she stated that “[w]ell, they give 
um, a little cut there”, by which she meant “[i]n your 
private part”. It is, as the Court of Criminal Appeal 
noted,132 to be observed that the concept of “cutting” 
was first introduced by the interviewer, as was the 


concept of “cutting to the private part”. Nevertheless, 
C1 explained that she knew what “khatana” was 
“[b]ecause it’s happened to me”. She said that when 
she was seven years old she had had her private part 
cut by an unknown female at her grandmother’s 
sister’s house. She told investigators that “my mum 
tells me not to go around telling everyone that 
much”. 
[94] At trial, C1 said that during the procedure she 
had seen a “silver toolish thing” and that it looked a 
bit like scissors: “it had sort of a point, a roundish 
stick sort of thing and two finger-holes I think. I’m 
not sure.” C1 drew the implement and the drawing 
was tendered on the trial as Exhibit B. 
[95] Thereafter, C1 was told to close her eyes. 
Consequently, she did not see the procedure occur. 
But she knew something had happened because she 
felt “a bit of pain and then a weird sort of feeling” in 
her private parts. She was unsure of the nature of the 
pain, describing it as like “a pinching or a cutting, 
I’m not sure”, and, in re-examination, she said that “I 
don’t really think it was a pinching, it just felt a bit 
like it. … I’m not completely sure if it was cut, 
although it is most likely it was cut”. There was no 
lasting pain. She saw no blood at that, or any other, 
time. 
[96] C1 also stated that while the procedure was 
being performed there were a number of women, 
including A2 (her mother), A5 (her paternal 
grandmother), A3 (her paternal grandaunt) and 
another unknown female (on the Crown case, 
Ms Magennis) surrounding her to “calm [her] down”. 
iii) C2’s evidence 


[97] Like C1, C2’s evidence was adduced in the 
form of a recorded interview conducted by the same 
two members of the JIRT on 29 August 2012 and 
supplemented by her oral testimony at trial. C2 had 
an intellectual disability and, as we have observed, 
on that and other bases the Court of Criminal Appeal 
allowed a ground of appeal alleging that she was not 
competent to give sworn evidence.133 
[98] Nevertheless, in her JIRT interview C2 was 
asked the (admittedly leading) question, “[w]e heard 


 
 


128 Doney v The Queen (1990) 171 CLR 207 at 213-214; 65 ALJR 45; Re Attorney-General’s Reference (No 1 of 1983) [1983] 2 VR 
410 at 415 and R v R (1989) 18 NSWLR 74 at 81, both citing Haw Tua Tau v Public Prosecutor [1982] AC 136 at 151. 


129 Re Attorney-General’s Reference (No 1 of 1983) [1983] 2 VR 410 at 415-416. 
130 Director of Public Prosecutions (Vic) v Iliopoulos (Ruling No 3) [2016] VSC 132 at [8]-[9]. 
131 Doney v The Queen (1990) 171 CLR 207 at 214-215; 65 ALJR 45; R v R (1989) 18 NSWLR 74 at 81, 82; see also Glass, “The 


Insufficiency of Evidence to Raise a Case to Answer” (1981) 55 Australian Law Journal 842 at 845-846. 
132 A2 v The Queen [2018] NSWCCA 174 at [25]. 
133 A2 v The Queen [2018] NSWCCA 174 at [881]. 
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that you had had a cut on your private parts. Is that 
true?” C2 answered, “[y]es”. When further 
questioned, C2 told the JIRT members that she 
remembered an occasion when she had been lying 
down on cushions in her parents’ home and felt 
“[h]urting”. When asked where it hurt, she said “[i]n 
my bottom”. C2 was unable to identify “the private 
part” on a “body sketch”, tendered as Exhibit C. The 
Court of Criminal Appeal described the sketch as 
showing that the words “tummy” and “knee” were 
written with an arrow pointing to those parts of the 
body. This Court has not been provided with a copy 
of that exhibit. 
[99] When asked whether she knew what khatna 
was, C2 indicated that she did not know. When asked 
who else was home during the procedure, C2 said, “I 
don’t want to tell you”. 
[100] C1 also provided some limited evidence 
regarding the alleged offence against C2. She said 
that the last time she saw the woman who had 
performed the procedure on her was “when she had 
to do that thing to my sister”. 


iv) Evidence of conversations recorded by listening 
device and telephone intercepts 


[101] There was a large body of covertly recorded 
evidence  of  conversations  between A2, 
Ms Magennis, Mr Vaziri and other, uncharged 
persons such as A2’s husband (A1), A1’s aunt (A3), 
and a religious authority. In brief, it consisted of 
evidence that was said to demonstrate that the 
respondents had an awareness of the practice of 
khatna and that they understood it to involve 
cutting;134 and evidence said to demonstrate a 
consciousness of guilt (most notably concerning the 
“Africa checking story”135 and A2’s admonishment 
of the complainants, following their interviews, for 
revealing “a big secret”). It will be necessary to say 
something more of that evidence later in these 
reasons. 


v) Medical evidence 


[102] As noted earlier, expert medical evidence 
was given by Dr Marks, who clinically examined C1 


and C2 in 2012, and Professors Jenkins and Grover, 
who interpreted Dr Marks’ clinical findings and 
made other relevant observations. In substance, their 
evidence fell into three broad categories: evidence 
interpreting Dr Marks’ inability to visualise the 
clitoral glans (the possibility of excision of the glans 
versus innocent possibilities, such as difficulty 
visualising the glans for ordinary developmental 
reasons);136 evidence regarding the degree of pain, 
bleeding and scarring one would anticipate if the 
clitoris or prepuce had been cut; and evidence 
regarding the anatomy of the clitoris and, 
specifically, whether the prepuce forms a part of the 
clitoris. 


vi) The evidence of Dr X 


[103] Dr X was a retired professor who had taught 
in Mumbai for 36 years in the areas of psychology 
and women’s studies. Her evidence regarding the 
practice of female genital mutilation within the 
Dawoodi Bohra community was based on a 
combination of academic research, interviews with 
participants in female genital mutilation procedures, 
and personal knowledge derived from her member- 
ship of the Dawoodi Bohra community and the 
experience of having been the victim of female 
genital mutilation as a child. She gave evidence to 
the effect that the practice of khatna within the 
Dawoodi Bohra community in India involved the 
excision of a part of the clitoris or prepuce and that 
the practice within that community was “static”, in 
the sense that it neither changed over time nor varied 
depending on the location of the community. As has 
been seen, the Court of Criminal Appeal partially 
upheld a ground concerning the admissibility of 
Dr X’s evidence, and the appellant did not seek to 
impugn that holding in this Court. That eliminates 
the capacity of Dr X’s evidence to prove what 
procedure was conducted. 


vii) Miscellaneous exculpatory evidence 


[104] The Court of Criminal Appeal noted the 
existence of numerous items of, at least arguably, 
exculpatory evidence. They included representations 


 
 


134 The Court of Criminal Appeal described the “high point” of this evidence to be a conversation between A1 and A2 during the 
course of which A1 asked “[i]n us do they cut skin … or do they cut the whole clitoris?” and A2 responded, “[n]o they just do a 
little bit … just little”. There was debate as to whether this was a reference to what had happened to C1 or C2, or what happened 
in the wider Dawoodi Bohra community: A2 v The Queen [2018] NSWCCA 174 at [72], [630]. 


135 One recorded telephone conversation tended to prove that Mr Vaziri had encouraged A1 to falsely tell police that he and A2 had 
arranged for Ms Magennis to attend and examine the children out of a concern to ensure that they had not been circumcised on a 
recent African holiday. 


136 This evidence falls away in view of the fresh evidence, admitted by the Court of Criminal Appeal, which demonstrated that upon 
subsequent examination the clitorises were capable of being seen. 
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recorded in the surveillance material which were 
consistent with discussion by the respondents of a 
symbolic ceremony; evidence of A3, that on the day 
of C1’s procedure A2 had told her she wanted to 
conduct a “symbolic khatna” and that A3 had heard 
Ms Magennis tell C1 words to the effect of, “it won’t 
hurt you. I’m just going to touch you”; and evidence 
of Ms Magennis, who positively asserted the defence 
hypothesis. In answer to C1’s evidence of experienc- 
ing some transient pain during the ceremony, 
Ms Magennis gave evidence that she, Ms Magennis, 
was an insulin-dependent diabetic, that she had 
performed the procedure when she had not eaten, that 
she was, therefore, probably hypoglycaemic, and that 
her hands had been shaking, so as to suggest in effect 
that she, Ms Magennis, might have pinched or 
pressed against C1’s genital area, thereby causing 
pain accidentally. 


Evidence suffıcient to convict 
[105] Taking the prosecution cases in relation to C1 
and C2 at their highest, and drawing all inferences 
most favourable to the Crown, the evidence supports 
inferences that C1 and C2 were both subjected to a 
procedure that involved a cut or nick to their clitoris 
or closely interrelated tissue. A jury would be entitled 
to accept C1’s evidence that she felt pain and that the 
pain felt most like a cut and did not feel like 
pinching. So, too, would the jury be entitled to accept 
C2’s evidence that she had experienced pain and, 
despite her statement that the pain was in her 
“bottom”, to conclude that C2 was describing pain in 
her genitals. That arises as a rational inference from 
the combination of A2’s and Ms Magennis’ 
admissions that an implement had been placed on 
that location and the evidence which demonstrated 
that C2’s descriptions of her body parts were 
imprecise. 
[106] It would further be reasonably open to a jury 
to infer, on balance, that C1 recalled seeing a pair of 
scissors. Such an inference would rationally be 
supported by the description C1 gave of the 
implement in her interview (“a silver toolish thing”); 
C1’s subsequent statement to A1 that “yes, once [the 
interviewers] asked for scissors … I saw scissor … 
[t]hey do something with scissors?”; and the fact that 
during the interview no reference had been made to 
scissors. Those considerations permitted the infer- 
ence that C1’s description was unprompted by 
anything said by the investigators. If a jury inferred 
from these or other matters that C1 recalled seeing 
scissors, it would be rationally open to the jury to 
accept that C1’s recollection was correct. 


[107] Furthermore, even if a jury were to take into 
account evidence which was exculpatory (and for the 
purposes of this exercise that possibility can be 
excluded), a rational jury could discount the 
significance of the medical evidence that there was 
no visible damage to the relevant body parts on the 
basis of the medical evidence that “the genital region 
heals rapidly and very well, typically without leaving 
a scar”, and, therefore, that any injury caused by a 
cut or a nick might be “not obvious at all”. Similarly, 
a jury could rationally conclude that it was 
immaterial that neither complainant reported seeing 
blood: the blood might have been overlooked. 
[108] It would also be reasonably open to a jury, on 
balance, to infer from the body of covertly recorded 
evidence, including, particularly, the conversations 
between A1 and A2, and between A1 and A2 and 
A1’s mother and aunt (A5 and A3, respectively), on 
29 August 2012, that A2 and A1 had an awareness of 
the practice of khatna and that they understood that 
practice to involve circumcision. It would be open to 
a jury to infer from A2’s response to A1’s questions 
on that day (“[i]n us do they cut skin? … or do they 
cut the whole clitoris?”) that “[n]o they just do a 
little bit … just little” that A2 understood circumci- 
sion in this context to involve the cutting of the skin 
of, or tissue closely related to, the clitoris. It would 
be open to infer from the use of the word “us” that 
this question and answer concerned, at least, the 
practice in the local Dawoodi Bohra community, of 
which A2 and her family were members, if not the 
practice within A1 and A2’s immediate family. 
[109] In a similar fashion, the covertly recorded 
telephone call between A2 and Ms Magennis on 
30 August 2012 would be rationally capable of 
supporting the inference that some minor injury was 
caused to the complainants’ genitals. In substance, 
that conversation was that when told that the children 
were going to be examined at Westmead Hospital, 
Ms Magennis said, “[n]o … No … Because the way 
I do no one knows even little bit.” She later said, 
“[i]f they asked. You can say kids are playing on 
swings, they play in the garden. Graze can happen if 
they fall”. On balance, it is open to infer from the 
expression “the way I do” (compared to, say, “I 
didn’t do anything”), as well as the reference to a 
“graze”, that Ms Magennis was describing a 
procedure that involved some minor or transient 
injury to the genitals which should not be apparent to 
the examining professionals but, if it were, could be 
explained on the basis of a playtime injury. Similarly, 
a jury might rationally conclude that Ms Magennis’ 
reference to there being “no scar or anything there” 


719







93 ALJR 1106] R v A2 (Kiefel CJ and Keane J) 1129 


was more probably premised on an understanding 
that there had been some injury but that, because of 
the “way” Ms Magennis had performed the 
procedure, the injury would not have been long- 
lasting. 
[110] More generally, the jury would be entitled to 
regard this body of evidence as tending to prove, on 
balance, that the respondents had lied to the police, 
encouraged others to do so, or admonished one or 
other of the complainants for speaking about the 
procedure, and, in particular, might infer on balance 
from the evidence that it tended to prove that the 
respondents had lied regarding their understanding of 
khatna as a practice that involves cutting, and that the 
respondents were conscious that they were guilty 
because the procedures had involved cutting or 
nicking. 
[111] Taken as a whole, these intermediate findings, 
including, specifically, the fact that C1 and C2 had 
experienced pain in their genital areas; the fact that 
A2 had requested that Ms Magennis perform the 
procedure and had been present during the proce- 
dure; the fact that A2 understood khatna “in us” to 
involve a “little” cut to the clitoris; the evidence of 
lies, general and specific; and the fact that the 
recorded statements, which demonstrated A2’s un- 
derstanding of the nature of the practice, occurred in 
the immediate context of conversations regarding the 
ongoing police investigation into procedures at that 
time suspected to have been performed on C1 and 
C2, would be capable of supporting the rational 
conclusion beyond reasonable doubt that the proce- 
dure performed on C1 and C2 involved a cut or nick. 


The matter should be remitted to the Court of 
Criminal Appeal 


[112] In the Court of Criminal Appeal, each of the 
respondents pressed grounds alleging that the 
verdicts were unreasonable. Those grounds were 
allowed but only on the basis that the expression 
“otherwise mutilates” necessitates that the relevant 
body part be rendered “imperfect or irreparably 
damaged in some fashion”137 and that the word 
“clitoris” does not include the prepuce. The Court of 


Criminal Appeal concluded138 that, upon that 
construction of the legislation, the verdicts on the 
s 45(1) counts were unreasonable or unsupported by 
the evidence. 


[113] Given the view which this Court takes of the 
meaning of “otherwise mutilates” and “clitoris”, it 
now remains to determine whether the jury’s verdict 
was, even so, unreasonable according to the test in 
M v The Queen. That necessitates a full review of the 
evidence led at trial, and, allowing for the advantages 
enjoyed by the jury, the determination of whether 
there is no reasonable possibility that the complain- 
ants’ clitorises (or any closely interrelated tissue) 
were not injured “to any extent”. 


[114] The judgment of the Court of Criminal 
Appeal implies that their Honours had doubts about 
the sufficiency of the evidence to prove the 
alternative counts. Read in context, those doubts 
appear as directed to the physical element that an 
assault charged under s 59 of the Crimes Act 
occasioned “actual bodily harm”.139 On the question 
of whether the alleged conduct had occurred, the 
Court of Criminal Appeal concluded140 that “it would 
be open to a jury to reject the defence case that a 
‘skin sniffing the steel’ ritual was performed in this 
matter, given the covertly recorded conversations and 
the admitted lies told regarding the Africa checking 
story”.141 To so conclude, however, did not require 
application of the standard of review identified in 
M v The Queen. 


[115] It is neither practical nor appropriate for this 
Court to undertake a full review of the evidence. It is 
not practical because this Court does not have access 
to the whole of the record. The only record of the 
evidence at trial is that which is contained, in 
summary form, in the judgments below; and, as has 
consistently been held in this Court, it is not 
appropriate for this Court to consider the sufficiency 
of the evidence when that task has not been 
undertaken by the court below.142 In those 
circumstances, the appropriate order is that each 
matter be remitted to the Court of Criminal Appeal 


 
 


137 A2 v The Queen [2018] NSWCCA 174 at [521]. 
138 A2 v The Queen [2018] NSWCCA 174 at [521]. 
139 A2 v The Queen [2018] NSWCCA 174 at [632]-[634]. 
140 A2 v The Queen [2018] NSWCCA 174 at [632]. 
141 Given their Honours’ indication of the particulars of the alleged conduct against which they were to judge the sufficiency of the 


evidence, that conclusion appears to amount to an acceptance that the evidence was sufficiently cogent as to enable a rational jury 
to infer that there “had been a cut or nick to the clitoris”. 


142 Miller v The Queen (2016) 259 CLR 380 at [82]; 90 ALJR 918, citing Cornwell v The Queen (2007) 231 CLR 260 at [102]; 81 
ALJR 840; see also R v Hillier (2007) 228 CLR 618 at [54]; 81 ALJR 886. 
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1130 HIGH COURT OF AUSTRALIA [(2019) 
 


for determination of Ground 2 of each respondent’s 
appeal to that Court in light of the proper 
construction of s 45(1)(a). 


Orders 
[116] These appeals should be allowed and the 
orders of the Court of Criminal Appeal be set aside. 
Each matter should be remitted to the Court of 
Criminal Appeal for determination of Ground 2 of 
each respondent’s appeal to that Court according to 
law. 


Bell and Gageler JJ. 
[117] The facts and procedural history are set out in 
the joint reasons of Kiefel CJ and Keane J and need 
not be repeated save to the extent that is necessary to 
explain these reasons. The principal issue in the 
appeals is the legal meaning of the words “otherwise 
mutilates” in s 45(1)(a) of the Crimes Act 1900 
(NSW) (“the Act”). The s 45(1)(a) offences with 
which the respondents were charged were alleged to 
have been committed between 18 October 2009 and 
9 October 2012. At all material times, s 45(1)(a) 
provided that “[a] person who … excises, infibulates 
or otherwise mutilates the whole or any part of the 
labia majora or labia minora or clitoris of another 
person” is liable to imprisonment for seven years.143 
[118] It was the prosecution case that Kubra 
Magennis was the principal in the first degree and A2 
the principal in the second degree in relation to each 
offence and that Shabbir Vaziri was an accessory 
after the fact to each offence. The indictment 
contained alternative counts alleging the aggravated 
assault occasioning actual bodily harm of C1 and 
C2.144 The counts charging the s 45(1)(a) offences 
averred that A2 and Kubra Magennis “mutilated the 
clitoris” of C1 and C2 respectively. On the trial of 
each respondent for the s 45(1)(a) offences, it was 
incumbent on the prosecution to prove that Kubra 
Magennis’ act resulted in the mutilation of the 
clitoris of C1 and C2, as the case may be. 
[119] The jury was directed that: 


The word “mutilate” in the context of female genital 
mutilation means to injure to any extent. It is not 
necessary for the Crown to establish that serious 
injury resulted. In the context of this trial, a nick or 
cut is capable of constituting mutilation for the 
purpose of this alleged offence. 


[120] In upholding the respondents’ challenge to 
this direction, the Court of Criminal Appeal of the 
Supreme Court of New South Wales said that the 
superficial shedding of skin cells as the result of a 
nick or cut that leaves no visible scarring, and that on 
medical examination is not found to have occasioned 
damage to the skin or nerve tissue, does not amount 
to mutilation of the clitoris within the meaning of 
s 45(1)(a).145 Their Honours held that, while a cut or 
nick might result in the mutilation of the clitoris, the 
words “to any extent” wrongly conveyed that a de 
minimis injury would suffice to establish the 
offence.146 
[121] The evidence before the Court of Criminal 
Appeal established that C1’s external genitalia were 
normal and there was no evidence of any scarring or 
previous trauma to the clitoral glans or clitoral hood. 
The evidence with respect to C2 was to the same 
effect. The Court of Criminal Appeal allowed the 
respondents’ appeals, quashed their convictions and 
entered verdicts of acquittal. For the reasons to be 
given, we consider that the Court of Criminal 
Appeal’s interpretation of the words “otherwise 
mutilates” in s 45(1)(a) is correct and, in light of the 
evidence, including the fresh evidence received on 
the appeals, that the Court of Criminal Appeal was 
right to enter verdicts of acquittal on the s 45(1)(a) 
counts. (The appellant does not challenge the Court 
of Criminal Appeal’s orders entering verdicts of 
acquittal on the alternative counts). It follows that we 
would dismiss the appeals. 
[122] Section 45(1)(a) of the Act is modelled on 
s 1(1)(a) of the Prohibition of Female Circumcision 
Act 1985 (UK), which made it an offence for any 
person to “excise, infibulate or otherwise mutilate the 
whole or any part of the labia majora or labia minora 
or clitoris of another person”. Section 45 was 
inserted into the Act by the Crimes (Female Genital 
Mutilation) Amendment Act 1994 (NSW) (“the 
Amending Act”), the long title of which is “An Act 
to amend the Crimes Act 1900 to prohibit female 
genital mutilation”. The heading of s 45 is 
“Prohibition of female genital mutilation”. 
[123] The appellant accepts that, as a matter of 
ordinary English, the word “mutilates” connotes “a 
higher level of injury” than an injury “to any extent”. 
The appellant contends that the Court of Criminal 


 
 


143 The maximum penalty for the offence was increased to 21 years by the Crimes Amendment (Female Genital Mutilation) Act 2014 
(NSW), Sch 1 [2]. 


144 Crimes Act 1900 (NSW), s 59(2). 
145 A2 v The Queen [2018] NSWCCA 174 at [515]. 
146 A2 v The Queen [2018] NSWCCA 174 at [522]. 
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Appeal erred in construing the offence created by 
s 45(1)(a) by giving the verb “mutilates” its ordinary 
meaning.147 In this statutory context, so the argument 
goes, the verb “mutilates” takes its meaning from the 
collective phrase “female genital mutilation” and, so 
understood, extends to ritualised practices that 
occasion any transient damage to the tissue of the 
clitoris, labia majora or labia minora (collectively, 
“labia”). 
[124] The principles of interpretation were not in 
issue on the hearing of the appeals. In assigning legal 
meaning to the words of a provision, the court starts 
with consideration of the ordinary and grammatical 
meaning of the words taking into account both 
context and legislative purpose.148 Consideration of 
context in its widest sense and the purpose of the 
statute informs the interpretative task throughout.149 
That consideration, and the consequences of giving a 
provision its literal, grammatical meaning, may lead 
the court to adopt a construction that departs from 
the ordinary meaning of the words.150 Purposive 
construction, however, does not extend to expanding 
the scope of a provision imposing criminal liability 
beyond its textual limits.151 
[125] This is not a case in which the words of the 
provision accommodate a range of meanings includ- 
ing the meaning for which the appellant contends.152 
This Court is asked to depart from the ordinary 
meaning of the language of the offence-creating 
provision and to extend its reach by recourse to a 
collective phrase used in the heading, which does not 
form part of the provision.153 The appellant 
maintains that, when regard is had to the extrinsic 
material, it is clear that the object of enacting s 45 
was to prohibit the practice of female genital 
mutilation in all its forms, including ritualised 
practices in which the clitoris is nicked leaving no 
scar or other detectable damage (“ritualised prac- 
tices”). To give the words “otherwise mutilates” their 
ordinary meaning on this analysis is to produce a 


 
result that is manifestly absurd or unreasonable.154 
The appellant’s argument invokes s 33 of the 
Interpretation Act 1987 (NSW), which requires the 
court to prefer a construction which promotes the 
purpose or object of the Act. 
[126] Recognition that the object of enacting s 45 
was the prohibition of “female genital mutilation” 
says nothing as to the conduct that the legislature is 
to be taken to have intended to fall within the scope 
of the prohibition. At least that is so unless that 
collective phrase can be said to have had a settled 
meaning at the date the Amending Act was enacted. 
Critical to acceptance of the appellant’s submission 
is the contention that, at that date, there could be no 
doubt that the expression “female genital mutilation” 
had a meaning which included ritualised practices. 
The submission instances Black’s Law Dictionary 
(“Black”): 


[F]rom 1979, Black’s Law Dictionary contained a 
definition of “female genital mutilation” as follows: 
“1. Female circumcision. 2. The act of cutting, or 
cutting off, one or more female sexual organs.” 


 
[127] The reliance on Black is misconceived. The 
5th edition of Black, published in 1979, did not 
contain a definition of the collective phrase “female 
genital mutilation”. In the 9th edition, published in 
2009, the editors introduced a convention of 
recording in parentheses the date of the first known 
use of defined terms. The 9th edition contained a 
definition of “female genital mutilation” and re- 
corded in parentheses the first known use of the 
expression as having been in 1979. It is likely that 
the reference is to a seminar held in association with 
the World Health Organization (“the WHO”) in 1979 
in Khartoum (“the Khartoum seminar”) in which a 
session was devoted to the topic of female 
circumcision. 


[128] The trial judge’s analysis suffered from a 
similar misconception. His Honour said that the word 


 
 


147 A2 v The Queen [2018] NSWCCA 174 at [521]. 
148 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47]; 83 ALJR 1152 per Hayne, 


Heydon, Crennan and Kiefel JJ; Australian Education Union v Department of Education and Children’s Services (2012) 248 CLR 
1; 86 ALJR 217; Roadshow Films Pty Ltd v iiNet Ltd (2012) 248 CLR 42; 86 ALJR 494. 


149 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408; 71 ALJR 312 per Brennan CJ, Dawson, Toohey 
and Gummow JJ. 


150 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 at [78]; 72 ALJR 841 per McHugh, Gummow, 
Kirby and Hayne JJ. 


151 Milne v The Queen (2014) 252 CLR 149 at [38]; 88 ALJR 395 per French CJ, Hayne, Bell, Gageler and Keane JJ. 
152 Taylor v Owners – Strata Plan No 11564 (2014) 253 CLR 531 at [66]; 88 ALJR 473 per Gageler and Keane JJ; SAS Trustee 


Corporation v Miles (2018) 92 ALJR 1064 at [20] per Kiefel CJ, Bell and Nettle JJ. 
153 Interpretation Act 1987 (NSW), s 35(2)(a). See also Bennion, Bennion on Statutory Interpretation, 5th ed (2008), pp 745-747. 
154 Interpretation Act 1987 (NSW), s 34(1)(b)(ii). 


722







“mutilates” was to be understood as taking its 
meaning from the expression “female genital 
mutilation”, which had “become a type of term of art 
or catch-all term, describing a range of conduct 
extending from … cutting (including a nick) to … 
infibulation and clitoridectomy”. His Honour referred 
in this connection to the online version of the 
Macquarie Dictionary, which defines “female genital 
mutilation” in terms that include a “ritualistic nick”. 
In the Court of Criminal Appeal, the appellant 
acknowledged “that there is some difficulty in relying 
on a dictionary definition that may not have been in 
existence” at the date of the enactment of s 45. The 
concession was well made. It appears that a 
definition of the collective phrase “female genital 
mutilation” first appeared in the 2013 edition of the 
Macquarie Dictionary. 
[129] In this Court, the appellant’s principal 
reliance is on references in the Minister’s Second 
Reading Speech on the Bill for the Amending Act 
(“the Minister’s speech”) to the recommendations of 
the WHO and the Family Law Council of Australia 
with respect to the prohibition of the practice of 
female genital mutilation.155 In particular, the 
appellant relies on the definition of “female genital 
mutilation” adopted by the Family Law Council as 
supporting its contention that, at the date of the 
enactment of the Amending Act, the collective phrase 
had the settled meaning for which it contends. As 
will appear, the contemporary materials to which this 
Court was taken do not establish that this is so. 
[130] In January 1994, the Family Law Council 
issued a Discussion Paper on the topic of female 
genital mutilation (“the Discussion Paper”).156 The 
expression “female genital mutilation” was used in 
the Discussion Paper to “embrace all types of 
circumcision, other than mere ritual, where an 
incision is made in the girl’s genital area”.157 The 
practice of female genital mutilation was described 
as involving any one of four procedures, in order 


from least to most severe, as follows: (i) ritualised 
circumcision, involving cleaning and/or application 
of substances around the clitoris and, in some 
instances, the scraping or nicking of the clito- 
ris causing bleeding but resulting in little mutilation 
or long-term damage;158 (ii) sunna, involving the 
removal of the clitoral prepuce;159 (iii) clitoridec- 
tomy, involving the removal of the glans of the 
clitoris and, usually, the entire clitoris and often parts 
of the labia minora;160 and (iv) infibulation, 
involving the removal of virtually all of the external 
female genitalia.161 
[131] It will be observed that categories (ii), (iii) 
and (iv) involve injury to the clitoris, or the labia, 
which, as a matter of ordinary English, may be 
described as mutilating the whole or part of those 
structures. By contrast, conduct within category (i), 
involving cleaning of, or the application of sub- 
stances to, the clitoris, or scraping or nicking the 
clitoris in circumstances in which the scrape or nick 
does not result in any scarring or detectable damage, 
does not, as a matter of ordinary English, amount to 
mutilating the clitoris. 
[132] In June 1994, the Family Law Council 
published its Report to the Attorney-General on 
Female Genital Mutilation (“the Report”).162 In the 
Report, the Family Law Council recommended that 
the Commonwealth Parliament enact legislation to 
make clear that female genital mutilation is a 
criminal offence and that it constitutes child abuse 
under Australian child protection laws. The Report 
adopted the Discussion Paper’s classification of the 
four categories of female genital mutilation.163 The 
Report treated as within category (i) any practice that 
occasions tissue damage to the female genitalia 
including bruising, contusion or incision. 
[133] The  Minister’s  speech  was  made on 
4 May 1994. Relevantly, the Minister stated:164 


This bill will make the practice of female genital 
mutilation a criminal offence in this State. … The 


 
 


155 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, pp 1859-1860. 
156 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), pp 6-7 [2.01]-[2.06]. 
157 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 6 [2.01]. 
158 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 6 [2.03]. 
159 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 7 [2.04]. 
160 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 7 [2.05]. 
161 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 7 [2.06]. 
162 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 


(June 1994). 
163 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 


(June 1994), pp 6-8 [2.01]-[2.06]. 
164 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, pp 1859-1860. 
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practice involves the excision or removal of parts or 
all of the external female genitalia. The procedure is 
usually performed on girls of tender age. … 


The World Health Organisation has recommended 
that governments adopt clear national policies to 
abolish the practice. … 


The Family Law Council of Australia recently 
released a detailed report on FGM. The council 
strongly recommended the introduction of legisla- 
tion to make clear that FGM constitutes a criminal 
act and a form of child abuse. … 


I turn to the provisions of the bill. It will be an 
offence for anyone to perform FGM in this State. 
The three forms of FGM in order of severity are 
infibulation, clitoridectomy and sunna. The bill seeks 
to prohibit all of these various methods of FGM. … 
The bill follows legislation in place in the United 
Kingdom and the United States which are careful 
not to interfere with legitimate forms of surgery. 


(Emphasis added.) 
[134] As the reasons of Kiefel CJ and Keane J 
note, the Minister’s reference to the Family Law 
Council’s recommendation suggests that advance 
copies of the Report were available to the Parliament. 
Notably, despite the Family Law Council’s adoption 
of the classification of four categories of female 
genital mutilation including category (i), the Minister 
described “the practice” as involving the excision or 
removal of parts of or all of the external genitalia, a 
description that is confined to categories (ii), (iii) and 
(iv). And the Minister identified the object of the Bill 
as the prohibition of three forms of female genital 
mutilation, namely, infibulation, clitoridectomy and 
sunna. The stated intention to implement the 
recommendation of the Family Law Council does not 
support an inference that the mischief to which the 
Amending Act was directed was the prohibition of 
conduct falling within category (i). 
[135] The Minister did not identify the source of 
the WHO recommendation that “governments adopt 
clear national policies to abolish the practice [of 
female genital mutilation]”. On the hearing of the 
appeals, the parties were given leave to file 
supplementary submissions outlining relevant recom- 
mendations of the WHO as at May 1994. The 
appellant’s submission set out “[a]ctions of [the 


WHO] in relation to female genital mutilation”. 
These commenced with the Khartoum seminar in 
1979, which had as its subject “traditional practices 
affecting the health of women and children”. As 
earlier noted, one session was concerned with 
“female circumcision”. Two papers were presented 
on this topic. The first paper addressed female 
circumcision in Egypt, which was described as 
involving three forms: (a) sunna type, in which the 
clitoris is snipped; (b) second type, in which the labia 
minora and part of the clitoris are removed; and 
(c) total removal of the clitoris and labia.165 The 
second paper addressed female circumcision in 
Somalia, which was described as involving four 
forms: (a) mild sunna; (b) modified sunna; (c) partial 
or total clitoridectomy; and (d) infibulation (Phara- 
onic female circumcision).166 The Khartoum seminar 
resulted in a recommendation for the adoption of 
clear national policies to abolish female circumci- 
sion. 
[136] It may be accepted, as the appellant submits, 
that during the 1980s the WHO endorsed the 
recommendation of the Khartoum seminar with 
respect to female circumcision. This acceptance does 
not shed light on the scope of the conduct that was 
sought to be prohibited. The appellant points to the 
resolution passed at the 47th WHO Assembly, 
adopting a resolution recommended by the Executive 
Board on 10 May 1994, urging member States to 
establish national policies and programs to effec- 
tively abolish female genital mutilation. Again, 
acknowledgment of the WHO resolution does not 
assist in resolving the question of the scope of the 
conduct that member States were being urged to 
proscribe. 
[137] In 1986, an article published under the 
auspices of the WHO made reference to “three main 
types of female circumcision” of which “[c]ircumci- 
sion proper, known in Muslim countries as sunna … 
is the mildest … form”, involving “the removal only 
of the clitoral prepuce”.167 The following year, the 
Inter-African Committee on Traditional Practices 
Affecting the Health of Women and Children, in 
cooperation with the WHO, offered a definition of 
female circumcision as “the partial or complete 


 
 


165 Dr Afaf Attia Salem, Director, General Directorate Maternity and Child Health, Ministry of Health, Cairo, “The Practice of 
Circumcision in Egypt”, in World Health Organization, Seminar on Traditional Practices Affecting the Health of Women and 
Children, Khartoum, 10-15 February 1979 (1979), p 10. 


166 Mrs Edna Ismail, WHO Temporary Advisor and Director, Department of Training, Ministry of Health, Somalia, “Female 
Circumcision – Physical and Mental Complications”, in World Health Organization, Seminar on Traditional Practices Affecting the 
Health of Women and Children, Khartoum, 10-15 February 1979 (1979), p 14. 


167 World Health Organization, “A traditional practice that threatens health – female circumcision” (1986) 40(1) WHO Chronicle 31 at 
32. 
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removal of the female external genitalia”.168 In 1992, 
a further article authored by a Joint Task Force 
between the WHO and the International Federation 
of Gynecology and Obstetrics (FIGO) was published 
in two journals.169 The article described “female 
circumcision” as having three forms:170 


In its mildest form, female circumcision involves 
only the removal of the foreskin of the clitoris. But 
in the majority of cases the clitoris itself is removed, 
together with all or part of the labia minora and in 
the most severe form the labia majora. 


[138] At the date of the Minister’s speech, the 
WHO had not adopted a uniform definition or 
classification of female genital mutilation. In Janu- 
ary 1994, the Director-General of the WHO stated:171 


Female genital mutilation is a collective name given 
to a series of traditional surgical operations 
performed on female genitals in several countries in 
the world. … Its physical and psychological effects 
on girls and women, particularly on normal sexual 
function, affect their reproductive health in a way 
which lasts all their lives, since none of the 
procedures are reversible. In all types of female 
circumcision part or the whole of the clitoris is 
removed. 


[139] More than a year after the enactment of the 
Amending Act, a WHO Technical Working Group 
met in Geneva with the object of recommending the 
adoption of standard definitions and a classification 
for the different types of female genital mutilation. In 
its report, the Technical Working Group noted that 
the classification of female genital mutilation then in 
current use generally distinguished three main types: 
excision of the prepuce and clitoris; excision of the 
prepuce, clitoris and labia minora; and infibulation. 
The Technical Working Group recommended that 
“other practices involving the stretching, pricking, 


piercing, cauterization, scraping or cutting of any 
part of the external genitalia or the insertion of herbs 
or any other substances … should also be included in 
the classification”.172 
[140] The extrinsic material does not support the 
appellant’s contention that the collective phrase 
“female genital mutilation” had acquired a meaning 
encompassing ritualised practices at the date of the 
enactment of the Amending Act. The Court of 
Criminal Appeal was correct to hold that it is unclear 
that it was the legislative intention that ritualised 
practices were to fall within the proscription of 
s 45(1)(a). 
[141] The construction for which the appellant 
contends was squarely based on demonstrating that 
“female genital mutilation” was understood in each 
of the four ways described in the Family Law 
Council’s Report at the date the Amending Act was 
enacted. Correctly, in our view, the appellant did not 
invoke the principle that a statute is “always 
speaking” in support of its argument. It is one thing 
to recognise that the application of a statutory word 
or phrase may change over time, particularly in light 
in advances in science and technology. It is another 
thing to contemplate that the meaning of statutory 
language creating an offence can expand etymologi- 
cally such that conduct that is not proscribed at the 
date of the enactment of the offence may come to fall 
within the proscription at some undefined time 
thereafter. That is because, accepting that the fixity or 
variability through time of the content of any 
statutory language is a question of interpretation, 
statutory language which creates a criminal offence is 
to be interpreted in light of the fundamental principle 
that a criminal norm should be certain and its reach 
ascertainable by those who are subject to it.173 
[142] We do not read the joint reasons in Aubrey v 


 
 


 


168 World Health Organization, Report on the Regional Seminar on Traditional Practices Affecting the Health of Women and Children 
in Africa, 6-10 April 1987, Addis Ababa, Ethiopia (1987), p 12. 


169 Joint Task Force of the World Health Organization and the International Federation of Gynecology and Obstetrics (FIGO), “Female 
circumcision” (1992) 45 European Journal of Obstetrics & Gynecology and Reproductive Biology 153; Joint Task Force of the 
World Health Organization and the International Federation of Gynecology and Obstetrics (FIGO), “Female Circumcision” (1992) 
37 International Journal of Gynecology & Obstetrics 149. 


170 Joint Task Force of the World Health Organization and the International Federation of Gynecology and Obstetrics (FIGO), “Female 
circumcision” (1992) 45 European Journal of Obstetrics & Gynecology and Reproductive Biology 153 at 153. 


171 World Health Organization, Maternal and Child Health and Family Planning: Current Needs and Future Orientation – Report by 
the Director-General (12 January 1994), p 8 [21]. 


172 World Health Organization, Female Genital Mutilation: Report of a WHO Technical Working Group, Geneva, 17-19 July 1995 
(1996), p 5. 


173 Director of Public Prosecutions (Cth) v Poniatowska (2011) 244 CLR 408 at [44]; 85 ALJR 1243 per French CJ, Gummow, Kiefel 
and Bell JJ; Director of Public Prosecutions (Cth) v Keating (2013) 248 CLR 459 at [48]; 87 ALJR 657 per French CJ, Hayne, 
Crennan, Kiefel, Bell and Keane JJ. 
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The Queen174 to suggest the contrary. The question in 
Aubrey was whether grievous bodily harm may be 
inflicted upon another person by the reckless 
transmission  of  a  sexual  disease  contrary  to 
s 35(1)(b) of the Act. The provision can be traced to 
s 20 of the Offences against the Person Act 1861 
(UK) (“the 1861 Act”). In R v Clarence, the Court 
for Crown Cases Reserved, by majority, held that the 
infliction of grievous bodily harm for the purposes of 
s 20 of the 1861 Act required proof of an assault or 
battery productive of immediate physical injury.175 
The joint reasons held that R v Clarence should no 
longer be followed.176 Consideration of the legisla- 
tive history led their Honours to reject the 
submission that “inflicts” in this statutory context has 
a narrower meaning than “causes”.177 The rejection 
of each of these planks of Mr Aubrey’s argument 
removed the obstacle to finding that the reckless 
transmission of the human immunodeficiency virus 
to his sexual partner amounted to the infliction of 
grievous bodily harm within the ordinary meaning of 
the statutory language. 


[143] In R v Ireland, Lord Steyn described the 
1861 Act as a statute of the “always speaking” 
type.178 The joint reasons in Aubrey commented that, 
if his Lordship meant by this statement that the 
language of the 1861 Act was adaptable to new 
circumstances, it was an approach that accorded with 
the approach adopted in this country.179 Their 
Honours observed that there may be differing views 
as to his Lordship’s intended meaning,180 noting that 
Mr Aubrey had not developed his argument on the 
“always speaking” approach to statutory construc- 
tion.181 


[144] In R v G,182 a case in which the meaning of 
the word “reckless” in s 1(1) and (2) of the Criminal 
Damage Act 1971 (UK) was the issue, Lord Bingham 


of Cornhill explained the approach to construction in 
this way: “[s]ince a statute is always speaking, the 
context or application of a statutory expression may 
change over time, but the meaning of the expression 
itself cannot change”.183 The starting point, his 
Lordship said, was what the Parliament meant by 
“reckless” in 1971.184 So, too, here the starting point 
is what the Parliament meant by its use of the words 
“otherwise mutilates” in enacting s 45 in 1994. 
[145] Section 45 of the Act creates a serious, 
indictable criminal offence. The choice to use the 
words “otherwise mutilates”, and not a formulation 
such as “otherwise injures”, tells against finding that 
the objective legislative intention was to include 
within the reach of the prohibition conduct occasion- 
ing no more than transient injury. Giving the words 
“otherwise mutilates” their ordinary meaning cannot 
be said to produce a result that is manifestly absurd 
or unreasonable; these words serve to extend the 
prohibition to conduct resulting in the mutilation of 
the clitoris or labia in ways that may not involve the 
removal of the whole or a part of either structure 
(excision) or the stitching together of the labia 
(infibulation).  The  command  of  s  33  of the 
Interpretation Act is to prefer a construction that 
promotes the purpose or object underlying the statute 
over a construction that would not promote that 
purpose or object. A construction that gives the 
words “otherwise mutilates” their ordinary meaning 
cannot be said to be one that does not promote the 
purpose or object of the Act.185 The Court of 
Criminal Appeal did not err in finding that the words 
“otherwise mutilates” in this statutory context bear 
their ordinary meaning. It is a conclusion that 
accords with the object of proscribing the three forms 
of female genital mutilation that were identified in 
the Minister’s speech. 


 


174 Aubrey v The Queen (2017) 260 CLR 305; 91 ALJR 601. 
175 R v Clarence (1888) 22 QBD 23 at 41 per Stephen J. 
176 Aubrey v The Queen (2017) 260 CLR 305 at [18]; 91 ALJR 601 per Kiefel CJ, Keane, Nettle and Edelman JJ. 
177 Aubrey v The Queen (2017) 260 CLR 305 at [31]-[32]; 91 ALJR 601. 
178 R v Ireland [1998] AC 147 at 158. 
179 Aubrey v The Queen (2017) 260 CLR 305 at [30]; 91 ALJR 601 per Kiefel CJ, Keane, Nettle and Edelman JJ, citing R v Ireland 


[1998] AC 147 at 158-159. 
180 Aubrey v The Queen (2017) 260 CLR 305 at [30], noting, in fn 82; 91 ALJR 601, Yemshaw v Hounslow London Borough Council 


[2011] 1 WLR 433 at [26]-[27]; [2011] 1 All ER 912 at 922-923, 926 per Baroness Hale of Richmond JSC, with whom Lords 
Hope of Craighead DPSC and Walker of Gestingthorpe JSC agreed (Lord Rodger of Earlsferry JSC agreeing at [38]). 


181 Aubrey v The Queen (2017) 260 CLR 305 at [30]; 91 ALJR 601 per Kiefel CJ, Keane, Nettle and Edelman JJ. 
182 R v G [2004] 1 AC 1034. 
183 R v G [2004] 1 AC 1034 at [29]. 
184 R v G [2004] 1 AC 1034 at [29]. 
185 Chugg v Pacific Dunlop Ltd (1990) 170 CLR 249 at 262; 64 ALJR 599 per Dawson, Toohey and Gaudron JJ. 
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[146] As the respondents rightly submit, the 
prohibition in s 45(1)(a) is on conduct that results in 
mutilation as distinct from the means by which any 
injury is inflicted. It was for the jury, giving the word 
“mutilates” its ordinary meaning, to determine 
whether Kubra Magennis’ act resulted in the 
mutilation of C1’s or C2’s clitoris. The Court of 
Criminal Appeal was right to hold that superficial 
tissue damage which leaves no visible scarring and 
which on medical examination is not shown to have 
caused any damage to the skin or nerve tissue is not 
in law capable of amounting to mutilation for the 
purposes of the provision.186 It follows that the 
evidence, including the fresh evidence adduced in the 
Court of Criminal Appeal, was not capable of 
supporting the respondents’ convictions for offences 
contrary to s 45(1)(a) of the Act. This conclusion 
makes it unnecessary to address the appellant’s 
second ground of challenge. 


 
[147] For these reasons we would dismiss the 
appeals. 


Nettle and Gordon JJ. 


[148] We agree with the orders proposed by 
Kiefel CJ and Keane J and agree generally with their 
reasons. We wish to say something more, however, 
about the construction of s 45(1)(a) of the Crimes Act 
1900 (NSW). 
[149] Section 45 was enacted in 1994 by the 
Crimes (Female Genital Mutilation) Amendment Act 
1994 (NSW) (“the 1994 FGM Act”). The long title of 
that Act was “[a]n Act to amend the Crimes Act 1900 
to prohibit female genital mutilation”. Section 45 
itself is headed “[p]rohibition of female genital 
mutilation” and, at the relevant time, was in these 
terms: 


(1) A person who: 
(a) excises, infibulates or otherwise muti- 


lates the whole or any part of the 
labia majora or labia minora or 
clitoris of another person, or 


(b) aids, abets, counsels or procures a 
person to perform any of those acts 
on another person, 


is liable to imprisonment for 7 years. 
(2) An offence is committed against this section 


even if one or more of the acts constituting 
the offence occurred outside New South 
Wales if the person mutilated by or because 
of the acts is ordinarily resident in the State. 


 
(3) It is not an offence against this section to 


perform a surgical operation if that opera- 
tion: 


(a) is necessary for the health of the 
person on whom it is performed and 
is performed by a medical practitio- 
ner … 


(4) In determining whether an operation is 
necessary for the health of a person only 
matters relevant to the medical welfare of 
the person are to be taken into account. 


(5) It is not a defence to a charge under this 
section that the person mutilated by or 
because of the acts alleged to have been 
committed consented to the acts. 


(6) This section applies only to acts occurring 
after the commencement of the section. 


… 
(Emphasis added.) 
[150] An issue in the Court of Criminal Appeal of 
the Supreme Court of New South Wales was the 
meaning of the phrase “otherwise mutilates” in 
s 45(1)(a). The Court of Criminal Appeal interpreted 
the phrase as requiring the imposition of some 
permanent impairment, injury or imperfection, in the 
sense of irreparable damage of the labia majora, labia 
minora or clitoris. Consistent with that view, the 
Court held that a superficial nick or a cut (which 
necessarily leads to the destruction of those skin cells 
which are cut) could be a “mutilation” of the relevant 
body part, but only if some injury or imperfection is 
proved and that injury or imperfection has some 
permanent quality. 
[151] As these reasons will demonstrate, the phrase 
“otherwise mutilates” in s 45(1)(a) means any 
physical injury to the whole or any part of the labia 
majora, labia minora or clitoris, which is done for 
non-medical reasons. It is not necessary to demon- 
strate that the physical injury lasted beyond the time 
it took for that immediate injury to heal or that there 
was any permanent disfigurement, alteration or loss 
of function, of the whole or any part of the labia 
majora, labia minora or clitoris. 
[152] The starting point is the words of the offence 
created by s 45(1)(a): that a person who “excises, 
infibulates or otherwise mutilates the whole or any 
part of the labia majora or labia minora or clitoris of 
another person” is guilty of an offence (emphasis 
added). It is not: “excises, infibulates or otherwise 
mutilates by irreparably impairing or rendering 
imperfect the whole or any part of the labia majora or 
labia minora or clitoris of another person”. 


 
 


186 A2 v The Queen [2018] NSWCCA 174 at [515]. 
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[153] Second, it is significant that, relevantly, the 
offence is “otherwise mutilates … any part of the … 
clitoris” (emphasis added). It directs attention to the 
clitoris, a sensitive organ – the mutilation of any part 
of which is forbidden. It is a vanishingly subtle 
distinction between the removal of a “lentil” sized 
amount from the clitoris, which the Court of 
Criminal Appeal would categorise as an “excision”, 
and a “cut” or a “nick” to the clitoris. There is no 
meaningful textual basis to conclude that while the 
former kind of conduct would be caught by the word 
“excises” in s 45(1)(a), a cut or nick, absent 
permanent damage, would not be caught by the 
phrase “otherwise mutilates”. 
[154] Third, the phrase “otherwise mutilates … any 
part of” indicates that the legislature intended to 
protect against any kind of invasive contact to the 
labia majora, labia minora or clitoris. That is 
reflected in the fact that the provision gives examples 
of invasive conduct – excision and infibulation – and 
then uses the catch-all phrase “otherwise mutilates” 
to capture other kinds of female genital mutilation 
involving invasive physical contact. Excluding 
conduct which constitutes a nick or cut from the 
operation of the provision would deprive the words 
“otherwise mutilates” and “any part” of any 
meaningful work to do. 
[155] This construction of the provision is rein- 
forced by the four categories of female genital 
mutilation mentioned in the Family Law Council 
Discussion Paper,187 and in the subsequent Family 
Law Council Report,188 both of which Parliament 
had available to it at the time of the introduction of 
the 1994 FGM Act.189 Three categories, namely, 
sunna or circumcision, involving removal of the 
clitoral hood; clitoridectomy; and infibulation,190 
may be seen as covered by the words “excision” or 
“infibulation”. The remaining category mentioned in 


the Discussion Paper and the Report was the least 
serious form of female genital mutilation, “ritualised 
circumcision”.191 The Discussion Paper came to the 
preliminary conclusion that “all types of 
circumcision, other than mere ritual, where an 
incision is made in the girl’s genital area” should be 
considered criminal acts.192 The Report recom- 
mended prohibiting “all types of the practice where 
tissue damage results”.193 That left that remaining 
category – ritualised circumcision where it entails 
physical injury – to be captured by the phrase 
“otherwise mutilates”. Thus, an intention not to 
prohibit that least severe form of female genital 
mutilation should not be extrapolated from the 
Second Reading Speech which accompanied the 
introduction of s 45.194 That the legislature intended 
to prohibit any kind of physical injury to the labia 
majora, labia minora or clitoris is further reinforced 
by the heading195 of s 45 as well as the long title to 
the 1994 FGM Act, which inserted the provision in 
the Crimes Act. 


[156] By importing a requirement of permanent 
impairment, injury or imperfection, the Court of 
Criminal Appeal created an additional hurdle which 
not only is not sourced in the text of s 45 but also 
fails to have regard to the nature and function of the 
labia majora, the labia minora and the clitoris. The 
evidence was that the genital region heals rapidly and 
very well, typically without scarring. For example, 
Dr Marks gave evidence that it “is very common for 
the genital examination findings to be normal 
following past injury to the genital region”. 
Similarly, Dr Jenkins gave evidence that in his 
experience of adult women who had undergone 
female genital mutilation procedures, any overt 
change in their anatomy was “broadly speaking, not 
obvious at all”. Dr Marks also gave evidence that a 
cut to the clitoral head could affect future sexual 


 
 


187 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994). 
188 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 


(June 1994). 
189 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, pp 1859-1860; New South Wales, 


Legislative Council, Parliamentary Debates (Hansard), 10 May 1994, pp 2145-2146, 2149. 
190 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 7 [2.04]-[2.06]; Family Law Council, 


Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council (June 1994), pp 6-8 
[2.04]-[2.06]. See reasons of Kiefel CJ and Keane J at [21]-[24]. 


191 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), p 6 [2.03]; Family Law Council, Female 
Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council (June 1994), p 6 [2.03]. 


192 Family Law Council, Female Genital Mutilation: Discussion Paper (31 January 1994), pp 6 [2.01], 28 [5.22]. 
193 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council 


(June 1994), pp 6 [2.02], 63 [6.80]. 
194 See reasons of Kiefel CJ and Keane J at [45]-[46]. 
195 Interpretation Act 1987 (NSW), ss 34(1), 35(2), 35(5). 
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function. If the cuts are inflicted upon children, the 
effects on sexual function may not emerge until they 
start being sexually active, years later. 
[157] Furthermore, the requirement that there be 
permanent impairment, injury or imperfection would 
give rise to the odd result that whether or not a 
procedure gives rise to criminal liability under the 
“otherwise mutilates” limb of s 45(1)(a) would 
depend on the extent to which the body part repaired 
itself and, therefore, in some cases, the period of time 
that elapsed before the person subjected to the 
procedure, or someone else, reported the fact of the 
procedure. The longer the period, the less likely that 
liability would be established. These are strong 
indicators that the phrase “otherwise mutilates” does 
not require permanent impairment, injury or imper- 
fection. 
[158] What s 45(1)(a) does require is some form of 
female genital mutilation procedure performed for 
non-medical reasons196 which inflicts physical injury 
to the whole or any part of the labia majora, labia 
minora or clitoris. The nature of that physical injury 
will, of course, vary from case to case. And, given 
the passage of time, there may, on occasion, be no 
direct physical evidence of the physical injury 
sustained at the time of the procedure. Nonetheless, 
there may be evidence capable of satisfying a jury 
beyond reasonable doubt that, at the relevant time, a 
procedure was carried out on a person and that the 
procedure caused physical injury to the whole or any 
part of the labia majora or labia minora or clitoris of 
that person. 
[159] It follows that the trial judge did not 
misdirect the jury about the proper construction of 
“otherwise mutilates” in s 45(1)(a). 


Edelman J. 


The essential statutory meaning and application 
of s 45(1)(a) 


“Otherwise mutilates” means all other types of the 
practice of female genital mutilation 


[160] The offence in s 45 of the Crimes Act 1900 
(NSW) carries the heading:197 “Prohibition of female 
genital mutilation”. The offence is committed when 
any person “excises, infibulates or otherwise muti- 


lates the whole or any part of the labia majora or 
labia minora or clitoris of another person”.198 
Sections 45(2) and 45(5), which clarify aspects of the 
operation of the offence, speak of “the person 
mutilated”. 
[161] The Court of Criminal Appeal of New South 
Wales correctly noted that the breadth of the 
dictionary definitions of “mutilate” meant that 
dictionaries were of “limited assistance”.199 The 
Court of Criminal Appeal also observed that the verb 
“mutilates” “suggests that more than the causing of 
an injury is required”.200 In contexts other than 
female genital mutilation this is often the case. But, 
with respect, the context and purpose of s 45 of the 
Crimes Act require that “mutilates” be given the 
meaning of the practice of female genital mutilation 
rather than the connotation of “mutilates” in other 
contexts. 


[162] The respondents correctly point out that 
s 45(1)(a) says “otherwise mutilates” and does not 
refer expressly to the practice of female genital 
mutilation. But in light of the context and purpose of 
s 45 the words must reasonably be understood to 
refer to that practice, thus having the meaning 
“otherwise engages in the practice of female genital 
mutilation”. The most immediate matters of context 
are the heading to the section, “Prohibition of female 
genital mutilation”, and the long title of the Act 
which inserted s 45,201 “An Act to amend the Crimes 
Act 1900 to prohibit female genital mutilation”. 
Other matters of context referred to in the other 
judgments are the Explanatory Note, the Second 
Reading Speech and the inutility of the words 
“otherwise mutilates” unless the compound expres- 
sion “excises, infibulates or otherwise mutilates” is 
understood as a reference to the practice of female 
genital mutilation. 


[163] To allow the context and purpose of a purely 
criminal provision to give a word a meaning that it 
would not bear in other contexts is no different from 
the role that context and purpose play in the 
interpretation of statutes that concern civil law, or 
both civil and criminal law. In Cooper Brookes 
(Wollongong) Pty Ltd v Federal Commissioner of 


 
 


196 Crimes Act, s 45(3). 
197 See Interpretation Act 1987 (NSW), ss 34(1), 35(2), 35(5). 
198 Crimes Act 1900 (NSW), s 45(1)(a). 
199 A2 v The Queen [2018] NSWCCA 174 at [489]. 
200 A2 v The Queen [2018] NSWCCA 174 at [495]. 
201 Crimes (Female Genital Mutilation) Amendment Act 1994 (NSW). 
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Taxation,202 Mason and Wilson JJ observed that “[i]n 
earlier times” an anxiety about judicial intrusion into 
the legislative sphere sometimes led courts to adopt 
literal constructions of provisions that diverged from 
the meaning that any reasonable person would have 
understood Parliament to have intended. But it is 
well established that courts no longer interpret civil 
statutes that way.203 Nor do courts employ a different 
regime of interpretation or construction of statutory 
words merely because conduct is proscribed as an 
offence.204 In any instance of interpretation of 
intended meaning, the process “must begin with a 
consideration of the text itself”205 but, since the 
intended meaning of words can never be acontextual, 
the process must also “begin by examining the 
context”.206 
[164] When this Court said in Milne v The 
Queen207 that “[p]urposive construction does not 
justify expanding the scope of a criminal offence 
beyond its textual limits” it was not suggesting the 
existence of a separate principle of interpretation for 
criminal statutes that circumscribed the role of 
purpose or context to operate only within the covers 
of the dictionaries of the time. The point being made 
by this Court was that once courts have interpreted 
the meaning of the words of a provision they cannot 
expand that meaning in an attempt to give the words 
a wider effect. It is not open to courts, independently 
of their interpretation of the statutory words, to 
“suppose the law-maker present, and that you have 
asked him this question: Did you intend to 
comprehend this case?”.208 As McHugh J said in 
Krakouer v The Queen,209 a decision cited with 
approval in Milne:210 


If conduct of a particular kind stands outside the 
[meaning of the] language of a penal section, the 
fact that a Court takes the view that it is through 
inadvertence of the Legislature that it has not been 


 
included does not authorise it to assume to remedy 
the omission by giving the penal provision a wider 
scope than [the meaning of] its language admits. 


 
[165] There might sometimes be a fine line 
between asking: “In light of its legislative purpose, 
what would Parliament have intended in these 
circumstances?” and asking: “Does the intended 
meaning of the words used by Parliament extend to 
these circumstances?” But the proper question to ask 
in statutory interpretation is always the latter. Where 
the relevant meaning of the words of a statute 
concerns a criminal offence it is particularly 
important to respect the difference between the two 
questions, lest the judiciary create, and apply 
retroactively, a new criminal offence. However, for 
the reasons above, an interpretation of “otherwise 
mutilates” to mean “otherwise engages in the 
practice of female genital mutilation” is an interpre- 
tation of the meaning of the words of s 45(1)(a) 
rather than an application of Parliament’s purpose 
beyond the meaning of the words used. 


The essential meaning and the application of the 
practice of female genital mutilation 


[166] Since the context and purpose of s 45(1)(a) 
reveal the intended meaning of its words as a 
proscription of the practice of female genital 
mutilation, there remain the questions of what is the 
essential meaning, and what is encompassed within 
the application, of the practice of female genital 
mutilation. The respondents’ submission was to 
interpret the meaning of the statutory expression at a 
level of particularity that was designed to freeze its 
application only to those practices said to exist in 
1994. The respondents relied upon what they 
submitted were the only three practices contemplated 
by Parliament when the offence was enacted in 
1994,211 and derived a meaning from those practices 


 


202 Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 at 319; 55 ALJR 434. 
203 Bropho v Western Australia (1990) 171 CLR 1 at 20; 64 ALJR 374; CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 


CLR 384 at 408; 71 ALJR 312. 
204 Aubrey v The Queen (2017) 260 CLR 305 at [39]; 91 ALJR 601. See also R v Adams (1935) 53 CLR 563 at 567-568; Beckwith v 


The Queen (1976) 135 CLR 569 at 576; 51 ALJR 247; R v Lavender (2005) 222 CLR 67 at [93]-[94]; 79 ALJR 1337. 
205 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47]; 83 ALJR 1152. 
206 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 at [69]; 72 ALJR 841. See also CIC Insurance Ltd 


v Bankstown Football Club Ltd (1997) 187 CLR 384; 71 ALJR at 408312. 
207 Milne v The Queen (2014) 252 CLR 149 at [38]; 88 ALJR 395. See also Krakouer v The Queen (1998) 194 CLR 202 at [62]-[63]; 


72 ALJR 1229. 
208 cf Riggs v Palmer 22 NE 188 at 189 (1889). 
209 Krakouer v The Queen (1998) 194 CLR 202 at [62]; 72 ALJR 1229, quoting Ex parte Fitzgerald; Re Gordon (1945) 45 SR (NSW) 


182 at 186. 
210 Milne v The Queen (2014) 252 CLR 149 at 164 [38], fn 39; 88 ALJR 395. 
211 Crimes (Female Genital Mutilation) Amendment Act 1994 (NSW). 
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requiring female genital mutilation to involve 
“serious or significant damage to the external female 
genitalia”. The respondents submitted that “[w]hat is 
being referred to throughout is the practice in the 
invasive, destructive sense that the Second Reading 
Speech began with”. The Second Reading Speech 
began as follows:212 


This bill will make the practice of female genital 
mutilation a criminal offence in this State. Female 
genital mutilation, or FGM, is the term used to 
describe a number of practices involving the 
mutilation of female genitals for traditional or ritual 
reasons. The practice involves the excision or 
removal of parts or all of the external female 
genitalia. The procedure is usually performed on 
girls of tender age. It has been estimated that FGM 
occurs in more than forty countries, and tradition is 
the major factor which contributes to its continua- 
tion. While the practice is often linked to certain 
religious communities, this view is in fact mistaken. 
The origins of the practice pre-date most major 
religions. 


 
[167] In the Second Reading Speech, the Minister 
also referred to three forms of female genital 
mutilation, “in order of severity”, as “infibulation, 
clitoridectomy and sunna” and then said that the “bill 
seeks to prohibit all of these various methods of 
FGM”.213 Additionally, earlier articles published by 
the World Health Organization214 in 1986 and 1992 
referred to these three forms of “female circumci- 
sion”. These three forms did not, and do not, 
encapsulate all practices, “as a matter of custom or 
ritual”,215 involving tissue damage to the external 
genitalia of young females. Relevantly to these 
appeals, these three forms did not include a “nick or 
a cut”, which might be argued, at the time of any 
trial, to involve no long-term physical injury. 
[168] It might be doubted whether the Minister’s 
comments in the Second Reading Speech should be 
best understood to have been suggesting that the 
practice of female genital mutilation in 1994 was 


limited only to these three forms. But even if that 
were the Minister’s understanding, and even if it 
were also the earlier understanding of the World 
Health Organization, those understandings of the 
forms of the practice should not conclusively define 
the scope of s 45(1)(a), which is not expressly 
confined to any particular forms of female genital 
mutilation but appears, instead, by the catch-all “or 
otherwise mutilates” to be intended to encompass 
any type of the practice. 


[169] Where legislation does not expressly delimit 
the scope of its application then its scope is usually 
to be determined by the contemporary application of 
its essential meaning that will best give effect to the 
legislative purpose. This is what is meant by statutes 
“always speaking”. In Aubrey v The Queen,216 this 
Court considered the meaning of the phrase 
“[w]hosoever maliciously by any means … inflicts 
grievous bodily harm” in s 35(1)(b) of the Crimes 
Act, as it was then. One submission in that case was 
that the reckless transmission of sexual diseases did 
not, at the time that the provision was enacted, fall 
within the ordinary understanding of “inflicting” 
harm. In a joint judgment, a majority of this Court 
said that even if this were correct (which it was 
not):217 


subsequent developments in knowledge of the 
aetiology and symptomology of infection have been 
such that it now accords with ordinary understand- 
ing to conceive of the reckless transmission of 
sexual disease by sexual intercourse without disclo- 
sure of the risk of infection as the infliction of 
grievous bodily injury. 


 
[170] In Aubrey, the generality of the language of 
s 35(1)(b) of the Crimes Act,218 applied consistently 
with the legislative purpose that was particularly 
evident in the use of the words “by any means”,219 
required the word “inflicts” to be interpreted with an 
essential meaning cast at a high level of generality. 
So even if the submission about the ordinary 


 
 


212 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1859. 
213 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1860. 
214 World Health Organization, “A traditional practice that threatens health – female circumcision” (1986) 40(1) WHO Chronicle 31 at 


32; Joint Task Force of the World Health Organization and the International Federation of Gynecology and Obstetrics (FIGO), 
“Female circumcision” (1992) 45 European Journal of Obstetrics & Gynecology and Reproductive Biology 153; republished as 
Joint Task Force of the World Health Organization and the International Federation of Gynecology and Obstetrics (FIGO), “Female 
Circumcision” (1992) 37 International Journal of Gynecology & Obstetrics 149. 


215 New South Wales, Legislative Council, Crimes (Female Genital Mutilation) Amendment Bill 1994, Explanatory Note, p 1. 
216 Aubrey v The Queen (2017) 260 CLR 305; 91 ALJR 601. 
217 Aubrey v The Queen (2017) 260 CLR 305 at [24]; 91 ALJR 601. 
218 Aubrey v The Queen (2017) 260 CLR 305 at [40]; 91 ALJR 601. 
219 Aubrey v The Queen (2017) 260 CLR 305 at [34]; 91 ALJR 601. 
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understanding of “inflicts” in 1900 were correct, the 
Court would not have been constrained by that 
limited understanding. Instead, the essential meaning 
of the provision was to be applied to give best effect 
to the purpose of the provision consistently with 
contemporary knowledge and understanding. The 
essential meaning would not, and does not, 
change.220 But its application can change. As 
Lord Bingham of Cornhill colourfully expressed this 
point:221 


There is, I think, no inconsistency between the rule 
that statutory language retains the meaning it had 
when Parliament used it and the rule that a statute is 
always speaking. If Parliament, however long ago, 
passed an Act applicable to dogs, it could not 
properly be interpreted to apply to cats; but it could 
properly be held to apply to animals which were not 
regarded as dogs when the Act was passed but are so 
regarded now. 


 
[171] It is, therefore, vital to express the essential 
meaning at the proper level of generality, having 
regard to statutory purpose. Properly characterised, 
the essential meaning of the practice of female 
genital mutilation captured by the words “otherwise 
mutilates” in s 45(1)(a) is all actions involving a 
practice of causing tissue damage to the genitals of 
female children. The purpose of s 45(1)(a) was to 
proscribe any forms of that practice. It was not to 
proscribe only some forms of the practice. Nor was it 
only to proscribe the particular forms of the practice 
that were best known in 1994. Indeed, since 1982, 
the World Health Organization had been advocating 
for governments to “adopt clear national policies to 
abolish the practice of female genital mutilation”222 
and was “committed to the abolition of all forms of 
female genital mutilation”.223 The World Health 
Organization in 1998 adopted a classification that 
covered all those forms including a type that it 
described as “[u]nclassified: includes pricking, pierc- 
ing … stretching … cauterization by burning … 
scraping of tissue”.224 


[172] The Family Law Council Report, a draft of 


which was before Parliament at the time the Crimes 
(Female Genital Mutilation) Amendment Bill 1994 
(NSW) was debated, had also recommended prohibi- 
tion of all female genital mutilation, describing it as 
involving “all types of the practice where tissue 
damage results”.225 The Family Law Council had 
quoted from a report published in New Scientist 
which said that:226 


[i]n reality the distinction between the types of 
circumcision is often irrelevant since it depends on 
the sharpness of the instrument used, the struggling 
of the child, and the skill and eyesight of the 
operator. 


 
[173] Against this background, the Minister’s 
remarks in the Second Reading Speech concerning 
proscribing the practice, which “has no physical 
benefits and is associated with a number of health 
hazards”,227 are remarks that reveal a purpose 
extending beyond any particular or common forms of 
the practice to any example of the practice that 
involves tissue damage to the genitals of female 
children. Whatever the understanding of the Minister 
or others about the particular existing forms of the 
practice of female genital mutilation, and whether or 
not any new or unforeseen forms of the practice 
arise, the purpose of s 45(1)(a) was likewise intended 
to extend to every form of the practice of female 
genital mutilation, namely any actions which result 
in tissue damage to the genitals of female children. 
[174] The approach of the Court of Criminal 
Appeal implicitly, and correctly, recognised that the 
practice of female genital mutilation, described in 
s 45(1)(a) by the verbs “excises”, “infibulates”, and 
“otherwise mutilates”, was not confined to the three 
categories described by the Minister in the Second 
Reading Speech. The Court of Criminal Appeal 
applied the meaning of female genital mutilation as 
encompassing any “injury or damage that is more 
than superficial and which renders the body part in 
question imperfect or irreparably damaged in some 


 
 


220 cf Yemshaw v Hounslow London Borough Council [2011] 1 WLR 433 at [27]; [2011] 1 All ER 912 at 923. 
221 R (Quintavalle) v Secretary of State for Health [2003] 2 AC 687 at [9]. 
222 See World Health Organization, Female genital mutilation: An overview (1998), pp 59-60. 
223 World Health Organization, Female genital mutilation: An overview (1998), p 5. 
224 World Health Organization, Female genital mutilation: An overview (1998), p 6. 
225 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council (1994), 


p 6 [2.02]. See also Family Law Council, Female Genital Mutilation: Discussion Paper (1994), pp 28 [5.22], 31 [6.05(b)]. 
226 Family Law Council, Female Genital Mutilation: A Report to the Attorney-General prepared by the Family Law Council (1994), 


p 6 [2.01], quoting Armstrong, “Female circumcision: fighting a cruel tradition” (2 February 1991) New Scientist 22 at 22. 
227 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 4 May 1994, p 1859. 
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fashion”.228 With respect, however, this does not 
sufficiently apply the legislative purpose. Instead, it 
confines the proscribed practices by references to 
criteria that might be difficult to apply, including 
thresholds of “superficial” and “irreparable damage” 
or “imperfection”. To conform with the legislative 
purpose, the prohibition on all forms of the practice 
of female genital mutilation must extend to all 
actions involving tissue damage to the genitals of 
female children. The trial judge therefore did not err 
when directing the jury that “mutilate” in s 45(1)(a) 
means “to injure to any extent”. 
Can a conviction be quashed with no further 


order made? 
[175] I agree with Kiefel CJ and Keane J, for the 
reasons that their Honours give,229 that the appropri- 
ate order on these appeals is that each matter be 
remitted to the Court of Criminal Appeal for 
determination of Ground 2 of each respondent’s 
appeal to that Court according to law. Strictly, it is 
therefore not necessary for this Court to resolve the 
dispute between the parties about the orders that can 
be made in the Court of Criminal Appeal in light of 
the success of other grounds of appeal in the Court of 
Criminal Appeal that were not in issue in this Court. 
That dispute arose in this Court because the Crown 
submitted that the Court of Criminal Appeal was 
confined to making either of two sets of orders: 
(i) orders quashing the conviction and directing a 
judgment and verdict of acquittal to be entered, or 
(ii) orders quashing the conviction and directing that 
a new trial be had. In contrast, the respondents 
submitted that another alternative was (iii) to quash 
the conviction but to make no further order. 
[176] Although it is not strictly necessary to 
determine this point, it is a point that is a matter of 
considerable importance. It could affect the orders of 
the Court of Criminal Appeal on remitter. This Court 
has also previously made orders quashing a 
conviction without any further order on numerous 
occasions without apparently considering whether it 


had power to do so.230 It is therefore appropriate to 
explain in detail why I have concluded that there is 
no power for the Court of Criminal Appeal to quash 
the conviction without either directing a judgment 
and verdict of acquittal or ordering a new trial. 
[177] The Crown’s submission is based in the text 
of ss 6(2) and 8(1) of the Criminal Appeal Act 1912 
(NSW). Each of those subsections is enlivened where 
the Court of Criminal Appeal allows an appeal under 
s 6(1). Section 6(2) is a default provision because it 
is subject to “the special provisions of this Act”. If 
the appeal is allowed, the default provision in s 6(2) 
requires the Court to quash the conviction and to 
direct a judgment and verdict of acquittal. However, 
one of the special provisions to which s 6(2) is 
subject is s 8(1), which permits the Court to: 


… order a new trial in such manner as it thinks fit, if 
the court considers that a miscarriage of justice has 
occurred, and, that having regard to all the 
circumstances, such miscarriage of justice can be 
more adequately remedied by an order for a new 
trial than by any other order which the court is 
empowered to make. 


(Emphasis added.) 
[178] The question raised by the Crown’s submis- 
sion is therefore whether an order that the conviction 
be quashed, without any further order, is an order 
“which the court is empowered to make”. There is no 
express power to make only that order. Such a power, 
if it exists, must be an implied power, an inherent 
power in the sense of part of “the well of undefined 
powers” beyond its constitution231 or a power 
“inherited”232 by the Supreme Court of New South 
Wales and which s 3(1) of the Criminal Appeal Act 
preserves when the Supreme Court is constituted as 
the Court of Criminal Appeal. 


No implied power to quash a conviction without 
further order 


[179] Of necessity,233 there is an implied power, 
upon which s 8(1) relies, for an appellate court to 


 


228 A2 v The Queen [2018] NSWCCA 174 at [521]. 
229 At [112]-[115]. 
230 Callaghan v The Queen (1952) 87 CLR 115; Croton v The Queen (1967) 117 CLR 326; 41 ALJR 289; Timbu Kolian v The Queen 


(1968) 119 CLR 47; 42 ALJR 295; Calabria v The Queen (1983) 151 CLR 670; 57 ALJR 718; Whitehorn v The Queen (1983) 152 
CLR 657; 57 ALJR 809; Gerakiteys v The Queen (1984) 153 CLR 317; 58 ALJR 182; Maher v The Queen (1987) 163 CLR 221; 
61 ALJR 432. 


231 Grassby v The Queen (1989) 168 CLR 1 at 16; 63 ALJR 630. 
232 Dockray, “The Inherent Jurisdiction to Regulate Civil Proceedings” (1997) 113 Law Quarterly Review 120 at 122. See also R v 


Forbes; Ex parte Bevan (1972) 127 CLR 1 at 7; 46 ALJR 401, “the power which a court has simply because it is a court of a 
particular description”. 


233 Byrnes v The Queen (1999) 199 CLR 1 at [32]; 73 ALJR 1292; Pelechowski v Registrar, Court of Appeal (NSW) (1999) 198 CLR 
435 at [51]; 73 ALJR 687. 
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make an order quashing a conviction. An order 
quashing a conviction is logically anterior to the 
power in s 8(1) to order a retrial. But there is no 
necessity to imply a power to make an order 
quashing the conviction without either ordering a 
retrial or ordering an acquittal. There are no gaps in 
the remedial scheme of the Crimes Act that would 
reasonably require such a power. First, if a retrial is 
not appropriate then an order for acquittal can be 
made even if the appellate court considers that the 
appellant is probably guilty. Secondly, a retrial can 
be ordered or an acquittal entered even if the 
conviction arose from a trial that might attract the 
description of a “nullity”. 
[180] As to the first point, s 6(2) of the Criminal 
Appeal Act was modelled on the relevantly identical 
s 4(2) of the Criminal Appeal Act 1907 (“the 1907 
English Act”).234 As Professor Kenny observed of 
the direction to enter a judgment and verdict of 
acquittal in s 4(2) of the 1907 English Act, “a New 
Trial, unfortunately, cannot be ordered; even though 
the prisoner be obviously guilty”.235 Despite the 
contradiction involved in declaring a person who is 
believed to be obviously guilty to be not guilty when 
the person’s conviction is quashed, the purpose of the 
power was to vindicate the principle against multiple 
exposure to jeopardy.236 Subject to statutory provi- 
sions to the contrary, this principle was vindicated in 
a court of record by an order for acquittal, which 
would permit a plea of autrefois acquit in a 
subsequent prosecution of the accused for the same 
offence.237 


[181] In a number of judgments of the Court of 
Criminal Appeal of England and Wales, English 
judges lamented that after a miscarriage of justice the 
acquittal of those who might be guilty could mean 
that “crimes go unpunished”.238 The Lord Chief 
Justice said that a power to order a new trial was 
needed  as  a  matter  of  “absolute necessity”,239 


although he remarked in another case that such a 
power “would naturally be rarely exercised”,240 
perhaps reflecting a view held at that time that 
punishment of the guilty was generally a lesser 
concern than successive exposures of a person to the 
prospect of conviction.241 The gap that was 
perceived by the Court of Criminal Appeal of 
England and Wales after the enactment of the 1907 
English Act was the lack of a power to order a new 
trial. It was not the lack of a power to quash a 
conviction with no order for acquittal. In 1912, in 
New South Wales, the Criminal Appeal Act filled that 
gap by including the power in s 8(1) to order a new 
trial, paying heed to the lamentations of the Court of 
Criminal Appeal of England and Wales and also to 
the position in Canada.242 


[182] As to the second point, an implication of 
power to quash a conviction without further order 
was considered necessary by the Supreme Court of 
Canada in the limited circumstance where the trial is 
found to have been a mistrial, so that the trial was a 
“nullity”. Speaking of the provision applicable in 
Canada in 1923 empowering orders of acquittal or 
the grant of a new trial,243 Fateux J, with whom the 
rest of the Supreme Court of Canada agreed on this 
point, said:244 


That there will be cases where the Court of Appeal 
will not order one or other of the alternatives is 
certain. Thus a conviction on an indictment signed 
by an unauthorized person cannot be sustained and 
must be quashed. And in such a case, an order, either 
directing a verdict of acquittal to be entered or a new 
trial, would be meaningless and senseless. It cannot, 
therefore, be stated that this further authority is 
given with respect to trials affected with such 
complete and fatal nullity. 


 
[183] With respect, the direction of a verdict of 
acquittal when a trial is found to be a mistrial and a 
“nullity” is not necessarily meaningless or senseless. 


 


234 7 Edw VII c 23. 
235 Kenny, Outlines of Criminal Law, 4th ed (1909), p 493, fn 1. 
236 Gerakiteys v The Queen (1984) 153 CLR 317 at 322; 58 ALJR 182. 
237 Pearce v The Queen (1998) 194 CLR 610 at [61]; see also at [22]; 72 ALJR 1416. See also Island Maritime Ltd v Filipowski 


(2006) 226 CLR 328 at [15]; 80 ALJR 1168. 
238 R v Joyce (1908) 1 Cr App R 142 at 143. See also R v Hampshire (1908) 1 Cr App R 212 at 213. 
239 R v Stoddart (1909) 2 Cr App R 217 at 245. 
240 R v Joyce (1908) 1 Cr App R 142 at 143. 
241 See Pearce v The Queen (1998) 194 CLR 610 at [10]; 72 ALJR 1416, quoting Green v United States 355 US 184 at 187-188 


(1957); cf R v Taufahema (2007) 228 CLR 232 at [49]-[51]; 81 ALJR 800. 
242 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 5 December 1911, pp 2307-2308. 
243 An Act to amend the Criminal Code, 13-14 Geo V, c 41, s 9. 
244 Welch v The King [1950] SCR 412 at 425. 
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Whatever might be meant in this context by the 
concept of a “nullity”, an issue considered later in 
these reasons, the trial was a real event and prior to 
the quashing of the conviction there was nevertheless 
a conviction recorded. The recorded conviction was a 
fact which provided a sufficient basis for an appeal to 
be brought.245 Equally, a recorded acquittal could be 
a meaningful fact, not least as vindication to the 
appellant. 
[184] Subject to statutory exceptions, one reason 
that a recorded acquittal is meaningful even in cases 
of “nullity” is that a defence of autrefois acquit 
should apply to preclude a subsequent trial where an 
acquittal is entered by an appellate court. 
Historically, this defence was not available when the 
acquittal was entered by the court at which the trial 
was a “nullity”. This was said to be based upon a 
supposition that in hindsight the accused had “never 
been in actual jeopardy”.246 Yet, as Coleridge J 
recognised, notwithstanding any defect in the trial 
the accused remained liable to a conviction, which, 
unless reversed, would put him “in so much jeopardy 
literally that punishment may be lawfully inflicted on 
him”. The other rationale was that “[t]he judgment 
reversed is the same as no judgment”:247 reasoning 
that should apply to any conviction that is set aside, 
whether the trial is characterised as a “nullity” or 
not.248 Just as a conviction is sufficient to enable an 
appeal to be brought whether or not the trial was a 
mistrial, an acquittal entered by the appellate court 
after setting aside the conviction should be sufficient 
for the purpose of raising a defence of autrefois 
acquit upon a subsequent prosecution whether or not 
the trial was a mistrial.249 
[185] It is also neither meaningless nor senseless 


for an order for a new trial to be made even if the 
first trial might be described as a “nullity”. The 
power in s 8(1) for the Court of Criminal Appeal to 
order a new trial “in such manner as it thinks fit” 
might require particular orders to be made such as 
that the trial be on a new indictment or before a 
different judge. 


No inherent or inherited power to quash a 
conviction without further order 


[186] In Crane v Director of Public 
Prosecutions250, the majority of the House of Lords 
held that a pre-existing power of the Court of Crown 
Cases Reserved, preserved when the Court of 
Criminal Appeal of England and Wales was created, 
empowered the Court of Criminal Appeal to make 
orders for a new trial where the first trial was a 
mistrial or “nullity”. This power to order a venire de 
novo (a new hearing)251 had been a power possessed 
by the Court of Crown Cases Reserved, which was 
formally created in 1848.252 The venire de novo was 
granted by the Court of Crown Cases Reserved only 
when the first trial was found to be a “nullity”. As the 
King’s Bench had described the order, it was “not to 
be considered in the nature of a new trial, but the first 
trial is to be considered a mis-trial, and therefore a 
nullity”.253 
[187] The power to order a venire de novo after a 
mistrial was inherited by Supreme Courts in 
Australia. It was described in 1915 by Isaacs J as 
“well established”, although Griffith CJ described it 
as “now almost obsolete”.254 In Crane, the majority 
of the House of Lords relied upon s 20(4) of the 1907 
English Act to hold that this power was vested in the 
Court of Criminal Appeal of England and Wales.255 


 
 


 


245 Russell v Bates (1927) 40 CLR 209 at 213-214; Calvin v Carr [1979] 1 NSWLR 1 at 8-9; (1979) 53 ALJR 471. See also Crane v 
Director of Public Prosecutions [1921] 2 AC 299 at 319. 


246 Coke, The Third Part of the Institutes of the Laws of England (1644), p 214; Chitty, A Practical Treatise on the Criminal Law 
(1816), vol 1, p 756. See also Conway v The Queen (2002) 209 CLR 203 at [9]; 76 ALJR 358. 


247 R v Drury (1848) 3 Car & K 190 at 199 [175 ER 516 at 520]. 
248 See also Friedland, “New Trial after an Appeal from Conviction – Part II” (1968) 84 Law Quarterly Review 185 at 188-189. 
249 Cooke, “Venire de Novo” (1955) 71 Law Quarterly Review 100 at 119-120. 
250 Crane v Director of Public Prosecutions [1921] 2 AC 299 at 319, 324, 330, 333. See also R v Granberg (1973) 11 CCC (2d) 117 


at 121. 
251 See R v Yeadon (1861) Le & Ca 81 [169 ER 1312]. See also R v Mellor (1858) 1 Dears & B 468 [169 ER 1084]. 
252 Crown Cases Act 1848 (11 & 12 Vict c 78), s 2; cf R v Parry (1837) 7 Car & P 836 at 841 [173 ER 364 at 367]. See also Conway 


v The Queen (2002) 209 CLR 203 at [10], fn 38; 76 ALJR 358. 
253 R v Fowler (1821) 4 B & Ald 273 at 276 [106 ER 937 at 939], quoted in Conway v The Queen (2002) 209 CLR 203 at [9]; 76 


ALJR 358. 
254 R v Snow (1915) 20 CLR 315 at 324, 351. 
255 Crane v Director of Public Prosecutions [1921] 2 AC 299 at 324, 332, 337-338. 
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Section 20(4) vested in the Court of Criminal Appeal 
all the jurisdiction that had been vested in the Court 
of Crown Cases Reserved by the Crown Cases Act 
1848.256 
[188] The House of Lords in Crane was concerned 
only with the existence of a power which, upon a 
mistrial, permitted only the quashing of a conviction 
and order for a retrial. But the Court of Crown Cases 
Reserved also had the power to quash a conviction 
and to make no further order. Indeed, unlike the 
power to grant a venire de novo, which was not 
expressly contained in the Crown Cases Act and 
whose existence had divided the members of the 
Court of Crown Cases Reserved,257 s 2 of the Crown 
Cases Act had conferred an express power “to avoid 
such Judgment, and to order an Entry to be made on 
the Record, that … the Party convicted ought not to 
have been convicted”. Hence, the Court of Criminal 
Appeal of England and Wales also had power, after a 
mistrial, to quash the conviction and make no further 
order.258 


[189] If the powers of the Court of Crown Cases 
Reserved were also inherited by the Court of 
Criminal Appeal in New South Wales as appeal 
powers, due to being preserved by the Criminal 
Appeal Act, then there would be a strong argument 
that the power to quash a conviction without making 
any other order should be generally applicable. It 
would be difficult to see why that power, as part of a 
generalised appellate power, should be confined only 
to mistrials. To confine the power in that way would 
treat as immutable the reception of “a procedure 
which, with the exception of a few cases, has not 
been in use for over one hundred years and was 
probably never really understood even when it was in 
use”.259 The distinction between mistrials where a 


conviction is quashed as a “nullity” and other trials 
where a conviction is quashed, sometimes described 
in contrast as an “irregularity”, has been attempted to 
be justified in different ways.260 None is satisfactory 
or clear.261 At best, “the line is very thin”,262 with the 
older decisions on nullity perhaps seen today as 
comparable with some instances of lack of authority 
and possibly also some serious errors within 
authority. At worst, it is not a principled distinction 
in the context of an appeal from a trial in a superior 
court.263 In both instances, the verdict and judgment 
will have been quashed by the Court of Criminal 
Appeal, leaving them without effect: “The effect of 
the reversal of a conviction by proceedings in error 
has long been settled, and the same effect is produced 
by quashing it, or setting it aside upon a statutory 
appeal.”264 And in both instances, the orders are 
valid until set aside.265 


 
[190] However, the issue of whether a distinction 
should be drawn between powers concerning mistri- 
als and powers concerning irregularities need not be 
resolved on these appeals because in New South 
Wales the Criminal Appeal Act did not preserve, for 
appeals, the jurisdiction of the Court of Crown Cases 
Reserved to quash a conviction without further order. 
Like s 20 of the 1907 English Act, in New South 
Wales s 23 of the Criminal Appeal Act abolished 
“[w]rits of error, and the powers and practice now 
existing in the Supreme Court in respect of motions 
for new trials, and the granting thereof in criminal 
cases”. But the Criminal Appeal Act had, and has, no 
equivalent to s 20(4) of the 1907 English Act, upon 
which the majority of the House of Lords in Crane 
relied for the preservation of the venire de novo and 
associated powers. 
[191] Section 12 of the Criminal Appeal Act, 


 
 


256 11 & 12 Vict c 78. The powers conferred by the Crown Cases Act had been transferred to the High Court of Justice by s 47 of the 
Supreme Court of Judicature Act 1873 (36 & 37 Vict c 66). 


257 See R v Mellor (1858) 1 Dears & B 468 [169 ER 1084]. 
258 R v Golathan (1915) 11 Cr App R 79 at 80; Peacock v The King (1911) 13 CLR 619 at 14; R v McDonnell (1928) 20 Cr App R 


163 at 164; R v Wilde (1933) 24 Cr App R 98 at 99; R v Olivo (1942) 28 Cr App R 173 at 176; R v Field (1943) 29 Cr App R 151 
at 153; R v Heyes [1951] 1 KB 29 at 30. See Cooke, “Venire de Novo” (1955) 71 Law Quarterly Review 100 at 118-120. 


259 Friedland, “New Trial after an Appeal from Conviction – Part I” (1968) 84 Law Quarterly Review 48 at 63 (footnote omitted). 
260 Munday v Gill (1930) 44 CLR 38 at 60-62; R v Middlesex Quarter Sessions (Chairman); Ex parte Director of Public Prosecutions 


[1952] 2 QB 758 at 769; R v Neal [1949] 2 KB 590 at 599; Re Pritchard [1963] Ch 502 at 523-524; Strachan v Gleaner Co Ltd 
[2005] 1 WLR 3204 at [25]-[26]. 


261 See Cooke, “Venire de Novo” (1955) 71 Law Quarterly Review 100; Friedland, “New Trial after an Appeal from Conviction – Part 
I” (1968) 84 Law Quarterly Review 48. 


262 Plowman v Palmer (1914) 18 CLR 339 at 348. 
263 R v Swansson (2007) 69 NSWLR 406 at [76]; see also at [95], [119]; cf at [179]-[180], [191]. See also Deveigne v Askar (2007) 69 


NSWLR 327 at [82]; see also at [8]. 
264 Commissioner for Railways (NSW) v Cavanough (1935) 53 CLR 220 at 225. 
265 New South Wales v Kable (2013) 252 CLR 118 at [21]; 87 ALJR 737. See also Bounds v The Queen (2006) 80 ALJR 1380 at [10]. 
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entitled “Supplemental powers of the court”, pro- 
vides in subs (1) that the Court of Criminal Appeal 
“may, if it thinks it necessary or expedient in the 
interests of justice”, exercise specific procedural 
powers and may also “exercise in relation to the 
proceedings of the court any other powers which 
may for the time being be exercised by the Supreme 
Court on appeals or applications in civil matters”. 
Section 12(1) is similar to s 9 of the 1907 English 
Act. But it is not an acknowledgement of any 
inherent jurisdiction of the Court of Criminal Appeal, 
nor does it permit a cross-pollination of the 
considerations concerning a venire de novo from 
civil proceedings to criminal proceedings. As 
Dixon J said in Grierson v The King:266 


The jurisdiction is statutory, and the court has no 
further authority to set aside a conviction upon 
indictment than the statute confers. The Criminal 
Appeal Act of 1912 (NSW) is based upon the 
English Act of 1907. It does not give a general 
appellate power in criminal cases exercisable on 
grounds and by a procedure discoverable from 
independent sources … No considerations control- 
ling or affecting the conclusion to be deduced from 
these provisions are supplied by analogous civil 
proceedings. 


 
[192] In New South Wales, the dissenting reason- 
ing of Viscount Finlay in Crane must apply: “we 
must now look only to the provisions of the present 
Act if there is anything that requires to be set 
right”.267 Indeed, the New South Wales Parliament 
was cognisant that this would be the case. During 
debate, one member, Mr Garland KC, after referring 
to the power to grant a new trial after a mistrial, said 
that he supported “the proposal that the Appeal Court 
in their wisdom, when they consider justice would be 
best served by granting a new trial, shall have power 
to grant it”.268 


Conclusion 
[193] For these reasons, in addition to those of 


Kiefel CJ and Keane J and those of Nettle and 
Gordon JJ, I agree with the orders proposed by 
Kiefel CJ and Keane J. 
Matter No S43/2019 


1. Appeal allowed. 


2. Set aside the orders of the New South Wales 
Court of Criminal Appeal made on 10 August 
2018. 


3. Remit the matter to the New South Wales 
Court of Criminal Appeal for determination of 
Ground 2 of the respondent’s appeal to that 
Court according to law. 


Matter No S44/2019 


1. Appeal allowed. 


2. Set aside the orders of the New South Wales 
Court of Criminal Appeal made on 10 August 
2018. 


3. Remit the matter to the New South Wales 
Court of Criminal Appeal for determination of 
Ground 2 of the respondent’s appeal to that 
Court according to law. 


Matter No S45/2019 


1. Appeal allowed. 


2. Set aside the orders of the New South Wales 
Court of Criminal Appeal made on 10 August 
2018. 


3. Remit the matter to the New South Wales 
Court of Criminal Appeal for determination of 
Ground 2 of the respondent’s appeal to that 
Court according to law. 


Solicitor for the appellant in each matter: Solicitor 
for Public Prosecutions (NSW). 


Solicitors for the respondents in each matter: 
Armstrong Legal. 
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268 New South Wales, Legislative Council, Parliamentary Debates (Hansard), 5 December 1911, p 2312. 
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Insurance - Industrial special risks - Indemnity for cost of reinstatement of 


damaged property - Property damaged by fire - Further damage by 
fire before payment or commencement of restoration and after expiry of 
policy - Restoration and repair work required to he carried out with 
reasonable despatch - liability for subsequent damage - Statutory 
policy where insurer fails to give insured notice concerning renewal - 
Purported cancellation of policy by insurer - Whether statutory policy 
arises - Interest on claim - Insurance Contracts Act 1984 ( Cth), ss 58, 
59, 60. 


Under an industrial special risks insurance policy, the insurer agreed to 
indemnify the insured in the event of the physical loss or destruction of, 
or damage to, the insured property. The amount of the indemnity was 
calculated upon the cost of reinstatement of the property at the time of 
reinstatement. The insured had the option of claiming the indemnity 
value of the property instead. The policy provided that the work of 
restoration and repair was to be commenced and carried out with 
reasonable despatch, failing which the insurer was not liable to make any 
payment greater than the indemnity value of the damaged property at the 
time of the damage. If, in the events that happened, that provision did not 
apply, a further term entitled the insurer to recover only the indemnity 
value. 


During the operation of the policy, the insured' s premises were 
damaged by fire and it lodged a claim. It did not elect to receive the 
indemnity value. The insurer asserted that the claim was fraudulent and 
purported to cancel the policy pursuant to s 60 of the Insurance 
Contracts Act 1984 (Cth) and in accordance with the procedure in s 59. 
The policy was due to expire about three months after the purported 
cancellation took effect. The insurer did not before the expiry date give 
the insured notice concerning renewal of the policy in the terms provided 
for in s 58. About four months after the expiry date, before restoration 
and repair work had been commenced by the insured, the insured 
property was damaged by another fire. The damage required its 
demolition. The insured claimed indemnity for the cost of reinstatement 
of the property for the damage caused by the later fire. About fourteen 
months elapsed between the two fires. 


Section 58 provided  that, where insurance was provided for a 
 


 


Corrigendum: for the beginning of "apply a further term" should 
be changed to read "apply, a further term entitled the insured to recover 
only the indemnity". 
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proposed cancellation to the insured". That notice has effect "to 
cancel the contract'' at the earlier of the times stipulated in sub-s (2), 
namely: 


"(a) the time when another contract of insurance between the 
insured and the insurer or some other insurer, being a contract that 
is intended by the insured to replace the first-mentioned contract, is 
entered into; 
(b) whichever is the latest of the following times: 


(i) 4 o'clock in the afternoon of the third business day ... 
after the day on which the notice was given to the insured; 
(ii) if a time is specified for the purpose in the contract - that 
time; 
(iii) if a time is specified in the notice - that time." 


In the present case, sub-pars (b)(ii) and (b)(iii) applied, the time of 
thirty business days specified in CIC's letter of 28 July also being that 
specified by par (c) of Condition 5 of the Policy. 


CIC contends that, upon the proper construction of Pt VII of the Act 
and in the circumstances as they then existed, on 16 October 1992, 
fourteen days before the day of expiry stipulated in the Policy, there 
was no obligation imposed by s 58 upon CIC to give to the Club, or to 
Garrison as its agent, a notice in writing informing the Club that the 
cover would expire at 4 pm on 30 October and stating whether CIC 
was prepared to negotiate to renew or extend that cover. Counsel 
submitted that s 58 must be read with s 59 .and that the evident 
purpose of s 58 is such that, if a notice of proposed cancellation by the 
insurer has been given under s 59, the policy is not thereafter (and 
certainly not after expiry of the notice of proposed cancellation), a 
policy which is set to expire and thus attract s 58. 


It would not, counsel submitted, answer the mischief to which s 58 
was directed, and would be productive of confusion and incongruity if 
the insurer were obliged to inform the insured by notice in writing of 
the day on which and the time at which the policy "will expire", even 
though, according to the stance then taken by the insurer, the policy 
had already been cancelled so that there was no occasion for the giving 
of any such notice. 


To this may be added the further incongruity, if not futility in a case 
such as the present, of requiring the insurer to give a notice lest there 
come into existence a statutory policy which would commence 
immediately after the expiry of the fourteen day period for giving 
notice, but would forthwith be subject to cancellation by the insurer 
under s 60(4), upon notice in writing, effective at 4 pm on the third 
business day thereafter (s 59(2)(b)(i)). 


Where, as in this case, litigation was on foot upon the very question 
of prior cancellation of the relevant policy, the literal application of 
s 58 contended for by the Club would require the insurer to approbate 
by its notice that which it sought to reprobate in the litigation. The 
notice would inform the insured of the day and time at which the 
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cover would expire, contrary to the case put forward by the insurer 
that the policy had previously been brought to an end. Moreover, in 
some jurisdictions (45), the insurer's case would be propounded under 
a requirement of sworn pleadings as to factual allegations. 


It is well settled that at common law, apart from any reliance upon 
s 15AB of the Acts Interpretation Act 1901 (Cth), the court may have 
regard to reports of law reform bodies to ascertain the mischief which 
a statute is intended to cure (46). Moreover, the modern approach to 
statutory interpretation (a) insists that the context be considered in the 
first instance, not merely at some later stage when ambiguity might be 
thought to arise, and (b) uses "context" in its widest sense to include 
such things as the existing state of the law and the mischief which, by 
legitimate means such as those just mentioned, one may discern the 
statute was intended to remedy (47). Instances of general words in a 
statute being so constrained by their context are numerous. In 
particular, as McHugh JA pointed out in Isherwood v Butler Pollnow 
Pty Ltd (48), if the apparently plain words of a provision are read in 
the light of the mischief which the statute was designed to overcome 
and of the objects of the legislation, they may wear a very different 
appearance. Further, inconvenience or improbability of result may 
assist the court in preferring to the literal meaning an alternative 
construction which, by the steps identified above, is reasonably open 
and more closely conforms to the legislative intent (49). 


Section 58 of the Act closely follows the terms of cl 58 of the draft 
legislation set out in Appendix A to the Law Reform Commission 
Report No 20, Insurance Contracts. This was delivered in 1982. 
Clause 58 was designed to implement the recommendations in par 264 
of the Report. Reference there was made to the decision of Stout CJ in 
Barry v Australian Mutual Provident Society (50) as indicating the 
position at general law. This is that, in the absence of prior 
arrangement, there is no duty upon the insurer to notify the insured 
that the premium on which renewal depends is due for payment. The 


 
 


(45) For example, in New South Wales, Pt 15, r 23 of the Supreme Court Rules 1970 
(NSW) requires verification on affidavit in Form 20A of the truth of the 
allegations of fact and the statement of claim, and in Form 20B of the denial in a 
defence of allegations of fact. 


(46) Black-Clawson  International  Ltd  v  Papierwerke  Waldhof-Aschaffenburg 
Aktiengese/lschaft  (19751 AC 591 at 614, 629, 638; Wacando  v The 
Commonwealth (1981) 148 CLR I at 25-26; Pepper v Hart (1993] AC 593 at 630. 


(47) Auorney-General v Prince Ernest Augustus of Hanover (1957] AC 436 at 461, 
cited in K & S Lake City Freighters Pty Ltd v Gordon & Gotch Ltd (1985) 
157 CLR 309 at 312, 315. 


(48) (1986) 6 NSWLR 363 at 388. 
(49) Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation 


(1981) 147 CLR 297 at 320-321. 
(50) [19201 Gazette LR 447. 
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ROSE v SECRETARY, DEPARTMENT OF SOCIAL SECURITY 


General Division: Lockhart, Gummow and Einfeld JJ 


New South Wales District Registry 


19 October 1989; 2 March 1990 


Administrative Law - Social Security - Age pension - Income test - 
Superannuation benefits receivable only outside Australia - J.¥hether 
included in annual rate of income - "Monies received" - Definition of 
"income" -Social Security Act 1947 (Cth), ss 3, 25, 33. 


Social Security - Age pension - Income test - Superannuation benefits 
receivable only outside Australia - J.¥hether included in annual rate of 
income - "Moneys received" - Meaning of - Definition of "income" - 
Social Security Act 1947 (Cth), ss 3, 25, 33. 


The applicant was refused an age pension under the Social Security Act 1947 
(Cth) upon the ground that he was disqualified under s 33 by reason of his 
annual rate of income. The respondent included as relevant income, 
superannuation benefits which were payable monthly to the applicant in the 
German Democratic Republic (the GDR) and were not transferable out of that 
country. This decision was affrrmed by the Administrative Appeals Tribunal, 
and the applicant appealed. 


Section 3 of the Act defined "income" as meaning "personal earnings, 
moneys, valuable consideration or profits, whether of a capital nature or not, 
earned, derived or received by that person for the person's own use or benefit 
by any means from any source whatsoever, within or outside Australia, and 
includes  ". 


Held, dismissing the appeal: The payments made to the applicant in the GDR 
were moneys "received" by him in the sense of "realised" by him in the GDR, 
and fell within the definition. 


Read v Commonwealth (1988) 62AI.JR 354; 78 ALR 655, distinguished. 
 


APPFAL 


This was an appeal from a decision of the Administrative Appeals 
Tribunal. 


H C Bell, for the applicant. 
A H Slater, for the respondent. 


Cur adv vult 
 


2 March 1990 


THE CouRT. This appeal from a decision of the Administrative Appeals 
Tribunal, General Administrative Division (Purvis J), concerns a short point 
of construction of the Social Security Act 1947 (Cth) (the Act), namely, the 
definition of "income" ins 3 (the interpretation section). 


Before turning to that definition and the statutory scheme in which it is 
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placed a brief statemen. t 
necessary. 


of the relevant facts, all of which are agreed, is 


The appellant is an Australian citizen and an Australian resident for the 
purpose of s 25 of the Act. He is also a resident of the German Democratic 
Republic (the GDR). He is an unpaid member of a working group of 
scientists in the GDR. The appellant lives in the GDR most of the year and 
travels to Australia once a year, usually for a period of months at a time for 
reasons relating to his work and health. When residing in the GDR the 
appellant is paid a superannuation pension to which he is entitled 
consequent upon his retirement as a Professor of Social Anthropology. The 
pension is paid into a cheque account in the GDR on a monthly basis; it is 
not transferable or payable to the appellant anywhere outside the GDR. 


When the appellant lives in Australia he is without funds other than a 
small royalty of $10 to $15 per week which is payable to him from sources 
within Australia. The amount of the GDR pension payable to the appellant 
when residing in the GDR is such as would disqualify him from entitlement 
to an age pension under the Act. 


The appellant is 73 years of age. On 2 December 1986, he lodged a claim 
for an age pension under the Act. He there stated that he was in receipt of 
the superannuation benefit payable in the GDR of 2,000 marks per month 
($A18,045 per annum) and that those moneys were not transferable out of 
the GDR. On 4 February 1987, the application was rejected by a delegate of 
the respondent. The appellant appealed against the rejection by the 
respondent's delegate to the Social Security Appeals Tribunal which 
recommended that the appeal be dismissed, a decision which was affirmed 
by another delegate of the respondent on 23 May 1988. The appellant then 
sought, before the Administrative Appeals Tribunal (the Tribunal), a review 
of the decision of 23 May 1988. The Tribunal affirmed the decision of the 
delegate. It is from that decision of the Tribunal that this appeal is brought 
to this Court pursuant to s 44 of the Administrative Appeals Tribunal Act 
1975 (Cth). The jurisdiction of this Court is exercised by the Court 
constituted as a Full Court (s 44(3)(c)). 


The appellant's claim was lodged on 2 December 1986, Cl.at is to say, 
before the renumbering of various provisions of the Act which was effected 
by the Social Security Amendment Act 1987 (Cth). The appeal was conducted 
before this Court on the footing that regard should be had to the Act 
reprinted as at 1 January 1989 and we shall deal with the statute in this 
fashion. 


The preamble to the Act states that it is an Act "to provide for the 
payment of certain pensions, benefits and allowances and for related 
purposes". Division 2 of Pt IV deals with age pensions. The qualification of 
a person to receive an age pension arises from s 25, subs (1) of which 
provides that, subject to Pt IV, a person who is not receiving an invalid 
pension and, being a man, who has attained the age of 65 years or, being a 
woman, the age of 60 years and "is an Australian resident and is in Australia 
on the day on which he or she lodges the claim for an age pension and has, 
at any time, been an Australian resident for a continuous period of not less 
than 10 years" shall be qualified to receive an age pension. 


Section 33 appears in Div 4 of Pt IV of the Act and it is one of a number 
of sections concerned with the rate of pension payable. Section 33(U) 
operates to reduce the amount of the age pension· that would otherwise be 
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payable to a person by certain amounts including an amount measured with 
reference to "the annual rate of income" of the person so far as it exceeds 
$2,080 in the case of an unmarried person and $1,820 in the case of a 
married person. 


The expression "annual rate of income" in s 33(12) takes one to the 
definition of income in s 3 which is in the following terms: 


'"Income', in relation to a person, means personal earnings, moneys, 
valuable consideration or profits, whether of a capital nature or not, 
earned, derived or received by that person for the person's own use or 
benefit by any means from any source whatsoever, within or outside 
Australia, and includes a periodical payment or benefit by way of gift or 
allowance and any income that the person is taken to receive because of 
section 12c or 12D, but does not include  " 


There then follow pars (a)-(y) which exclude from the definition of 
"income" a large number of diverse categories of payments or benefits of 
which we shall mention a few to illustrate that diversity: 
• a payment under the Act (par (a)); 
• a payment made to the person for or in respect of a dependent child of 


the persons (par (h)); 
• a periodical payment or benefit by way of gift or allowance from the 


father, mother, son, daughter, brother or sister of the person (par (t)); 
and 


• "so much of a payment received by the person as is, in accordance with 
an agreement between the Commonwealth and a foreign country, 
applied in reduction of the amount of pension, benefit or allowance that 
would otherwise be payable to the person under this Act" (par (w)). 


As would be expected with social welfare legislation of which the Act is an 
important example, providing for the payment of pensions, benefits and 
allowances out of Commonwealth Revenue, the Parliament is concerned to 
ensure that persons whom it regards as eligible for pensions, benefits and 
allowances are included within the statutory criteria, but concerned also to 
ensure that persons who do not meet those criteria are excluded. 


Entitlement of a person to receive the age pension is thus expressed in 
s 25 in general and wide terms and is dependent upon the person simply 
having attained the prescribed minimum age, being an Australian resident 
and in Australia on the day on which he or she lodges the claim for the 
pension and having at any time been an Australian resident for a continuous 
period of not less than ten years. 


Section 33 is one of a number of excepting provisions designed to 
disqualify for age pensions, in whole or in part, persons in the perception of 
the legislature who do not need the age pension or all of it because they are 
entitled to receive "income" from other sources. Thus, the definition of 
"income" plays a critical role in the excepting or exclusionary provisions. 
Parliament chose to define "income" in the initial part of the definition in 
terms of considerable width to ensure that it brought within its net as wide a 
range of categories and sources of income as possible, thus giving full scope 
to the exclusionary provisions of the Act such as s 33. The broad definition, 
having an exclusionary operation, is then followed by the numerous and 
eclectic pars (a)-(y) which express Parliament's will that persons coming 
within them are not to be treated as disqualified from the age pension 
notwithstanding that they derive income which would otherwise be caught by 
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the opening provisions of the definition of "income". In short Parliament 
confers a general entitlement to an age pension under s 25, but excludes 
certain categories of persons from that entitlement by operation of s 33(12) 
and the definition of "income". Parliament from time to time has added to 
or removed from the various categories of payments or benefits (pars (a)-(y) 
in the definition of "income") which are not to be taken into account as part 
of a person's "income" for the purpose of reducing his or her entitlement to 
the age pension. 


We were referred in argument to various principles of construction of 
statutes including the principle that remedial legislation should be construed 
beneficially. The Act is a remedial provision in that it gives benefits to 
persons and thereby remedies Parliament's perceptions of injustice. It calls 
for no narrow or pedantic construction; but, as mentioned earlier, it contains 
both enabling and excepting provisions which do not therefore necessarily 
require beneficial interpretation. It depends on the particular statutory 
provision and an analysis of its language and purpose. Aids to construction, 
including the principle of hberal interpretation of remedial provisions, are 
generally invoked when there is some ambiguity on the fact of the particular 
statutory provision. That is not the case here with the definition of "income" 
in its introductory general words with which this case is concerned. 


Much was made in argument of the words ''within or outside Australia" in 
the definition of income. In our opinion it is plain that those words are 
governed by the words that immediately precede them "from any source 
whatsoever", and not directly by each of the integers of the definition that 
precedes those words. The reference to source requires reference back to 
the preceding integers, however, because those integers constitute the 
income derived from the particular source. 


Absence of the words "within or outside Australia" may have enlivened an 
argument that the source must be limited to a source within Australia:. The 
Legislature was concerned to ensure that it mattered not whether the source 
of derivation or receipt of the moneys was within or outside Australia 
because it is a definition which forms part of a scheme designed to exclude 
persons from qualification for pensions under the Act who have access to 
other forms of "income" irrespective of the territorial location of the source. 
The words "within or outside Australia" are designed to ensure that there is 
no reading down of the section to exclude only persons who earn, derive or 
receive moneys etc payable from sources within Australia. 


Counsel for the appellant submitted that the words "earned, derived or 
received" where appearing in the definition of "income" should be construed 
in the sense of "realised" because for income to be "earned, derived or 
received" by a person for his or her own use or benefit, it had to be 
"realised" in the sense of being available for the person for use in Australia. 
It was argued that in this case until the appellant returns to the GDR there is 
no realisation of income derived from his pension entitlement there, an 
entitlement which is confined to the GDR. In support of this submission 
counsel relied upon the judgment of the High Court in Read v 
Commonwealth (1988) 62 AlJR 354; 78 ALR 655 where consideration was 
given to the meaning of "income" in s 18 of the Act in the form in which it 
then stood. Section 18 defined "income" in relation to a person as meaning: 


"any personal earnings, moneys, valuable consideration or profits 
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earned, derived or received by that person for his own use or benefit by 
any means from any source  " 


The High Court (Mason CJ, Deane and Gaudron JJ; Brennan and 
Toohey JJ dissenting) held that upon its proper construction s 18 required 
that until a gain was "realised" it was not "earned, derived or received". The 
appellant in that case was the recipient of an age pension under the Act and 
held units in a capital growth trust. The assets of the trust were revalued 
whereupon the appellant was issued with additional units which were valued 
by the Department of Social Security and deemed by it to be "income" 
within the meaning of the Act for the purpose of ascertaining her entitlement 
to an age pension. The majority said (at 357; 661): 


"In our opinion, a mere increase in the value of an asset does not 
amount to a capital profit. A profit connotes an actual gain and not 
mere potential to achieve a gain. Until a gain is realised it is not 
'earned, derived or received'. A capital gain is realised when an item of 
capital which has increased in value is ventured, either in whole or in 
part, in a transaction which returns that increase in value." 


Their Honours held that as the only relevant gain which was identifiable 
by reference to the additional units issued to the appellant was an unrealised 
gain, the additional units did not constitute a "profit" within the definition of 
"income". 


We accept that the reasoning of the majority in Read (supra) leads to the 
conclusion that until "profits" are realised they do not answer the description 
of "profits" "earned, derived or received" for the purposes of the definition 
of "income" in s 3 of the Act. But that conclusion does not avail the 
appellant in this case. The pension to which the appellant is entitled in, and 
only in, the GDR is paid into his cheque account there each month. It is not 
transferable or payable to him outside the GDR; but it is a pension that is 
available for him to call upon whenever he is in the GDR, as he is for a large 
part of each year. 


The entitlement of the appellant to his GDR pension arises at the latest 
once the pension payments have been paid into the relevant account of the 
appellant in the GDR. He is then free to draw upon them and spend them in 
the GDR. His capacity to remove the pension payments from the GDR and 
to spend them outside the GDR is prohibited by the law of the GDR; the 
restraint is upon his transferring the moneys outside the GDR. 


The pension payments made to .the appellant in the GDR are moneys 
"received" by him in the sense of "realised" by him in the GDR. It is not to 
the point that those moneys are in that sense received by him outside 
Australia. The payments answer the description of moneys "earned, derived 
or received" (in the sense of "realises") by him for his own use or benefit 
from a source outside Australia and fall within the definition of "income" in 
s 3. 


Counsel for the appellant sought to construe the definition of "income" 
favourably to the appellant by offering five suggested notional linguistic 
additions to the definition; but we see no useful purpose in mentioning them 
as in the end this served, not to interpret the definition, but to substantially 
redraft it, an impermissible activity for courts: see Cooper Brooks 
(Wollongong) Pty Ltd v Commissioner of Taxation (Cth) (1981) 147 CLR 297, 
per Aickin J (at 336). 


The Tribunal, although coming to the conclusion that the decision of the 
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delegate should be affirmed, did so by a path which adopted, in our 
respectful opinion, an impermissible construction of the definition of 
"income" in s 3. As we understand the Tribunal's reasons the conclusion was 
reached by the learned Presidential Member (see 9 of the reasons) that the 
words "within or outside of Australia" are directly governed by the earlier 
words in the definition "for the person's own use or benefit" as well as the 
words "from any source whatsoever"; otherwise, according to the Tribunal's 
reasoning process, a construction of the definition to the effect that only 
"personal earnings, moneys, valuable consideration or profits" available for 
the person's "own use or benefit" within Australia should be regarded as 
"income" would be available. We respectfully disagree. No territorial 
limitation would be implied into the definition of "income" to achieve the 
result mentioned by the Tribunal if the words ''within or outside of 
Australia" are governed only by the immediately preceding words "from any 
source whatsoever". The source to which the definition of income is directed 
is, of course, the source from which the person's earnings or moneys etc are 
earned, derived or received by him for his own use or benefit by any means, 
and, as mentioned earlier, the draftsman was concerned to ensure that it 
mattered not whether that source was within or outside Australia. There is 
no warrant for importing the constraint into the definition which attracted 
the Tribunal. 


Further, on p 13 of his reasons the learned Presidential Member adopted 
a construction of the definition of "income" that appears to attribute to it 
elements of peripateticism by determining the entitlement of a person to an 
age pension with reference to the countries in which he chooses to reside 
from time to time. The Tribunal noted that the appellant has chosen to 
spend the majority of his time in the GDR but said: 


"If he resided in Australia and was not able to use the entitlement or 
benefit from it [the superannuation entitlement], then a different 
situation might well arise. But that is not the factual position in this 
application." 


The construction and application of the definition of "income" do not 
depend on the circumstances that an applicant for a pension may choose to 
live in Australia or another country or both countries. 


We would dismiss the appeal with costs. 


Appeal dismissed with costs 
Solicitors for the appellant: Legal Aid Commission (NSW). 


Solicitor for the respondent: Australian Government Solicitor. 


MATTHEWSMITH 
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FEDERAL COURT OF AUSTRALIA 
 


Nojin v Commonwealth and Another 
 


[2012] FCAFC 192 
 


Buchanan, Flick and Katzmann JJ 


24-25 May, 21 December 2012 


Human Rights — Discrimination — Disability discrimination — Indirect 
discrimination — Intellectually disabled workers employed by Australian 
Disability Enterprises — Use of Business Services Wage Assessment Tool 
(BSWAT) to assess wages — Assessment of “competencies” that were 
knowledge-based, abstract concepts unrelated to work, were determined 
in part by interview, and were not required to be demonstrated by 
able-bodied workers — Whether a substantially higher proportion of 
disabled people without intellectual disabilities were able to comply — 
Whether requirement or condition not reasonable — Disability 
Discrimination Act 1992 (Cth), ss 6, 45. 


Pursuant to the relevant award, rates of pay for disabled workers employed at 
Australian Disability Enterprises (ADEs) were set at a percentage of the lowest 
rate applicable to Grade 1 employees thereunder, but were able to be adjusted after 
applying the Business Services Wage Assessment Tool (BSWAT). In addition to 
examining a worker’s productivity, BSWAT assessed his or her core and industry 
“competencies”, which were measured in part by question and answer sessions, 
were generally knowledge-based, abstract concepts that were unrelated to the 
basic, process-oriented tasks required to be performed, and were not required to be 
demonstrated by Grade 1 employees. BSWAT had received considerable (although 
not universal) support from experts and consultants in the ADE sector. 


The intellectually disabled appellants claimed that their ADE employers had 
discriminated against them contrary to s 15(2) of the Disability Discrimination Act 
1992 (Cth) (the Act) in applying BSWAT to assess their wages. In particular, the 
appellants claimed that the respondents had engaged in indirect discrimination 
within s 6 of the Act, by requiring them to comply with a requirement or 
condition: (a) with which a substantially higher proportion of persons without the 
disability were able to comply; (b) which was not reasonable having regard to the 
circumstances of the case; and (c) with which the appellants were not able to 
comply. The respondents denied such discrimination, and also argued that s 45 of 
the Act rendered their acts lawful, as those acts were reasonably intended to afford 
the appellants access to opportunities to meet their special needs in relation to 
employment. 


Held: (1) By Buchanan and Katzmann JJ: The “requirement or condition” that 
requires consideration in this case is the imposition on the appellants of a wage 
assessment by BSWAT. [121]-[124], [232] 
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(2) By Buchanan and Katzmann JJ, Flick J not deciding: Disabled workers who 
are not intellectually disabled are more likely to achieve advantageous results on 
BSWAT than intellectually disabled workers, such that s 6(a) and (c) of the Act are 
satisfied. [127], [133], [199], [244] 


Hurst v Queensland (2006) 151 FCR 562, followed. 
(3) By Buchanan and Katzmann JJ, Flick J dissenting: Despite the widespread 


support for its use, the assessment of the appellants’ wages using BSWAT is not 
reasonable. [134]-[140], [215], [265] 


(4) By Buchanan J, Flick and Katzmann JJ agreeing: Section 45 of the Act does 
not render the respondents’ acts lawful, as the appellants’ employment does not 
depend on the use of BSWAT. [150]-[157], [216], [269] 


Appeal from decision of Gray J, (2011) 283 ALR 800, allowed. 
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Buchanan J. 


Introduction 
1 These cases were brought by or on behalf of two intellectually disabled men, 


Mr Michael Nojin and Mr Gordon Prior. Mr Nojin and Mr Prior each worked in 
an Australian Disability Enterprise (“ADE”). The proceedings concern 
complaints that, by using a particular tool to measure their work contribution, 
and ultimately to assess their wages, the ADEs in which Mr Nojin and Mr Prior 
worked discriminated against them in their employment, compared to other 
disabled persons who were not, as they are, intellectually disabled. 
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2  Mr Nojin suffers from cerebral palsy and has a moderate intellectual 
disability. He also has epilepsy. Mr Nojin worked in an ADE known as Coffs 
Harbour Challenge Inc (“Challenge”). Prior to the proceedings at first instance 
Mr Nojin had worked at Challenge for close to 25 years. Challenge is now in 
liquidation, but that does not affect the conduct of the proceedings as the 
Commonwealth of Australia, which is also a party to the proceedings, has 
agreed that if Challenge is liable for discrimination as alleged, the 
Commonwealth will bear the liability. 


3  Mr Prior is classified as legally blind, although he has some vision. He also 
has a mild to moderate intellectual disability. Mr Prior worked in an ADE 
known as Stawell Intertwine Services Inc (“SIS”). Prior to the proceedings at 
first instance, Mr Prior had worked at SIS for about two years. 


4  Whether the allegations of discrimination against Mr Nojin and Mr Prior 
should be accepted depends upon the operation of the Disability Discrimination 
Act 1992 (Cth) (“the Act”), in the form it took between 2005 and 2008. 


5 At that time s 15(2) of the Act provided: 
(2) It is unlawful for an employer or a person acting or purporting to act on 


behalf of an employer to discriminate against an employee on the ground 
of the employee’s disability or a disability of any of that employee’s 
associates: 


(a) in the terms or conditions of employment that the employer affords 
the employee; or 


(b) by denying the employee access, or limiting the employee’s 
access, to opportunities for promotion, transfer or training, or to 
any other benefits associated with employment; or 


… 
(d) by subjecting the employee to any other detriment. 


6 Section 4 of the Act defined “disability” to mean: 
(a) total or partial loss of the person’s bodily or mental functions; or 
(b) total or partial loss of a part of the body; or 
(c) the presence in the body of organisms causing disease or illness; or 
(d) the presence in the body of organisms capable of causing disease or 


illness; or 
(e) the malfunction, malformation or disfigurement of a part of the person’s 


body; or 
(f) a disorder or malfunction that results in the person learning differently 


from a person without the disorder or malfunction; or 
(g) a disorder, illness or disease that affects a person’s thought processes, 


perception of reality, emotions or judgment or that results in disturbed 
behaviour; 


and includes a disability that: 
(h) presently exists; or 
(i) previously existed, but no longer exists; or 
(j) may exist in the future; or 
(k) is imputed to a person. 


7  Sections 5 and 6 of the Act supplied further legislative content to the phrase 
“on the ground of … disability” as used in s 15 of the Act. Section 5 provided 
that discrimination on the ground of a disability occurred where, because of his 
or her disability, a person was treated less favourably than someone without the 
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disability. This is generally known as direct discrimination. The present case 
does not concern direct discrimination. It concerns indirect discrimination. 


8  Section 6 of the Act dealt with indirect discrimination. At the relevant time it 
provided: 


6 For the purposes of this Act, a person (discriminator) discriminates against 
another person (aggrieved person) on the ground of a disability of the 
aggrieved person if the discriminator requires the aggrieved person to 
comply with a requirement or condition: 


(a) with which a substantially higher proportion of persons without the 
disability comply or are able to comply; and 


(b) which is not reasonable having regard to the circumstances of the 
case; and 


(c) with which the aggrieved person does not or is not able to comply. 


9  This statutory test in s 6 had four components which require attention in the 
present case. First, it is necessary to identify the relevant “requirement or 
condition” with which the aggrieved person must comply. The authorities 
indicate that the requirement or condition must be identified with some 
precision (Australian Iron & Steel Pty Ltd v Banovic (1989) 168 CLR 165 at 
185; Waters v Public Transport Corporation (1991) 173 CLR 349 at 393, 
406-407; Catholic Education Offıce v Clarke (2004) 138 FCR 121 at 143 
(Clarke)). Secondly, in order to succeed, an aggrieved person must establish that 
“a substantially higher proportion of persons without the disability” were able to 
comply with the requirement or condition. Thirdly, an aggrieved person bears 
the onus of establishing that the requirement or condition was not reasonable in 
the circumstances. Finally, the aggrieved person must have in fact been unable 
to comply with the requirement or condition. 


10  Rates of pay for disabled workers (including those with intellectual 
disabilities) employed at ADEs are fixed in accordance with an award made by 
the Australian Industrial Relations Commission (now Fair Work Australia). The 
award, at the relevant time, enabled employers to pay disabled workers rates of 
pay assessed as a percentage of the rate of pay fixed for a Grade 1 worker. The 
Grade 1 rate was the lowest rate of pay under the award. Other features of the 
award will be mentioned in due course. 


11  The present case concerns the use of the Business Services Wage Assessment 
Tool (“BSWAT”) to determine the wage rates of both Mr Nojin and Mr Prior. 
BSWAT examined both a disabled worker’s “productivity” (by reference to 
work actually performed) and also the extent to which a disabled worker 
possessed identified “competencies”. An assessment of competencies (as the 
term is here used) does not relate necessarily, and often will not relate, to work 
actually carried out, or the way it is performed. Rather, an assessment of 
competencies tests more general knowledge, and perhaps aptitude. I shall, in the 
discussion which follows, refer to competencies as incorporated in BSWAT, but 
it will become clear from the later discussion that, in my view, the use of the 
term in this context refers to something that is more theoretical than practical. 


12  Broadly speaking the challenge made in the present proceedings was that 
examination of competencies proceeded by reference to questions involving 
abstract concepts, which intellectually disabled persons would find more 
difficult to answer correctly or successfully than disabled persons who are not 
intellectually disabled. One difficulty for the appellants’ case was that the wage 
rates of all disabled persons at the two establishments in question were assessed 
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using BSWAT. In that sense Mr Nojin and Mr Prior were able to “comply” with 
any requirement or condition that their work contribution be assessed in 
accordance with BSWAT. Hence the focus of attention was placed on the idea 
that they (and other intellectually disabled persons) were less able than 
non-intellectually disabled persons to obtain “higher” results leading to higher 
pay. Formulated in this way the case faced some conceptual difficulties. 
However, this was the characterisation of “requirement or condition” which was 
necessary for the case to satisfy s 6(a) and (c) of the Act. I will return to 
examine this part of the case in more detail in due course. 


13  In addition, it was necessary for the appellants to establish that use of 
BSWAT was “not reasonable having regard to the circumstances of the case” 
(s 6(b)). Examination of this issue will require some consideration of the 
circumstances in which BSWAT was introduced, the extent to which it is now 
applied in ADEs and elsewhere, and the significance of the fact that it assessed 
competencies as well as productivity. 


14  The trial judge concluded that use of BSWAT was not indirectly 
discriminatory of Mr Nojin or Mr Prior. That conclusion proceeded from 
findings made by the trial judge that Mr Nojin and Mr Prior were not less able 
than other disabled people (not intellectually disabled) to comply with the 
relevant requirement or condition, and that, in any event, it was reasonable for 
their wages to be assessed using BSWAT. 
The key issues 


15  The written submissions of the respondents identified the issues for resolution 
on the appeal, in a way accepted by the appellants, as follows: 


1. In both proceedings, the Appellants’ Notices of Appeal set out 21 grounds 
of appeal. Within these grounds, there are effectively two issues: 


(a) Whether the trial judge erred in identifying the requirement or 
condition alleged to have been imposed by each of the Second 
Respondents (respectively, Challenge and SIS) and the extent to 
which each of the Appellants could comply with this requirement 
or condition, for the purposes of s. 6 of the Disability 
Discrimination Act 1992 (Cth) (the Act) (Grounds 1-7); and 


(b) Whether, to the extent that any condition or requirement was 
imposed on the Appellants by each of the Respondents (with which 
they could not comply), the trial judge erred in failing to determine 
that such a condition or requirement was not reasonable, for the 
purposes of s. 6 of the Act (Grounds 8-21). 


16  A third issue was raised by a notice of contention filed by the respondents 
which challenged a finding by the trial judge that s 45 of the Act did not provide 
a good defence to the respondents if the appellants had been successful in 
establishing that use of BSWAT was indirectly discriminatory. 


17 Section 45, so far as here relevant, provided: 
45 This Part does not render it unlawful to do an act that is reasonably 


intended to: 
… 
(b) afford persons who have a disability or a particular disability, 


goods or access to facilities, services or opportunities to meet their 
special needs in relation to: 


(i) employment, …; and 
(ii) the provision of … services …; or 
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… 
(iv) the administration of Commonwealth laws and programs; 


… 
(c) afford persons who have a disability or a particular disability, 


grants, benefits or programs, whether direct or indirect, to meet 
their special needs in relation to: 


(i) employment, …; or 
(ii) the provision of … services …; or 
… 


(iv) the administration of Commonwealth laws and 
programs; … 


 


Disabled employment 
18  Broadly speaking, there are two environments in which wage-earning 


employment opportunities are available for disabled people: open employment 
and employment with an ADE. In open employment settings a majority of the 
workforce consists of persons without disabilities; at ADEs workers with 
disabilities comprise a majority of the workforce. 


19  The wages available to disabled people are generally well below those 
available to non-disabled people. ADEs grew out of what were previously 
known as sheltered workshops. Sheltered workshops were generally located in 
large segregated settings, and their purpose was to provide a “work-like” 
environment where people with disabilities could engage in activities outside 
their living environment. In more recent times, the purpose of ADEs has been to 
provide meaningful paid employment for people who, due to their disability, 
may find it difficult to obtain employment in the open labour market. Initially 
the provision of any form of remuneration for those supported by the sheltered 
workshop environment was very ad hoc. The task of arriving at a national and 
reasonably uniform approach to assessing wages, both in open employment and 
in ADEs, came into focus after the establishment by the federal government in 
1988 of a “Disability Task Force”. The Disability Task Force was established to 
oversee implementation of income support measures in a “Disability Reform 
Package” introduced by the federal government. In that context, a Wages 
Subcommittee was established to advise the Disability Task Force. 


20  The 1990/1991 federal budget provided for further consideration of the 
development of a supportive wage system for people with disabilities. To that 
end, in January 1992 a report authored by Mr Don Dunoon, a consultant with 
New Futures Pty Ltd, with the assistance of Ms Jennifer Green from the 
Australian Catholic University, Sydney, was provided to the Wages 
Subcommittee. The report recorded that “supported employment services” 
usually provided employment opportunities to individuals with an intellectual 
disability, although they might have other disabilities as well. It recorded that: 


Supported employment services have, since their establishment from the 
mid-1980s, provided real opportunities for people with significant disabilities, 
particularly of an intellectual nature, to gain access to jobs in open employment. 


21  In addition, some employment opportunities were offered by sheltered 
workshops themselves. These various arrangements, as I said earlier, produced a 
variety of methods for addressing the question of remuneration for disabled 
people. The authors of the report stated: 
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In the view of the consultants, it is preferable to have the one system for all 
persons with disabilities, for reasons of simplicity and consistency. This is 
especially so in view of the fact that many people with disabilities have complex 
disabilities, perhaps including some combination of physical, intellectual, 
psychiatric and sensory disabilities. Obviously, any requirement for such people to 
be assessed through different systems should be avoided. 


22  The authors of the report stated that a principle that must be recognised by all 
parties was that “the effects of a disability on job performance can only be 
determined in the context of a particular individual in a particular job and 
workplace environment”. However, the authors also considered that “an 
individual should preferably be assessed on at least three tasks/competencies”. 
They also said: 


In considering the work value of … jobs, the first point to note is that the concern 
is with the worth of the job performed, not the efficiency or productiveness of the 
worker with disability in comparison with co-workers. 


(Emphasis in original.) 
23  This approach appears to be the forerunner of a philosophy now reflected in 


BSWAT and in other tools which set out to measure both productivity in a 
particular job and competencies assessed more generally against “industry 
standards”. However, in terms of practical application, the idea of measuring or 
assessing competencies rather than, or in addition to, productivity was not 
immediately embraced, and still does not apply in open employment. 


24  In October 1994 a Full Bench of the Australian Industrial Relations 
Commission approved a model clause to be inserted in various federal awards 
requiring the use of a nominated tool to assess the wages of disabled workers in 
open employment (“the SWS tool”). The SWS tool was, and remains, a 
productivity-based assessment tool. 


25  It is important to note that the ultimate entitlement to wages for persons like 
Mr Nojin and Mr Prior, and others employed in ADEs, is now also founded 
upon a federal award. And as will be seen, use of BSWAT is now permitted in 
ADEs by the award, although not in open employment. One question which 
arises in the present case (after a number of others have been addressed) is 
whether use of BSWAT was reasonable in the case of Mr Nojin and Mr Prior, or 
whether a tool like the SWS tool should have been used, as it still is in open 
employment. 


26  In June 1995 a “Supported Wage System Handbook” was published by the 
Supported Wage Management Unit of the Commonwealth Department of 
Human Services and Health. It commenced its description of the wage 
assessment process with the following statement: 


A productivity-based wage essentially requires a standard to be set of the 
productivity needed for award-level pay; and then an assessment of the worker’s 
achievement against that standard. 


27  Again, this basic principle is an important one to bear in mind in the 
discussion which follows. The comparison contemplated by this approach is 
between the tasks for which an award rate of pay is actually fixed and the work 
actually carried out by a (disabled) worker. As mentioned, consistently with this 
approach the SWS tool remains the only one which is approved for use in open 
employment. 


28 In 2001 a new award was made which related directly to work done by 
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disabled people in the Business Services sector. The Australian Liquor, 
Hospitality and Miscellaneous Workers Union Supported Employment (Business 
Enterprises) Award 2001 (“the award”) provided, by clause 14.1: 


14.1 Upon appointment, an employee will be graded by the employer in one of 
the grades in Schedule A having regard to the employees skills, experience 
and qualifications. 


and by clause 14.3: 
14.3 Employees with a disability will be paid such percentage of the rate of the 


employees grade as equals the skill level of the employee assessed as a 
percentage of the skill of an employee who is not disabled. 


(Emphasis added.) 
29  Schedule A of the award identified work at the Grade 1 level in the following 


way: 
 


SCHEDULE A 
1. CLASSIFICATIONS 


1.1 Grade 1 
… 


1.1.2 An employee at this level performs basic routine duties 
essentially of a manual nature and to their level of training. 
Persons at this level exercise minimal judgement and work 
under direct supervision whilst undergoing structure 
training to Grade 2. 


1.1.3 Examples of duties at this Grade include basic cleaning 
within a kitchen or food preparation area including 
cleaning of dishes and utensils, labouring, sorting, packing, 
labeling, clipping, assembly document preparation and 
routine basic assembly tasks. 


30  Having regard to the provisions of clause 14.3, the assessment of a wage for 
a disabled worker at this point in time involved a comparison of applied skills at 
a basic level of actual work. It involved the sort of assessment required by the 
SWS tool, which was used in open employment. It did not involve an 
assessment of the kind represented by the competency component of BSWAT. 


31  However, notwithstanding the regime which was represented by the award, 
where wage outcomes were to be measured by a productivity comparison with 
work at a Grade 1 level, further reviews were underway in relation to the 
Business Services sector. 


32  In 2000 a report was prepared by KPMG Consulting on behalf of the 
Department of Family and Community Services and ACROD (a disability 
services advocacy group). It addressed the Business Services sector in which the 
work previously carried out by sheltered workshops was continuing. It 
commenced: 


The Business Services Review has established that Business Services have an 
important role to play in the provision of real employment options for people with 
disabilities. To achieve this end, it should be now formally recognised that 
Business Services are required to provide ongoing employment support while 
concurrently operating and maintaining commercially viable businesses. 


The Business Service Review has identified, for the first time, the competing 
demands confronted by Business Services in meeting their dual objectives. These 
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demands are more complex than those confronted by any small business or for 
that instance, any other provider of disability support. 


33  A matter of key importance in the report was the question of the commercial 
viability of enterprises in the Business Services sector. The following passages 
emphasise the dual role played by such enterprises: 


A new paradigm for Business Services 
The evolution of Business Services over time has led to an ambiguity about 


their role and function within the specialised employment system and within the 
broader labour market. Shifts in policy directions have exacerbated this ambiguity 
which has left many Business Services unclear about their core roles and 
functions. 


Business Services must have at their core, a dual focus, the provision of 
supported employment and the operation of a commercially viable business. Their 
duality of focus demands that they balance two effectively competing 
requirements to achieve success. 


As part of such a model the target population for Business Services appears best 
determined by individual choice and ability and willingness to participate in work 
activities. This ensures that, consistent with the Commonwealth’s stated policy 
objectives for people with disabilities, opportunities for employment remain 
available not only to people with low support needs but also to those with high 
support needs who wish to be employed. 
Provision of employment 


A Business Service’s capacity to provide good employment conditions for its 
employees (that is people with disabilities) is dependent, in the main, on its ability 
to develop and maintain a commercially viable enterprise. 


For Business Services industry, this pre-condition is difficult to achieve. 
Currently only 53% of the industry breaks even or is able to return a profit. 


Financial performance has a direct impact on the ability of Business Services to 
meet the costs associated with the provision of comprehensive employment 
conditions. 


So in order for Business Services to fulfil their obligations as an employer, 
financial viability must be addressed concurrently with the establishment of a 
consistent approach to industry-based employment conditions. 
Linkages with the employment and income security system 


As employers, Business Services have strong links with the labour market — 
they are subject to the similar pressures and demands as many employers and have 
many characteristics that are common to small businesses. Their fundamental 
difference however is their duality of focus. 


34  On the present appeal, some emphasis was placed by the respondents on the 
fact that the Business Services sector is substantially underwritten by funding 
from the federal government and upon the idea, captured in the extracts above, 
that the “commercial” environment for many ADEs is challenging. Presumably, 
these matters are thought to suggest and justify careful management of scarce 
resources. So much may be accepted. The case for the appellants is not founded 
upon any suggestion that scarce resources should be squandered. 


35  In the 2000 KPMG report, a number of recommendations were made. 
Recommendation 8 read: 


Recommendation 8: That in employing people with disabilities with varying skill 
levels, that remuneration is linked to an individual’s productivity and to an agreed 
industry-wide system for assessing general work competencies. 
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36  There was reference in the report to perceived difficulties with the use of the 
SWS tool as the sole measure for wage assessment. Reference was made to 
“concerns about the use of productivity as the sole determinant of wages”. It 
was said: 


In recent times there has been a move towards wage systems that involve a mix of 
productivity assessment and competency assessment as a means of addressing 
fluctuating output. Such an approach can also provide the means by which an 
individual’s suitability for employment can also be assessed. The introduction of 
competencies can enable the recognition of the skills an employee has attained as 
well as rewarding productivity. 


(Emphasis added.) 
37  The consideration I have emphasised in the passage above is not one which 


has any role to play in the present proceedings. Mr Nojin was a long-term 
employee of his ADE. There was no suggestion that the contribution of either 
Mr Nojin or Mr Prior to the commercial effort of their respective ADEs was 
inappropriate or that they were otherwise unsuitable for employment in that 
environment. The issues between the parties were contested in a broader 
context — namely, the suitability of BSWAT as a measure of work value. The 
last sentence in the extract above makes it clear that introducing competencies 
as a consideration provides an increased dimension to the achievement which 
would be recognised, and at the same time required, from a worker. This new 
requirement need not be related to work actually being done. However, as I 
have already said, it is important to appreciate also that this particular issue 
must be resolved in the further context set by the operation of the award. It is 
the award which states the legal entitlement to a payment. The issue in the 
present case is not being resolved in a regulatory vacuum filled only by 
competing theories and wage-fixing philosophies. 


38  Around this time, the Department of Family and Community Services 
commissioned Health Outcomes International Ltd (“HOI”) to conduct a 
research project examining a range of different wage assessment tools, strategies 
and processes for people with a disability working in Business Services. In 
May 2001 HOI published a report entitled “A Guide to Good Practice Wage 
Determination”. The report recorded: 


There has been a significant amount of research and development focused on the 
assessment and payment of “fair” wages for people with disabilities. Until 
relatively recently, this work concentrated on people with disabilities in open 
employment settings. Previously, Business Services had tended to pay wages to 
employees based on historical arrangements or ad hoc assessment processes. 


There is a large number of wage assessment and payment strategies that have 
been developed for workers with disabilities. The content, structure and rationale 
for these processes have varied significantly. For example, some wage assessment 
processes are rigorously researched, tested and published as organisational 
policies, whereas other systems are much less sophisticated and structured. There 
is an identified need to develop wage assessment processes for people in Business 
Services that are fair, appropriate to the worker, industry and the employer, use 
valid assessment techniques and comply with relevant legislation and standards. 


Given that all Business Services in Australia are funded under the same system, 
it seems both logical and appropriate to develop guidelines that promote a 
nationally consistent wage determination system. Such a system is likely to 
“borrow” from a range of current wage determination processes, but for some 
Business Services, is likely to represent a significant change in business operation. 
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39  The advantages and disadvantages of the SWS tool and other tools were 
discussed, as well as the general advantages and disadvantages of productivity 
models against competency-based assessment. The report also considered 
hybrid models which measure or assess both productivity and competencies. 
The conclusion was: 


The research team concludes that a hybrid model represents the most appropriate 
method of wage determination in Business Services. However, the team is 
reluctant to recommend any of the existing assessment tools as the absolute best 
practice method of wage assessment for all services. 


40 The report then said: 
It is recognised that there is great variability in wage determination practice within 
the Business Service sector, and the research team was reluctant to recommend 
any single assessment process reviewed as suitable for application across the 
sector. It may be preferable, however, to design and implement a single 
assessment tool specifically for Business Services to enhance consistency in what 
is currently an extremely diverse sector. 


41  It might be noted at this point that testing for, measuring or assessing 
competencies is not the same thing as testing for, measuring or assessing 
competency in a given task. The latter endeavour relates to skills, and the 
application of those skills. It may be expected to be reflected in some aspect of, 
or conclusion about, productivity. The former endeavour borrows from 
“industry standards”, so-called, usually found in training matrices or packages 
designed to provide increased recognition or avenues to higher pay. The idea of 
this kind of assessment is that an employee may be more “valuable” to an 
employer than a crude measure of productivity might suggest. 


42  However worthwhile such an approach may or may not be in considering 
“work value” over a range of tasks of increasing importance, complexity or 
seniority, on one view the present case does not even enter that territory, at least 
so far as it applies in ordinary wage fixing terms. The present case is about the 
payment of a fraction only of the minimum possible wage rate in an award that 
is linked to the performance of the most basic of tasks. 


43  That is not to gainsay the legitimacy, from a management perspective, of 
moving towards a more uniform mechanism for wage assessment which might 
allow the establishment of broad relativities across the Business Services sector. 
Obviously, such an endeavour is legitimate and probably worthwhile. However, 
it is not the issue presented by the current proceedings. In the current 
proceedings BSWAT was defended as directly applicable to the task of 
comparing the work value of an individual disabled worker in an ADE with that 
of an average Grade 1 worker, for the purpose of fixing a wage that was some 
fraction of the Grade 1 benchmark wage in the award. It is in that context that 
the matters at present in dispute must be resolved. 


44  After presentation of its report in May 2001, HOI set about constructing a 
hybrid competencies and productivity wage assessment tool. In 2002 an early 
version of BSWAT was trialled. After the trial, revisions were made. They were 
made because the results in the initial trials suggested wage outcomes which 
were viewed by the authors as being too high. Trials of a revised BSWAT 
produced more modest results which were regarded as acceptable. In 
December 2002 HOI produced a final report entitled “Wage Tool for Business 
Services” which recommended the introduction of BSWAT. The HOI report 
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stated “that the [BSWAT] is suitable for application in both open and supported 
employment environments”. The report predicted that “[a]n overall increase in 
income will be achieved by the vast majority of workers”. As the evidence in 
the present case showed, this prediction seems not to have been well-founded. 
Moves began to achieve an award variation to permit the use of BSWAT and 
other hybrid tools. 


45  In 2005 the award was varied. The new provisions permitted assessment of 
wages in Business Services by a range of tools, not just those which assessed 
productivity. Clause 14 (including clause 14.3) was removed. The relevant 
replacement provisions were: 


 
14. WAGE RATES 


14.1 Upon appointment, an employee will be graded by the employer in one 
of the grades in Schedule A having regard to the employees skills, 
experience and qualifications. 


… 


14A. WAGE ASSESSMENT — EMPLOYEES WITH A DISABILITY 
14A.1.1 … an employee with a disability will be paid such percentage of the 


rate of pay of the relevant Grade in clause 14.2 as assessed by a wage 
assessment tool nominated in clause 14A.4 chosen by a supported 
employment service. 


… 


14A.4 Wage Assessment Tools 
It is desirable that a wage assessment tool sought to be included in this award 


satisfy disability services standard 9 (Standard 9) and relevant key performance 
indicators as determined or approved under section 5A of the Disability Services 
Act 1986 (DSA KPI’s) as amended from time to time. The wage assessment tools 
described in this clause satisfy Standard 9 and the DSA KPI’s. 


The following wage assessment tools can be chosen by a supported 
employment service to assess an employee with a disability: 
14A.4.1 The Business Services Wage Assessment Tool, as defined by reference to 


the material contained in Exhibit B2 in Australian Industrial Relations 
Commission proceedings number C2004/4617; 


… 
14A.4.9 The Supported Wages System, as described in the decision of a Full 


Bench of the Australian Industrial Relations Commission, 10 October 
1994, Print L5723; … 


46  In total 11 possible wage tools were mentioned. At the time of the 
proceedings at first instance the number had grown to 22. Most of the tools 
measure or assess competencies as well as productivity. In the present case there 
was evidence that BSWAT is the single most common wage assessment tool 
used in ADEs. In open employment only the SWS tool continues to be 
permitted. 


47  In those ADEs which adopted BSWAT, in order for employees to gain a wage 
increase it was no longer enough for them to increase their productivity alone. It 
was necessary to achieve a total score which would result in a higher percentage 
of the Grade 1 rate of pay than their existing wage rate represented. The 
argument put for the appellants in the present case is that the nature of BSWAT 
made it more difficult for intellectually disabled people to do this than for 
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disabled workers who are not intellectually disabled. In particular, in the case of 
Mr Nojin and Mr Prior it has been contended that, in important ways, BSWAT 
did not measure their skill in their actual job. 


48  Various reviews have been carried out since BSWAT was first approved for 
use. None recommended cessation of its use. Generally, use of BSWAT has 
been supported. However, it seems clear that no detailed or rigorous assessment 
of the use of BSWAT has been undertaken by reference to the particular 
concerns expressed in the present proceedings. 


49 Importantly, in the 2005 version of the award, clause 14A.2.1 provided: 
14A.2.1 No employee with a disability will have their rate of pay reduced as a 


result of a wage assessment made pursuant to clause 14A.1.1 as at 
11 May 2008, or any variation of the award arising from the decision of 
the Commission in PR961607 [the award variation decision which 
permitted the use of BSWAT]. 


50  The effect of this provision was that existing employees, such as Mr Nojin 
and Mr Prior, could not have their wages reduced by the adoption or use of 
BSWAT. This has a particular significance for the way in which the appellants 
framed the requirement or condition which they alleged was indirectly 
discriminatory in the present case. I shall mention the issue again in that 
context. 


51  In the judgment under appeal, the trial judge traced the development of 
BSWAT in detail. There seems no doubt that in the quarters charged with 
assessing how pay rates should be fixed for disabled persons, and amongst those 
charged with the development of an appropriate tool for that purpose, there was 
considerable (although by no means universal) support for the notion of a 
“hybrid” assessment involving measures of both productivity and competencies. 
The Australian Industrial Relations Commission appears to have been persuaded 
to acceptance of that philosophy, as does the union movement. Strikingly, 
representatives of intellectually disabled people represent the other side of the 
record. 


52  The trial judge regarded the level of support for the use of BSWAT as very 
significant. He said at [86]: 


86 A circumstance of great weight in the present cases is the history of the 
development of the BSWAT … The BSWAT has been developed 
specifically for the purpose of assessing the wages of disabled persons 
employed in ADEs. It has the approval of the Commonwealth. It has been 
endorsed by both the AIRC and the AFPC. It has been found to comply 
with Standard 9 of the Disability Services Standards. It has also been 
found to be in conformity with the Guide to Good Practice Wage 
Determination. Further, the BSWAT has received these endorsements with 
the support of the trade union that has had the carriage of applications to 
formalise and improve the methods of fixing, and the rates of, wages for 
employees with disabilities, the LHMU. The BSWAT is also supported by 
the trade union movement generally through the ACTU, employers 
generally, and employers in ADEs through ACROD. 


53  The trial judge went on to refer to the differences of opinion amongst the 
experts, with which I shall deal in more detail in due course. There was a 
detailed evaluation of the criticisms made of BSWAT. The trial judge’s 
conclusions were expressed in the following paragraph: 


98 In summary, the BSWAT has been developed as a tool for performing the 
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very task for which it was used in assessing the wage levels of Mr Nojin 
and Mr Prior. It is not possible to set aside the very considerable support 
the BSWAT has in the ADE sector, or the considered opinions of 
consultants who have been called upon to examine the BSWAT, or to 
prefer the equally legitimately-held views of those who disagree with that 
body of opinion. The determination of wage levels for employees in ADEs 
by a method involving assessment of competencies is appropriate. So is 
the assessment of those competencies by means of question and answer, as 
well as observation. The disadvantages of the BSWAT arising from the “all 
or nothing” approach to each competency and the subjective nature of the 
assessments do not outweigh these considerations to the point of making 
such requirements or conditions as the BSWAT imposes not reasonable. 
Section 6(b) of the Disability Discrimination Act does not call for 
perfection. A system less than perfect can nonetheless be reasonable in the 
circumstances of a case. I cannot find that the requirements or conditions 
said to be inherent in the application of the BSWAT in the present cases 
were not reasonable. 


 


Assessment of Mr Nojin and Mr Prior 
54  Challenge began to use BSWAT when it was introduced in mid-2004. All 


supported employees other than Mr Nojin were assessed at that time. 
Mr Nojin’s representatives initially resisted a valuation of his work using 
BSWAT. Ultimately, an assessment was carried out in May 2005 and there was 
subsequently a further assessment on 12 August 2005. Prior to the first 
assessment Mr Nojin was being paid $1.85 per hour. At his first assessment his 
wage was assessed at $2.46 per hour, but in the subsequent assessment it was 
assessed at $1.79. In those circumstances his wage was maintained at $1.85. 


55  One of the services offered by Challenge, in which Mr Nojin was employed, 
was secure document destruction. There were some other services also offered 
on a fairly small scale. As described by the trial judge, Mr Nojin was asked to 
perform three tasks during his BSWAT assessments: 


pamphlet collation, which involved inserting flyers into pamphlets, the flyers and 
pamphlets already being on hand; pen assembly, which involved fitting a ballpoint 
ink insert into a wooden pen casing, with the inserts and casings already on hand; 
and feeding one crate of pre-sorted documents through a mechanical shredder. 


56  The tasks were simple, repetitive and involved no element of decision- 
making. There was no need to apply abstract concepts to the work that was 
being done. The work was, in each case, work that involved simple physical 
manipulation of limited items. 


57  SIS had 20 people in supported employment and another 75 people in day 
programs. One of the services that SIS offered with its employed workers was 
essentially a lawn mowing business. The employees were engaged in “whipper 
snipping, lawn mowing, raking and mowing and general maintenance work 
around people’s gardens”. 


58  At the time of his first assessment, Mr Prior’s time was split evenly between 
mowing lawns and some other general gardening tasks. At the time of his 
second assessment, 90% of Mr Prior’s time was spent actually mowing lawns, 
and 10% of his time was spent raking and disposing of leaves. Mr Prior worked 
under direct supervision. His productive effort was measured by timing him. For 
example, Mr Prior took 14 minutes and 10 seconds on his first assessment to 
mow a 5 x 10 m area of lawn (with the catcher on correctly). The comparator, 
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his supervisor, took 9 minutes to mow a similar area. Again, in Mr Prior’s case, 
the routine and relatively simple nature of the tasks he was required to perform 
may be seen. 


59  Mr Prior left SIS on 9 August 2008 and now works in open employment at 
Stawell Dry Cleaners. He is regarded as an excellent employee in that position. 
He is earning about five times his assessed wage under BSWAT. 


60  BSWAT provided a means of measuring and assessing productivity and 
competencies. Each counted for 50% of the final assessment. So far as it 
measured productivity, BSWAT was similar to the SWS tool. No complaint is 
made about that aspect of its use. 


61  So far as it measured competencies, BSWAT dealt with two areas of 
competencies: core competencies and industry competencies. There were four 
core competencies and four industry competencies. For each unit of competency 
questions were provided to the assessor, together with indicative areas of 
acceptable response. The details will be appreciated from a study of the relevant 
forms, which will be set out shortly. 


62  All the questions and assessment criteria under each core competency were 
classified as “critical”. The significance of this was that an incorrect response to 
any of those questions or criteria resulted in an assessment of “not yet 
competent” (“NYC”) for that core competency. In other words, an incorrect 
response to a single question or criterion under any of the core competencies 
would result in a score of 0 for that competency, irrespective of how many of 
the remaining questions were answered correctly. This aspect of BSWAT was 
referred to in the evidence as “all or nothing”. Having regard to the fact that 
there were eight competencies to be scored, and that the competency component 
comprised 50% of a worker’s overall score, each competency carried a final 
value of 6.25%. 


63  In relation to industry competencies, the position was more complicated. 
First, it was assumed that every job done by a disabled worker could be 
measured against at least four “industry” competencies. An industry 
competency could be applicable provided at least one person in the workplace 
was required to exercise it, whether or not the employee in question was 
required to do so. If four industry competencies could not be identified and 
tested in this way, any shortfall (ie 6.25% each time) was simply scored 0. 
Mr Nojin was assessed against only three identified industry competencies 
(losing 6.25% from his final score at the outset). Mr Prior was tested against 
only one identified industry competency (losing 18.75% from his final score at 
the outset). 


64  The second complication was that not every question or assessment criterion 
under each industry competency was classified as “critical”. Although most 
questions and criteria were regarded as critical, a number were classified as 
“non-critical”. An assessment of NYC for a non-critical component would not 
prevent the worker from being assessed as “competent” (“C”) overall for that 
unit of competency. Nevertheless, in order to score at all for an industry 
competency, it was necessary to be scored C on every “critical” element of an 
industry competency. 


65  Using this approach Mr Nojin obtained a C score for one core competency 
(6.25%), NYC for three core competencies (0 each), NYC for three industry 
competencies (0 each) and 0 for the non-existent fourth industry competency. 
Mr Prior scored NYC for each of the four core competencies (0 each), NYC for 
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one industry competency (0) and 0 for three non-existent industry 
competencies. In Mr Prior’s case, this meant that he scored 0 for competencies, 
with the result that his productivity score was effectively halved to reach his 
overall score. 


 


The core competencies 


66  Reproduced hereunder are the forms used when applying BSWAT to assess 
core competencies, as reproduced in the judgment of the trial judge. 


 


FOLLOW WORKPLACE HEALTH AND SAFETY PRACTICES 
WORKPLACE OBSERVATION 
Assessment criteria: Scoring 
Conduct Work Safely 


• Protective clothing or equipment is identified and used 
appropriately 


 


• Basic safety checks on equipment are undertaken prior 
to operation 


 


• Set up and organise work station in accordance with 
OH&S standards 


 


• Follow safety instructions  


• Manual handling tasks are carried out accurately to 
recommended safe practice 


 


• Waste is disposed of safely in accordance with the 
requirements of the workplace and OH&S legislation 


 


QUESTIONS  


Assessment criteria: Scoring 
What do you do if you or someone else hurts 
themselves at work? 
• Tell supervisor 
• Get help e.g. Nurse, ring ambulance, get first aid 


offıcer 
• Turn off machinery, remove from danger 


 


Why do you use/wear protective clothing or 
equipment? 
• noise 
• using machines 
• working with pesticides/chemicals 
• dust 
• sun 


 


What would make your workplace unsafe? 
• spills 
• faulty equipment 
• poor surfaces etc (refer to range of variables) 


 


What do you do when you notice something is 
unsafe at work? 
• remove the hazard 
• report to appropriate personnel 
• fill in relevant documentation 


 


What do you do if the fire alarm goes off?  
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• exit the workplace following evacuation 
procedures 


• assemble in designated area 
• wait for further instructions 


 


Why is it important to follow evacuation 
procedures? 
• ensures orderly evacuation 
• workplace can be assessed for safety 
• all employees can be accounted for 


 


What are some of the ways you move objects in the 
workplace? 
• manual lifting 
• trolley 
• pallet jack 
• forklift 


 


ADDITIONAL QUESTIONS  


Please record details of employer evidence and any 
additional questions asked 


Scoring 


COMPETENCY: 
COMMENTS: 


 


 
COMMUNICATE IN THE WORKPLACE 


WORKPLACE OBSERVATION 
Assessment criteria: Scoring 
Gather and respond to information 


• Instructions are correctly interpreted  


• Clarification is sought from appropriate personnel 
when required 


 


• Workplace interactions are conducted in a constructive 
manner 


 


QUESTIONS  


Assessment criteria: Scoring 
What work have you been asked to do today? 


• Clarify work requirements with supervisor 
 


In what order should the work be completed? 
• Clarify work requirements with supervisor 


 


What do you do if you are unsure about what work needs 
to be done? 


• Clarify with appropriate person 


 


What workplace meetings do you attend? 
• OH&S 
• Work performance/review/Individual Employment Plan 
• Work group/staff meetings 
• Union meetings 


 


What are these meetings for? 
• Worker to describe role and function of different 


meetings 
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ADDITIONAL QUESTIONS  
Please record details of employer evidence and any 
additional questions asked 


Scoring 


COMPETENCY: 
COMMENTS: 


 


 
WORK WITH OTHERS 


WORKPLACE OBSERVATION 
Assessment criteria: Scoring 
Participate in group processes 
• Co-workers’ individual differences are taken into account 


eg. 
• Respect for others’ personal space and property, 
• Cultural, physical and/or cognitive differences 


are respected, 
• Tolerance of others in the workplace. 


 


• Worker adapts to changing work roles (observe worker in 
different roles to confirm) 


 


QUESTIONS  


Assessment criteria: Scoring 
What are some other jobs that people do here? 


• Has an understanding of what other workers do 
in the workplace 


 


How can you help others at work? 
• Do own job well 
• Be on time, keep area clean and tidy 
• Help others when they require it (e.g. busy, 


complex work, etc) 
• Make suggestions for improvement 


 


If you had a disagreement with someone in the workplace, 
what would you do? 


• Discuss it with the person 
• Ask for assistance from your supervisor 
• Make a formal complaint 


 


 


ADDITIONAL QUESTIONS  


Please record details of employer evidence and any 
additional questions asked 


Scoring 


COMPETENCY: 
COMMENTS: 


 


 
APPLY QUALITY STANDARDS 


WORKPLACE OBSERVATION 
Assessment criteria: Scoring 
Assess quality of own work 


• Work instructions are followed and tasks performed in 
accordance with quality requirements 
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• Non compliant materials or products are identified and 
isolated 


 


QUESTIONS  


Assessment criteria: Scoring 
How do you know if a part/service is faulty? 


• Can describe non-compliant products/services 
 


What do you do if the part/service is faulty? 
• Isolate non-compliant part 
• Report to supervisor 
• Document, where necessary 
• Identify causes and possible solutions 


 


Why is it important not to make too many mistakes? 
• Waste materials 
• Waste time 
• Possibly damage equipment 
• Poor customer service 


 


ADDITIONAL QUESTIONS  


Please record details of employer evidence and any 
additional questions asked 


Scoring 


COMPETENCY: 
COMMENTS: 


 


 
67  In both his initial BSWAT assessment and his reassessment, Mr Nojin was 


assessed as competent for “Follow Workplace Health and Safety Practices”. For 
“Communicate in the Workplace” he was assessed as competent for each 
element except “What workplace meetings do you attend?” and “What are these 
meetings for?”. Accordingly he scored 0 for this competency. Evidence was 
given at the trial by Mr Ian Wade, who at the relevant time was the General 
Manager of Challenge, to the effect that Mr Nojin in fact attended and 
participated satisfactorily in such meetings. Mr Nojin’s failure to respond 
adequately to questions about the issue is apparently what told against him. In 
relation to “Work with others” Mr Nojin was scored C for every element except 
“What are some other jobs that people do here?”, a matter which is not 
self-evidently of much importance to his assigned tasks, in light of his 
satisfactory response to the other questions. He scored 0 for this competency as 
a result. Mr Nojin also scored 0 for “Apply quality standards” although he was 
observed to satisfactorily carry out his assigned tasks and satisfactorily 
answered the question “What do you do if the part/service is faulty?”. 


68  Mr Prior’s responses to questions about the four core competencies are set 
out in the judgment under appeal at [20]-[27]. In both his first BSWAT 
assessment and his reassessment, Mr Prior was scored NYC on each one. For 
“Follow Workplace Health and Safety Practices” Mr Prior answered all 
questions satisfactorily but failed, in the observation of the assessors on each 
occasion, to carry out all the necessary safety checks and preparatory steps. 
Mr Prior is legally blind as well as intellectually disabled. His equipment is 
checked by a supervisor. He is not expected to check it himself. The 
respondents relied on the fact that the difficulty here did not relate to Mr Prior’s 
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intellectual disability but to his physical disability. Even if that proposition is 
accepted, it does little to instil confidence in the reliability and practicality of 
the assessment required under BSWAT. 


69  As to the second core competency Mr Prior was assessed, by two assessors, 
to satisfy all elements except the observational criterion “Instructions are 
correctly interpreted”. In each case Mr Prior was observed to require 
instructions to be repeated as he is forgetful or becomes confused. Evidently, as 
required, Mr Prior did deal capably with his intellectual disability by seeking 
clarification when required. His was a task that was, in any event, performed 
under supervision. This gap between reality and theory cost Mr Prior a further 
6.25% in his final score. 


70  It would be unproductive and unduly time consuming to simply replicate 
further the summary made by the trial judge. Some of Mr Prior’s difficulties 
appeared to arise from his impaired eyesight; some arose from his intellectual 
disability. Those which arose from his impaired eyesight saw him marked down 
for things he was, in fact, not required to do. Those which arose from his 
intellectual disability penalised his inability to respond adequately to questions 
which did not affect the work he actually did, such as “How can you help others 
at work?”, to which Mr Prior responded (apparently inappropriately) that he 
would try not to get involved. After some prompting Mr Prior said he would 
help them finish the job. This was apparently not regarded as an appropriate 
response either. 


71  I accept that the issues in the present case may not be resolved by reference 
to any concern about the way in which the BSWAT assessment was actually 
carried out in Mr Prior’s case. The concern I have is a more fundamental one 
than that. The assessment required by BSWAT explored matters with which, on 
the expert evidence to be referred to later, intellectually disabled people would 
struggle. Mr Prior’s difficulties in this area cannot fairly be attributed to his 
blindness. The matters I have referred to are practical examples that give direct 
support to the criticisms made by the appellants of the use of BSWAT. 


Industry competencies for Mr Nojin 


72  Mr Nojin’s three selected industry competencies were (and were assessed in 
his initial BSWAT assessment) as follows: 
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73  Mr Nojin achieved identical industry competency scores in his reassessment. 


Mr Nojin was assessed NYC on all three competencies. The expectations 
inherent in these assumed competencies may readily enough be compared with 
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the three simple and repetitive tasks that Mr Nojin was actually required to do, 
and which were measured in the productivity side of the BSWAT assessment. 


74  On his first assessment Mr Nojin’s tasks were: pamphlet collation (40%); pen 
assembly (10%); and document shredding (50%). On his second assessment his 
tasks were: pamphlet collation (40%); pen assembly (10%); preparing 
documents for shredding (30%); and document shredding (20%). The trial judge 
found that the increased complexity of the additional tasks “dragged down” 
Mr Nojin’s productivity score from 27.48% to 16.54% (on the productivity side 
of the BSWAT assessment alone). It may be seen that, even on the productivity 
side, Mr Nojin struggled to approach anything near 100% of the productivity of 
an average Grade 1 worker. It does not seem surprising, in light of the fact that 
Mr Nojin’s diminished productivity may be seen as the consequence of his 
intellectual disability, that he was also unable to present as universally 
competent in each of the “critical” aspects of the three “industry” competencies. 
Some of those elements appear to me to assume capacities that Mr Nojin 
self-evidently does not possess. If that is so he was condemned to failure by the 
very content and nature of the test, with the result that all opportunity to score 
above zero in the area of industry competencies was denied to him in advance 
of his actual assessment. 


Industry competencies for Mr Prior 


75  Mr Prior’s single selected industry competency was (and was assessed in his 
initial BSWAT assessment) as follows: 
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76  The result here is striking. Mr Prior scored 0 because he did not carry out 
checks. This seems fairly clearly to be the result of his physical handicap, as the 
respondents submitted. It also appears to be the same deficiency that told 
against him in relation to the first core competency. I accept that this may 
represent an example of BSWAT operating against the interests of a worker with 
a physical disability, but the issue in the present case does not turn on whether 
such workers are, in some circumstances, also disadvantaged by BSWAT. In 
both his initial BSWAT assessment and reassessment Mr Prior did not achieve a 
score on any competency, core or industry. Those failures are not all attributable 
to his physical disability. It is an aspect of BSWAT, in its application to 
Mr Prior, that his assessed productivity score of over 50% was halved due to 
Mr Prior scoring 0 on the competency side of his BSWAT assessment. As I 
conclude later, the very use of BSWAT, with those outcomes and consequences, 
must be assessed by reference to its impact on the capacity of intellectually 
disabled workers to respond effectively to it. 


The expert evidence 
77  The trial judge received expert evidence from four people. One expert 


witness was Ms Louise Boin, a neuropsychologist whose evidence was, in all 
relevant respects, accepted by the trial judge as unchallenged. I refer to it later. 
The other three experts gave evidence concurrently. They each provided a 
written report, they contributed to a joint document disclosing the extent of their 
agreement and disagreement, and they gave oral evidence concurrently. 


78  Mr Richard Giles is a principal of Evolution Research and was engaged by 
HOI as a consultant at the outset of the project to develop a wage assessment 
tool for Business Services. He was one of the persons who developed, tested 
and refined BSWAT. He is a staunch supporter of BSWAT and of the notion 
embedded in it that it is legitimate, practical and relevant to assess competencies 
as well as productivity when fixing wages for disabled workers. The 
competencies included in BSWAT were developed by reference to “industry 
based competencies” drawn from a range of industry training packages. 
Mr Giles’ written report said: 


Competency based wage assessments focus on the abilities of the person being 
assessed without necessarily focusing on their productivity or the speed with 
which they undertake tasks. Competency based assessment is the foundation of 
industry led training programs and as such is seen as a critical component of wage 
assessment for the Business Services sector. 


79  As I indicated earlier, during the development of BSWAT an initial trial of the 
draft wage tool in 19 Business Services sites produced results which were 
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regarded as yielding wage outcomes that were too high. The tool was revised. A 
number of changes were made. One change was to more closely align the 
competency-based component with a Certificate II level of competency rather 
than a Certificate I level, thus raising the standard to be satisfied. Mr Giles 
justified the changes in his written report in this way: 


An initial trial of the draft wage tool in 19 Business Service sites in four different 
states showed that whilst the productivity element was appropriate, the 
competency element did require refinement. In effect, the competency based 
component was seen to be too rudimentary for operation in a number of the 
industry settings. This was effectively a change in the “pitch” of the competency 
based components and led to them being more closely aligned with a Certificate II 
level of competency rather than a Certificate I level. It was agreed by the project 
team and by the steering group that this was a more accurate reflection of a full 
wage earner in an open employment setting, and where their skills were expected 
to be. 


80  The Australian Quality Training Framework (“AQTF”), which was referred 
to frequently in the expert evidence, is part of the National Training Framework. 
It was used, for example, in the TAFE (Technical and Further Education) 
systems. It assisted the construction of course curricula and training packages. 
AQTF is built into the Australian Qualifications Framework (“AQF”) which is a 
quality assured national framework of qualifications in the school, vocational 
education and training, and higher education sectors in Australia. The 10 level 
system spans the range from Certificate I to a doctoral degree (eg PhD). 
Certificates I and II levels refer to training for basic vocational skills and 
knowledge, post-secondary school. Assessment by reference to Certificate II 
levels rather than Certificate I therefore assumes, first, knowledge and 
competency transmitted usually by some post-secondary school training or 
experience, and achievement at least part way up the scale which the overall 
scheme reflects. 


81  Evaluation of the standard of knowledge, understanding and ability to 
communicate that knowledge and understanding at a Certificate II level (ie a 
little under the level in some trade courses) was bound, on the expert evidence 
in the present case, to present a further disadvantage to intellectually disabled 
people. This is a matter to which some of the experts directed particular 
attention. 


82  Mr Giles explained the units of competency which were chosen for BSWAT 
in the following way in his written report: 


17. d. (i) … the competency assessment component incorporates four core units 
of competency. They are occupational health and safety, working with 
others, communication in the workplace, and applying quality standards. 
During the design phase of the BSWAT it was found that these core units 
of competency (with different titles in different industry training packages) 
are common to all industries. As such, these were considered to reflect the 
range of skills and knowledge applicable to all workers in any setting. 


The core units of competency in the BSWAT therefore reflect an 
amalgamation of relevant performance criteria from a range of industry 
training packages. Assessment of the core units of competency are made 
by a combination of direct observation, questioning and the review of third 
party evidence. In order to streamline the assessment process, the core 
units of competency include those performance criteria deemed most 
critical to the performance of duties in the Business Service environment. 
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As such, they are all deemed critical, and to achieve competency in each 
of these units all performance criteria must be achieved. 


17. d. (ii) Up to four industry-specific units of competency are chosen in 
accordance with the tasks performed by the worker. It is recognised that 
not all workers perform a range of duties broad enough to allow for the 
selection of four industry-based competencies, but based on the review of 
industry expectations it was deemed that a worker in an open employment 
setting, (i.e. achieving a full award rate of pay) would be expected to 
perform at least four industry-specific competency duties. 


(Emphasis added.) 
83  Two matters might here be noted. First, development of core competencies 


using industry/training packages (if that is what in fact occurs) is not the same 
as expecting that, and assessing whether, such competencies are possessed by an 
individual who will only receive some fraction of the award wage rate for the 
lowest work grade contemplated by the award. The two concepts are not 
necessarily in the same field of examination. Secondly, any concept of “industry 
expectations” must be adjusted to the practical circumstance, already mentioned 
on a number of occasions, that what is required to be assessed is what 
percentage of a rate of pay at the minimum award level a disabled worker 
should receive for performing tasks that are, by their very nature, basic and 
routine. 


84  Mr Paul Cain is the Director of Research and Strategy at the National Council 
on Intellectual Disability. In his report he recorded that the initial BSWAT trial 
involved 83 participants. In that trial, the average competency score was higher 
than the average productivity score (64%:46%). That provided an overall score 
of 54%, resulting in an average wage of $6.11 per hour. In a revised trial 
involving 81 participants, after the adjustments referred to by Mr Giles, the 
average competency score dropped below the average productivity score 
(26%:43%) providing an overall score of 34% and a reduced average hourly 
wage of $4.13. Data current to October 2008 showed that the ratio had declined 
again, with average competency as tested by BSWAT now well below average 
productivity (8%:38%), producing an average overall score of 23% and an 
average hourly wage of $3.20. Mr Cain recorded that the actual average hourly 
wage of initial trial participants in 2002 was $3.42 compared to $3.20 for those 
assessed by BSWAT in 2008. That is, on a comparison of actual hourly wage 
data, average wages have actually fallen between 2002 and 2008 and are 
certainly much lower than the indicators given by either of the trials. Mr Cain 
made the following points in his written report: 


118 There is incoherence between the BSWAT assessment scores of 
productivity and competency. The lack of correlation between BSWAT 
productivity and competence scores is concerning given the assumption 
that skill generates productivity. There should be a strong correlation 
between the competency scores and the productivity scores. The lack of 
such a correlation suggests that there is a flaw in the BSWAT design. 


… 
122 The competency component of the BSWAT bears little relationship to the 


productivity assessment and operates to diminish wages for employees 
with disability. The lack of relationship with the competency assessment to 
actual work tasks suggest that the BSWAT competency component is 
measuring skills and knowledge not directly relevant to the job tasks that 
employees are employed to perform. 
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… 
129 In my review of the employment literature for people with intellectual 


disability, I am unaware of any method where on-the-job competency or 
productivity of people with intellectual disability is measured by interview 
or via vocational assessments. The literature is invariably concerned with 
the training of discrete job tasks towards an employer agreed standard of 
quantity and quality. Performance data is collected during training to track 
outcomes and to assist a review of the effectiveness of instructional 
techniques. An interview is not evidence of competence or productivity in 
the completion of a job task. People with intellectual disability will 
struggle with question and answer tests that require effective communica- 
tion and comprehension. Many people with intellectual disability will find 
a formal interview difficult and intimidating. 


(Emphasis added.) 
85  Mr Cain also pointed out that in research carried out by Mr Giles’ own team, 


Evolution Research, it was revealed that the notion incorporated in BSWAT of a 
fixed four industry competency units did not accord with reality at the wage 
level taken as the starting point for assessment of pay in ADEs. Under BSWAT 
arrangements competencies must be identified which have a counterpart in 
industry. If four industry competencies against which a worker can be assessed 
cannot be identified, the worker’s score is automatically discounted to reflect the 
absence of competency. This is despite the fact that in open employment 
non-disabled workers at the Grade 1 level were found to have, on average, only 
2.8 competencies. Mr Cain pointed out: 


101 If BSWAT were to be applied to comparable jobs in open employment, the 
average worker with 2.8 competencies would have their wages discounted 
below the award wage. The average workers would only be able to meet a 
maximum of 2 industry competencies. Workers would be given a “0” for 
two industry competencies as the BSWAT demands 4 industry competency 
units to be included in the wage calculation. The workers would have their 
award wage discounted by at least 12.5% … 


102 The BSWAT applies an industry competency assessment that is not 
comparable to standards of award based wages in open employment by 
expecting workers with disability to meet a higher number of industry 
specific competencies than people without disability. 


86  Mr Phil Tuckerman is the Director of Jobsupport, an organisation that 
provides vocational training, placement and ongoing support services for people 
with an IQ less than 60. He has been closely involved in the development of 
wage assessment tools including the SWS tool, which is widely used for 
intellectually disabled persons and persons with other disabilities in open 
employment. His written report included the following: 


35 The weighted productivity assessment used in the Supported Wage System 
[the SWS tool] is strictly productivity-based. Workers with a disability are 
assessed to compare their output relative to that of non-disabled 
co-workers on the tasks that make up their job. In the Supported Wage 
System there is no separate rating or discounting for “competency”, or to 
reflect the fact that the range of tasks which the disabled worker is able to 
perform is likely to be more narrow than the range of tasks performed by 
a non-disabled co-worker. The Supported Wage System uses the lowest 
pay classification under the relevant award or agreement that contains all 
the tasks performed by the worker. 


36 The Supported Wage System ensures that the employer pays a worker with 
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a disability exactly the same amount that a non-disabled co-worker on the 
same award or agreement classification would receive for producing the 
same volume of work. 


37 I was a member of the reference group for the 2001 Supported Wage 
System Review. The review found that both employers and workers with a 
disability were satisfied with the Supported Wage System approach. 


38 [Data current to October 2008 collected by the Department of Family and 
Community Services showed] BSWAT competency scores far lower than 
productivity scores. Surely if the competencies were relevant to the job 
they should have been trained to criteria prior to the BSWAT assessment. 
The low competency scores raise questions about the relevance of the 
competencies, the adequacy of the training services provided for their 
workers with a disability on the competencies and the methods used to 
assess the competencies. 


87  Prior to giving oral evidence the three experts produced a joint document. 
The joint document identified areas of agreement and disagreement. 


88 Mr Giles’ views were referred to in the following terms: 
Richard Giles rejects that positions held by people with disability are only process 
oriented positions, limited in their scope and can only be assessed by productivity. 
Many positions held by people with disability are positions where knowledge and 
skill is key. These positions offer diversity and interest to the person with 
disability and move away from the notion that positions filled by people with 
disability can only be process driven. 


Assessment of productivity fails to identify and reward a person’s level of skill, 
flexibility and worth to the organisation … 


… 
The BSWAT provides a balance that recognises the two fundamental aspects of 


work — competency and productivity. Competency is not a discounting of a 
person’s wage unless there is an inherent expectation that a person with disability 
is not capable of achieving this. I find this perception difficult to accept, as I know 
of and can provide evidence of many people with disability who can achieve the 
level of competency outlined in the BSWAT. Having an intellectual disability does 
not automatically preclude a person from having the ability to achieve 
competency. 


(Emphasis added.) 
89 Mr Tuckerman and Mr Cain expressed their views quite differently: 


Phil Tuckerman and Paul Cain believe their role, as expert witnesses, is to give 
evidence relevant to the claims raised by the applicants. The applicants are people 
with intellectual disability performing process-based work. We have therefore 
confined our comments to matters relevant to this population and this type of 
work. Issues such as how workers with disability are paid to perform 
knowledge-based jobs within a productivity based wage system are not relevant to 
this case. 


Phil Tuckerman and Paul Cain argue that an Award rate of pay only requires 
employees to achieve the volume of productive output in terms of quantity and 
quality per job task as agreed by the employer. 


The productive output required is determined by comparison to the volume of 
productive output achieved by an employee paid the full award rate for 
completing the same job task. 


It is important that any sub-award wage calculation results in the person with 
disability receiving the same income for the same volume of work output that a 
co-worker without a disability on the same award level would receive. This is the 
basis of the Supported Wage System (SWS). 
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… 
We reject the notion of discounting wages for jobs with a narrow range of tasks. 


Jobs performed by people with and without disability in the regular labour market 
for award rates of pay contain a range of tasks from narrow to broad. A 
multi-skilled job, or a job with a broad range of tasks, is not an Award requirement 
or an employer standard. 


… 
… the AQTF system of competency is not a universal standard applied by 


employers as the BSWAT asserts. Employers are most concerned with productive 
output rather than the meeting of competency assessments. We consider it unfair 
for a pro-rata award wage assessment to expect people with disability to meet 
standards not applied to all workers doing the same work at the same Award 
classification. 


Competency assessment has poor correlation with productive value and can 
distort wage outcomes to the detriment of employers and employees. 


… 
The majority of the people whose wage is determined by pro-rata award wage 


assessment tools are people with intellectual disability. Both applicants in this 
matter have intellectual disability. The majority of the jobs that this population 
perform are process jobs, not knowledge based jobs, due to the impact of their 
disability. 


(Emphasis added.) 
90  These observations by Mr Giles, and by Messrs Tuckerman and Cain, raise 


an important point for the present case. The present case is about Mr Nojin and 
Mr Prior. In some respects their circumstances must remain in focus. However, 
any examination of whether it is reasonable to use BSWAT, even in their cases, 
cannot be undertaken without an appreciation of the more general context. 


91  That said, in my view the differences between the experts reveal a more 
fundamental disagreement about how to evaluate work which must, under the 
award, be measured by reference to a known benchmark. That benchmark is 
process oriented. It involves minimal decision-making. It is not knowledge 
based. In my view, those circumstances require less weight to be given to 
Mr Giles’ opinions than to the shared opinion of Mr Tuckerman and Mr Cain. 


92  Disagreement about competency assessment is reflected in the following 
entries in the joint report: 


 
4.1. AQTF Industry Competency 


There is disagreement about the use of industry competency assessment for the 
purposes of a pro-rata award based wage assessment. 


Richard Giles submits that the AQTF industry competencies have been 
developed by industry to promote correct processes and safety within the 
workplace. BSWAT competencies are set at certificate level 2 and would be 
attainable by employees earning the full award rate in the open labour market. He 
also submits that this level of competency would be reflective of a base level 
expectation by employers for payment of a full award rate of pay. 


… 
Paul Cain and Phil Tuckerman, as stated above, reject the AQTF industry 


competency assessment as a valid assessment of pro-rata award wages. The fact 
that employers do not apply AQTF industry competencies to all employees at 
entry and low award level jobs makes it inappropriate that this standard be 
uniformly applied to employees with disability to determine an award-based wage. 
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It is reasonable, however, to expect skills required by the employer, directly 
related to the job, to be trained with the assistance of an employment service 
provider. 
4.2 AQTF Core Competency 


Richard Giles maintains that workers without disability, earning full award rates 
of pay, would be expected to, and able to, answer or demonstrate the criteria 
reflected in the core competency units. These competencies have been developed 
by industry representatives including employers, educators and union groups, and 
represents a fair and reasonable benchmark to expect employees with disability in 
any employment setting to meet to be paid full award wages. 


Phil Tuckerman and Paul Cain, as stated above, reject the AQTF competency 
assessment as a valid assessment of pro-rata award wages. The AQTF system is 
not applied to employees without disability on a universal basis, particular [sic] at 
entry or low award level jobs. 


93  The stark difference in views represented by the joint document continued 
during oral evidence when the three experts gave their evidence concurrently. 
Initially the experts discussed their areas of disagreement identified in the joint 
report, with the occasional intervention of the trial judge but without 
cross-examination at that point. Later there was an opportunity for 
cross-examination. In the initial exchanges, Mr Giles identified the fundamental 
underpinning of BSWAT in the following way: 


The expectation of the wage tool was to compare to what a person in the general 
employment setting would be expected to do to earn the award rate of pay. So they 
were the fundamental — that’s the fundamental underpinning of the development 
of the wage assessment tool. 


94  It is evident that the other two experts regarded this approach as theoretical 
and artificial. Occasionally stronger language was used. They did not regard 
Mr Giles’ approach or the construction of “quality training framework 
competencies” to be reflective of what actually happens in the workplace. 
Mr Tuckerman said, for example: 


We place a lot of people with significant intellectual disabilities, similar to the two 
individuals here, into open employment, and they work in highly customised jobs, 
and there’s no question from employers that the fact that they don’t do the full 
range of duties is an issue. It’s only their productivity on the duties they actually 
do that is the key issue. If they produce 100 widgets then they should get the same 
pay as someone without a disability that produces 100 widgets. That is the 
essence, I guess, of the approach of the supported wage users. So I guess I would 
argue that you don’t need the full range of duties, but you don’t need to meet any 
sort of national competency because in our experience across all 1500 placements, 
we have never been once asked to train against competencies, not once. 


95 Mr Cain said: 
For instance, the only reality testing that Richard Giles Consultancy did was do 
the modelling competency matching, and that was the only time that we really 
tested some of these assumptions, and I think it was very revealing to find out that 
on average in open employment jobs for comparative jobs, there was, for instance, 
only 2.8 competencies per job, which was not very much different from the 
business service jobs at 2.4, 2.5, which begs the question, if that’s the only time 
we actually get some reality testing based on the assumptions being put forward, it 
begs the question, why did we have to have a wage assessment tool fixed at four 
competencies when not [sic] even people without disabilities in open employment, 
on average, have jobs of less than three? 
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So I’m thinking that the assumptions that have been put forward haven’t been 
based on any hard evidence of what goes on in actual employer-employee 
relations, whereas I think the assumptions that have been made is by analysis of 
the training framework. 


96 Mr Giles said: 
In relation to the core competencies, I would say it’s a realistic expectation that all 
employers do expect people to be able to communicate and perform the four core 
competencies if they’re going to get a full award rate of pay. 


but Mr Tuckerman responded: 
I guess all I can say is that that is simply untrue. In the regular work place, people 
aren’t required to know the full range of industry competencies. It’s — at entry 
level jobs, they’re expected to know the jobs that they do. Whether they have a 
disability or not a disability, they’re expected to perform the tasks that they need 
to know. The notion that an employer will not want to pay someone without a 
disability the full award wage because they can’t do the full range of duties in one 
of these competencies isn’t correct, because some of them aren’t relevant to 
particular workplaces. And they don’t markdown their wages because they can’t 
do something that isn’t relevant in that workplace for that person’s job. 


It just isn’t the reality. And we have worked with thousands of employers 
combined with Nova and Ability, it simply isn’t the reality in the workplace. 
People who have designed these national competencies might like to believe that 
they have permeated the workplace to that extent, but the truth [at] lower level 
positions is that that just simply isn’t so. 


97 Mr Cain contributed: 
I think what we’re hearing is the core of the difference between the views of Phil 
Tuckerman and myself and Richard Giles is that Richard is putting a premium on 
things that employers report to say they like, like flexibility, multi-skilling. But I 
think that takes us away from an assessment of actual agreed job. That takes us 
into futures, future predictions, whether that person may or may not be needed to 
do some other task. I think that takes us into, sort of, a guessing game. 


… 
So I think what we’re hearing is the core difference between actuality and hope, 


really — a hope for a workforce that some day has all this multi-skilling and 
flexibility, because that’s really the hope that the early 90s and the scheme of the 
Australian training quality framework. 


98 Mr Tuckerman said: 
I guess all I would say is that this is an artificial construct that is being introduced 
here. Employers don’t use these things. 


99 Another criticism was expressed this way by Mr Cain: 
… how can someone possibly be productive but have zero per cent competency? 
That’s bizarre and strange. 


100 Mr Tuckerman said: 
I guess fundamentally I don’t think competencies have any part in a wage 
assessment apart from attaching to different levels in an award. The notion of 
assessing people against a set of industry competencies that the employers 
themselves don’t use as base grade, seems to me to be quite inappropriate. 


… 
… the whole notion of the inclusion of competency is a red herring. It should 


play no part in wages … 
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101 Mr Cain echoed these comments: 
… the whole issue of competency in productivity is a forced issue that doesn’t 
have any sort of reality to it … 


102 As to assessment by interview Mr Tuckerman said: 
All I would say is that where — the majority of people in ADEs have an 
intellectual disability. They are going to have, predictably, difficulties with 
comprehension and, predictably, difficulties with expressive language. They are 
going to have difficulties with any sort of complex or abstract question. I mean, 
that — that’s really a given. 


103 Mr Cain said: 
It’s hard to control my incredulity about this issue. We are talking about people 
who have been assessed as having an intellectual disability, less than 70 IQ, two 
standard deviations below the mean, inherently have great difficulties with 
language, communication, abstract notions. The whole history of training in 
employment for this group has been on a more of a [sic] physical nature, explicit 
instruction, one on one followed by demonstration using principles of applied 
behavioural analysis where you are constantly observing, monitoring the effects of 
your training over time. The — it’s never in the literature — never discussed 
whether you would determine a person’s competency or ability to do a task by 
interview. I really think that it is probably — of all the choices that you could 
make for this particular population, that it would be the worst choice. 


… 
… I — you know, if you were looking for something to do to make it more 


difficult for this group of people that have struggled to get award based wages for 
many years then I would choose this one. 


104  Mr Giles’ defence of his position in this discussion may be seen in the 
following statement: 


MR GILES: You know, for a final comment, I would just say that, you know, 
using the BSWAT for a person, whether they’re assessed in ADE or open 
employment, would deliver, you know, the same result, given the same task and 
the same industry. You know, it’s the standardisation of and consistency across the 
board. So whether it’s an ADE or whether it’s open employment, it can be applied 
in both and you would get the same outcome. 


HIS HONOUR: In respect of the same person. 
MR GILES: In respect of the same person doing the same job. 


105 However in cross-examination the following exchanges occurred: 
DR HANSCOMBE: … You have read the Marshall Consulting — what is it 


called, Modelling and Competency report, haven’t you? 
MR GILES: Yes. 
DR HANSCOMBE: And you know that it says that non-disabled workers in 


open employment have an average of 2.8 industry competencies. Do you know 
that it says that? 


MR GILES: Says that, that was based in our research. 
DR HANSCOMBE: Yes, that is what it says, and it is the case, is it not? 
MR GILES: On that research we did, yes, in this case. 
DR HANSCOMBE: Well, since — I assume you assert your research to be 


correct. 
MR GILES: Mm. 
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DR HANSCOMBE: So it is the case that non-disabled workers in open 
employment have on average 2.8 industry competencies, is it not? 


MR GILES: Yes. 
DR HANSCOMBE: That means, does it not, that if you required the 


non-disabled worker to do the BSWAT, that their wage would be reduced. 
MR GILES: Yes. 
… 
DR HANSCOMBE: If the non-disabled worker performed three competencies, 


and had as a matter of fact about their training, three competencies, and they were 
assessed on the BSWAT, their wage would fall, would it not because they 
wouldn’t be assessed against four industry competencies? 


MR GILES: Yes. 
DR HANSCOMBE: And if that person were the average worker, and in fact 


only had 2.8, so they only passed two, their wage would be again reduced, 
wouldn’t it? 


MR GILES: If that was the way it happened, yes. 
DR HANSCOMBE: Well, that’s how the BSWAT works, isn’t it? 
MR GILES: Yes. 
… 
DR HANSCOMBE: Now, you said the assessors are trained to simulate 


situations or demonstrate situations, they don’t have to ask the questions as they’re 
set out. That was your evidence, wasn’t it? 


MR GILES: Yes. 
DR HANSCOMBE: Not all of those questions are capable of demonstration, 


though, are they? 
MR GILES: I’m not sure — well, yes, I would say off the top of my head I 


would like to think that we could at least attempt most of them, maybe not all of 
them, I’m not sure. 


DR HANSCOMBE: Well, most of them doesn’t really matter, does it, because 
you have got to pass every question and every element of a competency to pass 
the competency, do you agree? 


MR GILES: Yes. 
DR HANSCOMBE: So if one question in a core competency can’t be simulated 


or demonstrated, then inevitably a person who can’t understand the question must 
fail. 


MR GILES: Yes. 
DR HANSCOMBE: Whether or not in fact they had the knowledge that 


question was designed to test. 
MR GILES: Yes. 
… 
DR HANSCOMBE: But whether you have got the knowledge or not, if you 


can’t understand the question as a question, some of them are incapable of 
demonstration that you have got the knowledge; that is so, isn’t it? 


MR GILES: Yes. 
(Emphasis added.) 


106  In his cross-examination Mr Tuckerman repeatedly made the point that in 
entry level jobs for which the Grade 1 rate of pay is offered, and upon which 
wage assessment in ADEs takes place, the work is process-based involving very 
routine and simple tasks. He consistently rejected any suggestion that 
competency had to be built in as a measure of “work value” different from 
output. As an example the following exchange occurred: 
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and: 


MR TUCKERMAN: I am talking on a general principle, yes. I mean, we’re not 
talking quality of ideas here. We’re talking about very, very routine tasks like 
sweeping and sorting. 


MR BOURKE: Can you understand that even with routine tasks, there can be a 
big difference in the quality of the way they are performed? 


MR TUCKERMAN: No, I can understand from all the workplaces I have been 
to that there is a minimum acceptable standard, and generally for very routine 
standard there isn’t really any other standard that is set for jobs. 


 
 


MR BOURKE: Okay. Now, but would you agree that many jobs are not simply 
process based or knowledge based, but invariably are a cocktail of the two? 


MR TUCKERMAN: No, I wouldn’t. 
MR BOURKE: I see. 
MR TUCKERMAN: Not in the jobs that people with intellectual disability do. 


They’re invariably process based. The reference to knowledge based jobs is a 
throwback to the supported wage evaluation where some people questioned how 
people in senior public service jobs who are paid to dream up new policies could 
be done on a productivity base wage. And I always thought it was a complete 
furphy. We’re talking about people with significant intellectual disability doing 
very routine tasks and being paid to think through issues isn’t relevant. 


MR BOURKE: I see. So they’re not required to think when they’re working 
at - - - 


MR TUCKERMAN: They’re not required to make decisions. 
MR BOURKE: Yes, I see. 
MR TUCKERMAN: In fact, you would specifically avoid jobs where people 


were required to make difficult judgment decisions. 


107  Doubt at this general level about the ability of intellectually disabled people 
to demonstrate their “work value” through BSWAT was confirmed, in my view, 
by reference to the actual situation of Mr Nojin and Mr Prior. It became clear 
that, in their cases at least, their actual circumstances were not being fairly 
assessed by the tests carried out. I have already referred to those assessments. 


108  The passages which most clearly reflect the findings of the trial judge about 
the general acceptance of BSWAT, and his assessment of the effect of the expert 
evidence, in my view are the following: 


86 A circumstance of great weight in the present cases is the history of the 
development of the BSWAT … The BSWAT has been developed 
specifically for the purpose of assessing the wages of disabled persons 
employed in ADEs. It has the approval of the Commonwealth. It has been 
endorsed by both the AIRC and the AFPC. It has been found to comply 
with Standard 9 of the Disability Services Standards. It has also been 
found to be in conformity with the Guide to Good Practice Wage 
Determination. Further, the BSWAT has received these endorsements with 
the support of the trade union that has had the carriage of applications to 
formalise and improve the methods of fixing, and the rates of, wages for 
employees with disabilities, the LHMU. The BSWAT is also supported by 
the trade union movement generally through the ACTU, employers 
generally, and employers in ADEs through ACROD. Although, from time 
to time, some of those supporting the BSWAT have expressed reservations 
about aspects of it, their support has been consistent. Similarly, the 
opposition of advocates for the disabled to the BSWAT has been 
consistent. Informed opinion about the merits of the BSWAT is therefore 
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divided. Where the issue is the reasonableness of elements of the BSWAT, 
it is difficult to conclude that the considered view of one side of a genuine 
debate should be rejected altogether. 


… 
89 It is fair to say that all three experts acknowledged that competency is a 


legitimate element in the determination of the value of a worker to an 
employer … 


… 
93 If a wage is intended to represent the value of an employee to an 


employer, then testing of competency is a legitimate element of assessing 
that value. … The fact that the BSWAT involves assessment of 
competency as well as productivity is not a factor that leads to the 
conclusion that requiring an employee in an ADE to have his or her wages 
assessed by means of the BSWAT is to impose a requirement or condition 
that is not reasonable. 


… 
98 In summary, the BSWAT has been developed as a tool for performing the 


very task for which it was used in assessing the wage levels of Mr Nojin 
and Mr Prior. It is not possible to set aside the very considerable support 
the BSWAT has in the ADE sector, or the considered opinions of 
consultants who have been called upon to examine the BSWAT, or to 
prefer the equally legitimately-held views of those who disagree with that 
body of opinion. The determination of wage levels for employees in ADEs 
by a method involving assessment of competencies is appropriate … 


109  I do not read the evidence of the expert witnesses as representing a uniform 
view that testing for competency using a test like BSWAT was a legitimate 
inquiry in the case of disabled workers like Mr Nojin and Mr Prior. On the 
contrary, in my view, Mr Cain and Mr Tuckerman rejected such an approach. 
Their evidence gives considerable support for the proposition that the supposed 
measure of competencies involved in BSWAT is theoretical, artificial and 
irrelevant to the practical circumstances of intellectually disabled workers like 
Mr Nojin and Mr Prior. 


110  In the extracts set out above, apart from criticising the artificiality of an 
assessment of competencies in relation to process-based work, both Mr Cain 
and Mr Tuckerman referred to the difficulty presented to intellectually disabled 
workers, who inherently have problems comprehending abstract concepts and 
expressing themselves, by the need to respond to questions involving abstract 
concepts in a formal interview environment. Evidence to a similar effect was 
given by the fourth expert, Ms Louise Boin, a neuropsychologist. Ms Boin went 
through the questions administered by BSWAT and explained the difficulties 
which would arise and the source of those difficulties. 


111 The trial judge accepted Ms Boin’s evidence, saying (at [79]): 
79 It is clear that persons with intellectual disabilities are more likely to have 


difficulty demonstrating understanding of competencies, for the purposes 
of the BSWAT, than persons without intellectual disabilities. The expert 
evidence of Louise Boin, a clinical neuropsychologist, to this effect was 
unchallenged. 


 
Other evidence 


112  Ms Boin’s evidence also received support from the senior administrators at 
Challenge and SIS. 
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113  Evidence was given by Mr Ian Wade who was, at the relevant time, the 
General Manager of Challenge. In cross-examination Mr Wade was asked about 
Mr Nojin’s BSWAT assessments. In relation to the core competency of “Follow 
Workplace Health and Safety Practices”, Mr Nojin was scored as competent. In 
relation to “Communicate in the Workplace”, he was scored on all the 
observational criteria as competent but scored as not yet competent in relation 
to questions regarding meetings. Mr Wade’s evidence was that Mr Nojin did in 
fact attend meetings and that his participation was satisfactory. The direct 
observation by Mr Wade that Mr Nojin participated satisfactorily in meetings 
was, he accepted, evidence that there was some inconsistency between his own 
observations and the assessment: 


[DR HANSCOMBE:] But he was scored as not competent in relation to the 
questions about meetings, correct?---Yes, that’s what it says, yes. 


And yet on your evidence, he did in fact attend meetings and he did participate 
satisfactorily?---Yes. 


… 
DR HANSCOMBE: So if Michael Nojin is, as a matter of fact, able to attend 


and participate satisfactorily in the workplace meetings, how is it that he is not 
equally valuable as somebody who can do that and also answer questions about it? 
Can you explain why that would make him more valuable to you as an 
employer?---If it was only that he couldn’t answer the questions, the thing would 
be questionable, that’s right. The assessment was whether he participated properly 
in the meeting. 


Yes. And your evidence before was that he did?---He did, yes. 
So that means, does it not, that from your point of view as an employer, 


whatever value is represented by this core competency, Michael Nojin had?---Not 
according to the assessment. 


According to you as an employer?---Yes. 


114  With respect to the two other core competencies, Mr Nojin was assessed as 
competent using observational criteria, but failed to respond to questions 
regarding “Work with others” and “Apply quality standards” in a way that was 
regarded as adequate. Mr Wade’s explanation of this inconsistency may be seen 
from the following exchange in cross-examination: 


… the assessment for Michael Nojin is that all of the observational criteria was 
satisfied, isn’t it?---Yes, it looks that way, yes. 


Well, it is that way?---It is that way, yes. 
So the difference in the example I’m positing to you is that the person can 


answer the questions. And what I want you to tell me is why he is more valuable. 
He can’t work any faster. He is not observed to be any more competent. The 
difference is he can answer the questions?---Well, it assumes that he’s also — in 
answering the questions he’s clearly demonstrating an understanding that carries 
on to what he does. That would be the only reason. 


That he understands what he does?---Yes. 


115  This exchange reveals the disconnect between Mr Nojin’s actual capacities 
and those revealed when it was necessary for him to comprehend questions, 
which were identified by Ms Boin as raising abstract concepts, and then 
formulating a response to those questions. 


116  Evidence was given by Mr Bernard O’Connor, the Chief Executive Officer of 
SIS. Mr O’Connor’s evidence included the following exchange in cross- 
examination: 
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People with intellectual disability will always be working — however their wage 
value is assessed, by whatever tool, they will always be working under controlled 
conditions?---Yes, with supported employment, definitely. 


Whatever the wage assessment tool is?---Yes. 
More than 70 per cent of people in supported employment have intellectual 


disability; correct?---I honestly don’t know, but--- 
You don’t know?---I honestly don’t know. 
More than half the people at Stawell have intellectual disability?---Yes, by a 


long way. More like 95 per cent. 
Okay. But you have got some people who have physical disability and not 


intellectual disability?---Yes. 
And you would agree, would you not, that it is easier — I withdraw that — that 


it is more likely that a person with a physical disability will be able to answer the 
assessment questions on BSWAT correctly than a person with an intellectual 
disability?---That’s a pretty fair assumption, yes. I would agree with it. 


Well, it’s not just an assumption. I am putting it to you as a proposition. For 
instance, a person who is not intellectually disabled is more likely to be able to 
say what meetings do you go to than a person with an intellectual 
disability?---That’s certainly my experience, yes. 


… 
… We have heard evidence from a neuropsychologist that it is more difficult for 


people with intellectual disability to answer abstract questions than concrete 
questions. That has been your experience too, has it not?---That has been my 
experience, certainly. 


And it’s more difficult for people with that kind of disability, intellectual 
disability, than physical disability to answer open-ended questions, such as, “How 
can you help others at work?”?---Yes, that’s true. 


And you have observed that over the years you have been in this 
sector?---Certainly. 


117  One of Mr Prior’s assessors was Ms S Nutting, who gave evidence before the 
trial judge. Her evidence included the following: 


… how does a worker, who has the kind of communication difficulties that I have 
described, demonstrate how or why it is important not to make too many 
mistakes?---That is probably a question that may not be able to be represented that 
way. 


And likewise, a worker who is not able to — or has the communication 
difficulties that we have been describing, would you expect them to be able to 
demonstrate how they take into account coworkers’ individual differences?---At 
the level that you’re describing, they may not be able to — we may not be able to 
ask them to demonstrate that. They may not be capable of doing so. 


And so you would agree with me, Ms Nutting, that there are a number of 
elements of the competency component of the BSWAT assessment which workers 
who suffer from communication difficulties simply might not be able to 
communicate by any mechanism their understanding of what it is they’re 
supposed to do?---That is possible. 


And if that be the case, then notwithstanding that the worker might be observed 
in practice to respond appropriately to a given situation, the fact that they can’t 
communicate the answer will result in an NYC rating for the question and answer 
component of that competency?---That is a possible outcome, yes. 


… 
And the [competency] standard which you selected [for the purpose of 


identifying the industry competencies against which Mr Prior should be assessed] 
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is the one which you identify in your report, which is the NTIS standard for 
support gardening work, with the code RTF1004A. Is that correct?---I believe so, 
yes. 


… 
And you know from your experience in this area, that as a competency this is 


pitched at workers who are not suffering from intellectual disabilities, isn’t it? It’s 
not designed for people who suffer from intellectual disabilities?---It’s written for 
open employment workers, yes. 


… 
… Would you agree that workers who suffer from the level of intellectual 


disability that might cause them to be employed in an ADE are more likely to find 
difficulty in being able to show that they are capable of discussing ideas and 
information about the job tasks and problems with other members of their work 
team? They’re more likely to struggle than workers who don’t suffer from 
intellectual disabilities?---Yes, I would agree with that. 


And without me reading the second row [under the heading Key Competencies 
in the relevant NTIS standard] to you, would you agree that the same consequence 
follows there, workers with intellectual disabilities are more likely to find 
difficulty in locating, interpreting and applying instructions than workers who do 
not suffer from intellectual disabilities?---Yes. 


And row 3 again refers to discussions, and you would agree again that workers 
with intellectual disabilities are more likely not to be able to demonstrate a 
capacity to have discussions than workers who do not suffer from intellectual 
disabilities?---As it reads for that part of the competency, yes. 


Thank you. And if we can just go down the page: 
Using mathematical ideas and techniques, for instance, demonstrating skills 
in counting, tallying and estimation when handling materials, tools and 
equipment. 


That’s the kind of thing which workers with intellectual disabilities of a kind 
that puts them into ADEs, are likely to struggle to demonstrate?---May be likely to 
struggle to demonstrate, yes. 


More likely?---More likely. 
Than non-intellectually disabled workers?---Yes. 
… 
… I asked you before about the components that were identified as key 


competencies in the NTIS RTF1004A support gardening work standard?---Yes. 
And you agreed with me that it is likely that intellectually disabled workers will 


have more difficulty demonstrating those competencies than workers who are not 
intellectually disabled. Do you recall that answer?---Yes. 


And it is also the case in conducting interviews with workers for the purposes 
of a BSWAT assessment, that workers who suffer from intellectual disabilities are 
more likely to struggle to give you the kind of answers to questions like how do 
you help others at work, than would workers who do not suffer from intellectual 
disabilities?---That’s possible, yes. 


And the combination of the observation component and the question and 
answer component, and the fact that an NYC on either of them creates a not yet 
competent rating for that unit, means therefore that an intellectually disabled 
worker is more likely to achieve a not yet competent rating for these competency 
units than a worker who does not suffer from an intellectual disability?---I’m not 
sure that I can draw that comparison. 


Do you agree with me that if — you have agreed with me that intellectually 
disabled workers are more likely to struggle to give you the kind of answers that 
would win a not yet competent rating?---They can be more, yes. 
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And giving correct answers is imperative to get a competent rating for each of 
these competency units?---Mm. 


… 
… The answer was yes?---Yes. 
Thank you. And you would agree with me, therefore, that given there is the 


question and answer component in each competency, intellectually disabled 
workers to that extent are more likely to not achieve a competent rating than 
workers who do not suffer intellectual disabilities?---Yes. 


118  This evidence demonstrates, in my view, in a very practical way that, quite 
apart from his physical disabilities, Mr Prior was, by reason of his intellectual 
disability, disadvantaged by the requirements, content and nature of BSWAT 
when compared to a person who was not intellectually disabled. 


119  This additional evidence provides direct experiential support for Ms Boin’s 
expert opinion. In any event, as the trial judge said, Ms Boin’s expert evidence 
was, in all relevant respects, unchallenged. 


The statutory provisions 
120  I earlier set out the relevant provisions of the Act. In order to make out a case 


of indirect discrimination it was necessary for the appellants to first identify the 
requirement or condition which was imposed upon them, and with which they 
could not comply, but with which a “higher proportion” of those in a 
comparator group did comply, or were able to comply. In addition, it was 
necessary to show that imposition of the requirement or condition was not 
reasonable in the circumstances. Those statutory tests are addressed more 
directly hereunder. 


The requirement or condition 
121 On the appeal, the appellants sought a declaration in the following terms: 


The Court declares that the Second Respondent unlawfully discriminated against 
the Appellant in contravention of s 15 of the Disability Discrimination Act 1992 
by imposing on the Appellant a requirement or condition that in order to secure a 
higher wage the Appellant undergo a wage assessment by the Business Services 
Wage Assessment Tool. 


122  In the judgment under appeal the trial judge criticised a similar formulation 
of the requirement, saying: 


77 It could be said that each of Mr Nojin and Mr Prior was required to 
comply with a requirement or condition that he have his level of wages 
assessed by means of BSWAT. This was not the way in which the case was 
pleaded, or argued … 


and (at [78]): 
78 … Nothing that Coffs Harbour Challenge or Stawell Intertwine did or 


failed to do imposed any requirement or condition on Mr Nojin or 
Mr Prior that they obtain higher levels of remuneration. They simply had 
their levels of remuneration assessed by means of the BSWAT … 


and (at [82]): 
82 The only requirement or condition with which Mr Nojin and Mr Prior 


were required to comply is that their wage levels be determined by 
assessment using the BSWAT. They were able to comply with that 
requirement or condition. 
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123  In my respectful view, this does not adequately capture the essence of the 
argument advanced by the appellants. Mr Nojin and Mr Prior were each in 
receipt of a wage. They had each worked at their ADE for some time and in 
Mr Nojin’s case for many years. Under the award, their rate of pay could not be 
reduced as a result of the use of BSWAT. Nor could they be compelled to agree 
to an assessment that used BSWAT. However, as each of Challenge and SIS had 
adopted BSWAT as the method by which it would consider whether any 
alteration (ie increase) to rates of pay was warranted, in my view, the 
requirement or condition identified by the appellants was, in fact, imposed on 
Mr Nojin and Mr Prior. 


124  In those circumstances, I respectfully disagree with the trial judge’s 
characterisation of the requirement or condition which required consideration. I 
consider that it was open to the appellants to identify the requirement or 
condition as they did, and that the requirement or condition was identified with 
sufficient precision. 


Compliance with the requirement or condition 


125  There are two strands to the issue of compliance, but they may be 
conveniently dealt with together. The two matters for consideration arise from 
s 6(a) and (c) of the Act. 


126  As I earlier pointed out, the trial judge accepted unchallenged expert evidence 
that persons with intellectual difficulties would be disadvantaged by the use of 
BSWAT in comparison with persons without intellectual disabilities. 
Necessarily, this broad comparator group includes disabled persons without 
intellectual disabilities, which was the more narrowly defined comparator group 
relied on by the appellants. It includes people who, like the intellectually 
disabled, work in ADEs. 


127  On the evidence to which I have referred, disabled people who are not 
intellectually disabled are more likely to achieve results on BSWAT to their 
advantage, than intellectually disabled people like Mr Nojin and Mr Prior. That 
is so in two senses. First, they are not at the same risk of having their 
productivity score effectively reduced through an inability to score at least as 
well on competencies. Secondly, they have the realistic possibility of enhancing 
their productivity score, if it is low due to a physical disability, by 
demonstrating knowledge and understanding which is not reflected in actual 
work performance. In either case, their prospects of achieving higher pay are 
enhanced. By contrast, as the evidence in this case (including the evidence 
about Mr Nojin and Mr Prior) clearly shows, the prospects for intellectually 
disabled people are worse because they cannot take advantage of either aspect 
available to disabled people without intellectual disabilities. 


128  In my view, the case for the present appellants falls within the principles 
discussed in Clarke and Hurst v Queensland (2006) 151 FCR 562 (Hurst). Each 
of those cases considered a requirement that a deaf child receive education in a 
normal school environment without the assistance of an Auslan interpreter. It 
was possible for each to undertake their education in that way, but they suffered 
serious disadvantage as a result. In Hurst the Full Court referred to statements 
by Madgwick J, the primary judge in Clarke, as follows (at [119]): 


119 … Madgwick J found that Jacob could not meaningfully participate in 


790







208 FCR 1] NOJIN v COMMONWEALTH (Buchanan J) 45 
 


classroom instruction without Auslan interpreting support and would have 
faced serious disadvantages that his hearing peers would not face. His 
Honour dealt with this issue where he stated (at [49]): 


The second submission, that Jacob could comply with the model, 
implicitly and, in my view, correctly concedes that compliance must 
not be at the cost of being thereby put in any substantial 
disadvantage in relation to the comparable base group. In my 
opinion, it is not realistic to say that Jacob could have complied 
with the model. In purportedly doing so, he would have faced 
serious disadvantages that his hearing classmates would not. These 
include: contemporaneous incomprehension of the teacher’s words; 
substantially impaired ability to grasp the context of, or to 
appreciate the ambience within which, the teacher’s remarks are 
made; learning in a written language without the additional richness 
which, for hearers, spoken and “body” language provides and 
which, for the deaf, Auslan (and for all I know, other sign 
languages) can provide, and the likely frustration of knowing, from 
his past experience in primary school, that there is a better and 
easier way of understanding the lesson, which is not being used. In 
substance, Jacob could not meaningfully “participate” in classroom 
instruction without Auslan interpreting support. He would have 
“received” confusion and frustration along with some handwritten 
notes. That is not meaningfully to receive classroom education. 


129 The Full Court went on in Hurst to say (at [125]): 
125 … A hearing impaired child may well be able to keep up with the rest of 


the class, or “cope”, without Auslan. However, that child may still be 
seriously disadvantaged if deprived of the opportunity to reach his or her 
full potential and, perhaps, to excel. 


130  In the present cases, Mr Nojin and Mr Prior could certainly submit to an 
assessment which used BSWAT, but on the unchallenged, accepted, expert 
evidence their opportunity and ability to obtain a higher wage commensurate 
with their actual work, productivity and applied job skills was reduced by their 
intellectual disability. In my view, to adopt the language in Hurst, each was 
“deprived of the opportunity to reach his … full potential”. 


131  In each case, the productivity scores obtained by Mr Nojin and Mr Prior were 
effectively reduced by taking into account their competency scores. It is not to 
the point that in Mr Nojin’s reassessment there was only a modest difference 
between his productivity and competency scores. The fact that disabled workers 
without intellectual disabilities might enhance their overall scores by showing 
greater competency than productivity, whereas an intellectually disabled worker 
was unlikely to be able to do so, shows the disadvantage to which intellectually 
disabled workers were subject by the use of BSWAT. 


132  In my view, this consequence is not ameliorated by the fact that over 75% of 
persons employed by ADEs have intellectual disabilities. The overall economic 
outcome of the use of BSWAT might assist ADEs in the (doubtless) difficult job 
of budgeting, but that benefit comes only at the price of imposing a comparative 
disadvantage on the intellectually disabled. 


133  In my view, the appellants have made out a case satisfying the requirements 
of s 6(a) and (c) of the Act. The remaining requirement is that in s 6(b), namely 
whether the requirement or condition imposed on Mr Prior and Mr Nojin was 
“not reasonable having regard to the circumstances of the case”. 
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Reasonableness 
134  This is a more difficult question. In the end, after considerable reflection, I 


have come to the view that, despite the widespread support for its use, 
assessment of the wages of Mr Nojin and Mr Prior using BSWAT was not 
reasonable. There are four principal reasons for my conclusion. 


135  Firstly, the regime established by the award required a comparison to be 
made with the rate of pay for a Grade 1 worker under the award. That 
comparison could not leave out of account either the nature of the work for 
which the Grade 1 rate was fixed or the nature of the work being done by the 
person whose wage was being assessed. In that comparison it was not, in my 
view, reasonable to introduce an examination or assessment of matters which 
play no part in the evident range of work for which a Grade 1 rate is fixed. Yet 
that is precisely what BSWAT does. Furthermore, the attempt to assess 
competencies distracts attention from the comparison required under the award 
and has the likely result (in the case of intellectually disabled workers) of 
penalising workers in an ADE in terms of the percentage score able to be 
achieved. The score is no longer based on a direct comparison of work done, 
skills used and results achieved. The score is based in significant part on other 
matters which play no part in the wage of a Grade 1 worker. 


136  In my view it is no answer to these concerns to postulate that Grade 1 
workers are assumed to have the necessary capacities or competencies, without 
which they would not have been employed at all. Similarly, those who work in 
ADEs must be assumed to be sufficiently suited to work in that environment. In 
the case of Mr Nojin and Mr Prior there was no attempt made to suggest that 
their contribution should be devalued or discounted because of any actual lack 
of capacity or competence to make an appropriate contribution, consistent with 
their disabilities. The introduction of some further measure to assess their 
contribution in some less direct way receives no support, in my view, from the 
proposition that BSWAT only assesses a basic level of competence in a work 
environment taken for granted in the case of a Grade 1 worker. 


137  Secondly, disabled workers (whether intellectually disabled or not) in open 
employment are not subject to the risk that their wage might be reduced or 
discounted by reference to an assessment of abstract matters with which they 
are, on the expert evidence, more likely to have difficulty than other people, 
whether disabled or not. In my view, imposing such a requirement upon 
intellectually disabled workers in the ADE environment, when that subjects 
them to an accepted disadvantage, is another indication of lack of 
reasonableness. 


138  Thirdly, the evidence was that, assessed in average terms, non-disabled 
workers on Grade 1 rates of pay would not, having regard to the nature of the 
work for which the rate of pay was fixed, achieve a 100% wage assessment if 
their wages were assessed using BSWAT. In my view this immediately betrays 
the theoretical and artificial foundations of BSWAT. Under the award, the 
comparison must commence with the Grade 1 rate of pay. The Grade 1 rate of 
pay cannot be divorced in this comparative exercise from the work (and the 
nature of that work) for which the rate of pay is fixed, and which is specifically 
identified by the award itself in Schedule A. The comparison should not begin 
with a less definite assumption about “core competencies” or “industry 
competencies” derived from training packages or so-called “industry” standards. 
The basic entitlement to a rate of pay fairly fixed is no less compelling in the 
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case of an intellectually disabled worker than in the case of any other worker. 
As the award states the essential characteristics for which the rate of pay is to be 
fixed (by referring to Grade 1 work) the choice of a measurement tool which 
addresses other issues must be adequately justified. Even though the award itself 
contemplates that BSWAT and a range of other tools may be used, that does not 
carry the issue across the threshold presented by the Act. 


139  Fourthly, part of the reason why, in my view, use of BSWAT is not reasonable 
is because it is discriminatory in the wider and less technical sense of the term 
so far as intellectually disabled workers are concerned. Such persons make up 
the bulk of workers in ADEs. As a class of people they have had imposed on 
them a tool to measure their work contribution, compared to that of a Grade 1 
worker, which does not measure like for like and which subjects them to a 
disadvantage. The likely result in most cases, and the actual result for Mr Nojin 
and Mr Prior, is a calculation which understates their actual contribution relative 
to the work for which the Grade 1 rate of pay is fixed. Understatement of the 
value of the actual work contribution of an intellectually disabled worker is, in 
my respectful view, neither necessary nor reasonable. 


140  I would find that the appellants had made out a case to satisfy s 6(b) of the 
Act. 
Conclusions to this point 


141  I accept that BSWAT is skewed against intellectually disabled workers. The 
preponderance of the evidence was to that effect. The findings of the trial judge 
are to that effect. That feature of BSWAT has the consequence, in my view, that 
intellectually disabled workers are disadvantaged by comparison with other 
disabled workers. 


142  In my view, the criticism of BSWAT is compelling. I can see no answer to the 
proposition that an assessment which commences with an entry level wage, set 
at the absolute minimum, and then discounts that wage further by reference to 
the competency aspects built into BSWAT, is theoretical and artificial. In 
practice, on the evidence, those elements of BSWAT have the effect of 
discounting even more severely, than would otherwise be the case, the 
remuneration of intellectually disabled workers to whom the tool is applied. The 
result is that such persons generally suffer not only the difficulty that they 
cannot match the output expected of a Grade 1 worker in the routine tasks 
assigned to them, but their contribution is discounted further because they are 
unable, because of their intellectual disability, to articulate concepts in response 
to a theoretical construct borrowed from training standards which have no 
application to them. It seems impossible, furthermore, to resist the inference that 
the tool was adjusted so that it would not produce a better result than a simple 
productivity measure. The only alternative was a worse result. The disparity 
between the two results has, on the evidence, simply grown over the years. 


143  The award makes clear what the Grade 1 rate of pay is fixed for. The rate of 
pay for a disabled worker is to be fixed by reference to that rate and as a 
percentage of it. The Grade 1 tasks are, by definition, routine, basic, repetitive 
and involve minimal judgment. On the evidence, neither the Grade 1 rate, nor 
persons employed on that rate, are assessed by reference to any notion of 
competencies of the kind measured by BSWAT. 


144  In the case of disabled workers, some basic threshold of suitability for 
employment has, it must be assumed, already been crossed. Accordingly, it has 
been accepted that the worker in question, whether disabled or not, whether 
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employed in an ADE or in open employment, can work in a suitably safe way 
and communicate in a fashion adequate for the tasks to be performed in the 
environment in which they are to be performed. In those circumstances, the 
very nature of the work to be done, even by a non-disabled worker seems to 
leave little room for theorising about some of the competencies examined in 
BSWAT. Mr Wade’s evidence shows how there may easily be a disconnect 
between the BSWAT assessment and reality even in those areas. Mr Prior’s 
circumstances demonstrate the inutility of a theoretical construct which is 
inappropriate to his actual circumstances and the work he actually does. 


145  In my view there was no persuasive evidence that, in the case of either 
Mr Nojin or Mr Prior, testing for competencies added meaningfully to an 
examination of their output in their allotted tasks. At a more general level, 
testing for competencies at this level of employment faces many other 
questions. It is not used at all in open employment at this level. If used, it would 
suggest a wage reduction for non-disabled workers at the Grade 1 level. Both 
those matters raise real questions about whether it is a realistic assessment. The 
second, at least, suggests that it is not. Indeed, it gives considerable support to 
the notion that the test is fixed (deliberately perhaps) at too high a level. 


146  There is no doubt that BSWAT has support at many levels. In my view, that is 
not sufficient to render reasonable the requirement imposed on Mr Nojin and 
Mr Prior that any increase in their wage rate could only occur through the use of 
BSWAT, and not by a more direct examination of their actual work. There 
seems to be no practical need to borrow from industry standards and training 
packages a range of competencies, core or otherwise, when making the 
assessment of whether a disabled worker should get all, or some lesser 
percentage, of the wage fixed for a worker at the lowest work grade in the 
award. Such workers are not themselves assessed that way. That is because it 
would be irrelevant to their real work value to do so. It was equally irrelevant to 
the real work value of Mr Nojin and Mr Prior. They were subjected to a process 
which produced an assessment score that did not fairly relate to what they 
actually did. The assessment made did not provide a comparison with a Grade 1 
worker. It provided a comparison with a theoretical idea, which had been 
adjusted so as to be not too easily attained, rather than a straightforward 
comparison with the efforts and output of someone working at the Grade 1 
level — ie a comparison which related to what the Grade 1 rate of pay was 
fixed for. Such a comparison occurs for disabled people in open employment. 
BSWAT, in my view, does not make such a comparison — it does something 
else. 


147  It is not a sufficient answer to say that intellectually disabled people can do 
the test like everybody else, and may do their best. Intellectually disabled 
people are placed, at the outset, at a disadvantage which prevents effective 
compliance. They are not able to comply in substance, regardless of the outward 
form. 


148  The wage which is, under the award, to be assigned to an intellectually 
disabled worker is not, in my view, intended to represent the value of the 
employee to an employer measured in some abstract or theoretical way. The 
wages are intended to represent a relationship to the wage of a Grade 1 worker. 
Having regard to the nature of the tasks for which the Grade 1 rate is fixed, that 
relationship should be one which is reasonable having regard to the output of 
the disabled worker compared with the output of the non-disabled worker. The 
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introduction and overlay of other theoretical considerations should not, in my 
view, be permitted to distract attention from this fundamental entitlement. The 
practical consequence of BSWAT appears to be that wages are reduced below 
the level that would otherwise be applied. The basic defect in the use of BSWAT 
is that it reduces wages to which intellectually disabled workers would 
otherwise be entitled by reference to considerations which do not bear upon the 
work that they actually do. 


149 In my view that approach is not reasonable. 
Notice of contention 


150 I would not accept the defence advanced by the notice of contention. 
151  In Clarke, Sackville and Stone JJ referred with approval to observations made 


by Finkelstein J in Richardson v ACT Health and Community Care Service 
(2000) 100 FCR 1 at [24] and said at [129]: 


Section 45 is primarily designed to make lawful affirmative conduct, “reasonably 
intended” to provide services or facilities to disabled people that are not available 
to the general community or to provide benefits to particular classes of disabled 
persons to meet their special needs, even though the benefits are not made 
available to other disabled people: Richardson v ACT Health Services at [25]. 


152  In my view the use of BSWAT did not fall into this category. Nor was it 
something that was reasonably necessary to permit the employment of either 
Mr Nojin or Mr Prior in their respective ADEs. Indeed, Mr Nojin was employed 
before the use of BSWAT commenced and had earlier had the value of his work 
assessed in a different way. Use of BSWAT only commenced in 2004. Use of 
BSWAT represented a choice by each of Mr Nojin and Mr Prior’s ADE 
employers from possible alternatives to measure remuneration in existing 
employment. There was no evidence that the employment of either Mr Nojin or 
Mr Prior in fact depended on the use of BSWAT. 


153  To the contrary, there was evidence that Mr Nojin had initially declined to be 
assessed using BSWAT. That election did not affect his continued employment 
and there was no suggestion that it was thereby at risk. The consequence for 
him was that he had no opportunity to seek an increase in remuneration because 
his employer had decided that it was only through the use of BSWAT that an 
increase in remuneration could be justified and made available. 


154  Under the relevant award arrangements that applied to the employment of 
Mr Nojin, Mr Prior and others in ADEs, a variety of possible methods were 
approved for measuring the work value of disabled employees. Use of an 
approved method was an important ingredient in securing support by way of 
Commonwealth funding, but there was no suggestion in the present case that 
either of the ADEs in question would lose funding, or that Mr Nojin or Mr Prior 
would lose their employment, if BSWAT was not used to measure their work 
value. 


155  In the present case, the trial judge, after observing that it was not strictly 
necessary for him to deal with whether s 45 applied in light of his earlier 
conclusion that there had been no indirect discrimination, went on, 
appropriately, to make clear his view that s 45 did not apply in the present case. 
The trial judge concluded that use of BSWAT by Challenge and SIS was not an 
act which was intended to afford access to “services or opportunities, or to 
benefits or programs, of one or more of the requisite kinds”. He said (at [100]): 


100 … It is insufficient to make out the case that the application of the BSWAT 
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occurred in the course of providing access to services or opportunities, or 
to programs or benefits, of the requisite kinds. The acts that were part of 
applying the BSWAT had to have that intention, and the intention had to 
be reasonable. 


(Emphasis added.) 
156 The trial judge went on to note at [101]: 


101 … There was no evidence to the effect that the decision to use the BSWAT 
was made in order to provide access to services or opportunities, or to 
benefits or programs. That access was already being provided. Whatever 
the result of assessment by BSWAT, the access would continue to be 
provided. 


(Emphasis added.) 
157  In my view these conclusions were correct, and the notice of contention 


should be dismissed. 
Orders 


158  At first instance both declarations and orders for compensation were sought, 
but on the appeal the relief sought was confined to declaratory relief. 


159  I would uphold the appeal and make a declaration in the terms sought. Costs 
of the appeal should follow that event. The appellants also sought an order for 
their costs of the trial. I would make that order. 


Flick J. 
160  In February 2009 two separate amended claims under the Human Rights and 


Equal Opportunity Commission Act 1986 (Cth) were filed. One claim was made 
by Mr Gordon Prior; the other was made by Ms Elizabeth Nojin “on behalf of 
Michael Nojin”. Both claims alleged unlawful discrimination contrary to the 
Disability Discrimination Act 1992 (Cth). 


161  Mr Prior has a vision impairment which has resulted in him being classified 
as legally blind, although he retains some vision. He also has a mild to moderate 
intellectual disability. At the relevant time he was employed by Stawell 
Intertwine Services Inc. Mr Nojin suffers from cerebral palsy and has a 
moderate intellectual disability. He also has epilepsy causing frequent seizures 
of the kind known as “petit mal”. At the relevant time he was employed by 
Coffs Harbour Challenge Inc. 


162  Claims of unlawful discrimination were made against their respective 
employers. Each Amended Application sought declaratory relief alleging 
unlawful discrimination in contravention of s 15(1)(c), (2)(a) and/or s 24 of the 
Disability Discrimination Act. The Commonwealth was alleged to have caused, 
induced or aided in the discrimination by (inter alia) approving the Business 
Services Wage Assessment Tool (“BSWAT”) for use in determining the wages 
of disabled persons. 


163  In very summary form, BSWAT has been described as a “hybrid tool” that 
measures a worker’s competency and productivity in order to determine relative 
rates of pay for disabled workers. An initial draft of BSWAT was published in 
2002. Further reports and assessments were carried out. Ultimately in 
August 2005, the Australian Industrial Relations Commission allowed a 
variation of what was (until that decision) known as the Australian Liquor, 
Hospitality and Miscellaneous Workers Union Supported Employment (Business 
Enterprises) Award 2001 to include BSWAT as an authorised wage assessment 
tool in business services. 
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164  Wage assessments for both Messrs Nojin and Prior were carried out in 
accordance with BSWAT. 


165  The two proceedings were heard together. On 16 September 2011 the primary 
judge published his reasons and made orders dismissing both claims: Nojin v 
Commonwealth (2011) 283 ALR 800. On 25 November 2011, the primary judge 
further ordered that there be no order as to costs. 


166  The Commonwealth of Australia was a respondent to both proceedings. The 
Commonwealth has agreed that if the employers are liable for discrimination it 
will bear the liability under s 122 of the Disability Discrimination Act. 


167 Both Messrs Prior and Nojin now appeal. 
168  The detailed and careful recitation of the facts giving rise to these appeals by 


the presiding judge renders it unnecessary to separately engage in that exercise: 
at [18]-[53]. The evolution of BSWAT has also been set forth in considerable 
detail in the reasons of the primary judge: Nojin at [40]-[73]. It need not be 
repeated here. 


169  The presiding judge and her Honour Justice Katzmann are of the view that 
the appeals should be allowed. Concurrence cannot be expressed with that 
conclusion. Short reasons should be provided for this contrary position. 
The Disability Discrimination Act 


170  The principal provisions of the Disability Discrimination Act of relevance to 
these appeals are ss 3, 6, 15 and 45. 


171  The principles to be applied when considering these provisions were not put 
in issue. What was put in issue was the application of those principles to the 
facts. 


172  Section 3 provided at the relevant time that the objects of the Act are (inter 
alia) “to eliminate, as far as possible, discrimination against persons on the 
ground of disability in the areas of … work”. The objects of the Act, in the 
context of appeals such as the present, assume importance. The “principle that 
requires that the particular provisions of the Act must be read in the light of the 
statutory objects”, it has been said, “is of particular significance in the case of 
legislation which protects or enforces human rights”: Waters v Public Transport 
Corporation (1991) 173 CLR 349 at 359 per Mason CJ and Gaudron J. 


173  Section 5 deals with what is commonly referred to as direct “disability 
discrimination” and s 6 deals with “indirect disability discrimination”. The 
“major difference” between the two forms of discrimination “is that in the case 
of direct discrimination the treatment is on its face less favourable, whereas in 
the case of indirect discrimination the treatment is on its face neutral but the 
impact of the treatment on one person when compared with another is less 
favourable”: Waters at 392 per Dawson and Toohey JJ. 


174 The appellants relied upon s 6 which provided at the relevant time as follows: 


Indirect disability discrimination 
For the purposes of this Act, a person (discriminator) discriminates against 


another person (aggrieved person) on the ground of a disability of the aggrieved 
person if the discriminator requires the aggrieved person to comply with a 
requirement or condition: 


(a) with which a substantially higher proportion of persons without the 
disability comply or are able to comply; and 


(b) which is not reasonable having regard to the circumstances of the case; 
and 
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(c) with which the aggrieved person does not or is not able to comply. 


175  Split into its constituent elements, s 6 requires a person who claims “indirect 
discrimination” to: 


• identify a “requirement or condition” 
and to thereafter prove that the “requirement or condition” is one which: 


• a “substantially higher proportion of persons without the disability 
comply or are able to comply”; 


• is “not reasonable”; and 
• the person “does not or is not able to comply” with. 


176  The identification of the “requirement or condition” of which an aggrieved 
person complains is central to the resolution of any complaint of “indirect 
discrimination”. The phrase “requirement or condition” is one which should be 
construed broadly; but the “requirement or condition” alleged must nevertheless 
be identified with some degree of precision: cf Australian Iron & Steel Pty Ltd 
v Banovic (1989) 168 CLR 165. Dawson J there said of a comparable phrase 
contained within s 24(3) of the Anti-Discrimination Act 1977 (NSW) (at 185): 


Section 24(3), which defines indirect discrimination, has a much wider application 
and covers discrimination which is revealed by the different impact upon the sexes 
of a requirement or condition. The starting point with s 24(3) must be the 
identification of the requirement or condition. Upon principle and having regard to 
the objects of the Act, it is clear that the words “requirement or condition” should 
be construed broadly so as to cover any form of qualification or prerequisite 
demanded by an employer of his employees … Nevertheless, it is necessary in 
each particular instance to formulate the actual requirement or condition with 
some precision. 


See: Banovic at 195-196 per McHugh J. See also: Waters at 406-407 per 
McHugh J; Catholic Education Offıce v Clarke (2004) 138 FCR 121 at [103] 
per Sackville and Stone JJ. Similarly, in New South Wales v Amery (2006) 230 
CLR 174 at [128] Kirby J (albeit in dissent) noted in the context of the indirect 
discrimination provision contained in the Anti-Discrimination Act that “it is 
necessary to identify with precision what the relevant ‘requirement’ or 
‘condition’ is”. See also: Sievwright v Victoria [2012] FCA 118 at [174] per 
Marshall J. 


177  In Waters, Dawson and Toohey JJ also referred to the need for the 
“requirement or condition” to be formulated with “some precision”: at 393. 
Their Honours went on to further note that a party resisting a claim of 
discrimination cannot define the “requirement or condition” in such a manner as 
to permit it to “evade” liability: at 393-394. The claimants in that case claimed 
that the Public Transport Corporation had discriminated against them by 
removing conductors from some trams and introducing a system of “scratch 
tickets”. The disabilities of the claimants made it impossible or at least 
exceedingly difficult to use the scratch tickets. Indirect discrimination was 
claimed pursuant to s 17 of the Equal Opportunity Act 1984 (Vic). The claims 
of discrimination were upheld. After referring to the earlier observations in 
Australian Iron & Steel Dawson and Toohey JJ went on to conclude 
(at 393-394): 


We do not think that there can be any doubt that the introduction of the scratch 
ticket imposed a requirement or condition that it be used in order to travel on 
trams and indeed the contrary was not contended by the respondent before this 
Court. Nor do we think that it unduly strains the language of s. 17(5) to say that 
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the withdrawal of conductors from trams imposed a requirement or condition that 
passengers travel on trams without the assistance of a conductor. The Board so 
found and we think it was open to it to make those findings. 


 
The respondent, however, contended that the service provided by it was 


driver-only trams and that there was, therefore, no relevant requirement or 
condition imposed with respect to the use of that service. It is true that for 
something to be a requirement or condition in relation to a matter it must be 
separate from that matter. However, whether such a requirement or condition is in 
fact separate from the matter to which it relates will clearly depend upon how the 
matter is described and how the requirement or condition is characterized. Given 
that the legislation should receive a generous construction, we do not think that 
the respondent can evade the implications of s. 17(5) by defining the service 
which it provides so as to incorporate as part of that service what would otherwise 
be a requirement or condition of the provision of that service. At all events the 
respondent ought not be allowed to do so where the service previously provided 
by it was continued, but with alterations which might be characterized as the 
imposition of different requirements. In any event the description of the service 
provided by the respondent and the characterization of the requirements or 
conditions on which the service is provided by the respondent are questions of fact 
to be determined by the Board and it was clearly open to the Board to define the 
service provided by the respondent as public transport and to characterize the 
removal of conductors from some trams as imposing on users of those trams a 
requirement or condition that they use them without the assistance of conductors. 


178  When considering the comparable provision to s 6(b) of the Disability 
Discrimination Act which was in issue in Waters at 409, McHugh J observed: 


… Whether “the requirement or condition is not reasonable” (s. 17(5)(c)) does not 
depend on the notion that the purpose of the term “reasonable” is to limit some 
general concept of discrimination which exists independently of s. 17(5). The 
reasonableness of the “requirement or condition” is itself part of the definition of 
discrimination in situations falling within s. 17(5) … 


In the context of s 5(2) of the Sex Discrimination Act 1984 (Cth) (the 
counterpart indirect discrimination provision in that Act), Sackville J had 
observed that “the non-reasonableness of the requirement or condition is itself 
part of the definition of discrimination”: Commonwealth Bank of Australia v 
Human Rights and Equal Opportunity Commission (1997) 80 FCR 78 at 111. 
Section 6(b) of the Disability Discrimination Act should be construed in the 
same manner. 


179  When considering s 6(b) in Catholic Education Offıce, Sackville and Stone JJ 
summarised the principles to be applied as follows: 


 
[115] The appellants did not submit that the primary judge had erred in stating 


the principles to be applied when determining whether a requirement or 
condition is not reasonable having regard to the circumstances of the 
case … As his Honour remarked, the principles are now well settled … 
They include the following: 


(i) The person aggrieved bears the onus of establishing that the 
condition or requirement was not reasonable in the circumstances 
… 


(ii) The test of reasonableness is an objective one, which requires the 
Court to weigh the nature and extent of the discriminatory effect, 
on the one hand, against the reasons advanced in favour of the 
condition or requirement, on the other … Since the test is 
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objective, the subjective preferences of the aggrieved person are 
not determinative, but may be relevant in assessing whether the 
requirement or condition is unreasonable … 


(iii) The test of reasonableness is less demanding than one of necessity, 
but more demanding than a test of convenience … It follows that 
the question is not whether the decision to impose the requirement 
or condition was correct, but whether it has been shown not to be 
objectively reasonable having regard to the circumstances of the 
case …; and 


(iv) The Court must weigh all relevant factors. While these may differ 
according to the circumstances of each case, they will usually 
include the reasons advanced in favour of the requirement or 
condition, the nature and effect of the requirement or condition, the 
financial burden on the alleged discriminator of accommodating 
the needs of the aggrieved person and the availability of alternative 
methods of achieving the alleged discriminator’s objectives 
without recourse to the requirement condition … However, the fact 
that there is a reasonable alternative that might accommodate the 
interests of the aggrieved person does not of itself establish that a 
requirement or condition is unreasonable … 


[116] In addition to reminding himself of these principles, the primary judge 
acknowledged (at [53]), correctly, the need to act with “an appropriate 
degree of diffidence” in assessing the actions of an educational institution 
in respect of which there may be a division of opinion … 


In Victoria v Turner (2009) 23 VR 110 at [100] Kyrou J also summarised the 
principles to be applied when considering the comparable provisions in the 
Equal Opportunity Act 1995 (Vic). On the question of what constituted the 
“circumstances of the case”, his Honour there said: 


(d) The tribunal must consider all the circumstances of the case in determining 
the reasonableness of the condition. Those circumstances include: 


(i) all the circumstances set out in s 9(2) of the EO Act, which are not 
exhaustive; 


(ii) the position of the respondent as well as the complainant; 
(iii) the financial or economic circumstances of the respondent, 


including the cost of imposing the condition and the cost of not 
imposing it; 


(iv) the availability of an alternative condition which is equally 
efficacious, and its cost; 


(v) the presence of a logical and understandable basis for the 
condition; and 


(vi) where the respondent is a government or statutory body, policy 
objectives. 


 


180  The identification of the “requirement or condition” is thus a question of fact; 
so too, is the question of whether a “requirement or condition” has been 
imposed. The question as to whether any “requirement or condition” is 
“reasonable” is also a question of fact. The onus of proving that a “requirement 
or condition” is “unreasonable” lies upon those making the claim of 
discrimination: Waters at 411 per McHugh J. 


181  Section 15 of the Disability Discrimination Act deals with “discrimination in 
employment” and provided at the relevant time as follows: 


800







208 FCR 1] NOJIN v COMMONWEALTH (Flick J) 55 
 


Discrimination in employment 
(1) It is unlawful for an employer or a person acting or purporting to act on 


behalf of an employer to discriminate against a person on the ground of 
the other person’s disability or disability or any of that other person’s 
associates: 


(a) in the arrangements made for the purpose of determining who 
should be offered employment; or 


(b) in determining who should be offered employment; or 
(c) in the terms or conditions on which employment is offered. 


(2) It is unlawful for an employer or a person acting or purporting to act on 
behalf of an employer to discriminate against an employee on the ground 
of the employee’s disability or a disability or any of that employee’s 
associates: 


(a) in the terms or conditions of employment that the employer affords 
the employee; or 


(b) by denying the employee access, or limiting the employee’s 
access, to opportunities for promotion, transfer or training, or to 
any other benefits associated with employment; or 


(c) by dismissing the employee; or 
(d) by subjecting the employee to any other detriment. 


(3) Neither paragraph (1)(a) nor (b) renders it unlawful for a person to 
discriminate against another person, on the ground of the other person’s 
disability, in connection with employment to perform domestic duties on 
the premises on which the first-mentioned person resides. 


(4) Neither paragraph (1)(b) nor (2)(c) renders unlawful discrimination by an 
employer against a person on the ground of the person’s disability, if 
taking into account the person’s past training, qualifications and 
experience relevant to the particular employment and, if the person is 
already employed by the employer, the person’s performance as an 
employee, and all other relevant factors that it is reasonable to take into 
account, the person because of his or her disability: 


(a) would be unable to carry out the inherent requirements of the 
particular employment; or 


(b) would, in order to carry out those requirements, require services or 
facilities that are not required by persons without the disability and 
the provision of which would impose an unjustifiable hardship on 
the employer. 


182  Section 45 of the Disability Discrimination Act provided at the relevant time 
as follows: 


Special measures 
This Part does not render it unlawful to do an act that is reasonably intended to: 


(a) ensure that persons who have a disability have equal opportunities with 
other persons in circumstances in relation to which a provision is made by 
this Act; or 


(b) afford persons who have a disability or a particular disability, goods or 
access to facilities, services or opportunities to meet their special needs in 
relation to: 


(i) employment, education, accommodation, clubs or sport; and 
(ii) the provision of goods, services, facilities or land; or 


(iii) the making available of facilities; or 
(iv) the administration of Commonwealth laws and programs; or 
(v) their capacity to live independently; or 
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(c) afford persons who have a disability or a particular disability, grants, 
benefits or programs, whether direct or indirect, to meet their special needs 
in relation to: 


(i) employment, education, accommodation, clubs or sport; or 
(ii) the provision of goods, services, facilities or land; or 


(iii) the making available of facilities; or 
(iv) the administration of Commonwealth laws and programs; or 
(v) their capacity to live independently. 


 


183  When considering conduct which would otherwise be unlawful discrimina- 
tory conduct, care must be taken to ensure that s 45 is not applied in a manner 
which undermines the object and purposes of the Disability Discrimination Act. 
In Richardson v ACT Health and Community Care Service (2000) 100 FCR 1 
Finkelstein J made the following general observations: 


[23] [I]t is as well to direct some comments to the approach that a court should 
adopt when dealing with legislation such as the Discrimination Act. This 
type of enactment is concerned with human rights and should be given a 
construction that furthers its fundamental purpose of eliminating 
discrimination and advancing equality. No strict construction is required. If 
the grammatical meaning of the words used does not further the objects of 
the enactment, then a strict approach to construction must be shunned. 


[24] As regards the exceptions, however, a different approach is desirable. An 
expansive interpretation is often likely to circumvent or threaten the 
underlying object of the legislation. It follows that a strict, and not a 
liberal, approach is usually required. This will ensure that the overall 
dominant purpose of the Act is put into effect. 


Heerey J agreed with Finkelstein J. So much seems to have been also accepted 
by Sackville and Stone JJ in Catholic Education Offıce. Their Honours there 
observed in respect to s 45: 


[129] Two points should be made about s 45. The first is that the section should 
receive an interpretation consistent with the objectives of the legislation. 
As Finkelstein J observed in Richardson v ACT Health and Community 
Care Services (2000) 100 FCR 1 at [24], an expansive interpretation of an 
exemption in anti-discrimination legislation may well threaten the 
underlying object of the legislation. Section 45 is primarily designed to 
make lawful affirmative conduct, “reasonably intended” to provide 
services or facilities to disabled people that are not available to the general 
community or to provide benefits to particular classes of disabled persons 
to meet their special needs, even though the benefits are not made 
available to other disabled people: Richardson v ACT Health Services 
at [25]. 


[130] The second point is that s 45 of the DD Act refers to an act that is 
“reasonably intended” to achieve certain objectives. In this respect, it 
differs, for example, from s 82(1) of the Equal Opportunity Act 1995 
(Vic), considered in Colyer v Victoria [1998] 3 VR 759, a case relied on 
by the appellants. Section 82(1) of the Victorian Act provided an 
exemption for certain conduct “designed” to meet the special needs of 
intellectually disabled people. It was held that “designed” refers to the 
subjective plan or intent of the decision-maker: see at 773-774, per 
Kenny JA, with whom Brooking and Callaway JJA agreed. However, 
Kenny JA noted (at 771) that s 45 of the DD Act incorporates an objective 
criterion, which requires the Court to assess the suitability of the measure 
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taken to achieve the specified objectives. See, too, Richardson v ACT 
Health Services at [26] (construing s 27 of the Discrimination Act 1991 
(ACT)). 


184  Some reservation is expressed as to whether s 45 of the Disability 
Discrimination Act is properly characterised as an “exception” as opposed to but 
part of the legislative scheme. But no such reservation is expressed with the 
proposition that s 45 should be given an interpretation which promotes the 
objects and purposes of the Act. Section 45, it is respectfully considered, is a 
provision which should be construed according to its terms — and not with a 
predisposition to construing it “strictly” whilst construing provisions such as s 6 
“broadly”. 


The requirement or condition — as pleaded 
185  For the purposes of s 6(a) of the Disability Discrimination Act, both Mr Prior 


and Mr Nojin identified in their respective Statements of Claim the “conditions” 
within BSWAT which were relied upon. 


186  Notwithstanding the identification of the “requirement or condition” in each 
of the pleadings, there was debate as to what were in fact the “conditions” relied 
upon to form the basis of the indirect discrimination allegations. The written 
submissions of both parties exchanged competing views as to whether the 
so-called “conditions” relied upon had been sufficiently identified. Senior 
Counsel for the Commonwealth sought to draw comparisons between different 
formulations of the “conditions” advanced from time to time on behalf of the 
appellants. Whatever the “difficulty”, the case is to be resolved by reference to 
the “conditions” identified in the Statements of Claim. 


187  Mr Prior’s Statement of Claim identified the “conditions” relied upon as 
follows: 


At all material times, the conditions for higher assessments of productivity and 
competence of a worker under BSWAT included conditions that: 


(a) the worker obtain a sufficiently high “Competency” assessment in respect 
of: 


(i) four units of “core competency”; and 
(ii) up to four units of “industry-specific competency” agreed between 


assessors and SIS; 
and subject to a proviso or practice that if less than four industry-specific 
competencies were agreed then a nil score should be recorded to the extent 
of the shortfall (“the First Condition”); and 


Particulars 
The First Condition was set out in, and the practice is to be inferred from, the 


table titled “Competency Assessment Results” on page 14 of the Initial 
Assessment and the Reassessment referred to below. 


(b) the worker obtain a sufficiently high “Competency” assessment by 
recording correct answers to every question in any Competency unit in 
order to obtain a “Competent” rating in respect of that unit, and otherwise 
that a “Not Yet Competent” rating be recorded in respect of that unit (“the 
Second Condition”). 


Particulars 
The Second Condition was set out in, and the practice is to be inferred from, the 


four “core competency checklists” on page 14 of the Initial Assessment and the 
Reassessment. 
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188  Mr Nojin relied upon conditions in substantially identical terms and also 
upon a third “condition” which was articulated as requiring: 


(c) the worker achieve a sufficiently high “Productivity” assessment, where 
Productivity was assessed by measuring: 


(i) the number of units the worker could produce in a set time, 
benchmarked against the number of units a non-disabled 
co-worker, supervisor, or another worker with a disability could 
produce in the same time; or 


(ii) the time it took the worker to produce a given number of units or 
complete the task (or up to five of the tasks) which the worker 
performed in the employment, benchmarked against the time taken 
by a non-disabled co-worker, supervisor, or another worker with a 
disability who was able to produce the units or perform the 
particular task to the expected standard; (“the Third Condition”). 


Particulars 
The Third Condition is described in the Pearson Report at p.4.5-10. It was 


applied during Michael’s BSWAT assessment as described below. 


189  In order to obtain higher wage rates, both Mr Prior and Mr Nojin were 
required to satisfy the conditions for higher assessments of productivity and 
competence under BSWAT. 


190  In the case of Mr Prior it was alleged that he was not able to comply with the 
First Condition. His case was that he was unable to achieve a higher score in his 
Competency assessment because his limited work capacity meant that four 
industry-specific competencies were not identified for the purposes of his 
assessment. A “nil” score was thus entered in respect of these competencies — 
lowering his score overall. He also maintained that a substantially higher 
proportion of persons with his disabilities would not be able to comply with the 
Second Condition because those disabilities prevented him from understanding 
the questions put and thus prevented him from demonstrating his competence in 
respect of those matters. 


191  In the case of Mr Nojin it was alleged that he could not comply with the First 
Condition on the same basis that Mr Prior could not — his limited work 
capacity meant that four industry-specific competencies were not identified for 
his assessment. With respect to the Second Condition it was argued that his 
intellectual disability rendered him unable to demonstrate his competence 
regarding the matters he was questioned on. It was said that “[t]he 
circumstances of the questioning aggravated his poor social and communication 
skills and he was impaired in his ability to respond appropriately to the 
questions”. He similarly maintained that he was unable to comply with the 
Third Condition because the circumstances of his assessment caused him to be 
“stressed” and “his motor skills, in particular his fine motor skills, were 
detrimentally affected”. 
Compliance with section 6(a)? 


192  The primary judge concluded that for the purposes of s 6(a) of the Disability 
Discrimination Act both Mr Prior and Mr Nojin were able to comply with the 
requirement or conditions imposed by BSWAT. Their complaint, according to 
the primary judge, was that the results of applying the conditions were 
disadvantageous to them if compared to a different method of assessment. The 
primary judge reached this conclusion as follows: 
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[81] The possibility that the definition in s 6 of the Disability Discrimination 
Act can be applicable beyond the realm of general requirements or 
conditions imposed on an entire class of persons, with and without 
disabilities, must be approached with caution. If a disabled person is the 
only person required to comply with a particular requirement or condition, 
because it is not applied to any other person, there is no real comparator 
group, only a notional one. Similarly, if the only people required to 
comply with a particular requirement or condition are people all of whom 
are disabled, there is no real comparator group for the purpose of s 6(a). In 
the present case, the allegation is that the requirement or condition is 
applicable to all disabled people, not to non-disabled people. The BSWAT 
is used only for the assessment of wages of disabled employees. A 
comparison with non-disabled people would therefore be theoretical only, 
because non-disabled people are not required to comply with any 
requirement or condition that is part of the BSWAT. The suggested 
comparator group is therefore said to be disabled people without 
intellectual disabilities. In their written submissions, counsel for Mr Nojin 
and Mr Prior characterised the “competency” requirements of the BSWAT 
as operating “to the disadvantage of supported employees with intellectual 
disabilities, relative to supported employees who are not intellectually 
disabled”. This proposition can be accepted, but it is difficult to treat as a 
requirement or condition something selected from the BSWAT, without 
regard to the impact of the BSWAT as a whole. A person who is physically 
disabled might score well in relation to competencies, but be 
comparatively unproductive, because of his or her physical disability. The 
comparison simply on the basis of competencies is an unreal comparison, 
in circumstances where the very purpose of the BSWAT as a whole is to 
determine wage relativities among disabled employees with physical, 
intellectual and other disabilities, or various combinations of disabilities. 
The analysis does not lead to the conclusion that testing for competencies, 
testing by question and answer, and “all or nothing” evaluation involved 
any requirement or condition. 


[82] The only requirement or condition with which Mr Nojin and Mr Prior 
were required to comply is that their wage levels be determined by 
assessment using the BSWAT. They were able to comply with that 
requirement or condition. If the results were disadvantageous to them, 
when compared with people who did not have their disabilities, or when 
compared with what they might have achieved using a different method of 
assessment, this did not involve any failure of theirs to comply with any 
requirement or condition. The elements of paras (a) and (c) of the 
definition of “disability” in s 6 of the Disability Discrimination Act have 
not been established in these cases, because it has not been established that 
there was any requirement to comply with any requirement or condition. 


Contrary to the decision of the primary judge, it is respectfully considered that 
the “element” identified in s 6(a) may well have been satisfied by both 
Messrs Nojin and Prior. But it is unnecessary to reach a final conclusion. 


193  For the purposes of s 6(a), the “condition[s]” relied upon are those which 
were pleaded. 


 
194  It may also be accepted that there can be little doubt that the restricted vision 


possessed by Mr Prior affected any assessment which required him to read; 
there can also be little doubt that the intellectual disabilities suffered by both 
Messrs Prior and Nojin affected any assessment which required comprehension 
and/or abstract thought. 
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195  People with other disabilities, but without the disabilities of Messrs Prior and 
Nojin, may well score better when assessed against the “conditions” which 
impacted adversely upon Messrs Nojin and Prior. 


196  Although it may be accepted that BSWAT was devised as a means of 
assessing people with a variety of disabilities, the language of s 6(a) is clear. 


197  Section 6(a) directs attention to a “requirement or condition”. When the 
conditions identified in the Statements of Claim are applied to Messrs Nojin and 
Prior, they may well score less favourably than “a substantially higher 
proportion of persons” without their disabilities. 


198  Contrary to the conclusion of the primary judge, such an approach does not 
involve any “artificiality”. The primary judge was obviously alive to the fact 
that any claim of indirect discrimination would have failed had Messrs Nojin 
and Prior alleged that the “requirement or condition” was the requirement to 
undergo BSWAT itself in order to have their wage levels assessed. The primary 
judge thus reasoned in part as follows: 


[77] It could be said that each of Mr Nojin and Mr Prior was required to 
comply with a requirement or condition that he have his level of wages 
assessed by means of BSWAT. This was not the way in which the case was 
pleaded, or argued. The probable reason for this is that it could be 
demonstrated easily that each of Mr Nojin and Mr Prior was able to 
comply, and did comply, with that requirement or condition. Each 
underwent the assessment. Indeed, that requirement or condition is one 
with which any person in respect of whom a wage level needed to be 
determined could comply. Even if the end result were a very low 
percentage, the requirement or condition that there be an assessment 
would have been complied with. Because the purpose of the BSWAT is to 
distinguish between employees on the basis of their levels and kinds of 
disabilities, it must follow that compliance with a requirement or condition 
that the assessment take place is possible for every employee. The BSWAT 
is not in the nature of a test, with a pass mark or level that a person must 
attain in order to gain some benefit. It cannot be said that there is any 
particular level that a person must achieve in order to comply. 


[78] No doubt for this reason, each of the cases is pleaded on the basis that 
there were two requirements or conditions, the assessment of competency 
and the use of question and answer to assess it (coupled with the 
requirement to give a correct answer to each element of a competency in 
order to be rated as competent for that competency), and that each of these 
was a requirement or condition “for higher assessments of productivity 
and competence”. Putting the case in this way has an air of artificiality. 
Compare New South Wales v Amery (2006) 230 CLR 174; 226 ALR 196; 
[2006] HCA 14, especially at [63]-[70] and [79]-[82] per Gummow, Hayne 
and Crennan JJ. Of course, achieving a higher score in the BSWAT 
assessment is a necessary step to attaining a higher level of remuneration. 
Nothing that Coffs Harbour Challenge or Stawell Intertwine did or failed 
to do imposed any requirement or condition on Mr Nojin or Mr Prior that 
they obtain higher levels of remuneration. They simply had their levels of 
remuneration assessed by means of the BSWAT. To treat the necessity of 
obtaining a higher score for that purpose as a requirement or condition of 
obtaining a higher score is to undermine the implicit assumption on which 
the case is based, that a system under which different levels of 
remuneration are applied to different employees, in accordance with the 
nature and severity of their respective disabilities. 


[79] It is clear that persons with intellectual disabilities are more likely to have 
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difficulty demonstrating understanding of competencies, for the purposes 
of the BSWAT, than persons without intellectual disabilities. The expert 
evidence of Louise Boin, a clinical neuropsychologist, to this effect was 
unchallenged. It can also be accepted that each of Mr Nojin and Mr Prior 
could have achieved higher levels of wages if they had been assessed 
using a different method. If their productivity scores had been given 100% 
weighting, so that they were not dragged down by a low score, or a failure 
to score, in relation to competencies, the result would have been a higher 
percentage. Mr Prior was assessed in respect of productivity only, using 
the SWS, to determine his wage level, when he was employed by Stawell 
Dry Cleaners. The actual percentage he achieved is not a reliable guide to 
what he might have achieved if the SWS had been applied to him to 
determine his wage level at Stawell Intertwine, but it is clear that he had 
the capacity to achieve a higher percentage when tested on productivity 
only than when tested on productivity and competency. When their wage 
levels were assessed using the BSWAT, Mr Nojin and Mr Prior were given 
opportunities to demonstrate what they did not achieve on that method of 
assessment. It is incorrect to characterise what they did not achieve as a 
failure or inability to comply with a requirement or condition of attaining 
higher remuneration. The offer of an opportunity that may be considered 
inadequate is not necessarily the imposition of a requirement or condition. 
This proposition is supported by the amendments made to s 6 of the 
Disability Discrimination Act after the wage assessments of Mr Nojin and 
Mr Prior had been conducted, which extend the concept of inability to 
comply with a requirement or condition to inability to comply without 
“reasonable adjustments” being made for that purpose. 


There is, with respect, nothing “artificial” in identifying particular requirements 
or conditions and determining the effect which those requirements or conditions 
have on persons who do not suffer the disabilities that Messrs Nojin and Prior 
experience. The “conditions” formed part of BSWAT; but their inclusion within 
BSWAT does not mean that they do not have the character of “conditions” for 
the purposes of s 6. 


199  The application of the “conditions” relied upon by Messrs Nojin and Prior 
may well have resulted in each of them receiving a less favourable assessment 
than “a substantially higher proportion of persons” without their disabilities 
could obtain by reason of their ability to comply. It is possible that both 
Messrs Nojin and Prior could bring themselves within s 6(a). 
Not reasonable — section 6(b) 


200  But irrespective of whether or not Messrs Nojin and Prior could bring 
themselves within s 6(a), they failed to bring themselves within s 6(b) 


201  The fact that a particular “requirement or condition” may “discriminate” 
against a complainant is obviously not sufficient to constitute “indirect 
discrimination” within the meaning of s 6. To fall within s 6 the “requirement or 
condition” must also be one which is “not reasonable having regard to the 
circumstances of the case”: s 6(b). In assessing whether a “requirement or 
condition” is “reasonable”, one of the “circumstances” which may be taken into 
account is the discriminatory effect of that “requirement or condition” — but 
that discriminatory effect is not sufficient in itself to bring a case within s 6. 


202  In addition to the principles summarised by Sackville and Stone JJ in 
Catholic Education Offıce, it should be recalled that when considering whether a 
“requirement or condition” is “reasonable in the circumstances”: 
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• the term “reasonable” is a term which should be construed in a manner 
which promotes the object and purposes of the Disability Discrimina- 
tion Act; 


• in determining whether a “requirement or condition” is “reasonable”, it 
is for the Court itself to determine “reasonableness” — the views of 
experts and those who participated in the development of assessment 
tools (including BSWAT) may inform the conclusion, but those views 
are no substitute for the Court itself making up its own mind (cf Rogers 
v Whitaker (1992) 175 CLR 479 at 487-489 per Mason CJ, Brennan, 
Dawson, Toohey and McHugh JJ); and 


• little guidance is provided as to how the “reasonableness” of a 
“requirement or condition” is to be assessed — other than the licence 
given by the legislature to have “regard to the circumstances of the 
case”. The reference to “the circumstances of the case” necessarily 
directs attention to the manner in which a “requirement or condition” 
operates in “the circumstances” of an individual case rather than a more 
abstract consideration of the reasonableness of the “requirement or 
condition” divorced from the particular context in which it is being 
applied. Whether this is a different approach to that adopted by Kyrou J 
in Turner was not addressed in the submissions of either the appellants 
or the respondent. 


Presumably the construction of the term “reasonable” must recognise that: 
• the manner in which the “requirement or condition” itself operates may 


include some matters which are favourable or unfavourable to a 
particular claimant and favourable or unfavourable to others subjected 
to the “requirement or condition”; and 


• the “circumstances of the case” may give rise to matters which indicate 
that not only one conclusion is available — different people may well 
reach different conclusions. 


The term “reasonable” accommodates the prospect that there may well be 
competing factors — each pulling an ultimate conclusion on the issue in 
different directions. 


203  The primary judge expressed a similar approach to the interpretation of 
s 6(b): Nojin at [83]. The primary judge concluded that Messrs Nojin and Prior 
failed to establish that the “conditions” relied upon were “not reasonable” for 
the purposes of s 6(b). In so concluding the primary judge reasoned (in part) as 
follows: 


[86] A circumstance of great weight in the present cases is the history of the 
development of the BSWAT, summarised in [40]-[73] above. The BSWAT 
has been developed specifically for the purpose of assessing the wages of 
disabled persons employed in ADEs. It has the approval of the 
Commonwealth. It has been endorsed by both the AIRC and the AFPC. It 
has been found to comply with Standard 9 of the Disability Services 
Standards. It has also been found to be in conformity with the Guide to 
Good Practice Wage Determination. Further, the BSWAT has received 
these endorsements with the support of the trade union that has had the 
carriage of applications to formalise and improve the methods of fixing, 
and the rates of, wages for employees with disabilities, the LHMU. The 
BSWAT is also supported by the trade union movement generally through 
the ACTU, employers generally, and employers in ADEs through ACROD. 
Although, from time to time, some of those supporting the BSWAT have 
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expressed reservations about aspects of it, their support has been 
consistent. Similarly, the opposition of advocates for the disabled to the 
BSWAT has been consistent. Informed opinion about the merits of the 
BSWAT is therefore divided. Where the issue is the reasonableness of 
elements of the BSWAT, it is difficult to conclude that the considered view 
of one side of a genuine debate should be rejected altogether. 


[87] Another important factor is the weight of opinion of consultants who have 
been involved in the development of the BSWAT. While it might be said 
that those who are principally responsible for the creation and refinement 
of the BSWAT have a vested interest in its continuance, and their views 
must be discounted accordingly, this criticism cannot be applied to the 
independent consultants Marshall and Pearson. Those consultants have 
given their approval to the BSWAT. Again, there have been reservations 
expressed about some aspects of it, but their support is given overall. In 
the case of independent consultants, there has been no expression of an 
opinion adverse to the BSWAT. 


His Honour then went on to address particular aspects of the evidence and 
summarised his views as follows: 


[98] In summary, the BSWAT has been developed as a tool for performing the 
very task for which it was used in assessing the wage levels of Mr Nojin 
and Mr Prior. It is not possible to set aside the very considerable support 
the BSWAT has in the ADE sector, or the considered opinions of 
consultants who have been called upon to examine the BSWAT, or to 
prefer the equally legitimately-held views of those who disagree with that 
body of opinion. The determination of wage levels for employees in ADEs 
by a method involving assessment of competencies is appropriate. So is 
the assessment of those competencies by means of question and answer, as 
well as observation. The disadvantages of the BSWAT arising from the “all 
or nothing” approach to each competency and the subjective nature of the 
assessments do not outweigh these considerations to the point of making 
such requirements or conditions as the BSWAT imposes not reasonable. 
Section 6(b) of the Disability Discrimination Act does not call for 
perfection. A system less than perfect can nonetheless be reasonable in the 
circumstances of a case. I cannot find that the requirements or conditions 
said to be inherent in the application of the BSWAT in the present cases 
were not reasonable. 


204 No appellable error is discernible in the primary judge’s analysis of s 6(b). 
205  Little is to be gained by repeating the evolution of BSWAT. But some 


reference to its evolution is perhaps prudent as a means of underlining the 
intense research and consideration which has led to it being accepted as a means 
of assessing wage relativities amongst those with disabilities. 


206  Without being exhaustive, a number of reports (spanning a significant period 
of time) have addressed wage assessment methods for those with disabilities. 
One of those reports was a joint report published in 2000 by the Department of 
Family and Community Services and the Australian Council for the Rights of 
the Disabled. Recommendation 8 within that report was as follows: 


That in employing people with disabilities with varying skill levels, that 
remuneration is linked to an individual’s productivity and to an agreed 
industry-wide system for assessing general work competencies. 


Another report, the Business Services Wage Assessment Tool Post Implementa- 
tion Review Consultation Paper published in 2005, stated that BSWAT had been 
developed because “the Australian Government has encouraged Business 
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Services to adopt transparent and fair methods to pay award-based wages to 
employees who due to their disability cannot earn a full award wage”. 
Reference was made to “separate trials [that] refined features of the BSWAT 
before its release”. The original version of BSWAT apparently assessed “5 core 
competencies and 3 industry-specific competencies”. 


207  Further analysis of “wage assessment tools” was undertaken. A “Final 
Report” prepared by consultants for the Department of Family and Community 
Services was published in February 2005 and a further “Final Report” was also 
published by the same consultants in April 2006. The April 2006 report 
analysed a number of “wage assessment tools” and reported: 


Information from the owners/developers and some users of nine wage assessment 
tools is documented in this report. Of the wage assessment tools identified, the 
most frequently used (based on owner estimates) are: 


• BSWAT (used by 111 Business Services); 
• Greenacres Association Competency Based Wages System (40 Business 


Services); 
• Skillsmaster Wage Assessment Tool (20 Business Services); 
• FWS Wage Assessment Tool (15 Business Services); and 
• Yumaro Wage Assessment Tool (15 Business Services). 


Clearly enough, there was no “wage assessment tool” which was universally 
employed. Also, clearly enough, it was recognised that each of the “wage 
assessment tools” were different from one another with respect to what was 
assessed and how those assessments took place. The report included the 
following table of comparisons (without alteration): 


 


Wage Assessment Tool Key Difference or Similarity with the BSWAT 
(as identified by the tools’ owners) 


Civic Industries 
Supported Employees 
Wage Assessment Tool 


Higher emphasis on competency than productivity 
when compared with the BSWAT 


Elouera Association 
Wage Assessment Tool 


Uses the same calculation formula, Task Areas and 
Core Competencies as the BSWAT, although the 
competency items and questions are different. 
More similar to the earlier version of the BSWAT 
than the final version. 
Weightings for the Task Areas in the Elouera tool 
can be adjusted if required depending on the 
business, while those of the BSWAT are all 
weighted at 25% 


FWS Wage Assessment 
Tool 


The FWS tool multiplies competency and 
productivity scores compared with the BSWAT 
which adds them 


Greenacres Association 
Competency Based 
Wages System 


Higher emphasis on competency than productivity 
when compared with the BSWAT. 
Productivity measured against an average of peers, 
whereas the BSWAT uses able-bodied comparisons. 


Hunter Contracts 
Wage Assessment Tool 


Competency-based assessment. A key difference 
from the BSWAT is that productivity is not 
measured in the Hunter Contracts tool. 


Phoenix Society Wage 
Assessment Tool 


Competency-based assessment. A key difference 
from the BSWAT is that productivity is not 
measured. 
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Wage Assessment Tool Key Difference or Similarity with the BSWAT 
(as identified by the tools’ owners) 


 Phoenix wage ssessment is completed jointly by 
the employee, parent/ advocate, trainer and 
supervisor, whereas BSWAT is completed by 
external assessor. 


PHT Wage Assessment 
Tool 


PHT only measures productivity, whereas the 
BSWAT also measures some competencies. 


Yumaro Wage 
Assessment Tool 


Higher emphasis is on competency than 
productivity when compared with the BSWAT 
BSWAT assessment process appears more 
cumbersome and less cost effective than the 
Yumaro model but produces only minor differences 
in wage outcome. 


 
Part one of the April 2006 report concluded as follows (without alteration): 


14. Conclusions 
The wage assessment tools reviewed for this project all appear to satisfy the 


Good Practice Guide to Wage Determination Criteria when implemented 
according to the documented procedures for each tool. The degree to which each 
criteria is satisfied may vary from tool to tool. 


Some of the tools have been developed in close consultation with unions and all 
have satisfied industrial relations requirements. Most also have documented 
evidence of compliance with Disability Service Standard 9. 


Although we have been unable to obtain a consistent and reliable measure of 
wage outcome across agencies, quality audit reports, anecdotal information and 
the limited wage data that is available suggest that these alternative tools are 
delivering fair wage outcomes. 


A defining feature of most of the reviewed wage assessment tools, when 
compared to the BSWAT, is an increased focus on competency assessment. In 
many cases, the Business Services using these tools have identified reasons why 
they consider the BSWAT would not be appropriate for their business and/or their 
employees. 


Perhaps the most important conclusion from this research is that some 
flexibility is required to accommodate the diverse nature of the types of products 
and services produced by Business Services and the range in types of disabilities 
and support needs of their workforce populations. In other words, a single wage 
assessment tool, from those currently available, is not likely to meet the needs of 
all Business Services. 


It is important that employees’ rights to a fair and equitable wage are upheld 
and that the wage assessment processes used to determine wage outcomes are of a 
high standard. To this end, a requirement that such processes satisfy the Good 
Practice Guide to Wage Determination criteria is recommended. The documenta- 
tion of specific performance indicators for each of these good practice criteria 
would assist in determining this compliance. 


208  When considering the terms of s 6(b) of the Disability Discrimination Act, 
reference may also be made to the September 2004 application to the Australian 
Industrial Relations Commission to vary the Australian Liquor, Hospitality and 
Miscellaneous Workers Union Supported Employment (Business Enterprises) 
Award 2001. One of the grounds of that application was: 


To give effect to the Business Services Wage Assessment Tool which reflects the 
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effects of a disability on the productive capacity of employees engaged under the 
Award and objectively and transparently assess employees’ wages accordingly. 


The application was made by the Liquor, Hospitality and Miscellaneous Union. 
A hearing took place later in September 2004. The Disability Employment 
Action Centre participated in the hearing and expressed “a number of concerns” 
in respect to BSWAT. In approving the variation on 19 August 2005 the 
Commission, constituted by Commissioner Gay, recorded: 


[3] By the amended application the Award is sought to be varied to include a 
range of wage assessment tools presently in operation and including the 
Business Services Wage Assessment Tool (BSWAT). The BSWAT is a 
result of several years work by the Department of Family and Community 
Services (the Department) and following trialling and much discussion 
within a development group which included the LHMU, the Australian 
Council of Trade Unions (ACTU) and stakeholder groups within the 
disability sector. All the tools set out in the award as varied have been 
approved by the Department as satisfying the relevant standards set for the 
sector. The undertaking from the LHMU to not unreasonably withhold 
consent in relation to a tool proposed to be added to the list has been 
reflected in the order … 


 


209  In light of the consideration which has been given to BSWAT, and the 
evolution of that assessment tool, it is difficult (with respect) to conclude that 
the decision of the primary judge was anything other than clearly correct. 


210  The submissions on behalf of Messrs Nojin and Prior, at least at one stage, 
proceeded upon the basis that the comparison to be made for the purposes of 
s 6(a) was a comparison between the manner in which the identified 
“conditions”: 


• affected Messrs Nojin and Prior 
as compared to: 


• other disabled persons who were not affected by the same disabilities as 
Messrs Nojin and Prior. 


Once that comparison is accepted as the one to be applied, it was difficult for 
Messrs Nojin and Prior to establish that those “conditions” were anything other 
than “reasonable” for the purposes of s 6(b). At least at one point during oral 
submissions, Senior Counsel for the Commonwealth also accepted that this was 
the appropriate comparison. 


211  Some aspects of BSWAT, and indeed the conditions in issue, worked to the 
“advantage” of some persons with particular disabilities and to the 
“disadvantage” of others. Even when applied to the same person, a person may 
score well on some aspects and poorly on others. The application of those 
“conditions” and the fact that uneven treatment or results occurred did not 
render the “conditions” relied upon “not reasonable”. When compared to other 
disabled persons, albeit not persons who suffered the same disabilities, 
Messrs Nojin and Prior could not select those aspects of the test in respect to 
which they could expect to score well on and disregard the rest. Nor could other 
disabled persons pick and choose the criteria by reference to what they would 
like to have been assessed. When applied to all disabled persons neither the 
conditions relied upon — nor BSWAT as a whole — could be regarded as being 
“not reasonable”. 


212 The parties accepted that the “circumstances of the case” against which the 
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“conditions” were to be assessed included the fact that the assessment had to 
take place against the background of the “conditions” applying to all disabled 
persons. 


213  But there was, with respect, a degree of “advocate’s flexibility” being 
deployed to the comparison to be made. At one point, Senior Counsel for the 
appellants suggested that a comparison was not to be made to other disabled 
persons, albeit not having the disabilities of Messrs Nojin and Prior, but may 
have been to “the able-bodied person under the award”. Senior Counsel for the 
Commonwealth suggested that it may not be as “simple” as comparing 
Messrs Nojin and Prior to other persons with different disabilities “because, as 
these two applicants demonstrate, many of these workers have a combination of 
physical and intellectual disabilities”. She did, however, accept that the 
comparison to be made was to “another person with one or more disabilities … 
working in the same environment and being assessed under the same tool”. She 
further correctly submitted that the onus remained on the appellants to satisfy 
s 6(b) and that onus had not been discharged. 


214  The “four principal reasons” relied upon by the presiding judge (at 
[134]-[140]), with great respect, have occasioned considerable reservation in 
reaching a contrary conclusion. Each of those reasons forms part of “the 
circumstances of the case” for the purposes of s 6(b). But they are just some of 
those “circumstances”. They do not dictate the conclusion that the “conditions” 
were “not reasonable” or that the primary judge erred. To a very large extent 
those four reasons are the inevitable consequence of applying BSWAT across 
the board to a variety of people who suffer from one or more disabilities. 


215  For the purposes of s 6(b) of the Disability Discrimination Act it is thus 
concluded that no relevant appellable error is discernible in the reasons of the 
primary judge and, moreover, that the application of the two “conditions” to 
Messrs Nojin and Prior was “reasonable having regard to the circumstances”, 
those circumstances including: 


• the evolution of BSWAT, and the extensive consideration given to the 
development of appropriate means to assess those with disabilities; 


• the making by the Minister for Family and Community Services of a 
disability standard (particularly Standard 9: Employment conditions) in 
June 2002 and the approval of BSWAT as complying with the 
Disability Standard No 9 (see Nojin at [86]); and 


• the approval of the variation to the Australian Liquor, Hospitality and 
Miscellaneous Workers Union Supported Employment (Business 
Enterprises) Award 2001 to include BSWAT in August 2005 by the 
Australian Industrial Relations Commission. 


The fact that another assessment tool may have been used, it is considered, does 
not render the use of BSWAT “not reasonable”. And the fact that another 
assessment tool may have resulted in Messrs Nojin and Prior being assessed 
more favourably does not lead to a conclusion that the use of BSWAT was “not 
reasonable”. 
Section 45 


216  It is unnecessary to resolve the Commonwealth’s Notice of Contention 
relying upon s 45. But the argument can be briefly dealt with and rejected. 


217  Senior Counsel for the Commonwealth in her written outline of submissions 
started from the proposition that “the Court must determine the actual intention 
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of the decision maker in engaging in the conduct constituting the discrimination 
… Once the intention of the decision-maker is established, the Court must then 
assess whether the act was reasonably intended to provide the benefits referred 
to in s. 45”. 


218  If that starting point is accepted, the primary judge was correct in concluding 
that the evidence did not “justify findings that Coffs Harbour Challenge and 
Stawell Intertwine used the BSWAT with any intention of the kind required by 
s 45”: Nojin at [101]. As pointed out by the primary judge, “[it] is insufficient to 
make out the case that the application of the BSWAT occurred in the course of 
providing access to services or opportunities, or to programs or benefits, of the 
requisite kinds”: at [100]. 


 
Conclusions 


219  It is thus concluded that the appeal should be dismissed. Irrespective of 
whether or not Messrs Nojin and Prior made out their claims pursuant to s 6(a) 
or (c), they failed to establish that the “requirements or conditions” relied upon 
were “not reasonable” for the purposes of s 6(b). 


220  It is unnecessary to resolve the Commonwealth’s Notice of Contention. Had 
it been necessary to do so, the Notice of Contention would have been rejected. 


Katzmann J. 
221  This is a case about indirect discrimination on the ground of disability said to 


contravene the Disability Discrimination Act 1992 (Cth) (“the Act”). To make 
out such a case it was necessary for the appellants to bring themselves within 
the terms of s 6 of the Act. This meant that they first had to prove that they were 
subjected to a requirement or condition with which a substantially higher 
proportion of people without the disability comply or are able to comply and 
with which they did not or could not comply. They also had to prove that 
subjecting them to such a requirement was not reasonable in the circumstances 
of the case. 


222  The appellants are both intellectually and physically disabled. At the relevant 
times they were lowly paid workers employed in Australian disability 
enterprises (“ADEs”) (formerly known as business services or sheltered 
workshops). They claimed, amongst other things, that their employers had 
discriminated against them on the ground of their intellectual disability in the 
terms or conditions of employment afforded to them, by denying or limiting 
their access to certain benefits associated with their employment and/or by 
subjecting them to a detriment, contrary to s 15(2) of the Act. 


223  Their grievances are the same. They relate to the use by their employers of 
the Business Services Wage Assessment Tool (“BSWAT”) to determine the 
percentage of the basic award rate that should be paid to them. At the general 
level their case is that the effect of using the tool is that, in comparison with 
disabled people without intellectual disabilities, people with intellectual 
disabilities will invariably fare worse, with the result that they will always 
recover lower wages than those in the comparator group. At the particular level 
they argue that the effect or impact of subjecting them to this method of 
assessment was that they were denied a wage increase. The requirement or 
condition with which a substantially higher proportion of people without an 
intellectual disability comply or are able to comply was identified in the 
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pleadings as a requirement or condition that in order to receive higher wages 
they had to satisfy the conditions for higher assessments of productivity and 
competence under the BSWAT. 


224  The appellants alleged that the Commonwealth was “involved” in the 
discrimination because it caused, induced or aided their employers to 
discriminate unlawfully against the appellants (see s 122) by approving the 
BSWAT, distributing information about it, making available to ADEs free wage 
assessments, and conducting the assessments. The Commonwealth accepts that 
if the employers are liable, it is also liable, and it will bear the liability. 


225 The primary judge rejected the two applications. 
226  The appeal is in the nature of a rehearing but error must still be shown 


(Branir Pty Ltd v Owston Nominees (No 2) Pty Ltd (2001) 117 FCR 424 at 
[25]). Consequently, the starting point must be the primary judge’s reasons. 


227  The primary judge thought there was little doubt that the BSWAT is a 
discriminatory method of assessment within a discriminatory scheme. But his 
Honour held that the appellants could not bring themselves within s 6 (and 
therefore not s 15) as nothing the employers did or failed to do imposed any 
requirement or condition on them that they obtain higher levels of remuneration. 
They simply had their levels of remuneration assessed by means of the BSWAT. 
His Honour appeared to accept that that was a requirement or condition but he 
said that the appellants were able to comply with it. In any event, he was not 
satisfied that the requirement was unreasonable. 


228 In substance, the appeals raise the following questions: 
(a) Whether the primary judge erred in identifying the requirement or 


condition they alleged their employers had imposed on them and the 
extent to which each of them could comply with that requirement or 
condition for the purposes of s 6 of the Act; and 


(b) Whether, if any condition or requirement was imposed on the 
appellants by their employers (with which they could not comply), the 
primary judge erred in failing to find that the requirement or condition 
was not reasonable in the circumstances of the case; and, 


(c) If so, whether the respondents have made out a defence under s 45 of 
the Act. 


229 In my view the answers to these questions are: 
(a) Yes; 
(b) Yes; and 
(c) No. 


230  I therefore agree with Buchanan J that the appeal should be allowed and I 
agree with the orders his Honour proposes. I shall shortly explain why. 


231  I am indebted to Buchanan J for his detailed discussion of the evidence. It is 
unnecessary for me to repeat the exercise. Nor is it necessary for me to extract 
the relevant statutory provisions. They are set out in detail in the reasons of 
Flick J. 
The identification of the requirement or condition 


232  I agree with Buchanan J that the primary judge wrongly identified the 
requirement or condition. In my opinion his Honour took too narrow a view of 
the meaning of the words in the Act. 


233  Indirect discrimination (as defined in s 6 and the comparable provisions in 
other anti-discrimination legislation) is concerned with conduct that is fair in 


815







70 FEDERAL COURT OF AUSTRALIA [(2012) 
 


form (facially neutral) but unfair in practice. Its focus is on the impact or 
outcome of the conduct. The terms “requirement” and “condition” take their 
colour from their statutory context. See Secretary, Department of Foreign 
Affairs and Trade v Styles (1989) 23 FCR 251 at 257-258 (Styles) per Bowen CJ 
and Gummow J. No narrow or technical construction is to be given to them 
(New South Wales v Amery (2006) 230 CLR 174 at 195 per Gummow, Hayne 
and Crennan JJ). Rather, they are to be interpreted broadly or liberally so as to 
further the objects of the Act (Australian Iron & Steel Pty Ltd v Banovic (1989) 
168 CLR 165 at 185 per Dawson J and at 195-197 per McHugh J; Waters v 
Public Transport Corporation (1991) 173 CLR 349 at 393-394 per Dawson and 
Toohey JJ and 406-407 per McHugh J). The objects of the Act, which are set 
out in s 3, include the elimination as far as possible of discrimination against 
persons on the ground of disability in the area of work. 


234  Albeit that the requirement or condition must be identified with some 
precision, any form of qualification or prerequisite demanded of an employee by 
an employer will suffice, even where, as here, the requirement or condition is 
not made explicit: Banovic at 185 per Dawson J; Waters at 360 per Mason CJ 
and Gaudron J, at 407 per McHugh J. In Banovic an employer’s decision to 
retrench employees in the reverse order in which they had been hired (“last on 
first off”) was held to amount to a requirement that for an employee to remain in 
employment he or she must have started work before a certain date and was 
therefore a “requirement or condition” within the meaning of s 24(3) of the 
Anti-Discrimination Act 1977 (NSW). In Styles the Department’s preference for 
appointing to an overseas post an applicant who already held a position at the 
same Australian Public Service level was held to be a requirement or condition 
within the meaning of s 5(2) of the Sex Discrimination Act 1984 (Cth), even 
though an inability to fulfil the preferred criterion was not an absolute bar to 
selection. 


235  In Styles Bowen CJ and Gummow J held (at 258) that a “requirement or 
condition” means a stipulation which must be satisfied if there is to be a 
practical, rather than a merely theoretical chance of selection. 


236  In Waters McHugh J explained (at 407) that, in the context of providing 
goods or services, a person should be regarded as imposing a requirement or 
condition where that person “intimates, expressly or inferentially, that some 
stipulation or set of circumstances must be obeyed or endured if those goods or 
services are to be acquired, used or enjoyed”. 


237  It is obvious that the employers did not impose a requirement or condition on 
the appellants that they obtain higher wages, as his Honour pointed out (at [78]). 
That, however, was hardly to the point as the appellants were not complaining 
of direct discrimination. But the employers did impose a requirement or 
condition that, to do so, they submit to a particular method of assessment. For 
there to be a practical chance of achieving higher wages, the appellants had to 
be able understand and respond to certain questions and achieve certain results. 
In one area of testing — testing for competencies — the stipulation was that to 
be marked competent, they had to be assessed as competent in all categories and 
sub-categories. It was, with respect, too simplistic to say that the only 
requirement or condition with which the appellants had to comply was that their 
wage levels be determined by assessment using the BSWAT. As the appellants 
argued, that merely masks the allegedly discriminatory effect. 


238 I respectfully disagree with his Honour’s statement (at [77]) that the BSWAT 
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was not in the nature of a test, with a pass mark or level that must be attained 
before a benefit could be gained. For the reasons given by Buchanan J that is 
precisely its effect. In this case it was also its purpose. As both Mr Nojin and 
Mr Prior were already employees of Coffs Harbour Challenge and Stawell 
Intertwine respectively, the only purpose these companies could have had to 
invoke the BSWAT was to see whether their wages should be adjusted. As the 
award prevented them from being adjusted downwards as a result of the use of 
the BSWAT (see cll 14.1, 14A.4.1 and 14A.2.1 extracted in the reasons of 
Buchanan J at [45] and [49]), the only utility in carrying out the assessment on 
the appellants was to see whether their wages should be increased. If they did 
not attain a certain level, their wages could not be increased. One reason they 
did not is that their intellectual disabilities precluded them from understanding 
many of the abstract concepts inherent in many of the questions asked of them 
and from verbally communicating their understanding when they did. Louise 
Boin, a neuropsychologist who assessed the two appellants, and whose evidence 
was not challenged, showed what impact the interrogation had on their ability to 
demonstrate their competencies. She said that Mr Nojin, for example, had a 
very poor ability to communicate his understanding of tasks because of his 
intellectual disability. His “verbal fluency” was found to be “extremely weak”, 
which Ms Boin said was indicative of difficulty in finding the right words to 
describe things. This was powerfully illustrated by Mr Nojin’s inability to 
respond correctly to the question in the BSWAT about what workplace meetings 
he attended, resulting in him being given a “not yet competent score” for this 
question, despite the fact that the evidence from Mr Wade, the Chief Executive 
Officer of Coffs Harbour Challenge (his employer) was that he attended a 
variety of workplace meetings (safety meetings, meetings to review the 
disability service standards and social club meetings). 


239 As Ms Boin explained: 
Questions in the assessment report require generation of ideas to answer them; e.g. 
the question “What workplace meetings do you attend?” means that the person has 
to first understand what is meant by the term “workplace meeting”, then filter out 
other experiences that one has in the workplace, to precipitate an imagery of those 
experiences that comply with the definition of a workplace meeting, then generate 
the words to describe these experiences. Michael’s test results revealed that he is 
not able to perform the thinking processes required to complete this sequence in 
his mind. 


 
240  Similarly, Ms Boin said that Mr Prior would only understand straightforward, 


concrete questions put in everyday language, whereas much of the language in 
which the questions were cast require higher order, abstract thinking. She 
advised that Mr Prior lacked many of the necessary cognitive processes for 
answering open questions. 


241  Sarah-Jane Nutting, now a senior rehabilitation consultant in the national 
wage assessment team of Commonwealth Rehabilitation Service Australia, who 
conducted the second BSWAT assessment of Mr Prior, conceded that 
intellectually disabled employees will have greater difficulty demonstrating 
certain competencies than employees who are not intellectually disabled. She 
also conceded that it was possible that, in conducting interviews for the 
purposes of a BSWAT assessment, employees with intellectual disabilities are 
more likely to struggle to give answers to questions Ms Boin characterised as 
abstract, such as “how do you help others at work?”. It does not matter for the 
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purposes of a BSWAT assessment that the employees may be able to 
demonstrate a capacity to do this. What matters is that they answer the question 
correctly. Ms Nutting agreed that, given the question and answer component in 
each competency, intellectually disabled employees are “to that extent” more 
likely to not achieve a competent rating than workers without such disabilities. 


242  As Buchanan J points out at [131], the BSWAT enables disabled employees 
without intellectual disabilities to enhance their overall scores by showing 
greater competency than productivity but intellectually disabled employees are 
unlikely to be able to do so. Thus, the appellants were plainly at a disadvantage 
in comparison with the comparator group by reason of their intellectual 
disabilities. The primary judge accepted as much, observing (at [79]) that: 


[i]t is clear that persons with intellectual difficulties are more likely to have 
difficulty demonstrating understanding of competencies, for the purposes of the 
BSWAT, than persons without intellectual disabilities. 


243  Given the uncontradicted evidence from Ms Boin, that was possibly an 
understatement. 


244  Wages are a condition of employment. A wage increase is a benefit associated 
with employment. There was no dispute that if the use of the BSWAT amounted 
to discrimination on the ground of intellectual disability, the employer’s conduct 
would fall within the terms of s 15(2). Thus, subject to the answers to the next 
two questions, the conduct of the two employers was unlawful. 


The question of unreasonableness 
245  Like Buchanan J, I have found this question difficult, not least because (quite 


apart from the ordinary advantages enjoyed by a trial judge) there is scope for 
legitimate differences of opinion about an issue such as this. 


246  The parties accepted that the question of whether or not the requirement or 
condition was not reasonable should be resolved in the manner Sackville and 
Stone JJ indicated in Catholic Education Offıce v Clarke (2004) 138 FCR 121 in 
the extract appearing in the judgment of Flick J at [179]. 


247  The primary judge said (at [83]) that the effect of s 6(b) is that a requirement 
or condition is not discriminatory if it is reasonable and concluded that to hold 
that a particular requirement or condition is not reasonable because it is 
discriminatory would be inconsistent with the purpose of the section. That is 
true as far as it goes but it does not mean that the discriminatory effect of 
imposing the requirement or condition is irrelevant to determining whether it 
was not reasonable. The Full Court makes this clear in Clarke. The nature and 
extent of its discriminatory effect must be weighed against the reasons advanced 
in favour of it (see Clarke at [115]). 


248  The primary judge appears to have approached the matter in the correct 
manner. He put the appellants to proof. His analysis was careful and considered. 
He closely examined the process of testing competencies, noting variations in 
the competence of the assessors and the intrusion of subjectivity, as well as the 
“all or nothing” approach to the assessment of competencies. Contrary to the 
appellants’ contention, he took into account the availability of an alternative 
method of assessing wages (the SWS), which did not involve the impugned 
requirement or condition, whilst noting that that was not conclusive. He also 
took into account a range of matters that were obviously relevant to his inquiry. 
He gave great weight to the history of the development of the BSWAT, and its 
support from employers and unions alike but also noted the consistent 
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opposition to it from advocates for the disabled. He said that the weight of 
opinions of consultants involved in the development of the BSWAT was 
important, particularly the opinions of the independent consultants, noting that 
none had expressed an opinion adverse to it. 


249  His Honour also referred to the division of expert opinion in this case, while 
noting that all accepted that competency was a legitimate element in the 
determination of the value of a worker to an employer. He acknowledged the 
difficulty with the method of assessment by question and answer but said that 
the appellants had not proposed an alternative. The appellants submitted this 
was wrong, pointing to “SWS and other tools which … measure productivity 
alone”, once the worker has been shown, by observation, to behave 
“appropriately within and around the work environment”. His Honour was 
speaking, however, of the assessment of competencies, not productivity, and he 
rejected as potentially unsafe and unfeasible assessment entirely by observation. 
The appellants submitted that there was no basis to conclude that there were 
feasibility problems, arguing that Mr Tuckerman’s evidence concerning visual 
assessment upon which they relied below was not challenged. But Mr Giles’s 
evidence provided the evidentiary basis for his Honour’s conclusions. 


250  His Honour did not ignore the discriminatory impact of using the BSWAT but 
he rejected the proposition that assessment by question and answer was 
unreasonable on the bases that each of the appellants was able to answer some 
questions relating to competencies and that not all people with intellectual 
disabilities will be unable to cope. 


251  He also considered that consistency and uniformity in relation to wage 
assessment in an ADE were desirable and their absence might generate 
resentment amongst employees and their families where the use of one tool was 
perceived to lead to higher wages than another. 


252  Generally speaking I am not persuaded that any of these conclusions gives 
rise to appealable error. I do, however, have trouble with the proposition that 
merely because the appellants were able to answer some questions, the 
assessment process was not unreasonable. And for the following reasons I am 
not satisfied that his Honour properly weighed the nature and extent of the 
discriminatory effect against the reasons advanced in favour of the BSWAT 
method of assessment. 


253  There are two significant features of the BSWAT to which his Honour did not 
refer. I accept, of course, that there is a difference between not referring to 
something and not taking it into account and that a judge is not required to refer 
to every piece of evidence or every legal argument. But these matters were 
important aspects of the appellants’ case. The proper inference is that his 
Honour did not take them into account. His failure to do so, in my opinion, led 
to appealable error. They were part of the circumstances of the case against 
which the question of unreasonableness should have been evaluated. 


254  The first feature of the BSWAT to which his Honour did not refer is the fact 
that for the purpose of determining competencies and skills within particular 
competencies the employees are assessed on their understanding of tasks they 
were unlikely ever to undertake. As the appellants put it in their submissions to 
the primary judge where it was broadly described as the first relative 
disadvantage: 


the competency elements of BSWAT involved assessing the workers by reference 
to tasks which it was not part of their employment to perform, and which their 
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intellectual disabilities meant they were unlikely ever to be required to perform. 
Their wages were discounted for failure to do things not required of them. 


255  This was a basic feature of the BSWAT assessment of competencies. The 
BSWAT Assessor’s Guide stipulates that: 


The absence of a duty from a worker’s role does not necessarily indicate that the 
element is not applicable. If the duty is performed by another worker in the 


workplace (even if not by the individual being assessed), it should be applicable. 
It is the role of the assessor to establish the scoring system using the existing 


performance criteria to determine competency for each element. The assessor must 
take into account critical and non-critical performance criteria and score 
accordingly. 


… 
A performance criterion is only not applicable if: 


■ the work piece of equipment or product is not undertaken or used in the 
workplace. 


… 
A performance criterion will be critical unless: 


■ the task is not the responsibility of any worker or immediate supervisor. 
To be rated as competent for an element, a worker must achieve competency 


against all critical performance criteria. 
(Emphasis in original.) 


256  This meant that Mr Nojin was assessed on the basis that he would be required 
to read and understand job sheets and prepare written reports of his daily 
activities although it was not in dispute that he was not expected to read and his 
intellectual disability is such that he will never be able to do so. Despite this, the 
task was rated “critical”, and for being assessed as “not yet competent” his 
overall score was reduced, depriving him of 6.25% of the Grade 1 award rate. 
Mr Prior is both intellectually disabled and legally blind. No employer would 
have him perform safety checks on a lawnmower before using it. Yet, he failed 
multiple competency modules because he was observed not to do the checks. 


257  In my opinion, his Honour erred by failing to take into account this feature of 
the BSWAT assessment. It plainly bears on the question of whether the 
impugned requirement or condition was not reasonable. It should have been 
considered in the balancing exercise his Honour was required to undertake. 


258  Secondly, his Honour did not take into account the evidence that showed that 
the BSWAT competency assessment imposed a higher standard for disabled 
employees than was imposed on non-disabled employees against whose wages 
their wages were to be pro-rataed. 


259  The evidence of this emerged most starkly in the cross-examination of 
Mr Giles: 


DR HANSCOMBE: You have read the Marshall Consulting — what is it called, 
Modelling and Competency report, haven’t you? 


MR GILES: Yes. 
DR HANSCOMBE: And you know that it says that non-disabled workers in 


open employment have an average of 2.8 industry competencies. Do you know 
that it says that? 


MR GILES: Says that, that was based in our research. 
DR HANSCOMBE: Yes, that is what it says, and it is the case, is it not? 
MR GILES: On that research we did, yes, in this case. 


820







208 FCR 1] NOJIN v COMMONWEALTH (Katzmann J) 75 
 


DR HANSCOMBE: Well, since — I assume you assert your research to be 
correct. 


MR GILES: Mm. 
DR HANSCOMBE: So it is the case that non-disabled workers in open 


employment have on average 2.8 industry competencies, is it not? 
MR GILES: Yes. 
DR HANSCOMBE: That means, does it not, that if you required the 


non-disabled worker to do the BSWAT, that their wage would be reduced. 
MR GILES: Yes. 
… 
DR HANSCOMBE: If the non-disabled worker performed three competencies, 


and had as a matter of fact about their training, three competencies, and they were 
assessed on the BSWAT, their wage would fall, would it not, because they 
wouldn’t be assessed against four industry competencies? 


MR GILES: Yes. 
DR HANSCOMBE: And if that person were the average worker, and in fact 


only had 2.8, so they only passed two, their wage would be again reduced, 
wouldn’t it? 


MR GILES: If that was the way it happened, yes. 
DR HANSCOMBE: Well, that’s how the BSWAT works, isn’t it? 
MR GILES: Yes. 


260  Mr Giles attempted to justify the differential treatment on the basis that 
non-disabled employees are assumed to have a certain level of competence, but 
there are at least two difficulties with that assumption. First, it self-evidently 
will not always be well-founded. Secondly, the BSWAT assesses competencies 
according to the Australian Quality Training Framework (AQTF) against which 
the non-disabled are not evaluated. Yet, in his supplementary report Mr Giles 
stated that the BSWAT was developed on the premise that it would not contain 
components against which a “regular” employee was not formally or informally 
assessed. The other expert witnesses, Mr Tuckerman and Mr Cain, considered 
that the fact that employers do not apply AQTF competencies to all employees 
for entry and low award level jobs makes it inappropriate that the standard be 
applied to the appellants in the determination of their pro-rata award wage. I 
agree. 


261  As I indicated, the primary judge put substantial weight on the “overall 
support” for the BSWAT from independent consultants (referring to Marshall 
Consulting and Jenny Pearson & Associates) involved in its development and 
review. I do not think it deserves such weight. It is not apparent that any 
attention was given in the consultants’ reports to the specific disadvantages 
faced by intellectually disabled employees in a BSWAT assessment, which were 
the focus of this case. The Pearson reports recognised the need for some 
flexibility in the use of wage assessment tools to accommodate the range in 
types of disabilities and support needs of the ADE workforce. It was described 
as “perhaps the most important conclusion from the research”. Otherwise 
disabled employees appear to have been treated as a single, homogenous group. 
Given Ms Pearson’s concern for flexibility in the use of the tools (which his 
Honour did not mention), her opinion could scarcely be read as an unqualified 
endorsement of the use of the BSWAT to determine the wages of intellectually 
disabled employees. 


262  His Honour also emphasised the support for the BSWAT from the union 
movement generally, including the ACTU and the Australian Liquor, Hospitality 
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and Miscellaneous Union (“LHMU”), the union with the carriage of 
applications to formalise and improve the methods of fixing, and the rates of, 
wages for disabled employees. He mentioned that some supporters had 
expressed reservations about aspects of it but maintained that their support had 
been consistent. Without further qualifications, these statements were potentially 
misleading. 


263  The evidence was that the unions had in fact proposed the use of the SWS 
(Supported Wage System) assessment process, not the BSWAT, to assess wage 
levels. Although they did later endorse the BSWAT, they also reserved the right 
to comment on it after a period of operation, and they repeatedly raised 
concerns about the way in which it tested competency, the matter that lay at the 
heart of the appellants’ complaints. In a submission by the ACTU and the 
LHMU in December 2005 the organisations were critical of the aspect of 
scoring people against “not critical” elements of their job, describing it as 
“incongruous”. In a letter written in August 2009 the President of the ACTU 
noted the union’s “long-standing concerns” about the BSWAT and its 
implementation, and in particular, the union’s “ongoing concerns with the 
design of the BSWAT” relating to the assessment of competency. She stated: 


The BSWAT separate assessment of core competencies is inconsistent with the 
revised national training framework. BSWAT assessment of every employee with 
disability against four industry based units of competency bears little relationship 
to Australian employment generally and is a major design fault of BSWAT. 
Qualifications or specific units of competency are directly related to classification 
level. Under BSWAT, selection of units of competency should only occur after the 
assessors identified if that competency is required at the classification level at 
which the employee is employed. BSWAT appears to miss this important step. 


264 She called for a comprehensive review of wage assessment tools. 
265  Looking at the matter objectively, and giving due weight to all the relevant 


factors, like Buchanan J and for largely the same reasons, I am persuaded that it 
was unreasonable to use the “all or nothing” competency testing and the 
question and answer method of assessment for which the BSWAT provides to 
determine whether the appellants’ wages should have been increased. Put 
another way, I am satisfied that the requirement or condition was not reasonable. 
In particular, it strikes me as manifestly unreasonable that the appellants’ wages 
be determined (even in part) by their ability to undertake tasks they would never 
be called upon to perform, by a method of assessment that imposes real 
disadvantages on them because of their intellectual disabilities and which, as 
Buchanan J puts it, understates the value of their actual work contributions, and 
when they also have to fulfil criteria that non-disabled employees against whose 
wages their wages are to be measured need not fulfil. 


266  Furthermore, there was evidence of a substantial disparity between 
competency and productivity scores in both trials of the BSWAT and in this 
case. Mr Prior scored zero on each competency unit while at the same time 
achieving productivity scores of over 50% on his two BSWAT assessments. 
Mr Nojin managed to achieve an overall competency score of 12.5%, although 
his productivity scores were far lower than Mr Prior’s. It is difficult to disagree 
with Mr Cain’s observation that the lack of correlation between the BSWAT 
productivity and competence scores suggests a flaw in its design. 


267  I appreciate that the award countenances the use of the BSWAT and that is 
obviously a relevant consideration. It does not, however, mandate it. During the 
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trial the respondents abandoned a defence that the use of the BSWAT was in 
direct compliance with an industrial instrument (see s 47 of the Act). Even if it 
were, by itself that would not mean that the imposition of the requirement or 
condition was reasonable. See s 46PW(8) of the Human Rights and Equal 
Opportunity Commission Act 1986 (Cth) (now the Australian Human Rights 
Commission Act 1986 (Cth)). 


268  The BSWAT may be fair in its application to some disabled employees. 
Powerful evidence was given in these cases, however, that it was unfairly 
skewed against the intellectually disabled. If competencies must be measured 
independently of productivity, consistently with the objects of the Act that 
should be done in such a way as to eliminate as far as possible its inequitable 
aspects. 
Section 45 


269  On this issue, raised by the notice of contention, I agree with Buchanan J and 
have nothing to add. 


Orders accordingly 
Solicitors for the appellants: Holding Redlich. 
Solicitors for the respondents: Australian Government Solicitor. 


SARAH SOMERSET 
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Qube Ports Pty Ltd v McMaster 
 


[2016] FCAFC 123 


Allsop CJ, Jessup and Bromberg JJ 


16 August, 9 September 2016 


Industrial Law — Adverse action — Workplace right — Where employee was 
terminated after refusing to upgrade and perform higher duties upon 
request — Whether employee entitled to refuse request — Whether 
employer contravened law if it mistakenly believed employee did not have 
workplace right — Fair Work Act 2009 (Cth), ss 340, 341. 


The appellant employer dismissed the respondent employee following his 
refusal to upgrade from the position of Stevedore Grade 3 to Stevedore Grade 5 
upon request. The central question was whether the employee had had the right to 
refuse to comply with the employer’s direction. On that issue, the enterprise 
agreement provided that: “Subject to the provisions of this Agreement, all 
employees are employed on the basis that each employee will carry out all work 
within their recognised and required competency as reasonably directed by the 
Company. Nothing in this Agreement shall prevent the Company from directing an 
employee to perform any work for which they are appropriately skilled.” A 
secondary question arose as to whether, if the employee had been entitled to refuse 
to upgrade but the employer had been mistaken about that entitlement, the 
employer had nonetheless contravened the law when it dismissed him. 


Section 340(1)(a) of the Fair Work Act 2009 (Cth) (the Act) provided relevantly 
that a person should not take adverse action against another person because the 
other person had exercised a workplace right. Section 341(1)(a) of the Act then 
provided relevantly that a person had a “workplace right” if the person was 
entitled to the benefit of a workplace instrument. 


Held: The employer was entitled to require the employee to upgrade pursuant to 
the terms of the enterprise agreement, such that the employee had no right to 
refuse the employer’s direction. [1], [31]-[36], [49]-[60] 


Obiter: Per Jessup J: If the employee had been entitled to refuse to upgrade, the 
question of whether the employer was absolved from liability because it was 
mistaken as to that matter should not be determined by distinguishing between an 
error of fact and an error of law. People should not be presumed to know the law. 
[41] 


Per Bromberg J: A person who takes adverse action against another person is 
not exculpated from liability under s 340 of the Act because he or she did not 
know that the other person was exercising a workplace right under s 341 of the 
Act. [63] 


Appeal from decision of North ACJ, (2015) 331 ALR 439, allowed. 
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9 September 2016 


Allsop CJ. 
1  I have read the reasons to be published of Jessup J and Bromberg J. I agree 


with the conclusions of both that the primary judge erred in the proper 
construction of cl 8.4 of the relevant enterprise agreement and that the Company 
had authority to require Mr McMaster to upgrade to Grade 5. I note, however, 
that their Honours reach this conclusion for different reasons concerning the 
meaning of the first and second sentences of cl 8.4. Thus, it is necessary for me 
to say something as to this construction issue. 


2  I agree that it is both unnecessary and unwise to say anything about the fifth 
ground of appeal. I agree with what Jessup J has said about the fourth ground of 
appeal. I will, however, direct some short remarks to one aspect of the second 
ground of appeal. 
The first ground of appeal — the construction of cl 8.4 of the enterprise 


agreement 
3  The proper approach to the ascertainment of the meaning of any part of the 


enterprise agreement involves the examination of the words used in the 
provision in question in the context of the whole agreement. Clause 3 of the 
agreement was entitled “Intent of this Agreement”. It has five sub-clauses that 
express important principles and aims of the parties (the Company and the 
Union) in managing the workplace. The five sub-clauses bear full statement: 


 
3. INTENT OF THIS AGREEMENT 


3.1 This agreement is directed towards the achievement of the following 
objectives:- 


(a) Improve near miss, accident and incident reporting and safety 
management; 


(b) Zero lost time in injuries; 
(c) Zero damage; 
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(d) Customer retention and growth; 
(e) Business expansion; and 
(f) Strict adherence to the terms and conditions contained within this 


Agreement. 
3.2. The parties recognise that it is essential to achieve a spirit of trust and 


co-operation between employer representatives and employees, as required 
within the overall objectives of the Company through the provision of:- 


(a) A safe work place; 
(b) Job security; 
(c) A constructive and co-operative employer and employee 


relationship; 
(d) Competitive remuneration; 
(e) A non-discriminatory approach; 
(f) Regular and genuine communication with the employees and the 


Union; and 
(g) Reasonable career paths and job satisfaction embracing modern 


and flexible forms of work organisation, consistent with optimum 
use of all the Company’s resources. 


3.3 Implicit is the ability for the Company and its employees to improve on 
any aspect of the operation. 


3.4 The changes required in the workplace to bring about more constructive 
and collective work place relationships between management and 
employees. 


3.5 Providing the Company with certainty of proficiency, reliability and 
continuity of operations in order to aid the further development and 
progress of the Company as the industry market leader in the interests of 
its shareholders and employees. 


4  All the provisions of the enterprise agreement should be construed against the 
intent of the parties as expressed here. That is not a qualification or second stage 
to giving meaning to the words of particular provisions first looked at in 
isolation, but a recognition that one reads the words of any provision by 
reference to the agreed intent and purpose of the whole agreement. 


5  When one considers the clear and common-sense purposes and aims of the 
chapeau to cl 3.2, of cl 3.2(g) and of cl 3.5, one is immediately struck by the 
contrariety to such purposes and aims of a construction of cl 8.4 as contended 
for by the respondent. Assuming, as was the case here, an employee was amply 
qualified and skilled to undertake a higher level of work at the Grade 5 level, it 
would leave to personal choice, convenience and caprice of the employee 
whether or not to accede to a request to perform work as a supervisor or 
foreman when, in the absence of such accession, there may be no one else 
available to fill the position. This could prevent the loading, unloading and 
timely departure of a large and costly commercial vessel. How would a 
complete absence of authority in the Company and an entirely personal and 
arbitrary choice of accession by employees to a request by the Company to 
require someone to work (for extra agreed pay) in a position for which he or she 
was skilled and competent to undertake, assist in promoting trust and 
co-operation between Company representatives and employees? How would it 
reflect a modern and flexible form of work organisation, consistent with the 
optimum use of all the Company’s resources? How would it provide the 
Company with certainty of proficiency, reliability and continuity of operations? 
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6  If the words of cl 8.4 were intractably precise and clear to lead to such a 
result, then the language of the provision might well prevail, even if it appeared 
contrary to the intent of the agreement expressed in cl 3. But the language of 
cl 8.4 can easily accommodate, in its plain text, the authority of the Company to 
require the so-called upgrade. The views of Jessup J and Bromberg J differ as to 
which parts of cl 8.4 lead to the conclusion as to the authority in the Company 
to require the upgrade. I agree with Jessup J as to what he has written about the 
first sentence. I would add that I would read the second sentence, in particular in 
the context, and under the influence of cl 3, as providing for a right in the 
company to direct an employee to perform work for which he or she is 
appropriately skilled. The introductory words of the second sentence make it 
plain that, at least as a matter of precaution, the provision is to be understood as 
providing for the width of authority there expressed. The source of the authority 
lies, in my view, in both parts of cl 8.4. 


The second ground of appeal — whether the respondent had a workplace 
right 


7  This ground assumes the correctness of the primary judge’s construction of 
cl 8.4. If the Company had no right to require the upgrade (because of a lack of 
authority sourced in the enterprise agreement) does that necessarily mean, as the 
reflex of that, that the employee had the workplace right under the Fair Work 
Act 2009 (Cth) to refuse the direction? 


8  All I wish to say is that I would not necessarily see as the logical or legal 
consequence of a lack of authority in the enterprise agreement in the employer 
to require an employee to do something that there is a right derived from the 
Fair Work Act to resist that requirement. For the employer to require such an 
action of the employee and to dismiss the employee on refusal to do it may well 
be wrongful termination; non constat that the employer’s lack of authority leads 
to a workplace right under the Fair Work Act. 


9 The orders that I would make are: 
1. Appeal allowed. 
2. Set aside declaration in paragraph 1 of the orders of the Court made on 


16 March 2016 and in lieu thereof order that the application be 
dismissed. 


Jessup J. 
10  This is an appeal from a declaration made by a judge of the Court on 


16 March 2016 in a proceeding in which the respondent, Torren McMaster, 
alleged that the appellant, Qube Ports Pty Ltd, had taken adverse action against 
him in contravention of s 340 of the Fair Work Act 2009 (Cth) (“the FW Act”). 
By the declaration, his Honour upheld that allegation. Because the substantive 
relief to which the respondent was entitled remained to be determined, the 
declaration was interlocutory, and leave to appeal was required. That leave was 
given by the primary judge at the time he made the declaration. 


11  From late 2007, the respondent was employed by the appellant at Station Pier 
as part of a team which moored, loaded and unloaded the Spirit of Tasmania 
vessels. His employment was covered by enterprise agreements made and 
approved under Pt 2-4 of the FW Act including, at the times which were 
relevant, the Qube Ports Pty Ltd (TT Line VIC & TAS) & Maritime Union of 
Australia Enterprise Agreement 2012 (“the enterprise agreement”). By cl 5.2 of 
the enterprise agreement, the terms of the Stevedoring Industry Award 2010 


827







 
 


418 FEDERAL COURT OF AUSTRALIA [(2016) 
 


(“the award”), a modern award made under Pt 2-3 of the FW Act, were 
incorporated, with the rider that the terms of the enterprise agreement would 
prevail in the event of inconsistency. 


12  It was provided in cl 13.1 of the award that an adult employee would be 
“paid a minimum weekly rate for their classification as set out in the table 
below”. In the table, seven grades, numbered 1-7, were set out, as were the 
minimum weekly rates which correspondingly related to those grades. The 
grades were, apparently, the “classifications” referred to, as cl 13.3 provided 
that the “classification structures and descriptors” were as contained in 
Schedule B to the award. 


13 Schedule B made provision for Grades 3 and 5 as follows: 


Grade 3 
A Grade 3 employee is an employee who has attained the level of stevedoring 


employee Grade 2 and who has: 
(a) completed additional training and has demonstrated competence in clerical 


and/or operational skills at this grade, and performs such functions as 
required by the employer from time to time in relation to: 


(i) operation of heavy mechanical equipment such as heavy fork-lifts, 
straddle carriers, transtainers, front-end loaders, excavators or fuel 
trucks; 


(ii) the operation of ships gear; 
(iii) basic servicing of equipment incidental to the performance of 


functions at this grade; 
(iv) clerical tasks incidental to the performance of functions at this 


grade; 
(v) semi-skilled maintenance such as equipment and vehicle servicing 


and the use of hand tools in relation thereto, and incidental tasks; 
(vi) general and routine clerical duties requiring the exercise of limited 


initiative, performed under supervision involving functions such as 
the processing of information or documents associated with the 
receival and delivery of cargo/containers; the loading and 
discharge of ships, the location of cargo in sheds or the wharf; the 
sorting and stacking of cargo/containers; time keeping; 


(vii) security/watching duties where this is required to be carried out as 
a primary function of an employee; 


(viii) first aid duties where this is required to be carried out as primary 
function of an employee; 


(ix) where appropriate in respect to paragraphs (ii), (iii), (iv), (v) or 
(vi), functions associated with a higher grade as part of a training 
program; 


(b) been trained and selected for appointment to the classification of 
stevedoring employee Grade 3 in accordance with the operational 
requirements of the employer’s enterprise. 


… 
Grade 5 


A Grade 5 employee is an employee who has attained the level of stevedoring 
employee Grade 3 or 4 and who has: 


(a) completed additional training and has demonstrated competence in the 
skills required at this grade and performs such functions as are required by 
the employer from time to time; and 


(i) is the, or one of the key operational employees engaged on a shift 
and is experienced in the operation of equipment, assists and 
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co-ordinates the work of others; works from a work plan or 
sequence, liaises with supervisory employees, and performs 
operations and incidental clerical tasks as required; or 


(ii) in the case of an employee who works primarily in clerical 
functions, assists, co-ordinates or directs the work of other clerical 
employees, monitors the work flow in the area of responsibility, 
liaises with supervisory employees; performs clerical functions as 
required; 


(iii) in relation to paragraphs (i) or (ii) where appropriate, performs 
functions associated with a higher grade as part of a training 
program; 


(b) having been trained and selected for appointment to the classification of 
stevedoring employee Grade 5 in accordance with the operational 
requirements of the employer’s enterprise. 


14  The relevance of these grades to the work of stevedores at Station Pier was 
explained by the primary judge as follows: 


The work of stevedores employed by Qube at Station Pier involved the loading 
onto and the unloading from the Spirit of Tasmania of freight, semi-trailers, 
excavators, other heavy machinery, and passenger cars. The stevedores usually 
worked in a gang of 10 made up of one G6, two G5s, five G3s, and two 
preparation workers. The G5 fulfilled a foreman role and directed the G3s in their 
work. The G3s drove the tow vehicles called bolnas which link to trailers for the 
purpose of towing them on and off the ship. The G3s also directed traffic and 
helped out the G5s. The eight stevedore gang members apart from the preparation 
members worked split shifts from 5.30 am to 8.30 am and from 3.30 pm until 
7.30 pm. There were two gangs. Each gang worked a four day shift and then had 
four days off. 


15  The respondent’s position, to which he had been promoted in 2011, was 
classified at Grade 3. He remained in that position at the time of the events 
which became controversial in the present litigation. Those events centred on 
the respondent’s refusal, on 7 June 2013, to comply with the appellant’s 
direction that he “upgrade” to a position which was classified at Grade 5. The 
first of five issues which arise on appeal is whether the respondent was, as the 
primary judge held, legally entitled to refuse to comply with the direction. 


16  The resolution of that issue depended, and depends, on the proper 
construction of cl 8.4 of the enterprise agreement, which was one of a series of 
provisions included under the heading, “Contract of Employment”. Clause 8.4 
provided as follows: 


Subject to the provisions of this Agreement, all employees are employed on the 
basis that each employee will carry out all work within their recognised and 
required competency as reasonably directed by the Company. Nothing in this 
Agreement shall prevent the Company from directing an employee to perform any 
work for which they are appropriately skilled. 


I shall return to that constructional question presently. 
17  The respondent’s refusal to comply with the direction to upgrade resulted in 


the appellant writing a letter to him late on 7 June 2013, in which it was said 
that the refusal was “a serious breach of your employment obligations”. His 
employment was terminated, but a week later, after discussions involving the 
appellant and the relevant trade union, that termination was converted into a 
suspension on pay, to allow time for the appellant to undertake a full 
consideration of the circumstances leading to the termination, and to the 
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contemporaneous termination of the employments of three of the respondent’s 
co-workers. In the result, on 3 July 2013 the appellant sent what was described 
as a “show cause” letter to the respondent. That led to further correspondence 
which culminated in a letter from the appellant to the respondent on 
23 July 2013, by which the appellant upheld its decision of 7 June 2013 to 
terminate the respondent’s employment. 


18  The termination of the respondent’s employment was adverse action taken 
against him within the meaning of Pt 3-1 of the FW Act. He alleged that it was 
unlawful under s 340(1), which provides as follows: 


(1) A person must not take adverse action against another person: 
(a) because the other person: 


(i) has a workplace right; or 
(ii) has, or has not, exercised a workplace right; or 


(iii) proposes or proposes not to, or has at any time proposed or 
proposed not to, exercise a workplace right; or 


(b) to prevent the exercise of a workplace right by the other person. 
Relevantly to the matters which arise on appeal, the respondent contended that, 
in refusing the direction to upgrade on 7 June 2013, he was exercising a 
“workplace right” within the meaning of s 341(1)(a) of the FW Act, which 
provides as follows: 


(1) A person has a workplace right if the person: 
(a) is entitled to the benefit of, or has a role or responsibility under, a 


workplace law, workplace instrument or order made by an 
industrial body; … 


On the respondent’s case, the workplace right which he exercised was his 
entitlement to the benefit of the enterprise agreement and the award. 


19  The matters which were controversial before the primary judge ranged much 
wider than those summarised above, but, because of the way his Honour 
disposed of much of the respondent’s then case, what I have said will provide a 
sufficient background for an understanding of the questions which arise on 
appeal. 


20  Dealing with so much of the respondent’s case as remains relevant, the 
primary judge commenced by considering whether he had a right to refuse to 
upgrade under the enterprise agreement and the award. Since the respondent’s 
position was classified at Grade 3, his Honour looked to the elements of that 
classification set out in Schedule B to the award. In respect of item B.3(a)(ix), 
his Honour observed: 


Thus, under the award, a G3 could be required to perform functions associated 
with a higher grade in circumstances limited by two conditions, namely, that the 
functions fell within the specified clauses, and where they are performed as part of 
a training program. 


21  His Honour later observed: “The [classification] structure … provided for a 
G3 to perform at a higher grade, but in limited circumstances.” His Honour 
continued: 


The Enterprise Agreement, by cl 8.4, in effect, adopted the classification structure 
as the definition of the boundaries of the duties applicable to the employment of 
an employee appointed to a particular grade. The reference in cl 8.4 to 
competency is a direct reference to the classification structure which uses the same 
terminology. The first sentence obliges the employee of a particular grade to 
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perform all the functions of that grade stipulated in the classification structure. The 
second sentence in some degree is repetitive. The words “appropriately skilled” 
are another way of saying that the employee has the competencies required by the 
grade as specified in the classification structure. It is not an unusual drafting 
technique to repeat the same or similar concepts for the purpose of emphasis. To 
construe cl 8.4 as counsel for Qube suggests would render almost superfluous the 
classification structure despite the obvious reference to that structure particularly 
in the phrase “required competency”. 


22  Accordingly, so his Honour held, the appellant had no legal right under the 
award or the enterprise agreement to require the respondent to upgrade; and, “as 
an inevitable consequence”, the respondent was entitled to refuse to upgrade. 


23  The next matter considered by the primary judge was whether the respondent 
had exercised that right, or entitlement, on 7 June 2013. It had been put to his 
Honour by the appellant that, to have the protection of s 340(1)(a)(ii) of the FW 
Act, an employee had to know of the relevant right and intend to rely on it. His 
Honour rejected that submission at two levels. First, he rejected the legal 
proposition on which the submission was based, holding that an employee could 
exercise the right without knowledge of it. Secondly, his Honour inferred from 
the evidence that the respondent believed that he had the right to refuse to 
upgrade. 


24  That led his Honour to the central, and typically the most problematic, issue 
for resolution under s 341 of the FW Act, namely, whether the appellant had 
terminated the respondent’s employment because he had exercised the right 
referred to. The decision-maker was Michael Sousa, a director of the appellant. 
In this department of the case, the appellant carried the onus of proof: FW Act, 
s 361. In seeking to discharge that onus, the appellant advanced a case which 
the primary judge summarised as follows: 


Then, counsel for Qube argued that if even Mr McMaster had a right to refuse to 
upgrade, he was not dismissed by Mr Sousa for the reasons that he exercised that 
right because Mr Sousa believed that Mr McMaster was obliged to upgrade and 
had no right to refuse. Even if Mr Sousa was mistaken about the law, his belief 
was critical to the reason for the dismissal for the purposes of s 340(1)(a)(ii) of the 
Act. Unless Mr Sousa appreciated that Mr McMaster was exercising a workplace 
right he could not be found to have acted for a prescribed reason. 


25  This case gave rise, his Honour noted, to “an initial factual issue”, namely, 
whether Mr Sousa did believe that the appellant had the right to direct the 
respondent to upgrade. Referring to his evidence to that effect, his Honour said: 


This evidence was as to his general understanding of the legal position concerning 
the power of an employer to direct an employee to upgrade. It was not evidence 
that he considered the question of the legality of his action on 23 July 2013. The 
evidence is silent on that issue. If an inference is to be drawn at all, then the 
inference would be that Mr Sousa did not consider or take into account the legality 
of [the respondent’s] action. On either of these views of the evidence, the factual 
basis for the submission is not made out. 


26  Notwithstanding that finding, the primary judge proceeded to deal with the 
case on the assumption that Mr Sousa did believe that the appellant had the 
right to direct the respondent to upgrade. On his Honour’s findings, that belief 
would have been “founded on a mistaken view of the law”. There followed a 
detailed consideration of the law as established in the High Court judgments in 
Board of Bendigo Regional Institute of Technical and Further Education v 
Barclay (2012) 248 CLR 500 and Construction, Forestry, Mining and Energy 
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Union v BHP Coal Pty Ltd (2014) 253 CLR 243, and as applied in the Full 
Court judgments in Construction, Forestry, Mining and Energy Union v 
Endeavour Coal Pty Ltd (2015) 231 FCR 150 and Construction, Forestry, 
Mining and Energy Union v Anglo Coal (Dawson Services) Pty Ltd (2015) 238 
FCR 273; and of the earlier first-instance judgment of the Court in Musgrove v 
Murrayland Fruit Juices Pty Ltd (1980) 47 FLR 156. 


27 His Honour continued: 
Whilst the authority of Barclay, BHP Coal and Endeavour Coal must govern the 
circumstances to which they were addressed, they were not concerned with the 
present situation in which an employer dismissed an employee because the 
employer made a mistake of law in concluding that the employee did not have a 
workplace right. 


In relation to matters of fact, the authorities have established that the mental 
process of the decision maker determines whether the action taken was “because” 
the employee exercised a workplace right. The consequence of that reasoning has 
the possibly unintended result in cases such as Anglo where the decision maker 
misunderstands the facts. The decision maker avoids liability even though on the 
facts as they were the victim was subjected to adverse action by the decision 
maker. The result is to restrict the area of protection of the victim provided by the 
section and to expand the area of non-culpability of the decision maker. The 
purpose of the section is to provide protection to the victims of adverse action. In 
order to do so it is necessary to limit the scope of the doctrine so far developed to 
mistakes of fact made by decision makers. The beneficial purpose of the section 
would be impeded if decision makers who mistake the law avoid liability. 


His Honour supported the distinction he made between mistakes of fact and 
mistakes of law by reference to the truism that “people are presumed to know 
the law”. His Honour continued: 


Members of society are not able to claim ignorance of the law as an excuse for 
action which is contrary to law. To allow people to do so would undermine the 
foundation on which an ordered society rests. It is unlikely that ignorance of the 
legal right was intended by the section to render the perpetrator immune from 
liability for the adverse action. 


28  In the result, the primary judge held that, even if Mr Sousa believed that the 
appellant had the right to direct the respondent to upgrade, that belief was of no 
avail to him under s 340 of the FW Act. The appellant had, in the 
circumstances, failed to discharge the onus of proving that it had not dismissed 
the respondent because of his exercise of the workplace right which he had, 
namely, the right to refuse to comply with such a direction. 


29 The appellant has five grounds of appeal. 
30  The appellant’s first ground of appeal is that the primary judge was in error in 


holding that, on the proper construction of cl 8.4 of the enterprise agreement, 
the appellant could not legally require or direct the respondent to upgrade to the 
Grade 5 stevedore position. It will be recalled that the basis of this holding was 
that an employee’s “recognised and required competency” was a reference to 
the functions listed in his or her classification grade as set out in Schedule B to 
the award — in the respondent’s case, Grade 3 — and that the only respect in 
which an employee might be directed to perform functions at a higher grade 
was where those functions were “associated with a higher grade as part of a 
training program”. 


31  With respect, I cannot accept the primary judge’s construction of cl 8.4 of the 
enterprise agreement in this respect. Commencing with item B.3(a)(ix) in 
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Schedule B to the award, when a Grade 3 employee performed Grade 5 
functions as part of a training program, the effect of this provision was that he 
or she was still operating within the Grade 3 classification definition. That item 
was not, in my view, relevant to a situation in which a qualified employee, in 
need of no further training, was upgraded to perform the substantive duties of a 
Grade 5 position on a temporary basis. 


32  Turning to the terminology of cl 8.4 of the enterprise agreement as such, I 
would not regard the passage “within their recognised and required 
competency” as operating to limit the “work” that the employee might be 
directed to perform to that which fell within the classification definition of the 
ongoing position which he or she occupied. It is true, as the primary judge 
pointed out, that item B.3(a) in Schedule B to the award used the expression 
“demonstrated competence”, but so did item B.5(a). As a matter of construction, 
I regard the contentious words in cl 8.4 of the enterprise agreement as referring 
to any work which the employee in question was in fact competent to perform 
according to what was recognised and required by the appellant. In the case of 
the respondent, he had the “recognised and required competency” to perform 
functions at the Grade 5 level and, apparently, had done so many times 
previously. 


33  I have reached this conclusion by reference to the wording of cl 8.4 of the 
enterprise agreement, read naturally in a context which includes the 
remuneration provisions of the award. There are, moreover, two more general, 
higher-level, considerations which, in my respectful view, make the construction 
preferred by the primary judge one which is unlikely to have been intended. The 
first arises from certain provisions in cl 3 of the enterprise agreement, headed, 
“Intent of this Agreement”. It is there provided as follows: 


3.2 The parties recognise that it is essential to achieve a spirit of trust and 
co-operation between employer representatives and employees, as required 
within the overall objectives of the Company through the provision of:- 


(a) A safe work place; 
(b) Job security; 
(c) A constructive and co-operative employer and employee 


relationship; 
(d) Competitive remuneration; 
(e) A non-discriminatory approach; 
(f) Regular and genuine communication with the employees and the 


Union; and 
(g) Reasonable career paths and job satisfaction embracing modern 


and flexible forms of work organisation, consistent with optimum 
use of all the Company’s resources. 


… 
3.5 Providing the Company with certainty of proficiency, reliability and 


continuity of operations in order to aid the further development and 
progress of the Company as the industry market leader in the interests of 
its shareholders and employees. 


34  Those involved in making, and approving, the enterprise agreement clearly 
intended it to be a vehicle for the achievement of “modern and flexible forms of 
work organisation, consistent with optimum use of all the Company’s 
resources”, and of “reliability and continuity of operation”. On the construction 
of cl 8.4 favoured by the primary judge, a single Grade 3 employee might, for 
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any reason which attracted itself to him or her, or for no reason, refuse to carry 
out the Grade 5 duties for which he or she was qualified. Given that these duties 
involved the supervision of labour, the sense in which achievement of the 
“intent of the agreement” would thereby be frustrated is readily apparent. 


35  The second consideration is prompted by the following passage in the reasons 
of the primary judge: 


[I]t emerged from the evidence that the practice of upgrading is common across 
waterfront employment in Australia. That, of course, may be accepted without 
concluding that employees are required to upgrade. So long as there is cooperation 
in the workplace employees may be quite willing to upgrade. For one thing an 
additional allowance is payable for doing so. But, a practice of voluntary 
upgrading does not establish a legal right of employers to require employees to do 
so. 


I agree with the final sentence in this extract, but the common practice to which 
his Honour referred is unlikely, with respect, to have reflected the widespread 
dispensation of favours by employees to their employers, even if, as his Honour 
considered relevant, the former received an additional allowance in this regard. 
After all, it is on the lawful direction of employers that employees 
conventionally work, and, if there were a common practice of the kind referred 
to, the assumption must be, in my view, that it resulted from directions given by 
the employers in question. On its own, this consideration, of course, would go 
nowhere in the construction of cl 8.4, but it provides some illumination of the 
industrial relations background in the setting of which the clause falls to be 
construed. The construction which I favour would not be discordant with that 
background. 


36  To date, I have construed the first sentence in cl 8.4 of the enterprise 
agreement without reference to the second. Both at first instance and on appeal, 
the appellant relied also on the second sentence in its contention that it was, 
under the agreement, entitled to direct the respondent to upgrade. As appears 
from what I have set out above, the primary judge took the view that the second 
sentence effectively reiterated what had been said in the first, and introduced no 
such entitlement. With respect, I do not consider that the role of the second 
sentence may be dismissed in this way. The present case, with its very specific 
facts, does not constitute an appropriate vehicle for a consideration of how the 
sentence operates across the many potential situations that are implied by the 
expression “nothing in this agreement”. But I would hold that it has at least this 
operation: if there were some work for which an employee was appropriately 
skilled, whether within or without the range of his or her normal duties, nothing 
in the enterprise agreement would prevent the appellant from directing him or 
her to perform that work. In the context of the present case, it was not necessary 
for the appellant to rely on the second sentence since, in the view I take, the first 
sentence did not prevent the appellant from giving any such direction. 


37 I would uphold the appellant’s first ground of appeal. 
38  The appellant’s second, third and fifth grounds of appeal were advanced in 


the alternative to the first. Since I would uphold the first, and subject to what 
follows in the next three paragraphs below, I would not find it necessary to 
consider the second, third and fifth. 


39  Under its fifth ground, the appellant contended that the primary judge had 
erred in finding that Mr Sousa had decided that the respondent’s employment 
should be terminated because he exercised the workplace right constituted by 
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his entitlement to the benefit of the enterprise agreement. If it were the case that 
the respondent’s refusal to upgrade had been a reason (see the FW Act, s 360) 
why Mr Sousa decided that his employment should be terminated, and if 
(contrary to the appellant’s case) the respondent had been entitled under the 
enterprise agreement so to refuse, that did not, in the submission of the 
appellant, mean that Mr Sousa had made that decision because of that 
entitlement. On the facts, it was submitted, such an entitlement was no part of 
Mr Sousa’s thinking at the time. Here the appellant challenged the correctness 
of his Honour’s analysis of the law established by the Barclay line of 
authorities, and of what his Honour said about Musgrove (see [27] above). 


40  The application of this area of the law is necessarily very fact-specific, and it 
would not, in my view, be appropriate to add, by way of obiter only, to what has 
been said in previous cases which did directly raise for consideration issues of 
the kind which the appellant would seek to ventilate. In particular, it would not, 
in my view, be appropriate for the court to embark upon a consideration of the 
relationship between a workplace right possessed by the respondent and 
Mr Sousa’s reasons for dismissing him in circumstances where I would hold 
that the respondent possessed no such right. 


41  However, and for no reason other than to avoid misunderstanding, I would 
add that my decision to stay out of the area of controversy raised by the 
appellant’s fifth ground should not be interpreted as an endorsement of the 
primary judge’s reasons in relevant respects. In particular, I would not, with 
respect, associate myself with the distinction which his Honour made, 
categorically, between an error of fact and an error of law on the part of the 
relevant decision-maker. Neither, with respect, was his Honour correct to say 
that people are presumed to know the law. As Gleeson CJ and Kirby J said in 
Ostrowski v Palmer (2004) 218 CLR 493 at [1]: 


Professor Glanville Williams said that almost the only knowledge of law that 
many people possess is the knowledge that ignorance of the law is no excuse 
when a person is charged with an offence [Williams, Textbook of Criminal Law, 
2nd ed (1983) at 451]. This does not mean that people are presumed to know the 
law. Such a presumption would be absurd. Rather, it means that, if a person is 
alleged to have committed an offence, it is both necessary and sufficient for the 
prosecution to prove the elements of the offence, and it is irrelevant to the 
question of guilt that the accused person was not aware that those elements 
constituted an offence. 


And so it is with civil contraventions of the provisions of Pt 3-1 of the FW Act. 
But it would, in my view, be an unwarranted extension of the principles laid 
down in existing authority to impute to a decision-maker a reason for acting 
which did not in fact exist by reason of a presumption that he or she knew the 
law. 


42  That leaves the appellant’s fourth ground of appeal. It is here contended that 
the primary judge erred by characterising Mr Sousa’s operative reason for 
dismissing the respondent as a refusal to upgrade, where the evidence showed 
that Mr Sousa’s operative reason was the repeated failure to follow management 
directions and where Mr Sousa believed that the respondent refused those 
directions solely as a response to the earlier dismissal of a co-worker, Mr Lunt. 
Although, technically, this ground too becomes moot if, as I would propose, the 
first ground is upheld, it was not expressed as being in the alternative and 
proposes a very different finding as to Mr Sousa’s reasons than that upon which 
each of the other grounds is premised. 
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43  If in other respects his case had been made out, it would, of course, have been 
sufficient for the respondent if Mr Sousa had dismissed him for reasons which 
included his refusal to comply with the direction to upgrade on 7 June 2013: see 
s 360 of the FW Act. And it is clear from the following passage of the 
cross-examination of Mr Sousa in the proceeding before the primary judge that 
this was indeed the case: 


And you’ve cast the decision — one of the reasons for your decision in various 
ways, sir, but is it fair for his Honour to understand that you say that one of the 
reasons was that he had failed to follow what you regarded as a direction — a 
lawful and reasonable direction from a manager to upgrade?---Yes. 


Well, that perhaps had two parts. It was a failure to follow a lawful and 
reasonable direction; that was one of the reasons you terminated his 
employment?---Yes. 


But the particular lawful and reasonable direction at issue was the direction to 
upgrade from a G3 duty to a G5?---Yes. 


That was what this was about, as you saw it?---Yes. This was about refusing the 
manager’s instruction for him to upgrade. 


The submission made on appeal that the reasons which moved Mr Sousa to 
terminate the respondent’s employment did not include the circumstance that he 
had refused to upgrade was, in my view, untenable in the light of this evidence. 


44 I would reject the appellant’s fourth ground of appeal. 
45  Because I would uphold the appellant’s first ground of appeal, and hold that 


the respondent did not have, and therefore did not exercise, a workplace right, I 
would uphold the appeal generally and substitute for the orders made by the 
primary judge an order that the application be dismissed. 


Bromberg J. 
46  The appellant (“Qube Ports”) employed the respondent (“McMaster”) in the 


position of Stevedore Grade 3. McMaster refused a direction from Qube Ports 
to upgrade to the position of Stevedore Grade 5 for the shift worked by him on 
7 June 2013. On 23 July 2013, Qube Ports dismissed McMaster from his 
employment. Before the primary judge, McMaster contended that the dismissal 
contravened s 340(1)(a) of the Fair Work Act 2009 (Cth) (“the FW Act”). He 
submitted that in refusing to upgrade he had exercised a workplace right and, by 
reason of the exercise of that right, Qube Ports dismissed him from his 
employment. 


47  The primary judge held that Qube Ports had no legal right under the 
applicable enterprise agreement to require McMaster to upgrade. It followed, so 
the primary judge reasoned, that McMaster was entitled to refuse to be 
upgraded. That right was held to be a workplace right within the meaning of 
s 341 of the FW Act and its exercise was found to be a basis for Qube Port’s 
contravention of s 340(1)(a)(ii) of that Act. 


48  If the primary judge erred in construing the applicable enterprise agreement 
as not entitling Qube Ports to require McMaster to upgrade, it would follow that 
McMaster did not have or exercise a workplace right to refuse to be upgraded, 
and that the primary judge erred in finding that Qube Ports had contravened 
s 340(1)(a)(ii). For that reason, the principal issue raised by this appeal is 
whether Qube Ports was entitled to require McMaster to upgrade and perform 
the functions of a Stevedore Grade 5. That issue turns on the proper 
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construction of cl 8.4 (“cl 8.4”) of the Qube Ports Pty Ltd (TT Line VIC & TAS) 
& Maritime Union of Australia Enterprise Agreement 2012 (“Enterprise 
Agreement”). 


49  I respectfully differ from the construction of cl 8.4 adopted by the primary 
judge. In my view, the terms of cl 8.4, and in particular the second sentence 
thereof, provided Qube Ports with the capacity to require McMaster to upgrade 
and perform the functions of a Stevedore Grade 5 on a temporary basis. 


50 Clause 8.4 provides: 
Subject to the provisions of this Agreement, all employees are employed on the 
basis that each employee will carry out all work within their recognised and 
required competency as reasonably directed by the Company. Nothing in this 
Agreement shall prevent the Company from directing an employee to perform any 
work for which they are appropriately skilled. 


51  Having noted that cl 5.2 of the Enterprise Agreement incorporated the terms 
of the Stevedoring Industry Award 2010 (“the Award”) and, in particular, the 
classification structure which describes each of the stevedoring grades, the 
primary judge at [185] construed cl 8.4 as follows: 


The Enterprise Agreement, by cl 8.4, in effect, adopted the classification structure 
as the definition of the boundaries of the duties applicable to the employment of 
an employee appointed to a particular grade. The reference in cl 8.4 to 
competency is a direct reference to the classification structure which uses the same 
terminology. The first sentence obliges the employee of a particular grade to 
perform all the functions of that grade stipulated in the classification structure. The 
second sentence in some degree is repetitive. The words “appropriately skilled” 
are another way of saying that the employee has the competencies required by the 
grade as specified in the classification structure. It is not an unusual drafting 
technique to repeat the same or similar concepts for the purpose of emphasis. To 
construe cl 8.4 as counsel for Qube suggests would render almost superfluous the 
classification structure despite the obvious reference to that structure particularly 
in the phrase “required competency”. 


52  I commence the constructional exercise with two observations. First, unless 
there was good reason, I would construe the second sentence of cl 8.4 as 
intended to do more than simply repeat, in different language, the requirements 
of the first sentence. Prima facie, each of the two sentences should be regarded 
as having been intended to have some work to do. Second, the language utilised 
in each of the first and second sentences reveals a distinction in the subject 
matter dealt with by each sentence. I think that distinction is significant. Each 
sentence deals with work that may be required of an employee. They do so by 
reference to the skills of the employee. However, whilst the second sentence 
conditions the requirement to perform work by reference to the skills held by 
the employee, the condition placed on the requirement made by the first 
sentence is upon the recognised and required skill of the employee, described as 
“their recognised and required competency”. 


53  The inclusion of “recognised and required” in the first sentence, raises the 
question as to whose recognition and requirement the clause is referring to. I 
doubt that the sentence has in mind the employer. First, the inclusion of the 
word “recognised” would be odd if all that the first sentence was trying to say 
was that the employer is entitled to direct an employee to perform any work 
which the employee has the skill to perform. Second, that is precisely what the 
second sentence already does. Third, if “recognised” meant recognised by the 
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employer, the subjective assessment of the employer as to the skills held by the 
employee would dictate the extent of the work that may be required. It seems to 
me unlikely that it was intended to provide the employer with a unilateral power 
of that kind but, additionally, such a capacity would be inconsistent with the 
operation of the second sentence where what may be required by the employer 
is conditioned by the objective criterion of “appropriately skilled”. 


54  In the context of the Enterprise Agreement itself providing a process for the 
recognition of competency, it is more likely that what the first sentence intends 
is that the employer may reasonably direct an employee to carry out work 
within the employee’s competency which the processes provided by the 
Enterprise Agreement recognise and require. 


55  The Enterprise Agreement incorporates and applies the classification structure 
in the Award. That classification structure is what is commonly called a 
“competency-based” or “skilled-based” classification structure. Skilled based, as 
opposed to craft based, classification structures became common in awards and 
industrial agreements in Australia as a result of the award restructuring exercise 
required by the “Structural Efficiency Principle” established by the National 
Wage Cases conducted by the Australian Industrial Relations Commission in 
1989: see National Wage Case February 1989 Review (1989) 27 IR 196; 
National Wage Case August 1989 (1989) 30 IR 81 and JJ Macken, Award 
Restructuring (The Federation Press, 1989) particularly at chapters 6-8. 


56  Skill recognition is an essential element of a competency-based classification 
structure in which employees progress from one grade to the next following the 
acquisition and recognition of new skills or competencies. The classification 
structure in the award provides for the recognition of competency. It provides 
for employees to progress between grades having “completed additional training 
and [having] demonstrated competence in the skills required at this grade”. 
When cl 8.4 speaks of the “recognised … competency” of the employee, it is 
referring to the competency which the employee has “demonstrated” and been 
accredited for in order to be classified at a particular grade in the classification 
structure. The reference to “required” is a reference to the skills and functions 
required of an employee at the particular grade. Consistently with the 
conclusion reached by the primary judge at [185], I would construe the first 
sentence as obliging an employee classified at a particular grade to provide the 
skills and to perform the functions required by that grade. 


57  Contrary to the conclusion reached by the primary judge, the qualification 
made by the second sentence of cl 8.4 is, in my view, directed to making it clear 
that the work that may be required of an employee is not confined to the 
performance of the functions specified by the employee’s designated grade. 
Although cast as a qualification, the second sentence empowers the employer to 
require the utilisation of all of the skills held by the employee, whether or not 
the skills have been recognised for classification purposes. 


58  That construction is consistent with the language utilised by cl 8.4 understood 
by reference to the context in which that language was employed. It also 
provides for a coherent provision in which each sentence thereof is sensibly 
given work to do. 


59  With respect to the primary judge, a construction of cl 8.4 which would 
require a Grade 3 employee to perform the work of a Grade 5 would not render 
the classification structure “almost superfluous”. Where a full-time salaried 
employee is engaged in work of a higher grade than that of a Grade 3, 
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cl 9.1.1(d) of the Enterprise Agreement requires the employee to be paid at the 
rate for the higher grade. Additionally, employees who are upgraded are entitled 
to an allowance provided by cl 2.5.1 of Part B of the Enterprise Agreement. 
Furthermore, cl 9.1.1(e) is directed at maintaining the integrity of the 
classification structure by requiring the reclassification of a full-time salaried 
employee where, in a 12 month period, the employee “works in excess of 70% 
of hours at a higher grade”. 


60  Each of those provisions is consistent with the entitlement given to Qube 
Ports to require employees to work to the full capacity of the skills which they 
hold. There is nothing in the terms of cl B.3(a)(ix) of the Award (referred to by 
the primary judge at [179]) in support of a contrary construction. That provision 
seeks to do no more than to identify that where functions associated with a 
higher grade are performed as part of a training program, the performance of 
that work is to be regarded as work performed within the Grade 3 classification. 


61 For those reasons I would uphold the appellant’s first ground of appeal. 
62  As the appellant’s success on the first ground of the appeal determines the 


appeal, it is not necessary to consider the appellant’s other grounds of appeal. I 
will, however, make one observation about the fifth ground of appeal which 
raised the proper application of the principles enunciated in Board of Bendigo 
Regional Institute of Technical and Further Education v Barclay (2012) 248 
CLR 500. 


63  There is force in McMaster’s submission that, where a person is motivated to 
take adverse action by facts in the mind of that person that answer the 
description of a workplace right, the person is not exculpated from liability 
under s 340 because he or she did not know that those motivational facts could 
be characterised under the FW Act as constituting a workplace right. It is in that 
sense that it may be said, as I think the primary judge did say at [236]-[238], 
that to mistake the law or be ignorant as to the law, is not exculpatory. 


64  Having, to that extent, failed to resist the temptation to enter upon that field, 
I think it appropriate that I say no more. To date, three Full Courts that have 
applied the principles of Barclay have split (BHP Coal Pty Ltd v Construction, 
Forestry, Mining and Energy Union (2013) 219 FCR 245; Construction, 
Forestry, Mining and Energy Union v Endeavour Coal Pty Ltd (2015) 231 FCR 
150; Construction, Forestry, Mining and Energy Union v Anglo Coal (Dawson 
Services) Pty Ltd (2015) 238 FCR 273); as, of course, did the High Court in 
Construction, Forestry, Mining and Energy Union v BHP Coal Pty Ltd (2014) 
253 CLR 243. In that context, the obiter observations of this Full Court are 
unlikely to be of much assistance. 


65  I would allow the appeal, set aside the declaration made by the primary judge 
on 16 March 2016 and make an order that the Second Further Amended 
Application dated 13 July 2015 be dismissed. No order as to costs was sought 
and no such order ought be made. 


 
 


Solicitors for the appellant: Herbert Smith Freehills. 
Solicitors for the respondent: Rigby Cooke. 


Orders accordingly 
 
 
 


SARAH SOMERSET 
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HIS HONOUR: 


INTRODUCTION 


The Litigation 


1 Elsbeth Jean Dyke, or “Betty Dyke” as she was commonly known, died on 25 May 


2004 aged 84 years. She left a large estate. She made her last will on 12 January 2001 


(the “2001 Will”). Probate of this will was granted on 11 October 2004. The principal 


asset of her estate was her farm known as “Sefton Grange” in Craigie Road, Mount 


Martha on the Mornington Peninsula in Victoria. 


2 At the time of her death the farm had potential for immediate subdivision into 


residential allotments. The property subsequently achieved a sale price of $15,100,000 


on the open market. She also had $877,804 invested in various accounts with the 


National Australia Bank at Mornington, together with household items, farming 


equipment, a car and other such items valued at $9,000. 


3 Ms Dyke was a single child with no brothers or sisters. She never married and had no 


children of her own. Her closest family living at the time of her death were her 


cousins. 


4 In her 2001 Will, Betty Dyke made a number of monetary gifts of between $10,000 and 


$30,000 to a number of individuals. These included some members of her family and 


other people who were meaningful in her life. She also left $10,000 to the Cat 


Protection Society and $100,000 to the RSPCA. She left the remainder of her 


considerable estate to three couples who were neighbours living in the vicinity of her 


farm at Mount Martha. These people were Tim Knaggs and his wife Denise Knaggs, 


Robert Allen and his wife Sandra Allen, and Gary Smith and his wife Diane Smith. 


Each couple received $4,859,782 as a distribution from the estate. Additionally, three 


years before her death, Betty Dyke gifted $413,320 to each couple, which was derived 


from the proceeds of the sale of a parcel of the land she owned. 


5 She made an earlier Will in 1999 which was broadly to similar effect (the “1999 Will”). 
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6 She also made a much earlier will in 1985. In contrast to the two later wills, this left 


the bulk of her estate to a group of nominated charities, which provide care to animals 


and services to deaf and blind persons. 


7 Betty Dyke suffered from two major disabilities that increased in severity as she grew 


older. She was in acute and constant pain caused by curvature of the spine (thoraco- 


lumbar kypho-scoliosis). Later she developed dementia caused by the onset of 


Alzheimer’s disease. In the latter years of her life, when she made the wills, she had 


become a frail, vulnerable and anxious old lady. 


8 While many older people have the capacity to look after themselves, some require 


help because of diminished physical or mental capacity. Betty needed the support of 


caregivers who were drawn from her neighbours. The caregivers at the time Betty 


Dyke made the 1999 Will were Denise Knaggs, Robert and Sandra Allen, and Gary 


and Diane Smith. She called these people her “Friends”. In particular, Denise Knaggs 


was her main caregiver and Betty Dyke came to depend on her heavily. She said to 


her solicitor in early September 1999 when she was giving instructions for her Will: 


Denise, Robert & Sandra Allen and the Smiths are very important to me – they 
are my best friends – they look after me, & my property & animals. Denise 
helps me more than anyone. They get paid but not much and they help me 
enormously. They are my friends. They do what needs doing. 


 
9 Whether or not her “Friends” fulfilled her expectations to the degree that she desired 


or was perhaps entitled to expect, she certainly acknowledged their work in 


supporting her. 


10 In this case, challenges are made to both the 2001 Will and the 1999 Will, and to two 


codicils made in the intervening period. The challenges are made by members of 


Betty Dyke’s family, who stand to gain little in monetary terms from the litigation, 


and by a number of charities which stand to gain a good deal, if successful. 


11 The grounds relied upon in these challenges are: first, that Betty Dyke lacked 


testamentary capacity at the time she made the relevant wills and codicils; second, 


that she was subjected to undue influence in the making of the relevant wills and 
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codicils; and, finally, that she lacked the necessary knowledge of the contents of, and 


therefore did not approve of, the relevant wills and codicils. If the 1999 and 2001 wills 


are set aside, the 1985 Will, which is not under challenge, should operate as the valid 


will of the late Betty Dyke. 


 
Ageing, Vulnerability and Testamentary Capacity 


12 In Australia, as in most developed countries, an increase in life expectancy has led to a 


sharp increase in the number of elderly people in the population. The ageing 


population is likely to give rise to an increase in the number of Australians who are 


currently living with a disability.1 As Fiona Burns states in her article “Elders and 


Testamentary Undue Influence in Australia”:2 


It is well known that social demography is changing and that elderly persons 
comprise an increasing proportion of the population. Therefore, it is likely that 
there will be a larger number of persons making or changing wills in their old 
age. 


Increasing longevity has several other important consequences in the will 
making process, generally, and for undue influence, in particular. Longevity 
leads to greater susceptibility to mental and physical diseases associated with 
old age. The process of ageing may lead to significant physical and/or mental 
decline, so that elders may be unable to care for themselves and make decisions 
about their life and the distribution of their assets after death. 
[Footnotes deleted] 


 
The CRPD – Disability and Human Rights 


13 Growing concern for the rights of persons with disabilities, including the elderly, has 


been reflected in the United Nations sponsored Convention on the Rights of Persons with 


Disabilities 2006 (the “CRPD”).3 The CRPD marks a paradigm shift in approaches to 


persons with disabilities. It reflects a movement from treating persons with 


disabilities as objects of social protection towards treating them as subjects with 


rights, who are capable of claiming and exercising those rights and making decisions 


based on free and informed consent as active members of society. 


 
 
 


1 Australian Summary Page, United Nations Convention on the Rights of Persons with Disabilities 2006(2007) 
ATNIF 15. 


2 Burns, F. R., ‘Elders and Testamentary Undue Influence in Australia’, (2005) 28(1) UNSW Law Journal 
145 at 145-146. 


3 Convention on the Rights of Persons with Disabilities 2006, Australian Treaty Series [2008] ATS 12. 


846







14 Addressing the Resumed 8th Session of the Ad Hoc Committee on the Convention on 


the Rights of Persons with Disabilities4 Mr José Antonio Ocampo, Under-Secretary- 


General for Economic and Social Affairs said: 


The text before us is truly of historical significance. It takes to a new height the 
process initiated two decades ago by the United Nations of moving from the 
treatment of persons with disabilities as “objects” of charity towards their 
consideration as “subjects” with rights who are capable of claiming those rights 
and making decisions for their lives, as well as being active members of society. 


This convention is intended as a human rights instrument with an explicit 
social development dimension. It calls for a series of development 
interventions, and sets forth the principles on which those actions should be 
based to create the material conditions necessary for persons with disabilities 
to enjoy and exercise their rights. 


 
15 The shift to a human rights based approach to disability, which is sought in the CRPD, 


calls for signatory States to effect fundamental changes in government programmes 


and policies, and undertake changes and development of domestic law as it affects the 


disabled.5 


16 Australia was an active participant in the development of the CRPD, which it signed 


when it opened for signature on 30 March 2007. The CRPD entered into force 


generally on 3 May 2008 and it was ratified by Australia on 17 July 2008.6 It has not 


yet been incorporated into Australian domestic law. 


17 Article 1 of the CRPD declares its purpose to “promote, protect and ensure the full 


and equal enjoyment of all human rights and fundamental freedoms by all persons 


with disabilities, and to promote respect for their inherent dignity”.7 Article 1 also 


defines persons with disabilities to include those who have “long-term physical, 
 
 


4 New York, 5 December 2006 ( See: www.un.org/esa/socdev/enable/rights/ahc8usgmsg last observed 23 February 
2009) 


5 See: ‘Making it Work: Civil Society Participation in the Implementation of the Convention on the Rights 
of Persons with Disabilities’, Declaration of Madrid – Expert Working Group, Madrid, 27 November 
2007 (a world body of disability experts organised by the United Nations Department of Economic and 
Social Affairs, the Office of the High Commissioner for Human Rights, the Government of Spain and 
Fundacion ONCE, November 2007, Madrid, Spain). 


6 Australia signed the CRPD when it was opened for signature on 30 March 2007. It was one of the first 
Western countries to ratify the Convention. It has not yet signed the Optional Protocol to the 
Convention, although it has commenced the process of examining the appropriateness of such a course. 
(See: www.ag.gov.au/www/agd/agd.nsf/Page/Humanrightsandanti-discrimination_UnitedNations 
ConventionontheRightsofPersonswithDisabilities last observed 1 February 2009). 


7 Convention on the Rights of Persons with Disabilities, Article 1. 
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mental, intellectual or sensory impairments which in interaction with various barriers 


may hinder their full and effective participation in society on an equal basis with 


others”. 


18 One of the chapeau8 texts of the CRPD is Article 3. The first of the eight defined 


general principles of the CRPD is stated to be “Respect for inherent dignity, individual 


autonomy including the freedom to make one’s own choices, and independence of 


persons”. This has been described as one of the “guiding principles” of the 


Convention and provides a context for the definition of rights in the CRPD which 


follow.9 


19 Article 12 of the CRPD is relevant to this case. It endorses the concept that people 


with disabilities should have the capacity to exercise legal rights on an equal basis 


with others in all aspects of life.10 The article is capable of applying to the making of 


wills by persons with disabilities. 


 
Testamentary Freedom: The Common Law and Human Rights 


20 The freedom to dispose of property after death in the way a person chooses has been 


recognised for centuries under the common law. It is a freedom which is limited only 


by the “Family Provision” legislation (previously called “Testator’s Family 


Maintenance” legislation) which was introduced at the beginning of the 20th century. 


Freedom of testamentary disposition now has a legitimate limitation. A testator has 


an obligation to make adequate provision for persons, who are usually family 


members, to whom a testator owes responsibility.11 


21 Subject to the “Family Provision”, the common law has traditionally recognised the 


rights of individuals to freely dispose of their estates after their death in whatever 


way they choose. The concept of testamentary freedom is of very long-standing and 


has remained in Anglo-Australian jurisprudence as a powerful guiding principle in 


8 In an International Law context, chapeaux are text that appears in an international treaty which broadly 
defines the principle(s) or object(s) of a treaty or an article in a treaty. 


9 See: “Guiding Principles of the Convention” United Nations Enable, Rights of Persons with Disabilities 
(See: www.un.org/disabilities/default.asp?navid=14&pid=156 last observed 23 February 2009). 


10 CRPD Article 12(2). 
11 Administration and Probate Act 1958, Part IV, s. 91. 
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succession law. Indeed, freedom of testamentary disposition has been recognised in 


the common law as a human right. In Grey v Harrison,12 Callaway JA (with whom 


Tadgell and Charles JJA agreed), in the context of an appeal from a decision under the 


“Family Provision”, said that:13 


[I]t is one of the freedoms that shape our society, and an important human 
right, that a person should be free to dispose of his or her property as he or she 
thinks fit. Rights and freedoms must of course be exercised and enjoyed 
conformably with the rights and freedoms of others, but there is no equity, as it 
were, to interfere with a testator’s dispositions unless he or she has abused that 
right. To do so is to assume a power to take property from the intended object 
of the testator’s bounty and give it to someone else. 


 
Charter of Human Rights and Responsibilities 


22 While the right to freedom of testamentary disposition is not expressly recognised in 


the Charter of Human Rights and Responsibilities Act 2006, the Charter does not detract 


from rights and freedoms recognised under international law or the common law. 


Section 5 provides that: 


A right or freedom not included in this Charter that arises or is recognised 
under any other law (including international law, the common law, the 
constitution of the Commonwealth and a law of the Commonwealth) must not 
be taken to be abrogated or limited only because the right or freedom is not 
included in this Charter or is only partly included. 


 
Caregivers and Wills 


23 The growing issue of care for the elderly has given rise to questions as to who should 


share the care giving burden. Individual carers are not necessarily confined to family 


members, and yet may have a considerable moral claim to the estate of the testator. 


As Rosalind Croucher observed:14 


Where an individual lacks capacity, whether the person has lost it through 
illness or incapacity, or never had it, the burden of caring for that individual 
may fall disproportionately on one person’s shoulders. The moral claim of such 
a care giver, who may or may not be a family member, may be high and may 
continue to grow over the period of disability. The incapable person may be 
dependent on their carer, physically and financially. The lack of capacity 
means that the person may never be able to say ‘thank you’; to repay the moral 
obligation for the caring. 


 
12 [1997] 2 VR 359. 
13 Grey v Harrison [1997] 2 VR 359 at 366. 
14 Croucher R. F., ‘Statutory Wills and Testamentary Freedom—Imagining the Testator’s Intention in 


Anglo-Australian Law’ (2007) 7(2) Oxford University Commonwealth Law Journal 241 at 263-4. 
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24 In this context, and subject to provision being made in accordance with the “Family 


Provision” legislation, there is no reason why a competent testator should not be in a 


position to reward in a will persons who have carried most of the care giving burden, 


whether they be members of the testator’s family or not, provided that the will is 


freely made and the inclinations of the person are expressed without undue influence 


or tainted with fraudulent conduct. 


 
Function of the Law of Undue Influence 


25 The common law has developed a number of safeguards to ensure that people who 


make wills can do so in a way that reflects their true wishes. The will must satisfy the 


formal requirements for the making of a valid will; it must be made by a person with 


testamentary capacity; the will-maker must approve of and have relevant knowledge 


of the contents of the will and must not be subjected to the undue influence of other 


persons. If any of these safeguards are violated, the will must be declared invalid, 


because it does not reflect the true wishes of the person making it. 


26 The law of undue influence fulfils an important function in buttressing the right to 


freedom of testamentary disposition. The common law recognises the necessity for 


safeguards which protect the freedom, will and preferences of a person making a will 


from undue influence. It works to protect the autonomy and freedom of choice of a 


testator by providing a facility to strike down wills or parts of wills which do not 


reflect the person’s untrammelled preferences free of the undue influence of others. 


27 The protection is particularly important where elderly testators are concerned. This is 


so given the likely increase in the number of elderly people who, although possessing 


testamentary capacity, do not possess the physical or mental independence or 


resilience to withstand the influences of family, friends, and carers. Such elders may 


be vulnerable to the undue influence of others who may be tempted to exercise it. As 


Fiona Burns observes: 


Adult relatives may face the prospect of the delayed inheritance of family 
assets. Adult relatives or carers may consider that they have a “right” to what 
remains of an elder’s assets because of their relationship with the elder and/or 
the care and assistance which has been given over a long period of time. They 
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may exercise persuasion, pressure and coercion on the elder in order to ensure 
that they are beneficiaries under the elder’s will or codicil, particularly as the 
elder may have accumulated significant and valuable assets over a long period 
of time.15 


 
PROCEDURAL AND EVIDENTIARY MATTERS 


28 The trial of this action extended over 34 sitting days from 27 October through to 17 


December 2008. 38 witnesses were called. There were 3250 pages of transcript and 


over 5000 pages of documents. Early in the trial I gave the parties another chance to 


resolve their differences. I ordered a second mediation. In spite of this opportunity, 


the parties could not reach agreement. 


 
Electronic Rulings 


29 Evidence in chief at the trial proceeded by way of affidavits, supplemented in most 


cases by short oral evidence. There were a very large number of objections taken by 


both parties to the admissibility of portions of the trial affidavits relied upon by the 


opposite party. It soon became clear that many of these objections, although arguably 


technically correct, went to factual issues which were peripheral to the central issues 


in dispute in the proceeding, and ultimately would likely have little or no bearing on 


the resolution of those matters. An example was the objection taken to the evidence of 


Julie Nicholson where she said: “ … I had telephoned Betty in 1991 when Salt was 


unwell”. Salt was a duck. Objection was taken as to the qualifications of the witness 


to diagnose the health of farmyard poultry and express an admissible opinion on the 


subject. However, and thankfully, the wellbeing of Salt the duck was never a serious 


issue in the case requiring the determination of the Court. 


30 It became clear that dealing with all of the objections during the trial would occupy an 


inordinate period of time and increase costs for the parties, in many cases where the 


objection taken was of little or no benefit to the ultimate resolution of the case. 


31 In Aktiebolaget Hassle v Alphapharm Pty Ltd16 Gleeson CJ, Gaudron, Gummow and 


Hayne JJ in their joint judgment, observed that in order to provide procedural 
 


15 Burns, F. R., ‘Elders and Testamentary Undue Influence in Australia’ (2005) 28(1) UNSW Law Journal 
145 at 146. 


16 [2002] HCA 59. 
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fairness, “the parties should know, before addresses are taken, the final state of the 


evidence”.17 Their Honours considered that the trial judge's failure to make express 


rulings at trial in that case was “unfortunate”.18 


32 In adapting these principles to the present case, at my suggestion senior counsel for 


both parties took a sensible course. While objecting to the admissibility of segments of 


the affidavits, they expressly acknowledged that they did not seek rulings on all those 


objections at trial. Rather, having taken objections in the form of written schedules 


provided to the Court together with objections made orally, only where it was 


considered necessary on central evidentiary issues did the parties request specific 


rulings to be made in the course of the trial, which I gave. 


33 Further, at the close of the evidence, and before final addresses were delivered, the 


parties mutually exchanged further schedules of objections on evidence considered to 


be of importance to their respective cases. The schedules were in tabular form and in 


each case detailed the portion of affidavit evidence objected to, the basis of the 


objection, and the principle on which the evidence was admissible. Rather than 


occupying considerable time in court dealing with all of these objections, the parties 


consented to me providing rulings in electronic form. The schedules were marked by 


me in each case either “A”, which represented my ruling in favour of admissibility, or 


“NA”, which represented my ruling against admissibility. The parties dispensed with 


reasons being provided by the Court on these rulings. The marked up schedules were 


then transmitted to the parties electronically in “Portable Document Format” (or 


“pdf”). 


34 This procedure provided a cost saving to the parties and facilitated an efficient 


disposition of many of the evidentiary issues. 


 
Admissibility of Statements of the Testatrix 


35 Issue was taken by the Defendants as to the admissibility of evidence from witnesses 


about statements made by the testatrix from time to time. The statements were said to 


17 Aktiebolaget Hassle v Alphapharm Pty Ltd [2002] HCA 59 at 13 – 14. 
18 Aktiebolaget Hassle v Alphapharm Pty Ltd [2002] HCA 59 at 13. 
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be hearsay. The Plaintiffs contended that such statements were admissible, not to 


prove the facts stated, but to show the knowledge, intention, and mental state of the 


testatrix at the time of making her wills and codicils. A number of the statements also 


showed the attitude of the testatrix to some of the persons referred to in her wills. As 


such, it was contended that the statements were admissible as original evidence as 


part of the res gestae or as evidence of the state of mind of the testatrix reflected in the 


statements. Post-testamentary statements were included in this category, as well as 


pre-testamentary statements and statements made contemporaneously with the 


giving of instructions for a will or codicil and at the time of execution of those 


instruments. 


36 Oral or written statements of a testator as to the contents of his or her will, for 


example in the case of a will which cannot be found, may be admitted into evidence. 


Post-testamentary statements of this kind may be admitted under a recognised 


exception to the hearsay rule.19 


37 However, in this case, I admitted evidence from witnesses as to statements made by 


the testatrix from time to time, on a different basis. I did so, not under any exception 


to the hearsay rule, because in my opinion the rule had no application. Rather, such 


statements are properly characterised as original evidence of relevant matters sought 


to be established by the statements, namely the knowledge, intention, and mental 


state of the testatrix at various times. The statements are not admitted to prove the 


facts which they might evidence. 


38 Such was the approach of Owen CJ in Eq. in Brown v M’Encroe.20 The testator in this 


case was John Brown of Emu Hall. He was an elderly man who suffered failing health 


and chronic intemperance for some time before his death. He left a large fortune. His 


third wife who had survived him was more than 40 years his junior. Mr Brown made 


meagre provision for his wife in his will, which she challenged on the basis of lack of 


testamentary capacity. This was founded on allegations that at the time of making his 


 
19 Sugden v St Leonard’s (1876) 1 PD 154. 
20 (1890) XI NSWR 134. 
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will the testator suffered from insane delusions and a “softening of the brain”. A 


witness was permitted to give evidence as to a conversation had with the deceased 


after he had made his will during which the witness had “expostulated with Brown as 


to the smallness of the provision he was making for his wife”.21 The witness was 


permitted to provide evidence of the ensuing conversation with Mr Brown, in which 


the deceased described to him the suspected infidelity of his younger wife at Emu 


Hall. The evidence was admitted, “not to prove adultery, but such levity of conduct 


as would justify an old man with a young wife to entertain suspicions, and so 


negative any idea of an insane delusion” which may have been present at the time 


that Mr Brown made his will. 


 
Expert Medical Evidence 


39 The parties called expert neuro-psychiatrists, Professor Peisah and Dr Lloyd, as 


witnesses in this case. In relation to medical opinion on the question of testamentary 


capacity, I accept that it is generally recognised that the evidence of treating 


practitioners is of more assistance to the Court than that of medical experts who lack 


the opportunity to observe and assess the deceased first-hand. The expert, who has 


not met the testator, is by necessity compelled to rely on secondary evidence in 


making his or her assessment, such as the untested affidavits of other witnesses, 


medical records and other relevant documents. 


40 Consistently with the approach of Judd J in Foster & Ors v Mellor22, I respectfully adopt 


what was said by Windeyer J in Revie v Druitt.23 


As I have pointed out quite recently in Kerr v Badran lay evidence of the 
activities, conversations, family circumstances and relationships of the 
deceased and evidence from doctors, often general practitioners who were 
treating doctors during the lifetime of the deceased, usually is of far more 
value than reports of expert specialist medical practitioners who have never 
seen the deceased. 


 
41 In the end it is for the Court, assessing the evidence as a whole, to make its 


determination as to testamentary capacity. In the present case, the opinions of expert 
 


21 Brown v M’Encroe (1890) X1 NSWR 134 at 142. 
22 [2008] VSC 350 at [145]. 
23 [2005] NSWSC 902 at [34]. 
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witnesses as to whether the testator was competent or not competent, while not 


without weight, cannot be decisive as to testamentary capacity at the relevant times. 


The Court must judge the issue from the facts disclosed by the entire body of 


evidence, including the observations of lay and professional witnesses who knew and 


saw the testatrix at the time of her making the relevant wills and codicils. The manner 


in which she gave her instructions, the content of those instructions, the setting in 


which the instructions were given and the outcome of enquiries made by the solicitor 


acting in the matter, all assume importance. 


42 Nevertheless, Professor Peisah and Dr Lloyd both contributed useful insights into the 


disorder of dementia, its effects on testamentary capacity and the susceptibility of 


sufferers, particularly the aged, to undue influence. 


 
Circumstantial Evidence 


43 Many will cases exhibit the themes described by Scarmen J in the Estate of Fuld, dec’d 


(No. 3); Hartley v Fuld24 where it was essayed: 


Those who know are not prepared to reveal the whole truth. Darkness and 
suspicion are common features in will cases. 


 
Because the principal actor is dead, circumstantial evidence usually assumes great 


importance. 


44 In a civil case, when a court is asked to infer a fact from various items of 


circumstantial evidence, whether the inference is to be founded upon a chain of 


sequential reasoning and or an accumulation of circumstances from which the fact 


may be inferred, it must consider the combined or cumulative effect of the evidence 


and the totality of circumstances. This approach was emphasised by the Court of 


Appeal of Victoria in Nolan v Nolan25 in the joint judgment of Chernov and Eames JJA 


(Ormiston JA concurring): 


Although the observations [as to the assessment of the totality of the 
circumstantial evidence] made by the High Court in Chamberlain (No. 2) and 
Shepherd were expressed in the context of criminal proceedings, the principles 


 
24 [1966] 2 WLR 717. 
25 [2004] VSCA 109 at [120 – 121]. 
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also have application in civil cases. Indeed, Tadgell JA explained in Longmuir26 


that, both in the civil and criminal law context, the evidence in question must 
be evaluated as a whole and that the object of the exercise in a case such as the 
present, where direct proof of the disposition contended for is not available, is 
to ascertain "whether the evidence paints a picture to be derived from an 
accumulation of detail. The overall effect of the detailed picture can sometimes 
be best appreciated by standing back and viewing it from a distance, making 
an informed, considered, qualitative appreciation of the whole. The overall 
effect of the detail is not necessarily the same as the sum total of the individual 
details". 


 
Reference should also be made to the observation of Buchanan JA (with whom 
Phillips CJ and Charles JA agreed) in R v Huisman & Shiells that "the distinction 
between the evidence founding a chain of sequential reasoning and an 
accumulation of circumstances from which a fact may be inferred was 
explained metaphorically in Wigmore on Evidence, vol.9 para.2487, as the 
distinction between links in a chain and strands in a cable. See Shepherd v R" 
and in R v Ng the Court of Appeal held: "It is the very essence of a 
circumstantial case that the items of evidence should not be examined in 
isolation, but must be considered in their totality". [Citations omitted] 


 
45 This process of assessing circumstantial evidence is a matter of ordinary logic as much 


as common sense, just as much as it is the subject of authority. 


46 In the present case, I have applied this approach wherever it is necessary to determine 


an issue of fact which depends upon circumstantial evidence for its resolution. 


 
THE WILLS AND CODICILS 


47 Betty Dyke executed her first will on 10 May 1985 (“the 1985 Will”). In that will she 


made a number of relatively small gifts to members of her family and her friends. 


Amongst the friends were Denise Knaggs, Gary and Diane Smith and Robert and 


Sandra Allen. However, she excluded Tim Knaggs as a beneficiary under this will. 


The bulk of her considerable estate was bequeathed to various charities. 


48 Her long time friend, Judith Bailey, described the 1985 Will in the following terms: 


The Will which Betty made in 1985 reflects Betty's real character and her 
interests. Her gifts to various specific charities and social welfare organisations 
clearly show this. At this point she was an alert, smart, independent woman 
who was interested in international events and had compassion for those less 
fortunate than herself. She knew her own mind. 


 
 
 
 
 


26 Transport Industries Insurance Co Ltd v Longmuir [1997] 1 VR 125 at 141. 
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49 In the years leading up to her death, Betty Dyke made two further wills. These wills 


departed considerably from the intentions reflected in the 1985 Will. In the two later 


wills she left the vast bulk of her estate to her neighbours. The testamentary 


instruments which purported to give effect to this result comprised: a will dated 20 


September 1999 (“the 1999 Will”); a codicil to the 1999 Will dated 28 March 2000 (“the 


March 2000 Codicil”); a further codicil to the 1999 Will dated 18 December 2000 (“the 


December 2000 Codicil”); and a will dated 12 January 2001 (“the 2001 Will”). 


50 Probate of Ms Dyke’s 2001 Will was granted on 11 October 2004. The Plaintiffs seek 


the revocation of this grant of probate. The Plaintiffs contend that the 2001 Will 


should be revoked because Ms Dyke: 


(a) lacked testamentary capacity at the time she executed the 2001 Will on 


12 January 2001; 


(b) was unduly influenced in giving instructions for and executing the 2001 


Will; and 


(c) lacked knowledge of and did not approve the contents of the 2001 Will. 
 


51 The Defendants oppose the revocation of the grant of probate in respect of the 2001 


Will. However, and in the alternative, in the event that the 2001 Will is declared 


invalid, they seek the grant of probate of the 1999 Will. This alternative application is 


opposed by the Plaintiffs on the same grounds relied upon in respect of the 2001 Will. 


52 The Plaintiffs also contend, on the same grounds, that the March 2000 Codicil and the 


December 2000 Codicil are invalid and of no effect. If the contentions of the Plaintiffs 


are made out, and the 2001 Will, the two Codicils and the 1999 Will are set aside, the 


remaining will which is not under challenge is the 1985 Will. 


53 The Plaintiffs seek a grant of probate to National Trustees Executors and Agency 


Company of Australia Ltd or an appropriate executor nominated by the Court in 


respect of the 1985 Will. 
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54 The comparative table in the annexure sets out the disposition of the estate of 


Ms Dyke in schematic form under the 1985 Will, the 1999 Will and the 2001 Will. The 


table shows a dramatic change from the dispositions under the 1985 Will, when 


contrasted with the dispositions under the 1999 Will and the 2001 Will. 


55 Under the 1985 Will the Plaintiffs were to receive relatively modest gifts of money. 


Denise Knaggs was to receive the sum of $20,000; Gary and Dianne Smith were to 


receive the sum of $40,000, together with a car and some chattels; and Robert and 


Sandra Allen were to receive the sum of $20,000. Apart from some other relatively 


minor pecuniary bequests to relatives and others, substantial gifts were made to 


nominated charities, with the residuary estate bequeathed to three charities associated 


with the welfare of animals, the Blind and the Deaf. 


56 However, under the 1999 Will and the 2001 Will, the entire residuary estate was 


bequeathed to the Neighbours with a third to Denise and Tim Knaggs, a third to Gary 


and Diane Smith and a third to Robert and Sandra Allen. Although some substantial 


gifts were made to some charities, for example $100,000 to the RSPCA and an amount 


to the Cat Protection Society, the total amount gifted to charities had been 


substantially reduced. Significantly, the charities referred to in the 1985 Will, which 


were designated to receive the residuary estate, disappeared from the 1999 and 2001 


Wills, their places taken by the three groups of neighbours, who then took the 


residuary estate in its entirety. 


57 There were further notable changes in the constitution of the executors in the three 


wills. The National Trustees Executors & Agency Company of Australia Ltd was 


appointed as the executor under the 1985 Will. Mr Wadeson, Ms Dyke’s accountant, 


was appointed under her 1999 Will, with Mr Moffatt, the solicitor who prepared that 


will, appointed as an alternate executor. Under the March 2000 Codicil a male person 


drawn from each of the three groups of Neighbours, was appointed as an executor 


(namely, Gary Smith, Robert Allen and Tim Knaggs). In the December 2000 Codicil 


and the 2001 Will the solicitor who prepared the 2001 Will, Mr Brian Kollias, was 


appointed as an executor in addition to the male representatives of the Neighbours. 
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LEGAL PRINCIPLES 


Article 12 Disability Convention (CRPD) 


58 Article 12(2) of the CRPD provides that: 


States Parties shall recognise that persons with disabilities enjoy legal capacity 
on an equal basis with others in all aspects of life. 


 
59 Article 12(4) provides: 


States Parties shall ensure that all measures that relate to the exercise of legal 
capacity provide for appropriate and effective safeguards to prevent abuse in 
accordance with international human rights law. Such safeguards shall ensure 
that measures relating to the exercise of legal capacity respect the rights, will 
and preferences of the person, are free of conflict of interest and undue 
influence, are proportional and tailored to the person’s circumstances, apply 
for the shortest time possible and are subject to regular review by a competent, 
independent and impartial authority or judicial body. The safeguards shall be 
proportional to the degree to which such measures affect the person’s rights 
and interests. 


 
60 Article 12(5) of the CRPD concludes with the imposition of the following obligation: 


Subject to the provisions of this article, States Parties shall take all appropriate 
and effective measures to ensure the equal right of persons with disabilities to 
own or inherit property, to control their own financial affairs and to have equal 
access to bank loans, mortgages and other forms of financial credit, and shall 
ensure that persons with disabilities are not arbitrarily deprived of their 
property. 


 
61 Article 12 of the CRPD is not without difficulties of construction. International 


conventions are not always expressed in terms that are capable of precise definition. 


The High Court recognised this shortcoming in Project Blue Sky v Australian 


Broadcasting Authority27 in which McHugh, Gummow, Kirby and Hayne JJ observed:28 


Furthermore, while the obligations of Australia under some international 
conventions and agreements are relatively clear, many international 
conventions and agreements are expressed in indeterminate language as a 
result of compromises made between the contracting State parties. Often their 
provisions are more aptly described as goals to be achieved rather than rules to 
be obeyed. 


 
 
 
 
 
 
 
 


27 (1998) 153 ALR 490. 
28 Project Blue Sky v Australian Broadcasting Authority (1998) 153 ALR 490 at 517-518. 
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62 Nevertheless, the meaning of Article 12 is capable of being interpreted using the tools 


provided for the interpretation of treaties found in the Vienna Convention on the Law of 


Treaties 1969 (“the VCLT”).29 


63 As was observed by McHugh J in Povey v Qantas Airways Ltd30, in construing an 


international convention, a court in Australia should not approach the issue by 


reference to presumptions and technical rules of interpretation which should be 


applied in the construction of domestic legislation or contracts. Instead, as McHugh J 


observed: “an Australian court should apply the rules of interpretation of 


international treaties that the Vienna Convention on the Law of Treaties has codified.” 


64 The Concept of “Legal Capacity”, as it is employed in Article 12 of the CRPD has a 


particular meaning which is distinct from the commonly used concept which endows 


a person with recognition in the legal order. The common law traditionally recognises 


that a person with legal capacity is a person who possesses rights and obligations, and 


in such capacity may, for example, sue or be sued or enter into legally binding 


contracts. On the other hand, the idea of “legal capacity”, as it is used in Article 12 of 


the CRPD, is a wider concept which entails the capacity to exercise rights and 


undertake duties in the course of individual conduct. This construction becomes clear 


from the application of the rules for interpretation provided in the VCLT. In 


particular this interpretation is revealed when the Convention is construed in 


accordance with Article 31(1) of the VCLT and the ordinary meaning to be given to its 


terms, as used in their context, is applied in the light of the object and purpose of the 


Convention. The meaning arrived at by the application of Article 31(1) of the VCLT is 


confirmed by reference to the travaux préparatoires31 of the Convention, which may be 


used as a supplementary means of interpretation under Article 32 to confirm a 


meaning arrived at from the application of Article 31. 


 
 
 
 
 


29 See: Section 3 of the Vienna Convention on the Law of Treaties 1969, Articles 31 – 33. 
30 [2005] 223 CLR 189 at 211. 
31 The preparatory work of a treaty. 
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65 In A v Minister for Immigration and Ethnic Affairs,32 McHugh J33 (with whom 


Gummow J agreed34) delivered a comprehensive analysis of the use of Article 31 of 


the VCLT in construing treaties incorporated into Australian domestic law. The same 


principles may be applied in the construction of treaties such as the CRPD which have 


been ratified but not yet been incorporated. McHugh J said at the commencement of 


his analysis:35 


The first paragraph of the article [Article 31 of the Vienna Convention] contains 
three separate but related principles. First, an interpretation must be in good 
faith, which flows directly from the rule pacta sunt servanda.36 Second, the 
ordinary meaning of the words of the treaty are presumed to be the authentic 
representation of the parties' intentions. This principle has been described as 
the "very essence" of a textual approach to treaty interpretation. Third, the 
ordinary meaning of the words are not to be determined in a vacuum removed 
from the context of the treaty or its object or purpose. 


 
66 In Povey v Qantas Airways Limited37 McHugh J in the course of construing Article 17 of 


the Warsaw Convention 192938 said in reference to Article 32:39 


Article 32 declares that resort may be had to extrinsic sources to confirm the 
meaning in certain circumstances. Those sources may be consulted to confirm 
the meaning that results from applying Art 31. They may also be used to 
ascertain the meaning where the application of Art 31 results in a meaning that 
is manifestly absurd, unreasonable, ambiguous or obscure. As I pointed out in 
Great China Metal industries Co Ltd v Malaysian International Shipping Corporation 
Berha:40 


 


“[The] extrinsic sources include the travaux préparatoires and the 
circumstances of the conclusion and history of the negotiation of the 
treaty. Primacy must be given, however, to the natural meaning of the 
words in their context ...” 


 
67 Although these Articles have been the subject of considerable academic analysis, and 


are not beyond controversy,41 in this case the supplementary means of interpretation 


32 (1997) 190 CLR 225. 
33 A v Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225 at 251 – 256. 
34 A v Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225 at 277. 
35 A v Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225 at 252. 
36 Literally: "pacts must be respected". 
37 (2005) 223 CLR 189. 
38 The Convention for the Unification of Certain Rules Relating to International Carriage by Air (The Warsaw 


Convention 1929 as amended by the Montreal Protocol No 4). 
39 Povey v Qantas Airways Limited (2005) 223 CLR 189 at 211. 
40 (1998) 196 CLR 161 at 186. 
41 Commentators differ as to the correct interpretation of Article 31. Differences of opinion exist as to the 


circumstances in which the “context …object and purpose” of a treaty may be used to supplement the 
“ordinary meaning” of a treaty. See: McHugh J in A v Minister for Immigration and Ethnic Affairs (1997) 
190 CLR 225 at 253 
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Article 12 of the CRPD. 
 


68 One of the most debated issues during the fifth session of the Ad Hoc Committee42 


held in New York from 24 January to 4 February 2005, was the concept of “legal 


capacity” as it appeared in an earlier draft of Article 1243. A paper entitled 


“Background Conference Document Prepared by the Office of the United Nations 


High Commissioner for Human Rights” was subsequently prepared for the sixth 


session of the Ad Hoc Committee.44 The paper concluded that the concept of “legal 


capacity”, as subsequently employed in Article 12, “is a wider concept that logically 


presupposes the capability to be a potential holder of rights and obligations, but also 


entails the capacity to exercise these rights and to undertake these duties by way of 


one’s own conduct”.45 


69 The “safeguards” contemplated by Article 12(4) are required to ensure that “measures 


relating to the exercise of legal capacity respect the rights, will and preferences of the 


person, are free from conflict of interest and undue influence, are proportional …” 


Although this text is not perfectly expressed, after considering the ordinary meaning 


of these terms in their context and in the light of the object and purpose of the 


 
 
 


42 The Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection 
and Promotion of the Rights of Persons with Disabilities (the ‘Ad Hoc Committee’) was established by 
UN Resolution 56/168 of 19 December 2001. In accordance with General Assembly Resolution 58/246, 
the Ad Hoc Committee started its negotiation on a draft convention at its Third Session from 24 May to 
4 June 2004, based on the draft text prepared by the Working Group. The Committee completed two 
readings of the draft text during its Third, Fourth (23 August to 3 September 2004), Fifth (24 January to 
4 February 2005) and Sixth Sessions (1-12 August 2005). At its Seventh Session, from 16 January to 3 
February 2006, the Ad Hoc Committee considered a draft text proposed by the Chair, reflecting the 
work of the Committee. At its Eight session from 14 to 25 August 2006, the Ad Hoc Committee adopted 
the draft text of the CRPD including an optional protocol, as a whole, without a vote. (See: 
www.un.org/disabilities/default.asp?navid=24&pid=1423 last observed 24 February 2009) 


43 See: ‘Background Conference Document Prepared by the Office of the United Nations High 
Commissioner for Human Rights” – “Executive Summary”’ prepared for the Sixth Session of the Ad 
Hoc Committee conducted 1-12 August 2005 concerning Draft Article 9. 


44 The Sixth Session of the Ad Hoc Committee was conducted 1-12 August 2005. See: Documents of the 
Sixth Session (www.un.org/esa/socdev/enable/rights/ahc6documents last observed 24 February 
2009) 


45 ‘Background Conference Document Prepared by the Office of the United Nations High Commissioner 
for Human Rights’ paragraph 37 p. 20; See too: Report of the Fifth Session of the Ad Hoc Committee 23 
February 2005, paragraphs 20 and 21 (linked to www.un.org/disabilities/countries.asp?id=166 last 
observed 24 February 2009). 
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recognises that some people with disability need support to make decisions in the 


exercise of their legal rights. If a State Party implements a mechanism of supported 


decision making to assist such persons, the State is obliged to ensure that appropriate 


and effective safeguards are in place which respect the rights, will and preferences of 


the person with disabilities, so that those rights, will and preferences are, amongst 


other things, free of conflict of interest and undue influence, and are proportional. 


70 International law, as reflected in international conventions to which Australia is a 


party, may be used by the courts as a legitimate guide in developing the common law. 


In Minister for Immigration and Ethnic Affairs v Teoh47 Mason CJ and Deane J said:48 


The provisions of an international convention to which Australia is a party, 
especially one which declares universal fundamental rights, may be used by 
the courts as a legitimate guide in developing the common law. 


 
However, a cautionary note was sounded in the following terms:49 


But courts should act in this fashion with due circumspection when the 
Parliament itself has not seen fit to incorporate the provisions of a convention 
into our domestic law. Judicial development of the common law must not be 
seen as a backdoor means of importing an unincorporated convention into 
Australian law. 


 
71 Maxwell P in Royal Women's Hospital v Medical Practitioners Board of Victoria,50 in an 


authoritative exposition of the subject, echoed a similar approach in the course of 


summarising the ways in which international instruments, and the associated 


 
 
 


46 See: Report of the Fifth Session of the Ad Hoc Committee 23 February 2005, paragraphs 20 - 23 (linked 
to www.un.org/disabilities/countries.asp?id=166 last observed 24 February 2009) and Annexure 1 to 
the Report “Draft Article 9 “Equal Recognition As A Person Before The Law” and the footnotes thereto; 
Chair’s Closing Remarks, Seventh Session, Ad Hoc Committee (See: 
www.un.org/esa/socdev/enable/rights/ahc7chairclose last observed 23 January 2009); See too: United 
Nations Convention on the Rights of Persons with Disabilities – a Plain English Guide (October 2008) (See: 
www.ag.gov.au/www/agd/agd.nsf/Page/Humanrightsandantidiscrimination_UnitedNationsConve 
ntionontheRightsofPersonswithDisabilities last observed 24 February 2009). 


47 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273. See too: Mabo v Queensland [No 2] 
(1992) 175 CLR 1 at 42 per Brennan J (with whom Mason CJ and McHugh agreed); Dietrich v The Queen 
(1992) 177 CLR 292 at 231 per Brennan J; at 360 per Toohey J; and Jago v District Court (NSW) (1988) 12 
NSWLR 558 at 569 per Kirby P. 


48 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273 at 288. 
49 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273 at 288. 
50 (2006) 15 VR 22 at [38 – 39]. 
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said: 


That there is a proper place for human rights–based arguments in Australian 
law cannot be doubted.51 


 
He then alluded to the specific example of the provisions of an international 


convention to which Australia is a party – especially one that declares universal 


human rights – which, as he said “may be used by the courts as a legitimate guide in 


developing the common law”.52 


72 As is made clear from its preamble, the CRPD declares fundamental human rights. In 


particular paragraphs (b) and (e) of the preamble to the CRPD provide: 


(b) Recognising that the United Nations, in the Universal Declaration of 
Human Rights and in the International Covenants on Human Rights, 
has proclaimed and agreed that everyone is entitled to all the rights and 
freedoms set forth therein, without distinction of any kind, … 


 
(e)  Recognising that disability is an evolving concept and that disability 


results from the interaction between persons with impairments and 
attitudinal and environmental barriers that hinders their full and 
effective participation in society on an equal basis with others, … 


 
73 Further, States Parties which ratify the CRPD, undertake by Article 4 to ensure and 


promote the full realisation of all human rights and fundamental freedoms for all 


persons with disabilities without discrimination of any kind on the basis of disability. 


To this end, States Parties undertake “to adopt all appropriate legislative, 


administrative and other measures for the implementation of the rights recognised in 


the present Convention”.53 


74 The obligation assumed by States Parties expressed in Article 12(2) of the CRPD to 


recognise that “persons with disabilities enjoy legal capacity on an equal basis with 


others in all aspects of life” includes the capacity to exercise relevant rights on an 


equal basis with others. The expression “in all aspects of life” emphasises the breadth 


of the obligation. Since natural persons in Australia, subject to the law, enjoy freedom 


 


51 Royal Women's Hospital v Medical Practitioners Board of Victoria (2006) 15 VR 22 at 38. 
52 Royal Women's Hospital v Medical Practitioners Board of Victoria (2006) 15 VR 22 at 39. 
53 CRPD Article 4(1). 
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of testamentary disposition, the CRPD has application to the exercise of will making 


by persons who suffer from disabilities in this country. The Convention therefore 


warrants a role in the development of Australian common law of will making, subject 


to a considered application of the mandated caution. 


75 The effect of Article 12(2) in the present context is to provide for an obligation on 


Australia to recognise that persons with disabilities enjoy the exercise of the right to 


freedom of testamentary disposition on an equal basis with all other persons. Undue 


influence in the will making process may impose a significant barrier to the free 


expression of the testator’s preferences. Persons with disabilities, including the 


elderly who suffer from disabilities, are uniquely vulnerable to the exercise of undue 


influence on the part of others. Accordingly, the common law protection provided by 


the concept of undue influence, as it has developed in this country, may legitimately 


be engaged by the CRPD. 


 
Application for Revocation – the Threshold Question 


76 Application is made by the Plaintiffs for revocation of the grant of probate in respect 


of the 2001 Will. As such, the Plaintiffs, in their capacity as challengers to the grant, 


are required to explain their failure to caveat and to demonstrate that there is a 


question about the validity of the relevant will. 


77 The Defendants accepted, as is the case, that once that has occurred, the Defendants 


(as propounders) are in the same position as they would have been in had the grant 


been contested in the normal way. 


78 However, the initial onus rests with the Plaintiffs to move through the first gateway 


by explaining their failure to prevent the grant by caveat and to establish a prima facie 


case in opposition to the validity of the Will. To achieve this they must establish that 


there is at least a prima facie case, demonstrating that there is “something to go on” in 


opposition to the issue of probate, and that their opposition is “not merely frivolous 


and vexatious, not merely dilatory, but that there is a case for investigation”.54 


 


54 Re: Egan [1963] VR 318 at 320. 
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79 Having crossed the first threshold, the Plaintiffs must satisfy the Court that its 


discretion ought to be exercised in favour of revoking the grant. Revocation is, after 


all, a discretionary remedy.55 


80 Once the Court is satisfied that an order for revocation is warranted, the propounders 


of the will bear the same onus as they would otherwise have had in propounding the 


will and seeking a grant of probate.56 


81 I am satisfied that an order for revocation of the grant of probate of the 2001 Will 


should be granted. 


82 The complex array of facts leading up to and surrounding the making of the 2001 Will 


and its predecessor testamentary instruments would not, in all likelihood, have been 


known to the Plaintiffs at the time of the grant of probate, at least in the detail which 


would have justified the issue of a caveat restraining the grant. A very clear case for 


investigation has since emerged. 


83 Further, no evidence was adduced, and no submission was made to the effect that the 


Defendants will suffer any prejudice if an order for revocation was to be made. 


84 In the circumstances, I am satisfied that the discretion of the Court ought to be 


exercised in favour of the revocation of the grant of probate of the 2001 Will. 


 
Burden of Proof - Testamentary Capacity 


85 Scarmen J said the following in the Estate of Fuld, dec’d (No. 3); Hartley v Fuld:57 


Because it is often difficult, and sometimes impossible to discover the truth, the 
law insists on two types of safeguard in will cases.58 The first type of safeguard 
referred to by Scarmen J is part of the substantive law relating to valid 
execution of the will, which he described as the “first line of defence against 
fraud upon the dead”.59 


 
 
 
 
 


55 Bramston v Morris (NSWSC 20 August 1993, Powell J, unreported BC9303644 at 20). 
56 Re: Egan [1963] VR 318; Kantor v Vosahlo [2004] VSCA 235 at [3] per Ormiston JA. 
57 [1966] 2 WLR 717. 
58 Estate of Fuld, dec’d (No. 3); Hartley v Fuld [1966] 2 WLR 717 at 754. 
59 Ibid. 
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86 If a will appears to have been regularly drawn on its face and duly executed, then the 


prima facie case of the propounder will usually be sufficient to justify a grant of 


probate. 


87 However, there remains the second type of safeguard which Scarmen J described as 


“the second line of defence”.60 This is invoked when there are circumstances which 


give rise to suspicion surrounding the making of the will. In such a case, the 


safeguard takes the form of an imposition of a burden of proof upon the propounder 


that the testator had the requisite capacity to make the will. In such a case the 


propounder assumes the burden of affirmatively proving, to the satisfaction of the 


Court, that the instrument propounded is the last will of a free and capable testator. 


88 As Ormiston JA said in Kantor v Vosahlo 61: 


There has never been the slightest doubt that those who seek to propound a 
will for probate bear the burden of establishing to the court that probate should 
be granted to them and that this ultimate burden remains upon them 
throughout the trial, although particular circumstances may in practice make 
that burden harder or easier to satisfy: see generally Bailey v Bailey; Landers v 
Landers and Timbury v Coffee. 


From time to time it may be sufficient to show by the calling of appropriate 
evidence that the will was duly executed and that it is rational on its face: see 
Symes v Green as cited by Dixon J in Timbury. 


On the other hand, if circumstances are shown to have existed which throw 
doubt on the capacity of a testator or testatrix validly to have executed a will, 
whether raised by evidence of old age, mental infirmity, suspicion of undue 
influence or of fraud, or the like, then that prima facie case of the propounder 
will be held not to be sufficient to justify a grant to the propounder. As the 
High Court said in Worth v Clasohm: 


A doubt being raised as to the existence of testamentary capacity at the 
relevant time, there undoubtedly rested upon the plaintiff the burden of 
satisfying the conscience of the court that the testatrix retained her 
mental powers to the requisite extent. [Footnotes omitted] 


 
89 If I am satisfied that a doubt has arisen as to the testamentary capacity of the testatrix 


at the time she gave instructions for and executed any of the testamentary instruments 


which are under challenge, then the propounders of those wills and codicils, who are 


 
 


 
60 Estate of Fuld, dec’d (No. 3); Hartley v Fuld [1966] 2 WLR 717 at 754 – 755. 
61 [2004] VSCA 235 at [3]. 
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the surviving executors and who are all Defendants to this proceeding, bear the 


burden of establishing that probate should be granted to them. 


90 In these circumstances, in the event that the Defendants fail to show that they 


continue to be entitled to the grant, the Plaintiffs would have the right to the 


revocation of the probate.62 


 
Standard of Proof – Testamentary Capacity 


91 Once the propounders of the will have assumed the burden of proof, they must then 


address the standard of proof which is to apply. 


92 The question as to the standard of proof which the propounders must satisfy in order 


to obtain a grant, where there are suspicious circumstances as to the capacity of the 


testator in the making of the will, was addressed by Ormiston JA63 in the Court of 


Appeal in Kantor v Vosahlo. Following a detailed analysis, Ormiston JA64 expressed 


the principle in Kantor v Vosahlo in the following way: 


For purposes such as the present, where the Court has to be satisfied 
affirmatively of the capacity of the testatrix to make a valid will, the burden of 
proof or, more precisely, the standard of proof therefore remains the same, that 
is, upon the balance of probabilities, but the Court is not to reach such a 
conclusion unless it has exercised the caution appropriate to the issue in the 
particular circumstances by a vigilant examination of the whole of the relevant 
evidence. If that process results in the Court being affirmatively satisfied that 
the testatrix had the necessary testamentary capacity at the appropriate time to 
make the propounded will, then a grant of probate should be made. 


 
93 The High Court last examined the issue in Boreham v Prince Henry Hospital,65 (coram 


Williams, Fullagar and Kitto JJ). After first stating the well accepted proposition that a 


will made in "advanced age" is "always carefully scrutinised by the court", the Court 


proceeded:66 


The proper approach of the Court to the question whether a testator has 
testamentary capacity is clear. Although proof that a will was properly 
executed is prima facie evidence of testamentary capacity, where the evidence as 
a whole is sufficient to throw a doubt upon the testator's competency, the 


 
62 Ibid. 
63 Kantor v Vosahlo [2004] VSCA 235 at [4 – 24]. 
64 Kantor v Vosahlo [2004] VSCA 235 at [22]. 
65 (1955) 29 ALJ 179 (cited by Ormiston JA in Kantor v Vosahlo [2004] VSCA 235 at [12]). 
66 Boreham v Prince Henry Hospital (1955) 29 ALJ 179 at 180. 
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Court must decide against the validity of the will unless it is satisfied 
affirmatively that he was of sound mind, memory and understanding when he 
executed it or, if instructions for the will preceded its execution, when the 
instructions were given. 


 
94 As is made clear, in approaching such cases by applying a closer scrutiny of the 


evidence than is usual in the course of reaching a decision on the balance of 


probabilities, the Court is not imposing a higher standard of proof. The standard 


remains that of affirmative satisfaction on the balance of probabilities. What is 


required, however, is a consideration of the evidence as a whole coupled with the 


application of a degree of caution which is appropriate to each factual issue which is 


placed under scrutiny, before applying the standard. 


 
Testamentary Capacity 


95 If testamentary capacity is in issue, and it becomes necessary to prove that a testator 


was of sound mind, memory and understanding at the relevant time, the question 


becomes, what is required to be proven to establish the required mental capacity? The 


mid-nineteenth century case of Banks v Goodfellow,67 provides a classic statement of 


testamentary capacity. Cockburn CJ68 explained the law in the following terms: 


[A] testator shall understand the nature of the act and its effects; shall 
understand the extent of the property of which he is disposing; shall be able to 
comprehend and appreciate the claims to which he ought to give effect; and, 
with a view to the latter object, that no disorder of the mind shall poison his 
affections, pervert his sense of right, or prevent the exercise of his natural 
faculties—that no insane delusion shall influence his will in disposing of his 
property and bring about a disposal of it which if the mind had been sound, 
would not have been made. 


 
96 Just over half a century later, Dixon J in Timbury v Coffee69 provided a further account 


of the concept. His Honour said:70 


Before a will can be upheld it must be shown that at the time of making it the 
testator had sufficient mental capacity to comprehend the nature of what he 
was doing, and its effects; that he was able to realise the extent and character of 
the property he was dealing with, and to weigh the claims which naturally 
ought to press upon him. In order that a man should rightly understand these 
various matters it is essential that his mind should be free to act in a natural, 
regular, and ordinary manner (per Hood J, In the Will of Wilson). "If a will rational 


 


67 (1870) LR 5 QB 549. 
68 Banks v Goodfellow (1870) LR 5 QB 549 at 565. 
69 (1941) 66 CLR 277. 
70 Timbury v Coffee (1941) 66 CLR 277 at 283. 
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on the face of it is shown to have been executed and attested in the manner 
prescribed by law, it is presumed, in the absence of any evidence to the 
contrary, that it was made by a person of competent understanding. But if 
there are circumstances in evidence which counterbalance that presumption, 
the decree of the court must be against its validity, unless the evidence on the 
whole is sufficient to establish affirmatively that the testator was of sound 
mind when he executed it" (per Cresswell J, Symes v Green) — Cf. per Holroyd J, In 
the Will of Key. "In the end the tribunal - the court or jury - must be able, 
affirmatively, on a review of the whole evidence, to declare itself satisfied of 
the testator's competence at the time of the execution of the will (Smith v Tebbitt 
(1867) LR 1 P & D 398, at p.436; Sutton v Sadler (1857) 3 CB (NS) 87 at p.97 [140 
ER 671 at p.675].)" (per Rich J, Landers v Landers). 


 
97 However, in comprehending the nature of what the testator was doing, and its 


effects, it is not necessary to establish that the testator was capable of understanding 


all the clauses of the will. An appreciation of the legal effect of every clause in a will 


is plainly not necessary. However, it does need to be shown that the testator 


understood that he or she was executing a will and the practical effect of the central 


clauses in the instrument, including the dispositions of property made and the 


implications for the estate of the appointment of those who are to administer it. 


98 In addition, the following elements summarised in Hardingham, Neave & Ford, Wills 


and Intestacy71 need to be considered: 


… in demonstrating the testator’s ability to realise the extent and character of 
the property being dealt with, it is not necessary to establish that there existed 
a “specific and accurate knowledge of every atom of his property” (Waters v 
Waters (1848) 64 ER 263 at 276). The testator ought to have had a general 
knowledge of the state of the property and what it consisted of (McDonald v 
Watson (1871) 11 SCR (NSW) 4 at 33.) Finally, the testator, it must be shown, 
should have been able to weigh the claims which naturally pressed upon him. 
That is, the testator must not have suffered from some malady “reasonably 
calculated to affect the view which [he] would take of his relations to those 
who might be regarded naturally as the probable recipients of what he had to 
leave”. (Re Kilpatrick (1904) 10 ALR (CN) 61). [Emphasis in the original] 


 
99 As to understanding the nature and extent of a testator’s property, a recent statement 


by Windeyer J in Kerr v Badran72 is instructive in the contemporary context: 


In dealing with the Banks v Goodfellow test it is, I think necessary to bear in 
mind the differences between life in 1870 and life in 1995. The average 
expectation of life for reasonably affluent people in England in 1870 was 
probably less than 60 years and for others less well off under 50 years: the 


 
71 Hardingham, I. J., Neave, M. A. and Ford, H. A. J, Wills and Intestacy (2nd ed) (Sydney, Law Book Co, 


1989) at 61. 
72 [2004] NSWSC 735 at [49]. 
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average life expectation of males in Australia in 1995 was 75 years. Younger 
people can be expected to have a more accurate understanding of the value of 
money than older people. Younger people are less likely to suffer memory loss. 
When there were fewer deaths at an advanced age, problems which arise with 
age such as dementia, were less common. In England in 1870, if you had 
property it was likely to be land or bonds or shares in railway companies or 
government backed enterprises. Investment in ordinary companies was far less 
common than now. Older people living today may well be aware that they 
own substantial shareholdings or substantial real estate but yet may not have 
an accurate understanding of the value of those assets, nor for that matter, the 
addresses of the real estate or the particular shareholdings which they have. 
Many people have handed over management of share portfolios and even real 
estate investments to advisers. They may be quite comfortable with what they 
have; they may understand that they have assets which can provide an 
acceptable income for them, but at the same time they may not have a proper 
understanding of the value of the assets which provide the income. They may 
however be well able to distribute those assets by will. I think that this needs to 
be kept in mind in 2004 when the requirement of knowing “the extent” of the 
estate is considered. This does not necessarily mean knowledge of each 
particular assets or knowledge of the value of that asset, or even a particular 
class of assets particularly when shares in private companies are part of the 
estate. What is required is the bringing of the principle to bear on existing 
circumstances in modern life. 


 
100 In short, in order to establish that the testatrix was of sound mind, memory and 


understanding when she executed the will or, if instructions for the will preceded its 


execution, when the instructions were given, a propounder must show that the 


testatrix knew what she was doing and understood the effect of her will, including 


the effect of the principal clauses within it; she had a general knowledge of the 


nature of her property and its value; and she knew what persons might have a 


legitimate claim upon it. 


 
Undue Influence 


101 A third safeguard which exists in the common law for protection against impropriety 


in the will making process is the principle of testamentary undue influence. This 


principle originated in the ecclesiastical courts and was subsequently developed by 


the common law. 


102 Testamentary undue influence is to be distinguished from the modern principle of 


common law duress in the law of contract73 and the equitable doctrine of undue 


 
 


73 See Seddon, N. C., and Ellinghaus, M. P., Cheshire and Fifoot’s Law of Contract (9th Australian ed) 
(Chatswood, NSW: LexisNexis Butterworths, 2007) at 704 – 719. 
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influence. The latter principle operates in respect of inter vivos dispositions and 


emanated from the Court of Chancery. It is a broader in its application than 


testamentary undue influence. 


103 Essentially two classes of equitable undue influence are identified in the case-law: 


actual undue influence and presumed undue influence. Actual undue influence 


requires proof that it was in fact exerted in a manner which negatives the consent of 


the donor, grantor or transferor. The onus of proof rests with the party alleging the 


undue influence. Presumed undue influence in equity, however, does not require 


such proof. Once the relevant relationship of trust and confidence between the parties 


is established, a rebuttable presumption that undue influence was exercised arises. 


The burden then shifts to the defendant to prove that the inter vivos transaction was 


free of undue influence and was the product of independent and fully informed 


intention. 


104 It is testamentary undue influence which is alleged by the Plaintiffs in this case. 
 


105 As it has developed to date in the common law, the modern principle of testamentary 


undue influence, when compared with equitable undue influence, has in most cases 


been difficult to prove, rendering it questionable as an adequate safeguard. Fiona 


Burns74 traces the development of testamentary undue influence from its initial 


formulation in 19th century Australian cases, as it applied to elderly testators, and 


describes how the impact of English case law came to significantly limit the nature 


and scope of the principle. 


106 Recent criticism of the law of undue influence as it applies to wills has focused on the 


lack of adequate protection offered by this branch of the law to the elderly, the frail 


and the vulnerable testator.75 Roger Kerridge in his article “Wills Made in Suspicious 


 
 


74 Burns, F. R., ‘Elders and Testamentary Undue Influence in Australia’ (2005) 28(1) UNSW Law Journal 
145 at 145 – 146. 


75 See: Kerridge, R., ‘Wills Made in Suspicious Circumstances: The Problem of the Vulnerable Testator’ 
(2000) 59 Cambridge Law Journal 310; Ridge, P., ‘Equitable Undue Influence and Wills’ (2004) 120 Law 
Quarterly Review 617; and Burns, F. R., ‘Elders and Testamentary Undue Influence in Australia’ (2005 ) 
28(1) UNSW Law Journal 145. 
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Circumstances: The Problem of the Vulnerable Testator”76 makes the following 


observations: 


English law has never provided adequate protection in this area; and the 
problem is getting worse. The standard vulnerable testator is old and frail. He 
is generally single, childless and not in close contact with his next-of kin. [The 
people who would benefit if the elderly person was to die intestate]. He owns 
property of which he is free to dispose when he dies. People are now living 
longer than ever before and a higher percentage will reach an age when they 
lose some part of their mental capacity than would have been the case, say, a 
hundred years ago. A much higher percentage are likely not to be in close 
contact with their next-of-kin because, largely as a result of working practices, 
people move away from where their close relatives live, much more than they 
used to. 


 
107 This is not the place to suggest reform in this area of the law. However, Australia’s 


recent ratification of the CRPD suggests that review is now overdue, particularly in 


the light of Article 12 of the CRPD. 


 
Undue Influence – Onus of Proof 


108 The party or parties who make the allegation of undue testamentary undue influence, 


which in this case are the Plaintiffs, bear the evidentiary onus of making good the 


claim.77 The reason for this was alluded to by Ormiston JA in McKinnon v Voigt:78 


The matter is perhaps best expressed in the American work, Page on Wills 
(Bowe-Parker ed) vol 3 p.584 (para 29.79) as follows: “The justification for 
placing the burden of proof upon the contestant, upon the issue of undue 
influence, is that this defence, like the defence of fraud in the inducement, ... 
concedes capacity and formal execution, and offers new matter to prevent 
these conceded facts from having their normal legal effect. This is true even 
though the issue takes the form of a general denial that the instrument in 
question is the last will and testament of the testator”. 


 
109 The fact that there are circumstances which arouse the Court's suspicion about the 


will does not affect the issue of undue influence. At all times, the onus remains on the 


Plaintiffs, as the parties alleging the undue influence. 


 
 
 
 
 
 


76 Kerridge, R., ‘Wills Made in Suspicious Circumstances: The Problem of the Vulnerable Testator’ (2000) 
59 Cambridge Law Journal 310 at 310. 


77 Low v Guthrie [1909] AC 278. 
78 [1998] 3 VR 543 at 562. 
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Undue Influence – Standard of Proof 


110 In order to establish undue influence to vitiate a will it is not sufficient to establish 


merely a prima facie opportunity for its exercise. Late in the nineteenth century, the 


English Probate Courts confirmed that the presumption of undue influence which 


arises in courts of equity founded upon the relationship of the parties, was not open to 


be applied in probate matters. In Parfitt v Lawless79 the testator left the bulk of her 


estate to her live-in priest, who also served as her confessor. The Court held that 


functions undertaken by the priest and his position in the household were alone not 


enough to prove undue influence because “undue influence cannot be presumed”.80 


There is thus no room for any presumption of undue influence in the application of 


the principle.81 


111 It is for a party making the allegation of undue influence to demonstrate on the 


balance of probabilities that there has been such undue pressure which has been 


brought to bear that the will can be said to have been a the product of this conduct.82 


112 The principle which to date has been considered as governing the standard of proof in 


a case founded on circumstantial evidence had its origin in the nineteenth century 


decision of the House of Lords in Boyse v Rossborough.83 In Boyse it was claimed that a 


wife had exercised undue influence over her husband in the execution of his will. To 


put the matter in its historical context, the testator Mr Colclough was born in the year 


1766 and spent much of his life in France. On recommencement of the war (the one 


with Napoleon Bonaparte), he was detained as a prisoner of France. After his return 


to England, in 1824 he made his will. In considering whether there had been a 


misdirection given to the jury in the trial at first instance, the House of Lords, in the 


 
 
 
 
 


79 (1872) LR 2 P & D 462. 
80 Parfitt v Lawless (1872) LR 1 P & D 462 at 469, where Lord Penzance cites with approval Lord 


Cranworth in Boyse v Rossborough [1857] 6 HLC 2 at 49; 10 ER 1192 1211 . 
81 Winter v Crichton (1991) 23 NSWLR 116; Woodley-Page v Simmons (1987) 217 ALR 25; Bridgewater v Leahy 


(1998) 194 CLR 457 at 474; Smallwood v Smallwood [2008] VSC 74 at [9]. 
82 Smallwood v Smallwood [2008] VSC 74 at [9] per Byrne J; Woodley-Page v Simmons (1987) 217 ALR 25 at 36 


– 37 per Young J. 
83 [1857] 6 HLC 1; 10 ER 1192. 
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course of its reasoning, made an observation which subsequently came to be regarded 


as the guiding principle in applying the standard of proof. Lord Cranworth said:84 


[I]n order to set aside the will of a person of unsound mind, it is not sufficient 
to show that the circumstances attending its execution are consistent with the 
hypothesis of its having been obtained by undue influence. It must be shown 
that they are inconsistent with the contrary hypothesis. 


 
113 The facts of Boyse demonstrate that it was a case where undue influence was sought to 


be established by circumstantial evidence. Indeed, where undue influence is alleged 


in will cases where the testator is dead, circumstantial evidence is usually the only 


evidence which can be advanced in support of the allegation. 


114 In Boyse, the evidence in support of the allegation was weak, to the point where the 


Lord Chancellor was compelled to observe: 


The most I can find, if indeed that can be found, is evidence to show that the 
act done was consistent with the hypothesis of undue influence.85 


 
115 It was in this context that Lord Cranworth uttered his seminal statement on the 


standard of proof. 


116 However, where direct evidence of influence is relied upon, there is no room for the 


application of the Boyse approach. The question in such cases will be whether or not 


the will of the testator was overborne to the requisite degree by conduct which is 


proven by direct evidence. 


117 The principle of Boyse, has been consistently applied as the standard of proof in cases 


in which testamentary undue influence has been alleged, and is noted in the leading 


texts. The Privy Council in Craig v Lamoureux86, in an appeal from the Supreme 


Court of Canada, mirrored the approach of the House of Lords in Boyse. The 


judgment of their Lordships was delivered by Viscount Haldane who87 set out the 


requirements for assessing indirect evidence in proving testamentary undue influence 


in the following formulation: 
 


84 Boyse v Rossborough [1857] 6 HLC 1 at 51; 10 ER 1192 at 1212. 
85 Ibid. 
86 [1920] AC 349. 
87 Craig v Lamoureux [1920] AC 349 at 357. 
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[I]t is not sufficient to show that the circumstances attending its execution are 
consistent with the hypothesis of its having been obtained by undue influence. 
It must be shown that they are inconsistent with a contrary hypothesis. 
[Emphasis added] 


 
118 It may be observed that in this formulation, Viscount Haldane substitutes the word 


“a” [contrary hypothesis] for the word “the” [contrary hypothesis] in Lord 


Cranworth’s statement in Boyse. The change, though on its face subtle, provided a 


shift which broadened the potential application of the approach to embrace “any” 


contrary hypothesis. In Victoria, Byrne J recently adopted and applied Viscount 


Haldane’s statement in Craig v Lamoureux in Smallwood & Anor v Smallwood & Anor.88 


The passage was also cited by the Court of Appeal in Trustee for the Salvation Army 


(NSW) Property Trust v Becker.89 In both cases, it appears that the Court did not have 


the benefit of argument as to whether the principles in Boyse and Lamoureaux should 


continue to be followed. 


119 The Boyse formulation imports a formidable standard of proof and imposes a 


significant constriction on the capacity of the principle to provide an effective remedy 


in cases where testamentary undue influence may arise. It not only goes beyond the 


accepted civil standard of proof applied in Australia in cases sought to be made out 


by circumstantial evidence, but the formulation equates to the criminal standard, and 


arguably even goes beyond that standard. 


120 There is, however, no justification for applying the criminal standard to the civil cause 


of action constituted by testamentary undue influence. Isaacs and Rich JJ in Hicks v 


The King,90 in the course of a discussion on the standard of proof note: “But our law 


draws a great distinction between civil and criminal cases”. There are important 


reasons for the difference. Principal among these are the interests of an accused in a 


criminal case being of such magnitude that they are protected by a suitably high 


standard of proof which has the object of avoiding an erroneous conviction, as far as it 


 
 
 
 


88 [2008] VSC 74 at [9]. 
89 [2007] NSWCA 136 at [76] per Mason P. 
90 (1920) 28 CLR 36 at 44. 
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is possible to do so. Burger CJ of the Supreme Court of the United States in Addington 


v Texas91 described this interest in the following terms: 


The heavy standard applied in criminal cases manifests our concern that the 
risk of error to the individual must be minimized even at the risk that some 
who are guilty might go free. 


 
121 In my opinion, the approach in Boyse to the assessment of circumstantial evidence in 


civil cases in which undue influence is alleged as a basis for setting aside a 


testamentary disposition, which hitherto appears to have been followed, finds itself in 


conflict with the general law as it currently applies in Australia. 


122 The High Court considered the assessment of circumstantial evidence in a civil case in 


Luxton v Vines.92 This case involved a claim for damages for personal injuries where 


the plaintiff was struck by an unidentified car. On the question of proving negligence 


arising from circumstantial evidence, Dixon, Fullagar and Kitto JJ said:93 


But this is a civil and not a criminal case. The difference between the criminal 
standard of proof in its application to circumstantial evidence and the civil is 
that in the former the facts must be such as to exclude reasonable hypotheses 
consistent with innocence, while in the latter you need only circumstances 
raising a more probable inference in favour of what is alleged. In questions of 
this sort, where direct proof is not available, it is enough if the circumstances 
appearing in evidence give rise to a reasonable and definite inference: they 
must do more than give rise to conflicting inferences of equal degrees of 
probability so that the choice between them is mere matter of conjecture. But if 
circumstances are proved in which it is reasonable to find a balance of 
probabilities in favour of the conclusion sought then, though the conclusion 
may fall short of certainty, it is not to be regarded as mere conjecture or 
surmise. [Citations omitted] 


 
123 Luxton v Vines was followed in Chamberlain v R (No 2) (“Chamberlain case”).94 In the 


joint judgment of Gibbs CJ and Mason J95 the following was said of the approach to 


the assessment of circumstantial evidence which should be applied in this country: 


It follows from what we have said that the jury should decide whether they 
accept the evidence of a particular fact, not by considering the evidence 
directly relating to that fact in isolation, but in the light of the whole evidence, 
and that they can draw an inference of guilt from a combination of facts, none 
of which viewed alone would support that inference. Nevertheless the jury 


 


91 441 US 418 (1979) at 428. See too Brown v The King (1913) 17 CLR 570 at 584 – 585, per Barton ACJ 
92 (1952) 85 CLR 352. 
93 Luxton v Vines (1952) 85 CLR 352 at 358. 
94 (1984) 153 CLR 521. 
95 At 536. 
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cannot view a fact as a basis for an inference of guilt unless at the end of the 
day they are satisfied of the existence of that fact beyond reasonable doubt. 
When the evidence is circumstantial, the jury, whether in a civil or in a criminal 
case, are required to draw an inference from the circumstances of the case; in a 
civil case the circumstances must raise a more probable inference in favour of 
what is alleged, and in a criminal case the circumstances must exclude any 
reasonable hypothesis consistent with innocence. [Citations omitted] 


 
124 Luxton v Vines was followed by the Court of Appeal in Victoria in Transport Industries 


Insurance Co Ltd v Longmuir.96 


125 Neither the High Court nor the Court of Appeal of Victoria, in stating the principles to 


be applied to the assessment of circumstantial evidence in civil cases, made any 


exception in cases where testamentary undue influence has been alleged, nor in my 


opinion is any exception justified. Given that there is an apparent conflict between 


the principles as to the standard of proof in Boyse and Lamoureaux on the one hand 


and the High Court in the Chamberlain case on the other, I am bound to follow the 


latter. English decisions, including those of the House of Lords and the Privy Council, 


while they may be influential, are no longer binding on Australian courts.97 


126 Further, and consistently with Article 12 of the CRPD, in my opinion, the common 


law test for the assessment of circumstantial evidence in cases where testamentary 


undue influence is alleged ought to be the test as stated by the High Court in the 


Chamberlain case in the joint judgment of Gibbs CJ and Mason J. In adopting this 


approach, greater practical effect is likely to be afforded to the principle of 


testamentary undue influence in the common law of Australia. As such, the approach 


would be consistent with the recognition of the right to exercise testamentary freedom 


of persons with disabilities on an equal basis with others in conformity with the spirit 


and intention of Article 12(2) of the CRPD.  Concordance would be achieved by 


 
96 [1997] 1 VR 125 at 141 and cited by Nettle J in Berlyn v Brouskas [2002] VSC 377 at [32]. 
97 Viro v The Queen (1978) 141 CLR 88; Barwick, G., ‘The State of the Australian Judicature’, (1977) 51 


Australian Law Journal 480 at 485. Subsequently, the High Court of Australia on a number of occasions 
has taken a course different from that of the Privy Council. For example, in R v Darby (1982) 148 CLR 
668, the High Court refused to follow Dharmasena v The King [1951] AC 1. In the more recent case of 
Barns v Barns (2003) 214 CLR 169, the High Court declined to follow the Privy Council's decision in 
Schaefer v Schuhmann [1972] AC 572. The Privy Council itself has accepted that the common law of 
Australia could differ from that of England: see Rookes v Barnard [1964] AC 1129; Australian Consolidated 
Press Ltd v Uren [1969] 1 AC 590; Geelong Harbour Trust Commissioners v Gibbs Bright & Co (a firm) [1974] 
AC 810 at 821. 
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providing a greater measure of protection to those testators who are most vulnerable 


to undue influence, namely those who suffer from disabilities, and the increasing 


numbers of elderly persons who fall into this class. 


127 The test to be applied may be simply stated: in cases where testamentary undue 


influence is alleged and where the Court is called upon to draw an inference from 


circumstantial evidence in favour of what is alleged, in order to be satisfied that the 


allegation has been made out, the Court must be satisfied that the circumstances raise 


a more probable inference in favour of what is alleged than not, after the evidence on 


the question has been evaluated as a whole. 


128 To this should be added the approach laid down in Briginshaw v Briginshaw98 where 


Dixon J said:99 


But reasonable satisfaction is not a state of mind that is attained or established 
independently of the nature and consequence of the fact or facts to be proved. 
The seriousness of an allegation made, the inherent unlikelihood of an 
occurrence of a given description, or the gravity of the consequences flowing 
from a particular finding are considerations which must affect the answer to 
the question whether the issue has been proved to the reasonable satisfaction 
of the tribunal. In such matters “reasonable satisfaction” should not be 
produced by inexact proofs, indefinite testimony, or indirect inferences. 


 
129 More recently, the majority (Mason CJ, Brennan, Deane & Gaudron JJ) in Neat 


Holdings Pty Ltd v Karajan Holdings Pty Ltd,100 crystallized the Briginshaw approach in 


the following statement:101 


[T]he strength of the evidence necessary to establish a fact or facts on the 
balance of probabilities may vary according to the nature of what it is sought to 
prove. 


 
130 An allegation of testamentary undue influence is a serious matter with potentially 


significant consequences for the expression of the will of a testator and for the 


testamentary dispositions made under it. Further, the exercise of undue influence in a 


testamentary context may also be regarded as an inherently unlikely event in the 


circumstances of most cases. Expectant beneficiaries do not ordinarily put pressure 


98 (1938) 60 CLR 336. 
99 Briginshaw v Briginshaw (1938) 60 CLR 336 at 362. 
100 (1992) 110 ALR 449. 
101 Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 110 ALR 449 at 450. 
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on elderly testators in an endeavour to change their minds against their will. Bearing 


these matters in mind, in the assessment of the evidence which has been marshalled in 


support of the allegation made in this case, and in arriving at the ultimate conclusion, 


I adopt and apply the approach of Dixon J in Briginshaw v Briginshaw and the majority 


in Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd. 


131 If I am wrong about my approach in assessing circumstantial evidence in cases where 


testamentary undue influence is alleged, and the Boyse principle has become 


entrenched in the common law, in my opinion, an unstated moderating element is 


nevertheless present in its application. In showing that the circumstances attending 


the execution of a will are inconsistent with a contrary hypothesis [to that of undue 


influence], an element of reasonableness must be present. To suggest that the rule 


operates to prevent undue influence from being found in all will cases unless a 


contrary hypothesis is excluded, however implausible that contrary hypothesis might 


be, would render the concept of testamentary undue influence impotent. What is in 


contemplation is that any reasonable contrary hypothesis, as opposed to any possible 


hypothesis, must be excluded, before undue influence may vitiate a will in cases 


where circumstantial evidence is relied upon. 


132 This approach is consistent with the approach taken by the High Court in the 


Chamberlain case. This was a criminal case in which circumstantial evidence was relied 


upon by the Crown. The High Court held that in order to found a conviction the 


circumstances must be shown to exclude any reasonable hypothesis consistent with 


innocence. 


133 The meaning of the expression “reasonable hypothesis” in the context of a criminal 


trial based on circumstantial evidence was considered by the Western Australian 


Court of Criminal Appeal in Burke v The Queen.102 In approving his Honour’s own 


earlier observations in R v Parker,103 Malcolm CJ said:104 


 
 


102 (1997) 96 A Crim R 334 coram Malcolm CJ, Pidgeon and Walsh JJ. 
103 (WACCA, 20 December 1996, unreported BC9606456 at [20 – 21]). 
104 R v Parker (1997) 96 A Crim R 334 at 336. 
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To be “reasonable” an hypothesis must possess some degree of acceptability or 
credibility. An hypothesis cannot be reasonable if it is contrary to proved facts 
or if it is obviously fanciful, impossible, incredible or not tenable or too remote 
or tenuous. [Citations omitted] 


 
134 In my opinion, there is no proper basis for applying a standard of proof which is 


higher than the criminal standard in a civil action where testamentary undue 


influence is alleged. 


135 The alternative approach of importing a concept of reasonableness into the Boyse and 


Lamoureaux tests would in itself provide a modest step towards serving the principles 


underlying the CRPD, and in particular the rights set out in Article 12 of the CRPD. 


136 Indeed, this approach is borne out in Boyse where Lord Cranworth considered that the 


testator, Mr Colclough: 


might, without any undue influence, operating on his mind, desire to make a 
will, giving everything to his wife, is a proposition that cannot be controverted. 
She had been the partner of his life for twenty-four years. He had no children. 
His nearest relative was a first cousin of his father, with whom, from whatever 
cause, he had never had more than a slight and casual intercourse. His heir 
presumptive was a second cousin, of whose very existence he does not appear 
to have been aware, being the daughter of another and elder first cousin of his 
father, who had died very many years previously. That he should in these 
circumstances wish to give everything to his wife could surely afford no 
ground for surprise.105 


 
This was at the very least a reasonable hypothesis on the facts of the case, which could 


not be, and was found not to have been, excluded. 


137 Analysed in this way, the alternative test founded on the Boyse approach may be 


restated as in a case of testamentary undue influence, where circumstantial evidence 


is relied upon, when confronted with a hypothesis which is consistent with undue 


influence, and a reasonable hypothesis which is not, has it been demonstrated on the 


balance of probabilities that the circumstances attending the execution of the will are 


inconsistent with the contrary hypothesis which is reasonably open? If the answer is 


“yes”, the alternative test will be satisfied, and undue influence proven. 


 
 
 
 


105 Boyse v Rossborough [1857] 6 HLC 1 at 50; 10 ER 1192 at 1211. 
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138 Again in the application of the alternative test, the approach suggested by Dixon J in 


Briginshaw v Briginshaw and the majority in Neat Holdings Pty Ltd v Karajan Holdings 


Pty Ltd, cited above, should be applied to the assessment of the relevant evidence and 


in arriving at the ultimate conclusion. 


 
“Act of Coercion” and Undue Influence? 


139 Undue influence in a probate suit, where it is invoked for the purpose of seeking 


revocation of probate of a will, has commonly been expressed in terms of “coercion”, 


resulting in the will of the testator being overborne. In this vein the Defendants 


submitted that the plea of undue influence can only be made out where the Plaintiffs 


“prove actual coercion of the testatrix which actually caused her to make a will she 


did not want”. 


140 However, “coercion” as used in this context has a wide meaning. It is not confined to 


conduct involving the persuasion of an unwilling person by some kind of threat or 


force. 


141 The concept of “coercion” in this context, appears to have had its modern origin in 


Boyse. The Lord Chancellor said on the subject:106 


[I]nfluence, in order to be undue within the meaning of any rule of law which 
would make it sufficient to vitiate a will, must be an influence exercised either 
by coercion or fraud. [Emphasis added] 


 
142 However, in defining the rule in this way, the Lord Chancellor recognised that some 


latitude must be allowed. His Lordship continued:107 


In order to come to the conclusion that a will has been obtained by coercion, it 
is not necessary to establish that actual violence has been used or even 
threatened. The conduct of a person in vigorous health towards one feeble in 
body, even though not of unsound mind, may be such as to excite terror and 
make execute as his will an instrument which, if he had been free from such 
influence, he would not have executed. Imaginary terrors may have been 
created sufficient to deprive him of free agency. A will thus made may possibly 
be described as obtained by coercion. 


 
 
 


 
106 Boyse v Rossborough [1857] 6 HLC 1 at 48; 10 ER 1192 at 1211. 
107 Boyse v Rossborough [1857] 6 HLC 1 at 48 – 49; 10 ER 1192 at 1211. 


882







Two observations may be made about this passage. First, the Lord Chancellor 


recognised that undue influence is a relative concept, which may more easily be found 


to arise in the case where the subject of the influence is a vulnerable person. Second, 


his use of the word “terror”, although at first glance conveying a picture of extreme 


fear, has been redefined and softened in later judicial pronouncements. 


143 The issue was taken up by Sir James Wilde (later Lord Penzance) in Hall v Hall108 


where the following observation was made:109 


On the other hand pressure of whatever character whether acting on the fears 
or the hopes if so exerted as to overpower the volition without convincing the 
judgment is a species of restraint under which no valid will can be made. 
Importunity or threats such as the testator has not the courage to resist, moral 
command asserted and yielded to for the sake of peace and quiet, or of 
escaping from distress of mind or social discomfort these if carried to a degree 
in which the free play of the testator's judgment discretion or wishes is 
overborne will constitute undue influence though no force is either used of 
threatened. In a word a testator may be led but not driven; and his will must be 
the offspring of his own volition and not the record of some one else's. 


 
144 Not all pressure which may be brought to bear on a testator is regarded as “undue”. 


It is clearly recognised that there is an area of legitimate activity which is considered 


to be legally acceptable. An example is again provided by Hall v Hall110 where Sir JP 


Wilde said:111 


To make a good will, a man must be a free agent; but all influences are not 
unlawful. Persuasion, appeals to the affections or ties of kindred, to a 
sentiment of gratitude for past services, or pity for future destitution, or the 
like – these are all legitimate, and may be fairly pressed on a testator. 


 
145 Viscount Haldane in Craig v Lamoureux112 later expressed113 the principle in terms of 


the lack of free and autonomous will of the testator when he said: 


Undue influence, in order to render a will void, must be an influence which 
can justly be described by a person looking at the matter judicially to have 
caused the execution of a paper pretending to express the testator's mind, but 
which really does not express his mind, but something else which he did not 
really mean. 


 
 


108 [1868] LR 1 P and D 481 at 482. 
109 Ibid. 
110 [1868] LR 1 P & D 481 at 482. 
111 Ibid. 
112 [1920] AC 349 at 357. 
113 Ibid. 
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146 The approach of Lord Haldane in Craig v Lamoureux mirrored a similar liberal 


development in the United States of America. Until early in the twentieth century, 


American case law was strict in providing that it was only in cases where actual 


coercion or fraud was proven that influence could be considered as undue for the 


purposes of setting a will aside. For example, in Gardner v Gardner114 the Court, in 


rejecting a claim of undue influence against the wife of an inebriated testator, asked 


rhetorically: “Was there fraud?” “Was there terror?” “Was there harassing 


importunity, and a compliance for the sake of peace in the dying hour?” To similar 


effect was the case of O’Neall v Farr115 which was decided a few years later. In this 


case a female slave who was the lover of the testator received a large portion of his 


estate upon his death. A challenge to the bequest in her favour on the ground of 


undue influence was rejected by the Court, even though it was found that “she 


derived from her situation a certain degree of influence, and that she was indulged in 


her wishes in the management of the domestic affairs”. Standard American texts of 


the early twentieth century referred to the need to prove coercion or fraud before a 


will could be set aside on the ground of undue influence, where “coercion” was 


expressed to consist of “actual violence, of threats expressed or implied, or of 


harassing importunity”.116 


147 However, during the course of the twentieth century, the law of undue influence as it 


applied to will making came to be liberalised in America such that, by the 1920’s, 


although physical coercion or threats could still constitute undue influence, the: 


more common kind of undue influence … [was] where the mind and the will 
of the testator have been overpowered and subjected to the will of another, so 
that while the testator appeared to execute willingly and intelligently, it was 
really the will of another.117 


 


 
114 22 Wend. 526 (1839) cited in Scalise, R. J. Jr., ‘Undue Influence and the Law of Wills: A Comparative 


Analysis’, (2008) 19(1) Duke Journal of Comparative & International Law 41 at 52. 
115 1 Rich. 80 (1844) cited in Scalise, R. J. Jr., ‘Undue Influence and the Law of Wills: A Comparative 


Analysis’, (2008) 19(1) Duke Journal of Comparative & International Law 41 at 52. 
116 Rood, J. R., A Treatise on the Law of Wills (1904) at 105, and Woener, W. M. F. and .Wislizenus, F. A. (eds) 


The Law of Decedent’s Estates Including Wills (1913) cited by Scalise, R. J. Jr., ‘Undue Influence and the 
Law of Wills: A Comparative Analysis’, (2008) 19(1) Duke Journal of Comparative & International Law 41 at 
52. 


117 Schouler, I. J., Law of Wills: Executors and Administrators (6th ed 1923) at 325 cited by Scalise, R. J. Jr., 
‘Undue Influence and the Law of Wills: A Comparative Analysis’, (2008) 19(1) Duke Journal of 
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Scalise118 notes that: 


[w]hen Atkinson wrote his famous handbook on wills in the 1940s concepts of 
“coercion” are deemphasised, and undue influence is explained as 
“destroy[ing] the free agency of the testator” and “substitut[ing] another’s 
volition for” the testator’s. The ordinary case of undue influence, according to 
Atkinson, occurs not in the case of explicit coercion, but in the case in which 
the testator executes a will that merely “does not represent his true wish or 
desire”. 


 
148 The approach adopted by Atkinson in his description of the American principles of 


undue influence has been reflected in modern Australian case law. The principles 


governing a finding of undue influence in the context of probate law, which I accept, 


were recently discussed by the New South Wales Court of Appeal in Trustee for the 


Salvation Army (NSW) Property Trust v Becker.119 In the leading judgment, Mason P 


drew the important distinction between undue influence in the probate context and 


fraud as a ground for the invalidation of a testamentary instrument. The two are 


fundamentally different concepts.120 Undue influence in the probate context was 


described by the President as follows:121 


Undue influence, in a probate context, is constituted by conduct that overbears 
the will of the testatrix so that she makes the will without intending and 
desiring the disposition made thereby. The circumstances must be such that the 
disposition is not regarded as the free and voluntary act of the testatrix. The 
volition of the testatrix must be overpowered so that her mind does not 
accompany her act in making the will. 


 
The President went on to emphasise122 that it was in this sense that “coercion” needed 


to be established. His Honour said further on the matter: 


The point was put succinctly in Wingrove v Wingrove (1885) 11 PD 81 by 
Hannen P (at 82): 


 
 


Comparative & International Law 41 at 53. 
118 Scalise, R. J. Jr., ‘Undue Influence and the Law of Wills: A Comparative Analysis’, (2008) 19(1) Duke 


Journal of Comparative & International Law 41 at 53 – 54. 
119 [2007] NSWCA 136. 
120 Trustee for the Salvation Army (NSW) Property Trust v Becker [2007] NSWCA 136 at [61 – 69] “The basic 


point is that, to prove undue influence, it must be shown that the testatrix did not intend and desire the 
disposition. It must be shown that she has been coerced into making it”[64]. “On the other hand, fraud, 
sufficient to result in the invalidation of a testamentary instrument, is concerned with misleading or 
deceptive conduct. With fraud, there is no overpowering of the volition, no coercion. Whereas undue 
influence coerces a testatrix, fraud misleads her.” [65]. 


121 Trustee for the Salvation Army (NSW) Property Trust v Becker [2007] NSWCA 136 at [63]. 
122 Trustee for the Salvation Army (NSW) Property Trust v Becker [2007] NSWCA 136 at [63 – 64]. 
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“[i]t is only when the will of a person who becomes a testator is coerced 
into doing that which he or she does not desire to do that it is undue 
influence”. 


 
See also Hall v Hall (1868) LR 1 P & D 481 where Sir J P Wilde, at 482, described 
undue influence as the overpowering of the volition without convincing the 
judgment. 


 
The basic point is that, to prove undue influence, it must be shown that the 
testatrix did not intend and desire the disposition. It must be shown that she 
has been coerced into making it. See, generally, Boyse v Rossborough; Buckley v 
Maddocks (1891) 12 LR (NSW) Eq 277 at 282 per Stephen J; Winter v Crichton; 
Estate of Galieh. 


 
149 The degree and nature of pressure which has the effect of invalidating the will making 


process will vary according to the particular vulnerability and susceptibility of an 


individual testator. As was said by Santow J in Ridge v Rowden:123 


[T]he essence of undue influence is that it goes beyond the permissible or 
legitimate, having regard to the degree of pressure brought to bear and the 
evident susceptibility of the person concerned to such pressure from factors 
such as mental frailty. 


 
150 The key concept is that of “influence”. The influence moves from being benign and 


becomes undue at the point where it can no longer be said that in making the 


testamentary instrument the exercise represents the free, independent and voluntary 


will of the testator. It is the effect rather than the means which is the focus of the 


principle. The effect can be achieved in the context of a variety of circumstances and 


relationships. It can be the product of a chain of events, or a single event. It may be 


achieved by the conduct of one person or several, whether acting in concert or quite 


independently. Further, the influence need not be intentionally exercised by any 


particular person or persons for the purpose of overbearing the free and independent 


will of the testator. Mens rea has no place as an element calling for proof, although 


more often than not an intention to bring about a desired result which is contrary to 


the true will of a testator will be present in cases where conduct amounting to undue 


influence is found. 


 
 
 
 
 


123 (NSWSC, 10 April 1993, Santow J, unreported BC 9601342 at 12). 
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Knowledge and Approval of Contents of a Will 


151 A fourth safeguard provided by the common law against the abuse of the will making 


process is the requirement that a testator must have knowledge, and approve, of the 


contents of the will. Similar to the position with proof of testamentary capacity, the 


issue of knowledge and approval of the will only arises in the event that suspicious 


circumstances surround its making. 


152 Isaacs J in Nock v Austin124 conveniently set out the principles which apply to this day. 


His Honour said:125 


The relevant law is not doubtful. It may be thus stated:—(1) In general, where 
there appears no circumstance exciting suspicion that the provisions of the 
instrument may not have been fully known to and approved by the testator, 
the mere proof of his capacity and of the fact of due execution of the 
instrument creates an assumption that he knew of and assented to its contents 
(Barry v. Butlin; Fulton v Andrew). (2) Where any such suspicious circumstances 
exist, the assumption does not arise, and the propounders have the burden of 
removing the suspicion by proving affirmatively by clear and satisfactory 
proof that the testator knew and approved of the contents of the document 
(Baker v. Batt; Tyrrell v. Painton; Shama Churn Kundu v Khettromoni Dasi). (3) If in such 
a case the conscience of the tribunal, whose function it is to determine the fact 
upon a careful and accurate consideration of all the evidence on both sides, is 
not judicially satisfied that the document does contain the real intention of the 
testator, the Court is bound to pronounce its opinion that the instrument is not 
entitled to probate (Baker v Batt; Fulton v Andrew). (4) The circumstance that a 
party who takes a benefit wrote or prepared the will is one which should 
generally arouse suspicion and call for the vigilant and anxious examination by 
the Court of the evidence as to the testator's appreciation and approval of the 
contents of the will (Barry v Butlin and Fulton v Andrew; per Lord Shaw in Low v 
Guthrie). (5) But the rule does not go further than requiring vigilance in seeing 
that the case is fully proved. It does not introduce a disqualification (per Lord 
James in Low v Guthrie). (6) Nor does the rule require as a matter of law any 
particular species of proof to satisfy the onus (Barry v Butlin). (7) The doctrine 
that suspicion must be cleared away does not create "a screen" behind which 
fraud or dishonesty may be relied on without distinctly charging it (Lord 
Loreburn LC in Low v Guthrie). [Footnotes omitted] 


 
153 Tadgell JA in Robertson v Smith126 (with whom Phillips and Kenny JJA agreed) 


summarised the principle:127 


The essential feature of the principle, where it applies, is to cast the ultimate 
burden on the propounder to establish knowledge and approval of the will by 
doing more than merely establishing that the testator executed it in the presence of 
witnesses after it had been read to or by him. [Emphasis added] 


 


124 [1918] 25 CLR 519. 
125 Nock v Austin [1918] 25 CLR 519 at 528. 
126 [1998] 4 VR 165. 
127 Robertson v Smith [1998] 4 VR 165 at 174. 
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154 Thus, the due execution of the testamentary documents justifies a presumption that 


the testatrix in this case knew and approved its contents. Indeed, where there is no 


question of fraud, the fact that a will has been read over to or by a capable testator 


affords a strong presumption that he or she knew and approved of its contents.128 


155 However, where the proven facts give rise to suspicious circumstances, that is “a well- 


grounded suspicion engendered in the mind of the court acting judicially”129 that the 


testatrix might not have known and approved of its contents, the presumption will be 


rebutted. Where the presumption is rebutted, knowledge and approval must be 


affirmatively established by the propounders and cannot be presumed. In such a 


case, in order for the propounders to be granted probate, they must affirmatively 


satisfy the Court that all such suspicion has been dispelled.130 Further, and 


importantly in this case, in order to achieve this the propounders must more than 


merely establishing that the testatrix executed the will or codicil in the presence of 


witnesses after it had been read to or by her. 


156 With these legal principles in mind, an examination of the intricate web of facts in the 


present case is undertaken. 


 
BETTY DYKE 


157 Betty Dyke was the only child of Arthur and Eval Dyke, who in the late 1920’s, settled 


on the family farm known as “Sefton Grange” situated in Craigie Road on the 


Mornington Peninsula in Victoria. Betty Dyke’s father died in 1968; her mother died 


in 1978. 


158 She had only been educated to eighth grade at the local school and during her life had 


never been far from her property. Betty's conversation was unsophisticated and her 


observations about life and events was uncomplicated and straightforward. 


128 Guardhouse v Blackburn (1866) LR 1 P & D 109; Fulton v Andrew (1875) LR 7 HL 448; Gregson v Taylor 
[1917] P 256. 


129 McKinnon v Voigt [1998] 3 VR 543 at 551 per Tadgell JA; Ridge-v-Rowden (NSWSC, 10 April 1996, Santow 
J, unreported BC 9601342 at 43) summarised some of the circumstances which may give rise to 
suspicion in this context. 


130 Barry v Butlin (1838) 2 Moo PCC 480; 12 ER 1089; Tyrrell v Painton [1894] P 151; Re Breen [1927] VLR 164; 
Wintle v Nye [1959] 1 WLR 284; McKinnon v Voigt [1998] 3 VR 543 at 552 per Tadgell JA (with whom 
Phillips JA agreed) and at 560 per Ormiston JA. 
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159 Betty Dyke had no siblings, and had never married nor had children. She was once 


fond of a young man called Tom who as a soldier saw active service in the Second 


World War. Tom was killed during war. 


160 Following the war she continued to manage the farm on her own with the help of 


Joseph Nolan, who she called “Joe”. He was a farm hand who had lived on the farm 


since the early 1940’s until his death in late 1983. She described Joe to her solicitor in 


1999: 


I was once close friends with a man called Joe. Never lived together. He had no 
children. I’ve never had children. Joe and I were old fashioned mates. 


 
161 Betty had always had an eccentric and simple lifestyle. One of her best friends, Judith 


Bailey, described Betty as living “a very Spartan lifestyle” and “her needs were very 


frugal”. Betty was however extremely generous and liked to help people. 


162 In spite of her loneliness and grief over Joe's death, Betty Dyke had many very good 


friends during her life. These included John and Judith Bailey, and Margaret Harrop, 


a neighbour who was one of Betty’s closest friends before her death in 1995. Ron 


Raymond, who was Betty’s stock agent, was a lifelong friend. Cathy Loch and Pat 


Hibbert who lived nearby also visited Betty for many years. 


163 A number of witnesses described her personality. They said that Betty Dyke was a 


strong and independent woman. She continued to run the farm by herself after 


Joseph Nolan’s death in 1983. Until about 1996 she made regular trips to the 


Dandenong Market where she sold her produce and caught up with friends. With the 


help of her stock agent Ron Raymond, she bought and sold her own cattle. She also 


bought and sold poultry. Betty Dyke was a forthright, somewhat feisty individual, 


with strong opinions, who would usually speak her mind. She was set in her ways 


and was generally insistent that things should be done as she wanted. Colin 


Nicholson, the son of a cousin to Betty Dyke, described her values in the following 


terms: “Betty’s values and views about life belonged to the 1950’s and did not change 


from that period”. 
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164 Betty Dyke was passionate about animals. She devoted herself completely to her farm 


and to her animals which she treated as her companions and which were the principal 


focus of her life. Betty worked hard in caring for the farm and her animals, on 


occasions late into the night. 


165 She kept a large number of birds. She had large aviaries full of up to 80 birds, 


including many exotic and rare species. She cleaned the aviaries daily, cared for sick 


birds herself and maintained a cage of up to four or five recuperating birds in the 


porch area. She treated up to three or four sick birds in the kitchen at any one time. 


166 During the 1980's Betty Dyke had five pens with about 40 muscovy ducks in each pen. 


She regularly sold the ducks at the Dandenong market. By the late 1990's Betty had 


stopped breeding domestic ducks. Her property was frequented by wild wood ducks 


which she encouraged to visit of their own accord. 


167 Betty sold her milk contract quota in the late 1970s. She replaced her milking cows 


with about 15 to 20 Angus or Poll Hereford grazing cattle. She engaged in a modest 


cattle breeding enterprise which, in her later years, evolved into a small scale cattle 


fattening business. 


168 She kept dogs and several cats. In the 1980s Betty had 3 or 4 border collie dogs. As 


the larger dogs died Betty replaced them with smaller Pomeranian dogs which she 


kept inside and came to call “her children”. In her later years she kept a favourite 


Pomeranian dog called “Honey” which slept on her bed. 


 
PERSONS REFERRED TO IN THE WILLS 


169 In this section of the judgment I set out a description of the natural persons referred to 


in Betty Dyke’s wills and codicils. Most of these persons gave evidence at the trial. 


Where necessary, findings as to the credit of those witnesses are made. 
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The Neighbours 


The Knaggs - Destruction of Diaries by Denise Knaggs and Credit Issues 


Denise Knaggs 


170 Denise Knaggs is married to Tim Knaggs. They have two children who are now 


adults. She lives at the family residence at 330 Craigie Road, Mount Martha in 


Victoria, from where she and her husband operate a Christmas tree farm. Betty 


Dyke’s farm “Sefton Grange” is situated close by. 


171 In about 1995 Betty Dyke engaged Denise Knaggs to perform light gardening jobs, to 


clean the bird aviaries and to run errands one morning each week. Betty Dyke paid 


her $10.00 per hour for her services. 


172 Between 1998 and 1999 Betty Dyke’s back condition was causing her increasing pain. 


She became more dependent on Denise Knaggs for assistance with her fowls, cleaning 


out her chook sheds and doing her gardening. During this period Betty Dyke had no 


one else to turn to for the type of assistance she was receiving from Denise Knaggs. 


Without that assistance, she would have had to drastically cut down on her workload 


if she was to remain on her farm, which would have included cutting down on the 


number of animals she cared for. 


173 At the same time Betty Dyke’s overriding concern was that she would remain on her 


farm for the rest of her life. She rejected the idea of going to a nursing home. Her 


desire was to live out her days in her house and eventually die there. Betty Dyke well 


understood that, in order to achieve this, she needed the assistance of Denise Knaggs, 


and her dependence upon her became significant. 


174 Denise Knaggs was left a pecuniary benefit of $20,000 under the 1985 Will. Under 


both the 1999 Will and the 2001 Will, the benefit conferred on Denise Knaggs was 


increased very considerably to one third of the residuary estate. 


175 Denise Knaggs was a central witness in the case. However, for the reasons which will 


follow in this judgment, I do not accept her evidence, save to the limited extent to 


which I shall refer.  She was not frank with the Court in giving much of her oral 


891







evidence. Moreover, she tended to provide answers which she perceived would 


advance her case rather than engaging in a genuine endeavour to provide truthful 


responses. 


176 There were four principal matters which damaged her credit to the point where I am 


unable to accept her as a witness of truth, except to a limited extent. 


 
False Declaration 


177 The first was making a false declaration about the value of Betty Dyke’s estate, at the 


time when she was seeking Ms Dyke’s admission to the Carrum Downs Nursing 


Home. The statutory declaration was signed by Denise Knaggs on 16 October 2002. 


The amount of net assets of Elsbeth Jean Dyke was stated in the declaration to be 


$1,200,000 “incl. Home”. The only purpose of the declaration was to state the amount 


of the net assets of the proposed resident to be used “in calculation of the 


accommodation charge” payable to the nursing home. The amount expressed in the 


declaration by Denise Knaggs was manifestly inadequate, and was known by her to 


be false at the time when she signed the declaration. Her explanation for this conduct 


– that it was “for Betty’s benefit because she had to live there” – is unacceptable. 


 
Destruction of Diaries 


178 The second principal matter was the destruction of Denise Knaggs’ diary for the 


period between 1995, when the diary was commenced, to a time prior to July 2001. 


This includes the critical period when the 1999 Will was made, the year 2000 when the 


two codicils were made, and the period early in 2001 when the 2001 Will was made. 


179 Denise Knaggs deposes in an interlocutory affidavit in this proceeding sworn 21 


August 2006 that she once had possession of a diary, but it was destroyed by her 


when she placed it in the fire at her home. This she said occurred on 5 August 2005, 


immediately following the completion of a mediation in a Part IV (‘Family Provision’) 


application brought by Geoffrey Edwards in relation to Betty Dyke’s estate. She 


swore that at this time she was not aware that Julie Nicholson or Colin Nicholson 


intended to commence any further proceedings in relation to the wills of Betty Dyke. 


892







Nevertheless, one of the present Plaintiffs, Colin Nicholson was present at the 


mediation, and a short time later the Plaintiffs commenced this proceeding by 


summons dated 29 August 2005. 


180 A copy of parts of the diary of Denise Knaggs has survived. These parts were 


exhibited to an affidavit sworn by Denise Knaggs in the Part IV (‘Family Provision’) 


proceedings instituted by Geoffrey Edwards. However, sections relating to the years 


1999, 2000 and early 2001, which were potentially relevant to the making of the 1999 


Will and the 2001 Will have been destroyed. Only two pages for the year 2001 remain, 


being an entry for Friday 13 July, and some pages devoted to a period in September 


2001. Then follow extracts commencing January 2002 from the years 2002 and 2003, 


concluding in May 2003. The parts of the diary which have not been destroyed were 


admitted into evidence. 


181 Tim Knaggs knew of the destruction of the diary because his wife Denise Knaggs had 


told him about it. He denied that he appreciated the potential significance of the 


diary at the time and went on to suggest that he lacked knowledge of the contents 


other than to say that it recorded appointments. The transcript records the following 


answers of Mr Knaggs in cross-examination: 


You were aware of the contents of the diary weren’t you?---No not overall. 


But some of them?---I were – I was aware that Denise kept a diary of appointments. 


 
182 Those parts which have survived did not contain “appointments” for practical use as 


suggested by Mr Knaggs. The samples of the diary which remain are written in a 


narrative style and contain a detailed running account of daily occurrences concerning 


Betty Dyke. They were written after the event intended as a permanent record and 


would have been useless as a working diary containing notations of forward 


appointments. Denise Knaggs confirmed the nature of the document when she said 


in her examination in chief: 


Can you tell the Court when it was that you started to make extensive 
observations about your relationship with Ms Dyke and the things you did for 
her?---Well she was entertaining, so I, it was becoming a story. 


Pardon?---Betty was entertaining to be with, so it was, it became a story. 
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When did you start writing the story so to speak?--- Probably in the mid 90’s as 
things became more entertaining. 


 
183 The surviving parts of the diary record, amongst other things, the mental decline of 


Betty Dyke. It makes revealing reading, and in my opinion provides an accurate 


description of, and insight into, the life and physical and mental condition of Betty 


Dyke in her final years. The complete diary would have potentially been a valuable 


evidentiary tool in this proceeding. 


184 The forensic value of the diary was well appreciated by Denise Knaggs. She was 


prepared to use parts of it as an exhibit to the affidavit which she swore in the Part IV 


(‘Family Provision’) proceedings instituted by Geoffrey Edwards. In cross- 


examination Denise Knaggs said: 


You kept this diary in order to, as it were, justify your contribution to helping 
Betty, didn’t you?---Yes, it was a guide or a help, something to refer to if need 
be. But it was just private – my own thoughts. 


 
185 During the course of her oral evidence, Denise Knaggs offered two principal 


explanations for her conduct in destroying the diary. 


186 She claimed that she destroyed the diary after the Part IV claim had been settled 


because she felt there would be no more use for it and that she was “led to believe that 


there was not to be any further contest” by her solicitors Hunt McCullough Kollias 


and Co. 


187 She also relied upon what she asserted a number of times in her evidence to be the 


“private nature” of the diary. She said in her oral evidence: 


You indicated to the court that the diary was a good story, was there any other 
reason why you destroyed it?---Well it was our story, not everybody else’s. 


 
She said in cross-examination in response to the question “And why did you destroy 


the diary?”: 


Well the Geoff Edwards case had finished and the diary was about Betty and I and 
that was it, it was no further use and I didn’t want to remember things because 
they weren’t all that good. [Emphasis added] 
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The part of the explanation given by Denise Knaggs for the destruction of the diary 


because it was “about Betty and I and that was it” alludes to the “private nature” of 


the document which had already been emphasised in her evidence. 


188 The only likely way in which the diary could have been made available to other 


persons and lost its private quality, was through a future court proceeding in which 


the diary was the subject of discovery or an order for production. The answers given 


by Denise Knaggs to the question “Why did you destroy the diary?”, to which I have 


referred, reveal her consciousness at the time that, unless the diary was destroyed, it 


could have been compulsorily produced at a future court hearing by court order. The 


answers also reveal her consciousness at the time that further court proceedings in 


relation to Betty Dyke’s will were either likely or possible. 


189 Such a belief on Denise Knaggs part was amply justified by circumstances which 


arose prior to and during the mediation on 5 August 2005. 


190 A caveat against the 2001 Will had previously been filed by Enid Nicholson on 11 June 


2004. The caveat was in standard form and prohibited anything being done in 


relation to the will without notice being given to the caveator. Notice of the caveat 


was given by the Registrar of Probates of this Court to the solicitors for the executors 


of the 2001 Will, which included Denise Knaggs’ husband, Tim Knaggs, by notice 


dated 2 September 2004. It is likely that Denise Knaggs came to know of the caveat. 


191 Denise Knaggs was an articulate witness and is obviously an intelligent person. 


Although the caveat was subsequently withdrawn, in all likelihood she did appreciate 


that, although the Part IV claim of Geoffrey Edwards had been settled, there remained 


an appreciable risk that proceedings on grounds such as lack of testamentary capacity 


and undue influence could still be commenced by one or other of the living relatives 


of Betty Dyke. The risk of this occurring would have been highlighted by the 


attendance of Enid Nicholson’s son, Colin Nicholson, at the mediation of the Geoffrey 


Edwards Part 1V claim which was also attended by Denise Knaggs.  The present 
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proceeding was commenced shortly after the conclusion of the mediation. Colin 


Nicholson is a plaintiff in this proceeding. 


192 I also find that Denise Knaggs appreciated that, if further proceedings were to be 


commenced, the contents of her diary had the potential to be relevant evidence and 


could be compulsorily produced by court process for examination. I find that at least 


one of the reasons which operated on her mind when she determined to destroy her 


diary was to avoid this occurring. 


193 The Plaintiffs submitted, in the alternative, that Denise Knaggs destroyed her diary in 


the course of the present proceeding following an order for discovery of the diary 


being made. The plaintiffs made an application for an order for discovery of Denise 


Knaggs’ diary, amongst other things. This application was opposed by Denise 


Knaggs. Orders were made by Master Efthim on 24 July 2006 which included an 


order that the Defendants make discovery of and provide for inspection by the 


Plaintiffs: 


Any diary or other record kept by … (ii) Denise Anne Knaggs … to the extent 
that it contains any information concerning the property of, care of, state of 
health of or testamentary intentions of the testatrix during the period 
commencing January 1995 until her death. 


 
The diary kept by Denise Knaggs which she destroyed fell precisely within this 


description. However, in the course of her opposition to its production, Mrs Knaggs 


did not contend that the diary had been destroyed before the application was heard. 


Nor did she state this fact in any affidavit filed before the Master who heard the 


application. Her evidence was that she did not refer to the destruction of her diary 


during the application because she was not aware that it was the diary being sought. 


194 Although these matters give rise to suspicion, I am unable to be satisfied on the 


evidence before me that Denise Knaggs destroyed her diary after 24 July 2006, the 


date Master Efthim’s order for discovery was made. The diary was destroyed on 5 


August 2005 in the circumstances I have already described. 
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195 In Allen v Tobias,131 the High Court (Dixon CJ, McTiernan and Williams JJ) cited132 the 


doctrine of omnia praesumuntur contra spoliatorem, and the statement of Sir Arthur 


Channel, who delivered the opinion of the Privy Council in The Ophelia133 with respect 


to documents which have been damaged or destroyed. This may be regarded as a 


classic statement. It is formulated as follows:134 


If anyone by a deliberate act destroys a document which, according to what its 
contents may have been, would have told strongly either for him or against 
him, the strongest possible presumption arises that if it had been produced it 
would have told against him; and even if the document is destroyed by his 
own act, but under circumstances in which the intention to destroy evidence 
may fairly be considered rebutted, still he has to suffer. He is in the position 
that he is without the corroboration which might have been expected in his 
case.135 


 
196 The High Court in Katsilis v Broken Hill Pty Co Ltd,136 summarised the consequences of 


a deliberate destruction of documents by a party who has an appreciation of the 


significance of the documents in the case. Barwick CJ said:137 


Ordinarily, though a case is normally better tried on the evidence which is 
produced than on that which is not, it can properly be said that the failure of a 
party to give or produce evidence which, in the circumstances of the case, that 
party in its own interest would be expected to give or produce, warrants the 
conclusion that, if given or produced, the evidence would not support that 
party's case. Indeed, in some circumstances it might be inferred that it would 
support the opponent's case; but, if so, it must depend very much on the 
circumstances. But, in any case, the inference would depend upon some 
element of conscious repression or withholding of the evidence. The warrant 
for the inference must depend upon the deliberation with which the evidence 
is withheld and the appreciation or likely appreciation of the party of its 
significance in the case. 


 
197 To this may be added the observations of Eames J in McCabe v British American Tobacco 


Australia Services Limited,138 who after citing from the passage from the Privy Council 


in The Ophelia, said: 


Wigmore identifies two distinct inferences which may be drawn from the 
destruction of a document. In the first place, the destruction of a document 


 


131 (1958) 98 CLR 367. 
132 Allen v Tobias (1958) 98 CLR 367 at 375. 
133 [1916] 2 AC 206. 
134 The Ophelia [1916] 2 AC 206 at [229 – 230]. 
135 Cited with approval in Katsilis v Broken Hill Pty Co Ltd (1977) 18 ALR 181 at 197 – 198 per Barwick CJ; 
 McCabe v British American Tobacco Australia Services Ltd [2002] VSC 73 at [368] per Eames J. 
136 (1977) 18 ALR 181. 
137 Katsilis v Broken Hill Pty Co Ltd (1977) 18 ALR 181 at 197. 
138 [2002] VSC 73 at [369]. 
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may be regarded as demonstrating a consciousness of the weakness of the 
party's cause, in general, and from that consciousness may be inferred the fact 
itself of the cause's lack of truth and merit. The second inference which may 
arise is that the specific document is unfavourable to the cause of the party 
who has destroyed it. For the latter inference to be raised there must be some 
evidence of the contents of the destroyed document. 


 
198 In the light of my findings, and having had the advantage of reading those parts of 


her diary which have survived, which describe in some detail the physical and mental 


condition of Betty Dyke during selected periods, I infer that, had the diary been 


produced in its complete form, it would not have supported the case which Denise 


Knaggs sought to advance on the question of Betty Dyke’s mental condition at other 


relevant and critical times, namely the periods when Betty Dyke was giving 


instructions for her wills and codicils. This was plainly likely to have been an issue in 


any proceeding commenced after she had destroyed her diary. However, given that 


this event occurred shortly prior to the issue of proceedings, Denise Knaggs would 


not have known the details of the case subsequently put against her. Consequently, I 


am not in a position to infer from her conduct that she had a consciousness of the 


weakness of her cause and that her case suffered from that defect. 


 
False Denial of Handwriting 


199 The third principal reason for doubt being cast on the credit of Denise Knaggs arises 


from the answers she gave in cross-examination when questioned about handwriting 


which appeared on a typewritten letter dated 17 August 1999, from Ms Dyke’s 


solicitor, Mr Moffatt, to his client about her instructions for a new will. 


200 This document was discovered in the course of the trial on the file of a solicitor, 


Mr Lumb, who was called as a witness in the case. Denise Knaggs was recalled on 4 


December 2008. She was shown the typed letter with the handwriting on it, but 


repeated her earlier claim that she had never before seen the letter until she was 


shown a copy of Mr Moffatt’s affidavit in 2006. Upon being referred to the 


handwriting on the letter she at first denied it was hers. After being pressed on the 


matter at some length and upon being shown another document which she had 


previously conceded was in her handwriting, Denise Knaggs finally conceded that the 
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writing on the typed letter was hers and that it was done when instructions were 


being given to Mr Moffatt for the will at a time well prior to 2006. 


 
Trial Affidavit Not the ‘Whole Truth’ Concerning Betty Dyke’s Mental Condition 


201 The fourth principal reason for not accepting the evidence of Denise Knaggs arises 


from her trial affidavit. Denise Knaggs devoted twelve paragraphs to “Betty’s 


Health” and “Betty’s Illness”. Denise Knaggs swore to the truth of this section of her 


affidavit in her evidence given at the trial, and she did so without qualification. She 


concludes this section with the observation: “As I have said above over the years 


Betty’s physical health deteriorated”. These important sections of her affidavit were 


not the whole truth. Not once does Denise Knaggs mention any cognitive or mental 


deterioration in Betty Dyke prior to or indeed after her hospitalisation in June of 2002 


when she is diagnosed with severe Alzheimer’s disease. 


202 This omission is significantly at odds with what Denise Knaggs recorded in the 


portions of her diary which have survived, and an important letter which she wrote to 


the Guardianship Board dated 4 July 2002 in support of her application for 


guardianship of Betty Dyke. The diary records depression suffered by Betty Dyke 


commencing in September 2001 and her suffering significant bouts of confusion 


commencing in January 2002. In her letter to the Guardianship Board Denise Knaggs 


said: “During Betty's later years her interest in housekeeping became non-existent and 


her hygiene levels dropped”. In the light of the foregoing, I am unable to believe 


Denise Knaggs when she swore in her trial affidavit that: 


[U]ntil her hospitalisation in 2002 I did not notice any change in her 
conversation or behaviour. She was always forthright and capable of a good 
conversation and this did not change over the years. Over the years there was 
no change in her dress and hygiene. 


 
Tim Knaggs 


203 With his wife, Denise Knaggs, Tim Knaggs operated a Christmas tree farm on their 


property. He developed this business following his retirement as a Police Inspector 


with the Victoria Police in 1985. 


899







204 Prior to August 1999, Tim Knaggs offered little practical assistance to Betty Dyke. He 


subsequently played a significant part in the making of Betty Dyke’s 1999 Will. 


Beyond that, there was no evidence of his involvement with the affairs of Betty Dyke 


until January 2000. At this time, he began to become involved in managing Betty 


Dyke’s financial affairs. 


205 Betty disliked Tim Knaggs, and it appears, disliked him intensely. Although this was 


denied by Tim Knaggs, I accept the substance of the evidence of Enid Nicholson when 


she said: 


Betty had told me on many occasions during the late 1990's that she did not 
like Tim Knaggs. Betty said to me many times between 1995 (when Denise had 
started to work for Betty) and 1999 that "I do not like Denise's husband". On 
many occasions during the late 1990's Betty made statements about Tim 
Knaggs to me such as: "I do not like him and I do not trust him". " I do not like 
the look of him". "I do not have any time for Tim Knaggs". "I do not like him at 
all". "People are after him". "I do not want him coming around my house". "I 
hate the man". Betty told me that Tim Knaggs had "killed a dog". Betty 
detested any unkindness to animals. Betty was so distressed about this man 
visiting her home that I asked her if she wanted me to phone him and tell him 
not to come around to her house. Betty replied, "No you had better not". 


 
206 Evidence to similar effect was provided by Judith Bailey. In 1998 Betty Dyke told her 


that she did not trust Tim Knaggs. 


207 Another witness Shirley Huyton said: 


Betty told me that she did not like Tim Knaggs. Betty had a dog named Timmy 
during the 1990's but she did not tell me that it was named after Tim Knaggs. 
Betty referred to Tim Knaggs as "a policeman" in a disapproving way and said 
she didn’t like him. 


 
208 Yet a further witness, Jane Leech, who was the daughter of a cousin of Betty Dyke’s, 


said: 


Betty also told me on many occasions in the late 1990's that she did not like 
Denise's husband Tim. Betty said to me words to the effect "I can't stand the 
man. There is something funny about him. They kicked him out of the police 
force. I don't know why. There’s something funny about a man who hides 
behind a beard". 


 
209 Colin Nicholson gave evidence to similar effect: 


In about August of 1999 Betty first mentioned Tim Knaggs to me. She said he 
was Denise's husband. Betty said to me on this occasion and on many 
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subsequent occasions that she did not like Tim Knaggs. Betty made statements 
in this conversation and in subsequent conversations such as "I do not like him 
and I don't trust him, I am scared of him, I am afraid of him". In about May of 
2000 when I was speaking with Betty on the telephone, Betty said to me “Colin, 
that Tim Knaggs gives me the creeps! He is hiding from someone. He was 
kicked out of the Police Force. He is in disguise. He works at the sewerage 
farm". I said "What do you mean Betty? She said. “He has an earring and a 
pony tail and a beard. He is a scruff". Betty told me in this conversation in May 
of 2000 that she had heard that Tim Knaggs "had shot a dog which had 
wandered onto his property". Betty said that "She did not want Tim Knaggs 
coming on to her place''. In further conversations with Betty in about late 2000 
Betty again said to me in a telephone conversation that “Tim Knaggs is a cow 
of a man and gives me the creeps!" Betty told me that Tim Knaggs would ring 
her of an evening and say things to her such as "Your dogs will never be able to 
protect you Betty". I said to Betty that she should tell Denise about her concerns 
and Betty said, "I could not do that, I need Denise's help with chores!" I was 
totally shocked when at Betty's funeral the funeral director introduced Tim 
Knaggs to the congregation as "Betty's Executor". I had never heard Betty speak 
in such consistently negative terms about anyone other than Tim Knaggs. Since 
1997 Betty made statements and repeated them over and over again in the 
same conversations. She did this repeatedly in the statements she made about 
Tim Knaggs. 


 
210 Geoffrey Edwards said: 


Betty always told me that she did not like Tim Knaggs. Betty said to me words 
to the effect “I hate him annoying me". 


 
211 Betty Dyke’s attitude to Tim Knaggs was reflected in her 1985 Will. Under that will, 


pursuant to the pecuniary legacies to be given under clause 2, Denise Knaggs was to 


receive $20,000, Gary and Diane Smith were to jointly receive the sum of $40,000 and 


Robert and Sandra Allen were to jointly receive $20,000. Pointedly, Tim Knaggs was 


to receive nothing under this will, either in his own right or jointly with his wife, 


Denise Knaggs. 


212 It was Denise Knaggs, the wife of Tim Knaggs who attended Betty’s farm and helped 


her with various chores, took her shopping and to the doctor. Tim Knaggs did not 


help on the farm very often and his contribution in this respect was comparatively 


insignificant. Shirley Huyton who lived nearby from 1974 regularly visited Betty 


Dyke’s property. She observed that Betty was helped by various people on the farm, 


namely Denise Knaggs, Robert Allen and the Smiths. However she never saw Tim 


Knaggs on Betty’s property. 
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213 Indeed, Tim Knaggs expressed little interest in Betty Dyke and had no detailed 


knowledge about her circumstances. When asked whether, in 1999 Betty Dyke was 


dependent on help from Denise Knaggs and the Smiths and the Allens so that she 


could stay living in her house on the farm and have her animals about her, Tim 


Knaggs demonstrated his ignorance of her circumstances. He said: “I am unable to 


say whether she was dependent or not ...”. When he was asked whether by 1999 Betty 


Dyke found it difficult to get around physically and do her daily tasks of looking after 


her birds and animals generally, he answered: “She was always on the go so I am 


unable to say whether she found – had difficulty”. 


214 I am satisfied that Tim Knaggs had little practical involvement with her life prior to 


August of 1999 when Betty Dyke commenced the process of making her 1999 Will. 


However, Tim Knaggs’ involvement in the life of Betty Dyke changed during this 


time. He became involved in the preparation of the 1999 Will, in the circumstances 


which will be described, and in fact came to be included, along with his wife Denise 


Knaggs, as a joint beneficiary of one third of her residuary estate under that will. 


Although Tim Knaggs said that he did not see the 1999 Will until after Betty Dyke was 


admitted to hospital on 19 June 2002, he learned much earlier that he was to receive 


part of the residue of her estate under the 1999 Will. 


215 After the making of the 1999 Will, when his place as a joint beneficiary under that will 


was secured, Tim Knaggs became closely involved in the management of Betty Dyke’s 


financial affairs. Between 2000 and 2001 he also managed the land subdivision of 


Betty Dyke’s farm and the sale and the distribution of the proceeds to himself and his 


wife, the Smiths, and the Allens which Betty Dyke had gifted to them inter vivos. Tim 


Knaggs also visited Betty Dyke when she was admitted to hospital on 19 June 2002 at 


which time he distributed copies of the 2001 Will to the Allens and the Smiths. 


216 Tim Knaggs was also an important witness in the case. However, I do not accept his 


evidence unless it was corroborated by other witnesses or inferences which could be 


drawn from other evidence. Generally I found his evidence evasive, and tailored to 
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advance his position rather than providing a truthful and accurate account of events 


to the Court. 


217 Tim Knaggs did not receive any benefits under the 1985 Will. 
 


218 In contrast, under the 1999 Will he was to receive one third of the residuary estate 


jointly with his wife Denise Knaggs. The benefit conferred on Tim Knaggs by the 1999 


Will continued to apply under the 2001 Will. 


 
The Allen Family and Gary and Diane Smith 


Robert Allen, Norman Allen, Sandra Allen, and Steven Allen 


219 Robert Allen grew up near Betty Dyke’s farm and had a long-standing relationship 


with her. His earliest memories of Betty Dyke and Betty’s mother were their regular 


visits to his family’s home in 1958 on Tuesdays and Fridays on their trip home from 


the Dandenong Market, and on Fridays shopping in Mornington. These visits 


continued until about 1969. Robert Allen had a brother, Norman Allen. When he was 


a child from about the age of 12, Robert Allen used to ride his bike to Betty Dyke’s 


farm with his brother Norman and participate in farming activities on the property. 


220 From about 1965 until about 1983 Robert Allen helped with farm jobs on Betty Dyke’s 


property such as carting hay and storing hay in the hay shed, fencing, maintaining 


chook yards, calving and chopping fire wood. 


221 In 1968, Robert Allen married his present wife, Sandra. They lived in the Mornington 


area for over 35 years at 7A Ruth Road, Mornington, which was about 3 kilometres 


from Betty Dyke’s farm. Robert Allen continued to help Betty and her partner Joe 


with the farm duties at “Sefton Grange” on a regular basis. In 1975, when Robert and 


Sandra Allen did some travelling, Robert’s brother Norman took over his role in his 


absence and continued to help Betty and Joe on the farm. 


222 In 1978 Robert Allen started a trucking business but continued to help Betty Dyke’s 


friend and farm hand Joe with the farm duties when needed. Both Robert Allen, his 


wife Sandra and their children regularly visited the farm. 
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223 In 1983, after Joe passed away, Robert Allen undertook an increased level of farm 


duties for Betty Dyke, as well as operating his trucking business. He visited the farm 


three or four times a week. He also visited Betty Dyke if she telephoned him and 


asked for his help. He helped with managing the cattle, calving, hay cutting and 


carting, fencing, maintaining the chook yards, chopping fire wood, management of 


the pasture and other similar activities. He was usually paid an hourly rate. 


224 Robert and Sandra Allen had a son, Steven Allen. When Robert Allen was unable to 


visit the farm, his son Steven filled his role. 


225 Robert Allen continued to assist Betty Dyke in operating her farm through the 1990s. 


Indeed, by early 1997, Betty Dyke was completely dependent on Robert Allen to do 


this work. 


226 In her later years Sandra Allen helped out Betty Dyke by doing her shopping and 


running errands and by providing some company for her, often just by having a cup 


of tea. However, she only helped Betty in this manner occasionally. Sometimes, 


when Betty Dyke rang in the middle of the night, both Robert and Sandra Allen went 


to the farm to sit with her for a while to reassure her that someone was around. 


Sandra Allen did not ask to be, nor was she, paid for any of the work that she did for 


Betty Dyke. 


227 Sandra Allen, along with her husband Robert Allen, received a monetary benefit of 


$20,000 under the 1985 Will. They were bequeathed one third of Betty Dyke’s 


residuary estate under the 1999 Will and the 2001 Will together with the farm 


machinery which was left to Robert Allen. 


228 Steven Allen, son of Robert and Sandra Allen, was left a pecuniary legacy of $20,000 


under the 1999 Will and $10,000 under the 2001 Will, as was Robert Allen’s brother, 


Norman Allen. 
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Gary and Diane Smith 


229 In about the late 1980's Betty Dyke befriended Gary Smith and his wife Diane Smith. 


They lived close by at 150 Racecourse Road Mount Martha. 


230 Gary or Diane Smith's family owned a bird shop in Mornington. Betty Dyke 


purchased bird seed from them. Gary Smith was also a tiler by trade. During the late 


1990’s he laid some tiles in the hallway of Betty’s house. 


231 In the latter half of the 1990s Mrs Dyke also commenced to pay Diane Smith to do 


minor outside chores for her and to run errands for her. This activity appeared to 


continue through to Betty Dyke’s hospitalisation in mid-2002. 


232 Gary Smith, along with his wife Diane Smith, received a monetary benefit of $40,000 


under the 1985 Will, together with Betty Dyke’s car and some chattels. They were 


bequeathed one third of Betty Dyke’s residuary estate under the 1999 Will and the 


2001 Will. 


 
Betty Dyke’s Relatives 


Enid Nicholson and Julie Nicholson 


233 Betty Dyke had no fewer than fourteen first cousins on both her mother's and father's 


sides. She was closest to Enid Nicholson. 


234 Enid Nicholson is married to Rod Nicholson and is the mother of the first Plaintiff, 


Julie Nicholson and Colin Nicholson. She was born on 28 September 1924 and is now 


81 years of age. 


235 Enid Nicholson knew Betty Dyke well and had a continuous and close relationship 


with her all her life. The records of telephone calls made to Betty demonstrate that 


Enid had regular telephone contact with her. They enjoyed a lifelong friendship, 


which Betty Dyke recognised by pecuniary legacies in all of the wills executed. 


236 She swore two affidavits for use in the trial. However, at the time of the trial Enid 


Nicholson fell ill with a serious respiratory infection and was admitted to hospital. 


She recovered sufficiently to give evidence and be cross-examined at her bedside, but 
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was not well enough to attend at Court. Accordingly, I made an order for her to be 


examined and cross-examined by counsel before my Associate who was 


commissioned to conduct the examination upon my satisfaction of the requirements 


of s.4 of the Evidence Act 1958. The examination was undertaken pursuant to rule 41 


of the Supreme Court (General Civil Procedure) Rules 2005. A deposition of her evidence 


was taken by transcript writers and was admitted into evidence. 


237 Having read the deposition of the evidence of Enid Nicholson, I am satisfied of the 


truth and accuracy of that evidence. Enid Nicholson had no pecuniary interest in the 


outcome of the proceeding in favour of the Plaintiffs. Indeed the opposite is the case. 


Under the 1985 Will, she was gifted $10,000. However, under the 1999 Will and the 


2001 Will she was to receive $20,000 in each case. Thus if, pursuant to the applications 


of the Plaintiffs, the 1999 Will and the 2001 Will are set aside, and probate was to be 


granted in respect of the 1985 Will, she would stand to lose. 


238 Even though Betty Dyke was 5 years older than Enid, they shared their childhoods, 


teenage years and adult life together. Enid Nicholson’s family visited Betty's family at 


“Sefton Grange” on the Mornington Peninsula. After she was married and had 


children, Enid Nicholson and her husband Rod regularly visited Betty on her farm 


with their children Colin and Julie Nicholson. During the 1980s and early 1990s Enid 


Nicholson and Rod visited Betty at “Sefton Grange” several times a year. On 


occasions, Enid Nicholson would also visit Betty without her husband. In 2000 Enid 


Nicholson’s brother Doug was admitted to a nursing home in Rosebud. She was 


accustomed to visiting him about once a fortnight. Enid Nicholson always called at 


Betty’s farm on the way down to see him. Sometimes Enid took Betty with her to see 


her brother. On several occasions in 2000, 2001 and 2002 Betty accompanied Enid 


Nicholson to Doug’s house to visit Doug’s wife Wilma. During the 1980s and early 


1990s Betty also visited the Nicholson family florist wholesale business conducted by 


Enid Nicholson’s son and daughter Colin and Julie Nicholson in Glen Waverley. 


Betty was driven by friends for these visits. Enid Nicholson continued to visit Betty 
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regularly right up until her death and kept in close contact by telephone. They spoke 


on the telephone regularly and more often if the need arose. 


239 Enid Nicholson’s daughter, Julie Nicholson, is the first Plaintiff in this proceeding. In 


seeking to set aside the 1999 Will and the 2001 Will and the accompanying codicils, 


Julie Nicholson had a fervent belief in her cause, so much so, that it coloured much of 


her evidence. 


240 Julie Nicholson did not receive anything under the 1985 Will, she was left $10,000 


under the 1999 Will, and was struck out of the 2001 Will. 


 
Geoffrey Edwards and Douglas Edwards 


241 Geoffrey Edwards was the only son of Douglas Edwards, who was Enid Nicholson’s 


brother. Douglas Edwards died in 2004. Geoffrey Edwards was very close to Betty 


Dyke. Douglas and his wife Wilma lived at 58 Chadstone Road, Malvern East. They 


built a house in Rosebud in the early 1960s and one in Dromana in the early 1970s. 


After Douglas Edwards retired in about 1985, he spent every weekend at Dromana. 


Geoffrey Edwards frequently called in on Betty Dyke when he was on his way to or 


from his parents' house in the 1990s. 


242 Douglas Edwards was to receive nothing under the 1985 Will, $10,000 under the 1999 


Will and was struck out of the 2001 Will. Geoffrey Edwards was to receive nothing 


under the 1985 Will, $20,000 under the 1999 Will and $20,000 under the 2001 Will. 


243 In or about July 2001 Geoffrey Edwards lived at his parents’ former home in Malvern 


East. He planned to undertake a redevelopment of the property by demolishing the 


existing dwelling on the site and constructing two units in its place. His aim was to 


live in one property and rent out the other. In or about October or November 2001 


when visiting Betty Dyke, he talked about his plans with her. At that stage he thought 


that the units would cost approximately $200,000.00 each to construct. On or about 22 


April 2002 Betty Dyke offered to give Geoffrey Edwards $200,000.00 towards his 


project to build the two units on the family property in Malvern East. However, Betty 


Dyke subsequently revoked the gift. 
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244 Following the grant of probate of the 2001 Will Geoffrey Edwards made an 


application pursuant to the provisions of Part IV of the Administration and Probate Act 


1958 (Vic) seeking further provision out of the estate of Betty Dyke. On 5 August 2005 


that proceeding was settled by the executors for $500,000. Following the settlement 


the estate was distributed to all beneficiaries in accordance with the terms of the 2001 


Will. 


245 Shortly after the distribution of the estate the plaintiffs commenced this proceeding by 


summons dated 29 August 2005. 


 
Berniece Parfitt, Wendy Parfitt, Maida Pitchford and Jane Leach 


246 Betty Dyke also had two cousins on her mother’s side of the family - Berniece Parfitt 


and Maida Pitchford, the daughters of Betty’s maternal aunt. Although they both 


lived in Melbourne, they did visit Betty Dyke occasionally. 


247 Berniece Parfitt had a daughter, Wendy Parfitt. 
 


248 Maida Pitchford had a daughter, Jane Leech. Throughout her childhood during the 


1950s and 1960s Jane Leech, her mother Maida and her father Wal, visited Betty two 


or three times a year on a Sunday for a hot roast lunch and to spend the afternoon 


with Betty Dyke at her farm at Mornington. Jane Leech visited Betty less frequently in 


the 1980s and early 1990s. 


249 During the late 1990s Jane Leech occasionally drove her parents to visit Betty Dyke as 


her father was aging and was unable to cope with the drive to Mornington as well as 


he had done in the past. She also visited Betty Dyke by herself on a few occasions 


during the late 1990s. 


250 Maida Pitchford was to be given $10,000 under the 1985 Will, $20,000 under the 1999 


Will and $20,000 under the 2001 Will. 


251 Berniece Parfitt was to receive nothing under the 1985 Will, $20,000 under the 1999 


Will and $20,000 under the 2001 Will. 
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252 Jane Leech was to receive nothing under the 1985 Will, $30,000 under the 1999 Will 


and $30,000 under the 2001 Will. 


253 Wendy Parfitt was to receive nothing under the 1985 Will, $10,000 under the 1999 Will 


and $10,000 under the 2001 Will. 


 
Betty Dyke’s Other Friends 


Judith and John Bailey 


254 John and Judith Bailey are the second and third Plaintiffs in this proceeding. They 


have been married for 34 years. 


255 Judith has had training in aged care and other areas directly related to aged care, 


including attending workshops and seminars on Advocacy Guardianship and 


Administration, Counselling Skills, HACC Assessment and Case Management,139 


Aged Abuse and Geriatric Psychiatry. She has worked for some 20 years with 


children with disabilities and with adults requiring home support. From 1989 to 1997 


she worked for the Shire of Buninyong and the City of Ballarat Council Home Care 


Services. She was the Relief Homecare Supervisor with the Shire of Buninyong until 


she retired in 1997. 


256 John Bailey is employed by the Department of Health & Community Services 


(Certificate IV Community Services) and works with adults with disabilities. During 


the 1970s he worked with his wife Judith in two separate residential schools for 


children and adults with disabilities, namely "Warrah" in Dural, NSW, and "Wandin" 


in Mt Martha, Victoria. 


257 Judith and John Bailey met Betty Dyke at her farm in Craigie Road in 1974 after they 


moved to Mt Martha from Dural to work at “Wandin” – a Rudolf Steiner Curative 


Home, which is a residential school and sheltered farm for adults and children with 


disabilities. They met at Betty Dyke’s farm in Craigie Road, Mornington. They also 


 


139 See: Aged Care Branch, Rural and Regional Health and Aged Care Services Division, Victorian Government 
Department of Human Services Framework for Assessment in the Home and Community Care Program in 
Victoria, June 2007. 
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met Betty Dyke’s mother at that time. Betty lived with her mother in the farmhouse 


until her mother’s death in 1978. They also met Betty Dyke’s friend and farmhand Joe 


Nolan at this time. Joe slept in the bungalow next to the farmhouse. 


258 During the late 1970’s Judith and John Bailey John became very close to Betty Dyke 


and her friend Joe. 


259 In or about 1979 or 1980 Betty Dyke offered part of her land to the Bailey’s to move 


onto. They declined this offer. After Joe died in 1983, Betty again made an offer to 


Judith and John Bailey to move onto part of her land. Betty told them that she wanted 


the Bailey’s and their family to come and live with her. Although they were grateful 


for this offer, they never took it any further. 


260 After Joe’s death in 1983 the Baileys became even closer to Betty Dyke and visited her 


farm regularly. During the 1990s they continued to visit Betty Dyke up to three times 


a year until her death in 2004. They visited Betty regularly when she was in the 


Mornington Private Nursing Home and the Carrum Downs Private Nursing Home 


during the last two years of her life. 


261 John and Judith Bailey were to be given $30,000 under the 1985 Will, $60,000 under 


then 1999 Will and $20,000 under the 2001 Will. 


 
Ronald Raymond and Lynette Raymond 


262 Betty Dyke’s stock agent was Ronald Raymond. He was also a lifelong friend. He 


was married to Lynette Raymond. 


263 Ronald Raymond had known Betty since he was a boy working at the Tanti stock 


market at Mornington, which is the site of the present day Tanti Hotel. He later 


worked at the former Dandenong stock market (now Pakenham stock market). He 


selected cattle for Betty to purchase and used to visit her farm a couple of times a year 


to choose cattle from Betty’s herd which were ready for sale. This continued even 


after he retired. He continued to assist in this way until some months before Betty 


Dyke died. 
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264 Ronald and Lynette Raymond were to be given $20,000 under the 1985 Will. Under 


then 1999 Will Ronald was to receive $40,000 in his own right, and under the 2001 


Will, the earlier position was restored with Ronald and Lynette to receive $20,000. 


 
Executors 


Mr Ross Wadeson 


265 Ross Wadeson is a certified practising accountant who has been in practice for over 


thirty six years. He is the principal of the firm Ross Wadeson Accountants. He has 


conducted his own practice since 1983. 


266 Until his death in late 1995, Hugh Muldoon had been the accountant for Betty Dyke. 


In 1995 Hugh Muldoon died. Mr Wadeson took over some of his clients including 


Betty Dyke. He first met her in February 1996. He was her accountant from that time 


until her death. He prepared her income tax returns, and her business activity 


statements after the introduction of GST and he gave her general tax and accounting 


advice regarding her financial affairs and the running of her farm business. 


267 Mr Wadeson last visited Betty Dyke in relation to taxation matters in July 2000. After 


that the information was mailed to him by Denise Knaggs who began to manage her 


business affairs. 


 
Mr Ian Moffatt 


268 Ian Moffatt, was a solicitor engaged to take instructions for and prepare the 1999 Will. 


Mr Moffatt established his legal practice in Mordialloc in March 1999 at 5/540 Main 


Street, Mordialloc. His wife, Esther Ruberl was his assistant. Prior to 4 August 1999, 


Betty Dyke did not know Mr Moffatt. 


269 Shortly after establishing his practice he became known to Mr Wadeson, who was 


Betty Dyke’s accountant. Mr Wadeson conducted his accounting practice from an 


office across the road from Mr Moffatt. 


270 Some time prior to 4 August 1999 Mr Moffatt was asked by Mr Wadeson to meet Betty 


Dyke for the purposes of her making a new will. On 4 August 1999, Mr Wadeson 
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accompanied Mr Moffatt to Ms Dyke’s, property at Craigie Road, Mornington where 


he met Betty Dyke for the first time. 


271 Mr Moffatt was engaged by Ms Dyke to prepare her 1999 Will. He was appointed as 


an alternate executor to Mr Wadeson. 


 
Mr Brian Kollias 


272 Brian Kollias was a solicitor and partner in the firm of solicitors, Hunt, McCullough, 


Kollias & Co. At the relevant time in the years 2000 and 2001 the practice was owned 


by Mr Kollias. 


273 Mr Kollias died prior to the trial. He swore an affidavit which is in evidence in the 


proceeding, except for some parts which I ruled to be inadmissible. 


274 Kerry Kollias is the wife of the late Brian Kollias. She was employed as a probate 


clerk at the office of Hunt, McCullough Kollias & Co from January 2000 to June 2004. 


275 Elizabeth Kollias is the daughter of Brian and Kerry Kollias. She is a solicitor and was 


employed by her father’s firm at the relevant time in the years 2000 and 2001. Since 


her admission as a solicitor in 1995 she has practised in the area of wills and probate. 


This occupied about 20% of her practice. 


276 Mr Kollias was well known to Tim Knaggs. Tim Knaggs said that he had first met 


Mr Kollias during the period when he was a principal solicitor in his firm. In 2000 he 


said that he knew him as a solicitor. However, Kerry Kollias, described Tim Knaggs 


as a friend of her late husband, or at least an acquaintance, of his. I accept that Tim 


Knaggs was a friend of Mr Kollias. 


277 Mr Kollias first became involved with Betty Dyke in a professional capacity after Tim 


Knaggs commenced managing the subdivision of a parcel of Betty Dyke’s farm. This 


was concluded in 2000. 
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278 Subsequently, Mr Kollias became an executor of Betty Dyke’s estate pursuant to the 


December 2000 Codicil and the 2001 Will prepared by his firm under the supervision 


of his daughter, Elizabeth Kollias. 


 
VULNERABILITY OF BETTY DYKE 


279 Commencing in the late 1990’s Betty Dyke became disabled, both physically and 


mentally. With the passage of time, her condition progressively deteriorated, 


ultimately resulting in her hospitalisation on 19 June 2002 with a diagnosis of 


advanced dementia. 


280 Despite her stoic independence and strength of character, in her twilight years Betty 


became frail and vulnerable. The increasing physical pain she suffered from 


curvature of the spine and the anxieties this brought about, combined with the slow 


onset of dementia began to press upon her. In her later years Betty Dyke became 


lonely and fearful, particularly as to the fate of her animals when she died. 


 
Physical and Anxiety Condition 


281 Betty Dyke suffered principally from curvature of the spine (thoraco-lumbar kypho- 


scoliosis), causing chronic back pain. She also developed depression and suffered 


anxiety. 


282 Denise Knaggs said on the subject, which I accept: 


Over the years I took Betty to numerous doctors, specialists, chiropractors, 
acupuncturists, pathology laboratories and hospital short stays and the like. 
She often used to say “The pain is so bad, I feel as though I’ve been kicked in 
the stomach from front to back”. Because of her age, each doctor found her to 
be a difficult case. From about 1996 she suffered from chronic arthritis and 
spinal kyphosis. Physiotherapists did not provide any relief. Betty relied on 
the support of her magnetic “Dick Wicks” belt. She wouldn’t get dressed 
without it. 


 
283 In 1997 Betty Dyke was referred to an osteopath, Dr Brian Nicholls. He reported on 1 


September 1997. I accept his findings stated in the following terms: 


Miss Dyke first presented at this Clinic on 13/8/1997 complaining of pain in 
the right mid-lumbar and sacro-iliac regions, travelling into the lateral and 
posterior aspects of the right thigh. She complained of difficulty in straitening, 
and indeed had an obviously stooped posture and gait. On examination she 


913







had a marked lumbar scoliosis, minimal lumbar spine extension from her 
flexed position, and loss of right rotation and right sidebending. The ilio-psoas 
were markedly hypertonic, especially on the left, and there was tenderness on 
palpation in the left lower quadrant, and to a lesser degree on the right. A 
measured leg length difference of some 2 cm was noted, possibly contributing 
ton an obvious pelvic tilt. … her lifestyle is a heavy and active one, and her 
present problems make it difficult for her to do her farm work. [Emphasis added] 


 
284 Dr Jack Knobel commenced treating Betty Dyke as her general practitioner in 


September 1994. Commencing in early consultations, Dr Knobel prescribed Betty 


Dyke Serepax tablets for her anxiety and Digesic tablets to manage the pain as her 


principal treatments. She also took Visken tablets which had been prescribed for her 


to stabilize her blood pressure, and later in March 2002 a Fentanyl Patch was 


prescribed in an attempt to control her increasing pain. 


285 Serepax is from a family of drugs known as Benzodiazepines. It has a sedative effect 


designed to control anxiety. Digesic was prescribed to control her pain. Dr Knobel 


continued to regularly prescribe these drugs for Betty Dyke. The dosages varied 


between ½ - 1. 30 mg tablets of Serepax, three times daily. As at 30 September 1999 


the dosage of Serepax prescribed for Mrs Dyke amounted to 90 milligrams per day. 


286 Betty Dyke was of slight build. Her height was 148 cm. In March 2002 she weighed 


41 kg, although she may have weighed more in August 1999. Although Dr Knobel 


had no record of her weight prior to March 2002, he described her as being “always 


very thin”. He estimated a weight of between 45 to 50 kg. 


287 By August of 1999, Betty Dyke’s posture was also markedly abnormal. By this time 


she was drastically bent over forwards and sideways. However, she refused to 


undergo any kind of surgery. At one point she was advised by an orthopaedic 


surgeon to have a hip replacement which may have alleviated some of her symptoms, 


however, she stubbornly rejected this advice. Accordingly, management of her 


symptoms by the administration of drugs was the only course open. 


288 With the passage of time, her physical disability progressively worsened, such that by 


January or February 2002 she was bent over almost at an angle of 45 degrees to one 


side.  As the curvature progressed, the pain which accompanied it increased, 
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requiring increasing medication. Her capacity to undertake chores on the farm 


decreased and she became more dependent on others to assist her. 


 
Self Medication 


289 Professor Carmelle Peisah was called by the Defendants to give evidence. Professor 


Peisah is an adult general and old age psychiatrist. She has published extensively in 


the field of her expertise, including articles and papers dealing with the relationship 


between dementia and the will making process.140 


290 I accept the following evidence of Professor Peisah: Benzodiazepines, which include 


Serepax, have a sedatory effect. However, they may also cause “paradoxical 


disinhibition or increased confusion” as well as dependence and withdrawal 


symptoms with prolonged use. In an article which she co-authored141 the Professor 


also said: 


Strictly speaking, benzodiazepines should be ceased after two to three weeks 
due to the potential for dependence and tolerance; however, for those who 
require benzodiazepines for longer periods, doses should be slowly tapered 
before ceasing. 


 
291 I also accept the evidence of Professor Peisah when she said that, although some 


people are surprisingly tolerant to the effects of Serepax if they have been taking the 


drug for a long period, marked changes in dosage could result in confusion. She 


regarded halving the dose as a “significant reduction” which could be associated with 


confusion. Similarly, increasing the dosage could have the same effect. She said that 


an extra quarter or even an extra half tablet may not make a big difference in an 


elderly subject, but certainly doubling the dosage would make a big difference. 


292 Dr Lloyd, a consultant neuropsychiatrist with expertise in the care of the elderly, was 


broadly in agreement with Professor Peisah on this issue. I accept his observations 


about the drugs prescribed for Betty Dyke. For a person of the weight and build of 


 


140 See for example: Peisah, C. and Brodaty, H., ‘Dementia and the will-making process: the role of the 
medical practitioner’, The Medical Journal of Australia Vol 161 19 September 1994, 381 (Exhibit P 18); 
Peisah, C., ‘Giving Expert Opinion in Matters of Testamentary Capacity: Nine Commonly Asked 
Questions’, Continuing Legal Education Seminar NSW, June 2005, 1 (Exhibit P 17). 


141 Peisah, C. and Brodaty, H., ’Pharmacological Management of Challenging Behaviours in People with 
Dementia’, (1997) 27(1) Australian Journal of Hospital Pharmacy 49 (Exhibit P 23). 
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Betty Dyke, Dr Lloyd described 90 milligrams of Serepax per day as “a significantly 


high dose”. He also said that if the dosage consumed by Mrs Dyke was more than 90 


milligrams, the adverse effects of the drug “would be compounded”. Dr Lloyd 


described the effect of variable dosages of the drug being taken by a patient: 


If the doses change quite significantly day to day there can be a picture of 
toxicity where there is almost a picture of confusion arises, disorientation, 
disorganised language, sedation, non-comprehensible language. If the doses 
levels drop off quite dramatically there may be a withdrawal state that 
develops 24, 48 hours or so later, and there can be a withdrawal type picture 
which we would call a delirium where again there may be confusion. So 
where there are rapid fluctuations of administration withdrawal, erratic 
administration, there can be quite marked fluctuations in the cognitive 
presentation. 


 
293 The approach Betty Dyke adopted to control her increasing pain included self- 


medication. She commonly ignored the prescribed dosages and intervals for the 


taking of her medication. This was a dangerous course, given the potency of the 


Serepax which had been prescribed for her. Nevertheless, the quantities of the drug 


regularly supplied by her pharmacist pursuant to the prescriptions prepared by her 


treating doctor provided for up to 10 extra tablets of Serepax each month. This 


enabled her to self-administer the additional tablets at any time over and above the 


dosage which had been prescribed for her. 


294 Judith Bailey had training in personal care and other areas directly related to personal 


care. She worked for at least 20 years with children with disabilities and with adults 


requiring support in their own homes. From 1989 to 1997 she worked for the Shire of 


Buninyong and (after amalgamation) the City of Ballarat Council Home Care Services. 


I accept the evidence of Judith Bailey when she said: 


In 1998 I saw Betty self-medicate with Serepax. When I noticed this I was very 
firm with her. Betty told me on several occasions that she took an extra quarter 
of a tablet as she felt she needed them. I told her on this occasion and on other 
occasions in 1998 and 1999 when Betty mentioned to me that she did this, that 
these tablets were addictive and that one had to be careful not to self-medicate 
and to follow the doctor’s directions carefully. … I did not see Betty self- 
medicate again but she told me that sometimes she would take an extra piece 
of tablet if she didn't feel well. … In about late 1999 Betty asked me to look at 
her tablets and we discussed the strength of the tablets. Betty said that she did 
not know what strength the tablets were despite the fact that this information 
was readily available on the packet. 
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295 I also accept Shirley Huyton’s evidence about Betty Dyke’s practice of self-medication 


when she said: 


Betty had curvature of the spine for which she took pain killers. She would 
have these tablets sitting on the kitchen table and Betty told me that she would 
take these tablets randomly. She said words to the effect that they were the 
only thing which kept her going. I do not know what these tablets were but I 
know that Betty took them for the pain in her back and stomach. I saw her take 
these tablets on many occasions. 


 
… During the 1980's and 1990's I visited Betty at various times of the day and I 
saw Betty take a tablet on many of these occasions no matter what time of the 
day I visited. Betty said to me on many occasions during the 1980's and 1990's 
words to the effect "These are what keep me going". … "When I'm in pain I take 
them." 


 
296 I also accept what Colin Nicholson said on the subject: 


From about 1997 onwards, on many occasions when I visited Betty, I saw Betty 
take a tablet and 15 minutes later I saw her take another one. Whenever I 
asked Betty what the tablet was, she told me it was Serepax. I told Betty on 
these occasions that she had already taken a tablet and Betty said to me words 
to the effect "Have I?" 


 
297 I find that over time Betty Dyke’s pain increased. She also became more forgetful. 


The combination of these two factors more than likely contributed to an escalating 


tendency towards indiscriminate self-administration of the drug Serepax. With that, 


her propensity to suffer the effect of confusion correspondingly increased. 


298 The Defendants did not advance a case that the testatrix’s condition varied to such an 


extent that it was possible for her to have lucid intervals at the relevant times.142 


However, the Plaintiffs case was that Betty Dyke’s mental condition varied from time 


to time, and to a marked degree, as a result of her self-medicating with Serepax. 


299 I accept both Dr Lloyd’s and Professor Peisah’s evidence that Serepax can cause 


confusion in an elderly patient, particularly if it is taken in varying doses. I also 


accept that Betty Dyke self-medicated with the drug and administered varying doses 


to herself, and that this is likely to have escalated as time went on and her pain and 


discomfort increased. 


 


 
142 Cf. Kantor v Vosahlo [2004] VSCA 235. 
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300 However, there was no evidence that at any relevant time when she gave instructions 


for any of the wills or codicils or when she executed those instruments, she had self- 


medicated with Serepax causing impairment of her cognitive processes on those 


occasions, although I accept the possibility that she may have been so affected. 


 
Emotional Vulnerability 


301 Betty Dyke tended to become consumed with feelings of isolation, loneliness and self- 


pity. In 1999 she said to her solicitor, which I accept: 


I don’t know of anyone to whom I feel a responsibility. I don’t know of anyone 
else. Most of the ones I used to know are dead. Sometimes I see someone I 
haven’t seen for 20 years but no one else. No brothers or sisters. Its a pity I 
hadn’t and I never married. 


 
302 From about 1997 Betty spoke openly and with increasing frequency about herself with 


her relative, Enid Nicholson. Her conversation was especially concerned with her 


pain and her loneliness. From about 1997 onwards Betty repeatedly told Enid that she 


wanted to have someone come and live with her. 


303 Denise Knaggs, who had the greatest contact with Betty Dyke on a day to day basis, 


observed emotional changes in Betty Dyke towards the end of 2000, especially the 


emergence of a greater level of emotional dependence. Denise Knaggs provided the 


following description, the accuracy of which I accept: 


Well, towards the end of 2000 she was probably starting to be different, but 
certainly in the New Year she was different. 


 
Towards the end of the Year 2000 she was starting to be different; how did that 
difference show itself towards the end of 2000?---Just wanting us around and 
needing us more. You know, she’d ring up quite frequently, which was 
different, I guess. Well, different to us, because she’d leave messages on the 
telephone and things and say she was lonely and things like that. 


 


304 Betty Dyke became increasingly vulnerable to the influence of those she thought 


offered her the facility to remain at home in her old age and allow her to care for her 


beloved animals. She became deeply anxious about her future. She told Enid 


Nicholson that she was extremely worried about her animals and about who would 


look after them if she could not. Betty said to Enid Nicholson repeatedly, "I don't 


know what is going to happen to my animals if anything happened to me". Judith 
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Bailey confirmed what I accept to be an accurate depiction of the perception of Betty 


Dyke’s fears and anxieties when she said: 


Betty always vowed she would not leave her home and would not go to a 
nursing home. She stated on many occasions that she wished to stay in her 
own home for the rest of her days. From 1998 onwards her wish to stay in her 
home for the rest of her days became a central focus of Betty’s conversations 
with me. During these conversations she constantly said to me that she was 
worried about how she was going to manage to look after herself and the farm 
for the rest of her life and stay in her own home. 


 
305 Tim Knaggs also described Betty Dyke as having an emotional vulnerability to 


suggestion from persons in authority. I accept the following description as accurate 


when he said in his cross-examination: 


She’s also a very vulnerable lady at that time [in 1999, at the time of 
preparation of the 1999 Will] isn’t she, vulnerable to suggestion?---Well she’s 
not vulnerable to suggestion. Betty never was vulnerable to suggestion but she 
was vulnerable for – to anybody that perhaps exercised power over her that 
she didn’t know. 


 
Betty Stops Driving 


306 From about 1998 Betty Dyke became increasingly dependent on other people to drive 


her to shops, attend medical appointments and the like. By late 1999 Betty Dyke 


stopped driving altogether. Denise Knaggs, for the main part, took on the task of 


driving Betty Dyke in the course of assisting with her daily living. 


307 I accept the evidence of Colin Nicholson when he made the following observations: 


From my conversations with Betty, I observed that she stopped driving to the 
Dandenong market, in about the early 1990’s and she stopped driving 
altogether in about 1998 or 1999. I observed from my conversations with Betty 
that she needed other people to drive her to do her shopping and to attend 
doctor’s appointments from about 1998 or 1999 onwards. 


 
308 This was confirmed by Judith Bailey: 


In about mid 1999 Betty said to me that she wanted to stop driving altogether 
and preferred to be driven. Denise told me that she tried to encourage Betty to 
continue to drive but Betty was adamant that she preferred Denise to drive her. 
By late 1999 Betty had stopped driving altogether. 


 
I accept the accuracy of these observations. 
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Betty Dyke’s Lifestyle 


309 There was evidence that from about 1998 onwards Betty Dyke’s living standards 


deteriorated. 


310 In her 4 July 2002 letter to the Guardianship Board in support of her application for 


guardianship of Betty Dyke, Denise Knaggs said this about Betty’s housekeeping and 


personal hygiene, which I accept as a true account: 


During Betty's later years her interest in housekeeping became nonexistent and 
her hygiene levels dropped. This became a concern to family, others and 
myself who knew her well. Her dogs (her children) lived inside, including 
sleeping on and under her bed, excreting and eating in the house. Betty loved 
having her favourite Pomeranian "Honey" lick her face, eyes, ears and in fact 
any bare skin … 


 
311 In the light of these statements, I do not believe Denise Knaggs when she swore in her 


trial affidavit that: 


[U]ntil her hospitalisation in 2002 I did not notice any change in her 
conversation or behaviour. She was always forthright and capable of a good 
conversation and this did not change over the years. Over the years there was 
no change in her dress and hygiene. 


 
312 From about 1998 Betty tended to live more in her kitchen. She often slept in the big 


chair in the kitchen by the stove where it was warm. During this period, Betty 


chopped up the animals’ food in the same place as her own, on a plastic mat stuck to 


the table. This mat was full of cutting marks. She would wipe the mat but not 


remove it so as to wash it down adequately. 


313 From 1998 onwards Betty Dyke’s eating habits also suffered a decline: she did not eat 


much; she ate vegetables which she had boiled in a pot on the stove and kept in the 


fridge for several days; she also ate boiled chicken; and, she liked to eat ice cream and 


cakes. She did not have any lower dentures. She could not chew and mainly ate soft 


foods. By 1998 Judith Bailey observed that the range of protein and vegetables in her 


diet had reduced. 


314 However, Betty Dyke was resistant to change and refused to accept Enid Nicholson’s 


and others’ suggestions for renovations and improvements to her house, which might 


have made her more comfortable. 
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315 There was also evidence that, by about 1998, Betty Dyke began to attend less 


assiduously to her domestic and farming chores. For example, the aviaries were not 


cleaned daily as had been done in the past. Nevertheless, she pushed herself through 


her chores even though it was an increasing effort for her to get going in the morning. 


She began to tire easily and needed to rest more often. 


316 In considering her lifestyle it is necessary to separate what could be considered 


evidence of eccentric living habits from evidence of cognitive decline. 


317 Betty managed her household in an unorthodox manner. Dogs, birds and other 


animals lived inside. Dogs slept in her bed. She spread newspapers in the hallway to 


allow them to defecate. As stated, she cut up her food on the same table mat that she 


used for the dog food. She bathed herself using a hand basin near the fire rather than 


using the bath or shower. 


318 However, much of this conduct was directed towards achieving a practical result. For 


example, she was able to keep warm and ward off loneliness by sleeping with her 


dogs; he was able to clean up after them more easily by spreading newspapers on the 


floor; and she was able to enjoy the fire whilst bathing. In my opinion, activities such 


as these do not of themselves point to cognitive decline, and I disregard them for this 


purpose. 


319 Further, in considering the question of her cognitive decline, it is also necessary to 


distinguish change attributable to it from changes in her lifestyle resulting from a 


typical “slowing down” due to old age and to her physical disabilities. 


320 In my opinion, a deterioration in her ability to look after herself as described by 


Denise Knaggs in her letter to the Guardianship Board, taking short-cuts such as 


chopping up animal food on her kitchen table mat, reducing the range of her diet and 


cutting down on her domestic and farming work, do not necessarily point to cognitive 


decline, and I disregard this body of evidence for this purpose. However, it does 


serve to illustrate her increasing dependence on the support of others and her 


vulnerability in this respect. 
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Betty Dyke’s Inability to Manage Her Business Affairs 


321 During 2000 Betty Dyke became unable to manage her taxation affairs as she had 


previously done. Mr Wadeson last visited Betty Dyke in relation to taxation matters 


in July 2000. Prior to that time Betty Dyke had been independent and was well able to 


give competent instructions for the preparation of her taxation returns. However, as 


Denise Knaggs noted in her Guardianship Letter of 4 July 2002, on an annual visit by 


Betty Dyke’s accountant, Mr Wadeson, which I infer was in mid-2000, it was 


requested that Denise Knaggs keep the accounts and invoices for Betty Dyke. This 


resulted in Denise Knaggs reorganising Betty Dyke’s accounting system, which was 


then controlled by her. Further, after July 2000 taxation information was posted to 


Mr Wadeson by Denise Knaggs who took over this task. 


322 An enduring power of attorney pursuant to s.114 of the Instruments Act 1958 was 


conferred by Betty Dyke on Denise Knaggs on 19 September 2000. In relation to this, I 


accept what Judith Nicholson said: 


Commencing in 1998 and proceeding through to 1999 it was obvious to me that 
Betty was unable to look after her affairs and to take care of herself. Early in 
2000 I made a special trip to discuss whether Betty could give an Enduring 
Medical Power of Attorney. I rang both Denise and Betty to tell them I was 
coming for this purpose and I took a Power of Attorney form with me. I 
considered this step needed to be arranged as soon as possible as I felt it could 
be needed in the near future. At that time I did not know whether Betty would 
understand the effect of signing such a Power of Attorney. When I discussed 
this proposed Power of Attorney with her, Betty seemed to understand that I 
regarded it as an important legal document but she did not know what it 
meant. Denise brought a Financial Power of Attorney form with her. I 
considered becoming Betty’s Attorney but felt that since Denise was close by 
and as I was more than a two and a half hour drive away, Betty needed 
someone closer to her. I firmly believe Betty was not capable of understanding 
or organizing this by herself. 


 
323 In notes she prepared for the social workers at the Frankston Hospital after Betty 


Dyke’s admission in June of 2002, Denise Knaggs said: “Betty’s financial matters are 


managed by me (Enduring Power of Attorney since 2000) at Betty’s request and 


through the guidance of her Accountant, Solicitor and Bank Manager”. I accept this 


as the true position. 
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324 Denise Knaggs also said in her letter to the Guardianship Board dated 4 July 2002, 


which I accept: 


On an annual visit from her Accountant (Ross Wadeson) it was requested that I 
keep the accounts/invoices in order for Betty: This resulted in folders being 
purchased and all Betty's paperwork that had previously been placed in 
cupboards, buckets, drawers, shelves (never to be found-when needed) were 
now sorted and kept in one place. 


 
A separate account for her living expenses including a Flexicard was obtained, 
which I operate for her. Betty was present at all these meetings with the 
National Bank and a copy of everything sent to her Accountant. Betty's 
financial affairs are now all in order and her Business Activity Statements are 
attended to by me and posted to her Accountant for finality. 


 
Tim Knaggs Assumes Control of Ms Dyke’s Banking Business 


325 Tim Knaggs also assumed control of Betty Dyke’s banking business, further 


evidencing her increasing incapacity to manage her own affairs, and her increasing 


dependence upon the Knaggs. 


326 In January 2000 Betty Dyke was in need of assistance to transfer a term deposit into 


her name which was held in the BHP Credit Union in the name of the Estate of her 


late father, S A Dyke. Tim Knaggs acted on her behalf in this process. This matter 


was finalized on 12 July 2000 with the balance held by the credit union being 


transferred to her account with the National Australia Bank. This was the first time 


that Tim Knaggs had acted on Betty Dyke’s behalf in dealing with her bank. 


327 This led to Tim Knaggs becoming involved in the consolidation of five separate bank 


accounts Betty Dyke held in the National Australia Bank into one long term capital 


growth account. On 31 October 2000 Tim Knaggs took the step of speaking directly to 


Betty Dyke’s accountant regarding the proposed direction of her term deposits. The 


following day he contacted Mr Hepworth, Betty Dyke’s bank manager at the National 


Australia Bank, and arranged a meeting with Betty. Then, in July 2001 Tim Knaggs 


and Betty Dyke attended a meeting with Mr Westwater, Betty Dyke’s new bank 


manager at the National Australia Bank. Tim Knaggs said that on that occasion, after 


initial discussion, he left Betty with Mr Westwater and sat in the waiting room at the 


bank entrance while the re-organisation of her affairs was planned. However, Tim 
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Knaggs was or became well aware of the financial plan which had been organised for 


Betty Dyke. As Tim Knaggs said, to his knowledge: 


The result of the discussion, advice and planning with the Financial Planner 
was that all of Betty Dyke’s investments were rolled into one investment 
portfolio with her cheque accounts and everyday accounts consolidated, 
reducing the need for her to carry cash. 


 
Tim Knaggs Assumes Control of the Subdivision and Sale of Part of ‘Sefton 
Grange’ 


328 Another important transaction managed by Tim Knaggs was the subdivision and sale 


of a portion of Betty Dyke’s Craigie Road farm, “Sefton Grange”. This took place in 


2000, with the proceeds being distributed to the Neighbours in early 2001. 


329 In about January or February of 2000, Betty Dyke decided to sell a portion of her land 


and distribute the proceeds to the Neighbours. This project involved subdividing the 


27 hectares which comprised her property “Sefton Grange”, into two lots: one 17.7 


hectare lot and one 9.3 hectare lot. 


330 The project proceeded. The plan of subdivision was certified by the Mornington 


Peninsula Shire Council on 28 April 2000 and a Statement of Compliance was issued 


on 26 May 2000 permitting the Plan of Subdivision to be registered at the Land 


Registry.  The subdivided land was subsequently sold in December 2000 for 


$1.3 million. On 12 December 2000 a file note on the Hunt, McCullough, Kollias & Co 


file records reads: 


Could you please call Tim or Denise Knaggs re: Miss Dyke sale, want to know 
progress. On 5975 1417. 


 
The proceeds of the sale were subsequently distributed between the three groups of 


Neighbours, with each couple receiving a total of $413,320 by 2 May 2001. 


331 Betty Dyke was not capable of managing the subdivision venture and called upon 


Tim Knaggs to undertake the project. Although he denied that he was the person 


who effectively managed the subdivision, I do not accept this evidence. A friend of 


Tim Knaggs, Mr Brian Kollias, a principal of the firm Hunt, McCullough, Kollias & 


Co, was engaged to undertake the legal work for the subdivision. The statement of 
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account for professional fees dated 26 June 2000 from the firm addressed to Ms Dyke 


for the legal work done in respect of the plan of subdivision acknowledges a number 


of attendances directly on Tim Knaggs at key stages in the process. The account 


provided: 


TO: Our professional costs in this matter, including: 


Attending Mr Knaggs on your behalf taking initial instructions; perusing Plan 
of Subdivision; attending Mr Knaggs to collect cheque for registration fees; 
drawing and engrossing Application for Plan of Subdivision; letter to 
Melbourne Agents enclosing Subdivision for lodging at the Land Titles Office 
on our behalf; attendance upon Mr Knaggs receiving Statement of Compliance; 
letter to Melbourne Agents enclosing Statement of Compliance for lodging on 
our behalf; telephone call from Melbourne Agent; telephone call to Mornington 
Peninsula Shire Council re: error on Statement of Compliance; telephone 
attendance upon you; telephone attendance upon Mr Knaggs; perusal of 
registered dealing; accounting to you and all professional skill, care and 
attention generally. [Emphasis added] 


 
Apart from a single telephone attendance on Ms Dyke, which preceded a telephone 


attendance on Mr Knaggs, the account makes no mention of any other attendances on 


Betty Dyke in the course of the subdivision. There can be little doubt that Tim Knaggs 


assumed effective control of the subdivision project, and he did so because Betty Dyke 


was no longer capable of undertaking the work on her own. 


332 I accept that Betty Dyke may have described the rationale for the project to different 


people in different ways. There was evidence that she said to members of her family 


that the Neighbours were “pressuring her” to sell her land and that "they're trying to 


make me sell my land" and that “the neighbours had said to her that they had not 


been adequately paid” and that “the neighbours had suggested to her that she should 


sell part of her land so that they would be paid more for the help they were giving 


her.” 


333 However, although Betty Dyke may have uttered statements such as these from time 


to time, there was no evidence before me that the Neighbours in fact pressured Betty 


Dyke to sell a portion of her land in the way she may have suggested. 


334 There was also evidence that, following the distribution of the sale proceeds derived 


from the subdivided land to the Neighbours, Betty Dyke made statements to the effect 
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that “I’ve paid them out” or “that’s it for them”. In making such statements I am not 


satisfied that Betty Dyke was intending to substitute the inter vivos land transaction 


for the testamentary dispositions she had in contemplation for the Neighbours. There 


are a number of other possible explanations for her conduct. She may have felt a 


degree of embarrassment as to the level of her generosity to the Neighbours reflected 


in her will which she wished to disguise. There was also evidence that the recording 


of hours and the calculation of payments owing to the Neighbours for work they did 


on her farm was becoming increasingly burdensome for Betty. The substitution of a 


single lump sum payment for regular payments calculated on an hourly basis would 


have provided an obvious solution. Even though Betty was not ultimately able to 


implement such a plan, and hourly payments to the Neighbours appear to have 


continued, it is possible that she had the idea for a lump sum payment in mind at the 


time she made the statements attributed to her. 


 
Betty Dyke Vulnerable in a Commercial Dealing 


335 Mr Kollias swore in his trial affidavit that in July 2000 he was informed by Tim 


Knaggs that Betty Dyke wanted to sell the subdivided 9.3 hectare lot. 


336 Mr Kollias further swore in his trial affidavit that in a meeting with Betty Dyke in July 


2000, she advised him that she did not want to engage an estate agent to sell the 


property. I accept that she did instruct Mr Kollias to this effect. Mr Kollias assumed 


the role of selling the property. Subsequently he sought expressions of interest for the 


purchase of the subdivided land through several of his contacts and through Watsons 


Surveyors who had a range of developer clients. 


337 Mr Kollias swore in his untested trial affidavit that he met with Betty Dyke and Tim 


Knaggs on 30 November 2000 to discuss the sale and the price. He also said that Betty 


Dyke told him that “if we could achieve better than the $1.2 million price she would 


sell”. However, given that Mr Kollias had passed away before the trial, the 


communications between the parties on this issue could not be tested. In particular, 


the contents of the Hunt, McCullough, Kollias and Co file and other matters could not 


be put to him. Consequently, I give no weight to this part of his evidence. 
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338 In spite of the direction of Betty Dyke given to Mr Kollias that she did not want to 


engage an estate agent, an estate agent was in fact engaged to sell the land. Mr Bruce 


Phillips of the real estate firm Bruce Davis Real Estate Pty Ltd was engaged following 


a discussion with Mr Kollias. On 1 December 2000 Mr Davis sent a copy of a 


document entitled “Sale Authority” to Mr Kollias requesting that he arrange for his 


client, Betty Dyke, to sign it. The “Sale Authority” was in the standard form of an 


exclusive sale authority issued by the Real Estate Institute of Victoria Ltd. 


339 Further, Ms Dyke’s solicitor, Mr Kollias was also appointed as an estate agent to sell 


the land and charged a commission of 1% for his services. Under the heading 


“Particulars of Appointment” in the “Sale Authority” and beside the printed word 


“Agent” the names of both “Bruce Davis Real Estate Pty Ltd” and “Hunt, 


McCullough, Kollias & Co” were handwritten in. Beneath the heading “Agent’s Fees” 


the following handwritten note appears: “3% (1% payable to Hunt, McCullough, 


Kollias)”. On a sale price of $1.3 million, the commission written in the Sale Authority 


together with GST was expressed to be “$28,600 + $14,300 (HMK)” – a total of $42,900. 


The nature of the service to be provided by the “Agent” was expressed in handwriting 


to be: “TO NEGOTIATE A BINDING SALE”. Beside the printed words “Signed by or for 


the Agent” a signature is provided followed by the handwritten note: “for HMK & 


Co”. 


340 In early December 2000 Betty Dyke signed the Sale Authority beside the printed 


heading “Signed by or for the Vendor”. I infer that her signature to the Sale Authority 


was obtained at the request of Mr Kollias and on his recommendation. Mr Kollias 


was at the time the solicitor acting for Ms Dyke in the sale transaction. Tim Knaggs 


came to know that Mr Kollias was to get or had obtained a commission on the sale of 


the subdivided land, however there was no evidence as to precisely when it was that 


he learned that this had occurred. There was no evidence that Betty Dyke ever 


questioned the commission payable to Mr Kollias pursuant to the Sale Authority or 


that Tim Knaggs ever raised the issue with him on her behalf. 
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341 Mr Kollias did not mention the Sale Authority or the circumstances of its origin in his 


affidavit. Consequently there is evidence neither as to whether the effect of the Sale 


Authority was explained to Ms Dyke before she signed it, nor whether or not she 


understood what she was doing when she executed the document. However, 


Mr Kollias did swear that he negotiated a sale price of $1.3 million for the subdivided 


land. 


342 Documents from the Hunt, McCullough, Kollias & Co file reveal further facts which 


were not included in Mr Kollias’ affidavit. It is clear that Mr Phillips of Bruce Davis 


Real Estate Pty Ltd presented Mr Kollias with the buyer.  On 5 December 2000 


Mr Phillips sent Mr Kollias what he described as a contract notice, and said that the 


offer from his purchaser would lapse at midnight on 7 December 2000. 


343 On 6 December 2000, Denise Knaggs took Betty Dyke to Mr Kollias’ office. Tim 


Knaggs met them there, but says that he remained in the foyer of the office of Hunt, 


McCullough, Kollias & Co while the signing of the contract took place. Why he was 


present at the office but was not present at the signing of the contract, and indeed why 


he was present at all, is unexplained. The contract was signed by Betty Dyke on 6 


December 2006. 


344 An interim account dated 5 February 2001 shows that Hunt, McCullough, Kollias & 


Co charged Betty Dyke as “Professional Costs” the full 1% commission of $13,000 plus 


Goods and Services Tax (GST) (10%), being a total of $14,300, noting the costs were in 


respect of “Commission on sale as agreed”. This amount was recorded in the interim 


account as having been paid in full. The Statement of Account in the Hunt, 


McCullough, Kollias & Co file records that the estate agent Bruce Davis Real Estate 


Pty Ltd was paid its full commission of $28,600 on 5 February 2001. Hunt, 


McCullough, Kollias & Co was also paid a further sum for costs and disbursements 


amounting to $4,856.49 on 7 February 2001. This sum was reflected in an account 


dated 23 May 2001 and was for conveyancing work arising from the sale of the 


subdivided land. The account included a component for: “perusing duly executed 


contract and section 32 vendor's statement from agent”. 
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345 The commission structure in the Sale Authority was totally imprudent as far as Betty 


Dyke was concerned. Furthermore, Ms Dyke’s apparent commitment to the 


commission was quite out of character given the degree of concern she had previously 


expressed about the level of charges that she had been billed by professionals that she 


engaged from time to time. This concern had previously caused her to have her 


former solicitor Mr Moffatt removed as an executor of her 1999 Will. 


346 A second and subsequent engagement to sell the remainder of her land after her death 


was procured by Mr Kollias. This was undertaken pursuant to an unidentified 


agreement with the other executors under the 2001 Will, namely Tim Knaggs, Robert 


Allen and Gary Smith. Pursuant to this agreement, Mr Kollias again charged a 1% 


commission to sell the land. This yielded him a fee payable by Betty Dyke’s estate of 


$151,100. I make no finding as to whether this conduct, in combination with the 


earlier transaction reflected in the Sale Authority of December 2000, constituted a 


contravention of s.12 Estate Agents Act 1958 (Vic).143 


347 The obvious lack of commercial prudence expressed in the commission structure of 


the Sale Authority evidences that by December 2000 Betty Dyke had become 


unusually vulnerable to the influence of those in a position to exercise authority over 


her, such as Mr Kollias and Tim Knaggs. 


 
Domestic Matters Managed by Denise Knaggs 


348 I accept the description provided by Denise Knaggs in her letter to the Guardianship, 


Board dated 4 July 2002: 


Eventually the task to keep Betty clean became full time. I would wash bed 
linen, including dog blankets, sweep, wash, scrub, mop the floors, chop wood 
and split kindling, collect bags of briquettes from the shed to replenish the 
wood fire stove. 


 
349 The involvement of Denise Knaggs extended to collecting and opening Betty Dyke’s 


mail. Each day she would collect the mail from Betty Dyke’s letterbox, open it and 


discuss the contents with Ms Dyke. 
 


143 Cf.FORMALISE Re Griffin::Ex parte Board of Trade (1890) 60 LJQB 235 at 237; Garbett v Rosemen 
Investments [2002] VSC 575 at [19 – 20]. 
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350 Further, since about 2000 Denise Knaggs was also accustomed to taking Betty Dyke 


shopping because, as she said in her Guardianship Letter of 4 July 2002, “she just can’t 


manage on her own”. 


 
Effect of Evidence as to the Relinquishing of Control 


351 I accept the evidence of Professor Peisah when she said that relinquishing the 


management of her financial affairs could have been the product of a choice exercised 


by Betty Dyke to take that course, or it could have been the product of cognitive 


decline. In this regard, Professor Peisah said: 


[F]inancial management is quite a high order, what we call a high order 
activity of daily living and there’s evidence to suggest that people with mild 
dementia, in fact, even the pre-stage mild cognitive impairment, might start 
losing their ability to manage their financial affairs. So, its either a normal 
person delegating saying, “I don’t want to deal with this any more”. [Or] [s]he 
could have had mild cognitive impairment and couldn’t deal with financial 
affairs or even mild dementia and couldn’t deal with her financial affairs. 


 
352 Denise Knaggs described Betty Dyke in her Guardianship Letter as having a “strong 


personality” and being “very independent”. Given Betty Dyke’s strong personality 


trait of independence, which I accept, and her previous conduct in dealing directly 


with the management of her financial affairs and banking business, together with 


other surrounding circumstances, I conclude that during 2000 Betty Dyke had become 


unable to manage her financial affairs by reason of cognitive decline rather than 


handing over control as a matter of free choice, and it was for this reason that she was 


prepared to allow Denise Knaggs to in effect become her financial manager and Tim 


Knaggs to organise her banking and other business. 


 
Conclusions as to Betty Dyke’s Vulnerability 


353 I conclude that by mid-1999, Betty Dyke was no longer capable of looking after 


herself. 


354 Physically the pain in her back from the twisting of her spine and the referred pain in 


her legs were worsening. Nothing seemed to ease the pain. She had tried wearing 


shoes of different heights and back supports. She refused an operation recommended 
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by her medical practitioners because she was fearful that it would prevent her caring 


for her animals. 


355 Betty Dyke tried to encourage others to move onto her property and look after her. 


She had attempted this in the latter half of 1999 when she requested Judith Bailey and 


her husband John Bailey to move onto her property, but they declined to take up her 


offer. 


356 She became increasingly dependant on her neighbours, Denise Knaggs, Robert and 


Sandra Allen and Gary and Diane Smith for care and support, with Denise Knaggs 


assuming the role of principal care giver. 


357 I accept that Betty Dyke was particularly vulnerable to suggestion from people she 


did not know and who were in a position to exercise influence over her in relation to 


her legal affairs, and that this was known to and understood by Tim Knaggs in 1999, 


at the time of preparation of the 1999 Will and subsequently her March 2000 Codicil. 


358 Betty Dyke’s physical disability was compounded by the onset of dementia which 


progressively debilitated her to the point where, on 19 June 2002, she was admitted to 


the Frankston Hospital with a diagnosis of advanced dementia. 


 
MENTAL HEALTH OF BETTY DYKE 


Depression and Anxiety 


359 As her chronic back pain got worse, she developed depression. Betty Dyke refused to 


accept the advice of the medial specialists that she consulted to undertake surgery to 


alleviate the symptoms. She did not want to leave her animals unattended during 


recovery from an operation. This left her treating doctors with little option but to 


continue with their attempts to control the pain with the drugs prescribed for her, 


however, this course of treatment provided only limited relief. She became depressed 


at the prospect of continuing her life with enduring pain. 


360 I accept what Denise Knaggs described in her letter to the Guardianship Board of 4 


July 2002, regarding the onset of deterioration in Betty Dyke’s emotional wellbeing: 
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Betty didn’t enjoy books or television but she did like the company of radio, 
although more recently, even it too would annoy her, leaving only myself and 
the other neighbouring friends to pass the hours with her. Gradually she 
became disinterested in anything other than her dogs, birds and her own 
depression. 


 
361 She also developed anxiety. This was the subject of ongoing medication prescribed by 


her general practitioner, Dr Knobel over many years. 


 
Dementia and Alzheimer’s Disease 


362 I accept the following evidence given by Professor Peisah. 
 


363 Professor Peisah described dementia as a neurodegenerative condition characterised 


by the development of multiple, cognitive deficits, usually including memory 


impairment. It does not, however, impair consciousness. There are over 100 causes of 


dementia. Alzheimer’s Disease is the most common cause, followed by Vascular 


Dementia and Lewy Body Dementia. Although each type has a distinctive pattern of 


cognitive impairment and course, most dementias are characterised by progressive 


decline. 


364 She described dementia as a degenerative mental condition affecting 1 in 20 people 


above the age of 65 and up to 1 in 5 over 80. I accept what Professor Peisah said:144 


Although any debilitating mental or physical illness resulting in dependence 
on a caregiver may facilitate the subversion of the testator’s free will, dementia 
in particular seems to increase susceptibility to undue influence.145 


 
365 Professor Peisah also made the observation that it is not always easy to identify those 


clients who are incompetent because people with early dementia may appear 


relatively normal in casual conversation.146 


366 A diagnosis of dementia, however, does not necessarily preclude testamentary 


capacity. Professor Peisah gave evidence that in 1994 it was thought that it could be 


assumed that testamentary capacity is preserved in early dementia and lost in late 


144 Peisah, C. and Brodaty, H., ‘Dementia and the will-making process: the role of the medical 
practitioner’, The Medical Journal of Australia Vol 161 19 September 1994, 381 at 382 (Exhibit P 18). 


145 Peisah, C., ‘Giving Expert Opinion in Matters of Testamentary Capacity: Nine Commonly Asked 
Questions’, Continuing Legal Education Seminar NSW, June 2005, 1 (Exhibit P 17). 


146 Peisah, C., ‘Giving Expert Opinion in Matters of Testamentary Capacity: Nine Commonly Asked 
Questions’, Continuing Legal Education Seminar NSW, June 2005, 1 at 7(Exhibit P 17). 
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dementia. Medical opinion considered that the gradually progressive, somewhat 


predictable decline caused by Alzheimer’s disease lent itself to an approximation of a 


threshold of testamentary capacity, in which a mild form of Alzheimer’s disease 


would indicate definite testamentary capacity, a moderate form would indicate a 


declining capacity and a severe form would exclude testamentary capacity. 


367 However, medical science has advanced in this area since 1994. It is now Professor 


Peisah’s view, which I accept, that the lines are now much more blurred than was 


earlier thought to be the case. In some cases a person suffering severe Alzheimer’s 


disease may retain testamentary capacity, while in other cases a person with mild 


dementia may not. 


368 Professor Peisah agreed generally with the stages referred to by Gelinas and Auer147 


in their description of the progress of the disease and the commensurate deterioration 


in functional abilities. However, she acknowledged that expert opinion in the field 


differed in relation to the magnitude of cognitive deficit required for each stage, as 


measured by a mini-mental state examination (MMSE).148 


369 Professor Peisah also agreed with observations as to the progress of Alzheimer’s 


disease made in O’Brien, Ames and Burns work on dementia,149 and she also agreed 


with the conclusions of Isabelle Gelinas and Stephanie Auer in their edited work on 


the loss of functional autonomy suffered by an individual having Alzheimer’s 


disease.150 The progress of the disease plotted by these authors, when their 


observations are integrated, may be summarised as follows: 


 
 
 


147 Gauthier, S. (ed) Clinical Diagnosis in the Management of Alzheimer’s Disease (1st edition) (London: Martin 
Dunitz Ltd, 1996), Chapter 12 Gelinas, I. and Auer, S., ‘Natural Evolution: Functional Autonomy’ at 
191-193 (Exhibit P 14). 


148 The mini-mental state examination (MMSE) is a brief 30-point questionnaire test that is used to assess 
cognition. It assigns numeric values to the cognitive indicators reflected in the questionnaire. MMSE is 
commonly used to screen for dementia. In the time span of about 10 minutes it samples various 
functions including arithmetic, memory and orientation. 


149 O’Brien, J., Ames, D. and Burns, A., Dementia (2nd edition) (London: Arnold, 2000) at 373 – 374 (Exhibit 
P 20). 


150 Gauthier, S. (ed) Clinical Diagnosis in the Management of Alzheimer’s Disease (1st edition) (London: Martin 
Dunitz Ltd, 1996), Chapter 12 Gelinas, I. and Auer, S., ‘Natural Evolution: Functional Autonomy’ at 
191-193 (Exhibit P 14). 
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(a) In the pre-dementia stage, meticulous neuro-psychological investigation 


may reveal very mild cognitive impairment five years before the clinical 


diagnosis of a dementia syndrome can be established. At the pre- 


dementia stage of Alzheimer’s disease, patients do not show a significant 


deterioration in activities of daily living. Individuals may still be able to 


live independently most of the time but, due to significant cognitive 


difficulties in several domains, may still need support with a variety of 


activities. Sufferers may forget appointments or have difficulty finding 


their way in unfamiliar environments. At this stage, individuals may use 


memory aids and other strategies to overcome or compensate for any 


cognitive deficits. 


(b) In the mild dementia stage, memory impairment usually interferes with 


various cognitive domains and usually plays a key role in the patient’s 


difficulties with the activities of daily living. The patient’s reduced 


ability to plan, judge and organise may not only show in complex tasks, 


but also in more difficult household chores such as managing finances, 


preparing meals and using complex appliances at home. 


Communication may begin to suffer from a reduced vocabulary, 


decreasing word fluency and less precise use of expressive language. 


Even though a patient may still appear eloquent, “fluent” and even 


verbose on casual inspection, an impairment of object naming and 


semantic difficulties with word generation can often be demonstrated by 


means of detailed neuropsychological tests. Individuals have more 


difficulties in performing complex instrumental activities, such as 


dealing with finances or marketing. At this point, independent living is 


attainable and the affected person can still adequately perform basic 


tasks, such as dressing or moving around their community. Symptoms 


of depression may prevail in the early stages of illness. These emotional 


disturbances are typically mild and fluctuating, but full-blown 


depressive episodes can also occur. 
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(c) In the moderate dementia stage, due to the severe impairment of recent 


memory, patients may appear to “live in the past”. Logical reasoning, 


planning and organisational abilities are significantly impaired at this 


stage. Language difficulties become more obvious. Reading skills 


deteriorate and the comprehension of texts can be incomplete. 


Individuals start to experience difficulties with basic activities of daily 


living. This usually begins with problems in choosing appropriate 


clothing. At this point, patients with Alzheimer’s disease are no longer 


able to live alone safely and the ability to drive a motor car becomes 


increasingly compromised. Writing becomes increasingly insecure with 


an increasing number of mistakes and omissions. Patients become 


distractible and gradually lose insight into their condition. 


(d) In the severe dementia stage, specific cognitive deficits cannot be teased 


apart at this late stage of the illness, when almost all cognitive functions 


are severely impaired. 


 
Opinion of Professor Peisah as to Testamentary Capacity 


370 I accept the expertise of Professor Peisah and I accept that the opinions which she 


expressed were the product of her independent and professional judgment. Having 


examined the material placed before her, Professor Peisah summarised her evidence 


in the following manner: 


In summary, Miss Dyke was an eccentric and independent single woman who 
lived on her own supported by friends until she manifested clear signs of 
dementia by mid 2002. Prior to this, her mental state was probably affected by 
combined effects of mild cognitive decline (or mild dementia), pain, physical 
disability, depression and anxiety, with or without the effects of misuse of 
benzodiazepines and narcotic analgesics, although a contribution of cognitive 
decline was less likely as far back as September 1999. In September 1999 she 
made a will which differed in its emphasis, rather than inclusiveness by 
changing her major beneficiaries from a group of charities to the friends who 
supported her to secure and maintain their involvement and she maintained 
this will-making pattern through subsequent codicils in March and December 
2000 and another will in January 2001. The consistency of this pattern over two 
years and her ability to identify this change and the reasons for it suggested 
that despite any mental impairment she retained testamentary capacity over 
this period. 
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I believe that regardless of the extent to which Dr Lloyd's and my estimate of 
her cognitive level prior to 2002 might differ (and I must emphasise that this 
estimation was difficult in this case for the reasons outlined earlier), the 
detailed, contemporaneous notes of her accountant and solicitor more 
accurately demonstrated her capacity than any estimate of her cognitive 
functioning. Importantly, the presence of cognitive decline or dementia does 
not preclude testamentary capacity and there is no empirical scientific evidence 
correlating stage of dementia or Mini Mental State Score with loss of capacity, 
other than to say that it is probably lost in severe dementia, although even this 
depends on the complexity of the estate. From my extensive experience acting 
as an expert witness in over 100 cases of challenged testamentary capacity and 
my extensive writings and presentations in this area, I believe that 
generalizations in this area are fraught with difficulty. Each case must be 
examined on its own merit with regards to the particular manifestations of the 
dementia and the decisions to be made in terms of the complexity of the estate 
arid the nature and history of the relationships which bear on the claims one 
ought to consider. 


 
371 I accept these observations as an accurate summary of her opinions as to Betty Dyke’s 


mental condition. However, given her understandably tentative conclusions about 


Betty Dyke’s testamentary capacity at the relevant times, the evidence could not be 


regarded as conclusive and at best is of only limited weight. 


372 I agree with Professor Peisah’s observation that: ”the detailed, contemporaneous notes 


of her accountant and solicitor more accurately demonstrated her capacity than any 


estimate of her cognitive functioning”. However, in making this comment, I conclude 


that Professor Peisah was confining herself to the making of the 1999 Will and the 


March 2000 Codicil. During this period Mr Wadeson was Betty Dyke’s accountant 


and participated in the preparation of the will for Ms Dyke which was undertaken by 


her solicitor at the time, Mr Moffatt. Both took notes of their various meetings with 


Betty Dyke, and Mr Moffatt’s conferences with her, in particular, were relatively 


detailed and comprehensive. In contrast, the notes taken by Elizabeth Kollias in the 


course of preparing the December 2000 Codicil and the 2001 Will, were remarkably 


sparse. Furthermore, the accountant Mr Wadeson, had no involvement with the 


preparation of these instruments. 


373 However, I do not accept Professor Peisah’s opinion founded on her observations as 


to the will making pattern of Betty Dyke between the making of the 1999 Will and the 


December 2000 Codicil through to the 2001 Will. True it is that the basic bequest of 
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her residuary estate to the Neighbours remained intact. However, there were 


remarkable and unexplained changes of considerable significance during the period 


which were not taken into account by Professor Peisah. 


374 These matters, which are considered below in the context of an analysis of the 


circumstances surrounding the making of the December 2000 Codicil and the 2001 


Will,151 were not put to, nor were they considered by, Professor Peisah. However, 


having had the considerable advantage – not enjoyed by Professor Peisah – of 


reviewing the evidence as a whole, I am not able to accept her observation that: 


The consistency of this pattern over two years and her ability to identify this 
change [to benefit the Neighbours] and the reasons for it suggested that despite 
any mental impairment she retained testamentary capacity over this period. 


 
Opinion of Dr Lloyd as to Testamentary Capacity 


375 Dr John Lloyd was called by the Plaintiffs. I accept the expertise of Dr Lloyd and I 


accept that the opinions which he expressed were the product of an independent and 


professional assessment. Having examined the material placed before him, Dr Lloyd 


observed in his trial affidavit that Betty Dyke’s capacity to make a will in January 2001 


is likely to have been limited. After reading the Frankston Hospital file Dr Lloyd then 


said that he had considerable doubt that she had testamentary capacity in 2001. He 


also doubted that she had testamentary capacity in 1999. 


376 After considering further material he concluded that it would be reasonable to suggest 


that Betty did indeed have testamentary capacity on 20 of September 1999. He 


reiterated that opinion although he entertained some reservations on the matter 


during cross examination. 


377 He concluded that it is probable that a combination of dehydration, chronic neglect 


and chronic benzodiazepine intoxication superimposed on an underlying dementia 


contributed to an acute three week deterioration in Betty prior to her hospitalisation. 


He then concluded that with her condition as it was found to be in June 2002, 


 
 
 


151 See below in this Judgment at [631 – 646]. 
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cognitive impairment sufficient to question testamentary capacity would have been 


evident, had it been assessed in January 2001. 


378 Dr Lloyd agreed that a person can have dementia and paranoid ideation and still have 


testamentary capacity. He also agreed that there can be catastrophic and sudden 


deterioration in the condition of dementia. 


379 In their submissions on Dr Lloyd’s evidence, the Defendants drew my attention to the 


following exchange in his cross-examination: 


And there is nothing, I suggest to you, that you have found in any of the 
medical reports to support a proposition that Miss Dyke could not have 
addressed those four issues in 1999?---Well, there is nothing specific, and I 
don't believe I've made that suggestion. I've raised doubts based on the level 
of impairment that appears to have been suggested in the information I've been 
provided 
… 
And the only way that one can remove that doubt is by looking at what she did 
when she discussed matters with Mr Moffatt and what she did when she 
discussed matters with Mr Wadeson. Would you agree with that?---That 
would be crucial and it would, in my view, be dependent also on there being 
some confirmation by those persons that the information was consistent and 
reliable. 


 
380 It was submitted by the Defendants that Dr Lloyd misunderstood the legal test for 


testamentary capacity and that this was a ground for rejecting his evidence. However, 


having examined his evidence in this regard, I am satisfied that he was fundamentally 


correct in his understanding of the test, and to the extent that he was not entirely 


accurate, the technical error made no material difference to the thrust of his evidence. 


381 Dr Lloyd too was understandably tentative in his conclusions as to Betty Dyke’s 


testamentary capacity at the relevant times. In these circumstances, his evidence as to 


her testamentary capacity at the relevant times is of limited weight. 


 
The “Noddy Syndrome” in the Elderly 


382 Dr Lloyd drew attention to the syndrome of “gratuitous concurrence” in elderly 


patients, which he described as the “Noddy syndrome”. This may arise where an 


elderly person will agree with questions put to him or her in order to placate, comply 


with, or ingratiate themselves with a person in authority, in this case the lawyer 
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conducting the interview. It may also occur when the elderly person seeks out of 


embarrassment to mask their incapacity to understand what to the lawyer appears to 


be a simple concept, or simply to avoid causing what is perceived by the testator to be 


a problem. 


383 An analogy may be drawn with the widely recognised tendency for some Indigenous 


Aboriginal witnesses to adopt this approach. In R v Anunga152 Foster J explained the 


propensity in the following terms:153 


[M]ost Aboriginal people are basically courteous and polite and will answer 
questions by white people in the way in which they think the questioner wants. 
Even if they are not courteous and polite there is the same reaction when they 
are dealing with an authority figure such as a policeman. 


 
384 In answer to a question as to whether it is possible for an elderly person to mask the 


appearance of the onset of dementia, Dr Lloyd said: 


It is possible to mask or deny many elements over a period of time. And one 
can interview patients and have a number of yes responses which if one 
assesses in any greater depth can actually be found not to be based on any 
understanding. The patients may easily be led and give the impression of 
knowing what they’re doing and behav[e] appropriately. 


 
Dr Lloyd said further: 


[T]he important thing is each particular gift or the person to whom it is being 
given would be known and identified rather than the – Ms Dyke for example 
sitting back and simply demonstrating what I’ve called elsewhere the Noddy 
syndrome, that [with] some patients we can read out a series of questions or 
points and … you have no idea whether or not there is an actual 
understanding. And sometimes that can only be clarified by putting it back on 
to the patient so to speak and saying what do you intend and why for this 
person, who is this person … it avoids a patient being overloaded, 
overwhelmed, by a mass of material and simply taking the way out that I 
alluded to elsewhere that sometimes [a patient] will mask [his or her] 
ignorance by simply agreeing. 


 
385 Professor Peisah expressed a similar view. She cautioned that: 


An affirmative answer to the question: Do you understand what this will 
contains? is not an adequate reflection of understanding. The client should be 


 
 
 
 
 


152 (1976) 11 ALR 412. 
153 R v Anunga (1976) 11 ALR 412 at 414. 
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asked to explain the effect of what he or she is doing in his or her own words 
and it is important to record the responses verbatim”.154 


 
386 I accept these observations of Dr Lloyd and those of Professor Peisah. 


 
387 Protection against the effects of this problem described by both Dr Lloyd and 


Professor Peisah finds expression in the law. I refer in this respect to the observations 


of Tadgell JA in Robertson v Smith,155 which have been cited earlier, to the effect that, in 


order to establish knowledge and approval of a will by a testator, more is required 


than “merely establishing that the testator executed it in the presence of a witness 


after it had been read to or by him.” 


 
Opinion of Dr Knobel as to Testamentary Capacity 


388 Dr Jack Knobel was Betty Dyke’s treating general practitioner, and had treated her in 


this capacity since 1994. He continued to act as her doctor, including during the 


period between 27 April 2000 and 21 July 2001, when Dr John Dade also acted in this 


role. Dr Knobel recommended Betty Dyke’s admission to the Frankston Hospital on 


19 June 2002. 


389 On 21 August 1999, at the request of Betty Dyke’s solicitor Mr Moffatt, Dr Knobel 


completed and signed the medical certificate which had been provided to him 


attesting to Betty Dyke’s testamentary capacity. The certificate provided: 


TO WHOM IT MAY CONCERN 


I confirm that I have been the personal physician of ELSBETH JEAN DYKE, of 
Sefton Grange, Craigie Road, Mount Martha, Victoria, 3934, for the past FIVE 
years. 


 
I confirm that it is my opinion that ELSBETH JEAN DYKE is of sound mind 
and that in executing her Will she understands: 


 
• the nature of the document she is signing, and 


• the gifts she is making in her Will. 


 
390 The Plaintiffs were critical of this certificate. They submitted that it had been 


prepared in a short space of time, and without the benefit of having undertaken any 


formal testing of Betty Dyke, or organising for her to undergo such tests, to ensure 
 


154 Peisah, C., ‘Giving Expert Opinion in Matters of Testamentary Capacity: Nine Commonly Asked 
Questions’, Continuing Legal Education Seminar NSW, June 2005, 1 at 7 – 8 (Exhibit P 17). 


155 [1998] 4 VR 165 at 174. 
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that she was not suffering any cognitive deficit and that she had sufficient mental 


capacity to comprehend the nature of what he was doing, and its effects. Importantly, 


contended the Plaintiffs, the certificate was prepared without any inquiry either as to 


whether she had sufficient understanding of the nature and extent of her property, or 


whether she was in a position to comprehend and consider those who may have had a 


moral claim to her estate, or part of it. 


391 Professor Peisah makes a number of useful recommendations for medical 


practitioners engaged to evaluate the testamentary capacity of a testator at the time of 


making a will.156 The most important guidelines are: first, consulting with the 


instructing lawyer; second undertaking a comprehensive examination of the mental 


status of the testator by means of a “semi-structured” interview; and, third, 


conducting a detailed assessment of the cognitive functions specific to the 


testamentary process. 


392 Dr Knobel was a busy general practitioner. The consultation with Betty Dyke which 


resulted in him signing the standard form which had been provided to him by 


Mr Moffatt was of short duration. None of the approaches suggested by Professor 


Peisah for medical practitioners in undertaking such an assessment were followed by 


Dr Knobel. 


393 Nevertheless, I am satisfied that Dr Knobel’s certificate, in spite of its shortcomings, 


did reflect his genuine belief at the time. The preparation of the certificate at the very 


least directed his mind to the issue of Ms Dyke’s testamentary capacity and required 


him to certify his opinion. Furthermore, given that he had attended on Betty Dyke for 


a considerable period of time as her general practitioner, and was undoubtedly 


familiar with her, I am satisfied that the exercise undertaken by Dr Knobel at the time, 


limited though it was, provided a measure of supporting evidence as to Betty Dyke’s 


testamentary capacity contemporaneous with her giving instructions for, and 


executing, the 1999 Will. 


 
156 Peisah, C. and Brodaty, H., ‘Dementia and the will-making process: the role of the medical 


practitioner’, The Medical Journal of Australia Vol 161 19 September 1994, 381 at 383 (Exhibit P 18). 


941







394 Dr Knobel twice consulted with Betty Dyke between December 2000 and January 


2001, the period in which Betty Dyke executed the December 2000 Codicil and the 


2001 Will. First, on 9 December 2000 when he noted: “same problem with pain in hip 


and back right side. Has seen Prendergast who suggested that she see Taverner”. He 


prescribed Prednisolone (5 mg twice daily) and Serepax tablets (30 mg ½ tablet three 


times per day); and second on 17 February 2001 when he noted: “has seen 


Prendergast and Gassin; blood tests FBE, UE, NFT are all NAD; discussion regards 


analgesia, leg shortening. Will see orthotists re building up of left leg; particulars 


given”. He prescribed Digesic tablets (32.5 mg) and Serepax tablets (30 mg ½ tablet 


three times per day). 


395 Dr Knobel’s medical records on Betty Dyke, clearly demonstrate that his consistent 


focus during this period was his treatment of the difficult physical problems she 


presented with. He never conducted a formal assessment of Betty’s cognitive capacity 


at this time, nor indeed at any time, because as he said, he never saw any evidence of 


cognitive impairment or confusion until May 2002. However, except for August 1999 


when he prepared his medical certificate for Mr Moffatt, he never again turned his 


mind to the question of Ms Dyke’s testamentary capacity. He was not requested to 


provide an opinion to Hunt, McCullough, Kollias & Co or any other firm of solicitors 


as to her testamentary capacity in December of 2000 or January 2001. 


396 I am not satisfied that Dr Knobel was able to provide any accurate evidence as to 


Betty Dyke’s mental condition or cognitive capacity at the critical time in December 


2000 and January 2001 when she gave instructions for and signed the December 2000 


Codicil and the 2001 Will respectively. Being a busy medical practitioner, whose 


primary concern was the treatment of Betty Dyke’s chronic physical problems, he had 


little time for general discussion with her. He took no notes directed to assessing her 


mental health. His evidence as to her mental capacity was founded on the 


impressions he was able to recall some years after the relevant events. 
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Opinion of Dr Dade as to Testamentary Capacity 


397 Dr Dade treated Betty Dyke as her general practitioner between 27 April 2000 and 21 


July 2001. Dr Dade had not met Ms Dyke before she first consulted him on 27 April. 


At the time he was a medical practitioner of long and varied experience, who had 


treated many elderly clients. 


398 He consulted Betty Dyke on 8 occasions from late April 2000 (a month after she 


executed of the March 2000 Codicil) to mid-July 2001 (six months after the execution 


of the 2001 Will). However, she had no consultation with him in the critical period 


when Betty Dyke executed the December 2000 Codicil on 18 December 2000 and the 


2001 Will on 12 January 2001. 


399 Dr Dade’s consultations with Betty Dyke, like those of Dr Knobel, were limited to 


treating the various physical ailments with which she presented with from time to 


time. As with Dr Knobel, there was no evidence that he had ever been requested to 


provide an opinion to Hunt, McCullough, Kollias & Co or any other firm of solicitors 


as to Betty Dyke’s testamentary capacity in December of 2000 or January 2001. 


Consequently there was no evidence that he had ever specifically turned his mind to 


the issue. 


400 His consultations with Betty Dyke occupied sometimes 10 minutes but mostly 


between 15-20 minutes. He conceded that some of the attendances were 


unremarkable and might have taken far less than 15-20 minutes. He too was a busy 


medical practitioner. At the time he was seeing about 50 patients a day. 


401 He said that Betty Dyke presented as strong willed, slightly irritable person who 


loved her animals and appeared to be actively involved in the running of her farm. 


She communicated normally to him and was able to give all required history 


appropriately. He did not recall any repetition or forgetfulness. He never considered 


that she required assistance with providing information in consultations. He noticed 


no confusion. He recalls that she talked normally, although he acknowledged that 


consultations usually offered a limited opportunity for discussion. 
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402 He said that Betty presented as a “perfectly normal elderly old lady, slightly irascible 


but perfectly normal”. He saw no signs “whatsoever” of dementia or Alzheimer’s 


disease. 


403 Consequently, Dr Dade took no step to arrange for any cognitive tests to be conducted 


on Betty Dyke to ensure that she had no deficit in this regard. 


404 Dr Dade was not able to provide any accurate evidence as to the mental condition or 


cognitive capacity of Betty Dyke at the critical time on or about 18 December 2000 


when she signed the December 2000 Codicil, and on or about 12 January 2001 when 


she executed the 2001 Will. His evidence was somewhat impressionistic and was the 


product of hindsight. 


 
Health Assessment of Helen Levins 4 March 2002 


405 Helen Levins was a trained nurse of considerable experience. In late 2001 she 


commenced working for two local clinics during daytime working hours. She worked 


for the Beach Street Clinic in Frankston and Beach End Clinic in Mornington where 


Dr Jack Knobel’s practice was located. Helen Levins conducted “Health Assessments” 


on the elderly patients of those clinics. 


406 She conducted a health assessment of Betty Dyke at her home on 4 March 2002. 
 


407 Ms Levins observed that Betty Dyke answered her questions appropriately and that 


her speech was neither rambling nor slurred. She noticed nothing untoward about 


her speech or presentation. She described Ms Dyke as not being grubby or smelly. 


She was appropriately dressed and she was not unkempt. She was washing herself in 


a “bird bath”, a top and tail in a hand basin, however she said that in her experience, a 


lot of old people bathed in this manner. 


408 Ms Levins’ assessment of Betty Dyke’s cognitive status was derived from a single 


conversation with her on 4 March 2002 of 45 minutes to one hour duration. She did 


not think it necessary to carry out a mini mental test as there was nothing in Betty’s 


speech, presentation or behaviour which suggested to Ms Levins that Ms Dyke 
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suffered any cognitive impairment. Rather, she appeared to Ms Levins to have a good 


awareness of what was happening on an everyday basis, but her short term memory 


was failing. Betty was able to answer her questions and give information and she did 


not see any sign of advanced dementia. 


409 Although Ms Levins did not observe any sign of advanced dementia, I am not 


satisfied from her necessarily limited observations and conversation that she was able 


to detect the presence of mild dementia. The observation that Betty Dyke’s short term 


memory was failing was not investigated further. 


 
Evidence of Lay Witnesses as to Testamentary Capacity 


410 A hallmark of this case was the considerable divergence in the evidence of lay 


witnesses called by both sides as to the cognitive capacity of Betty Dyke at the 


relevant times. 


411 The evidence in chief from the lay witnesses called by the Defendants was that there 


was no noticeable change in Betty Dyke’s demeanour or cognitive capacity until 


shortly before she entered hospital on 19 June 2002. 


412 On the other hand, the lay witnesses called by the Plaintiffs provided a significant 


body of evidence that Betty Dyke had suffered from observable mental decline since 


about 1997. 


413 I summarise below elements of the competing bodies of evidence presented on this 


issue derived from the principal lay witnesses called by the parties. 


 
Principal Lay Witnesses for the Defendants as to Testamentary Capacity 


Sandra Allen, Robert Allen, Denise Smith and Gary Smith 


414 I accept that Sandra Allen may not have observed any deterioration in Betty Dyke’s 


cognitive capacity prior to her admission to the Frankston Hospital on 19 June 2002. I 


accept that Sandra Allen’s perception of Betty Dyke’s medical condition was limited 


to the following: 
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Up until a week or so before her diagnosis with urinary tract infection Betty’s 
behaviour and conversation had been unchanged from her usual behaviour 
and conversation. She did not have any incidents of lack of memory in her 
conversations with me. She was the same as she had always been. 


 
415 I do not however accept that this accurately represented Betty Dyke’s mental 


condition in the six months leading up to her admission to hospital. 


416 The evidence of Robert Allen, Denise Smith and Gary Smith was to similar effect. 


None of them observed any deterioration in Betty Dyke’s mental capacity until a week 


or so prior to her admission to hospital. Even then, some would not accept the 


diagnosis of dementia. 


417 Many of the changes which were taking place in Betty Dyke’s mental condition over a 


long period of time would not have been readily detectable in everyday conversation 


or by casual observation. I am satisfied that Sandra Allen, Robert Allen, Denise Smith 


and Gary Smith did not observe the gradual decline taking place in Betty Dyke’s 


cognitive capacity prior to the rapid onset of an intense phase of her illness in mid- 


June 2002. 


 
Betty Dyke’s Hospital Admission and the Knaggs 


418 On 19 June 2002 Betty Dyke was admitted to the Frankston Hospital. The events 


leading up to her admission were recorded in notes made by Tim Knaggs at the time. 


419  On 15 June 2002, Betty Dyke was located tangled in wire fence early in the morning. 


The fence was 400m from house curtilage near a dam. She was conveyed to Dr 


Knobel. Tests were recommended. She was taken home. On 17 June 2002, she was 


conveyed to Mornington Radiology where a CT Scan and blood test were 


undertaken. The Neighbours commenced to look after Betty Dyke 24 hours per day. 


On 19 June 2002 the results of the blood tests and the CT Scan were obtained from Dr 


Knobel. These indicated normal functioning, however, increasing disorientation was 


noted as a problem. An ambulance was called on the advice of Dr Knobel. She was 


conveyed to the Frankston Hospital in the company of Tim Knaggs. 
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420 Norma Bradley, a qualified Division 2 Nurse was on duty in casualty at the time of 


her admission and was the following day assigned to nurse Betty on the ward. I 


accept her evidence when she observed: 


I clearly remember the admission to Frankston Hospital, of a patient called 
Elsbeth Jean (“Betty”) Dyke. I remember clearly that Betty was extremely unco- 
operative and distressed on her admission, and was calling out that she 
wanted to go home. She was in a very bad physical state. Her hair was matted, 
both her finger nails and toe nails were curled around her digits, and she was 
covered in lesions, which I read from the nursing notes were caused by being 
caught up in barbed wire while attending to her birds. I remember noting that 
Betty’s admission form stated she had been tangled in the wire overnight in 
cold temperatures. 


 
421 The surviving parts of Denise Knaggs’ diary, in the extract which appears below, 


describe Betty Dyke’s deteriorating cognitive condition in the period leading up to her 


admission to the Frankston Hospital on 19 June 2002: 


12 January – Betty confused + can’t follow the conversation [it appears in 
relation to Geoff’s finances]; 14 April – She was mixed up. Forgetting that it 
was Leon Watt she spoke to this mon. evening. Betty says it was a fortnight 
ago; 21 April – Betty’s conversation was all confused. She was away with the 
fairies. She thought Tim’s [Tim Knaggs’] mother was Gary’s [Gary Smith’s] 
mother. Gary called to do cows + he phoned later to tell me that Betty was off 
the planet; 1 June – Betty phones in afternoon. Said she couldn’t remember 
who’d been this morn. Sounded vague – loss of memory + realising she wasn’t 
making sense; 2 June – Betty quite strange; 3 June – Betty couldn’t understand 
where all the bananas had gone. She denied putting them down in the aviaries. 
She cooked up more tongues for the dogs. She had trouble last night finding 
her electric blanket. Straightened her bed. It was already filthy from Honey [the 
dog] wiping her backside on the sheets. (I only changed them last week). She 
was depressed about Dr Knobel telling her that she wasn’t going to gain 
anything from an operation couldn’t see any future. (hanged Patch [of 
morphine] 2nd strength) …Betty seemed happier – in less pain she was 
muddling her sentences, but most of then time OK; 6 June – Betty getting all 
confused over what she was going to feed the dogs.; 10 June – She was all 
muddled up in her speech but seemed to think everyone was plotting against 
her; 11 June – Betty had tipped out nails all over the floor shed. …bent over 
when sitting, just dozing off; 12 June – I think she scolded herself with hot 
water her arm was burnt + red. She was in a bad way; 13 June – She couldn’t 
find her mother. … She was OK for a moment then off the rails again; 15 June – 
Betty been on a rampage, cupboard in porch emptied plant house geraniums 
all tipped over – hole in front of verandah wall + Joes sleepout chaotic. Betty 
found in paddock with scratches etc Tim +Diane take to Knobel [Doctor] while 
Gary + I clean up; 17 June – Betty at it again complaining about the fridge 
+confused about dogs meat; 18 June – Betty on about meat again. being 
difficult, but depressed. Can’t understand why she’s like she is; 19 June – Betty 
up at 8 – cold, shaky + messed her pants of night – I changed the lot. Clean 
clothes, but she wouldn’t wash. … Tim went to solicitor + Dr Knobel … 
Knobel’s tests came through + he suggested hospital + ambulance. Diane + I 
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got betty organised. Tim arrived + went in Ambulance with Betty to Fkst 
[Frankston]. 


 
422 None of this material appeared in Denise Knagg’s trial affidavit, where she purported 


to describe Betty Dyke’s medical condition, including the period leading up to her 


admission to hospital on 19 June 2002. In her trial affidavit Denise Knaggs described 


Betty Dyke’s admission to hospital in the following terms: 


On 19 June 2002, Betty was admitted to Frankston Hospital, casualty, suffering 
bowel blockage and Urinary Tract infection. Tim accompanied Betty to 
Frankston Hospital by ambulance. She never truly recovered. The result was 
her placement into a nursing home after a difficult and lengthy stay in Mount 
Eliza Rehabilitation Centre from 31 August 2002 to 14 October 2002. 


 
423 True it was that at the time of her admission Betty Dyke was complaining of 


unbearable bowel pain consistent with suffering a bowel blockage, and suffering 


sickness consistent with the presence of a urinary tract infection. However, as noted 


by Tim Knaggs, and I find as also known to Denise Knaggs, Betty Dyke’s increasing 


disorientation was the major health problem. By omitting any reference to the 


deterioration in Betty’s mental condition, which was recorded in detail in the 


surviving parts of her diary at least from mid-January 2002, Denise Knaggs’ evidence 


painted a false picture of Betty Dyke’s mental health in the period leading up to her 


hospitalisation on 19 June 2002. 


424 Denise Knaggs also stated in her trial affidavit that "Betty was in overall and day to 


day control of her financial affairs until shortly before she was hospitalised in 2002". I 


do not accept this statement as the truth in the light of Denise Knaggs’ diary entries to 


which I have referred, and in the light of the other evidence which I accept as pointing 


to the contrary conclusion. 


425 Consistently with Denise Knaggs’ diary notes, Tim Knaggs also recorded observations 


of Betty Dyke’s mental decline in a note he made on 19 June 2002. The note recorded 


observations consistent with dementia. I accept his note as a correct statement of the 


observations which he made at the time. Mr Knaggs wrote: 


Significant & unusual events occurring since January indicate Betty may be 
suffering Dementia ie; Memory loss, mood swings, contradictory statements + 
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more recently, obsession with cooking dogs meat repeatedly and re-feeding 
birds & chooks, numerous telephone calls. 


 
Recalled events:- May - Confusion re cattle sales proposed; Confusion + follow 
up phone calls re identity of helpers; 26th May - Falling out of bed + bruising 
nose - Advised by Dr Knobel – Advised to suspend application of Fentanyl 
Patches; 27th May - Rang Dr – Increased depression & pain (Arthritic hip + 
back). 


 
426 However, in his trial affidavit, Tim Knaggs omitted any reference to Betty Dyke’s 


mental decline in the period leading up to her hospital admission. Following a 


detailed description of Betty Dyke’s domestic capabilities and intellectual interests in 


a manner intended to convey complete normality in her daily living, he concluded: 


“Her condition in the hospital was a complete change from her previous self”. This 


too was intended to provide false impression and I do not accept it. Further, I do not 


believe Mr Knaggs when he said in his trial affidavit: 


Up until the time she became ill shortly before she was hospitalised Betty was 
capable of managing her own affairs except that she found it difficult 
physically because of arthritic pain. 


 
427 On 26 June 2002 Dr Sivasubramanian reviewed Betty Dyke at the Frankston Hospital 


and wrote a report which included the following observation: 


Ms Dyke was referred by her local GP to Frankston hosp on 19/6 with 
increasing confusion and constipation. She lives alone on a farm with no 
relatives nearby. According to friends she has been behaving oddly for the last 
1-2 years, with wandering and at times aggression. 


 
428 Denise Knaggs and Tim Knaggs both denied advising anybody at the Frankston 


Hospital that Betty Dyke had “been behaving oddly for the last 1-2 years, with 


wandering and at times aggression” and both denied that this in fact reflected her 


behaviour prior to that period. Denise Knaggs said that Betty Dyke “was never 


aggressive at home, nor did she wander” and that she was “as good as gold” until the 


time when she was prescribed Fentanyl patches in March of 2002. 


429 Dr Sivasubramanian was not called to give evidence and the direct source of the 


observation “According to friends she has been behaving oddly for the last 1-2 years, 


with wandering and at times aggression” has not been identified. In the light of 


Denise and Tim Knaggs’ denials, I am unable to conclude whether this part of his 
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report was accurate. However, to a limited extent it was consistent with the 


observation made by Denise Knaggs in her evidence that she had observed 


behavioural change in Betty Dyke towards the end of 2000 when, as she said: “She 


was probably starting to be different, but certainly in the New Year she was 


different”. 


430 Following Betty Dyke’s admission to the Frankston Hospital on 19 June 2002 a written 


diagnosis was prepared by Dr P Nayagam, a Senior Physician at the Mt Eliza Aged 


Care Assessment Service in his report dated 3 July 2002. Dr Nayagam wrote: 


Thankyou for referring this rather complex 82-year-old lady whom I saw at 
Frankston Hospital today. This lady has basically got advanced dementia but 
has been managing to mask this by living alone in a farm in Mount Martha and 
basically looked after by friends. She has been admitted in an acute confusional 
state wandering and extremely anxious. Initially she was quite drowsy and 
hence appeared to have a delirious state on top of the underlying dementia. 
However all routine septic screens have been normal apart from low iron and 
chest X-ray has been clear. 


 
In the time of admission she was found to be in a state of gross self-neglect 
with faecal soiling etc. The social report gives more insight into this where it 
appears that she has been living on a large property with no regular contact 
with family and supported by 3 couples living nearby who assist with her 
cattle, dogs and birds. Friends report that her cognitive function has 
progressively decreased over the last I year. She is non-compliant with 
medications, has refused all services, only excepting [accepting] support from 
her friends. Over the last 3 weeks her confusion and disorientation has become 
considerable[y] worse with her wandering during the night and being found 
caught in barb wire etc. 


 
Examination revealed a lady who is very confused and disorientated and could 
not even perform a proper Mini Mental but the OT report indicates a score 
13/30. She is currently awaiting a neuropsychiatric assessment. Pulse was 80 
per minute regular, blood pressure 110/70, lungs were clear; abdomen was 
soft, there were no obvious neurological deficits. 


Biochemistry and haematology has essentially been unremarkable. 
 


This lady’s main problem is severe Alzheimer's disease and she now needs 
high level of care placement. She was discussed at the team meeting today and 
I have filled out the necessary forms including a 2624. She will need a 
Guardianship Board application and a guardian appointed. In the interim I will 
try and get into an interim care bed in the Age Care Unit at Golf Links Road 
where they have a dementia wing. Alternatively such an accommodation may 
need to be found in the community pending permanent placement. 


 


431 I accept the diagnosis of Dr Nayagam as stated in his report of 3 July 2002. The 


principal medical problem suffered by Betty Dyke at the time of her admission to 
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Frankston Hospital on 19 June 2002 was advanced dementia caused by severe 


Alzheimer's disease. The hospital records amply reinforce the diagnosis made by 


Dr Nyagam at the time. The hospital notes contained a significant body of evidence 


evidencing the severity of the confusion, disorientation and trauma suffered by Betty 


Dyke following her admission. At one point she had to be shackled to her bed. 


432 Although bowel pain and sickness may have precipitated the Defendants’ decision to 


admit Betty to hospital on the advice of Dr Knobel, this was not the principal ongoing 


medical problem she was then encountering. Although some improvement in Betty 


Dyke’s mental condition was noted in the months following her initial course of 


treatment in the Frankston Hospital, reflected in an improvement in her mini-mental 


score,157 she continued to suffer significant cognitive impairment for the remainder of 


2002. The condition was degenerative and irreversible. 


433 As to Dr Nyagam’s observation that “Friends report that her cognitive function has 


progressively decreased over the last 1 year”, he conceded that this information was 


derived from a hospital social worker, who was not called to give evidence. Although 


this is broadly consistent with what Dr Sivasubramanian noted on the matter in his 


report of 26 June 2002, I am unable to arrive at a conclusion as to whether one or other 


of the neighbours had in fact advised hospital staff of Betty Dyke’s condition precisely 


in these terms. 


434 The case advanced by the Defendants at trial that it was only shortly prior to the time 


Betty Dyke was admitted to the Frankston Hospital on 19 June 2002 that there was 


any noticeable change in her demeanour cannot be accepted. Both Denise Knaggs and 


Tim Knaggs observed and noted a significant decline in her mental wellbeing, 


commencing at least in January 2002. It follows that I do not accept the evidence of 


the other Defendants that Betty Dyke’s decline in cognitive capacity only manifested 


itself in mid-June 2002, shortly prior to her admission to hospital. 


 
 
 


157 The score produced from an MMSE. 
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Betty Dyke Suffers Mind Lapses 


435 As part of his assumed role in conducting Betty Dyke’s banking business, Tim Knaggs 


occasionally met with her bank manager, Mr Westwater and did so in her absence. 


436 One such meeting took place on 6 July 2001. Tim Knaggs met with Mr Westwater at 


the Mornington branch of the National Australia Bank to discuss a new financial plan 


which Mr Westwater had prepared for Betty Dyke involving the re-investment of 


$600,000 of funds held on term deposit with the bank. Mr Westwater went through 


the plan with Tim Knaggs and noted that: “Tim felt happy with my recommendations 


and as clearly explained in the objectives felt that this would best suit her on going 


needs”. 


437 Another important note was made by Mr Westwater of the conversation with Tim 


Knaggs during the course of the meeting of 6 July 2001. Mr Westwater recorded that 


Tim Knaggs said to him: 


Betty has mind lapses and although she has some very good days she may 
forget and that is why we wanted to ensure that everyone fully understood the 
position and what funds we were entering into. 


 
438 Mr Knaggs did not deny that he may have said the words as recorded by 


Mr Westwater. However, he sought to confine and qualify the statement by 


suggesting that Betty Dyke did not “forget things” but that “she forgot that particular 


appointment”. I had the advantage of observing Tim Knaggs being cross-examined 


on this issue. I do not accept the explanation of the words attributed to him in the 


note given by Mr Knaggs. His explanation does not find support in the note at any 


point and indeed is at odds with its thrust, effect and context. 


439 I accept the position as recorded in Mr Westwater’s note that Betty Dyke, at least by 


mid-July 2001 and probably for some time before that, was suffering from mind 


lapses, and that although she enjoyed some very good days, she was prone to 


forgetfulness. It was for this reason that it was prudent, and indeed necessary, for 


those around her to have an understanding of the financial plan and the proposed 


investment funds. 
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440 In their submissions, the Defendants contended that I should draw an adverse 


inference against the Plaintiffs for their failure to call Mr Westwater to explain the 


note. The principle of Jones v Dunkel158 was relied upon. That principle is concisely 


explained by Kirby P (as he then was) in the decision of Ghazal v GIO (NSW)159 


(Mahoney and Clarke JJA in agreement) as follows: 


The rule in Jones v Dunkel is one of commonsense reasoning. It provides that an 
unexplained failure by a party to call a witness may, in appropriate 
circumstances, lead to an inference that the uncalled evidence would not have 
assisted the case of the party who might be expected to call the witness. It is 
important to note that this is a facility. It is not an obligation in the reasoning of 
the decision-maker. 


 
441 In this instance, the principle should not be applied. The Defendants had previously 


taken instructions for and prepared an affidavit for Mr Westwater for use in these 


proceedings. Although the affidavit was not sworn and Mr Westwater was not called 


by the Defendants, the Plaintiffs could be forgiven for thinking that Mr Westwater 


was sitting in their opponents “camp”. Furthermore, the note on its face was evidence 


adverse to the Defendants and, if anything, the failure to call Mr Westwater called for 


an explanation by them, which was not forthcoming. 


 
Destruction of Denise Knaggs’ Diary 


442 As found previously, Denise Knaggs destroyed her diary in a fire shortly before the 


commencement of these proceedings. The parts of the diary which have survived 


vividly record the day to day life of Ms Dyke in the time before her admission to 


hospital, and her endeavours to cope with her physical disabilities, which grew to 


become a barely tolerable burden for her. They also record the considerable level of 


confusion and anxiety which she suffered in the period leading up to her admission to 


hospital. 


443 The conduct of Denise Knaggs has denied the Court access to her record for the 


critical periods when Betty Dyke made her wills and codicils. The contents of the 


record remain unknown. However, given the content of what survives, and the fact 


 
158 (1959) 101 CLR 298. 
159 (1992) 29 NSWLR 336 at 343. 
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that Denise Knaggs more than likely appreciated that the issue of Betty Dyke’s 


testamentary capacity would have arisen in future proceedings, I draw the inference 


that they would not have been of assistance to the case which she has sought to 


advance in this case on the question of Betty Dyke’s testamentary capacity. Further 


than that, I cannot go. 


 
Dr West 


444 Dr Mark West, veterinary surgeon, said in his evidence that, by reference to his notes, 


his veterinary practice dealt with Betty Dyke from 1994. Also from his notes he was 


able to say that on 8 August 2000 he called at Ms Dyke’s farm at 330 Craigie Road, 


Mount Martha and met with her to attend to a cow; on 14 February 2001 he had a 


consultation with Ms Dyke at her farm to deal with a coughing steer; and on 29 


November 2001 he had a further consultation with Ms Dyke at her farm regarding a 


traumatic calving. 


445 Most of his consultations with Ms Dyke were of between 20 and 30 minutes duration. 


He found Betty Dyke to be “very lucid”. He could understand her easily and she was 


able to communicate with him so as to explain “what she wanted from me”. 


446 I accept that Dr West understood what Betty Dyke said to him. However, husbandry 


of cattle was something which Betty Dyke well understood from many years of 


farming. It was totally familiar to her. The consultations with Dr West usually 


followed a pattern. When they met Betty Dyke would tell the doctor what was wrong 


with the animal; they would then go together to the cattle yard; after Dr West had 


inspected the animal they would discuss the appropriate treatment. If medication 


was required Dr West would discuss the dosage and regularity of dosages with her. 


447 On his visits to Betty Dyke they only ever discussed her cattle, their problems and the 


appropriate treatment. They did not have any general discussion. 


448 I accept Dr West’s evidence, as far as it goes. However, Dr West’s conversations with 


Betty Dyke focussed on animal management. This was a matter about which she had 


a lifetime of experience. The subject was extremely familiar to her and indeed was her 
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inspiration. She was well able to draw upon these resources from her long term 


memory in dealing with Dr West. His evidence is of very limited assistance in 


determining the testamentary capacity of Betty Dyke at any relevant time. 


 
Dr Browne 


449 Dr Andrew Browne was also a veterinary surgeon. He consulted with Betty Dyke in 


relation to her animals on 34 occasions over an 11 year period, from 1991 to 31 May 


2002. 


450 From October 1996 to May 2002 he saw her on 25 occasions, an average of one visit 


per quarter with consultations ranging from 10 minutes, if the visit involved merely 


dropping off medication, to 15-20 minutes in cases where an animal was examined. 


451 From early 2002 he observed that Betty’s physical condition had declined, and that 


she complained more about pain. He observed that she was “generally just a bit 


agitated”, frustrated with her back condition and very uncomfortable and stooped. 


452 She always wore old clothes but was always normally and appropriately dressed. 
 


453 Over the entire 11 years he consulted Betty Dyke, he found her to be headstrong and 


independent, and to have high expectations, with a “good working knowledge” of 


cattle. It was difficult to get her to change her ways. She did not always follow his 


advice. He described her as a “stubborn person of fixed opinions”. 


454 Betty Dyke always paid Dr Browne by cheque although she always took a few 


minutes to find the chequebook. She did not require assistance in filling out the 


cheque. 


455 He never sat down in the kitchen to have a cup of tea with her. He considered it 


“very messy” over the whole time he consulted with her. 


456 I accept Dr Browne’s evidence, as far as it goes. However, as in the case of Dr West, 


Dr Browne’s conversations with Betty Dyke concentrated on the topic of animal 


management which was well within her expertise and lifetime experience.  His 
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evidence is also of very limited assistance in determining the testamentary capacity of 


Betty Dyke at the relevant times. 


 
Mr Conrad Hammel 


457 Mr Conrad Hammel was a civil engineer. He met Betty Dyke in relation to drainage 


works which were being undertaken on land adjoining “Sefton Grange”. These works 


required an outfall drain to be constructed on Ms Dyke’s land. 


458 He met with Betty Dyke on three occasions on her farm. These visits were in April 


2001, about one month later in approximately May 2001 and in September 2001. Each 


of these visits was of about an hour. The consultations took place in Ms Dyke’s 


kitchen apart from a short time spent on the third visit to inspect the works in 


progress. 


459 Mr Hammel observed that her kitchen was nothing out of the ordinary. There was 


some clutter in the room, however he did not feel uncomfortable having a cup of tea. 


He found Betty Dyke to be a person with whom it was easy to have a genuine 


conversation. 


460 Ms Dyke took a keen interest in the drainage works and discussed the nature of the 


works and the implications it had for her property. She was interested in how the 


livestock may be affected by the works and was concerned for the safety of the 


livestock. 


461 Betty told him of the three families who were looking after her. When discussing the 


persons who helped her she mentioned Tim Knaggs but he could not recall her 


mentioning Denise Knaggs. I do not accept Mr Hammel’s recollection of this matter. 


He took no notes of the conversation and was relying purely on his memory of a 


casual conversation which occurred more than seven years previously. Furthermore, 


the evidence is contradicted by the well accepted position that it was Denise Knaggs 


who was Betty Dyke’s principal caregiver, as she had so readily acknowledged in the 


past. It is unlikely that Betty Dyke did not mention Denise Knaggs in the context of 


this conversation. 
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462 Betty Dyke told Mr Hammel that she had sold off part of her land because the 


property was fairly large and she wanted to reward the people who were helping her 


with the property with the proceeds from the land. 


463 Other than Mr Hammel’s recollection of his conversation with Betty Dyke about the 


persons who had been helping her, I accept his evidence. 


464 However, his evidence as to Betty’s ability to hold a conversation in 2001 is of limited 


assistance in determining Betty Dyke’s testamentary capacity at the relevant times. 


The thrust of the conversations between Mr Hammel and Betty Dyke related to 


physical matters concerning earth works on her farm and the effect this might have on 


her animals. These matters were familiar to her and well within her capacity to 


comprehend. 


465 On the other hand, the disposition of her estate upon her death was for Betty Dyke in 


an entirely different category. For example, she remarked to her solicitor Mr Moffatt, 


who prepared her 1999 Will, that her will was a “hard basket”. 


 
Principal Lay Witnesses for the Plaintiffs 


466 Enid Nicholson said that from about 1997 onwards Betty Dyke’s conversation tended 


to wander and she would change topics mid-stream. She would not stay on one topic 


for long, and seemed unable to concentrate on a particular train of thought. An 


example provided by Enid Nicholson was that: “Betty would be telling me about one 


of her dogs being unwell and would switch to telling me about her birds in mid- 


sentence”. Enid said that she tended to listen more in her conversations with Betty 


“as Betty’s side of the conversation was more and more repetitive and rambling.” She 


also said: 


Betty began to tell me things she had just told me. I would say “Betty you have 
just told me that” but my comment would not register with her. In every 
conversation I had with her, Betty would repeat the same thing another two or 
three times before we hung up the telephone. 


 
467 I accept these observations of Enid Nicholson as an accurate account. 
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468 I also accept the observations of Betty Dyke’s long time friend and care professional, 


Judith Nicholson, when she said: 


By 1998 the changes in Betty’s behaviour and in her conversation were giving 
me deep concern. From my work with the aged and with people with 
Alzheimer's disease and dementia, I could clearly recognise the incremental 
change in Betty’s mental capacity each time I saw her. 


 
469 Colin Nicholson’s evidence, which I also accept, was to similar effect. He said that: 


Commencing in about 1997, and continuing to the late 1990s and early 2000s, 
Betty’s behaviour became repetitive … From about 1997 onwards, although 
Betty could relate stories of her childhood or past with consistency, she would 
do this to anyone at random, and she would repeat the same story to the same 
person as though they had not heard it before. Betty could not, however, recall 
events which had happened the day before. For example Betty would often 
say to me that she had not spoken to me for ages when I had spoken with her 
very recently. She would also ask me when Enid was coming to visit when my 
mother had told me that she had visited Betty a couple of days earlier. 


 
He said further: 


From about 1997 onwards I observed that Betty would forget who had visited 
her. For example Betty, in a typical conversation with me after 1997, Betty 
would say to me either on the telephone or when I visited her "When is Enid 
coming down?" I would say to Betty words to the effect of "Betty, Enid was 
there/here on Saturday". Betty would typically be silent for a moment and 
then say with a surprised tone in her voice "Enid was here on Saturday?" 
Similarly, Betty would typically say to me in her conversations with me "I 
haven't spoken to you for ages" when it was less than a week since we had 
spoken. From about 1997 onwards I regularly observed that Betty could not 
remember events which had taken place prior to the day in question … 


 
I also saw Betty on many occasions after about 1997 do a task, and a couple of 
minutes later, do the same thing again. For example Betty would wipe a small 
space on the kitchen table and immediately she had finished she would start to 
do the same thing again. After about 1997 I repeatedly saw Betty fill the kettle 
and put it on the stove to make a cup of tea. Immediately she had done this 
she would pick up the kettle up and take it to the sink to fill it again. I would 
say to Betty words to the effect of "You have just done that Betty" and she 
would stop in her tracks and put the kettle back on the stove. Betty could not 
remember things she had done minutes before the present time from about 
1997 onwards. 


 
470 Shirley Huyton was Betty Dyke’s friend of long-standing. She lived close by to 


“Sefton Grange”. From about 1974 she regularly visited Betty Dyke’s farm to buy 


eggs. She gave evidence of an incident which she observed in 1998: 


From as early as 1990 she [Betty] began to have trouble counting the trays 
which held two and a half dozen eggs and which she sold to me for $0.80 to 
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$1.20 per tray depending on the size of the eggs. This task became increasingly 
difficult for her but she would not let me do the counting for her and would 
have three or four attempts at counting the trays before she would get it right. 
Sometimes she would get a pen and paper but still could not get the task done. 
I would just let her go because she would get upset that she could not do this 
task easily. By about 1998, which was about three or four years before she first 
went into hospital, Betty could not manage this task at all. She could no longer 
count the trays of eggs. 


 
471 Ms Huyton also observed that Betty’s mental and physical health started to decline in 


the late 1980s and that it had deteriorated quite noticeably by the early 1990s. She said 


that Betty was not able to engage in a two way conversation and that she repeated 


herself over and over. I do not accept this evidence in its entirety. I accept that from 


about 1997 onwards, Betty Dyke’s conversation was becoming repetitive and 


somewhat rambling, however, this had not occurred to any marked degree prior to 


that time. 


472 Linda Russell was Shirley Huyton’s daughter. About once a year between 1982 and 


the end of 1995 she accompanied her mother on visits to Betty Dyke at her farm. She 


gave evidence that Betty supplied eggs to her mother, and that she became confused 


when counting the trays and calculating the cost of the eggs sold. She said that Betty 


would often become confused in her calculation of the change and go backwards and 


forwards several times saying that she had given Shirley Huyton the wrong change or 


that she was not sure that she had worked the change out correctly. 


473 Linda Russell recalled that her last visit to Betty Dyke was in early 1997 when she 


accompanied her mother to buy eggs. On this visit she found Betty to be confused in 


her conversation and in her actions. She said that Betty continually asked herself 


question without expecting an answer from anyone, and that she talked to the dogs 


and herself incessantly. She described the purchase of the eggs on this occasion: 


My mother and I sat at the kitchen table while Betty tried to sort out the trays 
of eggs to give my mother. As she was doing this Betty constantly asked 
herself questions such as "Are these today's eggs or last week's eggs?", "Are 
these yesterday's eggs or today's eggs?" as she moved the trays from one place 
to the other on the kitchen table. Betty continued asking herself questions as 
she tried to count the trays of eggs and come up with an amount to charge my 
mother for the eggs. She seemed to have great difficulty in multiplying the 
number of trays by the cost of each tray. When she had finally decided on an 
amount, my mother gave Betty a note and Betty went through the kitchen door 
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to the part of the house where I had never been as she had done on many of 
my previous visits. Betty went backwards and forwards through the door to 
the rest of the house saying things such as "I'll just get your change", and to the 
effect: "Oh no you gave me a $20.00 (or a $10.00) note" (I can't recall the amount 
of the particular note) whatever it was. Betty then said in effect: "I'll be back in 
a minute", "Is that right? You gave me a $20.00 (or a $10.00) note?" Betty 
seemed totally confused and unable to calculate the change from the note my 
mother had given her, or to calculate the price of the eggs based on the number 
of trays she was giving my mother. 


 
474 I find that Betty Dyke had always experienced some difficulty in counting out the 


eggs for Shirley Huyton and accounting to her for the correct price. However, by 


early 1997 her abilities in this regard had declined further, and by about 1998 she 


could not manage the task at all. Although lack of arithmetic skill in itself is 


inconclusive, particularly for a person who left school after eighth grade, the 


deterioration in Ms Dyke’s ability to perform the simple calculations described in the 


evidence points to a decline in her cognitive capacity. 


475 Judith Bailey made a number of observations about Betty Dyke’s physical and mental 


decline. During a visit for Christmas in 1996 she noticed that Betty’s routine, health, 


conversation and general demeanour had deteriorated. Thereafter, further indicators 


of a deterioration in her condition became obvious. In November 1999 Judith Bailey 


made the following observation: 


In November 1999 I visited Betty just after her 80th Birthday. I found that Betty 
had deteriorated greatly. Her physical condition had deteriorated and she was 
more bent over and in more pain. She was more depressed than when I had 
last seen her and more self absorbed. She was vague in conversation and 
debilitated by and pre-occupied with her pain. 


 
Conclusion as to Cognitive Impairment 


476 Having reviewed the whole of the evidence, I arrive at the following conclusions as to 


Betty Dyke’s cognitive capacity: 


(a) By mid-1999 Ms Dyke was suffering from cognitive impairment characteristic 


of the pre-dementia stage of Alzheimer’s disease described by Professor Peisah. 


This remained her condition in March of 2000; 
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(b) The very mild cognitive impairment characteristic of this stage of the disease 


contributed to Betty Dyke’s dependence on her care givers, in particular Denise 


Knaggs and those who were in a position of authority in her life, and rendered 


her susceptible to their influence. In this context I accept Professor Peisah’s 


view that although any debilitating mental or physical illness resulting in 


dependence on a caregiver may facilitate the subversion of the testator’s free 


will, dementia in particular increases susceptibility to undue influence;160 


(c) By late 2000 and early 2001, Ms Dyke’s condition had progressed to the stage of 


mild dementia as described by Professor Peisah; 


(d) By early 2002 her condition had advanced to the moderate dementia stage; and 
 


(e) By mid-2002 she was suffering from severe dementia as diagnosed by 


Dr Nyagam at the Frankston Hospital shortly after her admission. 


 
PREPARATION AND EXECUTION OF THE 1999 WILL 


Early Discussions 


477 In 1996, some eleven years after she had made her 1985 Will, Betty Dyke commenced 


to give further consideration to the testamentary dispositions she had made under it. 


The 1985 Will to this point had remained in place unaltered. 


478 Mr Wadeson commenced acting as an accountant for Betty Dyke in 1996. In one of his 


early meetings with her, she told him that she had a will but that she was not happy 


with it. She told him that it had been drawn up some years earlier and she felt that 


the solicitor who had drawn the will had done so to reflect some of his interests rather 


than her own. She informed Mr Wadeson that much of the estate had been left to 


animal charities. On 25 February 1996 they also discussed whether Peninsula Animal 


Aid or Denise Knaggs would look after Betty Dyke’s pets after she died. 


479 Nothing further was done about her will until about March 1998 when Betty Dyke 


showed a copy of the 1985 Will to Mr Wadeson. At this time she told Mr Wadeson 


160 Peisah, C. and Brodaty, H., ‘Dementia and the will-making process: the role of the medical 
practitioner’, The Medical Journal of Australia Vol 161 19 September 1994, 381 at 382 (Exhibit P 18). 
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about a recent radio interview she had heard conducted with Dr Hugh Wirth of the 


RSPCA. She told Mr Wadeson that Dr Wirth had been discussing a particular policy 


of the RSPCA which she did not agree with. She told Mr Wadeson that as a result of 


this she did not want to leave any money to the RSPCA in her Will. At this time they 


also discussed Peninsula Animal Aid. Betty Dyke told Mr Wadeson about a 


neighbour or friend whose dog had been impounded and killed by Peninsula Animal 


Aid. She told him that the dog had been killed within a few days of being picked up, 


just prior to the owner arriving to collect the dog. She expressed the view that the dog 


had not been kept long enough and that perhaps adequate contact had not been made 


with the owners. She told Mr Wadeson that as a result of this she also wanted to cut 


Peninsula Animal Aid from her will. 


480 She again met with Mr Wadeson on 16 May 1998. They discussed the value of her 


estate, which was then estimated to be worth about $2 million, consisting of the farm 


(valued at $1.6 million) by reference to its capital improved value (CIV) and term 


deposits in the bank. At one point in the conversation, Mr Wadeson noted that they 


discussed the suggestion noted by Mr Wadeson that “she help those who helped her”. 


Tim Knaggs did not fairly fit the description of a person who had been helping Betty 


Dyke at this time. They further discussed gifting $1 million to specified beneficiaries. 


The idea of a trust to be established to generate income to be used in the care of her 


dogs was also discussed. Mr Wadeson’s file note records the discussions they had 


concerning the amount of money that would be required for this purpose. The file 


note also records that they discussed leaving the sum of $500,000 from Betty Dyke’s 


estate which could be left to charities. At the time of these discussions Mr Wadeson 


was satisfied that Betty Dyke understood that her estate was substantial. He was also 


satisfied during these discussions that Betty Dyke fully understood the matters under 


discussion. 


481 In his trial affidavit Mr Wadeson recounted that in these early discussions: 


She particularly mentioned Denise and Tim Knaggs, Robert Allen and Dianne 
and Gary Smith in this respect [as persons who had been helping her in her old 
age]. Additionally, whilst I cannot recall the full details she also expressed to 
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me that there were some she did not wish to benefit as she felt some injustices 
had been done. 


 
However, no note of this particular conversation was taken by Mr Wadeson. I do not 


accept that Ms Dyke made any reference to Tim Knaggs as a person she wished to 


benefit in her will as mentioned by Mr Wadeson. Tim Knaggs did not fit the 


description of a person “who had been helping her in her old age”. Further, to have 


mentioned him to Mr Wadeson as someone she wished to benefit was inconsistent 


with her previous attitude to Tim Knaggs which had been long held and strongly felt. 


482 The matter was progressed further in mid-1999 when Mr Wadeson visited Betty Dyke 


at her farm. Denise Knaggs was present. Betty Dyke said that she wanted to make a 


new will. She asked Mr Wadeson to refer her to a solicitor who would be able to help 


her prepare a new will. Mr Wadeson suggested that Mr Moffatt, a solicitor situated 


close to his office in Mordialloc, be consulted. Betty Dyke asked Mr Wadeson to 


arrange a meeting. A short time later Mr Wadeson arranged for Ian Moffatt to travel 


to Betty Dyke’s farm to meet her. 


 
Ian Moffatt Prepares the 1999 Will 


483 On 4 August 1999 Mr Wadeson and Mr Moffatt went to Betty Dyke’s farm for the 


purpose of introducing Mr Moffatt and to enable him to take the initial instructions 


from Betty Dyke for a new will.  This was the first time Betty Dyke had met 


Mr Moffatt. Denise Knaggs was also present at Betty Dyke’s house on this occasion. 


484 I accept Mr Moffatt’s account of the meeting that Mr Wadeson was present at the 


beginning of the meeting but then left them alone to enable Mr Moffatt to take 


instructions for Betty Dyke’s new will. Denise Knaggs was not present during this 


exercise. Although there are discrepancies between Mr Moffatt’s and Mr Wadeson’s 


evidence about the outcome of the meeting, I prefer and accept the evidence of 


Mr Moffatt who was directly taking the instructions for the new will. 


485 In the course of the meeting on 4 August 1999, Betty Dyke instructed Mr Moffatt that 


she wished to leave all of her real estate in three (3) equal shares to (i) Robert Allen, 
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(ii) Diane and Gary Smith, and (iii) Denise Knaggs. Tim Knaggs and Sandra Allen 


were not included in the list of persons that Betty Dyke wished to benefit. 


486 Mr Moffatt took down further details during his meeting on 4 August. He recorded 


Ms Dyke's full name, address and occupation. She instructed him that her executor 


was to be Ross Wadeson, that she would provide a list of people to whom she wished 


to leave cash gifts, and that her dogs, cat and birds were to be cared for by Denise 


Knaggs. She also said that she wanted all of her farm machinery to be given to Robert 


Allen. She further instructed Mr Moffatt that the balance of her estate was to be left to 


the Royal Society for the Prevention of Cruelty to Animals (the “RSPCA”). 


487 In the course of the meeting on 4 August 1999, Mr Moffatt also had a discussion with 


Ms Dyke to determine whether she may have owed a moral responsibility to anyone, 


and who might make a claim pursuant to Section 91 of the Administration and Probate 


Act 1958. Betty Dyke instructed Mr Moffatt that she did not have a moral 


responsibility to anyone. She gave Mr Moffatt her telephone number, and also gave 


him Denise Knaggs’ telephone number. 


488 On 4 August 1999 Mr Wadeson and Ms Dyke also had a discussion about the 


possibility of a subdivision of her property and selling some of it, or giving a part of 


her property to the neighbours. This conversation was general in nature. 


Mr Wadeson did not receive any instructions in relation to any subdivision and did 


not make any notes about it. 


489 However, the discussion with Mr Wadeson at this time illustrates that during the 


period from August 1999 to late September 1999 Betty Dyke was considering a 


number of approaches to the disposition of her estate - as were, her advisers and 


indeed, Tim and Denise Knaggs. During this period discussions included: the 


testamentary gift of the farm “Sefton Grange” to some of the Neighbours as tenants in 


common; a gift of specified portions of the land to some of the Neighbours, to be 


achieved by a subdivision of the entire property after her death, alternatively by a 
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subdivision undertaken during her lifetime; and an inter vivos disposition of the real 


estate, or a portion of it, to some of the Neighbours. 


490 On 9 August 1999 Mr Moffatt conferred with Denise Knaggs at his office. Betty Dyke 


was not present at this conference. On this occasion Denise Knaggs delivered to 


Mr Moffatt a note dated 6 August 1999 with some attachments to the note. One of the 


attachments included a list of names in Denise Knaggs’ handwriting. This listed eight 


persons as potential beneficiaries under Betty Dyke’s new will. The list specified the 


name, address, occupation and the bequest proposed for each person. Six monetary 


gifts were listed; and Betty Dyke’s land was to be divided between Denise Knaggs 


(who was to receive “house/land”), Robert Allen (who was to receive 


“land/trailer/slasher”), and Diane and Gary Smith (who were to receive “land”). The 


list was broadly in accordance with what Mr Moffatt had discussed with Ms Dyke on 


4 August 1999. 


491 Mr Moffatt perused the documents supplied by Denise Knaggs but could not recall 


anything of substance being discussed about the note or its attachments. 


492 In cross-examination, Denise Knaggs was asked: 


Did you ever have a meeting with him [Mr Moffatt] when Ms Dyke wasn’t 
present?---No, never. 


 
So it might be then that you telephoned Mr Moffatt on 9 August?---Yes, yes. 


 
I do not accept Denise Knaggs’ answers as an accurate statement of what occurred. I 


accept Mr Moffatt’s recollection when he said that Denise Knaggs did not telephone 


him on 9 August 1999. He said that he recalled that on that occasion she came to his 


office and hand delivered to him the list of potential beneficiaries. The conference 


with Denise Knaggs occupied between 6 to 12 minutes. 


493 On 10 August 1999 Mr Moffatt spoke to Mr Wadeson by telephone. He informed 


Mr Moffatt that Ms Dyke had a problem with the proposed subdivision of her 


property due to the increased cost of rates which were greater on smaller lots. He 


further informed Mr Moffatt that Ms Dyke therefore wanted to put a stop to further 
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consideration of a subdivision.  Notwithstanding this, Mr Wadeson informed 


Mr Moffatt that the concept of subdivision and the selling of 20 acres was still a 


proposition. Mr Wadeson raised the question whether, if the property was to be 


surveyed, it could still be gifted in a will on the basis of a possible subdivision. 


Mr Wadeson also discussed with Mr Moffatt whether specific areas of Miss Dyke's 


property could be gifted to her nominated beneficiaries. 


494 Also on 10 August 1999 Mr Moffatt commenced his preparation of the new will for 


Ms Dyke. At some time prior to this he had been provided with a copy of Ms Dyke’s 


earlier will dated 10 May 1985. Mr Moffatt made some notes about the possibility of 


gifts of specific paddocks of Miss Dyke's property to specific beneficiaries; he made a 


telephone call to the RSPCA and made a note of the name of the bequest officer of the 


RSPCA; he also made a note to his assistant (who was his wife) Esther Ruberl, asking 


her to undertake a fresh title search of Ms Dyke's property and provided her with his 


notes for the draft will for engrossing by her. Mr Moffatt also gave consideration to 


potential problems for a subdivision of land after the death of the owner. 


495 Also on 10 August 1999 Mr Moffatt telephoned Miss Dyke. In that telephone 


conversation, he made an appointment to see her on Thursday 12 August 1999. 


Ms Dyke informed Mr Moffatt that she had been speaking to Dianne and Gary Smith 


about the possibility of gifting them her back paddock and she also said that she 


would be speaking to Robert Allen that night. Ms Dyke told Mr Moffatt that she 


wanted to meet with him to discuss her will and her property. 


496 On 12 August 1999 Mr Moffatt again attended upon Betty Dyke at her property in 


Mornington. When he arrived at Miss Dyke's property at approximately 2.00 pm. 


Denise Knaggs was also present. He met them outside Ms Dyke's house. He recalls 


discussing her will and the property alone with Ms Dyke in her kitchen. Ms Dyke 


told Mr Moffatt that she wanted to make a gift of $20,000 to John and Judy Bailey of 


Ballarat, and she also named Jane Leech. Ms Dyke said to Mr Moffatt that she was 


thinking about what to give to Jane Leech. Ms Dyke also raised with Mr Moffatt the 


question: "If we subdivide but keep the land will the rates go up?" 
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497 At the meeting on 12 August 1999, Ms Dyke informed Mr Moffatt that she wanted her 


friends to have the benefit of her property. Mr Moffatt suggested to Ms Dyke that her 


estate was likely to be substantial and that she might wish to consider increasing the 


size of her gifts to relatives and charities. In the course of discussing the charities, 


Mr Moffatt offered to provide her with a list of charities to think about, and Ms Dyke 


asked him to send this to her. Mr Moffatt told Ms Dyke that he would send her a 


letter about these matters and the possible terms of her will, so that she could think 


about it further. Subsequently, Mr Moffatt sent her the letter as promised, being a 


letter dated 17 August 1999. This letter included a list of charities called “Pro Bono 


1999”. 


498 Mr Moffatt also spoke to Miss Dyke about a number of other general things on 12 


August. They discussed her farm, and she informed him that the kikuyu grass had 


been introduced because it provided a green grass in summer for cattle. She also told 


Mr Moffatt that her farm had been her family's property. She also said that she had 


no siblings and had never married or had children. Ms Dyke told Mr Moffatt that she 


was once fond of a young soldier who had been a killed in the Second World War. 


Ms Dyke also told Mr Moffatt about her love for her animals. 


499 The conversation Mr Moffatt had with Ms Dyke inside her house took place in the 


kitchen. Ms Dyke explained that the kitchen was the room she lived in. She slept on a 


bed in there. Mr Moffatt said that her bed was made. He also recalled that Ms Dyke's 


kitchen had a “musty, old house smell about it” but nevertheless appeared to be 


reasonably clean. 


500 Ms Dyke told Mr Moffatt about her love for her dogs. She told him of one occasion 


when she had an ear infection and her dogs had licked her ear while she was lying in 


bed, and that she attributed her recovery from the ear infection to this. Ms Dyke 


appeared to Mr Moffatt to be bent to one side when she stood up. She showed him an 


x-ray which showed the curvature of her spine. 
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501 I accept all of these observations of Betty Dyke which Mr Moffatt made on 12 August 


1999. 


502 In or about the days between 12 August and 17 August, Mr Moffatt prepared a draft 


will for Betty Dyke. He provided the draft to her during her consultation on 12 


August 1999. In the draft, Mr Moffatt provided for a gift of all of Betty Dyke’s real 


estate in three equal shares, with one share to be gifted to Denise Knaggs, another 


share to Robert Allen, and a third share jointly to Diane and Gary Smith. After 


providing for various monetary gifts, the residue of the estate was to go to the 


RSPCA. Robert Allen was also to receive Ms Dyke’s agricultural machinery and 


equipment, and Denise Knaggs was to receive her motor vehicle. Again there was no 


mention in the draft of Tim Knaggs, either as a beneficiary of any interest in Betty 


Dyke’s real estate, as the recipient of any monetary or other gift, or as the beneficiary 


of any part of her residuary estate. I accept that this was in accordance with the 


instructions given by Betty Dyke at the time of preparation of the draft will. 


503 Further details about Mr Moffatt’s meeting with Ms Dyke on 12 August 1999 are set 


out in his letter to her dated 17 August 1999. The letter commences: 


I refer to our meetings on 4 August and again last week on 11 August 
[corrected by Mr Moffatt in his oral evidence as being 12 August] and to the 
draft will which I gave to you last week. I would like to confirm that your 
instructions for your Will, at this point, are as follows: 


• Executor: Ross Wadeson 


• Real estate at Craigie Rd, Mount Martha, to Denise Knaggs, Robert 
Allen and jointly to Diane & Gary Smith, but further clarification is 
needed as to the proportions each is to receive and as to the way in 
which the property is to be transferred to them. 


• Specific gifts of money as follows. 


• It is your wish that Denise Knaggs care for your dogs, cat and birds for 
the rest of their lives. 


• The balance of your estate to charity. So far you have nominated the 
RSPCA but would like to nominate other charities. 


 
504 The letter from Mr Moffatt dated 17 August 1999 also addressed the issue of how 


Ms Dyke’s principal asset – the Craigie Road property – should be dealt with. This 
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had to be finalised before the new will could be drawn. Three alternatives presented 


themselves, which Mr Moffatt set out in his letter as options 2A, B and C. They were: 


2A  Tenants in Common: You could give the whole of the property to your 
friends in specified proportions (eg, 1/3 each) as “tenants in common”. 
This means that they will each own their stated proportion of the whole 
of the property and could sell their interest or, by agreement with each 
other, subdivide, sell or otherwise share the property. This approach 
[may] give rise to problems if your friends are unable to agree with 
each other as to how they deal with the property. 


 
2B  Sale by Executor: You could give the whole of the property to your 


executor on trust to sell and pay the proceeds of sale in stated 
proportions (eg, 1/3 each) to your friends. 


 
2C  Gift of Money: As with your other beneficiaries, instead of giving the 


Craigie Road property to your friends, you could give them gifts of 
specific amounts of money or a stated percentage of the value of your 
estate (eg, 10 or 15% each). 


 
505 In the letter of 17 August 1999, there was no mention of any desire on the part of Betty 


Dyke to benefit Tim Knaggs. Again, I accept that the contents of the letter of 17 


August reflected Betty Dyke’s instructions to her solicitor in respect of Mr Knaggs 


given up to that time. 


506 Further, in his letter of 17 August 1999, Mr Moffatt referred to the question of 


Ms Dyke’s competency to make a will. He advised her in the letter: 


While it seems to me that you are of a completely sensible and sound mind and 
able to make your will, I think it is important that you have some independent 
evidence of this on the file. I would therefore suggest that you obtain a letter 
from your doctor confirming his or her opinion that you are of sound mind. I 
hope that you are not offended by this, it is really just a cautionary measure in 
case your Will gives rise to arguments. A form which your doctor could sign is 
enclosed. 


 
507 In his evidence Mr Moffatt said that he recommended a medical certificate, not 


because of a belief on his part that Betty Dyke did not or may not have had capacity, 


but as a cautionary measure in case of a future dispute over Ms Dyke's will. Indeed, 


Ms Dyke appeared to Mr Moffatt “to be capable and to be thinking carefully about the 


terms of her will”. 


508 At least by the time Betty Dyke received the letter dated 17 August 1999 from 


Mr Moffatt, Mr Knaggs learned that she was having a will prepared and was 
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intending to benefit some of the Neighbours very substantially. He agreed that he 


discussed the letter dated 17 August 1999 with his wife Denise Knaggs. The letter 


said in its first page that the real estate at Craigie Rd, Mount Martha, was to be gifted 


to “Denise Knaggs, Robert Allen and jointly to Diane & Gary Smith”. Tim Knaggs 


was not included in this list of beneficiaries and no mention was made of him in the 


letter. 


509 In his affidavit, which he swore to at the trial, Tim Knaggs went to some lengths to 


include himself as an intended beneficiary under Betty Dyke’s will. He said in his 


trial affidavit: 


In 1999 I was aware that Betty was having a will prepared. This was because 
Denise had told me that Betty was making a will and that she wanted to make 
Denise and myself and the Smiths and the Allens beneficiaries of her will. 
[Emphasis added] 


 
The words emphasised were used as a formula which he repeated, with 


inconsequential variations, in no less than four passages in his trial affidavit. 


510 However, the formula was plainly incorrect insofar as it included a reference to Tim 


Knaggs, and I do not accept it as an expression of Betty Dyke’s wishes in the passages 


where it appears in his affidavit. The letter of 17 August 1999 made no mention of Tim 


Knaggs as an intended beneficiary. This was consistent with Betty Dyke’s instructions 


to Mr Moffatt and with the position she had taken in her 1985 Will. Betty Dyke did not 


wish to gift one third of her property to both Denise Knaggs and to Tim Knaggs. Her 


intention was to exclude him. 


511 I find further that Mr Knaggs read the letter of 17 August 1999 soon after it had been 


received by Betty Dyke, and that, when he did, he learned that he was not to be 


included as a beneficiary in her will. In his cross-examination, Mr Knaggs 


acknowledged that he had read page 1 of the letter at the time and he conceded that 


the part of the letter dealing with the gifts of real estate on page 1 of the letter did not 


mention his name. 


512 Mr Knaggs proceeded in his trial affidavit to swear the following: 
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49.   I went through the letter with Betty and we discussed it together. Page 
2 of the letter sets out 3 options for the gift of the Craigie Road property 
to Denise and myself and the Smiths and the Allens. Betty and I 
discussed these different options. Betty told me that it would be better 
for the property to be sold by the executor of the will and for the 
proceeds to be paid as to one third to the Smiths, the Allens and Denise 
and myself. She was adamant about this. 


 
51. She asked me to speak to Ian Moffatt about the letter. She asked me to 


tell him that it would be better for the Craigie Road property to be sold 
by the executor of her will and for the proceeds to be paid as to one 
third to the Smiths, the Allens and Denise and myself. 


 
52. A short time after my discussions with Betty I telephoned Ian Moffatt. I 


told him that it was Betty’s preference for the Craigie Road property to 
be sold by the executor of her will and for the proceeds to be paid as to 
one third to the Smiths, the Allens and Denise and myself. Moffatt told 
me that he would prepare a will and send it to Betty. 


 
513 On 25 August 1999, Mr Knaggs did in fact telephone Mr Moffatt. Betty Dyke did not 


participate in the conversation which followed, even though it would have been 


relatively simple for Mr Knaggs to have arranged for her to be present in the room at 


his end to introduce him and give her authority for the discussion to proceed. By this 


time, Mr Moffatt had already had a visit from Denise Knaggs on 9 August 1999, 


however, he had not met Mr Knaggs and had never spoken with him before. 


Mr Moffatt knew that Tim Knaggs was the husband of one of the potential 


beneficiaries in Betty Dyke’s will, Denise Knaggs. However, Betty Dyke had not 


indicated to Mr Moffatt that she wanted to make any gift in her will to Mr Knaggs. 


514 Mr Moffatt considered the telephone call to be, as he acknowledged “irregular” and 


“unusual”, and that “the whole call from Mr Knaggs was strange”. The telephone call 


was inappropriate and improper. Mr Moffatt did not contact Ms Dyke about the 


telephone call to receive her instructions about it or receive her authority to proceed 


with it. Nevertheless, Mr Moffatt decided to listen to what Mr Knaggs had to say and 


to make a note of the conversation, although he did participate at various points. He 


said that he was confident that the instructions which he had received directly from 


Ms Dyke reflected what she wanted, however he became concerned by the 


conversation with Mr Knaggs. He said that his principal concern during the 


conversation was “to make sure that her will reflected what she wanted and that there 
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was no pressure on her”.  Mr Moffatt also said that “in essence I asked him 


[Mr Knaggs] to back off”. In fact Mr Moffatt said that he told Mr Knaggs: “I’m 


concerned and you should back off and let her make up her own mind”. Mr Moffatt 


could not recall Mr Knaggs’ response to this request, although the conversation 


continued to its conclusion. 


515 The conversation lasted in the order of 24 minutes. Mr Moffatt made handwritten 


notes of this telephone conversation which he completed immediately after it had 


concluded. I accept these notes as an accurate summary of the conversation. 


Mr Moffatt noted the following: Mr Knaggs opened by introducing himself as the 


husband of Denise Knaggs. He then said that he had spoken “to her re Betty Dyke”. I 


infer from this that Mr Knaggs had spoken to his wife Denise Knaggs about Betty 


Dyke and her proposal to have a new will prepared. Mr Knaggs then said: “She’s 


decided”. The conversation then proceeded broadly as follows: Tim Knaggs 


described the letter dated 17 August 1999 from Mr Moffatt to his client Ms Dyke, as 


“good”; Mr Knaggs discussed what was designated in the letter as “Option 2B”, 


being a sale offered by executor followed by splitting the proceeds; he also discussed 


what was designated in the letter as “Option 2C” in the following terms: “2C may be 


preferable in case the land is sold before death, as under 2B this would cause the three 


friends to receive nil”. Here Mr Knaggs is presumably referring to the possibility that 


if Betty Dyke sold her land before her death, and then distributed the cash to other 


parties, the Neighbours would receive nothing. Mr Knaggs then advised that “Betty 


wants her will to be simple, but having trouble reaching decision”. He then said: 


“They will talk to her about the 2C option and what sort of split she wants”. It was at 


that point that Mr Moffatt warned Mr Knaggs: “I’m concerned and you should back 


off and let her make up her own mind”. Mr Knaggs then said that when Betty had 


decided and was ready to speak to Mr Moffatt again she would contact him. 


Mr Moffatt suggested that he would see her and perhaps Mr Wadeson also (to ensure 


her instructions were what she really wanted). Mr Knaggs then briefly discussed 


Betty Dyke’s mental capacity with Mr Moffatt, in the course of which Mr Knaggs said 


that Betty Dyke had a letter from a doctor.  They then briefly discussed the 
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responsibility which Betty Dyke owed to others, for example, relatives. In the course 


of this part of the discussion Mr Knaggs confirmed what Betty Dyke had told 


Mr Moffatt – that she had no close relatives other than elderly cousins and second 


cousins to whom she did not feel responsibility, but that she wanted to leave them “a 


little something”. 


516 Mr Moffatt said that he did not have any hard evidence to found a suspicion of undue 


influence, however he said the call “gave me something to think about”. I am 


satisfied that at this time Mr Moffatt became suspicious about the possibility of undue 


influence being exerted on Ms Dyke in relation to her will. This was so even though 


in his mind he was not told anything during the conversation that provided evidence 


of undue influence. However, telling Mr Knaggs to “back off” is consistent with such 


a suspicion being actually held by Mr Moffatt at the time. 


517 Further, Mr Moffatt noted to himself in his handwritten record: 


I said at present my instructions from Betty are that the land be divided to 
three friends. If the value of gifts to three friends changes dramatically I will 
worry about undue influence and advise Betty accordingly. 


 
Although Mr Moffatt believed he did not use these actual words when talking with 


Tim Knaggs, and in particular did not use the words “undue influence” to him, it 


does reflect his considerable concern at the time. He also said in his evidence, “I was 


concerned at the way they were speaking to her and I wanted to make sure she was 


not feeling pressured”, and that, “I was really in this conversation asking Mr Knaggs 


to let her decide for herself”. He also said that when Mr Knaggs said that “they 


wanted to talk to her about it”, this provided a reason to Mr Moffatt to say to 


Mr Knaggs “let her decide for herself”. I draw the inference that to Mr Moffatt’s mind 


at the time there was a real risk that Ms Dyke was being subjected to undue influence 


in the will making process then in train. 


518 Mr Moffatt’s suspicion about Tim Knaggs was well founded. What Mr Moffatt did 


not know at the time was that Betty Dyke had elected to proceed with “Option 2B” 
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referred to in his letter to her of 17 August. Indeed, according to Mr Knaggs, she was 


“adamant” about this. 


519 Despite Betty clearly communicating this decision to Tim Knaggs, he chose to press 


his personal preference for “Option 2C” referred to in the letter. The opening words 


of the conversation of 25 August 1999, when Mr Knaggs said to Mr Moffatt “She’s 


decided” were explored in cross-examination. Mr Knaggs responded as follows: 


Yes, well, did you say to Mr Moffatt that Betty had decided?---It appears I have 
said that, yes. 


Yes, decided what?---Decided on one of those options. 


And which one had she decided on?---She’s decided on 2(c). 


On 2 (c), yes. That’s 2(c) in Mr Moffatt’s letter of 17 August. Is that right?---I 
would expect that to be 2 (c) that I was referring to. 


 
520 I find that the conduct of Tim Knaggs in making the telephone call to Betty Dyke’s 


solicitor on 25 August 1999, in which he sought to advance his personal preference for 


the disposition of Betty Dyke’s land, evidenced his willingness and desire to influence 


the will making process in a manner which coincided with his own aspirations in 


disregard of the wishes of the testatrix, Ms Dyke. 


521 Mr Moffatt continued to have lingering concerns about the possibility of undue 


influence exercised on Betty Dyke in relation to her 1999 Will. He spoke briefly about 


the subject of undue influence with Ms Dyke on 1 September 1999. He also spoke 


with Mr Wadeson about the issue on the telephone. He had another brief discussion 


about the matter with Ms Dyke on the day she executed the 1999 Will on 20 


September 1999, following which he said that he was no longer concerned about the 


problem. 


522 However, Mr Moffatt telephoned Mr Wadeson some 10 months later on 18 July 2000. 


This occurred after Betty Dyke had collected the original of her 1999 Will from 


Mr Moffatt for the purpose of instructing another solicitor, Mr Lumb, to make the 


March 2000 Codicil. The note of the telephone conversation between Mr Moffatt and 


Mr Wadeson, made contemporaneously by Mr Wadeson at the time of the discussion, 


records: 
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18/7/00 Ian advised Betty had collected her will from his office (he was not 
present Possible Codicil?) His only concern is whether she was being unduly 
influenced. 


 
523 I return once more to the sequence of events culminating in the signing of the 1999 


Will on 20 September 1999. At some time shortly prior to 1 September 1999, Denise 


Knaggs and her husband Tim Knaggs together hand wrote a two page document for 


presentation to Betty Dyke’s solicitor Mr Moffatt. Denise described it as “merely a 


note as a guide for what she wanted to do with her estate”. Denise Knaggs knew it 


was a note intended to be passed on to Ms Dyke’s solicitor, Mr Moffatt. The 


document relevantly provided as follows (with the parts written by Mr Knaggs in 


italics): 


Option 2C Gift of Money 
Most straightforward – the proceeds of the Estate is divided into the 
proportions desired by Betty. 
Leaves money in the bank for emergencies and does not stir up interest by other 
Parties – eg. The Shire 
When estate is sold finalised the Executor makes sure that:- 
1/ The Beneficiaries are paid (including charities) 


RSPCA $100,000 
Cat Protection Society $100,000 
Frank Field  10,000 
Maida Pitchford 20,000 
Bernice Parfitt 20,000 
Enid Nicholson 20,000 
Geoff Edwards 20,000 
Ron Raymond 20,000 
Norman Allen 20,000 
Jane Leech 15,000 
Julie Nicholson 20,000 
Wendy Parfitt 20,000 
Judy Bailey 60,000 


2/ COSTS / EXPENSES probate etc. are paid 
3/ Then remainder incl. sale of land is split 3 ways to KNAGGS, ALLEN 


SMITHS 
* If property split into 2 titles now, then greater cost to Betty would be involved, 
including surveying, Shire Involvement, stamp duty, gift duty etc. There should be no 
haste by Friends at this time. The Solicitor can be called down or Betty could go with 
Denise to Mordialloc to finalise the Will – This would save cost and fix the concern 
once and for all. 
If Betty should ever change mind then a Codicil could be made to add or alter the Will. 


524 In relation to the preparation of these notes Denise Knaggs said in her evidence that 


they had been written on Betty Dyke’s kitchen table. She said: “They’re notes that 


Betty had dictated that she wanted done”. When pressed further on the point, Denise 


Knaggs confirmed that Betty Dyke had dictated the note to her. However, when the 
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note is examined, I do no accept that it was the product of a dictation in the strict 


sense. Rather it was the product of Denise Knaggs interpreting the instructions of 


Betty Dyke and writing them down in the course of the discussion, or shortly 


thereafter. 


525 The note included the following: 


3/ Then remainder incl. sale of land is split 3 ways to KNAGGS, ALLEN 
SMITHS. 


 
Given the circumstances of the taking of the note, which I have found was not likely 


to have been the product of a process of transcription of the conversation word for 


word, the note is unreliable as a record of precisely what was said. In particular, I do 


not accept that the word “KNAGGS”, if that was actually said by Ms Dyke, was 


intended by her to include Tim Knaggs. 


526 Tim Knaggs agreed that he added his own handwritten notations to the document. 


These notations were not made as a result of anything said by Betty Dyke. The 


notations included altering the word “sold” in the fourth sentence to “finalised”, 


which Denise Knaggs conceded was “Tim’s idea”, and the words “Incl. sale of land” 


in the third numbered paragraph which was another of Mr Knaggs’ additions. His 


most substantial addition, however, was the note at the foot of the page: 


*If property split into 2 titles now, then greater cost to Betty would be involved, 
including surveying, Shire Involvement, stamp duty, gift duty etc. There 
should be no haste by Friends at this time. The Solicitor can be called down or 
Betty could go with Denise to Mordialloc to finalise the Will – This would save 
cost and fix the concern once and for all. 


If Betty should ever change mind then a Codicil could be made to add or alter 
the Will. 


 
527 Tim Knaggs conceded that there were in fact two related ideas being considered at the 


time of the writing of the note – the idea of Betty Dyke making a will to dispose of her 


estate; and a second idea that she would subdivide her land and give money to her 


friends. I accept this as a correct summary of the situation at that time. However, in 


his note he advanced his personal view that Ms Dyke’s land should not be subdivided 
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prior to her death and in relation to this he wrote: “There should be no haste by 


Friends at this time”. In response to cross-examination on this point Mr Knaggs said: 


Well I didn’t think the property needed to be split up; 


 
and, further: 


It seemed strange to me that there was – there was talk about splitting the 
property up at that time and that Betty was – there was a proposal of Betty to – 
to allot certain parts of her property to the three families; 


 
and, further: 


Well I didn’t think it was necessary. 


 
528 Mr Knaggs said as to his additions to the notes: 


I’m assisting Betty. Denise had already written this. Betty had this and in fact I 
would suggest this was written on a different day even than we look at the 
letter. 


 
I find that Mr Knaggs did indeed add his contributions to the note written by Denise 


Knaggs at a different time. Further, Mr Knaggs did not volunteer evidence, nor was 


there any evidence, that Betty Dyke was either present when Mr Knaggs wrote his 


additions, or was even aware of them. I find that Mr Knaggs’ additions to the note 


were written in Betty Dyke’s absence and without her knowledge, authority or 


approval. I find further that Mr Knaggs was well aware that the purpose of the note 


was to supply Betty Dyke’s solicitor, Mr Moffatt, with instructions for her will. 


529 Mr Knaggs’ additions to the notes further demonstrate his willingness to influence the 


will making process by pressing his own views as to what should have happened to 


Betty Dyke’s estate, and communicating these views to her solicitor, without her 


knowledge, approval or authority. His conduct amounted to a further attempt to 


exert his direct influence on the structure of the will which was then under 


consideration by Betty Dyke. 


530 On Wednesday 1 September 1999 Mr Moffatt again met with Betty Dyke at about 


2 pm. Betty Dyke was driven to the meeting by Denise Knaggs. Mr Moffatt took 


further instructions for the will.  Denise Knaggs attended for the first part of the 
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discussion until Mr Moffatt asked her to leave the room. Mr Moffatt took notes of the 


discussions in the meeting. I infer that had she not been asked to leave the room, 


Denise Knaggs would have remained present for the entirety of the conference. 


531 During the consultation with Ms Dyke on 1 September 1999, Mr Moffatt was handed 


the document consisting of two handwritten pages written by Denise Knaggs, with 


Tim Knaggs’ additions. After inquiry with Ms Dyke as to who had written the notes 


Mr Moffatt noted at the top of the page: "Tim or Denise's handwriting". Denise 


Knaggs was present when Mr Moffatt went through that part of the handwritten 


sheets which listed each of the beneficiaries and the monetary gifts proposed for them. 


This part was in Denise Knaggs’ handwriting.  In the course of this discussion, 


Mr Moffatt made a handwritten note on the sheets provided to him changing the gift 


to Jane Leech from $15,000 to $20,000 and the gift to Julie Nicholson from $20,000 to 


$10,000. I accept that these changes were made at Ms Dyke’s direction. While going 


through the handwritten pages, Mr Moffatt also made notes of Ms Dyke's comments 


about each of the beneficiaries and the specific monetary sums to be gifted to each. 


532 Mr Moffatt noted the following as having been said by Betty Dyke during the 


meeting, in the presence of Denise Knaggs: 


Denise, Robert & Sandra Allen and the Smiths are very important to me – they 
are my best friends – they look after me, & my property & animals. Denise 
helps me more than anyone. They get paid but not much and they help me 
enormously. They are my friends. They do what needs doing. 


 
I accept this as an accurate record of part of the conversation with Betty Dyke in the 


course of her giving instructions for her 1999 Will. Importantly, it provides insight 


into her thinking and intentions at the time. The caregivers who had helped her were 


identified, and her positive feelings towards them detailed. However, Tim Knaggs 


was specifically not mentioned in this context. And the omission is significant. Even 


though the statement was made in the presence of Denise Knaggs, I accept it as a 


genuine reflection of Betty Dyke’s feelings at the time. 


533 Betty Dyke also said to Mr Moffatt that she did not want to make any other gifts to 


charities. In my view, this was also a significant indicator of her intentions at the time. 
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At this point in the conference Mr Moffatt asked Denise Knaggs to leave the room. 


Denise Knaggs gave evidence about the meeting of 1 September 1999. She swore in 


paragraph 49 of her trial affidavit: 


I drove Betty to Ian Moffatt’s office. I did not take part in any meetings 
between Ian Moffatt and Betty. I did not discuss Betty’s will with her in the car 
while we were driving to or from Ian Moffatt’s office. 


 
This statement is not the whole truth. Denise Knaggs was present at the meeting 


between Mr Moffatt and Ms Dyke on 1 September 1999 until she was asked to leave 


by Mr Moffatt. During the part of the meeting when Denise Knaggs was present, 


Mr Moffatt, referring to the notes Denise Knaggs had prepared, went through all of 


the monetary gifts which Ms Dyke then had in contemplation for her will, and he did 


so in some detail. Denise Knaggs was also present, as I have said, when Ms Dyke 


described the “friends” who had helped her, in particular Denise Knaggs, and when 


she said that she did not want to make any other gifts to charities. 


534 Denise Knaggs was cross-examined about her attendance in Mr Moffatt’s office 


during the 1 September consultation. After confirming paragraph 49 of her affidavit 


by saying: “That’s the truth”, the cross-examination continued: 


By that I take it you mean that you were never in the office when Betty gave 
instructions for her will?---Not for the will, I was in there to settle Betty in and 
leave the room. 


 
The answer given by Denise Knaggs in this evidence was not the truth. 


 
535 During the consultation of 1 September 1999, after Denise Knaggs had left the room, 


Mr Moffatt proceeded to ask questions of Ms Dyke, as he noted at the time “to make 


sure she is not pressured in relation to her will”. Mr Moffatt’s notes of this part of the 


consultation with Ms Dyke record: 


I do not feel at all coerced or pressured. Denise has been very helpful to me in 
this process. I would not describe any of my friends as greedy people. I trust 
them and they have been more than helpful to me. Denise took me to the 
doctor’s without me having to ask. They really care for me. I am 79. 


They are writing things down for me etc but I do not feel pressured at all. My 
will is a hard basket. It has worried me. But I am happy with what we have 
talked about today. 
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I don’t know of anyone to whom I feel a responsibility. I don’t know of anyone 
else. Most of the ones I used to know are dead. Sometimes I see someone I 
haven’t seen for 20 years but no one else. No brothers or sisters. Its a pity I 
hadn’t and I never married. I was once close friends with a man called Joe. 
Never lived together. He had no children. I’ve never had children. Joe and I 
were old fashioned mates. 


Me as reserve executor. I want my $ to go to people I know. Others can help 
charities. Nothing has ever been easy for me in my whole life. I want to help 
people I care for not charities. I am an animal person. 


Denise will look after my dogs. I hope I’ll see my dogs out. 
 


536 During the consultation on 1 September 1999, Ms Dyke made no mention of wanting 


to include Tim Knaggs as a beneficiary under her will. Indeed, her references to the 


people who had helped her and whom she regarded as her “friends” specifically 


made no mention of him. She confirmed to Mr Moffatt in her private session with 


him that she was “happy with what we have talked about today”. I infer from this 


that she remained satisfied with a will that did not include Mr Knaggs as a 


beneficiary. I find that she did not tell Tim Knaggs at this time that he was to be 


included as a joint beneficiary along with his wife, as he contended in his evidence. 


537 At the meeting of 1 September 1999, Mr Moffatt was also provided with the medical 


certificate dated 21 August 1999 which had been completed and signed by Betty 


Dyke’s general practitioner, Dr Knobel. 


538 A letter dated 8 September 1999 from Mr Moffatt to Ms Dyke confirmed his meeting 


with her on 1 September 1999 and thanked her for clarifying her instructions for her 


will. The letter enclosed a new draft will for her review which he described as being 


“in accordance with your instructions”. The letter advised in general terms what was 


provided for in the attached draft will. After describing the specific gifts in the draft 


will, Mr Moffatt’s letter says: 


2. The balance of your estate (which I understand would be very 
substantial) is to be divided equally three ways to: 
(a) Robert Allen 


(b) Denise Knaggs 


(c) Mr and Mrs Smith. 


539 The draft will which had been prepared by Mr Moffatt on the instructions of Betty 


Dyke did indeed provide for her residuary estate to be divided equally between 
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Robert Allen, Denise Knaggs and Mr and Mrs Smith. Mr Knaggs was excluded from 


this list of beneficiaries. 


540 Not until 16 September 1999 was mention first made of Tim Knaggs’ inclusion in the 


1999 Will.  However, this instruction was not given by Betty Dyke.  A note in 


Mr Moffatt’s file reveals that Denise Knaggs telephoned Mr Moffatt’s office on that 


date and passed on a message to Mr Moffatt’s assistant (also his wife), Esther Ruberl. 


The note included the following reference: “1. see notes on letter of 8/9/99”. Esther 


Ruberl recorded the substance of the instructions related by Denise Knaggs on the 


copy letter dated 8 September 1999 retained on Mr Moffatt’s file. Sandra Allen was 


noted in Esther Ruberl’s handwriting beside Robert Allen as a beneficiary of the 


residue of Betty Dyke’s estate jointly with her husband Robert Allen, and Tim Knaggs 


was noted beside Denise Knaggs as a beneficiary of the residuary estate jointly with 


his wife. It was by this means that Denise Knaggs told Mr Moffatt’s assistant to 


include Tim Knaggs, along with Sandra Allen, as additional joint beneficiaries to the 


residue of Betty Dyke’s estate. 


541 On 16 September 1999, Betty Dyke also had a telephone discussion with her 


accountant, Mr Wadeson, about her will and the recent proposed changes. This 


telephone call demonstrates that Betty Dyke was capable of calling her solicitor on 16 


September 1999 and communicating any changes of the type which Denise Knaggs 


had communicated to Mr Wadeson on that day, and which she wanted, to him. 


Mr Wadeson made the following notes of the conversation: 


She said that the current is more suitable – helping people she knows 
compared to the 101 charities in the old will. 


She mentioned that Denise was helping her with some of the figures. I asked 
was she happy with this and the conversation got more direct when I asked if 
she felt anyone was pushing their own ideas. She was happy with what she 
was doing and said she was so strong minded that no one would tell her what 
to do. I agreed with this. She then said no one was pulling the wool over her 
ears – at least, she felt that. 


 


542 Although Mr Moffatt thought that it was surprising that Denise Knaggs should have 


telephoned his assistant on 16 September 1999 and left a message to add two 


additional beneficiaries to Ms Dyke’s will, he did not contact Ms Dyke about this, nor 
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did he write to her about it, or indeed contact Denise Knaggs about the matter. 


Nevertheless, the additional beneficiaries, Sandra Allen and Tim Knaggs were added 


to the draft will for signing by Betty Dyke on 20 September 1999. 


543 On 20 September 1999, Denise Knaggs brought Betty Dyke to Mr Moffatt’s office for 


the signing of the completed will.  Denise Knaggs left Betty Dyke alone with 


Mr Moffatt during his consultation. The prepared will included Sandra Allen and 


Timothy Knaggs as joint beneficiaries with their respective spouses of the residuary 


estate. Mr Moffatt said in his affidavit: 


During the meeting I recall discussing with Miss Dyke the message given to 
my assistant Esther from Denise Knaggs on 16 September 1999. I remember 
Miss Dyke told me she knew about it because Denise Knaggs had called with 
that message at her (Miss Dyke's) request. 


 
544 Although Mr Moffatt said that he spoke to Betty Dyke about the addition of the two 


further beneficiaries to her will when she came to sign the document on 20 September 


1999, he took no note of any instruction given by her as to this change or the reason 


for it. Moreover, I am satisfied that the reason for Ms Dyke changing her mind in this 


manner, and the circumstances which gave rise to the inclusion of Tim Knaggs as a 


beneficiary, were not explored at all by Mr Moffatt. In all likelihood, this was because 


Mr Moffatt did not know of Ms Dyke’s attitude to Tim Knaggs, and did not appreciate 


the significance of the apparent change in instructions. There was no satisfactory 


evidence demonstrating that the decision to add Tim Knaggs as a beneficiary was the 


product of Betty Dyke’s own free and independent will. 


545 Ms Dyke signed her 1999 Will on 20 September 1999. It not only included Robert 


Allen as a beneficiary of the residue of her estate jointly with his wife Sandra Allen, it 


also included Tim Knaggs as a beneficiary of the residuary estate jointly with his wife, 


Denise Knaggs. 


546 The gift made by Betty Dyke to Tim Knaggs in the 1999 Will was out of character for 


her and a significant departure from her previously long held attitude towards him. 


It was also departured considerably from the consistent instructions she had given to 
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her solicitor Mr Moffatt prior to the telephone call from Denise Knaggs on 16 


September 1999. 


547 In the case of Tim Knaggs, I find that his inclusion in the 1999 Will did not occur 


because of any friendship with him recognised by Ms Dyke. Nor was the substantial 


gift provided to him made in gratitude for any help which Mr Knaggs had provided 


to her in her old age. If any such help or care had been provided by him, it was 


insignificant. The explanation for the gift to him has a profoundly different origin. 


There were a number of likely motives for Denise Knaggs to have made the contact 


she did with Betty Dyke’s solicitor on 16 September 1999. 


548 I am satisfied that Denise Knaggs and Tim Knaggs both assumed substantial control 


of Betty Dyke’s life. In the case of Denise Knaggs, this commenced well prior to mid- 


1999; and in the case of Tim Knaggs, the execution of the 1999 Will by Betty Dyke on 


12 August 1999 marked his ascendancy in her personal affairs. Tim Knaggs’ inclusion 


as a joint beneficiary of one third of Ms Dyke’s residuary estate provided a platform 


for him to become involved in the management of Betty Dyke’s considerable cash 


investments and her valuable real estate. This carried with it the obvious side-benefit 


of maximising the value of the residuary estate during her lifetime, prior to her death. 


549 The addition of Tim Knaggs as one of the principal beneficiaries under Betty Dyke’s 


will was also likely to have consolidated and enhanced the opportunities for the 


Knaggs to continue to influence her testamentary intentions. Tim Knaggs was acutely 


conscious of Betty’s capacity to alter her will at any time. He wrote in his note, which 


he added to Betty Dyke’s instructions written out by Denise Knaggs shortly prior to 1 


September 1999: “If Betty should ever change mind then a Codicil could be made to 


add or alter the Will”. 


550 Further, I am satisfied that the inclusion of Tim Knaggs as a beneficiary provided 


something of an “insurance policy” for the Knaggs family. As things stood prior to 


the inclusion of Tim Knaggs, in the event that Denise Knaggs predeceased Betty Dyke, 


her husband and children would stand to inherit nothing.  However, adding Tim 


983







Knaggs as a joint beneficiary provided the Knaggs a degree of security with regard to 


Ms Dyke’s estate. 


551 I am further satisfied that when she made the telephone call to Betty Dyke’s solicitor 


on 16 September 1999 to include her husband in the will, Denise Knaggs did so on her 


own initiative without Ms Dyke’s express consent. 


552 I find further that Tim Knaggs was involved in the conduct of his wife in securing his 


inclusion in the 1999 Will as a joint beneficiary of a one third share of the residuary 


estate. It is likely that the approach made by his wife to Betty Dyke’s solicitor was 


known to him at the time. It would have been very unlikely for Denise Knaggs to have 


taken the course she did without at least advising him about the plan. The approach 


was likely to have enjoyed his express or at least his tacit approval. 


553 Once Denise Knaggs had secured Tim Knaggs’ inclusion as a beneficiary in the draft 


will on 16 September 1999, when Betty Dyke attended to sign her will on 20 


September 1999, the line of least resistance for her to follow was to accept the draft 


which had been prepared by her solicitor. Betty Dyke was likely to have known that 


the inclusion of Tim Knaggs was desired by Denise Knaggs and her husband. She 


would also have known or believed that cutting him out of the will at this point 


would more than likely have come to their attention. I infer that, in Betty Dyke’s 


mind, this would have carried with it, at the least, a risk of introducing friction into, or 


possibly even have jeopardised, her relationship with Denise Knaggs, a person upon 


whom she depended heavily. Ms Dyke’s purpose in providing the generous gift to 


Denise Knaggs in her will was to ensure the loyalty and service of her principal 


caregiver for her remaining days. Fear of loss of her security is likely to have inflicted 


pressure on Ms Dyke to be compliant with the wishes of the Knaggs at this critical 


time. 


554 For the sake of peace and quiet, avoiding anxiety and tension, and preserving her 


security, Betty Dyke suppressed her long held wish not to benefit Tim Knaggs in her 


will. Submitting to what had been placed before her was a pliant and painless course. 
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Sandra Allen 


555 The addition of Sandra Allen to the 1999 Will, however, is in an altogether different 


position. 


556 Betty Dyke never expressed any animosity towards her. Indeed, the contrary is the 


case. During her consultation with Mr Moffatt on 1 September 1999 Betty Dyke spoke 


of her with warmth and specifically and spontaneously included Sandra Allen in the 


list of “friends” who were very important to her and who looked after her, her 


property and animals. Further, Sandra Allen, unlike Tim Knaggs who was not 


mentioned at all in the 1985 Will, had been a beneficiary under that will of a monetary 


bequest, jointly with her husband, Robert Allen. In contrast, Tim Knaggs was not 


mentioned at all in the 1985 Will, although his wife Denise Knaggs was the subject of 


a monetary bequest in her own right. 


557 I am satisfied that no undue influence was exercised to secure the appointment of 


Sandra Allen as a joint beneficiary, with her husband Robert Allen, of a one third 


share of Ms Dyke’s residuary estate under the 1999 Will. Although the means of her 


appointment, through the telephone call made by Denise Knaggs to the office of Ms 


Dyke’s solicitor on 16 September 1999, was irregular, I am satisfied that the inclusion 


of Sandra Allen in the 1999 Will coincided with Betty Dyke’s intentions. 


 
PREPARATION AND EXECUTION OF THE MARCH 2000 CODICIL 


558 Gary Smith’s earliest awareness of Betty Dyke’s 1999 Will was in about late 1999 when 


she told him that she was unhappy with Mr Wadeson and Mr Moffatt being the 


executors of her will. She said that they had charged her too much for their services 


for drawing the 1999 Will. She spoke to Gary Smith on a number of occasions about 


the matter and said that she wanted to change the executors to the 1999 Will to be 


Gary Smith, Robert Allen and Tim Knaggs. 


559 At the request of Betty Dyke, Gary Smith arranged an appointment for her to see his 


family solicitor, Mr Peter Lumb of Nevett Ford & Co in Melbourne to document the 


change of executors. The appointment was arranged for 28 March 2000. On this day 


Gary Smith drove Betty Dyke to the appointment with Mr Lumb. They first drove to 
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Mr Moffatt’s office to collect the 1999 Will. Betty Dyke attended to this on her own 


while Gary Smith remained in his car. They then continued on their journey to see 


Mr Lumb of Nevett Ford at his offices at Level 42, Rialto South Tower, 525 Collins 


Street, Melbourne. Betty Dyke gave the necessary instructions to Mr Lumb while 


Gary Smith remained in the waiting room. 


560 Mr Lumb is a solicitor. He was a director of NF Legal Pty Ltd, which trades as Nevett 


Ford. He was admitted to practice in 1972, and since 1978 has practised principally in 


the areas of commercial and property law, wills, probate and estate administration. 


561 Betty Dyke instructed Mr Lumb that she wished to appoint as her executors Gary 


Smith, Robert Allen and Tim Knaggs who, with their wives, were the residuary 


beneficiaries of her will. She informed him that Mr Moffatt was not well known to 


her and it was her preference that the three men she nominated act as her executors. 


Betty Dyke gave a copy of her 1999 Will to Mr Lumb. 


562 Mr Lumb briefly reviewed the remaining provisions of the 1999 Will dealing with the 


various bequests and the division of the balance of her estate as set out in that will. 


She instructed Mr Lumb that she was happy with the bequests and did not wish to 


make any further changes other than to specify that the balance of her estate dealt 


with in clause 5 of the will should be divided into three separate and equal parts for 


distribution between the Neighbours. 


563 Mr Lumb prepared a codicil making the changes Ms Dyke requested. This was 


prepared for her execution while she waited and was executed by her in the presence 


of Mr Lumb and another witness who was an articled clerk. Following execution of 


the March 2000 Codicil, Mr Lumb gave the original codicil to Ms Dyke to take with 


her. 


564 Mr Lumb was of the opinion that at the time of giving her instructions and signing the 


codicil Betty Dyke appeared to be of sound mind and fully understood the extent of 


her property, being principally the land she stated she owned at Mount Martha, and 
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the bequests she had conferred, and that she had the necessary capacity to execute the 


codicil. 


565 Mr Lumb made no notes about any advice given regarding the nature of the gifts in 


the 1999 Will.  However, his task was a limited one.  It was simply to remove 


Mr Wadeson as executor and Mr Moffatt as reserve executor under the 1999 Will, 


substitute three new executors, and undertake a minor further amendment at 


Ms Dyke’s request. 


566 In the course of the meeting on 28 March 2000 Mr Lumb was given a copy of 


Mr Moffatt’s letter of advice to Ms Dyke dated 17 August 1999. That letter has 


annotations in Denise Knagg’s handwriting. Despite initially stating that prior to the 


institution of the present proceeding she had never before seen or read this letter, 


upon being recalled and having it put to her in further cross examination that the 


copy retained in Mr Lumb’s file had her writing on it, she was forced to concede that 


she had both read it before, and made the handwritten notes on it. 


567 Tim Knaggs knew that Gary Smith was taking Betty Dyke to his solicitors in 


Melbourne to have both the accountant Mr Wadeson and the solicitor Mr Moffatt 


removed as executors to her 1999 Will. 


568 The explanation given by Tim Knaggs for Betty Dyke wanting to remove Mr Wadeson 


and Mr Moffatt as executors from her 1999 Will was that, as he put it: 


Because Betty had sounded long and hard about the cost of the will that she’d 
made – or the cost of the invoice she’d received from Mr Moffatt and 
Mr Wadeson. 


 


569 I accept that Betty Dyke was unhappy about the charges being made in respect of her 


will by Mr Wadeson and Mr Moffatt, and that this was one of the reasons she wanted 


them removed as the executors of her 1999 Will. Even though the charges for the 


work undertaken by Mr Moffatt appear on their face to have been within reasonable 


bounds, they may well have appeared to Ms Dyke to have been excessive. Mr Moffatt 


charged a total of $2,230. However, he did a not insignificant amount of work for this 


charge. He undertook five conferences, drafted the will, conducted three reviews of 
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the draft will, wrote a long letter to his client, and a shorter letter, and incurred about 


$60 worth of photocopying and disbursements. This was for a will which he 


described as not being a “plain vanilla”, or simple standard will. It was a will which 


was tailor made for Ms Dyke and contained some complexities. 


570 Further, Betty Dyke had long held the view that a solicitor should not be an executor 


of her will. I accept the evidence of Enid Nicholson when she said: 


In about 1985 Betty told me that she had been to Chelsea to sign a Will. Betty 
told me that she had not proceeded to sign the Will because the Solicitor had 
wanted to be appointed as Executor. Betty had told me on many occasions 
prior to this conversation that her father had said to her never to appoint a 
solicitor as an Executor of a Will. 


 
571 Denise Knaggs broadly supported this view when she said in her cross-examination: 


Did Betty ever say to you that she didn't like solicitors being appointed as the 
executor of her estate?---She did say that on one occasion, yes. 


Well that was the occasion when she decided to have Mr Moffatt at least, 
removed as the reserve executor of her 1999 will?---That was due to the 
excessive bill she received through the dealings with Mr Moffatt. 


But she also said to you, didn't she, she didn't like solicitors being made 
executors of her wills?---Not at that time, no. No that was - - - 


Did she say at any time?---I don't recall, but I'd say - - - 


I think you just said that she did?---Yes, that was words that were said back 
many years ago when her father was alive. 


 
572 Betty Dyke wished to have her accountant, Mr Wadeson, removed as an executor 


under her 1999 Will because she believed that he too had overcharged her. Another 


complaint conveyed to Mr Lumb was that she saw Mr Moffatt as having been 


“foisted” upon her by Mr Wadeson. 


 
TESTAMENTARY CAPACITY - TIME OF MAKING THE 1999 WILL 
AND THE MARCH 2000 CODICIL 


Doubt as to the Competence of the Testatrix 


573 As the Full Court of the Supreme Court of Queensland said in Bool v Bool:161 


A great change of testamentary disposition evidenced by a departure from 
other testamentary intentions long adhered to always requires explanation. 


 


 
161 [1941] St R Qd 26 at 39 per Macrossan SPJ. 


988







In this case there was such a change from the structure of the 1985 Will to the position 


adopted by the testatrix leading up the execution of the 1999 Will. 


574 Furthermore, a significant body of evidence from members of the family and friends 


cast doubt on Ms Dyke’s testamentary capacity in the August–September 1999 period 


and beyond. 


575 Accordingly, after having applied the necessary level of scrutiny to the evidence, I 


find that it is sufficient to throw doubt on the competence of Betty Dyke to make the 


1999 Will and the March 2000 Codicil. 


576 The burden of proof to establish testamentary capacity in these circumstances is caste 


upon the prospective propounders of the 1999 Will and the March 2000 Codicil, 


namely the Defendants. 


 
Conclusion as to Testamentary Capacity 


577 I am satisfied that on the evidence, considered as a whole, and after undertaking the 


appropriate level of scrutiny, the Defendants have proven to the requisite standard on 


the balance of probabilities, that Betty Dyke did have testamentary capacity at the 


time she gave instructions for and executed the 1999 Will and the March 2000 Codicil. 


578 I do not accept the submission that Betty Dyke’s thought processes in planning the 


disposition of her estate in the period from August to late September 1999, evidenced 


confusion, lack of understanding and lack of capacity on her part in dealing with her 


property, and that this revealed a lack of testamentary capacity. 


579 It is true that the development of the final plan for her estate took some time and 


progressed through a number of concepts. However, under the umbrella of her broad 


and consistently expressed intention to benefit those of the Neighbours who had 


helped her by gifting her land to them, a number of approaches were possible and 


required guidance from her solicitor and accountant and deliberation upon their 


advice. The selection of the appropriate approach was not a matter to be entered into 


lightly, and a number of factors required consideration. I do not accept that Betty 
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Dyke’s approach in arriving at the result reflected in the 1999 Will demonstrated any 


lack of testamentary capacity on her part. 


580 Although, as I have found, by mid-1999 Ms Dyke was suffering from cognitive 


impairment characteristic of the pre-dementia stage of Alzheimer’s disease described 


by Professor Peisah, and this remained her condition in March of 2000, this degree of 


mental impairment does not necessarily preclude the existence of testamentary 


capacity as defined in law, and it did not have this effect at this time. 


581 In particular, I am satisfied from the evidence provided by Mr Moffatt, Betty Dyke’s 


solicitor at the time she gave instructions for the 1999 Will, that she had the requisite 


capacity. He took detailed notes of his consultations with Ms Dyke at the relevant 


time. Mr Moffatt’s notes, followed by his letters to Ms Dyke confirming his 


instructions, supplemented by his personal recollections, coupled with his opinions 


founded on his observations, and supported by the medical certificate provided by 


Dr Knobel, demonstrate that Ms Dyke was able to give adequate instructions as to her 


intentions and understand what she was doing. 


582 I am also satisfied from the evidence of Mr Lumb, the solicitor who took instructions 


for the March 2000 Codicil, that at the time Betty Dyke gave her instructions for this 


codicil and executed it, she had the testamentary capacity required by law to make a 


valid will. 


583 I am satisfied that at the time of making the 1999 Will and the March 2000 Codicil, 


Betty Dyke had sufficient mental capacity to comprehend the nature of what she was 


doing, and its effects; that she was able to realise the extent and character of the 


property she was dealing with, and to weigh the claims on her estate, such as they 


were, which she ought to have been aware of. To the extent that she did suffer mental 


impairment at the time, this was not sufficiently advanced to have precluded the 


testamentary capacity which I have described. 


584 Even though, as I have found, the evidence as a whole is sufficient to throw doubt 


upon the competency of the testatrix, I am positively satisfied that she was of sound 
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mind, memory and understanding when she executed the 1999 Will and the March 


2000 Codicil, and at the time when she gave her instructions for those instruments. 


She knew what she was doing, and she understood the effect of the principal clauses 


in the will; she had a general knowledge of the nature of her property and that it was 


an estate of significant value; and she acknowledged the friends and relatives who 


she ought to have considered at the time. 


 
UNDUE INFLUENCE IN THE MAKING OF THE 1999 WILL 
AND THE MARCH 2000 CODICIL 


585 At the close of the trial the Plaintiffs abandoned any allegation that Sandra or Robert 


Allen had engaged in any conduct which amounted to undue influence in respect of 


any of the wills or codicils in contention. In my opinion there was no evidence to 


substantiate such a claim. 


586 In giving instructions to Mr Moffatt for her 1999 Will, Betty Dyke demonstrated an 


intention to benefit both Robert Allen and his wife Sandra Allen. It will be recalled 


that during her consultation with Mr Moffatt on 1 September 1999, Betty Dyke said: 


Denise, Robert & Sandra Allen and the Smiths are very important to me – they 
are my best friends – they look after me, & my property & animals. 
[Emphasis added] 


 
587 I find that it was Betty Dyke’s intention to give a substantial benefit to both Robert 


and Sandra Allen in her 1999 Will as it was eventually reflected in that document and 


subsequently confirmed in the March 2000 Codicil. 


588 The Plaintiffs, however, persisted in their claim that Gary and Diane Smith had 


engaged in such conduct. The high water mark of such an allegation was the 


involvement of Gary Smith in introducing Betty Dyke to his solicitor, Mr Lumb, on 28 


March 2000 for the purposes of the preparation and execution of the March 2000 


Codicil and driving her to the appointment in Melbourne after collecting the 


necessary documents from Mr Moffatt’s office en route. 


589 I find that neither Gary nor Diane Smith exercised any undue influence over Betty 


Dyke at the time when she gave instructions for and executed the March 2000 Codicil. 
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590 I find further that the Smiths did not exert any undue influence over Betty Dyke at 


any other time when she gave instructions for and executed the other testamentary 


instruments which are under challenge in this litigation. 


591 It was Betty Dyke’s intention to give a substantial benefit to both Gary and Diane 


Smith in her 1999 Will as it was eventually reflected in that document and 


subsequently confirmed in the March 2000 Codicil. 


592 However, different considerations arise in relation to Denise Knaggs and Tim Knaggs. 
 


593 It was Betty Dyke’s consistent intention to give Denise Knaggs a substantial benefit in 


the 1999 Will as eventually reflected in that document and subsequently confirmed in 


the March 2000 Codicil. No undue influence was exerted over Betty Dyke to achieve 


this result. 


594 However, I am satisfied that Denise Knaggs exerted undue influence over Betty Dyke. 


She acted with the express or tacit approval of her husband, Tim Knaggs, to secure his 


inclusion as a joint beneficiary of a one third share of the residuary estate under the 


1999 Will. In this regard, Betty Dyke’s will was overborne and I am satisfied that had 


she been free from the influence, she would not have executed the 1999 Will with the 


inclusion of Tim Knaggs as a beneficiary. 


595 Further, once Tim Knaggs was included as a beneficiary under the 1999 Will, it would 


have imposed an intolerable burden on Betty Dyke to have cut him out of the further 


testamentary instruments which she made from that time. This situation arose 


because of Betty Dyke’s increasing dependence upon Denise Knaggs in her capacity 


as her principal caregiver, and ultimately as the manager of her personal affairs which 


commenced in 2000. Further, following Betty Dyke’s execution of the 1999 Will, the 


position was exacerbated by Tim Knaggs’ assuming control of Betty Dyke’s banking 


investments and the subdivision and sale of part of her property. 


596 The pressures emanating from these sources which exerted undue influence upon 


Betty Dyke in the making of the 1999 Will, continued through to the making of the 
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March 2000 Codicil, and indeed the December 2000 Codicil and the 2001 Will. As a 


consequence, Tim Knaggs remained as a beneficiary under Betty Dyke’s wills, and 


indeed consolidated his position in that respect over time. 


597 In this case, I am satisfied that the circumstances at least raise a more probable 


inference in favour of the undue influence which I have described, than not. The 


power to overbear Betty Dyke was exercised and the result of the exercise of that 


power was the 1999 Will, and the testamentary instruments made subsequently, 


which included Tim Knaggs as a beneficiary. 


598 The following body of circumstantial evidence, summarises the evidence referred to 


elsewhere in the judgment and the findings which I make regarding that evidence. 


When considered as a whole, it gives rise to the inference of the undue influence 


which I have found: 


(a) Tim Knaggs had not been included as a beneficiary by Betty Dyke in her 


1985 Will, whereas his wife Denise Knaggs had been gifted $20,000; 


(b) Betty Dyke consistently gave direct instructions to her solicitor in the 


course of preparation of the 1999 Will, which did not include Tim 


Knaggs as a beneficiary. Further, she did not mention him in her 


important interview with her solicitor on 1 September 1999 in which she 


listed all the other Neighbours as persons whom she regarded as being 


‘very important’ to her, who were her ‘best friends’ and who looked 


after her, her property and her animals. Further, prior to making her 


1999 Will, Tim Knaggs did not personally provide Betty Dyke with 


practical care of any consequence; 


(c) Betty Dyke intensely disliked Tim Knaggs, and nothing occurred in the 


1999 Will making period which was likely to have changed that position; 


(d) In the period August - September 1999 (the “1999 Will making period”), 


when Betty Dyke was giving instructions for the preparation of the 1999 
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Will, she was a vulnerable and frail individual susceptible to the 


influence of those in a position to exercise authority over her. This 


continued, though to the time of the making of the March 2000 Codicil; 


(e) The very mild cognitive impairment characteristic of the pre-dementia 


stage of Alzheimer’s disease as described by Professor Peisah, coupled 


with the increasing severity of her physical disabilities, contributed to 


Betty Dyke’s dependence on her care givers, and in particular Denise 


Knaggs. By mid-1999 Betty Dyke had become particularly susceptible to 


her influence; 


(f) Further, by the commencement of the 1999 Will making period Betty 


Dyke had in a practical sense become very dependant on Denise 


Knaggs. By that time, Denise Knaggs had become her principal and 


most important carer, and in that capacity Denise Knaggs was in a 


position to exert significant influence over her. This continued though to 


the time of the making of the March 2000 Codicil; 


(g) During the 1999 Will making period Denise Knaggs became closely 


involved in Betty Dyke’s will making process and knew the contents of 


Betty Dyke’s proposed will as the draft stood at 16 September 1999. She 


knew that it was proposed that she would be a beneficiary of one third 


of Ms Dyke’s residuary estate in her own right, to the exclusion of her 


husband, Tim Knaggs; 


(h) During the 1999 Will making period Tim Knaggs was also in a position 


to exercise influence over Betty Dyke. He too had become closely 


involved in her will making process. More than likely he knew the 


contents of Betty Dyke’s proposed will as the draft stood at 16 


September 1999, at least insofar as it was proposed that his wife, Denise 


Knaggs would be a beneficiary of one third of Ms Dyke’s residuary 


estate in her own right, to the exclusion of himself; 
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(i) Of significance was Tim Knaggs’ attempt, during his unsolicited 


telephone conversation with Betty Dyke’s solicitor, Mr Moffatt, on 25 


August 1999, to directly influence the structure of the new will then 


under consideration by Betty Dyke, in disregard of her wishes which 


had been communicated to him and were known by him at the time; 


(j) Of further significance was Tim Knaggs’ attempt, at some time shortly 


prior to 1 September 1999, to directly influence the structure of the new 


will then under consideration by Betty Dyke by the inclusion of his 


handwritten notes in a communication which he knew would be passed 


on to Ms Dyke’s solicitor. This was conduct undertaken without Ms 


Dyke’s knowledge, approval or authority; 


(k) Tim Knaggs came to be included in the 1999 Will, not as a result of any 


instruction given by Betty Dyke directly to her solicitor, when she had 


ample opportunity to give such an instruction, but as a result of a 


telephone call from his wife Denise Knaggs to the office of Ms Dyke’s 


solicitor made on 16 September 1999. Prior to her signing the 1999 Will 


four days later on 20 September 1999, there was no instruction directly 


from Betty Dyke to effect the change; 


(l) Once Tim Knaggs had been included in her 1999 Will, in all the 


circumstances, it would have created an intolerable burden for Betty 


Dyke to have taken the relatively drastic step of cutting him out of her 


will, or excluding him from becoming an executor, along with the other 


male members of the group of Neighbours, by the March 2000 Codicil; 


(m) Betty Dyke’s solicitor, Mr Moffatt failed to adequately confirm with 


Betty Dyke that the instruction which was communicated by Denise 


Knaggs in fact reflected her free and independent will. Further, he did 


not explore with her the reason for changing her instructions and the 


circumstances which brought about the change; 
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(n) Denise Knaggs and Tim Knaggs both had a number of motives for his 


inclusion in the 1999 Will as a joint beneficiary in respect of a one third 


interest in Betty Dyke’s residuary estate. The circumstantial evidence, 


when considered as a whole, raises a more probable inference in favour 


of undue influence on the part of Denise Knaggs and Tim Knaggs in 


securing his appointment as a beneficiary under the 1999 Will, than not. 


599 Further, I am satisfied that the circumstances attending the preparation and execution 


of the 1999 Will and the March 2000 Codicil are not only consistent with the 


hypothesis of them having been obtained by undue influence on the part of the 


Knaggs in the manner which I have described, the circumstances are inconsistent with 


any reasonable hypothesis to the contrary effect. 


600 In arriving at the finding of testamentary undue influence, I have reached a degree of 


satisfaction, consistently with the statements made in Briginshaw v Briginshaw and 


Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd, conscious of, and recognising, the 


significance and gravity of the finding. 


 
KNOWLEDGE AND APPROVAL OF THE 1999 WILL 
AND THE MARCH 2000 CODICIL 


Suspicious Circumstances 


601 For a will to be valid a testator must know and approve of its contents. 
 


602 I find that as at both 20 September 1999 when the 1999 Will was executed, and 28 


March 2000 when the March 2000 Codicil was executed, circumstances were such as 


to raise a suspicion that Betty Dyke did not sign these instruments with the requisite 


knowledge and approval. 


603 As I have found, by mid-1999 Ms Dyke was suffering from cognitive impairment 


characteristic of the pre-dementia stage of Alzheimer’s disease described by Professor 


Peisah. This remained her condition in March of 2000. 
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604 Further, she was a person of very limited education, having left school at the end of 


eighth grade and had no experience of legal or business affairs beyond what was 


necessary to manage her small farming enterprise. 


605 Moreover, she self-medicated with the drug Serepax, which may produce confusion 


as a side effect, particularly if taken in variable dosages. 


606 At least these matters in combination call for an enquiry as to whether Betty Dyke had 


the necessary knowledge and gave the necessary approval to the terms of her 1999 


Will and the March 2000 Codicil. 


 
Conclusion as to the Knowledge and Approval of the Testatrix 


607 The Plaintiffs submitted that I should draw the inference from the surrounding 


circumstances that Ms Dyke neither knew nor approved of the contents of her 1999 


Will. They relied upon twelve principal matters, each of which I have considered. 


608 In particular, the Plaintiffs submitted that questions arose as to what Ms Dyke was 


advised, and what she understood, about the nature and extent of the gift she was 


making to the Defendants by her wills. It was submitted that the evidence in respect 


of this matter shows that discussions she had with her professional advisers, in 


particular Mr Moffatt and Mr Wadeson, primarily related to the disposition of her 


land only. It was said that Ms Dyke was not advised as to how she might deal with 


her considerable personal estate, short of a number of relatively small specific 


bequests. 


609 It was submitted that, given the inadequate explanation provided to her in relation to 


her personal estate, Ms Dyke neither knew nor approved of the contents of the wills 


and codicils in contention in these proceedings. 


610 I reject this submission. Both the 1999 Will and the March 2000 Codicil were read over 


to Ms Dyke before its execution. Furthermore, I am satisfied that she was otherwise 


aware of the contents of the testamentary document and had a sufficient grasp of the 
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extent of both her personal and real estate to have approved of the dispositions she 


was making under those instruments. 


611 I also reject the submissions of the Plaintiffs founded on the inferences which they 


invited me to draw from the surrounding circumstances. 


612 In particular I am satisfied that Ms Dyke’s solicitor, Mr Moffatt, adequately 


communicated the precise terms of the 1999 Will to her before she signed it. He gave 


a very detailed account in his evidence of the manner in which he went over each 


clause of the 1999 Will with Ms Dyke and the amendments she made to the draft 


before signing the document. For example, Mr Moffatt said: 


I remember reading through the first five clauses of the will with her line by 
line. I turned the will to face her and I read it aloud to her slowly while she 
followed the text as I read. As changes were made, I turned the will around 
and made annotations, then I turned it back towards Miss Dyke and we 
continued reading through the clauses. 


 
A similar process was followed by Mr Moffatt in relation to the other clauses of the 


will. 


613 The March 2000 Codicil by comparison was a relatively simple exercise. Essentially it 


involved substituting the professionals whom Betty had appointed to be executors of 


her 1999 Will, Mr Wadeson and Mr Moffatt, with a male representative drawn from 


each of the three groups of Neighbours. I am satisfied from the evidence of Mr Lumb, 


the solicitor who prepared the March 2000 Codicil, that when she signed it on 28 


March 2000, Betty had full knowledge of the document and approved of its contents. 


614 Applying the requisite careful scrutiny to the facts, I am satisfied that Ms Dyke did 


know of and approve of the contents of the 1999 Will and the March 2000 Codicil. 


 
PREPARATION AND EXECUTION OF THE DECEMBER 2000 CODICIL 
AND THE 2001 WILL 


December 2000 Codicil 


615 It will be recalled that Mr Brian Kollias, the principal of the firm of Mornington 


solicitors Hunt McCullough Kollias & Co, and a friend of Tim Knaggs, had been 
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engaged to subdivide and sell part of Betty Dyke’s farm “Sefton Grange”. By late 


May 2000 he had achieved the subdivision, and by late November 2000 he was in the 


course of conducting negotiations in relation to the sale of the subdivided portion of 


the land. 


616 On 30 November 2000 Mr Kollias received instructions to complete a codicil to Betty 


Dyke’s 1999 Will to include himself as a co-executor, along with Tim Knaggs, Robert 


Allen and Gary Smith. He was not to be merely an alternate director, as in the case of 


Mr Moffatt in the 1999 Will. Mr Kollias was to be appointed as a co-executor with the 


consequence that it was almost inevitable that he would charge for his services in this 


capacity. He was given a copy of Betty Dyke’s 1999 Will. In his affidavit he also said 


that he believed that he had been provided with a copy of the March 2000 Codicil. He 


passed on the documents he had received to his daughter, Elizabeth Kollias, a solicitor 


with his firm, to complete the codicil. 


617 On 1 December 2000 Elizabeth Kollias prepared the codicil and forwarded it to 


Ms Dyke under a covering letter dated 1 December 2000. 


618 On 18 December 2000 Tim Knaggs drove Betty Dyke to the offices of Hunt 


McCullough Kollias & Co to execute the codicil. This was the first time that Elizabeth 


Kollias had met Betty Dyke. The codicil was executed on that day by Betty Dyke in 


the presence of Elizabeth Kollias, and another employee of the firm, Claire Smith. 


619 However, Elizabeth Kollias made a mistake in drafting the codicil. The codicil was 


engrossed in underlined capital letters in its opening words: “THIS IS A FIRST 


CODICIL to the last Will and Testament of ...” 


 


620 It is unrealistic to have expected Betty Dyke to have recognised the error, and I draw 


no inference from this oversight. However, at the time of giving instructions for and 


signing the December 2000 Codicil on 18 December 2000, Ms Dyke appears not to 


have mentioned to Elizabeth Kollias that she had signed another codicil, only nine 


months before. The circumstances surrounding the making of the earlier codicil were 


somewhat remarkable and clearly made an impression on Betty at the time. 
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However, it appears that she forgot to mention this plainly relevant matter to 


Elizabeth Kollias at the time of making the second codicil in December 2000. 


621 Of greater significance is the fact that on 18 December 2000 Tim Knaggs accompanied 


Betty Dyke to the office of Hunt McCullough Kollias & Co. Referring to this in his 


trial affidavit, Tim Knaggs said: 


I accompanied Betty to an appointment at the offices of Hunt, McCullough 
Kollias & Co. I waited in reception while Betty saw Brian Kollias. Betty told me 
that she had discussed and signed documents in relation to the sale of her land. 


 
622 However, it was Elizabeth Kollias, not her father Brian Kollias, who in fact attended 


upon Betty Dyke on 18 December 2000. Further, Elizabeth Kollias did not arrange for 


any documents to be signed by Betty Dyke on that day in relation to her land. The 


document signed by Betty Dyke on that day was in fact the December 2000 Codicil. 


The evidence given by Tim Knaggs to the effect that Ms Dyke told him that she had 


discussed and signed documents in relation to the sale of her land indicated a 


remarkable level of confusion on her part as to the nature of the document she had 


executed on that day. 


623 This conduct is consistent with Betty Dyke having at the time suffered one of her 


“mind lapses” which Tim Knaggs later described to Mr Westwater of the National 


Australia Bank. 


 
Preparation and Execution of the 2001 Will 


624 Subsequently, Elizabeth Kollias prepared a new will for Betty Dyke, which she 


executed on 12 January 2001. This was the 2001 Will. 


625 The recollection of Elizabeth Kollias surrounding the preparation and execution of the 


2001 Will was poor and her notes taken in respect of the process were sparse. 


626 Elizabeth Kollias consulted with Betty Dyke in relation to the new will on 22 


December 2000. She made a short note of the conference in the following terms: 


22/12/00 
Attendance Betty Dyke and Denise Knaggs – Betty not sure why we’d 
prepared a new will. I said it was to consolidate all previous changes but 
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mainly b/c she was reducing a specific bequest from $60K to $20K + it was 
BK’s advice this should be in the form of a new will. She was clearly not ready 
to sign so I gave her the draft to take home. 


 
627 She also made a second note when Betty Dyke returned to execute her new will on 12 


January 2001. The note recorded: 


12/01/01. Attendance on Betty and Denise Knaggs going over the terms of the 
revised Will in detail. She was able to understand everything as discussed and 
I had no doubts about her ability to make the Will. 


I provided her with two copies at the time of signing to double check over the 
weekend. 


 
628 The notes made on 22 December 2000 and on 12 January 2001 provide the only 


written record of what transpired on those occasions. The notes, such as they were, 


provided a plainly an inadequate record of the will making process involving the 


elderly person in this case. Indeed, they barely meet the description of a record. 


629 Elizabeth Kollias agreed with the opinion of Professor Peisah that, given the common 


and insidious nature of dementia, it is prudent to document the process of taking 


instructions for a will from all clients aged over 65 years. She also agreed that she did 


not properly document Ms Dyke’s instructions. Indeed, I am satisfied that the taking 


of the instructions from Betty Dyke for the 2000 Codicil and the 2001 Will by Elizabeth 


Kollias was not documented at all. This may be contrasted with the relatively careful 


record maintained by Mr Moffatt in the course of preparing the 1999 Will. 


630 Elizabeth Kollias could not recall exactly what happened between the execution of the 


codicil on 18 December 2000 and the meeting on 12 January 2001 when the 2001 Will 


was signed. Nevertheless, I am satisfied of the following matters: 


(a) At some time shortly after 18 December 2000 Elizabeth Kollias 


discovered the mistake in the codicil signed by Betty Dyke on 18 


December 2000 where it was described as a “first codicil”; 


(b) Elizabeth Kollias consulted with her father, the principal of the firm, and 


it was suggested by Mr Kollias that a new will should be prepared and 


executed; 
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(c) At some point prior to 22 December 2000 Elizabeth Kollias prepared a 


new draft will for Betty Dyke. She said that “… if betty didn’t give me 


instructions prior to me preparing it, I had it ready for her when she 


came in”; 


(d) Two draft wills were in fact prepared between 18–22 December 2000. 


The first draft was a preliminary draft and the second draft was 


prepared in a final form in readiness for execution if its contents had 


been approved by the testatrix. Both drafts contained a reduction in the 


gift to John and Judith Bailey from $60,000, as it appeared in the 1999 


Will, to $20,000 as contained in both of the drafts; 


(e) I conclude that instructions for the preparation of the new will had in all 


likelihood been sought and obtained from Betty Dyke prior to the 


meeting of 22 December 2000. In the first place the draft wills already 


contained the reduction in the gift to the Baileys from $60,000 to $20,000. 


This could only properly have been undertaken on the specific 


instructions of Ms Dyke. Secondly, the main reason given in the note 


made by Elizabeth Kollias as to the necessity for a new will was Betty 


Dyke’s instruction as to the reduction of the gift to the Baileys. Thirdly, 


it is unlikely that a solicitor would have proceeded to draft a new will 


for a client without having first obtained instructions to undertake such 


an exercise; 


(f) At the meeting of 22 December 2000, the second of the draft wills which 


had been prepared for the meeting was given to Betty Dyke to take 


home. Thereafter, Betty Dyke made handwritten amendments to the 


second draft principally by reducing some gifts and deleting others, and 


the amended draft was returned to Elizabeth Kollias at some time prior 


to 12 January 2001 for final engrossing; 
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(g) On 12 January 2001 Denise Knaggs drove Betty Dyke to the office of 


Hunt McCullough Kollias & Co and the new will was executed. The 


executed will incorporated the handwritten amendments made to the 


draft provided to Ms Dyke between 22 December 2000 and 12 January 


2001. 


 
TESTAMENTARY CAPACITY - THE DECEMBER 2000 CODICIL 
AND THE 2001 WILL 


631 A number of matters give rise to suspicion regarding Betty Dyke’s testamentary 


capacity at the time of the preparation and execution of the December 2000 Codicil 


and the 2001 Will. 


 
Appointment of Mr Kollias as an Additional Executor Unexplained 


632 A principle effect of Betty Dyke’s December 2000 Codicil and the 2001 Will was to 


permit her conveyancing solicitor, Mr Kollias, to become an executor of her will in 


addition to Tim Knaggs, Graham Smith and Robert Allen. The standard form clause 


used in the firm of Hunt McCullough Kollias & Co for charging professional fees in 


the administration of a deceased’s estate, was also included in the 2001 Will. 


633 However, Betty Dyke permitted Mr Kollias to become an executor of her estate 


without seeking any estimate as to the professional charges which this would attract 


from either him, or his daughter Elizabeth Kollias, or any other member of his firm. 


Any such professional fees, if charged, would have had the effect of reducing the 


value of her residuary estate. In fact this proved to be the case, and in large measure. 


Pursuant to an unidentified agreement with the executors of the 2001 Will, Mr Kollias 


charged a commission of $150,100 in respect of “Professional Costs” for the sale of the 


remaining portion of Betty Dyke’s land and $10,195 for professional fees in respect of 


the associated conveyancing work. There was no evidence as to the amount of his 


fees in respect of administration of the estate, however I infer that this was in addition 


to the other charges. 


634 Failing to make any enquiry as to the level of fees charged by a professional executor 


in administering her will was a departure from her practice in the course of making 
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the 1999 Will. She had then asked Mr Moffatt what he would charge as a reserve 


executor. Mr Moffatt gave his advice to her on 1 September 1999. Some two weeks 


later on 16 September 1999, and four days prior to signing her 1999 Will, she also 


asked her accountant, Mr Wadeson, what the professional charges for administering 


her estate would be.  She was advised that they would be between $10,000 and 


$50,000. 
 


635 Further, her conduct in appointing Mr Kollias at all was inconsistent with the concern 


she had previously expressed in respect of Mr Moffatt’s charges for preparation of her 


1999 Will, which appeared to her to be too high. She took profound exception to these 


charges, which, according to Denise Knaggs, “made her furious”. She took a similar 


position in relation to Mr Wadeson’s charges for his involvement with the preparation 


of the 1999 Will. Betty Dyke was vigilant in protecting her interests in this regard. 


This concern drove her to remove both Mr Moffatt and Mr Wadeson as professional 


executors of her estate. She appointed the male members drawn from the Neighbours 


in their place. This was effected by the March 2000 Codicil. 


636 Then, and inexplicably, by her December 2000 Codicil and her 2001 Will, which she 


executed only about nine months later, she proceeded to appoint another solicitor, 


Mr Kollias, not as an alternate executor, but as an additional executor. 


637 This was a remarkable step because Betty Dyke had held a long-standing aversion to 


the appointment of solicitors as executors of her will. This stemmed from advice 


which had been given to her by her father many years before. She had previously 


followed this advice. The 1985 Will had appointed the National Trustees Executors & 


Agency Company of Australia Limited to be the executor under that will. The 


appointment of her solicitor Mr Moffatt under the 1999 Will was only as an alternate 


executor. In any event, he was soon replaced by the March 2000 Codicil by the three 


male members of the Neighbours who were to benefit under the 1999 Will. The 


appointment of Mr Kollias in these circumstances was unexplained and out of 


keeping with her previous will making pattern. 
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638 Further, there was no evidence which pointed to the necessity to have Mr Kollias 


appointed as an additional executor. For example, there was no evidence which 


pointed to any dissatisfaction on the part of Betty Dyke with her existing executors, 


Tim Knaggs, Robert Allen and Gary Smith, continuing unaided in that role. It would 


have always been open to them to have sought professional advice and services, had 


they needed to. Elizabeth Kollias made no such enquiry of Betty Dyke and appears to 


have accepted the instruction which she had received from her father as to his 


appointment without question. The evidence relating to Betty Dyke’s intention in 


appointing Mr Kollias as an additional executor to her will is inconclusive and 


speculative. In her cross-examination Denise Knaggs said this as to the appointment 


of Mr Kollias: 


You do say that on one occasion, Betty had said to you she didn't like solicitors 
being executors of the will?---That's mentioned, yes. 
And you were aware that in this case, other people have said that she said to 
them that she didn't like solicitors being executors of a will?---Yes - - - 
You've heard that?---Yes, I think someone said that. 
And you knew that in December of 2000 she was going to make Mr Kollias, 
who was a solicitor, an executor of her will?---Yes. 
By a codicil?---Yes. 
And that was discussed?---Yes, mentioned, yes. 
And did she say why she was wanting Mr Kollias added as an executor of the 
will?---I think she wanted Mr Kollias to help the three families get through the 
executor thing if - when she passed away. 
Did she say why?---No, not that I can recall. 
You're just speculating when you say I think she - - -?---Well, that was why she 
did put him on there, so that it would make it easier in the end, so there 
wouldn't be, I don't know, disruption or whatever. 


 
639 I am satisfied that at the time of appointing Mr Kollias as an executor of her will in his 


professional capacity, by the December 2000 Codicil as confirmed in the 2001 Will, 


Betty Dyke was not capable of turning her mind to, or comprehending, the effect of 


her actions on the administration of her estate upon her death, and the level of the 


charges that could potentially be levied against it. She was not capable of turning her 


mind to making appropriate and simple enquiries as to the scale of these potential 


charges at the time. This was in marked contrast to the enquiries she had made so 


assiduously some 16 months previously of her accountant and solicitor on the very 
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subject, at the time she was giving instructions for the 1999 Will. Her mind had failed 


her and there was no one present willing to remind her. 


 
Unexplained and Significant Reduction to Monetary Gifts in the 2001 Will 


640 There were a number of significant, but unexplained, reductions to the monetary 


bequests gifted by Betty Dyke under the 2001 Will compared with the 1999 Will. 


Suspicion as to testamentary incapacity will be aroused when an elderly testator 


revokes a prior will and introduces significantly different dispositions for no apparent 


reason. 


641 The reductions included diminishing the gifts to John and Judith Bailey. They had 


been gifted $30,000 in the 1985 Will. This was increased to $60,000 in the 1999 Will but 


reduced to $20,000 in the 2001 Will. However, there was no evidence as to why Betty 


Dyke made this significant reduction. It did not reflect the long-standing friendship 


with the Baileys, which was evidenced by Ms Dyke inviting them to live with her on 


her land on a number of previous occasions. It also did not reflect the friendship 


which continued until Betty’s death in 2004, maintained by the regular visits 


undertaken by John and Judith Bailey three times each year until that time. 


642 By her 1985 Will, the Cat Protection Society was gifted the sum of $20,000. This was 


increased to the sum of $50,000 by her 1999 Will. The gift remained at this level after 


she made her codicils of March 2000 and December 2000. However, and inexplicably, 


the gift was reduced to $10,000 in her 2001 Will. 


643 Other reductions were also made in the 2001 Will in relation to the gifts provided for 


Ronald and Lynette Raymond ($40,000 left to Ronald Raymond in the 1999 Will 


reduced to a joint gift of $20,000), Douglas Edwards ($10,000 in the 1999 Will reduced 


to nil), Norman Allen ($20,000 in the 1999 Will reduced to $10,000), Julie Nicholson 


($10,000 in the 1999 Will reduced to nil), and Steven Allen ($20,000 in the 1999 Will 


reduced to $10,000). These changes were made after the time when Betty Dyke had 


taken the draft will home with her following upon the conference with Elizabeth 


Kollias on 22 December 2000. 
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644 Overall, the reductions in monetary gifts from the 1999 Will to the 2001 Will 


amounted to a total of $140,000. However, Betty Dyke’s solicitor, Elizabeth Kollias, 


who took the instructions for the 2001 Will, prepared the final document and oversaw 


its execution, could not recall making any enquiry of Betty Dyke as to the reason or 


reasons for the significant changes to the bequests. No explanation for the reductions 


appears in the evidence. 


645 There was no rational basis for Betty Dyke to make these relatively small reductions in 


the monetary gifts to the beneficiaries listed in her 1999 Will. The handsome gifts of 


her residuary estate to her Neighbours were magnanimous and the estate was 


abundantly endowed. I conclude from her conduct that by late 2000 and early 2001 


Betty Dyke was no longer capable of appreciating the extent and value of her estate. 


Further, her solicitor at the time made no enquiry of her to ensure that she did have 


this necessary appreciation. 


 
Solicitor’s Record Evidencing Testamentary Capacity 


646 In the note taken by Elizabeth Kollias of her meeting with Betty Dyke on 22 December 


2000, Ms Dyke is recorded as expressing uncertainty as to why it was that a new will 


had been prepared for her. This concern takes on added significance in the light of 


my finding that she had earlier given instructions to reduce the gift to the Baileys 


from $60,000 to $20,000 and that Elizabeth Kollias had included this change in the two 


drafts of the new will which she had prepared by 22 December 2000. Clearly enough, 


when it came to the meeting on that day, Betty Dyke could not recall having given 


any recent instructions for the preparation of a new will. 


647 The evidence provided by the note leads to the conclusion that Betty Dyke had no 


understanding of why she had been brought to the conference, and that she was in a 


state of confusion as to the nature of the exercise then in train, and which she had 


previously approved. Her state of mind was such that Elizabeth Kollias felt 


compelled to attempt to offer the explanation she gave as to why a new will was 


necessary. In my opinion, the note evidences a level of confusion consistent with 


short term memory loss and cognitive decline in this elderly lady. 
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648 Elizabeth Kollias sought to explain why Betty Dyke “was clearly not ready to sign” on 


that day as stated in the note she made on 22 December 2000 by saying that it was 


because she wanted to think further about altering other bequests made in her 1999 


Will. However, Ms Kollias gave no satisfactory evidence of any instructions which 


she received from Betty Dyke to this effect and the explanation is not substantiated in 


the file note. I do not accept the evidence of Elizabeth Kollias that Betty Dyke was not 


ready to sign her will on 22 December 2000 because she wanted to think further about 


the bequests contained within the document. It is true that, following the meeting of 


22 December 2000, Betty Dyke made handwritten amendments to the draft given to 


her, principally by reducing some gifts and deleting others. However, there was no 


evidence as to how Betty Dyke undertook this exercise, in whose presence this may 


have occurred and, if some other person or persons were present, at whose suggestion 


this may have been done and what, if any, influence may have been exerted upon her. 


649 I am satisfied that the principal reason for Betty Dyke not signing a will on 22 


December 2000 was the confusion created in her mind by being confronted with a 


new will to sign, in circumstances where she could not recall having given any prior 


instructions for a new will. 


650 The second note made by Elizabeth Kollias related to the second conference 


conducted on 12 January 2001, the day on which the new will was executed. 


651 It was Elizabeth Kollias’ evidence that on 12 January 2001 she read over the terms of 


the new will to Betty Dyke and that she appeared to understand the terms. This is 


consistent with what is recorded in the note of 12 January 2001. 


652 At the time, Kerry Kollias was employed as a probate clerk at the office of Hunt, 


McCullough Kollias & Co. As part of her duties she frequently witnessed the signing 


of wills which had been prepared by either her husband Brian Kollias or her daughter 


Elizabeth Kollias. She said that the procedure in the firm was always for the legal 


practitioner to read the will over for the client to ensure the client understood its 


contents. She recalled the 2001 Will being read over to Betty Dyke on 12 January 2001 
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who appeared to understand the contents, and then she signed it. She then witnessed 


Betty Dyke executing her Will. 


653 Claire Smith was also called to give evidence. She was a legal secretary employed by 


Hunt McCullough Kollias & Co between May 2000 and September 2001. Part of her 


duties involved her participating in conferences with clients of the firm with a 


supervising solicitor and witnessing wills. She recalled that Betty Dyke attended at 


the office of the firm on 18 December 2000. Claire Smith was one of the witnesses to 


the December 2000 Codicil which Betty Dyke signed on that day, along with Elizabeth 


Kollias who was the other witness. Claire Smith swore that: 


Before Miss Dyke executed the Codicil, the Codicil was read over in my 
presence by Miss Dyke and she appeared thoroughly to understand and 
approve the contents. [Emphasis added] 


 
She confirmed and explained the procedure in her oral evidence in the following 


terms: 


I was asked to go down and witness a document by Elizabeth Kollias and that 
was the document that Betty was to sign. She was asked to read it over, which 
she did, and she was asked if she understood it, and she acknowledged that 
she did. 


 
Claire Smith was asked how Betty Dyke gave the acknowledgment, to which she 


answered: “By saying yes”. In cross-examination she stated that her belief was that 


the usual practice in the firm was for the client to read a will or a codicil before 


signing the document and that she could not recall any occasion when she observed 


such a document being read over aloud by the supervising solicitor. 


654 A fuller note recording precisely what occurred during the will signing process of 12 


January 2001 would have resolved the apparent conflict in the evidence. In the 


absence of an appropriate record, I am unable to safely arrive at any conclusion as to 


which procedure was adopted on this occasion: that is, whether the completed 2001 


Will was read out aloud by Elizabeth Kollias, or whether Betty Dyke read it over to 


herself before she signed it. 
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655 The note of 12 January 2001 also raises the question as to why it was necessary to 


provide Betty Dyke with two copies of the 2001 Will to “double check over the 


weekend” after she had signed the original document. I infer from this conduct that it 


was apparent to Elizabeth Kollias that, at the time of signing the 2001 Will, Betty Dyke 


remained uncertain as to whether the document expressed her intentions, and that 


two copies were provided to enable her to consult with another person to clarify the 


position. The conduct is not consistent with the testator being confident that the new 


will fully and accurately expressed her wishes at the time that she signed it. 


 
Betty Dyke Requires Assistance 


656 It was Denise and Tim Knaggs who provided Mr Kollias, at his request, with the full 


names and addresses of the executors Gary Smith and Robert Allen to assist in the 


preparation of the December 2000 Codicil and later the 2001 Will. 


657 There was no explanation as to why it was that this simple information could not have 


been sought directly from Ms Dyke and accurately provided by her, if she was of fully 


sound mind. 


658 The fact that these details for inclusion in her codicil and will were not provided by 


Betty Dyke to her solicitor, but by Denise and Tim Knaggs, is a further factor which 


raises suspicion as to her testamentary capacity at the time. 


 
Failure to Obtain a Medical Certificate 


659 Elizabeth Kollias failed to take the precaution of obtaining a medical certificate as to 


the testamentary capacity of Ms Dyke in late 2000 and early 2001. It was her practice 


to obtain a medical certificate from a medical practitioner as to the testamentary 


capacity of a client in cases where she had particular concerns. This occurred 


generally with elderly clients aged over 70 years. However she did not take this step 


as a matter of course for all elderly clients. 


660 Elizabeth Kollias’ approach in this case may be contrasted with the procedure 


adopted by Mr Moffatt in August and September of 1999 when a medical certificate 


was provided as to the testamentary capacity of Betty Dyke at that time. Although, as 
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observed earlier, the 1999 medical certificate had evidentiary limitations and could 


not be relied upon as conclusive on the issue of testamentary capacity, it did have 


some weight as evidence of a contemporaneous medical assessment of the 


testamentary capacity of Ms Dyke at the time provided by a medical practitioner who 


had treated her over a long period of time. 


661 Further, Mr Moffatt’s approach did evidence a desirable practice in obtaining 


instructions for a will from an elderly person, particularly a testator who is over 80 


years of age. As Professor Peisah said:162 


It is not always easy to identify those clients who are incompetent because 
people with early dementia may appear relatively normal on casual 
conversation. 


 
662 Although Elizabeth Kollias said that she did not entertain any doubts about Betty 


Dyke’s ability to make the 2001 Will and said that she “felt that she was perfectly lucid 


and competent”, I do not accept that Betty Dyke’s testamentary capacity was at all 


obvious. Although this may have appeared to Ms Kollias to have been the case, she 


formed her opinion unassisted by any inquiry or investigation which would have 


been appropriate in the circumstances. 


663 Reference to an appropriately qualified medical practitioner was called for in this case 


to enable Betty Dyke’s mental capacity to be professionally evaluated and ensure that 


she had sufficient testamentary capacity to proceed with the making of a new will. 


 
Failure to Conduct an Appropriately Detailed Interview 


664 A considered and appropriately structured interview with the testatrix was also called 


for to ensure that Ms Dyke had testamentary capacity at the time. In particular two 


enquiries ought to have been pursued. The first was to establish whether there was 


any rational basis for the significant reductions proposed in the gift structure of the 


new will. A second line of enquiry should have been directed to ensuring that Betty 


Dyke comprehended the nature and extent of her estate. This was an essential step in 


 
 


162 Peisah, C., ‘Giving Expert Opinion in Matters of Testamentary Capacity: Nine Commonly Asked 
Questions’, Continuing Legal Education Seminar NSW, June 2005, 1 at 7 (Exhibit P 17). 
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determining whether or not this elderly person had testamentary capacity. However, 


this was neither done, nor attempted. Elizabeth Kollias said in cross-examination on 


the point: 


Now you know one of the first things that’s required if you’re to determine 
whether or not a person has capacity to make a will in your role as a solicitor, 
you need to see whether that person is able to tell you what their assets consist 
of, don’t you?---Yes, Yes. 


You never took any instructions at all from Ms Dyke as to what her assets were 
did you?---No, and I think, you know, it’s - - - 


The answer’s no, isn’t it, Ms Kollias?---Yes, the answer’s no, yes. 


 
Doubt as to Testamentary Capacity 


665 The December 2000 Codicil and the 2001 Will were rational on their face. 
 


666 Nevertheless, after applying the necessary scrutiny, there is sufficient evidence to 


throw doubt upon the competency of the testatrix. 


667 The onus is therefore upon the Defendants, as contingent propounders of the 1999 


Will and the March 2000 Codicil, to satisfy the Court affirmatively that Betty Dyke 


was of sound mind, memory and understanding when she executed those 


instruments and when she gave her instructions for them. 


 
Conclusion as to Testamentary Capacity 


668 After undertaking careful scrutiny of the evidence as a whole, I am not affirmatively 


satisfied on the balance of probabilities of the testamentary competence of Betty Dyke 


at the time of giving instructions for the preparation of the December 2000 Codicil and 


the 2001 Will, or that she had the necessary competence when she executed those 


instruments. 


669 Indeed, I am satisfied affirmatively on the applicable standard of proof that she was 


not of sound mind, memory and understanding at the relevant times. She was not 


able to comprehend the effect of a critical clause in her will, namely the effect on her 


estate of the appointment of Mr Kollias as an additional executor in combination with 


his firm’s professional charging clause which had been inserted on his initiative. She 


was also unable to place the relatively paltry reductions to the bequests to members of 
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her family and her friends, which she focussed upon, in the context the very large 


residuary estate she was proposing to leave to her Neighbours. The effect of these 


reductions was to correspondingly increase the value of the already large and 


abundantly generous gifts of her residuary estate, and for no good purpose. 


670 Accordingly, I am compelled in conscience to find against the validity of the 


December 2000 Codicil and the 2001 Will, and it follows that these instruments should 


be set aside. 


 
UNDUE INFLUENCE IN THE MAKING OF THE DECEMBER 2000 CODICIL 
AND THE 2001 WILL 


671 The Plaintiffs have not made out their case that the December 2000 Codicil and the 


2001 Will were the product of discrete conduct which amounted to undue influence. 


672 Testamentary undue influence may be proved, and most often is, by inferences drawn 


from circumstantial evidence. However, where the evidence only raises a suspicion of 


such conduct, it is insufficient. Suspicion is not proof. 


673 In this case, having examined the whole of the evidence surrounding the making of 


the December 2000 Codicil and the 2001 Will, there is no proper basis for concluding 


that the circumstantial evidence, such that it is, raises a more probable inference in 


favour of undue influence on the part of any person, than not. 


674 Further, I am satisfied that the circumstances attending the preparation and execution 


of the December 2000 Codicil and the 2001 Will are not consistent with the hypothesis 


of them having been obtained by undue influence on the part of any person. On the 


contrary, the circumstances are consistent with the reasonable hypothesis that these 


instruments were the product of a lack of testamentary capacity on the part of 


Ms Dyke at the time. 
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KNOWLEDGE AND APPROVAL OF THE DECEMBER 2000 CODICIL 
AND THE 2001 WILL 


Are there Suspicious Circumstances as to The Knowledge 
and Approval of the Testatrix? 


675 On the assumption that Betty Dyke did have testamentary capacity at the time of 


making the December 2000 Codicil and the 2001 Will, in my opinion suspicious 


circumstances arise in relation to Betty Dyke’s knowledge and approval of those 


instruments. 


676 If the evidence of Claire Smith is accepted, and the procedure that she described was 


applied, with Ms Dyke being asked to read over the December 2000 Codicil and the 


2001 Will to herself before giving her assent to the document, suspicion is aroused as 


to whether she was able to do this effectively. 


677 The Plaintiffs case is that Betty Dyke required spectacles to read. There was no 


evidence that she had any spectacles with her or that she used spectacles while in the 


office of Elizabeth Kollias on either 18 December 2000, when she executed the 


December 2000 Codicil, or on 12 January 2001, when she executed the 2001 Will. 


678 I do not accept this submission. I am not satisfied as to the degree of visual 


impairment that she suffered, or indeed if she suffered any material deficiency in her 


vision at all. 


679 Of greater import is whether the procedure described by Claire Smith was the 


appropriate one for an elderly person such as Betty Dyke. In this regard I return to 


Dr Lloyd’s observations regarding the potential for what he called the “Noddy 


syndrome”.163 Claire Smith was asked how Betty Dyke gave her acknowledgment 


after reading the December 2000 Codicil before signing it. She answered: “By saying 


yes”. If that occurred, the procedure she described would not in itself have provided 


adequate evidence that Betty Dyke had the necessary knowledge of and approved of 


the contents of her 2001 Will. 


 
163 The ‘Noddy syndrome’ or ‘gratuitous concurrence’ may occur where an elderly person agrees with 


questions put to him or her in order to placate, be compliant with or ingratiate themselves with the 
person in authority, namely the lawyer conducting the interview. 
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680 On the other hand, if the process described by Elizabeth Kollias was adopted, this too 


would have been deficient. After reading out the clauses of the will to Ms Dyke 


before she signed it, and in some instances offering an explanation of the clause, 


Elizabeth Kollias said that she accepted Ms Dyke saying: “Yes” or “nodding her 


approval” to each clause as signifying her knowledge and approval of the clause in 


each case. 


681 As Dr Lloyd comments in his description of elderly patients with dementia: 


[O]ne can interview [them] and have a number of yes responses which if one 
assesses in any greater depth can actually be found not to be based on any 
understanding. 


 
682 Further, Professor Peisah cautioned that: 


An affirmative answer to the question: “Do you understand what this will 
contains?” is not an adequate reflection of understanding. The client should be 
asked to explain the effect of what he or she is doing in his or her own words 
and it is important to record the responses verbatim.164 


 
683 Given the appointment of Mr Kollias as an additional executor and the alteration to 


the will to include his firm’s standard clause for professional charges, it was necessary 


to ensure that Betty Dyke fully comprehended the effect of these changes, including 


the range of the likely fees which Mr Kollias would charge in the administration of 


her estate. This had a direct bearing on the administration of her property and the 


amount available in her residuary estate for distribution to her intended beneficiaries. 


For this reason, it was essential to ensure that Ms Dyke was in a position to make an 


informed decision about these matters. 


684 In the circumstances of this case, I am satisfied that no adequate attempt was made to 


ensure that Ms Dyke understood the full effect of the new clauses of the codicil and 


the will which added Mr Kollias as an executor and provided a facility for him to 


charge for the administration of the estate in accordance with his firm’s standard 


charging clause. I am further satisfied that Betty Dyke did not comprehend the effect 


of these clauses and the impact they were likely to have had on the administration of 


 


164 Peisah, C., ‘Giving Expert Opinion in Matters of Testamentary Capacity: Nine Commonly Asked 
Questions’, Continuing Legal Education Seminar NSW, June 2005, 1 at 7 – 8 (Exhibit P 17). 


1015







her estate. It is one thing to read out clauses in a will, and even explain their meaning 


to an elderly client. It is quite another thing to ensure that the elderly client has 


understood both the clauses and their explanation, and therefore fully comprehends 


the effect of what is being done. A well founded suspicion therefore arises as to 


whether Betty Dyke had adequate knowledge of and gave her approval to the 


instruments before signing them. 


 
Finding as to the Knowledge and Approval 


685 Having found suspicious circumstances, the onus is cast upon the Defendants, as 


propounders of the 2001 Will, and contingently the December 2000 Codicil, to satisfy 


the Court that Betty Dyke possessed the necessary knowledge and gave the necessary 


approval prior to the execution of these documents. 


686 I am not satisfied on the whole of the evidence that the Defendants have discharged 


the onus which is placed upon them. The evidence to which I have referred in 


considering the presence of suspicious circumstances justifies this conclusion. 


687 Whichever procedure was followed during the execution of the December 2000 


Codicil and the 2001 Will, it failed the test referred to by Tadgell JA in Robertson v 


Smith.165 I am not satisfied that the process followed in either case went beyond 


merely establishing that Ms Dyke executed the testamentary instruments after they 


had been read to her or by her. 


688 To this may be added Elizabeth Kollias’ poor recollection of the execution of the 


testamentary instruments she prepared, the failure to conduct any interview with 


Ms Dyke in the necessary depth, and the manifest deficiencies in record keeping of 


the process undertaken. Furthermore, I take into consideration my finding that, by 


late 2000 and early 2001, Ms Dyke’s condition had progressed to the stage of mild 


dementia as described by Professor Peisah. 


689 Accordingly, if, contrary to my finding, Betty Dyke did have testamentary capacity at 


the relevant times, and it becomes necessary to decide the issue, I find that Betty Dyke 


165 [1998] 4 VR 165 at 174. 
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did not have the requisite knowledge and did not give the necessary approval to the 


contents of the December 2000 Codicil and the 2001 Will. 


690 It follows that these instruments should be set aside on this further ground. 


 
SEVERANCE 


691 Consequent upon my findings that undue influence was exercised on Betty Dyke in 


relation to the 1999 Will, a question arises whether a Court, having found that only a 


discrete provision or bequest in a testamentary instrument has been included as a 


result of improper conduct, may sever the compromised provision or bequest, and 


admit the remainder of the will to probate. I could find no case precisely on point 


which could be considered as binding authority. 


692 In the interests of achieving finality in this litigation, I should determine this matter 


now. 


693 The learned authors of Halsbury’s Laws of Australia put the matter straightforwardly 


enough. They state: 


If the whole of the will is affected by undue influence, the will is invalid, but if 
only part of the will is affected, that part may be severed and the rest of the will 
admitted to probate.166 


 
694 An early Victorian authority is cited in support of this proposition.167 In the case of Re 


Nickson (dec’d)168 A’Beckett J had cause to consider a will made in August 1915. In a 


will drawn by her long-time solicitor, Mr Kemp, Mrs Nickson left the bulk of the 


residue of her estate to him. It appears that Mrs Nickson had become somewhat 


infatuated with Mr Kemp. The Court said in obiter that, even if there had been no 


evidence of coercion and control over the mind of Mrs Nickson, if it had been found 


that Mr Kemp had failed to fulfil his obligations, the Court “should strike the gift to 


Mr Kemp out of the will”, and admit the remainder to probate. 


 
 
 
 


166 1996 loose-leaf service, vol 24 at [395 – 210] Emphasis added. 
167 See too: Allen v M’Pherson (1847) 1 HLC 191; 9 ER 727; Rhodes v Rhodes [1882] LR 7 App Cas 192. 
168 [1916] VLR 274 at 282. 
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695 In the 1847 decision of the House of Lords in Allen v M’Pherson169 the majority (Lords 


Lyndhurst, Brougham and Campbell) agreed that the Ecclesiastical Court had the 


power to “admit a part of an instrument to probate, and refuse it as to the rest”.170 As 


Lord Campbell put the matter: 


[T]he distinction attempted to be drawn between the powers of the Court … 
over a will and a part of a will, or over a codicil and a part of a codicil, cannot 
be supported. 


 
… it is quite clear that the Ecclesiastical Court had jurisdiction to refuse probate 
of that part of the codicil which affects the appellant, because giving credit to the 
facts stated, that part of the codicil was not the will of the testator; he was imposed 
upon; and that part of the codicil ought to have been refused.171 


 
696 Thereafter, the House of Lords entrenched the position. In Fulton v Andrews,172 in an 


appeal from the Court of Probate (as the Ecclesiastical Court had by then become), an 


order was made remitting a previously granted probate back to that Court with 


directions that the grant be remade, less the residuary clause. Then in Wintle v Nye173 


it confirmed the legitimacy of a Court taking a blue pencil to a testamentary 


instrument in order to prevent a fraudulently procured bequest being admitted to 


probate along with the balance of a will. 


697 Rhodes v Rhodes174 was a decision of the Privy Council on appeal from the Supreme 


Court of New Zealand decided in 1882. In his judgment Lord Blackburn made a clear 


(in obiter) that in cases where an instrument has been sufficiently proven as 


comprising a testator’s will, “but that from fraud … the instrument … also contained 


something that was not his will, this latter part is to be rejected”.175 


698 The issue in Rhodes was complicated by the fact that the rejection of the words not 


representing the true will of the testator in that case would have caused the sense of 
 


169 (1847) 1 HLC 191; 9 ER 727. 
170 Allen v M’Pherson (1847) 1 HLC 191 at 210; 9 ER 727 at 736, per Lord Lyndhurst. This was despite both 


the Lord Chancellor (Lord Cottenham) and Lord Langdale each doubting the capacity of the 
Ecclesiastical Court to grant only a limited part of a testamentary instrument to probate and finding 
that a resulting trust relationship did arise (1847) 1 HL Cas 191 at 215 – 221; 9 ER 727 at 738 – 739 per 
Lord Chancellor and 1 HL Cas 191 at 229; 9 ER 727 at 744 per Lord Langdale. 


171 (1847) 1 HL Cas 191 at 233; 9 ER 727 at 745, per Lord Campbell (Emphasis added). 
172 (1875) LR 7 HL 448 at 476. 
173 [1959] 1 WLR 284. 
174 Rhodes v Rhodes [1882] LR 7 App Cas 192. 
175 Rhodes v Rhodes [1882] LR 7 App Cas 192 at 198 
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those that remained to be markedly altered. Lord Blackburn resolved the question in 


the following way: 


A much more difficult question arises where the rejection of words alters the 
sense of those which remain. For even though the Court is convinced that the 
words were improperly introduced, so that if the instrument was inter vivos 
they would reform the instrument and order one in different words to be 
executed, it cannot make the dead man execute an new instrument; and there 
seems much difficulty in treating the will after its sense is thus altered as 
[validly executed according to law, given] the signature at the end of the will 
required … [by law] having been attached to what bore quite a different 
meaning.176 


 
699 In Australia, Kitto J considered the position in Osborne v Smith.177 It was declared to 


be “undoubted law” that a Court of Probate may: 


[I]n an appropriate case, grant probate … in respect of a portion only of a 
document which has been executed as a will, omitting other portions as having 
formed no part of that to which the execution of the document really applied, 
as for example, where by fraud or mistake there has been included in the 
instrument words which in truth were not part of the testator’s will. 


 
700 Further, Kitto J in Osborne178 cited Lord Blackburn’s warning in Rhodes v Rhodes 


against omitting words from a testamentary instrument where the result would be to 


alter the sense of those which remained, observing179 that:180 


[A] Probate Court may [not] omit from the probate a word or words which 
appear in a will, where the omission will cause other words of the will to 
produce a result different from that which was within the knowledge and 
approval of the testator. 


 
701 In Re Fenwick (decd)181 Menhennitt J182 cited Osborne v Smith, Fulton v Andrew, Rhodes v 


Rhodes and the earlier Victorian decision of Re: Hemburrow,183 as authority for the 


proposition that: 


In an appropriate case, probate may be granted in respect of proportion only of 
a document executed as a will, omitting other portions where, for example, by 
fraud, mistake or inadvertence there has been included in the instrument words 
which in truth were not part of the will of the testator. [Emphasis added] 


 
 


176 Ibid . 
177 (1960) 105 CLR 153 at 159. 
178 Osborne v Smith (1960) 105 CLR 153 at 162. 
179 Ibid. 
180 In his consideration of the ratio of In the Goods of Boehm [1891] at 247. 
181 [1972] VR 646. 
182 Re Fenwick (decd)[1972] VR 646 at 651. 
183 [1969] VR 764. 
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702 Shortly thereafter, the New Zealand Court of Appeal in Tanner v Public Trustee184 


regarded it185 as uncontroversial that a Court is permitted to grant probate of a will, 


but at the same time disallow, or effectively sever, particular benefactions on the 


ground of the “unrighteousness of those transactions”. As Turner P observed:186 


[T]he righteousness of [a] transaction, ... may be relevant only to a 
consideration of the validity of the particular benefactions whose 
righteousness is under suspicion; and in the present case therefore the 
unrighteousness of the transaction is not properly to be accepted as a decisive 
reason for refusing probate of the whole will. [Emphasis in original] 


 
703 Testamentary undue influence falls squarely within the examples of fraudulent 


conduct cited by Menhennitt J in Re Fenwick (decd). As Lord Campbell confirmed 


more than 150 years ago in Allen v M’Pherson,187 it is quite clear that a Court exercising 


probate jurisdiction has power to refuse probate of only that part of a testamentary 


instrument which has been brought about because of an improper imposition upon a 


testator or testatrix which does not truly represent his or her will. 


704 I am satisfied that the words “and TIMOTHY PETER KNAGGS, farmer, both” and “or 


the survivor of them living at my death” contained in clause 5.1 of the 1999 Will, 


should be excised and not admitted to probate. Additionally, it follows as a matter of 


mechanics that the word “friends” appearing in clause 5.1 should be amended to the 


word “friend” by deleting the letter “s”. 


705 I am satisfied that these amendments will not cause other words of the will to produce 


a result different from that which was intended by the testatrix. The severance of the 


bequest to Tim Knaggs is “self-contained”.188 


706 The effect of the amendments to the 1999 Will is that Denise Knaggs will take a one 


third portion of the residuary estate in her own right and not jointly with her husband 


 
 
 
 


184 [1973] 1 NZLR 68. 
185 Tanner v Public Trustee [1973] 1 NZLR 68 at 90. 
186 Tanner v Public Trustee [1973] 1 NZLR 68 at 91. 
187 (1847) 1 HLC 191; 9 ER 727. 
188 Osborne v Smith (1960) 105 CLR 153 at 160 per Kitto J, quoting from In Re: Horrocks; Taylor v Kershaw 
 (1939) 198 at 219. 


1020







Tim Knaggs, who will no longer be a beneficiary. By this means the instrument will 


be restored to reflect the true will of Betty Dyke. 


--- 
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ANNEXURE 
 


Will dated 10 May 1985 Will dated 20 Sept 1999 Will dated 12 January 2001 
Executor: 
National Trustees Executors & Agency 
Company of Australia Limited 


Executor: 
Ross Wadeson (accountant) 
& Alternate: 
Ian Moffatt (solicitor) 


Executor: 
Gary Smith, Robert Allen, Tim 
Knaggs & Brian Kollias 
(solicitor, now deceased) 


Peninsula Animal Aid $200,000.00 $0 $0 


Cat Protection Society $20,000.00 $50,000.00 $10,000.00 


Blue Cross Animal $30,000.00 $0 $0 


Lort Smith Animal Hospital $50,000.00 $0 $0 


Anti Cancer Council $20,000.00 $0 $0 


Institute for the Blind $20,000.00 $0 $0 


School for Deaf Children $20,000.00 $0 $0 


Uniting Church $20,000.00 $0 $0 


Denise & Tim Knaggs $20,000.00 
(Denise only) 


1/3 residuary 1/3 residuary 


John & Judith Bailey $30,000.00 $60,000.00 $20,000.00 


Gary & Diane Smith $40,000.00 
+car +some chattels 


1/3 residuary 1/3 residuary 


Enid Nicholson $10,000.00 $20,000.00 $20,000.00 


Maida Pitchford $10,000.00 $20,000.00 $20,000.00 


Robert & Sandra Allen $20,000.00 Robert – machinery 
1/3 residuary 


Robert – machinery 
1/3 residuary 


Ronald & Lynette Raymond $20,000.00 $40,000.00 
(Ronald only) 


$20,000.00 


Residuary Estate Animal welfare 
Deaf welfare 
Blind welfare 


Denise & Tim Knaggs 
Robert & Sandra Allen 
Diane & Gary Smith 


Denise & Tim Knaggs 
Robert & Sandra Allen 
Diane & Gary Smith 


Berniece Parfitt $0 $20,000.00 $20,000.00 


Doug Edwards $0 $10,000.00 $0 


Geoffrey Edwards $0 $20,000.00 $20,000.00 


Norman Allen $0 $20,000.00 $10,000.00 


Jane Leech $0 $30,000.00 $30,000.00 


Julie Nicholson $0 $10,000.00 $0 


Wendy Parfitt $0 $10,000.00 $10,000.00 


Steven/Stephen Allen $0 $20,000.00 $10,000.00 


RSPCA $0 $100,000.00 $100,000.00 
  Chattels as per list Chattels as per list 
   Cats to be cared for by Denise 


Knaggs 
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SOULIOTOPOULOS v LA TROBE UNIVERSITY LIBERAL CLUB and 
Others 


[2002] FCA 1316 


Merkel J 


Victoria District Registry 


9, 25 October 2002 


Discrimination Law — Disability discrimination — Discrimination in relation 
to membership of clubs and incorporated associations — Whether 
provisions of Disability Discrimination Act 1992 (Cth) relating to 
discrimination in clubs and incorporated associations have effect as laws 
of the Commonwealth — Whether prohibition of disability discrimination 
in relation to clubs and incorporated associations is a matter of 
international concern — Disability Discrimination Act 1992 (Cth), 
ss 12(8), 27(2). 


The application of the Disability Discrimination Act 1992 (Cth) (the Act) was 
provided for in s 12, which relied on several constitutional heads of power, 
including the external affairs power (s 51(xxxix) of the Constitution of the 
Commonwealth). Section 12(8) of the Act relevantly provided that the limited 
application provisions (defined to mean the provisions of Divs 1, 2 and 3 of Pt 2 of 
the Act, other than ss 20, 29 and 30) had effect in relation to discrimination against 
a person with a disability to the extent that the provisions related to matters of 
international concern. 


Section 27(2) of the Act relevantly provided that it was unlawful for a club or 
incorporated association to discriminate against a person who was a member of the 
club or association on the ground of the member’s disability by depriving the 
member of membership. The applicant suffered from an obsessive compulsive 
disorder and claimed that his expulsion from the respondent was unlawful, being in 
contravention of s 27(2) of the Act. These proceedings involved the determination 
of the following separate question: ‘‘Does s 27(2) of the Act have effect by reason 
of s 12(8) of the Act?’’ 


Held: (1) Both at the time of the commencement of the Act in 1992 and the time 
of the alleged contravention in 1998, prohibition of disability discrimination was a 
matter of international concern. (53) 


Koowarta v Bjelke-Petersen (1982) 153 CLR 168; Richardson v Forestry 
Commission (1987) 164 CLR 261 at 322-324, considered. 


(2) Accordingly, s 27(2) of the Act had effect by reason of s 12(8)(e) of the Act 
and the separate question should be answered ‘‘Yes’’. (57) 


CASES CITED 
The following cases are cited in the judgment: 


Allen v United Grand Lodge of Queensland (Commissioner W J Carter, 12 April 1999). 
Brannigan v Commonwealth (2000) 110 FCR 566. 
Buck v Bell (1927) 274 US 200. 
Commonwealth v Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1. 
Health and Community Services, Secretary, Department of v JWB (1992) 175 CLR 218. 
Koowarta v Bjelke-Petersen (1982) 153 CLR 168. 
R v Burgess; Ex parte Henry (1936) 55 CLR 608. 
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Richardson v Forestry Commission (1987) 164 CLR 261. 
Victoria v Commonwealth (1996) 187 CLR 416. 


APPLICATION 


J Gray, for the applicant. 


J McDougall, for the first to sixth and eighth respondents. 


585 


Cur adv vult 


25 October 2002 
 


1  MERKEL J. The applicant, who suffers from an obsessive compulsive 
disorder, anxiety and depression, claims that the respondents discriminated 
against him during 1998 in contravention of s 27(2) of the Disability 
Discrimination Act 1992 (Cth) (the Act). The applicant is seeking a declaration 
that his expulsion from the La Trobe University Liberal Club and other less 
favourable treatment he received while a member of that Club was unlawful. 
The applicant is seeking a written apology and compensation. 


2  The respondents deny that they have engaged in any conduct in 
contravention of s 27(2) of the Act but claim that, in any event, s 27 does not 
have effect as a law of the Commonwealth. Pursuant to O 29, r 2 of the Federal 
Court Rules 1979 (Cth), the Court ordered that the following question be tried 
as a separate question: ‘‘Does s 27(2) of the Disability Discrimination Act 1992 
(Cth) (the Act) have effect by reason of s 12(8) of the Act?’’ 


3  In order to appreciate how the separate question arises it is necessary to 
consider the Act. The objects of the Act, which are set out in s 3, are: 


‘‘(a) to eliminate, as far as possible, discrimination against persons on the 
ground of disability in the areas of: 
(i) work, accommodation, education, access to premises, clubs and 


sport; and 
(ii) the provision of goods, facilities, services and land; and 
(iii) existing laws; and 
(iv) the administration of Commonwealth laws and programs; and 


(b) to ensure, as far as practicable, that persons with disabilities have the 
same rights to equality before the law as the rest of the community; 
and 


(c) to promote recognition and acceptance within the community of the 
principle that persons with disabilities have the same fundamental 
rights as the rest of the community.’’ 


4 Section 4 defines ‘‘disability’’ to mean: 
‘‘(a) total or partial loss of the person’s bodily or mental functions; or 


(b) total or partial loss of a part of the body; or 
(c) the presence in the body of organisms causing disease or illness; or 
(d) the presence in the body of organisms capable of causing disease or 


illness; or 
(e) the malfunction, malformation or disfigurement of a part of the 


person’s body; or 
(f) a disorder or malfunction that results in the person learning 


differently from a person without the disorder or malfunction; or 
(g) a disorder, illness or disease that affects a person’s thought 


processes, perception of reality, emotions or judgment or that results 
in disturbed behaviour; 
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and includes a disability that: 
(h) presently exists; or 
(i) previously existed but no longer exists; or 
(j) may exist in the future; or 
(k) is imputed to a person ;’’ 


5  The Act prohibits direct and indirect disability discrimination, which are 
defined in ss 5 and 6. The application of the Act is provided for in s 12, which 
relies upon several constitutional heads of power. The head of power that is 
relevant in the present case is s 51(xxix), of the Constitution of the 
Commonwealth, which confers powers on the Parliament to make laws with 
respect to ‘‘external affairs’’. Relevantly, s 12 provides: 


‘‘Application of Act 
(1) In this section: 


. . . 
‘limited application provisions’ mean the provisions of Divisions 1, 
2 and 3 of Part 2 other than sections 20, 29 and 30. 


(2) Subject to this section, this Act applies throughout Australia. 
. . . 
(8) The limited application provisions have effect in relation to 


discrimination against a person with a disability to the extent that the 
provisions: 


(a) give effect to the Convention; or 
(b) give effect to the Covenant on Civil and Political Rights; or 
(c) give effect to the International Covenant on Economic, Social 


and Cultural Rights; or 
(d) relate to matters external to Australia; or 
(e) relate to matters of international concern.’’ 


6  The Convention is defined in s 4 to mean the Discrimination (Employment 
and Occupation) Convention 1958 (adopted on 25 June 1958 and entered into 
force on 15 June 1960). The Covenant on Civil and Political Rights is defined 
in s 4 as the International Covenant on Civil and Political Rights 1966 (opened 
for signature on 16 December 1966 and entered into force on 23 March 1976) 
(the ICCPR). 


7  Divisions 1, 2 and 3 of Pt 2 of the Act outline the manner in which disability 
discrimination is prohibited. Division 1 prohibits discrimination in work, Div 2 
prohibits discrimination in other areas including education, access to premises, 
goods, services and facilities, land, clubs, incorporated associations and sport 
and Div 3 prohibits harassment in relation to a person’s disability in 
employment and education and in the provision of goods and services. 


8  The present case is concerned with discrimination in the area of clubs and 
incorporated associations in contravention of s 27(2), which is within Div 2 of 
Pt 2. A ‘‘club’’ is defined in s 4: 


‘‘ ‘club’ means an association (whether incorporated or unincorporated) of 
persons associated together for social, literary, cultural, political, sporting, 
athletic or other lawful purposes that provides and maintains its facilities, 
in whole or in part, from the funds of the association.’’ 


9 Section 27 provides: 
‘‘Clubs and incorporated associations 


(1) It is unlawful for a club or incorporated association, the committee 
of management of a club or a member of the committee of management of 
a club or incorporated association to discriminate against a person who is 
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not a member of the club or association on the ground of the person’s 
disability or a disability of any of that person’s associates: 


(a) by refusing or failing to accept the person’s application for 
membership; or 


(b) in the terms or conditions on which the club or association is 
prepared to admit the person to membership. 


(2) It is unlawful for a club or incorporated association, the committee 
of management of a club or a member of the committee of management of 
a club or incorporated association to discriminate against a person who is a 
member of the club or association on the ground of the member’s 
disability or a disability of any of the member’s associates: 


(a) in the terms or conditions of membership that are afforded to 
the member; or 


(b) by refusing or failing to accept the member’s application for a 
particular class or type of membership; or 


(c) by denying the member access, or limiting the member’s access 
to any benefit provided by the club or association; or 


(d) by depriving the member of membership or varying the terms of 
membership; or 


(e) by subjecting the member to any other detriment. 
(3) Paragraph (2)(c) does not render unlawful discrimination where, 


because of the person’s disability, the person requires the benefit to be 
provided in a special manner and the benefit cannot without unjustifiable 
hardship be so provided by the club or incorporated association. 


(4) Neither subsection (1) nor (2) renders it unlawful to discriminate 
against a person on the ground of the person’s disability if membership 
(however described) of the club or incorporated association is restricted 
only to persons who have a particular disability and the first-mentioned 
person does not have that disability.’’ 


10  The ambit of s 27 is extensive. It is clear from the definition of a ‘‘club’’ in 
s 4(1) and the wide area of activity of incorporated associations that such 
bodies will extend across the whole spectrum of social, literary, cultural, 
political, sporting, athletic and other lawful creative or recreational activities in 
the Australian community. 


11  The applicant, who relies on s 27(2) having effect by reason of s 12(8)(b) 
and (e), claims that s 27 gives effect to Art 22 and 26 of the ICCPR and relates 
to a matter of international concern as it is founded upon those Articles, as well 
as certain Declarations of the General Assembly of the United Nations 
concerning disability discrimination. 


12 Relevantly, Art 22 of the ICCPR provides: 
‘‘1. Everyone shall have the right to freedom of association with others, 


including the right to form and join trade unions for the protection of 
his interests. 


2. No restrictions may be placed on the exercise of this right other than 
those which are prescribed by law and which are necessary in a 
democratic society in the interests of national security or public 
safety, public order (ordre public), the protection of public health or 
morals or the protection of the rights and freedoms of others. This 
article shall not prevent the imposition of lawful restrictions on 
members of the armed forces and of the police in their exercise of 
this right. 


1026







588 FEDERAL COURT REPORTS [(2002) 
 


. . .’’ 
13 Article 26 of the ICCPR provides: 


‘‘All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law 
shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, 
colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status.’’ 


14  The applicant claims that discrimination on the ground of disability is 
discrimination on the ground of a person’s ‘‘status’’ for the purposes of Art 26. 


15  The respondents dispute that s 27 of the Act gives effect to Art 22 or 26 of 
the ICCPR, and contend that Arts 22 and 26 are concerned with quite different 
subject matters to that with which s 27 is concerned. The respondents also 
contend that, while there may be some concern internationally about disability 
discrimination, for a matter to be a matter of international concern for the 
purposes of s 12(8)(e) it must affect, or have the capacity to affect, relations 
between Australia and other countries. It is then said that disability 
discrimination does not have that quality. 


16  The submissions of both parties relied on a number of High Court cases 
concerning the ambit of the external affairs power in s 51(xxix) of the 
Constitution. The genesis of the modern view of the external affairs power is to 
be found in the joint judgment of Evatt and McTiernan JJ in R v Burgess; 
Ex parte Henry (1936) 55 CLR 608 at 687, where their Honours stated: 


‘‘. . . it is not to be assumed that the legislative power over ‘external 
affairs’ is limited to the execution of treaties or conventions; and, to 
pursue the illustration previously referred to, the Parliament may well be 
deemed competent to legislate for the carrying out of ‘recommendations’ 
as well as the ‘draft international conventions’ resolved upon by the 
International Labour Organization or of other international recommen- 
dations or requests upon other subject matters of concern to Australia as a 
member of the family of nations. The power is a great and important 
one.’’ 


17  The illustration previously referred to by Evatt and McTiernan JJ concerned 
matters that were capable of becoming possible subjects of international 
negotiation, international dispute or international agreement. Their Honours 
stated (at 680-681): 


‘‘But it is a consequence of the closer connection between the nations of 
the world (which has been partly brought about by the modern revolutions 
in communication) and of the recognition by the nations of a common 
interest in many matters affecting the social welfare of their peoples and of 
the necessity of co-operation among them in dealing with such matters, 
that it is no longer possible to assert that there is any subject matter which 
must necessarily be excluded from the list of possible subjects of 
international negotiation, international dispute or international agreement. 
By way of illustration, let us note that Part XIII of the Treaty of Versailles 
declares that universal peace can be established only if it is based upon 
social justice and that labour unrest caused by unsatisfactory conditions of 
labour imperils the peace of the world. In face of these declarations and 
the setting up (under the treaty) of the International Labour Organization it 
must now be recognized that the maintenance or improvement of 
conditions of labour can (as it does) form a proper subject of international 
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agreement, for differences in labour standards may increase the friction 
between nations which arises even when trade competition takes place 
under conditions of reasonable equality.’’ 


18  In Koowarta v Bjelke-Petersen (1982) 153 CLR 168 Stephen, Mason, 
Murphy and Brennan JJ held that the Racial Discrimination Act 1975 (Cth), 
which was passed to give effect to the International Convention on the 
Elimination of all Forms of Racial Discrimination 1966 (opened for signature 
on 21 December 1965 and entered into force on 4 January 1969) to which 
Australia was a party, was a valid law with respect to external affairs under 
s 51(xxix) of the Constitution. Brennan J encapsulated the majority view where 
his Honour stated (at 260): 


‘‘The treaty in performance of which the Racial Discrimination Act 
1975 (Cth) (‘the Act’) was enacted is the International Convention on the 
Elimination of All Forms of Racial Discrimination (‘the Convention’). Its 
origins, the extent of international participation in it and the long and 
profound international concern as to its subject-matter are recounted in the 
judgment of my brother Stephen. To his summary I would add nothing 
except to say that I should think that the implementing of that Convention 
by Australia must be of the first importance to the conduct of Australia’s 
relations with its neighbours, if not indeed to Australia’s credibility as a 
member of the community of nations.’’ 


19  The majority view in Koowarta was that a matter of international concern, 
having the capacity to affect Australia’s relations with other countries, was 
enough to make that matter a part of Australia’s ‘‘external affairs’’ for the 
purposes of s 51(xxix) of the Constitution. Stephen J (at 217) stated: 


‘‘The great post-war expansion of the areas properly the subject-matter 
of international agreement has, as Henkin points out and as J A Thomson 
emphasizes in his article, at pp 164-166, made it difficult indeed to 
identify subject-matters which are of their nature not of international but 
of only domestic concern: see also Howard, Australian Federal 
Constitutional Law (2nd ed, 1972), pp 445-446. But this does no more 
than reflect the increasing awareness of the nations of the world that the 
state of society in other countries is very relevant to the state of their own 
society. Thus areas of what are of purely domestic concern are steadily 
contracting and those of international concern are ever expanding. 
Nevertheless the quality of being of international concern remains, no less 
than ever, a valid criterion of whether a particular subject-matter forms 
part of a nation’s ‘external affairs’. A subject-matter of international 
concern necessarily possesses the capacity to affect a country’s relations 
with other nations and this quality is itself enough to make a subject- 
matter a part of a nation’s ‘external affairs’. And this being so, any attack 
upon validity, either in what must be the very exceptional circumstances 
which could found an allegation of lack of bona fides or where there is 
said to be an absence of international subject-matter, will still afford an 
appropriate safeguard against improper exercise of the ‘External affairs’ 
power.’’ 


20 Mason J stated (at 230): 
‘‘One knows or can readily imagine treaties on topics of international 


concern by which the parties agree to enact domestic legislation to attain a 
common object, whether it be to suppress a noxious traffic or trade, to 
eliminate an infectious or contagious disease, or to limit production of a 
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commodity or of goods in order to stabilize and share markets. The 
subject-matter of such treaties is, despite the argument of the Solicitor- 
General for Victoria to the contrary, international in character — there is 
agreement by the parties to take common action in pursuit of a common 
international objective, each party standing to gain a benefit from its 
attainment.’’ 


21 And at 234: 
‘‘. . . it seems to me that a matter which is of external concern to Australia 
having become the topic of international debate, discussion and 
negotiation constitutes an external affair before Australia enters into a 
treaty relating to it.’’ 


22 Murphy J stated (at 242): 
‘‘. . . the Act relates to matters of international concern, the observance in 
Australia of international standards of human rights, which is part of 
Australia’s external affairs, so that the Act’s operative provisions would be 
valid even in the absence of the Convention. Thus it is immaterial whether 
the Act precisely conforms to the terms of the Convention.’’ 


23 Brennan J stated (at 258): 
‘‘When a particular subject affects or is likely to affect Australia’s 


relations with other international persons, a law with respect to that subject 
is a law with respect to external affairs. The effect of the law upon the 
subject which affects or is likely to affect Australia’s relationships 
provides the connexion which the words ‘with respect to’ require.’’ 


24  In Commonwealth v Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1 
Murphy J discussed the majority view in Koowarta and observed (at 171): 
‘‘External concern over human rights violations often extends internal affairs 
into external affairs.’’ 


25  Although an expansive view has been taken as to the range of matters that 
may be the subject of Australia’s ‘‘external affairs’’ the cases in which that 
view has been expressed concerned the legislative implementation of an 
international treaty. However, Dawson J in Richardson v Forestry Commission 
(1987) 164 CLR 261 at 322-323 stated that the majority in the Tasmanian Dam 
Case decided that: 


‘‘. . . it is enough to attract legislative power if, even though there is no 
treaty, a subject-matter is of sufficient international concern per Mason J 
[at 129-132]; per Murphy J [at 171-172]; per Brennan J [at [222]; and per 
Deane J [at 258-259]. Although the majority did not necessarily place any 
reliance upon the judgment of Stephen J in Koowarta v Bjelke-Petersen, 
that conclusion flows logically from the view which he expressed that the 
implementation of a treaty is not automatically an exercise of the external 
affairs power; the subject-matter of the treaty must also be a matter of 
international concern. Stephen J saw the requirement of international 
concern as a restriction upon the power and I was prepared to view it in 
that way in the Tasmanian Dam Case. But in reality, as the decision in the 
latter case shows, the fact that a matter is the subject of a bona fide treaty 
makes it difficult to say that it is not a matter of international concern and, 
if international concern is the touchstone, why is a treaty necessary at all? 
Why is international concern over a matter not sufficient of itself to bring 
it within the external affairs power? 


If the scope of the matters which may be the subject of treaties has 
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greatly expanded in recent years, the scope of those matters which may be 
the subject of international concern is even wider.’’ 


26  His Honour did not answer the question posed by him but it was clear from 
his observations (at 323-324) that whether legislation is founded on a treaty or 
some other international instrument may not matter a great deal as treaties: 


‘‘. . . in accordance with modern custom, give expression to broad policy, 
to aspiration and to exhortation. If actual obligations are imposed, they are 
of the most imprecise kind. And, of course, upon the view adopted by the 
majority in the Tasmanian Dam Case, the decisive thing must, in the end, 
be not the treaty but the international concern to which the treaty gives 
expression.’’ 


27  The views of Evatt and McTiernan JJ in Burgess were also acted upon by 
Brennan CJ, Gaudron, McHugh and Gummow JJ in Victoria v Commonwealth 
(1996) 187 CLR 416 at 483-484 (The Industrial Relations Act Case) where 
their Honours accepted that the power to legislate with respect to external 
affairs under s 51(xxix) was not confined to the implementation of treaty 
obligations; it extended to the carrying out of recommendations and draft 
international conventions resolved upon by organisations such as the 
International Labour Organisation. Their Honours also stated (at 486-487) the 
test to be applied in order to determine whether a law is with respect to 
‘‘external affairs’’ : 


‘‘Where the legislative power is said to be enlivened by a treaty binding 
on the Commonwealth of Australia, and the law prescribes a regime 
affecting a domestic subject matter, a question arises as to the connection 
which must exist between the law and the treaty. To be a law with respect 
to ‘external affairs’, the law must be reasonably capable of being 
considered appropriate and adapted to implementing the treaty. Thus, it is 
for the legislature to choose the means by which it carries into or gives 
effect to the treaty provided that the means chosen are reasonably capable 
of being considered appropriate and adapted to that end. But that is not to 
say that an obligation imposed by treaty provides the outer limits of a law 
enacted to implement it. The term ‘purpose’ has been used to identify the 
object for the advancement or attainment of which a law was enacted. 
Hence, the statement by Brennan J in [Cunliffe v Commonwealth (1994) 
182 CLR 272 at 322] that the external affairs power has ‘a purposive 
aspect’. As this phrase indicates, care is required in relevant analysis. 
Where a treaty relating to a domestic subject matter is relied on to enliven 
the legislative power conferred by s 51(xxix) the validity of the law 
depends on whether its purpose or object is to implement the treaty.’’ 


28  However, their Honours also made the point that where the Act proscribes 
matters that go beyond the Convention to which it is purporting to give effect, 
the power to enact that proscription may not be supported by the external 
affairs power. Their Honours stated (at 530-531) in respect of discrimination in 
employment: 


‘‘The international obligation cast upon Australia by Art 2 of the 
Discrimination (Employment and Occupation) Convention to pursue a 
national policy to promote equality of opportunity and treatment in respect 
of employment and occupation with a view to eliminating discrimination 
in respect thereof, includes the proscription of the grounds of discrimi- 
nation, exclusion or preference specified in Art 1(a) of the Convention and 
those determined in accordance with Art 1(b). Article 1(b) requires 
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Australia (i) to consult with representative employers’ and workers’ 
organisations and with other appropriate bodies in order to identify other 
grounds of unjustified discrimination which have the effect of nullifying or 
impairing equality of opportunity or treatment in employment or 
occupation and which ought to be proscribed and, pursuant to Art 2, (ii) to 
proscribe those grounds. The power conferred by s 51(xxix) will support 
legislation which is enacted in discharge of these obligations. It will not 
support the proscription of grounds which are neither specified in the 
Convention nor the subject of the consultation required. There is no 
obligation on Australia to proscribe a ground which is not specified in the 
Convention and which has not been the subject of the required 
consultation. Hence, any law which proscribes such a ground would derive 
no support from s 51(xxix).’’ 


29  The authorities to which I have referred establish that the external affairs 
power in s 51(xxix) is enlivened, inter alia, in respect of legislation that relates 
to matters of international concern in the sense that they have the capacity to 
affect Australia’s relations with other countries, irrespective of whether the 
legislation gives effect to a treaty to which Australia is a party. It is clear that a 
broad view has been taken of matters that have the capacity to affect 
Australia’s relations with other countries, particularly in the area of human 
rights, and such matters need not necessarily arise from a treaty obligation 
assumed by Australia. Thus, in addition to treaties, the provisions of other 
international instruments such as The Charter of the United Nations and 
Resolutions of the General Assembly of the United Nations can be significant 
guides to matters that are of international concern. 


30  Before turning to the material on which the applicant relies to establish that 
the prohibition of disability discrimination under s 27(2) has effect under 
s 12(8) it is necessary to determine whether that question is to be considered as 
at the date of commencement of s 27(2) (1 March 1993) or as at the date of 
contravention (during 1998). 


31  For the following reasons I have concluded that the relevant date is the date 
of contravention. The subject matter with which s 12(8) is concerned is, of its 
nature, changing. Thus, matters that are not of international concern or the 
subject of a treaty in March 1993 may well become matters of international 
concern or the subject of a treaty at a later date. Section 12(8) is ambulatory in 
the sense that it intends to give the Act the widest possible operation permitted 
by s 51(xxix). Its purpose is to ensure that the Act prohibits disability 
discrimination in reliance on the external affairs power at the date upon which 
the discrimination occurs. Plainly, an interpretation that the matters raised by 
s 12(8) are to be considered as at the date of the alleged contravention would 
give effect to its purpose (see s 15AA of the Acts Interpretation Act 1901 
(Cth)). Further, the provision in s 12(8) that the limited application provisions 
are to have effect ‘‘in relation to discrimination against a person with a 
disability to the extent that the provisions’’ can be supported by the external 
affairs power draws attention to the circumstances of the case in question and, 
in particular, to the date of the alleged discrimination. Accordingly, textual, 
contextual and purposive considerations point to the date of contravention as 
being the date as at which a determination is to be made for the purposes of 
s 12(8). As I later explain, the outcome in the present case would not differ if 
the relevant date was the date of the commencement of the relevant statutory 
provisions. 
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32  While it is arguable that Arts 22 and 26 of the ICCPR impose upon 
signatories an obligation to prohibit discrimination on the ground of status, 
which includes disability, and that the limited application provisions in the Act 
give effect to that obligation, I prefer to base my decision on whether the 
limited application provisions relate to matters of international concern. In that 
context, the question arising under s 12(8) is whether the limited application 
provisions in relation to discrimination in work, discrimination in other areas 
and discrimination involving harassment in Divs 1, 2 and 3 of Pt 2 of the Act 
relate to matters of international concern. I have posed the question in that way 
as, subject to one important qualification, that is the question required to be 
answered by s 12(8)(e). The qualification is that the particular limited 
application provision that is relevant in the present case, namely s 27(2), must 
form part of the matters that are of international concern. Thus, if the matter of 
international concern is shown to be limited to discrimination in work, and not 
in other areas, that would be of no avail to the applicant as it would follow that 
s 27(2) would not be part of the matters that are of international concern. The 
reason for that is that s 27(2) is concerned with discrimination in relation to 
membership of clubs or incorporated associations, rather than with discrimi- 
nation in work. 


33  Discrimination on the ground of disability is offensive to the human dignity 
that municipal law has come to respect and protect. That was not always so. 
Thus, more than 2,300 years ago Plato in The Republic (at p 144) stated: 


‘‘As respects, then, the children of worthy persons, I think, they should 
carry them to some retirement, to certain nurses dwelling apart in a certain 
quarter of the city; but as for the children of the more depraved, and such 
of the rest as may be maimed or lame, they will hide them, as is right, in 
some secret and obscure place. Yes, indeed, said he, if the race of 
guardians is to be pure.’’ 


34  In the infamous case of Buck v Bell (1927) 274 US 200 the attorney for the 
plaintiff unsuccessfully argued that a Virginia statute, providing for the sexual 
sterilisation of inmates of institutions found to be afflicted with a hereditary 
form of insanity or imbecility, was beyond constitutional power as there was no 
power in the State to rid itself of those citizens deemed undesirable, according 
to its standards, by means of surgical sterilisation. The plaintiff ’s attorney 
submitted that if such laws were valid, ‘‘[i]n the place of constitutional 
government of the fathers we shall have set up Plato’s Republic’’. The Court 
accepted eugenic arguments that, as both Carrie Buck’s daughter and her 
mother were feeble minded, she and society would benefit from sterilisation. 
The evidence of the daughter’s condition came from a Red Cross nurse who 
concluded that when she was a month old she was ‘‘not quite normal’’; it 
appears that after the court case the daughter was reported to be a bright 
youngster: see J Goldhar, ‘‘The Sterilization of Women with an Intellectual 
Disability’’ (1991) 10 University of Tasmania Law Review 157 at 163-164. 
Justice Holmes, delivering the opinion of the court, stated (at 207): 


‘‘We have seen more than once that the public welfare may call upon the 
best citizens for their lives. It would be strange if it could not call upon 
those who already sap the strength of the State for these lesser sacrifices, 
often not felt to be such by those concerned, in order to prevent our being 
swamped with incompetence. It is better for all the world, if instead of 
waiting to execute degenerate offspring for crime, or to let them starve for 
their imbecility, society can prevent those who are manifestly unfit from 
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continuing their kind. The principle that sustains compulsory vaccination 
is broad enough to cover cutting the Fallopian tubes. Jacobson v 
Massachusetts 197 US 11. Three generations of imbeciles are enough.’’ 


35  The Encyclopaedia of Bioethics (1978), Vol 1, pp 458-461 and Joan Hume in 
‘‘Disability, Feminism and Eugenics: Who has the Right to Decide Who 
Should or Who Should Not Inhabit the World?’’ presented at the University of 
Technology, Sydney, 26 January 1996 briefly outline features of the eugenics 
movements in the United States and Germany up to the early 1940s. By 1931, 
30 states in the United States had passed compulsory sterilisation measures, 
some of which applied to a very wide range of ‘‘hereditary defectives’’, 
including ‘‘sexual perverts’’, ‘‘drug fines’’, ‘‘drunkards’’ and ‘‘diseased and 
degenerate persons’’. In addition to the sterilisation laws, by the 1930s 41 states 
had laws which prohibited the marriage of the ‘‘insane and ‘‘feebleminded’’, 
17 prohibited the marriage of people with epilepsy and four outlawed marriage 
for ‘‘confirmed drunkards’’. By January 1935, some 20,000 people with 
disabilities had been sterilised. 


36  The eugenics movement was also active in Germany. In the 1920s the racist 
side of eugenics was emerging in the German, as well as in the American, 
eugenics movement. With the rise to power of Hitler, who himself had long 
emphasised eugenic structures for race improvement, the eugenics movement in 
Germany became irrevocably intertwined with the Nazi regime. Hitler had 
written in Mein Kampf: ‘‘Whoever is not bodily and spiritually healthy and 
worthy, shall not have the right to pass on his suffering in the body of his 
children.’’ 


37  Leading eugenicists became Nazi officials, and other Government leaders 
also found eugenic concepts appealing. Eugenic ideas of race and of Aryan 
superiority were sanctioned by law on 14 July 1933 when Hitler decreed the 
Hereditary Health Law, or Eugenic Sterilisation Law, which was created to 
make certain that ‘‘less worthy’’ members of the Third Reich did not transmit 
their genes. This law started the process that resulted in the experimentation 
with euthanasia in 1939 and ultimately to the mass murder of millions of other 
‘‘undesirables’’. The Nazi laws targeted genetically determined conditions such 
as ‘‘inborn feeblemindedness, schizophrenia, manic depression, hereditary 
deafness, blindness, epilepsy, Huntington’s disease, severe malformations and 
alcoholism’’. By 1939 between 300,000 and 400,000 people with disabilities 
were sterilised under this program. The Nazis secret euthanasia program aimed 
specifically at people with disabilities commenced in 1939. The program was 
initially aimed at children under three with disabilities and people with 
psychiatric conditions in State run hospitals and institutions. By 1941, 70,000 
psychiatric patients had been killed by gassing or lethal injection. Then the 
program extended to children with disabilities over three and other ‘‘social 
undesirables’’. It is believed that by the time the program had ceased, because 
of Church and family protests in Germany, close to at least 500,000 people 
with disabilities had perished. A number of factors, including scientific 
advances and the extremity of the Nazis led to the decline of the eugenics 
movement by the latter part of the 1930s. 


38  The shadow of Nazi Germany and the extremities of the eugenics movement 
contributed to the faith expressed in the Charter of the United Nations 
proclaimed on June 26, 1945 in ‘‘fundamental human rights’’ and ‘‘in the 
dignity and worth of the human person’’. Among the purposes and principles of 
the Charter was the achievement of ‘‘international co-operation in solving 


1033







120 FCR 584] SOULIOTOPOULOS v LA TROBE UNI LIBERAL CLUB (Merkel J) 595 


international problems of [a] . . . humanitarian character’’: see Art 3, Ch I. The 
functions of the General Assembly included discussion of, and making 
recommendations about, any questions or matters within the scope of the 
Charter: see Art 10 Ch IV. Over time International Conventions and other 
human rights instruments required the prohibition of disability discrimination. 
Initially, such instruments did not expressly deal with discrimination on the 
ground of disability, although Art 26 of the ICCPR required laws that 
prohibited discrimination on the ground of ‘‘status’’. In that regard the United 
Nations Committee on Economic, Social and Cultural Rights, in the report of 
the Economic and Social Council E/C. 12/1994 13/14 December 1994 on the 
implementation of the ICCPR as at 14 December 1994, observed: 


‘‘5. The Covenant does not refer explicitly to persons with disabilities. 
Nevertheless, the Universal Declaration of Human Rights recognizes that 
all human beings are born free and equal in dignity and rights and, since 
the Covenant’s provisions apply fully to all members of society, persons 
with disabilities are clearly entitled to the full range of rights recognized in 
the Covenant. In addition, in so far as special treatment is necessary, States 
parties are required to take appropriate measures, to the maximum extent 
of their available resources, to enable such persons to seek to overcome 
any disadvantages, in terms of the enjoyment of the rights specified in the 
Covenant, flowing from their disability. Moreover, the requirement 
contained in article 2(2) of the Covenant that the rights ‘enunciated . . . 
will be exercised without discrimination of any kind’ based on certain 
specified grounds ‘or other status’ clearly applies to discrimination on the 
grounds of disability. 


6. The absence of an explicit, disability-related provision in the 
Covenant can be attributed to the lack of awareness of the importance of 
addressing this issue explicitly, rather than only by implication, at the time 
of the drafting of the Covenant over a quarter of a century ago. More 
recent international human rights instruments have, however, addressed 
the issue specifically. They include the Convention on the Rights of the 
Child (art 23); the African Charter on Human and Peoples’ Rights 
(art 18(4)); and the Additional Protocol to the American Convention on 
Human Rights in the Area of Economic, Social and Cultural Rights 
(art 18). Thus it is now very widely accepted that the human rights of 
persons with disabilities must be protected and promoted through general, 
as well as specifically designed, laws, policies and programmes.’’ 


39  Deficiencies in international instruments concerning the rights of the disabled 
were recognised by the Declaration on the Rights of Disabled Persons 1975 
proclaimed by the General Assembly of the United Nations on 9 December 
1975. Clause 1 defined a ‘‘disabled person’’ to mean: 


‘‘. . . any person unable to ensure by himself or herself, wholly or partly, 
the necessities of a normal individual and/or social life, as a result of 
deficiency, either congenital or not, in his or her physical or mental 
capabilities.’’ 


40  The Declaration concerned the ‘‘inherent right to respect for [the] human 
dignity’’ of disabled persons: see cl 3. Clause 9 provided: ‘‘Disabled persons 
have the right to live with their families or with foster parents and to participate 
in all social, creative or recreational activities.’’ 


41  Clause 10 provided that disabled persons shall be protected, inter alia: 
‘‘against all treatment of a discriminatory, abusive or degrading nature.’’ 
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42  International recognition of the rights of the disabled was promoted by the 
Declaration of the United Nations General Assembly of an annual 
‘‘International Day of Disabled Persons’’ which was celebrated and acknowl- 
edged internationally throughout the 1990s. On 24 May 1990 the Economic and 
Social Council of the United Nations authorised the United Nations 
Commission for Social Development to prepare Standard Rules on the 
Equalisation of Opportunities for Persons with Disabilities. The Standard Rules 
were adopted by a resolution of the General Assembly of the United Nations on 
20 December 1993, which requested member states to apply and support the 
implementation of the Standard Rules. Clause 6 of the resolution summarised 
previous international action: 


‘‘The rights of persons with disabilities have been the subject of much 
attention in the United Nations and other international organizations over a 
long period of time. The most important outcome of the International Year 
of Disabled Persons, 1981, was the World Programme of Action 
concerning Disabled Persons, adopted by the General Assembly by its 
resolution 37/52 of 3 December 1982. The Year and the World 
Programme of Action provided a strong impetus for progress in the field. 
They both emphasized the right of persons with disabilities to the same 
opportunities as other citizens and to an equal share in the improvements 
in living conditions resulting from economic and social development. 
There also, for the first time, handicap was defined as a function of the 
relationship between persons with disabilities and their environment.’’ 


43  The terms ‘‘disability’’ and ‘‘handicap’’ were defined in cll 17 and 18 of the 
Standard Rules: 


‘‘17. The term ‘disability’ summarizes a great number of different 
functional limitations occurring in any population in any country of the 
world. People may be disabled by physical, intellectual or sensory 
impairment, medical conditions or mental illness. Such impairments, 
conditions or illness may be permanent or transitory in nature. 


18. The term ‘handicap’ means the loss or limitation of opportunities to 
take part in the life of the community on an equal level with others. It 
describes the encounter between the person with a disability and the 
environment. The purpose of this term is to emphasize the focus on the 
shortcomings in the environment and in many organized activities in 
society, for example, information, communication and education, which 
prevent persons with disabilities from participating on equal terms.’’ 


44 Relevantly, for present purposes, Rule 10 provided: 
‘‘Culture 


States will ensure that persons with disabilities are integrated into and can 
participate in cultural activities on an equal basis. 


1. States should ensure that persons with disabilities have the 
opportunity to utilize their creative, artistic and intellectual potential, not 
only for their own benefit, but also for the enrichment of their community, 
be they in urban or rural areas . . .’’ 


45 Rule 11 provided: 
‘‘Recreation and sports 


States will take measures to ensure that persons with disabilities have 
equal opportunities for recreation and sports.’’ 
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46 Rule 12 provided: 


597 


‘‘Religion 
States will encourage measures for equal participation by persons with 
disabilities in the religious life of their communities.’’ 


47 Rule 15 provided: 
‘‘Legislation 


States have a responsibility to create the legal bases for measures to 
achieve the objectives of full participation and equality for persons with 
disabilities. 


1. National legislation, embodying the rights and obligations of citizens, 
should include the rights and obligations of persons with disabilities. 
States are under an obligation to enable persons with disabilities to 
exercise their rights, including their human, civil and political rights, on an 
equal basis with other citizens. States must ensure that organizations of 
persons with disabilities are involved in the development of national 
legislation concerning the rights of persons with disabilities, as well as in 
the ongoing evaluation of that legislation. 


2. Legislative action may be needed to remove conditions that may 
adversely affect the lives of persons with disabilities, including harassment 
and victimization. Any discriminatory provisions against persons with 
disabilities must be eliminated. National legislation should provide for 
appropriate sanctions in case of violations of the principles of non- 
discrimination. 


3. National legislation concerning persons with disabilities may appear 
in two different forms. The rights and obligations may be incorporated in 
general legislation or contained in special legislation. Special legislation 
for persons with disabilities may be established in several ways: 
(a) By enacting separate legislation, dealing exclusively with disability 


matters; 
(b) By including disability matters within legislation on particular topics; 
(c) By mentioning persons with disabilities specifically in the texts that 


serve to interpret existing legislation. 
A combination of those different approaches might be desirable. 
Affirmative action provisions may also be considered. 


4. States may consider establishing formal statutory complaints 
mechanisms in order to protect the interests of persons with disabilities.’’ 


48  Another example of an acceptance that disability discrimination is a matter 
of international concern is the amendment of the Treaty Establishing the 
European Community (opened for signature on 25 March 1957 and entered into 
force on 1 January 1958), by the Treaty of Amsterdam (which was signed on 
2 October 1997 and entered into force on 1 May 1999). The amendment, inter 
alia, provided for members of the Union to take appropriate action to combat 
discrimination based on disability. 


49 In the Second Reading  Speech,  Hansard,  House  of  Representatives, 
26 May 1992 at p 2751) the Minister stated in respect of the Disability 
Discrimination Bill 1992 (Cth): 


‘‘The Bill recognises that discrimination against people with disabilities 
is a matter of international concern. It is another significant step in 
fulfilling Australia’s international obligations under a number of United 
Nations instruments. These include the International Labour Organisation 
Convention concerning discrimination in respect of employment and 
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occupation; the International Covenant on Civil and Political Rights; the 
International Covenant on Economic, Social and Cultural Rights; and a 
number of related declarations.’’ 


50  Clause 12 of the Explanatory Memorandum for the Bill stated in respect 
of cl 12: 


‘‘This clause provides that the legislation is to apply throughout 
Australia. The provision is also designed to ensure that all possible 
Commonwealth Constitutional power is relied upon to support the various 
provisions of the Act. 


In particular sub-clause (8) of this clause indicates that certain 
provisions of the legislation have effect in relation to discrimination 
against people with disabilities to the extent that the provisions implement 
Australian responsibilities under certain international instruments. Most 
notably these are the United Nations International Covenants on Civil and 
Political Rights and Economic, Social and Cultural Rights and the 
International Labour Organisations Convention Number 111 entitled 
Convention concerning Discrimination in Respect of Employment and 
Occupation. 


In relation to ILO 111 Australia determined in 1988 that disability 
would be regarded as a distinction, exclusion or preference for the 
purposes of Article 1(b) of that Convention. In 1989 Australia gave limited 
legislative effect to that determination when it enacted regulations under 
the HREOC Act giving HREOC authority to investigate complaints in 
relation to discrimination on the basis of disability in employment. 


It is also clear from a number of lesser international instruments that 
discrimination against people with a disability is a matter of concern to the 
international community generally. The limited application provisions 
apply to the extent of that international concern. The Declaration on the 
Rights of Disabled Persons, The Declarations on the Rights of Mentally 
Retarded Persons and The Declaration on the Rights of the Child are just 
some of the instruments which further indicate how discrimination against 
people with disabilities is a matter of international concern.’’ 


51  In the brief outline set out above I have endeavoured to explain why the 
statement in cl 12 of the Explanatory Memorandum that the limited application 
provisions (which include s 27 of the Act) relate to matters of international 
concern, is correct as at 1992 and as at 1998. As was explained in the 
Minister’s Second Reading Speech and in the Explanatory Memorandum a 
number of those provisions give effect to particular treaty obligations. Of 
course, those treaties and other international instruments, which deal with 
particular aspects of discriminatory treatment of the disabled, such as 
prohibition of discrimination in work, are relevant to the operation of s 12(8). 
However, I have endeavoured to focus on the instruments that are of particular 
relevance to the discrimination prohibited by s 27. As explained at [29] above it 
is not determinative that those instruments, other than the ICCPR, do not give 
rise to obligations, as such, on the part of Australia. 


52  In the outline I have also endeavoured to explain why national disability 
discrimination has become a matter of international concern. As was said by 
Brennan J in Secretary, Department of Health and Community Services v JWB 
(1992) 175 CLR 218 at 266 (Marion’s Case): 


‘‘Human dignity is a value common to our municipal law and to 
international instruments relating to human rights. The law will protect 
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equally the dignity of the hale and hearty and the dignity of the weak and 
lame; of the frail baby and of the frail aged; of the intellectually able and 
of the intellectually disabled. Thus municipal law satisfies the requirement 
of the first paragraph of the 1971 United Nations Declaration on the 
Rights of Mentally Retarded Persons which reads: 


‘The mentally retarded person has, to the maximum degree of 
feasibility, the same rights as other human beings.’ 


Our law admits of no discrimination against the weak and disadvantaged 
in their human dignity. Intellectual disability justifies no impairment of 
human dignity, no invasion of the right to personal integrity.’’ 


53  Thus, as at 1992, and as at 1998 prohibition of disability discrimination was 
a matter of international concern. The consequences that can follow from 
disability discrimination, and the ignorance from which it stems, afford a good 
example of how human rights violations have extended ‘‘internal affairs into 
external affairs’’ (see Murphy J at 171 in the Tasmanian Dam Case). 


54  The respondent relied upon the decision of O’Loughlin J in Brannigan v 
Commonwealth (2000) 110 FCR 566 at 571-572 where his Honour observed 
that there is nothing in s 15, which relates to discrimination in employment, to 
suggest it relates to ‘‘matters external to Australia’’ or to matters of 
‘‘international concern’’. His Honour’s observation was made in relation to 
whether s 15 had extra-territorial operation. In that context his Honour was 
plainly correct in observing that there is nothing in the section that suggests it is 
intended to have extra-territorial operation. The same observation may be made 
in relation to s 27(2). However, s 12(8) is concerned with a quite different 
question which was not before O’Loughlin J and which his Honour did not 
address. 


55  The respondent also contended that the definition of disability in s 4 is wider 
than the definition of disability in the Declaration of the Rights of Disabled 
Persons. While that may be correct it is to be noted that, as was demonstrated 
in the Standard Rules, concepts of disability have changed and broadened since 
the making of the Declaration in 1975. In any event, I am satisfied that the 
definition in s 4 does not go beyond the area of disability discrimination that is 
a matter of international concern. 


56  The respondents’ contention that prohibition of disability discrimination, of 
the kind dealt with in s 27(2) of the Act, is a domestic or internal matter 
overlooks history and the consequences of the absence of such a prohibition. 
There can be little doubt that if Australia failed to protect the disabled by 
failing to prohibit discrimination against disabled persons, including in relation 
to their participation in the areas with which s 27 of the Act is concerned 
(namely, the whole spectrum of social, literary, cultural, political, sporting, 
athletic and other lawful creative or recreational activities in Australia), 
Australia would be failing in its duties as a member of the United Nation’s and 
as a member of the civilised world. That failure would undoubtedly have the 
capacity to affect Australia’s relations with other countries. I note my decision 
accords with the view expressed by Commissioner W J Carter of the Human 
Rights and Equal Opportunity Commission: see Allen v United Grand Lodge of 
Queensland (12 April 1999). 


57  Plainly, the purpose or object of Divs 1, 2 and 3 of Pt 2 of the Act is to deal 
with international concerns about disability discrimination. Accordingly, I am 
satisfied that the limited application provisions in Divs 1, 2 and 3 of Pt 2 of the 
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Act but, in particular s 27(2), have effect by reason of s 12(8)(e). The separate 
question is to be considered accordingly. 


58  Finally, I turn to the question of costs. I have some concerns about the 
extensive costs that have been incurred in this matter. Although the proceeding 
was commenced in the Federal Court I indicated to the parties that the 
proceeding was a matter appropriate for hearing in the Federal Magistrates 
Court. However, as the question raised by s 12(8)(e) of the Act was of some 
importance I agreed to the question being dealt with as a separate question 
under O 29, r 2. The respondent’s challenge to s 27(2) could have been 
considered in the Magistrates Court as a preliminary issue or as part of the 
respondent’s defence, rather than at a separate hearing in the Federal Court. In 
all the circumstances I have concluded that the appropriate order as to costs is 
that the applicant’s costs of and incidental to the separate question be his costs 
in the cause. I also propose to order that the proceeding now be transferred to 
the Federal Magistrates Court. 


Orders accordingly 


Solicitors for the applicant: Slater & Gordon. 


Solicitors for the first to sixth and eighth respondents: Moores Legal. 


The seventh respondent appeared in person. 


KATRINA MORRIS 
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Human Rights — Discrimination law — Disability discrimination — Indirect 
discrimination — Failure to make reasonable adjustments — Meaning of 
“reasonable adjustments” — Where failure to make adjustments results in 
person being treated less favourably than person without disability — 
Characteristics of appropriate comparator — Where employee suffered 
psychological injury and placed on restricted duties — Where employer 
directed employee to not attend for work on basis that no reasonable 
adjustments could be made to allow her to return to pre-injury role — 
Whether employer discriminated against employee on basis of failure to 
make reasonable adjustments — Characteristics of employee comparator 
— Disability Discrimination Act 1992 (Cth), s 5(2). 


Human Rights — Discrimination law — Disability discrimination — Whether 
discrimination unlawful — Where employee denied access to other 
benefits associated with employment or subjected to any other detriment 
— Meaning of — Whether ability to attend work, exercise skills and take 
leave at employee’s choosing constitute “other benefits associated with 
employment” — Disability Discrimination Act 1992 (Cth), s 15(2)(b). 


This was two applications for relief in respect of alleged contraventions of the 
Disability Discrimination Act 1992 (Cth) (the Act). The applicant, who was 
employed by the respondent as a bid manager, suffered a psychological injury as a 
result of not being selected for a leadership training program. Consequently, she 
spent a significant time away from the workplace, eventually returning on 
restricted duties under a return to work program. While the applicant was still on 
restricted duties, the respondent required her to provide evidence about whether 
she was fit to return to her pre-injury role as a bid manager and what adjustments 
might be required to allow her to do so. The applicant provided the respondent 
with a report on such matters from her psychologist, but the respondent was 
unsatisfied with the report and directed the applicant to take sick leave and not 
attend for work (on restricted duties or otherwise) on the basis that it was not 
satisfied she was fit to perform her role as a bid manager and there were no 
modifications or restrictions it considered were reasonably available to allow her 
to do so. 


Section 15(2) of the Act relevantly provided that it was unlawful for an 
employer to discriminate against an employee on the ground of the employee’s 
disability by denying the employee access to opportunities for promotion, transfer 
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or training or “any other benefits associated with employment” (s 15(2)(b)) or by 
subjecting the employee to “any other detriment” (s 15(2)(d)). Section 5(2) of the 
Act defined “discriminates” to include, relevantly, where an employer “does not 
make, or proposes not to make” reasonable adjustments for an employee 
(s 5(2)(a)) and the failure to make the reasonable adjustments had the effect that 
the employee was treated less favourably than a person without the disability in 
similar circumstances (s 5(2)(b)). 


The applicant contended that the respondent had discriminated against her 
within the meaning of s 5(2) of the Act by not making reasonable adjustments to 
enable her to remain at work and transition back into her pre-injury role as a bid 
manager. The applicant submitted that s 5(2) imposed a positive obligation on an 
employer to make reasonable adjustments for an employee and the respondent had 
failed to discharge that obligation by requiring the applicant to identify whether 
reasonable adjustments could be made rather than undertaking its own enquiries. 
The applicant further submitted that the discrimination was unlawful because it 
was prohibited by either or both of s 15(2)(b) (in that it denied her access to 
certain non-pecuniary benefits associated with her employment, such as the ability 
to attend work, exercise her skills, and take leave at a time and for a purpose of 
her choosing) and s 15(2)(d) (in that it subjected her to detriment in her 
employment, where the alleged detriments mirrored the benefits relied upon for 
the purposes of s 15(2)(b), save that they were expressed in the negative). The 
respondent contended that, because it did all it reasonably could to obtain 
information from the applicant about whether or not reasonable adjustments could 
be made, it was at all relevant times proposing to make such adjustments within 
the meaning of s 5(2)(a), and that even if there were discrimination within the 
meaning of s 5(2), it was not unlawful because there was no loss of benefit to, or 
imposition of a detriment on, the applicant for the purposes of s 15(2)(b) or 
s 15(2)(d) of the Act. 


Held, allowing the applications: (1) The respondent failed to make reasonable 
adjustments for the applicant for the purposes of s 5(2)(a) of the Act during the 
period when it directed her to remain away from the workplace. [10], [236], 
[238]-[240], [270] 


Discussion of the meaning of “reasonable adjustments” and “does not make, or 
proposes not to make” in s 5(2)(a) of the Act. [23]-[34], [229]-[233], [239], [277] 


(2) The effect of the respondent failing to make reasonable adjustments for the 
applicant was that the applicant was treated less favourably than another employee 
without her disability. [10], [247], [254]-[255], [264], [270] 


Discussion of the characteristics of the relevant employee comparator for the 
purposes of s 5(2)(b) of the Act. [241]-[246], [250]-[252] 


(3) The discrimination of the applicant was unlawful within the meaning of 
s 15(2)(b) of the Act, in that it denied the applicant access to benefits associated 
with her employment (being the ability to attend work, exercise her skills and use 
her leave as she chose). [10], [271] 


Discussion of the meaning of “other benefits associated with employment” in 
s 15(2)(b) and “other detriment” in s 15(2)(d) of the Act. [60]-[68], [94] 
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Cur adv vult 


1  There are applications for relief under s 46PO of the Australian Human 
Rights Commission Act 1986 (Cth), in respect of alleged contraventions of the 
Disability Discrimination Act 1992 (Cth) (the DDA). There are two 
proceedings, covering different periods of time, which have been heard and 
determined together. The first proceeding concerns allegations against the 
Australian Postal Corporation (Australia Post), the respondent to both 
proceedings, in respect of conduct between June 2010 and 26 October 2010. 
The second proceeding concerns allegations against Australia Post in respect of 
conduct between February 2011 and 29 July 2012, as well as allegations of the 
continuation of the discrimination alleged in the first proceeding. In that sense, 
there are allegations of unlawful discrimination by Australia Post from the 
period of June 2010 through to 29 July 2012. 


2  The following summary reflects the findings I have made on the evidence. 
The applicant, Ms Watts, is a bid manager for Australia Post. Throughout the 
events which have led to this proceeding, Ms Watts has remained employed by 
Australia Post. She is, on the evidence, a competent and conscientious 
employee. In April 2008, Ms Watts suffered a psychological injury as a result of 
an incident concerning her non-selection for a leadership training program 
offered by Australia Post. This led to her lodging a claim under the Safety, 
Rehabilitation and Compensation Act 1988 (Cth) (the SRC Act) for 
compensation (Australia Post being regulated under the federal workers’ 
compensation scheme). She had some significant time away from the 
workplace. In October 2008, she returned under a return to work program, 
although her workers’ compensation claim remained unresolved. After her 
workers’ compensation claim was resolved by consent in the Administrative 
Appeals Tribunal in December 2009, and while she was still occupying a 
position in Australia Post’s workplace, as part of her return to work program, in 
February 2010 Australia Post moved to manage her return to her position as a 
bid manager under different arrangements. Australia Post had a policy described 
as a “Non-work related medical restrictions policy”. How and why Australia 
Post decided to change the management of Ms Watts’ working arrangements by 
reference to this policy is an important aspect of the facts in this case and is the 
subject of findings below at [210]-[225]. I shall refer to this policy of Australia 
Post as simply “the policy”. 


3  Ms Watts was not cooperative with Australia Post’s decision to manage her 
under the policy, and did not agree with its imposition on her. Through its 
employees in its human resources area, Australia Post sought to have Ms Watts 
produce specific medical reports or advice about whether she was fit to return to 
her pre-injury role as a bid manager, and what medical restrictions or 
modifications might be required. It sought permission to speak to her treating 
doctor. It sought permission to speak to her treating psychologist. Ms Watts 
resisted these requests for various reasons, which I refer to in more detail later 
in these reasons for judgment. There was an effective impasse for several 
months, at least until mid-May 2010, but Ms Watts remained in the workplace 
under the arrangements in place since October 2008. In mid-May 2010, 
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Australia Post directed Ms Watts to take sick leave and not attend for work on 
the basis that it was not satisfied she was fit to perform her role as a bid 
manager, and there were no modifications or restrictions it considered were 
reasonably available to allow her to do so. It would not, apparently, permit her 
to continue in the position she had been occupying as part of her return to work 
program. 


4  Australia Post engaged in much correspondence, by letter and email, with 
Ms Watts about its need for further and more detailed medical information. 
Initially, some events outside Ms Watt’s control conspired to delay the provision 
of medical advice to Australia Post from Ms Selvi, Ms Watts’ treating 
psychologist. When it was provided, those responsible in Australia Post 
management found Ms Selvi’s advice unhelpful and unsatisfactory. Australia 
Post continued to pursue the matter, but not with any urgency. It did not seek to 
give Ms Watts any formal directions to attend for independent medical 
assessments, as it was clearly entitled to and could have done. It did not allow 
her to continue in the modified position she had been successfully performing 
until May 2010. 


5  Delay, prevarication, lack of cooperation, stubborn adherence to process and 
some obstinacy on both sides all contributed to two years passing without 
Ms Watts returning to work. She used up her sick leave, her annual leave and 
from 4 August 2011 had to take leave without pay. 


6  During this period, on 26 October 2010 Ms Watts lodged her first complaint 
under the DDA with the Australian Human Rights Commission. The principal 
allegation was that, after her treating psychologist gave Australia Post a report 
in June 2010, Ms Watts should have been able to return to work, and transition 
back into her position as a bid manager, because there were reasonable 
adjustments available for her to continue at work. That complaint was 
terminated on 28 September 2011, and on 21 November 2011 Ms Watts issued 
the first proceeding in this Court. 


7  Eventually, on 13 October 2011 Australia Post gave Ms Watts a formal 
direction to attend for a psychiatric medical examination with an independent 
psychiatrist (Dr Hollander). This direction was given as a precursor to reliance 
on Australia Post’s disciplinary processes if Ms Watts refused to comply with 
the direction. Ms Watts eventually complied with the direction and attended to 
see Dr Hollander. Dr Hollander produced a report stating Ms Watts was fit to 
return to her pre-injury duties in her role as bid manager, and could perform the 
inherent requirements of that position. He advised a graduated return to work 
program over four months. Australia Post accepted these recommendations, as 
did Ms Watts, and they were implemented. Her return to work was successful 
and she is back performing the role of bid manager. Her supervisor, 
Mr Psarologos, gave positive evidence about the way she performs her role. 


8  Why this could not have happened two years ago remains, on the evidence, 
something of a mystery. The most likely explanation seems to be too much 
intransigence on both sides. 


9  Then, on 24 October 2012 Ms Watts lodged a second complaint with the 
Commission, dealing with Australia Post’s continuing refusal to allow her to 
return to work after she had been directed to take leave. The second complaint 
was terminated on 6 December 2012, and on 14 December 2012 Ms Watts 
issued the second proceeding in this Court. 


10 For the reasons I set out below, I find that Australia Post contravened the 
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DDA by engaging in unlawful discrimination on the ground of Ms Watts’ 
disability; namely, her disorder, illness or disease that affected her thought 
processes, perception of reality, emotions or judgment or that resulted in 
disturbed behaviour, within the meaning of s 4(1) of the DDA. The 
contraventions occurred between May 2010 and April 2011, on the basis of a 
failure by Australia Post to make reasonable adjustments for Ms Watts so she 
could remain at work. She was denied the ability to attend work, exercise her 
skills, be able to use her sick and recreation leave as she chose, all of which are 
benefits associated with her employment. She is entitled, with some 
qualifications, to compensation consisting of the re-crediting of her leave and 
other entitlements, with effect from June 2010 because that is consistent with 
her case at trial. She is not entitled to compensation for loss of income for the 
period after 21 April 2011, which includes the period she was on leave without 
pay, as I have found there was no unlawful discrimination by Australia Post 
during this time. She is also entitled to general damages, which I have fixed in 
the sum of $10,000. 


 
Jurisdiction 


11  It is not contentious that this Court has jurisdiction under s 46PO of the 
Australian Human Rights Commission Act to deal with the two proceedings, 
arising out of two complaints made to the Commission by Ms Watts. 


Relevant aspects of the Disability Discrimination Act 
12  The DDA, like other anti-discrimination legislation (whether State or 


federal), represents a compromise by the Parliament between the protection and 
advancement of the right to equality of treatment and opportunity enjoyed by 
people with disabilities, and the interests of other groups in the community who 
interact with people with disabilities and whose conduct, though it might be 
discriminatory, Parliament makes a legislative choice to exempt from 
compliance with prohibitions on discrimination. 


13  The fact of this compromise was recognised in Waters v Public Transport 
Corporation (1991) 173 CLR 349 at 362-363 per Mason CJ and Gaudron J, 
at 409-410 per McHugh J. Legislative compromises of this nature may be 
reflected in statutory language which is deliberately opaque. Writing 
extra-judicially, then Chief Justice Spigelman observed: 


The concept of attributing an intention to a legislature poses a number of 
problems. Indeed, there may not have been any actual intention at all. The words 
of a statute may represent a compromise between contending positions, where the 
actual working out of the application of the statute is, in practice, left to courts 
precisely because those responsible for the legislation are not able to agree on 
what the position should be. In a sense, each group is prepared to take its chances 
in court. 


(Spigelman JJ, “The Poet’s Rich Resource: Issues in Statutory Interpretation” 
(2001) 21 Aust Bar Rev 224 at 225-226.) 


14  The statutory language of the DDA is an example. The facts of this case, and 
the parties’ respective arguments, call for the resolution by interpretation of 
several aspects of that opaqueness. In doing so, the Court should remain faithful 
to the text, context and purpose of the legislative scheme, although application 
of this guidance in a scheme which is inherently a compromise requires 
reconciliations on which reasonable minds might differ. There are constructional 
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choices to be made. The Court must make them trying as best it can to remain 
close to the language Parliament chose to use, in the context it chose to use it, 
and applying the legislative purpose, objectively ascertained. 


15  The applicant’s claims concern amendments to the DDA made by the 
Disability Discrimination and Other Human Rights Legislation Amendment Act 
2009 (Cth), which introduced s 5(2) of the DDA, incorporating a new 
characterisation of what “discrimination” means for the purposes of the DDA. 


16  The explanatory material stated that the amendments were designed to 
implement the recommendations of the Productivity Commission, themselves in 
part a consequence of the High Court’s decision in Purvis v New South Wales 
(Department of Education and Training) (2003) 217 CLR 92. The 
Commission’s recommendations are found in its Review of the Disability 
Discrimination Act 1992 (Report No 30, 30 April 2004) where it observed 
(at Overview, pp XL-XLI): 


A reasonable adjustment duty 
Until recently, it had been presumed that the DDA obliged affected 


organisations to make “reasonable adjustments” to accommodate the needs of 
people with disabilities. Although the term “reasonable adjustment” does not 
appear in the DDA, various features of the Act seemed to imply such an 
obligation. However, a recent High Court decision questioned this presumption 
and appears to have narrowed significantly the protection that the Act was 
previously thought to provide. 


The Commission considers that substantive equality is a sound basis for 
disability discrimination legislation. It therefore endorses the concept of 
reasonable adjustment as a means to this end, and recommends that it be included 
explicitly in the Act as a stand alone duty. This would mean that failure to provide 
reasonable adjustment could itself be unlawful discrimination and the subject of a 
complaint. 


The Commission makes this recommendation provided that the duty is always 
subject to the unjustifiable hardship defence. “Reasonable adjustment” should be 
defined to exclude adjustments that would cause unjustifiable hardship. This 
safeguard is necessary to ensure that adjustments are likely to produce net benefits 
for the community, and do not impose undue financial hardships on the 
organisations required to make them. 


Even in the absence of an explicit reasonable adjustment duty, there are strong 
grounds for ensuring that the unjustifiable hardship defence applies to all areas of 
the Act, including: education after enrolment; employment between hiring and 
firing; and administration of Commonwealth laws and programs. Some people are 
opposed to the Australian Government having recourse to this defence, presuming 
that it has greater resources at its disposal. But any government expenditure has an 
opportunity cost, and to devote resources to making adjustments that do not have 
net community benefits is just as wasteful as it is in any other area covered by the 
DDA. 


The DDA should also require that unjustifiable hardship be included in all 
disability standards introduced under the Act, including current draft standards. 


Who pays? 
Any obligation to make adjustments raises the vexed question of who should 


pay for those adjustments: the organisations concerned, or the community more 
broadly. There are good arguments for both to be involved (box 5). In some cases, 
the costs can be spread across different groups. For example, the costs of 
accessible public transport might be met partly by transport providers (through 
lower earnings), their customers (through higher fares) and by taxpayers (through 
subsidies). But in other cases organisations might not be able to pass on the costs. 
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Two approaches could be adopted to help broaden the obligation to fund 
adjustments. The Commission is recommending that: 


• the unjustifiable hardship test also require that consideration be given to 
efforts taken by the organisation to access financial and other assistance. 
This would mean that the organisation could not use ignorance of existing 
programs as a defence. 


• the Australian Government review existing arrangements for funding 
adjustments and consider portable access grants to support participation in 
employment and education. 


17  Section 5(2) of the DDA deals with the subject matter of the Commission’s 
recommendations. It provides: 


(2) For the purposes of this Act, a person (the discriminator) also 
discriminates against another person (the aggrieved person) on the ground 
of a disability of the aggrieved person if: 


(a) the discriminator does not make, or proposes not to make, 
reasonable adjustments for the person; and 


(b) the failure to make the reasonable adjustments has, or would have, 
the effect that the aggrieved person is, because of the disability, 
treated less favourably than a person without the disability would 
be treated in circumstances that are not materially different. 


18  The definition of “reasonable adjustment” is critical to the disposition of the 
issues in this proceeding. The explanatory material (see Explanatory 
Memorandum, Disability Discrimination and Other Human Rights Legislation 
Amendment Bill 2008 (Cth) at [28]-[29], [35] (the 2008 Explanatory 
Memorandum)) acknowledges the concept of “reasonable adjustments” is drawn 
from the Convention on the Rights of Persons with Disabilities 2007, done at 
New York on 30 March 2007, although the term in the Convention is 
“reasonable accommodation”. Article 2 of the Convention defines reasonable 
accommodation in the following terms: 


“Reasonable accommodation” means necessary and appropriate modification and 
adjustments not imposing a disproportionate or undue burden, where needed in a 
particular case, to ensure to persons with disabilities the enjoyment or exercise on 
an equal basis with others of all human rights and fundamental freedoms. 


19  Australia became a party to the Convention on 17 July 2008. It acceded to the 
Optional Protocol to the Convention on 21 August 2009, which became 
effective in Australia on that date. Article 5(3) of the Convention provides as 
follows: 


In order to promote equality and eliminate discrimination, States Parties shall take 
all appropriate steps to ensure that reasonable accommodation is provided. 


20  Although the phrase chosen by the Parliament is slightly different, it is clear 
that these amendments were made in pursuance of Australia’s international 
obligations under the Convention. If there is a constructional choice, a 
construction of s 5(2), and those provisions designed to interact with it, which is 
consistent with those obligations should be preferred, insofar as the text and 
context otherwise allow: Minister for Immigration and Ethnic Affairs v Teoh 
(1995) 183 CLR 273 at 287 per Mason CJ and Deane J; Kartinyeri v 
Commonwealth (1998) 195 CLR 337 at [97] per Gummow and Hayne JJ; 
Plaintiff M70/2011 v Minister for Immigration and Citizenship (2011) 244 CLR 
144 at [247] per Kiefel J; SZGIZ v Minister for Immigration and Citizenship 
(2013) 212 FCR 235 at [59]. 
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21  This approach is important when the breadth of the statutory definition of 
“reasonable adjustment” is considered. Section 4 of the DDA defines 
“reasonable adjustment” in the following terms: 


an adjustment to be made by a person is a reasonable adjustment unless making 
the adjustment would impose an unjustifiable hardship on the person. 


22  Thus, s 4 has effect as a deeming provision. The word “adjustment” is left 
undefined by the statute and is to be given its ordinary meaning as “an alteration 
or modification”: Oxford English Dictionary (online edition). However, unlike 
other aspects of the DDA (see, for example, s 6) the statute does not leave it to 
the discriminator in the first instance and the Court in the second instance to 
determine whether an adjustment is “reasonable”. Although the word 
“reasonable” is used, it has no qualitative character in its context. It is simply 
part of a term defined by legislative declaration of what is outside the term. All 
that Parliament declares to be outside the term is a modification or alteration 
which imposes unjustifiable hardship on a person, taking into account the 
considerations applicable to identifying hardship of that nature, which are set 
out in s 11 of the DDA. 


23  To what does the adjustment relate? By s 5(2), it is made “for” the person 
with a disability. It is not made “to” the position the person occupies. It is not 
made “to” the equipment a person uses. In the context of discrimination at work 
in Div 1 of Pt 2 of the DDA, it is an alteration or modification “for” the person, 
which operates on the person’s ability to do the work she or he is employed or 
appointed to do. The adjustment is to be enabling or facultative. There is, in my 
opinion, no reason in the text, context or purpose of s 5(2), read with s 4 and 
within the DDA as a whole, to construe the word “adjustment” in a way which 
might arbitrarily limit the kinds of modifications or alterations required to 
enable a disabled worker to perform his or her work. Technology changes and 
advances at an increasing pace and disabled people can be the beneficiaries of 
such changes and advances. The technological advance which enables 
Professor Stephen Hawking to compose text and communicate orally through 
cheek movements detected by an infrared switch mounted on his spectacles is 
but one well-publicised example of an “adjustment” that, a decade or two ago, 
may have been little more than a theory. 


24  Similarly, the range of disabilities covered by the DDA, evident from the 
definition of “disability” in s 4 (some with clear physical manifestations and 
some without), means that the range of modifications for a particular person 
may be very specific to that person. Two individuals may have the same 
“disability” but how that “disability” manifests itself, and the impact it has on 
an individual’s capacity to work or access services or education, may vary 
widely. Breadth and flexibility in the meaning of the word “adjustment” is to be 
expected in a statute which recognises and seeks to protect (within the 
legislative choices made by Parliament) the dignity and rights of disabled 
people as individuals. Where the disability is psychological, “adjustment” must 
be construed in a way which will ensure the same level of protection under the 
DDA to those with this kind of disability as to those with any other disability. 
Ultimately then, so long as it is a modification or alteration “for” a person with 
a disability, the DDA says nothing about how specific or non-specific the 
adjustment must be. An adjustment “for” a person may involve only technology, 
or it may involve only human interactions, or something in between. An 
adjustment “for” a person may change over time, and may need to be flexible 
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and adaptable. Much will depend on the particular disability and the particular 
individual, together with the circumstances in which the adjustment must 
operate. In order for s 5(2) of the DDA to provide, insofar as it is intended to, 
substantive equality for all individuals with disabilities, where those disabilities 
have different impacts on different people, it is important that there be no rigid 
categorisation or stereotyping of a concept such as an “adjustment”. 


25  There is one relevant qualification to the breadth of what can constitute an 
“adjustment” for the purposes of the DDA, as Australia Post submitted. Even 
taking into account the potential need for flexibility and adaptations, the 
adjustment must be sufficiently identifiable so as to enable the alleged 
discriminator (and the Court if need be) to determine whether making the 
adjustment will impose unjustifiable hardship on the discriminator. Otherwise, 
the exception in s 21B could be frustrated. For the reasons I express below 
at [45], this issue also arises under s 21A(1) in respect of the inherent 
requirements exception. The level of specificity required will be a factual 
question in each case. 


26  It will be noticed that the definition of “reasonable adjustment” in s 4 uses the 
singular, and s 5(2) uses the plural. For the purposes of the operation of s 23 of 
the Acts Interpretation Act 1901 (Cth), in my opinion the DDA exhibits a 
contrary intention. The use of the plural in the provision which imposes an 
enforceable obligation conveys an intention to capture the variety of 
circumstances, and the variety of disabilities, which may need to be 
accommodated. More than one adjustment may be necessary. More than one 
option may be available. The use of the plural is consistent with the imposition 
of an obligation that may require several steps, alternatives, processes or 
modifications for one person. The use of the plural allows for that possibility. 


27  The somewhat absolute nature of the definition of reasonable adjustment has 
tangible consequences for potential discriminators. There is no room in the 
operation of s 5(2) for a discriminator, or a court, to assess conduct, or 
modifications, by reference to notions of reasonableness. The statute removes 
that capacity. Unless a modification involves unjustifiable hardship, it will by 
operation of s 4 be a reasonable adjustment and the discriminator must make it 
“for” the person, to avoid the consequences s 5(2) (read with other provisions in 
the DDA) might otherwise impose. The legislative choice about what is 
“unreasonable” for the purposes of this scheme is expressed in the inherent 
requirements exception, and in the concept of unjustifiable hardship. I deal with 
these provisions in more detail at [35] and [57] below. One consequence is that 
what constitutes “hardship” and the circumstances in which it might be 
“unjustifiable” may be broader than if the statute used reasonableness as a 
criterion of liability. 


28  A further construction issue posed by s 5(2)(a), relevant to the current 
proceeding, is how the phrase “does not make, or proposes not to make” should 
be construed. The first part of the phrase is clear enough: it concerns the factual 
situation at the time a court assesses whether s 5(2) has been contravened. It 
directs attention to whether, as a matter of fact at that time, reasonable 
adjustments have been made. The second part directs attention to a (negative) 
position of the alleged discriminator, and also involves some speculation about 
the future. One construction question is whether the second part of the phrase is 
to be determined only by reference to the subjective intentions of the 
discriminator. Ordinarily, motive (that is, the reason a person has herself or 
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himself for achieving an object, or seeking to achieve an object) is not relevant 
in determining why a person acted as she or he did for the purposes of 
establishing discrimination: see Purvis at [148]-[166] per McHugh and 
Kirby JJ. 


29  In Nagarajan v London Regional Transport [2000] 1 AC 501 at 511, 
Lord Nicholls of Birkenhead said: 


For the purposes of direct discrimination … the reason why the alleged 
discriminator acted on racial grounds is irrelevant. Racial discrimination is not 
negatived by the discriminator’s motive or intention or reason or purpose (the 
words are interchangeable in this context) in treating another person less 
favourably on racial grounds. In particular, if the reason why the alleged 
discriminator rejected the complainant’s job application was racial, it matters not 
that his intention may have been benign. 


30  In my opinion, two points should be made about the construction of the 
phrase “proposes not to make” in s 5(2)(a). First, it is not directed to intention 
or motive. It requires an objective judgment about the position taken by the 
alleged discriminator. It should not be regarded as intending an assessment of 
the discriminator’s subjective and ongoing state of mind. Consistently with the 
approach in Purvis, the statute requires a determination, as a matter of fact at 
the point in time when the discriminator’s conduct is challenged, of what the 
discriminator’s position in fact is. 


31  Second, it is intended to identify a different factual situation from the phrase 
“does not make”. The latter looks to what has or has not been done by the time 
of complaint, in circumstances where the complainant says something should 
have been done. If, in a given factual situation, the time for making reasonable 
adjustments has not yet been reached (for example, because the disabled worker 
has not started a job, has not returned to work, or there is an anticipatory refusal 
by the discriminator) then that is one circumstance in which the second part of 
the provision has work to do. It will also have work to do when there is 
continuing discrimination at the time a claim comes to be determined: in that 
situation both limbs may be engaged on the facts. 


32  Further, s 5(2) as a whole must be construed in a way that allows it to operate 
in a practical way in the workplace, and in the educational and other settings 
with which the DDA deals. Adjustments may be simple, but also complex. Not 
only complex because of technical or technological requirements, but also 
perhaps because of personnel and workplace requirements. Time may be needed 
to implement them. Part of the work to be done by the second limb is to allow 
for the position of a discriminator who recognises her or his legal 
responsibilities, but the implementation of adjustments requires a period of 
time. In those circumstances, it cannot be said, consistently with the proper 
construction of the provision, that a discriminator “proposes not to make” 
reasonable adjustments. The period of time during which it might be said, in a 
given factual situation, that a discriminator has acknowledged her or his legal 
obligation and is pursuing implementation cannot be fixed in advance. 
Invariably it will be fact dependent. Delay may, after a period, indicate lack of 
genuine recognition of the legal obligation and make available the inference that 
the discriminator’s position is that it “proposes not to make” the adjustment. On 
the other hand, delay may be accounted for by the unavailability, for example, 
of an adjustment where the adjustment is a practical, technological adjustment. 


33 In other words, subject to circumstances of continuing discrimination, the two 
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parts of the phrase are intended to be able to address different factual situations. 
That is particularly apparent from the use of the conjunction “or” in s 5(2)(a), 
rather than “and”. Each can and should be given different work to do in the 
statute: Commonwealth v Baume (1905) 2 CLR 405 at 414. 


34  The tense used in para (a) of s 5(2) (extracted at [17] above) is in my opinion 
significant. Paragraph (a) is expressed in the present tense. It is suggestive of an 
ongoing or continuing obligation imposed by the statute on the discriminator. 
That is consistent with the subject matter of the provision which concerns (for 
example) the ability of disabled people to perform work, attend educational 
institutions, be provided with goods and services, and have access to 
accommodation on an ongoing basis. 


35  The effect of the 2009 amendments on the two statutory exceptions to 
unlawful discrimination, described as “unjustifiable hardship” and “inherent 
requirements”, is also important for the resolution of the issues in this 
proceeding. 


36  Prior to the 2009 amendments, s 4(1) required “unjustifiable hardship” to be 
read by reference to s 11 of the DDA. Section 11 set out a series of mandatory 
considerations to be taken into account in determining what constituted 
unjustifiable hardship. The term was then picked up in the provisions dealing 
with prohibitions on discrimination in particular spheres, creating (where it was 
picked up) an exception to the prohibition. For example, s 15(4) of the DDA 
formerly provided: 


Neither paragraph (1)(b) nor (2)(c) renders unlawful discrimination by an 
employer against a person on the ground of the person’s disability, if taking into 
account the person’s past training, qualifications and experience relevant to the 
particular employment and, if the person is already employed by the employer, the 
person’s performance as an employee, and all other relevant factors that it is 
reasonable to take into account, the person because of his or her disability: 


(a) would be unable to carry out the inherent requirements of the particular 
employment; or 


(b) would, in order to carry out those requirements, require services or 
facilities that are not required by persons without the disability and the 
provision of which would impose an unjustifiable hardship on the 
employer. 


37  At that time, s 15(1)(b) dealt with the terms on which persons were offered 
employment and s 15(2)(c) dealt with dismissal. Those were the only 
circumstances in which the inherent requirements and unjustifiable hardship 
exceptions operated. 


38  It can be seen from the former version of s 15 that the exception of “inherent 
requirements” was neither separately defined nor provided for. Instead, it was 
left undefined and a body of authority grew up around its content: see, eg, X v 
Commonwealth (1999) 200 CLR 177; Cosma v Qantas Airways Ltd (2002) 124 
FCR 504. 


39  The 2009 amendments not only introduced the concept of reasonable 
adjustments, but altered the way in which the exceptions for unjustifiable 
hardship and inherent requirements were to operate. Aside from the introduction 
of s 5(2), this was achieved in relation to discrimination in the area of work by 
repealing those parts of provisions such as s 15 which had dealt with these 
exceptions, and introducing freestanding provisions to deal with inherent 
requirements (s 21A) and unjustifiable hardship (s 21B). For other spheres of 
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activity (see, for example, Div 2 of Pt 2 of the DDA, which includes education 
and access to premises), a new provision creating an exception of unjustifiable 
hardship was introduced: see s 29A. 


40 Section 21B provides: 
Exception — unjustifiable hardship 


This Division does not render it unlawful for a person (the discriminator) to 
discriminate against another person on the ground of a disability of the other 
person if avoiding the discrimination would impose an unjustifiable hardship on 
the discriminator. 


41  Section 21B was not relied on by Australia Post in this proceeding and 
therefore is not directly in issue. However, its place and operation in the scheme 
assists in the construction, for example, of s 21A, which is in issue. The text of 
s 21B speaks of “avoiding the discrimination”, thus picking up discrimination as 
defined by both s 5(1) and (2). For the purpose of s 5(2), “avoiding the 
discrimination” should be understood to mean making, or proposing to make, 
reasonable adjustments for a person with a disability. 


42  The Productivity Commission dealt with the extension of the unjustifiable 
hardship defence (at pp 210-211): 


The Productivity Commission considers that there are good reasons to extend the 
unjustifiable hardship test to all areas of the DDA. As a duty to make adjustments 
might be implied from existing provisions, an across the board unjustifiable 
hardship defence is required as the Act stands now to provide the necessary 
balance. It would seem that the Australian Government intended it to apply it 
universally in the first place. According to HREOC: 


The second reading speech introducing the Disability Discrimination Bill 
indicated an intention to apply the concept of unjustifiable hardship as a 
general limitation on the legislation, although the drafting of substantive 
provisions did not fully reflect this. (sub. 143, p. 28) 


If the Commission’s proposal for a duty to make reasonable adjustments were 
adopted, an accompanying unjustifiable hardship defence would become even 
more important as an across the board safeguard to balance rights and obligations. 


43  The Productivity Commission also recommended the extension of the 
exception of inherent requirements, from its 2009 operation in respect of hiring 
and dismissal, to all employment situations. The Report stated (at p 221): 


The Commission concludes that the inherent requirements provisions in the DDA 
are important from the perspectives of employers and employees (and prospective 
employees). From the employers’ perspective, inherent requirements provide an 
important safeguard that underpins the merit principle in employment decisions. 
For employees, inherent requirements mean that employers cannot discriminate 
against them by using failure to meet non-essential requirements as a reason. 
Guidelines would help employers and employees to identify the inherent 
requirements for particular jobs. 


There is, however, one legislative amendment that should be made to address an 
apparent anomaly in the way inherent requirements apply to some employment 
situations and not others. Currently, like the unjustifiable hardship defence, the 
inherent requirements defence is not available between the hiring and dismissal 
stages of employment. It does not apply, for example, in relation to promotions. 
No good explanation has arisen for why this is so, nor to the Commission’s 
knowledge is it a major issue with employers. The current lack of this defence 
would appear to have the unusual result, for example, that failure to meet the 
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inherent requirements of a more senior position could not be used by an employer 
to refuse to promote a person. Although not a seemingly urgent issue, this matter 
should be addressed. 


44 Section 21A provides: 
Exception — inherent requirements 
Inherent requirements 
(1) This Division does not render it unlawful for a person (the discriminator) 


to discriminate against another person (the aggrieved person) on the 
ground of a disability of the aggrieved person if: 


(a) the discrimination relates to particular work (including promotion 
or transfer to particular work); and 


(b) because of the disability, the aggrieved person would be unable to 
carry out the inherent requirements of the particular work, even if 
the relevant employer, principal or partnership made reasonable 
adjustments for the aggrieved person. 


(2) For the purposes of paragraph (1)(b), the following factors are to be taken 
into account in determining whether the aggrieved person would be able to 
carry out the inherent requirements of the particular work: 


(a) the aggrieved person’s past training, qualifications and experience 
relevant to the particular work; 


(b) if the aggrieved person already works for the discriminator — the 
aggrieved person’s performance in working for the discriminator; 


(c) any other factor that it is reasonable to take into account. 
(3) For the purposes of this section, the aggrieved person works for another 


person if: 
(a) the other person employs the aggrieved person; or 
(b) the other person engages the aggrieved person as a commission 


agent; or 
(c) the aggrieved person works for the other person as a contract 


worker; or 
(d) the other person and the aggrieved person are members of a 


partnership; or 
(e) both of the following apply: 


(i) the other person is an authority or body that is empowered 
to confer, renew, extend, revoke or withdraw an 
authorisation or qualification that is needed for or 
facilitates the practice of a profession, the carrying on of a 
trade or the engaging in of an occupation; 


(ii) the aggrieved person is a member of that profession, 
carrying on that trade or engaged in that occupation. 


Opportunities for promotion, transfer and training and registered organisations 
(4) This section does not apply in relation to: 


(a) discrimination referred to in paragraph 15(2)(b) or (d), 16(2)(b) or 
(d), 17(1)(c) or (d) or 18(3)(c), other than discrimination in 
determining who should be offered promotion or transfer; or 


(b) discrimination referred to in section 20 (registered organisations 
under the Fair Work (Registered Organisations) Act 2009). 


45  By the use of the conditional tense, the statute contemplates that the task 
required by s 21A(1)(b) can be carried out hypothetically. The provision also 
uses the term “particular work” in identifying the position to which the concept 
of inherent requirements attaches. The applicant submitted that this term was to 
be construed in light of whatever specific section of Div 1 of Pt 2 was relied 
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upon by a given applicant to establish that particular discriminatory conduct is 
unlawful. In my opinion the phrase is used in a more precise way than that. 
Although the word “work” is chosen so that it is capable of covering all the 
situations with which Div 1 deals, the use of the adjective “particular” suggests 
Parliament intended a further level of precision to be applied to identifying the 
“work” said to carry inherent requirements. In my opinion, s 21A requires a 
focus on the position, task, services or conduct the aggrieved person performs, 
or seeks to perform, in the workplace. For example, in s 18(3), which deals with 
partnerships, the relevant prohibition at para (b) (not excluded by s 21A(4)) 
relates to expulsion from the partnership. In order to assess the application of 
s 21A(1), it will be necessary to identify what “particular work” the disabled 
partner was performing, was asked to perform, or sought to perform. For 
example, was it to manage the human resources area of a partnership, or 
marketing, or client relations? That is the “particular work” whose inherent 
requirements must be identified. 


46  The 2008 Explanatory Memorandum states at [72] that the newly introduced 
s 21A: 


substantially implements Productivity Commission Recommendation 8.4 to extend 
the defence of “inherent requirements” so that it is available to employers in all 
employment situations. 


47 It goes on to state (at [74]-[78]): 
74. New section 21A extends the defence to all areas of discrimination in 


employment, except in: 
- denying a person with disability access to opportunities for 


promotion, transfer or training 
- denying a person with disability access to any other benefits 


associated with employment, and 
- subjecting the person with disability to any other detriment. 


75. The purpose of the first exclusion is to ensure people with disability retain 
an entitlement to have the opportunity to seek a promotion or transfer on 
an equal basis with others. Thus an employer could not, by denying access 
to the opportunity for promotion or transfer, deny an employee with 
disability the opportunity to demonstrate that he or she can in fact carry 
out the inherent requirements of the job sought. 


76. The second and third areas exclusions relate to instances of discrimination 
by an employer against a person who is already employed. In those 
instances, as the employee is already carrying out the inherent 
requirements of the job, the defence of inherent requirements would bear 
no meaning. That is, if the employee is carrying out the inherent 
requirements of the job, but is then denied access to a benefit or is 
subjected to a detriment by his or her employer (other than dismissal or a 
change in terms or conditions), it cannot be a defence to claim that the 
reason for the discrimination was that the employee was unable to carry 
out the inherent requirements of the job. 


77. However, if an existing employee became unable to meet the inherent 
requirements of the job, the defence of inherent requirements would 
remain available to the employer should he or she decide to dismiss the 
employee or to change the terms and conditions of the employment on that 
basis. 


78. An employer who denies an employee access to any other employment 
benefit or subjects an employee to any other detriment would continue to 
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have available the defence that avoidance of the discrimination would 
cause unjustifiable hardship (see the general defence of unjustifiable 
hardship inserted by Item 60 (new section 29A)). 


48  The way these statements might be used to construe s 21A, and s 21A(4) in 
particular, was the subject of considerable argument in this proceeding. In 
particular, there was argument about the assumptions made in [76] of the 
Explanatory Memorandum concerning the circumstances in which the exclusion 
(in s 21A(4)) would be operating, when applied for example to provisions such 
as s 15(2)(b) and (d) of the DDA. The assumption is that an employee would be 
“carrying out the inherent requirements of the job” in all circumstances to 
which those provisions might apply. 


49  The assumption in the extrinsic material is not borne out by the text of 
s 21A(4), read with a provision such as s 15(2) upon which it is intended to 
operate. Notwithstanding those passages in the Productivity Commission report 
about the desirability of extending the inherent requirements exception to the 
period between hiring and dismissal, it can be seen that the text of s 21A(4) 
precludes its extension other than to discrimination in the determination of who 
should be offered promotion or transfer, without any qualification that the 
employee must, at the time of discrimination, be performing the inherent 
requirements of her position. I return to the issue at [51] below in dealing with 
Australia Post’s submission on the operation of s 21A, because Ms Watts’ 
circumstances are an example of how an employee may not necessarily, at the 
time of the discrimination, be performing the inherent requirements of her 
position. Were it otherwise, the anti-discrimination provisions might substan- 
tially fail to achieve their objective. This is an example of where the words or 
asserted intention in extrinsic material should not be substituted for the text of 
the statute: see Re Bolton; Ex parte Beane (1987) 162 CLR 514 at 518 per 
Mason CJ, Wilson and Dawson JJ, at 532 per Deane J, at 547 per Gaudron J; 
Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 
239 CLR 27 at [47] per Hayne, Heydon, Crennan and Kiefel JJ; Lacey v 
Attorney-General (Qld) (2011) 242 CLR 573 at [44] per French CJ, Gummow, 
Hayne, Crennan, Kiefel and Bell JJ. 


50  The interaction between the prohibitions against unlawful discrimination (on 
either of the bases within s 5) and the two exceptions of inherent requirements 
and unjustifiable hardship can be summarised in the following way. In all 
circumstances in which Div 1 of Pt 2 would otherwise make discrimination at 
work unlawful, the “discriminator” (usually an employer but not necessarily) 
will have available the exception of unjustifiable hardship, but will bear the 
burden of proving the exception applies. In circumstances which do not involve 
the denial of a benefit, the limiting of access to opportunities for promotion and 
the like, or the imposition of any other detriment against an incumbent worker, 
the “discriminator” (usually an employer but not necessarily) will have 
available the exception of inherent requirements, but will bear the burden of 
proving its existence. The inherent requirements exception will apply to 
selections for promotion or transfer more generally. That is the purpose of the 
words in brackets in s 21A(1)(a), which are intended to cover the same field as 
the words at the end of s 21A(4). Broadly, in my opinion, the inherent 
requirements exception is intended to preserve for employers the entitlement to 
appoint, retain, promote or transfer employees who can fulfil core aspects of 
their employment contract. 
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51  The respondent submits the reason for the more limited application of s 21A, 
as compared to s 21B, is that given in the Explanatory Memorandum: namely, 
that incumbent workers with disabilities are assumed to be performing the 
inherent requirements of their job, and so s 21A could never have any 
application to denial of benefits associated with employment, or the imposition 
of a detriment. It draws a comparison with s 15(2)(a) (where the s 21A 
exception is available), contending that an employer can change the terms and 
conditions it affords a disabled employee if that person is, because of the 
disability, no longer capable of performing the inherent requirements of the 
position. 


52  One problem with this construction is it does not recognise that, as they are 
expressed, provisions such as s 15(2)(a) are also capable of applying to 
incumbent workers who are performing the inherent requirements of a position. 


53  Second, there is no such clear distinction between the circumstances in which 
s 21A applies and those where it does not. For example the reference in 
s 21A(1)(a) to “promotion or transfer to particular work”, despite discrimination 
in respect of opportunities for promotion or transfer being at least partially 
excluded from the operation of s 21A by s 21A(4), does not reveal any clear 
intention to confine s 21A(4) to workers who are already carrying out the 
inherent requirements of a position. There is simply no textual support for that 
construction. Rather, it is aimed at preserving an employer’s entitlement to 
secure a core set of capabilities and performance from employees. An employee 
temporarily out of the workforce, or on modified duties, may nevertheless be 
able to perform to such a standard. 


54  The consequences of reconciling the operation of s 21A with the terms of 
s 5(2) and the statutory concept of reasonable adjustments emerge from the 
breadth of s 5(2), when it is read with the definition of reasonable adjustments 
in s 4. Section 21A(1)(b), when read with this definition, must be construed as 
meaning that, if the employer makes (or were to make) all adjustments for the 
person that do not cause the employer unjustifiable hardship, and the disabled 
person cannot perform the inherent requirements of the particular work, only 
then does the s 21A exception apply. That construction imposes substantial 
obligations on employers, and may as I have observed give the concept of 
“unjustifiable hardship” more work to do in the legislative scheme than 
previously conceived. Nevertheless, the text of s 5(2) is clear, especially read 
with the definition of “reasonable adjustment”, and this construction is 
consistent with Australia’s obligations under the Convention. 


55  There is a further construction question about the temporal operation of the 
definition of “reasonable adjustment” in the context of s 21A(1)(b), assuming it 
applies. Where s 21A posits that a person would be “unable” to carry out the 
inherent requirements of the particular work, even with reasonable adjustments, 
does the statute allow for the adjustments to enable the person within a 
reasonable time to perform the inherent requirements of the particular work, or 
does s 21A operate to except an employer from liability unless the adjustments 
immediately enable the person to perform the inherent requirements of the 
particular work? 


56  Take an example divorced from the present proceeding. An existing employee 
of a multinational computer software company whose “particular work” 
requires constant use of a computer has a skiing accident which means she loses 
the use of her arms and hands. Technology is available through which she could 
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learn to operate a computer with the use of a laser beam attached to her head. 
However, to have her trained in this, and able to use it effectively (including 
developing the necessary coordination), will take at least six months. It should 
be assumed for the purposes of the example that the use of the laser beam is a 
reasonable adjustment for the employee within the meaning of s 4 because the 
employer does not suggest it imposes unjustifiable hardship on the employer. 
Thus, it will be six months before she will be in a position to perform the 
inherent requirements of her pre-injury duties. Does s 21A(1) operate to except 
the woman’s employer from a claim of unlawful discrimination if it dismisses 
her because she cannot perform the inherent requirements of her position 
immediately on her return to work? 


 
57  The protections intended to be delivered by the 2009 amendments to require 


accommodation for disabled people by way of reasonable adjustments would 
seem to be almost entirely undermined by a construction of s 21A(1)(b) which 
does not allow some time for the adjustment to take effect. This is consistent 
with the objective of substantive equality s 5(2) is intended to pursue. The 
expression of s 21A(1)(b) in the conditional tense supports a construction of 
“unable” which allows some time for the adjustment to take effect. That is not 
to say that any outer temporal limit (of a number of weeks or months or years) 
is implied into s 21A(1)(b), nor that a gloss such as “within a reasonable time” 
is to be implied. Nor is there a need to limit the meaning of “unable”. Rather, it 
is to recognise that, read in context, the prohibitions contained in Div 1 of Pt 2 
of the DDA are intended to facilitate, in a variety of circumstances, disabled 
people performing, or continuing to perform, work for which they are qualified 
and of which they are capable, whether by training, experience or both. In this 
sense, allowing time for an employee to adapt, and gradually return to full 
capacity, itself forms part of the “reasonable adjustments” made, subject in any 
given case to the unjustifiable hardship exception. 


58  Several construction issues about s 15 are also raised by Ms Watts’ claims. 
Section 15 provides: 


Discrimination in employment 
(1) It is unlawful for an employer or a person acting or purporting to act on 


behalf of an employer to discriminate against a person on the ground of 
the other person’s disability: 


(a) in the arrangements made for the purpose of determining who 
should be offered employment; or 


(b) in determining who should be offered employment; or 
(c) in the terms or conditions on which employment is offered. 


(2) It is unlawful for an employer or a person acting or purporting to act on 
behalf of an employer to discriminate against an employee on the ground 
of the employee’s disability: 


(a) in the terms or conditions of employment that the employer affords 
the employee; or 


(b) by denying the employee access, or limiting the employee’s 
access, to opportunities for promotion, transfer or training, or to 
any other benefits associated with employment; or 


(c) by dismissing the employee; or 
(d) by subjecting the employee to any other detriment. 


(3) Neither paragraph (1)(a) nor (b) renders it unlawful for a person to 
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discriminate against another person, on the ground of the other person’s 
disability, in connection with employment to perform domestic duties on 
the premises on which the first-mentioned person resides. 


59  Section 15(2) is the applicable provision in this proceeding. The parties made 
competing submissions about the construction and scope of the matters dealt 
with in paras (a) to (d) of subs (2). Subsection (2) takes as its premise an 
existing employer-employee relationship and deals with the treatment of 
employees in that context. That premise means there will be terms and 
conditions already attaching to the employment contract before any impugned 
conduct or treatment arises. The use of the verb “affords” in para (a), expressed 
in the present tense, indicates that the conduct said to constitute discrimination 
could relate either to those existing terms and conditions, or to any changes 
proposed or made to them by the employer. That construction ensures there is 
no gap between the protection given by subs (1) to prospective employees and 
that given to existing employees. The use of the word “in” at the start of this 
paragraph is important: it indicates that para (a) is directed to terms and 
conditions of employment (whether existing, proposed or changed) that are in 
and of themselves discriminatory. I agree with the submission of the applicant 
that para (a) does not deal with the application of a term or condition to a given 
factual situation between an employer and an employee. Rather it looks to the 
nature and operation of the term and condition itself. 


60  Bearing in mind that each paragraph should be given real and separate work 
to do (Baume at 414; Plaintiff M47/2012 v Director-General of Security (2012) 
251 CLR 1 at [41] per French CJ, at [172] per Hayne J, at [450] per Kiefel J), 
when s 15(2)(b) speaks of “promotion, transfer or training”, it is dealing with 
matters outside the terms and conditions of employment. In my opinion, they 
are three specifically identified “benefits associated with employment”. They are 
not all benefits which necessarily have a pecuniary impact on an employee’s 
income. They are not necessarily benefits which are permanent. They are all 
matters which enhance and develop a person’s capacity and opportunity in her 
work. The use of the word “opportunities” in para (b) indicates that these 
“benefits” are not to be seen wholly from the perspective of the employer (that 
is, benefits which increase a person’s value as an employee) nor are they to be 
seen wholly from the perspective of the employee (that is, benefits which bring 
personal achievement and satisfaction to the employee). Rather, they encompass 
both perspectives. Further, the use of the word “opportunities” distinguishes the 
breadth of this provision from the specific exception in s 21A(1)(a), which 
concerns selection for promotion or transfer. 


61  There is a question as to how the phrase “other benefits associated with 
employment” in s 15(2)(b) should be construed, given that three specific 
benefits have been identified by Parliament. In an earlier time, the construction 
of a provision like s 15(2)(b) may have been immediately approached through 
the use of the ejusdem generis rule. I agree respectfully with the observations of 
Spigelman CJ in Deputy Commissioner of Taxation v Clark (2003) 57 NSWLR 
113 at [124]-[127], that what is called the ejusdem generis rule is but one 
example of a process of interpretation sometimes described as “reading down” 
the ambit of a term or phrase in a statute, and that the question of whether a 
phrase should be read down and, if so, how, is not to be approached by any 
mechanical application of a “rule” such as ejusdem generis. 


62 Contemporary approaches to statutory construction may have reduced the 
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role of these rules: cf Minister for Immigration and Multicultural and 
Indigenous Affairs v Nystrom (2006) 228 CLR 566 at [54] per Gummow and 
Hayne JJ. In any event, these rules are but methods by which apparent tensions, 
contradictions, or ambiguities in statutory language and purpose can be 
reconciled. The need to engage in such reconciliation as part of statutory 
interpretation has been emphasised as a core part of contemporary approaches 
to statutory construction (see Project Blue Sky Inc v Australian Broadcasting 
Authority (1998) 194 CLR 355 at [69]-[71]), but the language of reconciliation 
has been employed by courts for a long time to describe the process of 
interpretation: see R v Inhabitants of Whitnash (1827) 7 B & C 596 at 599; 108 
ER 845 at 846 per Bayley J. 


63  Similarly, contemporary approaches to statutory construction may reduce 
resort to descriptions such as “reading down”. Often “reading down” is no more 
than a convenient way to express a view that text, context and purpose suggest 
a word or phrase in a statute has particular limits around its construction. It is 
not that there is a broad meaning, which is then “read down”. The interpretation 
of statutory language does not involve arriving at a preliminary or likely 
construction, and then revising or revisiting that construction to fit with 
Parliament’s purpose, or the context of the provision and the statute. The choice 
as to construction is a single choice, arrived at by a variety of legitimate 
approaches. A circumstance where a construction is chosen which one might 
describe as a “reading down” is in reality the construction that the court has 
decided is the one the text, context and purpose of the statute, and its parts and 
provisions, requires. In that sense, there is no “reading down”: there is simply a 
conclusion as to construction. 


64  That is, in my opinion, part of what Mahoney JA was identifying in 
Mattinson v Multiplo Incubators Pty Ltd [1977] 1 NSWLR 368 at 373-376. His 
Honour’s emphasis on text and context in preference to “rules” was prescient of 
the approach endorsed repeatedly by the High Court in the last decade: Project 
Blue Sky at [69]-[71]; Alcan at [47]; Lacey at [43]-[44]; Certain Lloyd’s 
Underwriters v Cross (2012) 248 CLR 378 at [24]-[25]. His Honour observed 
(at 376) that the application of a “rule” such as ejusdem generis to conclude that 
a statutory phrase using general words should be given a limited or restricted 
construction is “not because, e.g. a genus has been found, but only because the 
legislative intention has already been seen to be that the general words are to be 
so restricted”. 


65  In the context of s 15(2) of the DDA, whose function is to express 
prohibitions on certain conduct, with the purpose of protecting employees with 
a disability from discrimination during the course of their employment, in my 
opinion the identification of “promotion, transfer or training” is intended to do 
no more than provide specific examples of “benefits associated with 
employment” and is not intended to restrict or limit what might otherwise fall 
within the concept of “benefits associated with employment”. The language and 
context suggest, as I have observed above, a broad range of matters which could 
be “benefits”, including matters that employees may regard as benefits (such as 
new challenges or greater interaction with fellow employees) and those that 
employers might regard as benefits (such as temporary promotions to fill a gap) 
and those that both employers and employees might regard as benefits (such as 
training). 


66 Accordingly, there is no reason to exclude from the concept of “benefits 
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associated with employment” matters such as those identified by the applicant 
in this case: attending for work, performing work and exercising skills, using 
accrued entitlements at a time and for a purpose of the employee’s choosing (as 
would usually be the case with entitlements, within reasonable limits) and 
earning ordinary income. A similar approach in a different statutory context was 
taken in Quinn v Overland (2010) 199 IR 40 at [110] per Bromberg J. In 
another context, see also Blackadder v Ramsey Butchering Services Pty Ltd 
(2005) 221 CLR 539 at [80] where Callinan and Heydon JJ stated: 


It may be that in modern times, a desire for what has been called “job 
satisfaction”, and a need for employees of various kinds, to keep and to be seen to 
have kept their hands in by actual work have a role to play in determining whether 
work in fact should be provided. 


67  The construction of s 15(2)(c) was not in issue in this proceeding, but the 
construction of para (d) is important. The use of the word “detriment” within 
the same subsection as the word “benefit” indicates those terms should be taken 
as encompassing different kinds of conduct or treatment. The use of the word 
“other” in para (d) makes clear that the three matters with which paras (a) to (c) 
deal are regarded by Parliament in their effect on employees as forms of 
detriments. The purpose of para (d) is to pick up matters not otherwise covered 
already in that subsection. In that sense, it is surplusage to construe para (d) as 
a negative mirror of para (b): the better approach is to see each paragraph as 
directed at different kinds of conduct or treatment. 


68  Aside from a nexus between the identified “detriment” and the employment 
of the person concerned, the context otherwise suggests no particular limits on 
the meaning which should be given to that word. For example, it may be a loss 
or disadvantage which is temporary but real (such as moving an employee away 
from her established workplace and colleagues); it may be a prejudice to the 
earning of additional income (such as a facially neutral requirement about 
eligibility for overtime which disproportionately affects employees with a 
particular disability); or it may be damage done by the tolerance (or 
encouragement) of teasing or harassment of a disabled employee in a 
workplace. Essentially (and perhaps obviously), a “detriment” within para (d) 
will have an immediate negative connotation: a “benefit” within para (b) will 
have an immediate positive connotation. A “detriment” should not be identified 
solely by the negative expression of what is in reality a benefit. 


69  Before applying these provisions to the facts, it is appropriate to now turn to 
Ms Watts’ claims, and Australia Post’s responses to them. 


Ms Watts’ claims 


Ms Watts’ disability 
70  It is common ground that, at all relevant times, Ms Watts suffered from a 


“disorder, illness or disease that affected her thought processes, perception of 
reality, emotions or judgment or that resulted in disturbed behaviour”, within 
the meaning of s 4(1) of the DDA. The evidence showed there had been several 
diagnoses made of Ms Watts since October 2008. The different diagnoses were 
the subject of evidence from Ms Selvi and Dr Hollander. The former diagnosed 
Ms Watts as suffering from generalised anxiety disorder, acute stress disorder 
and insomnia, and Australia Post appeared on the evidence prepared to act on 
this diagnosis throughout the period Ms Watts complains about. After he saw 
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Ms Watts, Dr Hollander’s opinion was that she suffered from adjustment 
disorder with mixed anxiety and depressed mood, and that by April 2012 her 
symptoms were in partial remission. 


71  The applicant’s contention is that it is sufficient for the application of the 
provisions of the DDA for the Court to be satisfied that Ms Watts suffered at all 
relevant times from a psychological condition, which is a disability for the 
purposes of the DDA. Australia Post did not contend that the precise diagnosis 
of Ms Watts’ psychological condition affected the adjustments required or the 
resolution of the issues in this proceeding. It is sufficient to proceed on the basis 
that Ms Watts’ psychological condition involved elements of anxiety and 
emotional distress. 
Ms Watt’s three contentions 


72  The applicant has consistently characterised her case as having three 
contentions. They are put in the alternative to each other. 
First contention 


73  The applicant contends s 5(2) imposes a positive obligation on an employer 
to make reasonable adjustments for an employee. She submits that, between 
June 2010 and October 2011, Australia Post failed to discharge that obligation 
because in substance it relied on, and waited for, Ms Watts to provide evidence 
satisfactory to Australia Post of what she could or could not do, and until the 
evidence was satisfactory from Australia Post’s point of view, it did nothing 
proactive or positive in terms of making adjustments. It is inherent in this aspect 
of the claim being limited to a period up to October 2011 that the applicant 
accepts Australia Post did take some positive steps when, in mid-October 2011, 
it formally directed Ms Watts to attend for a medical appointment with 
Dr Hollander, and made arrangements for that appointment, so that 
Dr Hollander could assess whether she was fit to return to her role as a bid 
manager, and how that might be achieved. 


74 The applicant submitted: 
An employer cannot discharge its obligation under section 5(2) by shifting 
responsibility for determining whether reasonable adjustments can be made to the 
employee. Further, that the employee cannot identify a reasonable adjustment, or 
that an adjustment identified is not reasonable, does not alter the positive 
obligation on the employer to make reasonable adjustments. An employer is 
obliged to undertake its own enquiries and to make its own assessment as to 
whether reasonable adjustments can be made. An employer is not entitled to place 
responsibility for identifying reasonable adjustments on the worker. 


75  Notwithstanding this submission, the applicant identified at least two 
reasonable adjustments which could have been made. First, to implement a 
return to work program. Second, to provide restricted duties in accordance with 
the terms of Australia Post’s non-work related medical restrictions policy. 


76  Between June 2010 and October 2011, all Australia Post did, according to the 
applicant, was rigidly adhere to the terms of the policy, and attempt to force the 
applicant to provide information to the employer about how and when she could 
return to her role as bid manager. That is, Australia Post’s entire focus was on 
insisting Ms Watts comply with the policy. Although the applicant conceded 
that, during this period, Australia Post did take some steps (such as in 
November 2010 making an appointment for Ms Watts with Dr Hollander on 
4 February 2011, and conducting what Australia Post described as an internal 
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“reasonable adjustments assessment” in March 2011), the applicant submitted 
Australia Post “simply let the matter drift”, placing primary responsibility on 
Ms Watts herself to identify whether reasonable adjustments could be made and 
what they were. 
Second contention 


77  This aspect is based on a less robust construction of an employer’s obligation 
in s 5(2). Ms Watts contends that, in each of June 2010 and February 2011, 
Ms Watts identified reasonable adjustments which could be made by Australia 
Post to allow her to return to work, and to return to her role as a bid manager. 
Australia Post, it is contended, failed to make the reasonable adjustments 
identified. 


78  On approximately 22 June 2010, Ms Watts provided Australia Post with a 
report from Ms Selvi, her treating psychologist. The report was quite general, 
but the applicant submitted it was sufficiently clear in its terms to indicate to 
Australia Post how Ms Watts’ return to work could be managed, and she 
submitted it indicated she could be back in her full role as bid manager after 
two to three months of working under some restrictions. 


79  Then, Australia Post having asked for further clarification from Ms Selvi, in 
February 2011 Ms Selvi provided a second report. It was delayed because of 
injuries suffered by Ms Selvi in a car accident, and Ms Watts’ insistence that 
no-one but Ms Selvi could provide such a report to Australia Post. Australia 
Post at this stage did not seek to compel Ms Watts to see another medical 
practitioner. Ms Selvi’s second report contained more information, but still not 
enough to satisfy Australia Post. Australia Post’s “reasonable adjustments 
assessment” undertaken by employees at Australia Post in March 2011, after 
receipt of Ms Selvi’s second report, concluded that the adjustments 
recommended by Ms Selvi could not be accommodated. Ms Watts submits that, 
in respect of both Ms Selvi’s reports, their non-implementation by Australia 
Post constituted a failure to make reasonable adjustments for the purposes of 
s 5(2) of the DDA. 
Third contention 


80  The third aspect of the applicant’s case is a confined contention, essentially 
about the delay she alleges occurred in Australia Post implementing the 
recommendations of its own independent medical specialist, Dr Hollander. This 
aspect covers the period between 23 April 2012 (the date of Dr Hollander’s 
report) and 30 July 2012, when Ms Watts returned to work for Australia Post. 
The applicant accepts that, by allowing Ms Watts to return to work in 
accordance with the recommendations made by Dr Hollander, Australia Post 
discharged its obligation under the DDA to make reasonable adjustments for her 
disability in her employment with Australia Post. However, she contends the 
three-month time gap between when Australia Post was informed of the 
reasonable adjustments which should be made, and when Australia Post made 
them (by allowing Ms Watts to return to working in accordance with 
Dr Hollander’s recommendations) should be characterised as a failure to make 
reasonable adjustments for the purposes of s 5(2) of the DDA. 
Less favourable treatment 


81  Whichever of the three contentions is considered, Ms Watts submits the 
treatment she experienced was less favourable than another employee of 
Australia Post in similar circumstances. The applicant put forward two 
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comparators. First, an employee of Australia Post in a role such as bid manager, 
without a disability, who has been away from work for some time but is ready, 
willing and able to work. Second, an employee of Australia Post in a role such 
as bid manager, with a different disability, who is off work because of that 
disability, but is ready, willing and able to return to work with reasonable 
adjustments. 


82  As to the first comparator, the applicant submits Australia Post would have 
allowed such an employee back to work. 


83  As to the second comparator, the applicant submits the policy would have 
been applied to another employee differently, by allowing that employee to 
return to work on restricted duties until the employee could return to their full 
and usual role. 


84  In neither case, the applicant submits, did Australia Post treat Ms Watts in 
these ways. Instead it directed her to remain away from work. 


85  The only reason for Australia Post’s direction that Ms Watts remain away 
from work was, she submits, her disability (namely her psychological 
condition). 


Contravention of section 15(2) 
86  The discrimination identified by the applicant was contended to be unlawful 


because it was prohibited by either or both of s 15(2)(b) and (d) of the DDA. 
87  The applicant’s case was that Australia Post had contravened s 15(2) of the 


DDA, by failing to make reasonable adjustments for her disability in the way it 
required her to return to her position as bid manager. Given how both parties’ 
arguments developed by the time of final submissions, it is necessary to 
rehearse the way the parties’ arguments about the contravention of s 15(2) were 
put. The applicant’s case was put in her written outline of submissions before 
trial by reference to s 15(2)(b) and (d). This reflected the way the matter was 
pleaded in the amended statement of claim filed on 18 February 2013. The 
respondent’s outline of submissions before trial did not cavil with those 
references. In opening at trial, the applicant’s counsel also relied on s 15(2)(b) 
and (d). In her opening, the respondent’s counsel did not dispute that the 
respondent’s actions in preventing Ms Watts from attending work, earning 
income and exercising her skills could be characterised as a detriment, although 
she submitted Australia Post did not accept that there was a benefit to be derived 
from attending for work, in and of itself. Instead, the respondent relied upon the 
inherent requirements exception in s 21A, in particular, that the adjustments 
identified by Ms Watts as “reasonable adjustments”, even if they could properly 
be identified and implemented, would not have enabled Ms Watts to perform the 
inherent requirements of the bid manager role. For present purposes it is 
important that neither in its defence nor in submissions before trial, nor in 
opening the respondent’s case at trial, was it suggested by Australia Post that 
Ms Watts claims were to be assessed other than by reference to s 15(2)(b) and 
(d). 


88  It is fair to say that before trial, during opening and during the trial, the focus 
of both parties in terms of the relevant and critical aspects of the legislative 
scheme was on the construction and application of s 5(2), and parts of s 21A. 
By the time final written submissions were filed, it was clear both parties, and 
especially the respondent, had realised the importance of s 21A(4) and the fact 
that it excluded from the terms of the exception created by s 21A any 
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discrimination referred to in s 15(2)(b) and (d). In other words, on the 
applicant’s case as it was pleaded and argued, s 21A could not assist the 
respondent. 


89  This led the respondent, in final submissions, to submit that Australia Post’s 
conduct should be characterised as, if anything, a contravention of s 15(2)(a). 
This then would make the exception in s 21A available to Australia Post. The 
applicant objected to the respondent’s introduction of s 15(2)(a) at the stage of 
final submissions. She submitted there was prejudice to the applicant in the 
Court accepting the respondent’s invitation to find that, if there was a 
contravention of s 15(2) by Australia Post, it was a contravention of s 15(2)(a). 
The prejudice was fourfold. First, the applicant had made no submission to the 
Court on relevant authorities dealing with the construction of the phrase “terms 
or conditions of employment”. The applicant submitted that construction of the 
same phrase, as it appears in other legislative schemes, may assist the Court in 
interpreting s 15(2)(a) of the DDA. Second, the applicant submitted she did not 
have the opportunity to call evidence with respect to the terms and conditions of 
her employment, including evidence about any oral terms of her employment 
contract, nor about whether any of the many workplace policies of Australia 
Post, or any relevant enterprise agreement that may have been in existence, 
were incorporated into her contract of employment. Third, the applicant 
objected to the respondent’s reliance on the new argument on the basis that the 
respondent had not properly identified the relevant terms or conditions of 
employment it said brought the respondent’s conduct within s 15(2)(a). If the 
respondent was allowed to proceed with this argument, the applicant submitted, 
it must be required to clearly articulate the relevant terms or conditions, so that 
the applicant could properly meet the arguments put against her. Finally, the 
applicant submitted that the respondent had conceded in its opening that the 
particular conduct in question, preventing the applicant from attending work, 
earning income and exercising her skill, constituted a detriment. She says now 
that the respondent should not be able to, after that concession, put its case 
differently in final submissions. 


90  I accept those submissions. A party should be held to the case it has pleaded 
and run throughout a trial, unless all parties agree, or the interests of the 
administration of justice require otherwise: Banque Commerciale SA (in liq) v 
Akhil Holdings Ltd (1990) 169 CLR 279 at 286-287 per Mason CJ and 
Gaudron J; Castel Electronics Pty Ltd v Toshiba Singapore Pte Ltd (2011) 192 
FCR 445 at [305] per Keane CJ, Lander and Besanko JJ. This has been a 
proceeding conducted over two years, no doubt at considerable cost to both 
parties, who have each been legally represented on both sides. The case as 
substantively pleaded by the applicant is the case she put to the Court for 
determination, and the case the respondent sought to meet. There was little or 
no evidence about the contractual and employment arrangements between 
Ms Watts and Australia Post so as to provide an evidentiary foundation for 
s 15(2)(a) to be considered. That is not surprising, so far as the applicant is 
concerned, since her case has always been restricted to a contention that 
Australia Post’s conduct contravened s 15(2)(b) and (d). That is the case she has 
consistently advanced and the proceeding stands or falls on the success of those 
contentions. 


91  It is not for the respondent, in final submissions, to invite the Court to embark 
for itself on a different characterisation of Australia Post’s conduct, so as to 
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avoid for Australia Post the consequences of s 21A(4). It may well be the case 
that the applicant appreciated all along the import of s 21A(4) and pleaded the 
case as she did accordingly. It is not for the Court to speculate on such matters, 
but rather to consider the case as put by the applicant and determine whether 
she has discharged her burden of proof and, if the statute requires it, the 
respondent has discharged its burden of proof on the case made by the 
applicant. Accordingly, the applicant’s case will be considered on the basis that 
her pleadings and submissions contend that Australia Post contravened one or 
both of s 15(2)(b) and (d) of the DDA. It is not appropriate to permit Australia 
Post to recast its conduct as, if anything, a contravention of s 15(2)(a). Even if 
it were otherwise appropriate, there is insufficient evidence before the Court to 
make any findings in favour of the contentions now sought to be put by 
Australia Post. 


92  As to the application of s 15(2)(b), the applicant submits Australia Post, in the 
conduct comprehended by her three alternative contentions, denied Ms Watts 
access to benefits associated with her employment. She submits these benefits 
need not be pecuniary benefits. She was denied, she contends, the benefits of 
attending for work, of exercising her skills and performing her work, of using 
her accrued entitlements at a time and for a purpose or purposes of her 
choosing, and of earning her ordinary income in addition to her accrued 
entitlements. 


93  As to the application of s 15(2)(d), the applicant submits Australia Post, in the 
conduct comprehended by her three alterative contentions, subjected Ms Watts 
to detriment in her employment. She contends she was subjected to the 
detriment of not being able to attend for work, not being permitted to exercise 
her skills and perform her work, being forced to use her accrued entitlements at 
a time and for a purpose or purposes not of her choosing, and being deprived of 
earning her ordinary income in addition to her accrued entitlements. 


94  The detriments relied upon by the applicant for the purposes of s 15(2)(d) 
thus mirror the benefits relied upon for the purposes of s 15(2)(b), save that they 
are expressed in the negative. At [67]-[68] above I have given reasons why I do 
not consider this approach to the construction and operation of s 15(2) to be 
correct. 


95  In terms of loss and damage, the applicant identifies four categories of loss 
and damage. First, there is a loss of earnings claim, for the period during which 
she was required to take leave without pay (namely 219 days), amounting to 
$76,619, to this figure to be added her superannuation and leave entitlements for 
that period. Second, there is the loss of accrued leave entitlements (namely 
321.1702 days of annual leave, long service leave and sick leave), for which she 
seeks orders requiring Australia Post to reinstate and re-credit that leave. Third, 
she seeks compensation for annual bonuses lost during the time she was away 
from work, which she claims to amount to $14,457. Fourth, she claims for loss 
of superannuation entitlements which accrued during the period she was forced 
to use her paid leave, although this figure was not quantified. 


96  The applicant also seeks declarations in respect of Australia Post’s unlawful 
discrimination, and general damages in the sum of $40,000. 
Australia Post’s response 


97  The respondent met Ms Watts’ case on several fronts. It raised few challenges 
to the material facts relied on by Ms Watts, although it submitted generally that 
Ms Watts’ case understated or ignored the lengths to which Australia Post went 
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to try and obtain the necessary medical information from Ms Watts so that it 
could assess whether she was able to return to her role as bid manager, and what 
reasonable accommodations might be able to be put in place for her. 
No discrimination 


98  Australia Post submitted there was no discrimination within the meaning of 
s 5 of the DDA, and the Court should dismiss Ms Watts’ application. Australia 
Post made this submission on at least two bases: there was no less favourable 
treatment of Ms Watts because of her disability, and there was no failure to 
make reasonable adjustments under s 5(2). 
No “adjustments” identified by the applicant 


99  Australia Post contends that the applicant failed, both at the time of the 
alleged discrimination, and during this proceeding, to identify the content of the 
return to work plan said to constitute reasonable adjustments for the purposes of 
s 5(2). 


100  Further, it contends the applicant cannot rely on the content of Ms Selvi’s 
first or second reports as constituting the reasonable adjustments which 
Australia Post should have made, because the content of both of those reports is 
too vague and uncertain. The respondent relies in part on Ms Selvi’s own 
evidence, where it submits she conceded in cross-examination that she was not 
provided with all the information she needed for the report, that she did not 
have clarity of what was required of her and that she sincerely appreciated that 
Australia Post did not understand what was meant by the recommendations she 
had made. 
Australia Post proposed to make reasonable adjustments at all relevant times 


101  For the period 28 April 2012 (the date of Dr Hollander’s report) to 
30 July 2012 (when Ms Watts returned to work) Australia Post contended it was 
always proposing to make reasonable adjustments within the meaning of s 5(2) 
of the DDA. 


102  Australia Post further contended in final submissions that, because at all 
relevant times from February 2010 it was taking steps to determine whether or 
not reasonable adjustments could be made for Ms Watts, it was at all relevant 
times proposing to make such adjustments within the meaning of s 5(2) of the 
DDA. In other words, the contention made separately and expressly in relation 
to the period after Dr Hollander’s report was prepared was ultimately relied 
upon by Australia Post in relation to the whole period of alleged unlawful 
discrimination. 


103  As to the entire period, Australia Post contends that its policy complied with 
the DDA, and that its witnesses were unchallenged in their evidence that 
Australia Post at all relevant times sought to apply the policy to Ms Watts’ 
circumstances. In the absence of any attack by the applicant on the lawfulness 
of the policy (or the policy’s compliance with the DDA), Australia Post 
contended that Australia Post did all it reasonably could to obtain the requisite 
information from Ms Watts, so as to follow the policy it had promulgated for 
dealing with employees in these circumstances. There was ample evidence, 
Australia Post contended, to demonstrate that at all relevant times it proposed to 
make reasonable adjustments for Ms Watts. 
No less favourable treatment: comparator 


104 Australia Post contended that whichever comparator is used (and Australia 
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Post contended for a different comparator to the ones identified by the 
applicant), and for all three periods identified by the applicant, Ms Watts was 
not treated less favourably by Australia Post. In other words, Australia Post 
would have treated an appropriate comparator employee in the same way. 


105  Australia Post contended (and the applicant agreed) that there was no actual 
comparator available, so that the comparator must be hypothetical. One of the 
respondent’s principal contentions was that the comparator must be a person 
without a disability: it could not be, as the applicant submitted, a person with a 
different disability. The respondent relied on Purvis at [222] per Gummow, 
Hayne and Heydon JJ and Gaffney v RSM Bird Cameron (a firm) [2013] FCA 
661 at [137] per Gilmour J for this proposition. 


106  Australia Post contended that the attribute of the applicant’s hypothetical 
comparator — that she was “ready, willing and able” at all relevant times to 
work — was not an attribute that Ms Watts shared. From October 2008 to 
30 July 2012, Ms Watts continued to provide medical certificates to the effect 
she was not fit for her usual duties; her GP never certified her as fit to return to 
her duties as bid manager. Further, Australia Post contended that Ms Watts’ 
hypothetical comparator (especially the “willing” aspect), ignored the evidence 
about her continued lack of cooperation with Australia Post’s requests and with 
its attempts to apply the policy to her. Though unhelpful to her this attribute 
must, Australia Post contended, be given to the hypothetical comparator. 


107  Therefore, Australia Post contended, the appropriate comparator in the 
present case is a person without Ms Watts’ disability who is certified as unfit to 
perform his or her original role (or certified as fit only to perform restricted 
duties), a person who has refused to attend medical examinations, refused to 
provide the required medical information and refused to allow his or her 
employer directly to contact any medical practitioners to obtain that 
information. Australia Post contended such a person would have been treated as 
Ms Watts was — that is, not allowed to return to work until Australia Post had 
the medical information it required to determine what duties could be performed 
and whether the employee could return to their appointed role. 


108  As to an employee with a different disability, in the alternative to its 
submission that such a person cannot be an appropriate comparator, Australia 
Post contended there was no evidence that it would have treated any other 
employee differently to the way it treated Ms Watts. Restricted duties were 
given, on the evidence, to employees within the terms of the policy and not 
outside them. Ms Watts’ circumstances — and the length of time she had been 
on restricted duties (19 months according to Australia Post, this period being 
counted from her initial return to work in October 2008) — were far outside the 
policy. It was clear, Australia Post contended, that any other employee would 
have been treated in the same way as Ms Watts. Further, Australia Post 
submitted that, in the absence of any cross-examination of Ms Scott-Brown and 
Ms Garrad to the effect that an employee with a different disability would have 
been provided with restricted duties and not directed to go on sick leave, the 
applicant should not be permitted to put this argument. Australia Post contended 
the applicant was precluded from the argument by the rule in Browne v Dunn 
(1893) 6 R 67. 
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No less favourable treatment: no causal nexus 


109  Even if, contrary to its submissions, there was less favourable treatment, the 
respondent also contended there was no causal nexus between the way 
Ms Watts was treated and Ms Watts’ disability. 


110  The respondent submitted the real reason for Ms Watts’ treatment (in being 
directed to take sick leave and not being permitted to return until after 
Dr Hollander’s report had been implemented by Australia Post) was that the 
policy was applied in its terms to her. In other words, the real reason was 
Ms Watts’ own failure (over the entire period, including 18 months during 
which she refused to be medically examined by Dr Hollander) to provide 
Australia Post with the medical information it required in order properly to 
assess her work restrictions and any adjustments that could be made. This 
position was, Australia Post contended, only broken by the direction it gave 
Ms Watts in October 2011 under threat of the commencement of disciplinary 
proceedings, and even then Ms Watts did not comply with that direction until 
February 2012. 


No contravention of section 15(2)(b) or section 15(2)(d) 


111  Australia Post also submitted that there was no loss of a benefit to, or 
imposition of a detriment on, Ms Watts for the purposes of s 15(b) or s 15(d) of 
the DDA and so, even if there was discrimination, it was not unlawful. 


112  Australia Post contended that subss (2)(b) and (d) did not apply because those 
provisions only apply, it was submitted, to an employee performing the inherent 
requirements of her or his role, where an employee’s terms and conditions of 
employment remain unchanged. That was not Ms Watts’ circumstances, 
Australia Post submitted. 


113  Rather, Ms Watts had her terms and conditions of employment changed in 
February 2010 by the application of the policy to her. The decision by Australia 
Post not to provide Ms Watts any further with restricted duties from May 2010, 
and to direct her to go on sick leave, amounted to a change in her terms and 
conditions of employment by Australia Post. This, it was said, brings Australia 
Post’s conduct within subs (2)(a), rather than subs (2)(b) or subs (2)(d). I have 
rejected Australia Post’s late reliance on s 15(2)(a), for reasons given at 
[89]-[91] above, and do not consider it further. 


114  If s 15(2)(b) and (d) did apply, then Australia Post contended Ms Watts had 
not been denied any “benefits” (emphasising the plural) associated with her 
employment. As a matter of construction, this term is limited to non-salary 
employment benefits such as salary packaging, bonuses and the like. 


115  Nor, Australia post submitted, was any “other detriment” imposed on 
Ms Watts. There was a change to the terms and conditions of her employment, 
but nothing more, and any “detriment” to Ms Watts was consequential to a 
change in her terms and conditions of employment. The word “other” means 
something outside paras (a) to (c) inclusive. 


If otherwise a contravention of section 15(2)(b) or section 15(2)(d), the 
exception in section 21A applies 


116  Counsel for Australia Post conceded during final submissions that s 21A can 
only assist Australia Post if a contravention of s 15(2)(a) or s 15(2)(c) is 
involved. For the reasons I have set out earlier, in my opinion the applicant’s 
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case is and has always been limited to s 15(2)(b) or s 15(2)(d) and should be 
determined on that basis. Accordingly, there is no occasion to consider further 
the application of s 21A. 


General findings in relation to witnesses and their evidence 
117  In this part of my reasons, I set out my findings about the reliability of each 


witness’ evidence. Aside from Ms Watts’ evidence (which I deal with in other 
parts of these reasons where necessary), I also set out those parts of the witness’ 
evidence which I consider to be particularly material to the issues the Court 
must determine. 
Ms Watts 


118  Ms Watts is a longstanding employee of Australia Post. It was not contested 
by Australia Post that she has been an experienced and valuable employee who 
exhibits high levels of diligence in her work. 


119  Although there are not many contested issues of material fact in this 
proceeding, Australia Post put the attitude of Ms Watts to her return to work, 
and to Australia Post’s implementation of the policy, as an important feature of 
its case. Its submissions rested on showing Ms Watts as uncooperative, 
unreasonable and often hostile to Australia Post’s attempt to have her return to 
work through an application of the policy. It sought to lay blame for the delays 
squarely at Ms Watts’ feet. Ms Watts was a difficult witness to assess. When 
pressed in cross-examination about particular events, she tended to deny 
propositions put to her in circumstances where it was difficult to understand 
what was being denied, and why. For example, she was cross-examined about a 
conversation with Ms Scott-Brown, where Australia Post alleged she accepted 
she had had some “setbacks” in her return to work and her recovery from the 
incident with Ms Marshall in 2008. Ms Watts’ answers often appeared evasive 
and unnecessarily argumentative — whether she had difficulty with the word 
“setback” and, if so, why, was not clear. One inference might be that she saw 
something disadvantageous to her case in admitting she had recognised in 
conversation she had had setbacks. Another might be that she was overly 
concerned about the exactness of particular propositions, where they concerned 
her. Another might be that she was stubbornly refusing to agree to anything put 
to her on behalf of Australia Post. 


120  Another example was the cross-examination about the medical information 
release Australia Post had tried to get Ms Watts to sign, from about 
February 2010 right through until April 2012. Ms Watts agreed in 
cross-examination that she refused to sign the release, but asserted that she did 
not understand the plain information on the release form to the effect that, by 
signing the release form, Australia Post could obtain medical information from, 
and talk to, her treating doctor. Her answers in cross-examination seemed 
disingenuous for a person of her obvious capabilities. Similar alternative 
inferences to those set out in the preceding paragraph might be drawn. 


121  As the evidence progressed and after the evidence of Mr Psarologos, to which 
I refer below, a fuller picture of Ms Watts appeared. Ultimately I formed the 
view Ms Watts was neither deliberately evasive, nor disingenuous in her 
evidence. I find Ms Watts to be an intelligent person, with a great command 
over and interest in matters of detail. She is very process driven, which is no 
doubt a considerable asset in her approach to her work at Australia Post, but 
when she is personally involved in a process, this personality trait can mean that 
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she appears and can become uncooperative and obsessive. The more difficult or 
confronting the situation, the more Ms Watts seems to resort to, and find some 
comfort in, absolute precision — whether it is which word is chosen in a 
statement, the meaning of a document, the characterisation of her reaction to an 
event. Her insistence on precision then overwhelms her response, to an extent 
that is no doubt frustrating and confusing to those who must deal with her. This 
tendency was evident in the way she answered questions both in 
cross-examination and in re-examination. 


122  I find she gave her evidence honestly, although at times with a tendency not 
to recall matters which she may have perceived to be to her disadvantage to 
recall. That feature is, I find, an unfortunate legacy of the very confrontational 
approaches taken by both parties to the situation which gave rise to these 
proceedings. Consistently with the findings I have made above, she had a good 
command over the detail of her dealings with Australia Post and, where there is 
a conflict between the evidence of what she was told, or what was said, during 
a conversation where there were otherwise no contemporaneous records, I find 
her evidence to be preferable on the basis that she was highly motivated to 
retain the details, and to do so with precision. 
Ms Selvi 


123  I found Ms Selvi’s evidence reliable, although it was clear she had a 
particular perspective as a treating psychologist who deals with many injured 
workers. I accept her evidence that she was willing to cooperate with Australia 
Post in exploring ways to return Ms Watts to work in her role as bid manager, 
even before the events of February 2010. It is clear there was a period during 
which she was substantially unavailable to provide medical information to 
Australia Post due to having had a serious car accident. Her unavailability did 
cause some delays in Australia Post receiving her second report. No blame 
attaches to Ms Selvi for this. In any event, Australia Post were dissatisfied with 
her second report and refused to act on it, so the timing of the report in that 
sense did not affect Australia Post’s course of action. Since she was not an 
independent psychologist, but rather Ms Watts’ treating psychologist, it is 
unsurprising that both her evidence and the tone of her reports tended to be 
supportive of Ms Watts. This does not diminish the reliability of her evidence, 
nor does it suggest it should not be afforded due weight. 


124  That said, I find that her explanation for her diagnosis of acute stress disorder 
in Ms Watts in 2008 did have the objective weaknesses identified by 
Dr Hollander and to which I refer below. Any debate about that diagnosis is of 
marginal relevance to the issues in this proceeding. 


125  On issues such as how Ms Watts presented to her, and the negative impact 
that Australia Post’s conduct in dealing with Ms Watts’ return to work had on 
Ms Watts, I accept her evidence, especially in her second report, which I deal 
with in more detail at [297]-[300] below. 


126  On the key question about the content of the recommendations in her report, 
and the restrictions to which Ms Watts should be subject for the first few 
months, it is appropriate to deal with that question in the context of the findings 
I make about contravention of the DDA below at [227]-[271]. 
Ms Scott-Brown 


127  When Ms Scott-Brown came into her role as the Human Resources Manager 
for the Commercial area of Australia Post in Victoria and Tasmania in 
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August 2009, the workers’ compensation claims made by Ms Watts remained 
unresolved. Ms Scott-Brown occupied this position during the agreed resolution 
of the AAT proceedings in relation to the SRC Act. It was she who decided, 
apparently somewhat abruptly in early 2010, that the policy should be applied to 
Ms Watts and that Ms Watts could not continue to work for Mr Schell in the 
role and in the manner she had been working. 


128  Ms Scott-Brown expressed firm views in her evidence about Ms Watts’ 
attitude, and also that of her union representatives. For example, her evidence 
was that: 


I formed the view that Ms Watts and Ms Paliouras would bulldoze Ms Dillon in 
meetings, leaving her very brow-beaten. However I was an executive, and had 
been at Australia Post for a long time. I believe Ms Watts knew that there would 
not be any scope for her to play games with me. 


At another point, Ms Scott-Brown sent an email to Ms Watts, alleging that she 
treated her staff (and Ms Dillon in particular) in a “disrespectful manner”. 
Ms Scott-Brown agreed in cross-examination that she had never spoken to 
Ms Watts about these allegations, but rather put them in an email to her. The 
details of the interactions between Ms Watts and Ms Dillon were not explored 
in cross-examination by either party. Ms Dillon was not called as a witness. 
Ms Scott-Brown clearly disapproved of the way Ms Watts behaved, and could 
not understand it. Certainly Ms Watts is persistent and perhaps obsessive in her 
attention to detail and her insistence on precision. Her tone and style in emails 
before the Court can be brusque. However the picture of Ms Watts which 
Ms Scott-Brown sought to paint in her evidence (of Ms Watts deliberately 
obfuscating for no good reason, and being unacceptably confrontational) is not 
one I entirely accept. 


129  At another point in her evidence, Ms Scott-Brown expressed the view that, 
after Ms Selvi’s second report in February 2011, “the only impediment to a 
satisfactory return to work seemed to be Ms Watts’ unwillingness to genuinely 
co-operate and accept the assistance she was being offered”. 


130  In contrast to this obvious scepticism about Ms Watts, Ms Scott-Brown’s 
evidence was also replete with references to Australia Post’s “duty of care” to 
Ms Watts, and to her own concern about how Ms Watts would deal with a return 
to work. For example, she made statements in her evidence to the effect that “I 
was particularly concerned about the prospect of Ms Watts having a significant 
relapse and that Australia Post would, as a result, not fulfil its duty of care to 
her”. I do not accept that Ms Scott-Brown was as motivated by her concern 
about Ms Watts’ wellbeing as her evidence tried to suggest. I find her principal 
motivation was to insist, from her employer’s perspective, that Ms Watts adhere 
to and act in accordance with the policy, and essentially do what 
Ms Scott-Brown on behalf of Australia Post required her to do. The interactions 
between Ms Scott-Brown and Ms Watts, and their respective attitudes as they 
emerge from the evidence, are good examples of the entrenched positions on 
each side, which substantially contributed to the inordinate amount of time it 
took to arrange for Ms Watts to return to work after being directed on sick 
leave. 


131  I find Ms Scott-Brown displayed very little independent recollection and, 
when challenged, pulled back from asserting any independent recollection. That 
is to be expected given the passage of time and her position in Australia Post 
where she was dealing with a range of employees and a range of workplace 
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issues. Ms Scott-Brown appears to have made up her mind about Ms Watts as 
an unreasonable and difficult employee who “played games” at the time she 
decided to insist the policy be applied to Ms Watts in 2010. I found her 
evidence at times to be unduly defensive. The scepticism about Ms Watts and 
her motivations contained in her affidavit evidence and to which I have referred 
was also apparent in her oral evidence. 


132  I do not accept Ms Scott-Brown’s characterisations of Ms Watts and her 
motivations, nor do I accept her evidence that her own decision-making was 
principally motivated by her concerns to discharge a duty of care to Ms Watts. I 
find Ms Scott-Brown sought to ensure the policy was implemented and applied 
in its terms, and that was her principal motivation in her interactions with both 
Ms Watts and Ms Selvi. 


133  Notwithstanding my concerns about Ms Scott-Brown’s evidence, the 
contemporaneous documentation exhibited to her affidavit reliably discloses 
much of the relevant course of conduct by Australia Post, and by Ms Watts. 
That documentation, together with the documentation attached to Ms Garrad’s 
affidavit, forms the basis for many of my findings of fact. Further, I do accept 
that eventually Ms Watts’ approach to her return to work did become 
uncooperative, but her approach does not warrant that characterisation for the 
whole period under consideration. 


Mr Schell 
134  During 2009 and 2010 Mr Schell was the Product Manager of the Cross 


Business Solutions service within Australia Post. After she worked for a short 
period of time on a part-time basis in the marketing area, Ms Watts returned to 
work after her 2008 injury to a position subject to Mr Schell’s supervision. 
Mr Schell’s evidence was that when he was approached by Australia Post’s 
human resources team to see if he had any part-time work for Ms Watts he saw 
an opportunity for her to work in his team. He described himself as “an 
informal mentor and a confidante for Ms Watts during the time she worked with 
me”. Making allowances for the reduced scope and complexity of her tasks 
while she worked in his team, Mr Schell described the quality of Ms Watts’ 
work for him as “very good”. In his evidence he described how, because of the 
nature of her role in his team, he was able to be generous and flexible with 
timelines, working hours and tasks. He accepted in cross-examination this was 
appropriate for a person returning to work with medical restrictions. His opinion 
was that Ms Watts was “honest and upfront” about what she could and could not 
manage, and his conversations with Ms Watts were always very “upfront”. He 
said that he never had cause to speak to Ms Watts or raise issues with her about 
her behaviour in the workplace, characterising her as polite, respectful, and 
diligent with a high standard of work. In relation to tasks he set out in his 
evidence in more detail he described Ms Watts as providing “valuable 
assistance”. He said he would have been willing to provide her with work for as 
long as an arrangement was required, although his understanding was that, if 
there were ongoing medical restrictions, he would “have to make a business 
case” and the outcome of that could not be predicted. 


135  I found Mr Schell to be a forthright and honest witness, who took a measured 
and fair approach to the evidence he gave. I accept his evidence as I have 
outlined it above. It was not attended by the kind of scepticism about Ms Watts 
which was displayed by Ms Scott-Brown. 
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Ms Marshall 
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136  Ms Marshall was the Australia Post employee most closely involved in the 
incident which resulted in Ms Watts’ psychological injury in 2008. That incident 
involved an application by Ms Watts for a leadership program within Australia 
Post called “Tomorrow’s Leaders Program”. Ms Marshall’s evidence was that 
acceptance into the program was a “valuable opportunity” for employees. 
Ms Watts was unsuccessful in her application and there appears to be some 
debate over how positive Ms Marshall was in her assessment of Ms Watts 
during the selection process for the program. Ms Marshall participated in giving 
Ms Watts feedback about why she was unsuccessful, although another Australia 
Post employee (Ms Goulas) led the feedback session because she had been on 
the selection panel. One of the points of feedback given to Ms Watts was that 
she needed further development in her communication skills. This feedback 
session seems to have been the trigger for Ms Watts’ psychological injury. 


137  Ms Marshall’s evidence described in some detail the course taken by 
Ms Watts’ complaint about this event, and her injuries, including a rebuttal by 
Ms Marshall of many aspects of Ms Watts’ complaint. None of these matters are 
material to the issues the Court must decide in this proceeding. Ms Marshall’s 
evidence also dealt in some detail with ongoing proposals for a mediation 
between her and Ms Watts, which Ms Watts’ treating GP and Ms Selvi both saw 
as important for Ms Watts’ recovery. This was a prospect Ms Marshall, for a 
variety of reasons, was uncomfortable with and ultimately would not agree to. 


138  Ms Marshall’s evidence was that, since Ms Watts has returned to work under 
Dr Hollander’s recommendation in July 2012, and after the first two weeks of 
her return, “whilst I interact with Ms Watts professionally, I am not required to 
supervise her in any way”. This is the most material aspect of Ms Marshall’s 
evidence to the issues in this proceeding. In terms of their working relationship 
(which over the three or four years before Ms Watts’ return to work in 
July 2012 seemed to be the most potentially fraught of Ms Watts’ working 
relationships), an “adjustment” in respect of face to face interaction between 
Ms Watts and Ms Marshall was in fact only necessary for two weeks, and an 
“adjustment” as to supervision arrangements appears to have readily been 
implemented. 


Ms Garrad 


139  Ms Garrad took over human resources management responsibilities from 
Ms Scott-Brown for Ms Watts in approximately September 2011. Like 
Ms Scott-Brown, it was through her evidence that much of the contemporane- 
ous documentation flowing between Australia Post, Ms Watts and the union was 
adduced. 


140  Like Ms Scott-Brown, Ms Garrad had a sceptical opinion of Ms Watts. Her 
affidavit evidence included the following statement: “I believed that Ms Watts 
was attempting to frustrate the process [of arranging an independent medical 
examination by Dr Hollander]”. I accept there is basis for her scepticism about 
Ms Watts’ attitude in respect of continuing failed arrangements to attend 
Dr Hollander. As I have found at [121] above, Ms Watts’ obsession with process 
and precision made her uncooperative and at times confrontational with 
Australia Post. By April 2011, I accept these tendencies seem to have become 
extreme enough as to replace her readiness and willingness to return to work. 
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Mr Psarologos 
141  Mr Psarologos has been the head of the bid management team at Australia 


Post since October 2010. He gave evidence about the bid management team 
structure within Australia Post, including a restructure which was completed in 
May 2011 and resulted in the formation of one national bid management team. 
He also gave evidence about the function of the bid consultant position which 
Ms Watts occupied, which was renamed “bid manager” after the 2011 
restructure. 


142  Mr Psarologos was involved in the “reasonable adjustments assessment” 
carried out internally by Australia Post in March 2011. His evidence was that: 


On 16 March 2011, Ms Marshall and I provided a further draft of the reasonable 
adjustment assessment to Ms Blackman. On 16 March 2013, Ms Blackman 
reviewed that assessment and provided advice as to what was legally required by 
Australia Post. I understood from that advice that Australia Post was required to 
make adjustments to work methods but Australia Post was not required to: 


(a) change the inherent requirements of the job; 
(b) maintain a job which could otherwise be altered or abolished; 
(c) assign performance of some inherent requirements to another employee; 
(d) create a different job; and/or 
(e) promote or transfer to a different job. 


143  He went on in his affidavit evidence to explain why he believed that some of 
the proposed restrictions in the second report by Ms Selvi could not be 
accommodated from the perspective of the bid management team. His evidence 
was that the difference between Ms Selvi’s suggested restrictions and those of 
Dr Hollander was that the latter did not recommend restrictions on 
multi-tasking, avoiding stress and avoiding deadlines. 


144  His evidence was that, after the May 2011 restructure and together with some 
other staffing and structural changes, the team has “far more resources and 
flexibility than we once had in terms of how we can arrange work matters”. His 
affidavit continued: 


In my view, we are now a far more mature team, organisationally speaking, than 
we were previously, and we have significantly improved our processes and 
systems. This, along with the increased resourcing, has meant that it is easier than 
it was (in early 2011 and earlier) for Bid Managers to do their job. 


145  His evidence was that he still provides Ms Watts with more support than he 
does other bid managers and that she is still working towards managing 
multiple bid opportunities. He gave evidence about the development plan he has 
for Ms Watts in terms of assisting her to manage more complex bid 
opportunities. 


146  Like Mr Schell, Mr Psarologos was a frank and honest witness who 
impressed me as a person with no particular stake or agenda in the subject 
matter of this proceeding. He was complimentary about Ms Watts’ performance 
and gave a frank account of her positive performance in her role, characterising 
her as polite, cooperative, and methodical. He stated that he had never had to 
counsel her “in a bad way”. His evidence made it clear that Ms Watts is very 
process driven, and that was why she was so methodical. He gave the 
impression he understood the way those characteristics could be manifest 
unhelpfully in a workplace environment, without careful management. It was 
clear from his evidence that Mr Psarologos has a good working relationship 
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with Ms Watts, and (as any competent manager should) he understands her 
personality and approach to her work sufficiently well that he assists her to 
perform to her strengths and improve in areas where she needs further 
development. I found his evidence reliable and of assistance in determining, to 
the extent it is relevant to the material issues in this proceeding, how Ms Watts 
performs in the Australia Post workplace. 
Dr Hollander 


147  Despite the somewhat tortured history of how Ms Watts eventually came to 
be examined and assessed by him, Dr Hollander’s evidence was clear and 
reliable. Dr Hollander agreed, fairly, in cross-examination that the difference 
between the reported symptomatology of Ms Watts in Ms Selvi’s reports of 
June 2010 and February 2011, and also between Ms Selvi’s reports and his own 
reports in August 2013, could be consistent with changes in Ms Watts 
symptomatology over that period. 


148  He accepted that Ms Watts’ condition had caused her a significant degree of 
distress, which had improved by the time he saw her for examination in 2012, 
but also agreed the nature of the symptoms she had reported had a significant 
impact on her personal life. He saw the continuation of legal proceedings, in 
particular the AAT proceedings, as a contributing factor to her symptomatology. 


149  He disagreed with Ms Selvi’s diagnosis, in 2008, of Ms Watts as having an 
acute stress disorder, because the diagnostic criteria in the Diagnostic and 
Statistic Manual of Mental Disorders Fourth Edition, Text Revision, of the 
American Psychiatric Association (DSM-IV-TR) (being the relevant edition of 
the accepted diagnostic manual at the time both his and Mr Selvi’s reports were 
produced) require identification of an event a person experienced, witnessed or 
was confronted with which involved actual or threatened death or serious injury. 
It is unnecessary to make any findings about whether, at the time she made the 
diagnosis of acute stress disorder, such a diagnosis was open to Ms Selvi. That 
diagnosis did not, on the evidence, have any material or different impact on the 
adjustments which were said to be necessary for Ms Watts in her workplace at 
Australia Post. 


150  As to Ms Watts’ attitudes as he experienced them during his examination of 
her, his evidence was that she was cooperative and genuinely reporting her 
symptoms. However, when asked if he found her motivated to return to work, 
he replied that when he attempted to explore specific return to work issues with 
her, Ms Watts had a “pattern of response whereby she deferred all those 
decisions to Ms Selvi’s recommendations, rather than [sic] willing to openly 
engage in an exploration of specifically what residual symptoms were 
contributing to limitations to working at the time”. The matter was not explored 
further in evidence with Dr Hollander by either party, so there is no clear 
evidence or inference about why that might have been how Ms Watts 
responded. However, these reservations are consistent with the findings I have 
made that, from April 2011, Ms Watts was not cooperative about returning to 
work. 


151  Dr Hollander’s report contained some observations about Ms Selvi’s 
recommendations on Ms Watts’ return to work. Quite properly in his evidence 
he clarified that his observations were intended to imply that these were not 
medical issues, but rather his summary of the employer’s perspective. He also 
gave evidence that the process by which another psychiatrist — Dr Congiu — 
had come to sign off on a report to Australia Post, about the circumstances 
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under which Ms Watts could return to the bid manager role, was not a process 
he thought appropriate. Dr Hollander did not consider it appropriate for 
Dr Congiu to have signed off on a report by cross-referencing to Ms Selvi’s 
detailed recommendations, when he had not seen them. I deal with Dr Congiu’s 
report at [171]-[174] below. 


Findings 


The course of events as disclosed by the evidence 
152  Ms Watts was first employed by Australia Post in November 1987, as a 


trainee postal services officer. She worked her way up to the position of bid 
consultant in the bid management team of Australia Post. 


153  The bid management team is responsible for the coordination and preparation 
of bids, tenders and proposals for which Australia Post competes. Bid 
consultants (or managers) within the team provide pre-sales support and 
research prior to bids or tenders, assess and evaluate the bid opportunities for 
Australia Post, ensure consistent national processes are adhered to in preparing 
and presenting the bid, manage cross-functional teams involved in preparing the 
bid and conduct analysis after the bid outcome is known. 


154  In April 2008, Ms Watts applied for, but did not receive, a place in a 
leadership training program offered by Australia Post. She received feedback 
from her then manager, Ms Marshall, about why she missed out. Ms Watts 
suffered a severe psychological reaction. The effect of this event on Ms Watts 
was significant. Aside from emotional reactions, her sense of demoralisation 
was such that she reported experiencing headaches, dizziness, difficulty 
breathing, tiredness and great difficulty sleeping. It might be thought that 
Ms Watts’ reaction was extreme and unusual. However, there was no suggestion 
her reaction, and the psychological condition she sustained, were anything other 
than genuine and significant. Ms Selvi’s evidence was to that effect and I accept 
her evidence on this issue. The evidence before me discloses that Australia Post 
acted at all times on the basis that Ms Watts’ reaction was genuinely 
experienced. I accept that to be the case. 


155  Although the evidence was not clear, it appears Ms Watts was away from the 
workplace because of this incident from approximately May 2008 to 
October 2008. She did not return to her position in the bid management team. 
Instead, she returned to work on a part-time basis undertaking data entry in the 
marketing area. Then, in early 2009 as part of a return to work plan, she 
commenced work for Mr Schell in the Cross Business Solutions service. 
Ms Watts’ return to work plan is not in evidence. Indeed, there was little 
evidence about how Australia Post was discharging its obligations under ss 37 
and 40 of the SRC Act to assist Ms Watts to return to work. The evidence is that 
the work Ms Watts was undertaking when working for Mr Schell was at an AO4 
level. There is some evidence to the effect that the work she was performing for 
Mr Schell was increasing in complexity, but it was clearly still some way from 
an AO6 level, and it was outside the bid management team. Nevertheless, and 
paricularly taking into account Australia Post’s obligations under the SRC Act, I 
am prepared to infer that, while she was working for Mr Schell, both she and 
those responsible for her management at Australia Post were intending that she 
would return to her AO6 role within the bid management team. 


156 On the evidence, it seems all was progressing well in the workplace. 
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However, Ms Watts had an outstanding workers’ compensation claim that had 
not resolved. Australia Post is a self-insurer pursuant to Pt VIII of the SRC Act. 
The dispute had reached the stage of the AAT. 


157  On 7 December 2009, Ms Watts’ workers’ compensation claim was settled 
under s 42C of the Administrative Appeals Tribunal Act 1975 (Cth) (the AAT 
Act). The orders of the AAT are important to an assessment of Australia Post’s 
arguments and I refer to them in more detail at [211]-[213] below. 


158  Shortly before the AAT settlement, Ms Toni Scott-Brown commenced in the 
role of Manager, Human Resources – Commercial Vic/Tas. She had been 
employed by Australia Post since 1994. She was responsible for the 
management of the return to work programs for, amongst other employees, 
Ms Watts. In her evidence she described how, in early 2010, she looked through 
Ms Watts’ file and could not understand why Ms Watts was still being managed 
as if her workers’ compensation claim had not resolved. Ms Scott-Brown 
decided it was appropriate to manage Ms Watts under Australia Post’s non-work 
related medical restrictions policy. She made this decision, on her evidence, in 
about February 2010. 


159  It appears to have been quite a sudden decision, not taken after any 
consultation with Ms Watts or the union, nor with those responsible for 
supervising and managing her. It is unclear why such a sudden change to her 
return to work arrangements, which seemed to be going relatively smoothly, 
needed to be made, but the fact is that it was. 


160  The applicant was told in a meeting with Ms Dillon on 8 February 2010 that 
the policy would henceforth be applied to her. This was followed up with advice 
in a letter from Ms Scott-Brown dated 15 February 2010. Ms Watts disputed 
this decision and some communications, mostly by email, between her and 
Ms Scott-Brown ensued. 


161  Australia Post requested Ms Watts provide it with the medical information the 
policy stated an employee should provide. For example, in a letter dated 
29 April 2010, Ms Scott-Brown told the applicant: 


In order to assist with the progression of mediation [this is a reference to proposed 
mediation between Ms Marshall and Ms Watts] and your return to work, Australia 
Post (correspondence dated 26 March 2010) requested that you provide further 


medical advice to determine whether your medical restrictions can be 
accommodated at work. This information was to be provided within the 
one-month “fair opportunity” period which was to end on Monday 12 April 2010. 
Subsequently you submitted a letter dated 8 April 2010 from Dr Prem 
Saranathan seeking an extension to the specified date of 12 April 2010 to enable 


you to obtain further feedback from a consulting psychiatrist. Australia Post 
accepted this request on the basis that we had been advised that you were in the 


process of making an appointment to see a psychiatrist. Since 8 April 2010 we 
have not received any further advice from you regarding your request. 


We require this information from your medical adviser as soon as possible to 
enable Australia Post to meet its duty of care in relation to your situation. We wish 
to ensure that we have made all reasonable efforts to accommodate your medical 
circumstances. Without this advice we are unable to progress your return to work 
and we are unable to ensure that the temporary duties that you are currently being 
provided can continue to meet your restrictions and business needs. 


You will continue to be managed under the Non-Work Related Medical 
Restrictions Policy (please read the enclosed Employee Information Sheet). In 
light of your inability to provide information in a timely manner, your one-month 
“fair opportunity” period ends next Friday 7 May 2010. Without this information 
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Australia Post is unable to make any determinations in regards to the limitations 
we would need to consider in your work situation. You may be directed onto sick 
leave if your workplace is unable to continue to accommodate your medical 
restrictions after the one-month “fair opportunity” period. However, before this 
occurs, you would be offered the opportunity to discuss this and your manager 
would consider any suggestions you may have in this regard. 


As previously advised, if you decide to obtain the information required by 
Australia Post, you must organise this with your own doctor at your own expense. 


162  More correspondence ensued, this time including Dr Saranathan, Ms Watts’ 
treating general practitioner. Dr Saranathan is the medical practitioner who, 
since October 2008, had been giving Ms Watts medical certificates stating that 
she was not fit to resume her pre-injury role of bid manager, without 
restrictions. The certificates issued by Dr Saranathan contained, on 
Ms Scott-Brown’s evidence, the same formulation over the relevant period of 
time: namely a diagnosis, specification of restricted hours and restrictions on 
work. However, after her decision to apply the policy to Ms Watts, 
Ms Scott-Brown considered these certificates contained insufficient information 
for any decision-making by Australia Post. 


163  By early May 2010, Ms Watts had not supplied the medical information 
Australia Post has been asserting its policy required her to provide. 
Ms Scott-Brown expressed her concern to Ms Watts that she was taking 
“unreasonable and arguably unrealistic lengths of time” in securing 
appointments with her medical practitioner to obtain the reports Australia Post 
was insisting on. Ms Scott-Brown asked for a meeting with Ms Watts. For her 
part, Ms Watts was insistent on having a particular union representative at the 
meeting who had been dealing with the issue, which seems to have delayed the 
meeting process. 


164  Eventually, at a meeting on 11 May 2010, Ms Watts provided a certificate 
from Dr Saranathan, which certified her as fit to return to work on modified 
duties for between 5 and 7.35 hours per day. The certificate also stated that 
Ms Watts’ return to work “must take into consideration Andrea’s medical and 
psychological needs as specified in the letter by Muradiye Selvi”. After their 
meeting, Australia Post then corresponded with Ms Watts on the same day to 
inform her that the information in the certificate was insufficient. There is a 
debate, which need not be resolved, whether Ms Watts was told at the meeting 
that the information was insufficient. Clearly Australia Post’s letter said as 
much. It also insisted, again, that Ms Watts arrange for Dr Saranathan to 
complete the form issued under the policy, and write a letter including the 
matters Australia Post asked for information about in its proforma letter issued 
under the policy. The letter sent to Ms Watts warned her she could be directed 
onto sick leave if she did not obtain the medical information. 


165  Further emails, correspondence and meetings occurred, the substance of 
which was that Australia Post continued to insist on Ms Watts providing, at her 
own expense and by her own arrangements, medical information which in form 
and substance reflected what the policy required. Ms Watts continued to protest 
that either she did not understand what information she was required to provide, 
that she was not in a position to provide the information, or asked again what 
information was required. It appears both she and her union representatives also 
alternatively asserted Australia Post had all the medical information it required. 
Australia Post for its part continued to assert it did not have enough information 
and Ms Watts knew what she had to provide. 
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166  Although the sequence of events in the evidence is not wholly clear, it 
appears that, at a further meeting on 18 May 2010, Ms Scott-Brown told 
Ms Watts that, since she had not provided the further medical information 
Australia Post said it needed, Ms Watts would be directed to take sick leave. 
This was confirmed in a letter of the same date. After some negotiation, 
Australia Post agreed Ms Watts could access her recreation leave instead of sick 
leave until the medical information was received. Ms Watts went on leave, in 
accordance with Australia Post’s direction, from 18 May 2010. 


167  On 7 June 2010, Ms Watts acknowledged she could not yet provide the 
medical information Australia Post required to revoke the direction and permit 
her to return to work. 


168  I set out below examples of the tenor and content of the exchanges between 
Ms Watts and Ms Scott-Brown. On 7 June 2010, Ms Watts sent an email in the 
following terms: 


Hello Toni. 
I trust you have received my voicemail to you this morning advising you that I 


will not be coming into work today. I have briefly liaised with Ray Gorman of the 
CEPU regarding the current situation. 


It appears that it may be some time before the NWRMR proforma will be 
completed. We wish to clarify a few issues with you as these matters were not 
discussed at our last meeting on Tuesday 18 June 2010 [sic] and will assist us in 
deciding a suitable course of action. The issues are as follows: 


• If an employee is directed onto sick leave under the NWRMR Policy for 
not providing the required medical evidence to Australia Post within the 
specified timeframes, what does the employee need to provide to Australia 
Post in order to return to work? Are there any other terms or conditions 
that apply to this employee in this situation? 


• If an employee opts to use their own leave (e.g. RL or LSL) rather than 
being directed onto sick leave, for not providing the required medical 
evidence to Australia Post within the specified timeframes, what does the 
employee need to provide to Australia Post upon returning to work? Are 
there any other terms or conditions that apply to this employee in this 
situation? 


• Upon supplying the required medical evidence to Australia Post, if 
restricted duties are not available or the employee can not be 
accommodated by Australia Post, what is the outcome for the employee? 


I will discuss the information that you provide with Ray Gorman and advise 
you further on the situation. I will complete leave forms, as required, once these 
issues are addressed. 


Thank you for your assistance. 
Regards, 
Andrea Watts 


169  That email produced a series of exchanges between the two women, 
culminating in the following email from Ms Scott-Brown on 8 June 2010: 


Good Afternoon Andrea, 
Please refer to the documentation provided to you on three separate occasions 


since February of this year. If you require more specific information in relation to 
matters you are considering but which are not apparent to me, perhaps you could 
provide more specific questions. 


I reiterate that you are required by Australia Post to provide a medical report 
from your doctor outlining the likely duration of your medical condition, the 
precise extent of your incapacity and any restrictions they believer [sic] would 
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apply in relation to your nominal position. I have attempted to make this request 
clear on at least eight separate occasions in writing and in direct conversation in 
the presence of your union representatives. 


If you do not provide this information for us to consider how we might assist 
your return to work, I have no further advice to provide at this time. In the 
meantime you are directed by close of business today to provide a leave request 
application form to cover the leave you are currently seeking. We will consider 
whether or not this can be approved for continuation depending on business 
requirements. On reflection of your questioning, perhaps you can advise me what 
it will take for you comply with this routine requirement? 


Toni Scott-Brown 
HR Manager, Commercial Vic/Tas 


170  There is a sense in which the content of this correspondence passes the other 
party by like a ship in the night, and each continued simply to adhere to their 
respective and somewhat intransigent positions. 


171  On 22 June 2010, Ms Watts returned to work in Mr Schell’s team. On the 
same day, or the day before, she delivered to Australia Post a copy of the 
policy’s proforma certificate, filled in by one Dr Congiu, a psychiatrist, and 
dated 8 June 2010. In the report, Dr Congiu referred to and relied upon a report 
from Ms Selvi as the document which set out the restrictions to apply to 
Ms Watts’ return to work. This report was dated 18 June 2010 and accompanied 
the proforma. It appears that Ms Watts considered she had met Australia Post’s 
requirements, and so she decided to come back to the workplace. 


172  Dr Congiu’s certificate stated that the nature of Ms Watts’ medical condition 
was “Generalised Anxiety Disorder”. It stated the restrictions were effective 
“from today” (ie 8 June 2010) and, in answer to whether the employee could 
work her full rostered hours, he ticked “No” and stated “See enclosed 
psychologist’s report”. The proforma then listed a number of restrictions, most 
of which could never have any application to an employee in Ms Watts’ role 
and with Ms Watts’ kind of medical condition. They concerned things such as 
lifting, forceful pushing and pulling, standing tolerance and the operation of 
power equipment. There was a box for “Other restrictions” which was ticked, 
and after the request “please specify”, Dr Congiu had written “To be specified 
by treating psychologist (see report)”. 


173  The form then asked if the restrictions were permanent or temporary, and the 
box “Temporary” was ticked. The next question asked was “when is it likely the 
employee will be able to perform the inherent requirements of the actual 
position they occupy (in terms of number of days, or weeks, or months)?”. To 
that question Dr Congiu answered “2-3 months”. The form itself stated that the 
“maximum allowable period of non-work related restrictions in the workplace is 
3 months”. This seems to be an arbitrary period chosen by Australia Post, and 
there was no evidence about how or why the period of three months was 
chosen, aside from an assertion by Ms Scott-Brown it was a “reasonable period 
of time”. 


174  Dr Congiu had then signed, dated and completed his professional details at 
the bottom of the form. 


175  The accompanying report by Ms Selvi was in the form of a letter addressed to 
Ms Scott-Brown. It commenced with the following statement: “Please read the 
following information in conjunction with the ‘Australia Post Non-Work 
Related Medical Restrictions Medical Certificate’ completed by Psychiatrist 
Dr D.L.Congiu dated 8/6/2010”. 
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176  The report then set out the number of hours per day Ms Watts could work for 
each of the three months, starting with six hours, increasing to seven and finally 
to 7.35 by mid-August 2010. 


177 The report then continued: 
Restrictions 
Restrictions for Duties 


Tasks and roles allocated to be less complex than AO6 Bid Consultant position 
Avoid tight deadlines 
Avoid tasks assigned simultaneously 
Avoid one on one meetings with middle management (AO6 – AO8) 
Avoid supervisory tasks and leading teams 
Avoid tasks or situations where conflict would arise 
Avoid working on the same floor as Ms Marshall and avoid communication or 
interaction with Ms Marshall (at least until mediation) 
Duties to be performed at usual work location: 111 Bourke St Melbourne. 


 
• ALLOW BREAKS TO PRACTICE RELAXATION STRATEGIES WHEN 


ANXIETY LEVELS ARE HIGH 
3.0 The Period For Which these Restrictions are required 
Please note that the above restrictions are temporary. 
4.0 Prognosis 
It is anticipated that the [sic] Ms Watts will be able to perform the inherent 


requirements of her actual position after three months. If she is to return to 
position of “BID CONSULTANT” and if she is to work with Ms Marshall than 
[sic] a mediation must take place before Ms Watts could return to her pre-injury 
position. 


5.0 Upgrading 
 


Period Upgrade of Duties 
First and second month AO5 
Third month AO6 


 
I am unsure of the level of tasks that Ms Watts has been performing over the 


past year or so since her return to work program but assume that it has been more 
of an AO5 level. Hence, I am confident that she can be upgraded gradually back to 
A06 after two months. 


Recommendations on Mediation. 
During my communications with Australia post and in our mutual efforts to 


assist Ms Watts with a viable return to work program, I have always advocated 
that mediation would be necessary to successfully return her back to the inherent 
requirements of her actual pre-injury position if she was to work with co worker 
Ms Marshall. 


Due to the nature and the cause of the injury sustained by Ms Watts, it is 
important that there is a psychological resolution between Ms Watts and 
Ms Marshall if they are to work alongside each other without there being any risk 
of further injury or an exacerbation of any residual symptoms. 


Hence, I would like to report that there has been no intentions on the part of 
Ms Watts to avoid mediation sessions or to intentionally halt her rehabilitation 
towards a return to full duties in her nominal role at Australia Post. 
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Based on Ms Watts current psychological functioning and her emotional status, 
there is no reason why Ms Watts can not proceed with the Mediation sessions, 
keeping in mind that such mediation will be important when she is ready to move 
to her pre-injury duties if she is to work with Ms Marshall. 


I am further confident that given that Ms Watts has had ongoing supportive 
therapy to overcome the psychological impact of the primary injury, that she will 
function in her pre injury role without Mediation if she was not working with her 
co fellow worker Ms Marshall. 


Thank you for giving me the opportunity to add to the medical certificate 
provided by psychiatrist Dr Congiu. Please do not hesitate to contact me if I could 
be of further assistance in this matter. 


Yours sincerely 
Muradiye M. Selvi 
CONSULTANT PSYCHOLOGIST 


178  Ms Scott-Brown did not read the documents until 23 June 2010 and was not 
aware until that date that Ms Watts had in fact returned to work with Mr Schell 
the previous day. Ms Scott-Brown was concerned Ms Watts had returned to 
work in the way she had, without Ms Scott-Brown having considered the 
medical information or having had a chance to implement any work restrictions. 
The fact that Ms Watts returned herself to work in this fashion is consistent with 
the uncooperative way each party had dealt with the other to that point. 
Ms Scott-Brown’s reaction further demonstrated the spirit of non-cooperation 
was to continue. Her emails to Ms Watts, although couched politely and with 
somewhat profuse gratitude for the provision of the information, made it clear 
that Ms Watts should go back on leave until Australia Post had made a decision 
about the information provided, or she would be directed onto sick leave again. 
Ms Scott-Brown stated: 


You are to take leave as previously agreed in discussion with your union 
representative Mr Ray Gorman, until otherwise advised by me that I have 
considered your medical details and been able to make suitable arrangements to 
adjust work to suit your circumstances while also meeting business requirements. 
This step has not been completed and may take a week or so to expedite. 


179  Another meeting was held on 29 June 2010 between Ms Scott-Brown, 
Ms Watts, Ms Dillon and Mr Gorman. During this meeting and in subsequent 
correspondence, Ms Scott-Brown told Ms Watts that the information provided 
by Dr Congiu and Ms Selvi was insufficient, in that it did not “detail the extent 
and duration of your restrictions, [sic] sufficient detail to enable us to establish a 
planned approach to your return to work”. Ms Scott-Brown directed Ms Watts 
to take sick leave “until further notice”. 


180  Thus, it is at this point — through the direction given on 29 June 2010 — that 
Ms Watts is again involuntarily placed on leave and compelled to start again 
using up her leave entitlements, in circumstances where she believed she had 
complied with Australia Post’s requirements under the policy. After this meeting 
and correspondence, Ms Scott-Brown had some communications with 
Mr Schell. Ms Watts had been in touch with Mr Schell by email on 
25 June 2010 inquiring about the tasks Ms Watts said were outstanding for him 
and about which she asked him to inform Ms Scott-Brown. Ultimately, the 
emails reveal Mr Schell was not going to take Ms Watts back into his team 
unless Human Resources authorised him to do so. Ms Scott-Brown was not 
going to authorise that until she had more information. And so the stalemate 
continued. 
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181  Ms Scott-Brown also sent an email around to other Australia Post divisions, 
inquiring if they had any “vacancies”, full or part time, at an AO6 level or 
below, and informing the recipients of the restrictions set out in Ms Selvi’s 
report, and the recommended restricted working hours. All divisions came back 
with answers to the effect that they had no vacancies, or could not accommodate 
the restrictions. The email itself and Ms Scott-Brown’s evidence suggest that 
the policy required such inquiries prior to directing an employee on sick leave. 
What then follows is a period of some months during which Ms Scott-Brown 
attempts to obtain further information from Ms Selvi, either directly or through 
Ms Watts. During this period, Ms Scott-Brown also confirms with Ms Watts that 
she, not Australia Post, is responsible for all costs associated with procuring 
Ms Selvi’s report, and her professional assistance. One of the main contributing 
factors to there being no further information forthcoming from Ms Selvi is the 
fact that she was involved in a serious car accident and was off work for a 
considerable period of time. 


182  By the end of October 2010, Ms Scott-Brown had decided to “require” 
Ms Watts to attend a medical assessment by a practitioner nominated by 
Australia Post. This was Dr Hollander. Ms Scott-Brown informed Ms Watts of 
this requirement by email on 28 October 2010, noting that the matter of 
Ms Watts’ return to work had remained unresolved for more than a year. 


183  Ms Scott-Brown made an appointment for Ms Watts with Dr Hollander on 
4 February 2011. Ms A Rohowskyj, Senior Medical Consultant with Australia 
Post, sent Ms Watts a letter about the appointment — entitled “Fitness for duty 
assessment (initial)” — on 24 January 2011. Why there was a gap of some three 
months between Australia Post raising this independent medical avenue, the 
making of the appointment, and informing Ms Watts of it, is unexplained in the 
evidence. 


184  The response from Ms Watts to this letter typifies the lack of trust and 
cooperation between her and Australia Post. Her response listed 25 questions 
and concerns she asserted she had. The answers to some of them would seem 
obvious to a person of Ms Watts’ seniority, intelligence and experience. Others 
display a preoccupation with issues of privacy and record keeping which seems 
inconsistent with Ms Watts’ recent experiences of having been through a 
workers’ compensation claim. One question asserted Australia Post already had 
“ample medical information about me”. The letter ended with the statements “In 
the interests of minimizing any inconvenience to Dr Hollander, I suggest that 
you postpone the scheduled appointment”. That statement could be taken in 
several ways: as a refusal to attend the appointment, or (at the other end of the 
spectrum) as a recognition that, with such short notice and so many concerns to 
be resolved, the scheduled appointment could not reasonably be met. The tone 
of Ms Watts’ questions is very direct, and could be construed by a reader as 
confrontational. That said, most of the 25 questions could also be described as 
legitimate, if somewhat obsessive. They are consistent with the evidence given 
by Mr Psarologos about his observations of Ms Watts’ personality — which I 
accept — and with my own observations and findings about Ms Watts. She was 
not an acquiescent and unquestioning employee where her own interests were 
concerned. Nor was she obliged to be. 


185  In correspondence, which is somewhat repetitive in content, Australia Post 
answered Ms Watts’ questions. It asked for confirmation that she would attend 
the appointment. Ms Watts did not respond, but did not attend the appointment. 
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186  Once informed of Ms Watts’ non-attendance, Ms Scott-Brown told Ms Watts 
by email on 10 February 2011 that a further appointment would be made and 
Australia Post “expected” Ms Watts would attend. She also inquired again 
whether Ms Watts had any further medical information to supply Australia Post 
to assist with her return to work in her nominal position. 


187  Subsequently,  the  appointment  with  Dr  Hollander  was  fixed  for 
29 April 2011. 


188  On 21 February 2011, Ms Scott-Brown met with Ms Watts and Mr Gorman, 
at their request. At this meeting, Ms Scott-Brown was given a second report by 
Ms Selvi. As she did with the first report by Ms Selvi, Ms Scott-Brown told 
Ms Watts and Mr Gorman that she would review it to see if it had sufficient 
information. 


189  The second report by Ms Selvi again referred to the certificate given by 
Dr Congiu on 8 June 2010, and to the first report written by Ms Selvi on 
18 June 2010. It was otherwise expressly said to be in response to 
Ms Scott-Brown’s letter of 20 August 2010: in other words, it was Ms Selvi’s 
attempt to provide the further information Australia Post sought. This second 
report was structured around the questions Ms Scott-Brown had asked in that 
letter. 


190  Ms Scott-Brown formed the view that Ms Selvi’s second report still did not 
provide her with the information she needed. Her evidence was that she saw 
much of Ms Selvi’s report as advocacy for Ms Watts. Her evidence also was 
that, in substance, she thought Ms Selvi was being too optimistic, the work 
restrictions were not indicative of the reported treatment history and could not 
be relied upon. 


191  At [127]-[133] I make findings about Ms Scott-Brown’s attitude to Ms Watts. 
Those attitudes seem to have affected Ms Scott-Brown’s approach to Ms Selvi 
as well. I find that Ms Scott-Brown’s attitude was unreasonably skewed because 
of Ms Watts’ somewhat confrontational style, and her insistence on process and 
questioning. This led Ms Scott-Brown to form a view Ms Watts was not 
genuinely cooperating with Australia Post, and was, in effect, malingering. A 
person in Ms Scott-Brown’s position who was less sceptical and was acting 
more dispassionately would, in my opinion, have been able to work with what 
was in Ms Selvi’s two reports and, with Ms Selvi if need be, to accommodate 
Ms Watts returning from leave to her position at Australia Post. 


192  The evidence reveals that, initially unbeknown to Ms Watts and Mr Gorman, 
in early 2011 Australia Post itself decided to undertake what it called a 
“reasonable adjustments assessment”. The purpose of this assessment, in 
Ms Scott-Brown’s words, was to “ascertain whether it could accommodate the 
restrictions Ms Selvi prescribed”. 


193  The assessment consisted of a table setting out the “work practice 
requirement” for the position of bid consultant AO6, parts of Ms Selvi’s report 
identified in the Australia Post document as “restrictions”, what kind of 
adjustment the author of the document considered might be required because of 
the restriction and, finally, a column headed “impact”. The document contained 
conclusions about whether each restriction could be accommodated. Relevant 
employees within Australia Post met to discuss the restrictions, and the ultimate 
conclusion was that the restrictions could not be accommodated. In substance, 
Australia Post’s view was that the restrictions were not compatible with the 
requirements of a bid consultant, which was a high-pressure position working to 
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deadlines in a team environment. The clear import from Ms Selvi’s report that 
the restrictions were likely to be needed only for three months did not feature 
strongly in the evidence or the document, although Mr Psarologos made some 
concessions in his evidence that “in hindsight” some of the restrictions which 
Australia Post concluded at the time could not be accommodated could have 
been accommodated for the limited period of time required. 


194  Ms Watts’ evidence, which was uncontradicted, was that she was not given 
any opportunity to comment on the assessment, to make suggestions to 
Mr Psarologos about how the restrictions might be accommodated, or otherwise 
to have any input into that assessment. Nor, it seems, was Ms Selvi herself 
consulted. 


195  As Mr Psarologos’ own evidence recognises, the consideration by Australia 
Post of this assessment was being undertaken in the context of Ms Watts having 
lodged a complaint about her treatment with the Australian Human Rights 
Commission. 


196  It appears that Australia Post considered this assessment concluded by 
approximately 17 March 2011, adversely to Ms Watts returning to work on the 
basis of Ms Selvi’s reports and Dr Congiu’s opinion. Ms Scott-Brown’s 
effective responsibility for managing Ms Watts’ absences and return to work 
ceased around the end of April 2011 and, in September 2011, Ms Garrad took 
over. 


197  Considering that it needed further medical advice in order to manage 
Ms Watts’ return to work, Australia Post persisted in attempting to persuade 
Ms Watts to see Dr Hollander. However, on 21 April 2011 Ms Watts refused, in 
writing, to see him. She gave her reasons as “I have already provided ample 
medical information to Australia Post to allow for the development of a return 
to work program that will accommodate my medical restrictions”. 


198  Ms Garrad’s evidence was that, having taken over responsibility for 
managing Ms Watts’ return to work process in September 2011, she saw this as 
an impasse, and that the “situation clearly could not indefinitely continue as it 
was”. She decided it was necessary for Ms Watts to be independently assessed 
and, on 13 October 2011, Australia Post sent Ms Watts a letter containing a 
formal direction that she attend for an examination with Dr Hollander. The 
evidence does not satisfactorily explain what had occurred between April and 
October 2011. It is unclear who, if anyone, with Australia Post’s Human 
Resources team was managing Ms Watts’ situation. Regardless, an obvious 
inference, which I draw, is that Ms Watts adhered to her refusal to see 
Dr Hollander throughout this period. Australia Post’s letter made it clear to 
Ms Watts that non-compliance would result in action under Australia Post’s 
disciplinary procedures, and could ultimately lead to her dismissal. Ms Watts 
was given until 26 October 2011 to confirm she would abide by the direction 
and attend for examination. Shortly before that deadline, Australia Post wrote to 
Ms Watts confirming the earliest appointment with Dr Hollander was 
12 December 2011 and, given that was some time away, proposing two other 
alternatives (both involving an Australia Post-nominated doctor and contact 
with Ms Selvi) as ways Australia Post might obtain what it considered was 
better information about how Ms Watts might return to work with restrictions. 
The evidence does not disclose any response by Ms Watts to this alternative 
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proposal, although there was a response on her behalf by the union, disputing 
the lawfulness of Australia Post’s direction. This exchange is another example 
of Ms Watts’ lack of cooperation by this stage. 


199  Debate between Australia Post and the union on Ms Watts’ behalf continued, 
the latter maintaining the direction Australia Post had given was unlawful. The 
deadline for Ms Watts’ confirmation passed without compliance from her. It 
must be recalled all this was now occurring in the context of an existing 
complaint by Ms Watts to the Commission. In writing, and formally, Australia 
Post gave Ms Watts one more opportunity to comply with the direction it had 
given her, extending the deadline to 4 November 2011. 


200  Trenchant positions, which it is not necessary to recite in detail, continued 
through correspondence. However, an example of the level of both resistance, 
and insistence, coming from Ms Watts can be gleaned from this piece of 
correspondence, dated 29 November 2011, from Ms Watts to Australia Post over 
whether, having extended the deadline for confirming she would agree to be 
examined by Dr Hollander on 12 December 2011, Ms Watts would meet the 
new deadline: 


Unfortunately, I am unable to provide a response by the date you have proposed, 
as I need to consult with Ms Khatab, Legal Officer at the CWU, regarding 
Australia Post’s most recent response on this matter. 


I was advised by Mr Gorman today that Ms Khatab is interstate on a business 
matter for the entire week. Mr Gorman will be contacting you via phone to 
explain the situation and also request an extension to your imposed deadline. 


As Ms Khatab will most likely be responding on my behalf, I am requesting an 
extension to your proposed deadline until Friday 9 December 2011 to allow 
sufficient time for Ms Khatab to meet with me, discuss the situation and formulate 
a response to Australia Post. 


As you will appreciate, the situation is beyond my control. Any inconvenience 
caused is regrettable. If the scheduled appointment with Dr Hollander needs to be 
rescheduled to avoid any inconvenience, please do so and advise of new details. 


201  By this stage, proceedings had been issued in this Court. Correspondence 
continued over the last part of 2011 about whether Ms Watts would consent to 
being examined by Dr Hollander, whether Australia Post’s direction was lawful, 
whether Ms Watts was fit to return to work, and so on. The correspondence was 
now between the parties’ legal representatives in the first Federal Court 
proceeding, and in the context of Australia Post initiating a disciplinary inquiry 
because of what it said was Ms Watts’ non-compliance with a lawful direction. 
Then, after more correspondence, on 8 February 2012 Ms Watts’ legal 
representative informed Australia Post’s legal representative that Ms Watts 
would attend an assessment with Dr Hollander, and on 14 February 2012 
Ms Watts consented in writing to attend this assessment. That was one year and 
four months after Australia Post first asked Ms Watts to attend such an 
assessment. 


202  On 23 April 2012, Ms Watts finally attended an examination with 
Dr Hollander. Within a few days of the examination, Dr Hollander finalised his 
report and sent it to Australia Post. He found her to be suffering from a 
psychiatric illness of an adjustment disorder with mixed anxiety and depressed 
mood that was in partial remission at the date of his report. His report accepted 
Ms Watts’ account of her previous symptoms and their severity, but his opinion 
was that Ms Watts’ symptoms had resolved to a degree such that they were no 
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longer impacting upon her work capacity in the way they previously had. He 
emphasised that, for her symptoms to remain in remission, her return to work 
needed to be organised in a graduated manner, optimally with the restrictions he 
then recommended. 


203 Those restrictions as set out in his report were: 
1. A graduated return to work is implemented, 


(a) According to the following schedule: 
• two months working at 0.5 of fulltime hours, distributed 


over five days per week 
• followed by a further two months of working at 0.75 


normal fulltime hours 
• then resuming fulltime hours 


(b) And with the following restrictions: 
• That Ms Watts receive the relevant and appropriate degree 


of retraining/upskilling for her role, given the now 
extended period of time off work. 


• That during this period of gradual return to work, Ms Watts 
be granted a reduced volume of work proportional to the 
degree of her reduced hours. 


• That during the graduated return to work program, she be 
provided with some level of increased support for her to 
consult with an advisor or supervisor should she run into 
difficulties regaining some of the necessary knowledge or 
skills required for her role. 


• Providing Ms Watts extra breaks as needed to practice 
anxiety management strategies should she experience 
re-emerging symptoms of anxiety in the workplace. The 
need for such breaks is estimated to be of 10 to 15 minutes 
of duration up to two to three times per day (if increased 
frequency or duration of breaks is needed, then this would 
be an indication that further reassessment of her Fitness for 
Duty is indicated at that time). 


• That during this graduated return to work, that Ms Watts is 
not to report directly to her previous manager, Ms Mar- 
shall, as her supervisor or manager (although other forms 
of contact with Ms Marshall are not necessarily 
contraindicated). 


• If Ms Watts is required to eventually resume a direct 
reporting relationship to Ms Marshall in the future, that a 
mediation process between Ms Watts and Ms Marshall be 
undertaken either prior to Ms Watts’ return to work or 
during this graduated return to work process. 


 
204  Dr Hollander’s ultimate conclusion was that Ms Watts was capable of 


performing the inherent requirements of her position, AO6 bid consultant, with 
the restriction of a graduated return to work as he had described in his report, 
and the specific restrictions he had identified. His opinion was that the 
restrictions would be required for four months. His psychiatric prognosis for 
Ms Watts was positive, however his prognosis about her occupational 
functioning was more moderate: his opinion was that prognosis depended on 
motivational factors, negotiation of outstanding issues between her and 
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Australia Post and whether the contrasting views of what restrictions were 
necessary (and how they might be accommodated) could be resolved between 
Australia Post and Ms Watts. 


 


205  On 21 May 2012, Australia Post informed Ms Watts’ legal representatives of 
the receipt of Dr Hollander’s report and provided a summary of his conclusions 
and recommendations. It told her legal representatives that Australia Post agreed 
to the restrictions, save for two matters, which it described in the following 
terms: 


1. Ms Watts will be required to report to Madeleine Marshall at the 
conclusion of the four month graduated return to work period given 
Ms Marshall is the Bid Manager for the Victorian and Tasmanian Bid 
Management team. We note that Dr Hollander has concluded that 
providing the graduated return to work plan is implemented, Ms Watts’ 
condition is not of a severity that would preclude this reporting 
relationship. 


2. Given Ms Watts and Ms Marshall will be working within the same team 
when Ms Watts returns to work, we propose that the mediation between 
Ms Marshall and Ms Watts occur prior to Ms Watts’ return to work. 


 


206  Continuing the pattern that had been set to that point, further correspondence 
ensued after the 21 May letter about Ms Watts’ return to work date, and there 
was a focus by Australia Post on whether or not a mediation between her and 
Ms Marshall should or could be scheduled and, if so, when. Ultimately, 
Ms Marshall expressed a strong desire not to attend such a mediation. Mr Mark 
LeBusque, Australia Post’s Director of Solution Sales to whom the Bid 
Management team ultimately reported, did not wish to insist and, therefore, no 
mediation between them occurred. Ultimately, Ms Watts did not in fact report to 
Ms Marshall on her return to work. 


 
207  The last important piece of correspondence, for the purpose of determining 


the legal issues in this proceeding, is Australia Post’s letter to Ms Watts’ legal 
representatives, dated 18 June 2012. In this letter, Australia Post sets out the 
adjustments it proposes to make to allow Ms Watts to return to work in her 
position as a bid consultant. They were stated to be: 


a) A graduated return to work, as follows: 
i. Two months of working 0.5 of full time hours, distributed over five 


days per week; 
ii. A further period of two months of working 0.75 of full time hours, 


distributed over five days per week; and 
iii. Returning to full time hours at the conclusion of the four month 


period. 
b) Ms Watts will be granted a reduced volume of work to match her reduced 


hours. 
c) Increased support will be provided to Ms Watts to allow her to consult 


with an advisor or supervisor should she run into difficulties regaining 
some of the necessary knowledge or skills required for her role. 
Mr LeBusque, Mr Psarologos and Ms Garrad will be available to provide 
this support during Ms Watts’ graduated return to work. 


d) Australia Post will provide Ms Watts with the opportunity to take breaks 
of between 10 to 15 minutes up to two to three times a day, to practice 
anxiety management strategies should she experience re-emerging 
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symptoms of anxiety. Consistent with Dr Hollander’s recommendation, if 
the frequency or duration of these breaks increases, we may require a 
further medical advice, including a Fitness for Duty assessment. 


e) During the four month graduated return to work period, Ms Watts will not 
report to Ms Marshall, and instead will report directly to Mr Psarologos, 
with support available from Mr Le Busque. At the conclusion of the 
graduated return to work period, Ms Watts will be required to report 
directly to Ms Marshall. During the graduated return to work period, 
Ms Watts will be required to work with Ms Marshall and will have regular 
interactions with Ms Madeleine [sic] on a day to day basis. 


Australia Post encourages Ms Watts to implement the other recommendations 
reached by Dr Hollander, as follows: 


a) Continue to attend her GP on a regular basis for ongoing monitoring; 
b) Participate in ongoing monitoring of clinical risk assessment by all her 


treating doctors; 
c) Continue with ongoing psychological therapy; and 
d) Ms Watts and her doctor and psychologist consider developing a written 


and specific relapse prevention plan. 
Consistent with Dr Hollander’s recommendations, Australia Post will monitor 


Ms Watts return to work and will complete a three month review to assess 
Ms Watts graduated return to work progress. Should Australia Post have concerns 
regarding a potential re-emergence of Ms Watts’ depressive/anxiety symptoms, 
Australia Post will seek further medical advice, which may include a further 
Fitness for Duty assessment. 


208  These adjustments have the same characteristics as the ones Ms Watts was 
working under with Mr Schell — reduced hours, smaller volume of work, 
increased support, breaks as she needed them. The time frame for her full 
assumption of the duties of bid consultant was four months, with a three-month 
review. That is longer than the time frame set by Ms Selvi. The adjustments also 
have the same characteristics as those Ms Selvi recommended. As it turned out, 
Ms Watts did not report to Ms Marshall as this letter contemplated. That seems 
to have been as much a preference of Ms Marshall as Ms Watts and it is a good 
example of how adjustments to deal with psychiatric, psychological and 
attending interpersonal difficulties cannot be set in stone. 


209 Ms Watts returned to work at Australia Post on 30 July 2012. 
The AAT decision and Australia Post’s non-work related medical restrictions 


policy 
210  Before leaving my findings on the course of events as disclosed by the 


evidence, it is necessary to address what I identify elsewhere as an error by 
Ms Scott-Brown, and Australia Post generally, which in my opinion has 
contributed to the tortured circumstances that evolved from 2010 to 2012. That 
error concerns the effect of the AAT decision and the (non) applicability of 
Australia Post’s non-work related medical restrictions policy to Ms Watts’ 
circumstances. 


211  In evidence in this proceeding was the decision made by consent by the AAT 
under s 42C of the AAT Act, effecting the settlement between Ms Watts and 
Australia Post of her claims under the SRC Act. 


212 The relevant parts of the AAT decision are as follows: 
In accordance with s 42C(2) of the AAT Act, the Tribunal sets aside the 
reviewable decision of 10 October 2008 and in substitution decides that: 
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1. The Applicant sustained an injury, identified as an adjustment disorder to 
which employment with Australia Post contributed to a significant degree 
and which entitles her to compensation pursuant to s 14 of the Safety, 
Rehabilitation and Compensation Act 1988 (the SRC Act); 


2. The Respondent shall pay: 
a) weekly payments of compensation in respect of incapacity for 


work from 11 April 2008 to 31 March 2009 (both dates inclusive) 
pursuant to s 19 of the SRC Act. The Applicant is not entitled to 
s 19 payments after 31 March 2009 on the basis that the 
compensable condition did not result in incapacity for work; and 


b) reimbursement of medical and related expenses incurred in the 
period of 11 April 2008 to 1 December 2009 pursuant to s 16 of 
the SRC Act subject to the production of a valid Medicare 
Australia Notice of Charge, accounts and receipts in respect of the 
condition not to exceed $758.68 over and above the Medicare 
Charge; and 


3. at 2 December 2009 all pathophysiological effects of the adjustment 
disorder ceased and the Applicant is not entitled to compensation pursuant 
to ss 16 or 19 of the SRC Act. 


213  The effect of this decision is that Australia Post recognised its liability 
generally under s 14 of the SRC Act, but the parties then agreed to limits on 
Australia Post’s liability to pay various kinds of compensation for that injury. 
Section 16 of the SRC Act deals with compensation in relation to medical 
expenses, and s 19 deals with compensation for loss of income. Accordingly, the 
effect of paragraph 3 of the AAT decision is to fix an end point — 
2 December 2009 — for the payment by Australia Post of compensation for 
Ms Watts’ medical expenses and any loss of income under the SRC Act. 
Contrary to the impression Ms Scott-Brown seemed to have had, and Australia 
Post’s submissions sometimes contended for, the effect of this decision was not 
to transform Ms Watts’ psychological condition from a work-related one to a 
non-work related one. The decision could not have had that effect: the nature 
and cause of Ms Watts’ injury was, and is, a question of fact. Obviously, nor 
could the orders rid Ms Watts, in fact, of her illness. The highest the rather too 
broadly expressed statement in paragraph 3 can be read is that the explanation 
for the agreement to cease s 19 loss of income payments is that Ms Watts was fit 
to return to work. Indeed, as the evidence in this case demonstrates, she was 
already back at work. If Australia Post agreed, by these orders, that Ms Watts 
was fit to return to work and no longer needed compensation under s 19, then it 
is even more curious that less than two months later it was asserting that she 
could not be in the workplace without new and significantly detailed medical 
information. 


214  Nevertheless, somehow Ms Scott-Brown reached the view that the non-work 
related medical restrictions policy should be applied to Ms Watts. It is therefore 
necessary to examine the terms of that policy. 


215  The “Management Overview” of Australia Post’s non-work related medical 
restrictions policy relevantly stated: 


Where an illness or injury is non-work related, management has the responsibility 
to ensure the employee is given the opportunity to upgrade to full duties, wherever 
possible, within a “reasonable” time. Australia Post therefore allows such 
employees to perform restricted duties for a maximum period of three (3) months 
where medical information supports the appropriateness of such duties and the 
employee’s restrictions can be accommodated at his or her workplace. 
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If the employee’s inability to perform his or her job because of his or her 
disability can be overcome through the provision of assistance in the form of 


“services” or some form of physical adjustment to workplace equipment or 
facilities and the provision of that assistance is “reasonable”, Australia Post has an 
obligation to make that adjustment(s). This is known as “reasonable adjustment”. 


If, the employee is unable to perform the “inherent requirements” of his or her 
nominal position within the time-frame allowed under the policy, even with 
“reasonable adjustment”, management will consider redeployment options and if 


unsuccessful, retire the employee after a continuous absence on sick leave of up to 
78 weeks including up to 52 weeks of continuous paid sick leave, depending on the 
employee’s credit. 


(Emphasis in original.) 
216  It can be seen that there is significant disconformity between the summary of 


how the policy is intended to operate and the operation of the DDA, as I have 
described it at [12]-[68] above. Most critically, the policy assumes the concept 
of reasonable adjustments in the DDA operates on the basis of reasonableness, 
when it does not. The policy also assumes limits on an employer’s obligation to 
make reasonable adjustments which are not confined to unjustifiable hardship, 
nor to the more limited operation of the s 21A inherent requirements exception. 


217  The policy is divided into two parts: one dealing with “provision of restricted 
duties” and another dealing with “reasonable adjustments”. The first part 
concentrates on a situation where a worker’s duties need to be altered for a 
temporary period, and during that period the worker may not be performing 
what the policy identifies as the “inherent requirements” of the worker’s 
position. The policy sets out criteria to be considered before restricted duties 
can be provided. Two of those criteria clearly became uppermost in the attitude 
of Australia Post, and Ms Scott-Brown and Ms Garrad in particular: 


a. The nature of the condition and medical prognosis indicates a high 
potential the employee will be able to perform the “inherent requirements” 
of his or her nominal position, within a “reasonable timeframe”; 


b. A “reasonable” duration for the provision of restricted duties, is to be 
established by the workplace manager based on the nature and prognosis 
of the employe’s medical condition. However, the maximum duration for 
the provision of restricted duties is three (3) months; 


(Emphasis in original.) 
218  The next part of the policy — “reasonable adjustment” — is expressed to 


apply only where a “manager is still unable to provide restricted duties after 
taking into consideration the employee’s suggestions”. The policy states: 


5.1 Employee involvement in the consideration of “reasonable adjustment” 
If a manager is still unable to provide restricted duties after taking into 


consideration the employee’s suggestions, consideration must at that same 
meeting with the employee be given to assessing the employee’s restrictions 
against the principles of “reasonable adjustment”. The employee is to be requested 
to suggest the “reasonable adjustment”(s) he or she believes would assist him or 
her in being able to perform the “inherent requirements” of his or her position. 
The employee must be advised that he or she may have a representative, who may 
be a union representative, present as a support during the discussion. 
5.2 What is “reasonable adjustment”? 


“Reasonable adjustment” does not require an employer to alter the nature or the 
“inherent requirements” of the employee’s job, to assign the performance of some 
inherent requirements of an employee’s job to another employee or to create a 
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different job. Rather it is a question of overcoming an employee’s inability, by 
reason of disability, to perform his or her job through the provision of assistance 
in the form of “services” or some form of physical adjustment to workplace 
equipment or facilities which provision is considered to be reasonable. 


 


219  The policy then goes on to set out what should happen if neither restricted 
duties nor reasonable adjustments are available: namely, a direction onto sick 
leave. The policy also contemplates such a direction if the medical information 
provided by the employee is “unclear or does not contain all the required 
information”. There is no doubt that Australia Post took steps it believed were 
consistent with this policy; that, however, says nothing about its compliance or 
non-compliance with the DDA. 


220  The language of the policy indicates it is intended to apply across Australia 
Post’s workforce. There is a great variation in the nature of employment across 
Australia Post’s workforce. A “one size fits all” policy, while providing some 
guidance in a general way, could never seek to replace consideration of 
individual circumstances and needs. As this case so amply demonstrates, 
inflexible insistence on compliance with a policy, rather than an individualised 
consideration of circumstances, can be counterproductive in terms of meeting 
the requirements of the DDA. 


221  When Ms Scott-Brown wrote to Ms Watts to inform her that she had decided 
to apply this policy to Ms Watts, she asserted that “your restrictions are no 
longer regarded as work related (statutory)”. Again, that misrepresents the terms 
of the AAT decision, which says nothing about restricted duties, but only about 
liability to pay compensation for loss of income and for medical expenses. 
Having then stated that Australia Post required further information “as to 
exactly what restrictions apply and how long these will be needed”, 
Ms Scott-Brown made the following rather negative conclusion to the letter: 


Under the terms of the policy, if your medical evidence is not satisfactory and/or 
your workplace cannot accommodate your restrictions, you may be directed to 
remain on sick leave and asked to provide ongoing medical advice. However, 
before this occurs, you would be offered the opportunity to discuss the inability to 
readily provide restricted duties and your manager will consider any reasonable 
suggestions you may have in this regard. 


Again, the disconformities with the operation of the DDA are obvious. 


222  There was no basis in fact to consider that the policy should have been 
applied to Ms Watts. As she responded to Ms Scott-Brown shortly after this 
letter: 


My injury is not a new injury. It is the same injury that relates to my worker’s 
compensation claim and the decision made at the Administrative Appeals 
Tribunal. The circumstances of my injury and any restrictions that apply have not 
changed in any way. Subsequently, Australia Post is fully aware of all the details 
of my injury, including prognosis and restrictions. Furthermore, Australia Post is 
[sic] possession of all related documents from my General Practitioner and 
Psychologist. … 


As suitable employment tasks have been found by Australia Post to currently 
accommodate and assist in the gradual recovery and rehabilitation, there is no 
requirement to repeat this task. There is a clear understanding between Cathy 
Dillon, Chris Schell and myself that there is sufficient work and suitable tasks to 
meet the restrictions that apply to my injury currently and in the future. 
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223  Ms Watts was correct. In terms of the language of the DDA, Australia Post 
was making reasonable adjustments for Ms Watts in the period leading up to the 
direction of Ms Watts onto leave. 


224 Ms Scott-Brown replied to this in the following terms: 
I understand your assertion that your injury is not new and that it is a continuing 
injury resulting from events that occurred at your workplace some time ago. 
However, I also understand that at your recent Tribunal Hearing, you were denied 
further compensation on the basis that the cause of your medical issues are no 
longer be [sic] attributed to the initial work injury. While you have described an 
ongoing health issue, this was not considered by the Tribunal to be a direct result 
of the previous compensation claim. This was the decision of the Tribunal member 
as a result of their deliberations. 


The result of this is that Australia Post has no further obligation to treat your 
matter as a compensable injury and we are required to address your inability to 
return to full work capacity under the non work related medical condition policy. 


225  In my opinion, this sequence of events reveals a fundamental misunderstand- 
ing by Ms Scott-Brown, perpetuated by Ms Garrad and by Australia Post 
generally, as to the nature of the AAT decision, and the position of Ms Watts 
after that decision. It led to the entirely artificial characterisation by 
Ms Scott-Brown of Ms Watts as having a new and different “injury”, with a new 
and different cause. It was that psychological condition which Ms Scott-Brown 
then relied on as the reason that Ms Watts had to be managed under the policy 
and, applying the policy, had to be directed onto sick leave when she did not 
provide medical information satisfactory to Australia Post. 
Conclusions on applicant’s first contentions 


226  In this part of my reasons, I set out my conclusions on Ms Watts’ first 
contention, and on issues which are common to all her contentions. 
Ms Watts had a “disability” for the purposes of the Disability Discrimination 


Act 
227  I find Ms Watts had a disability: namely, her disorder, illness or disease that 


affected her thought processes, perception of reality, emotions or judgment or 
that resulted in disturbed behaviour, within the meaning of s 4(1) of the DDA. 
At all material times, Ms Watts suffered from such an illness, although it was 
diagnosed differently at different times. In 2008, Ms Selvi diagnosed her with 
three separate conditions: 


1. Acute Stress Disorder, (Code: 308.3) as described in the Diagnostic and 
Statistical Manual of Mental Disorders — Fourth Edition (DSM-IV). 


2. Generalized Anxiety Disorder, (Code: 300.02)) as described in the 
Diagnostic and Statistical Manual of Mental Disorders — Fourth Edition 
(DSM-IV). and 


3. Insomnia – Related to Anxiety Disorder, (Code: 307.42)) as described in 
the Diagnostic and Statistical Manual of Mental Disorders — Fourth 
Edition (DSM-IV). 


228  By the time Dr Hollander examined her in April 2012, he diagnosed only one 
condition: adjustment disorder with mixed anxiety and depressed mood that was 
in partial remission. However, I am satisfied that at all material times Ms Watts 
had a psychological condition which was a disability within the meaning of 
s 4(1) of the DDA. Australia Post did not contend otherwise. Contrary to the 
way in which Ms Scott-Brown seems to have approached Ms Watts’ situation, 
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there was no change in the nature of Ms Watts’ illness before, during or after 
the resolution of the AAT proceedings. At all relevant times covered by the 
allegations in this proceeding, a key component was Ms Watts suffered from 
adjustment and anxiety disorders. Her injury or illness remained one which had 
been caused by the events in her workplace involving Ms Marshall and the 
Tomorrow’s Leaders Program selection and feedback process in 2008. Her 
illness had resolved to a significant extent by the end of 2009 such that she was 
back at work, with restrictions. There was, therefore, no change in the nature of 
her disability for the purposes of the DDA either. 


There were reasonable adjustments available for Ms Watts 


229  This conclusion applies to all three of the applicant’s contentions. In my 
opinion, matters such as limited working hours which gradually increased, 
alterations to supervision arrangements, modifications to face-to-face meeting 
requirements, amelioration of deadlines being too tight, changes in the kind of 
work being performed, minimising conflict situations, avoiding the need to lead 
teams, where all those matters are envisaged as necessary for a limited period of 
time of approximately three months, are adjustments which could have been 
made for Ms Watts without imposing unjustifiable hardship on Australia Post. 


230  The adjustments in issue in this case were never of the kind or quality that 
imposed an unjustifiable hardship on Australia Post: not only was that argument 
disavowed by Australia Post in this proceeding, but there also was no evidence 
to support such an argument in any event. Thus, for the purposes of s 5(2), the 
kinds of restrictions under which Ms Watts was working in January 2010 with 
Mr Schell were reasonable adjustments for Ms Watts. The kinds of restrictions 
proposed by Dr Congiu and Ms Selvi were reasonable adjustments for 
Ms Watts. The kinds of restrictions proposed by Dr Hollander were reasonable 
adjustments for Ms Watts. I do not consider there to be any disqualifying 
vagueness about the nature of the adjustments proposed for Ms Watts by 
Dr Congiu and Ms Selvi, as Australia Post sought to contend. Nor was there any 
apparent disqualifying vagueness or uncertainty about the modification 
Ms Watts was working with during her time with Mr Schell. It is likely to 
frustrate the operation and purpose of s 5(2) in circumstances of people with 
psychological conditions if the word “adjustment” in the term “reasonable 
adjustment” was found to require too much precision. In any event, I find no 
material difference in terms of the level of precision between a restriction 
expressed by Ms Selvi as “avoid tasks assigned simultaneously” and a 
restriction expressed by Dr Hollander as “a reduced volume of work 
proportional to her reduced working hours”. Of their nature, adjustments in the 
workplace for employees with psychological conditions or other disorders 
within the definition set out in s 4(1) of the DDA will need to be flexibly and 
generally expressed. 


231  However, I do not accept the applicant’s contention that a return to work 
plan, of itself, falls within the concept of a reasonable adjustment for the 
purposes of s 5(2). The respondent is correct to submit it is too removed from 
the work to be performed. The adjustment must be “for” the person, so the 
person can perform work. While an adjustment can be generally described 
(perhaps more so when dealing with a psychological injury), it must in my 
opinion be a nominated alteration or modification to a matter related to the work 
the person is employed or contracted to perform. 
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Whether section 5(2) imposes a duty 


 
275 


232  I accept that as a matter of construction the language of s 5(2) suggests a 
positive obligation on a discriminator. That is what language of a failure or an 
omission would ordinarily suggest. Section 5(2) is concerned with a state of 
fact: namely, whether certain things were not done, why they were not done and 
what the result was. Inquiring whether a discriminator did not make reasonable 
adjustments fastens on an omission by the discriminator to do something, or a 
proposal not to do something. Using the concept of omission does suggest a 
positive duty to do something. 


233  Thus, if the circumstances concern events in the past, s 5(2) requires the 
Court to determine, as a matter of fact, whether the discriminator did not make 
reasonable adjustments for the person. Alternatively, if the circumstances 
concern events yet to take place or an ongoing situation, s 5(2) requires the 
Court to determine whether the discriminator proposes not to make reasonable 
adjustments for the person. Sitting behind each of those may be the premise that 
the discriminator was obliged to make adjustments unless they imposed 
unjustifiable hardship. However, the assessment of whether there is 
discrimination will focus on what was, in fact, done or not done, rather than on 
any “duty”. 
Australia Post failed to make reasonable adjustments for Ms Watts 


234  The facts in this proceeding concern an ongoing employment situation and 
conceivably could involve both limbs of s 5(2)(a). Ms Watts’ evidence, which 
was not contradicted, was that by the time she took annual leave at the end of 
the year in December 2009 she was working successfully with Mr Schell and 
had almost achieved a return to full-time hours of 7.35 hours per day, in that she 
was working six hours per day, was working autonomously and with limited 
direction. It appears to be common ground she was performing this work at a 
level of AO4 or thereabouts. 


235  She returned to work on 18 January 2010, reporting again to Mr Schell. It 
appears that during the early part of 2010 Ms Watts continued to work for 
Mr Schell, under the same kind of restrictions she had in late 2009. It was in 
early 2010 that Ms Scott-Brown decided to apply the policy to Ms Watts, but 
the evidence is that she remained at work until 18 May 2010, when 
Ms Scott-Brown first directed her to take leave. It appears on the evidence that, 
from 18 May 2010, Ms Watts was absent from the workplace, until her 
unscheduled and uninvited return on 22 June 2010 for a week or so. Another 
direction to take leave was made on 29 June 2010 and from this point Ms Watts 
remained away from her workplace until 31 July 2012. 


236  Given that Ms Watts’ own evidence was that she was working successfully 
and well with Mr Schell, I find there was no failure by Australia Post to make 
reasonable adjustments for her until she was directed to take sick leave. 
Although from early February there was debate about the application of the 
policy to her, the evidence is or suggests that Ms Watts continued to work for 
Mr Schell under existing restrictions until she was directed on to sick leave. 
From 18 May, Ms Watts was absent from the workplace involuntarily. Initially 
she was absent using her own annual leave entitlements. From 29 June 2010 she 
was directed onto sick leave. Her return to work for one week in late June was 
without agreement from Australia Post. I find on and from 18 May 2010 when 
Australia Post directed Ms Watts to remain away from her workplace, Australia 
Post did not make reasonable adjustments for Ms Watts. 
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237  Ms Watts remained on a variety of forms of leave, and subsequently when her 
leave ran out, took leave without pay, until her return to work on 30 July 2012. 
By a letter dated 21 May 2012, Australia Post effectively accepted 
Dr Hollander’s recommendations and proposed that Ms Watts return to her 
position as a bid consultant under the arrangements Dr Hollander had identified. 
In substance, as I find at [208], there was no real difference between what 
Dr Hollander was recommending, the arrangements which had been in place for 
Ms Watts while she was working with Mr Schell under restrictions Australia 
Post identified at least to some extent through information from Dr Saranathan 
and Ms Selvi, and the arrangements proposed by Ms Selvi in her first and 
second reports. Throughout this whole period the modifications for Ms Watts 
were reduced working hours, less complex work, greater supervision and 
support and reduced volume of work. The content and progression of these 
modifications would inevitably vary; however, their character did not change. 


238  Accordingly, I find for that period between 18 May 2010 when she was 
directed by Ms Scott-Brown to go on sick leave, and 21 May 2012 when 
Australia Post accepted she could return to work under arrangements identified 
by Dr Hollander, Australia Post did not make reasonable adjustments for 
Ms Watts. 


239  I reject the respondent’s submission that, because during this entire period 
there was evidence of Australia Post seeking medical information, and seeking 
to apply the terms of the policy to Ms Watts, this constituted Australia Post 
“proposing to make reasonable adjustments” for Ms Watts throughout the entire 
period. First, as a matter of construction as I have outlined at [28]-[34] above, 
that is not in my opinion the operation of this limb of s 5(2)(a). That limb is 
directed to three kinds of circumstances. First, circumstances where the 
aggrieved person does not yet in fact require reasonable adjustments, but the 
alleged discriminator has foreshadowed that, when and if they are required, they 
will not be made. Second, this limb may apply to a situation of continuing 
discrimination and could apply if, for example, Ms Watts had not returned to 
work in July 2012 and remained on leave at the time of determination of this 
proceeding. However that is not the case: her claim concerns past events only. 
Third — and relevantly to the third way the applicant puts her claim — 
s 5(2)(a) must be construed in a way that recognises its operation in a range of 
practical circumstances. Part of the work to be done by the second limb is to 
allow for the position of a discriminator who recognises her or his legal 
responsibilities, but where consideration and implementation of adjustments 
requires a period of time. In those circumstances, it cannot be said, consistently 
with the proper construction of the provision, that a discriminator “proposes not 
to make” reasonable adjustments. That is why it is correct to describe the 
position of Australia Post, after 21 May 2012, as “proposing to make” 
reasonable adjustments for Ms Watts. However, before any acceptance by 
Australia Post of the task of making those adjustments, it is correct to say it was 
not “proposing to make” those adjustments. 


240  Second, the question posed by the statute is expressed in the negative: did 
Australia Post propose not to make reasonable adjustments for Ms Watts? Even 
if I am wrong about the construction of this limb of s 5(2)(a) and it does apply 
to these facts, I am satisfied that, during the period 18 May 2010 to 
approximately 21 May 2012 (when the evidence suggests Australia Post formed 
a view Ms Watts could return to work under the restrictions recommended by 
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Dr Hollander) Australia Post proposed not to make reasonable adjustments for 
Ms Watts. Whether or not it was searching in good faith for some 
accommodation acceptable from its perspective is not the question posed by the 
statute, because of the expansive definition of “reasonable adjustments”. The 
question is whether it proposed to make the kind of modifications and 
alterations I have described in [21]-[27] above. On the evidence it plainly did 
not, and indeed positively refused to at various stages throughout that period. 


 
The requirements of section 5(2)(b) are met for some of the period contended 


for 
241  Section 5(2)(b) proceeds, as the applicant submitted, on the premise that there 


has been a failure to make reasonable adjustments for a person, or there has 
been a proposal not to make reasonable adjustments for a person. In other 
words, it proceeds on the premise that s 5(2)(a) has been made out. It then 
requires an inquiry into the effect of there being no reasonable adjustments for 
the aggrieved person. It directs attention to the substantive outcome of a failure 
to accommodate a person’s disability. Although the provision still requires a 
comparison to be undertaken to identify discrimination, the context in which the 
statute places that comparison is quite different to s 5(1). Both parties’ 
submissions concentrated on an analysis which tended to obscure rather than 
emphasise the differences between s 5(1) and s 5(2). 


242  It is nevertheless correct in my opinion to approach s 5(2)(b) on the basis that 
the function of a comparator in the context of discrimination is to facilitate the 
isolation of the reason why the person was treated as he or she was: Purvis 
at [223] per Gummow, Hayne and Heydon JJ. By removing the nominated 
attribute but otherwise comparing how the aggrieved person was treated in 
comparison with another person in the same or similar circumstances, it is 
thought that the “real reason” for the person’s treatment more readily emerges. 
In the context of s 5(2)(b), it can be said that the “real effect” more readily 
emerges. This explanation in Purvis, combined with the particular language in 
s 5(2)(b), serves to highlight the overlap between “less favourable treatment” 
and “because of the disability” in s 5(2)(b). They are not two separate elements: 
rather, by reason of the comparison required, either the conclusion will be that 
the effect of the failure to make reasonable adjustments was to treat a person 
less favourably because of her disability, or the conclusion will be that it was 
not. 


243  That is why the circumstances with which the comparator is invested are so 
critical. The 2009 amendments did not purport to modify the language used in 
s 5(1) (which was the subject of the decision in Purvis) to describe the 
comparison required. The same language is repeated in s 5(2)(b). Yet the task is 
quite different. Section 5(2)(b) expressly addresses, in my opinion, the finding 
of the plurality in Purvis at [230] that the comparison must identify “all the 
effects and consequences of disability that are manifested to the alleged 
discriminator. What then is asked is: how would that person treat another in 
those same circumstances?” 


244  The distinction between the majority and minority judgments in Purvis was 
the result of a fundamental disagreement in construction concerning s 5(1) of 
the DDA, and whether it was intended to include in the “same or similar 
circumstances” manifestations of a person’s disability, such as uncontrollable 
and violent behaviour. Both the plurality and the Chief Justice held that it was 
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so intended. The plurality explained this by emphasising that the DDA as it then 
stood was concerned with equality of treatment, not equality of outcome. They 
said (at [201]): 


Different comparisons may have to be drawn according to whether the purpose is 
limited to ensuring that persons situated similarly are treated alike, or the purpose 
is wider than that. 


245  As the plurality also pointed out (at [202]), substantive equality directs 
attention to equality of outcome and begins from the premise that “in order to 
treat some persons equally, we must treat them differently”: Regents of 
University of California v Bakke 438 US 265 (1978) at 407 per Blackmun J. 


246  The subject matter of s 5(2) is substantive equality. Its focus is on the effect 
or outcome of not accommodating the needs of a disabled person, or, to use the 
language of Blackmun J, the effect or outcome of not treating them differently. 
As the plurality in Purvis foreshadowed, when that is the task, a different 
comparison is required from that in s 5(1). That is emphasised by the presence 
of s 5(3). 


247  Was the effect of Australia Post failing to make the adjustments I have 
described in [230]-[237] above that Ms Watts was treated less favourably than 
another Australia Post employee without her disability would have been treated 
in those circumstances? In my opinion that question requires an affirmative 
answer, for some of the contested period. 


248  I find that the “treatment” for the purposes of s 5(2)(b) should be identified as 
the direction or insistence by Australia Post that Ms Watts remain away from 
work and use up her leave, then take leave without pay, until medical 
information satisfactory to Australia Post was provided to it. If the adjustments 
had been made, Ms Watts would have remained at work in a modified role, with 
her hours adjusted if need be between full time and something less than full 
time, and with some restrictions around how she was able to deal with 
workplace issues she found stressful, or with workload pressures. That is what 
eventually occurred in fact. Therefore, the effect of Australia Post failing to 
make those adjustments was that Ms Watts had to remain away from work and 
use up her leave, and take leave without pay until she could provide medical 
evidence satisfactory to Australia Post. 


249  Was that effect or outcome to treat Ms Watts less favourably than a person 
without her disability would have been treated in circumstances that were not 
materially different? 


250  In the circumstances of this case then, the comparator must be a person 
without a psychological condition of the kind suffered by Ms Watts. There is no 
reason in principle why an appropriate comparator in a given case might not be 
a person with a different disability. There may well be circumstances where the 
absence of reasonable adjustments means people with certain kinds of 
disabilities are treated less favourably than persons with other kinds of 
disabilities: it would not advance the purpose of the legislation for such 
circumstances to be outside the protection otherwise contemplated by the DDA. 
Indeed the Full Court of this Court has recently dealt with allegations of 
disability discrimination precisely on the basis of a comparison between people 
with different disabilities: see Nojin v Commonwealth (2012) 208 FCR 1 
at [126]-[127] per Buchanan J, at [242] per Katzmann J. Although the 
respondent relied on remarks from Gilmour J in Gaffney at [137] to support the 


1098







 


222 FCR 220] WATTS v AUSTRALIA POST (Mortimer J) 279 


proposition that the comparator should have no disability, it does not appear 
from his Honour’s reasons that there was any argument put to his Honour on 
this point in a way which may be necessary in this case. 


251  One of the difficulties with the comparators suggested by both parties, and 
indeed many of the arguments on other aspects of unlawful discrimination by 
both parties, is they ignore what I consider to be a critical fact: namely, that 
Ms Watts was not away from the workplace when what in my opinion was the 
act of discrimination occurred. She was in the workplace, performing alternative 
and modified duties for Mr Schell. This is not, in my opinion, a “return to work” 
case at all. It is about a return to an employee’s contracted position. 


252  In my opinion, for the circumstances here to be “not materially different”, as 
s 5(2)(b) requires, the (hypothetical) comparator Australia Post employee must 
be in the circumstances facing Ms Watts in approximately February 2010. That 
is, she was at work, performing modified or restricted duties in another part of 
Australia Post’s business, performing well and to her supervisor’s satisfaction. 
She was not in her contracted role as bid manager, and had not been for some 
time. In order for the circumstances to be “not materially different”, the 
comparator must, in my opinion, be performing modified or restricted duties 
because of an injury found to be work related. Like Ms Watts, the comparator 
will have a long and good performance record with Australia Post and will be 
willing to return to her position as bid manager. Like Ms Watts, there will be no 
evidence to suggest that the comparator will ultimately be unable to return to 
her position as bid manager. 


253  Where there was no apparent difficulty with the employee continuing (at least 
for some period) in the modified or restricted duties, and no suggestion the 
person would ultimately be unable to return to her position as bid manager, 
would Australia Post have required such an employee instead to provide further 
medical information setting out whether and how that employee could return, 
substantively straight away, to the full-time position as bid manager for which 
she was employed? That is, effectively, what Ms Scott-Brown required of 
Ms Watts in and from February 2010. Would Australia Post have directed such 
an employee to take leave if the information was not provided? 


254  In my opinion the answer to these questions is “no”. That is because Australia 
Post would, I infer, have continued to deal with that employee on the basis of 
rehabilitating her from her work-related injury and effecting a transition back to 
her position as bid manager. For example, in my opinion, if a bid manager had 
a back injury which was work related but the employee was back at work on 
modified duties, I find Australia Post would have let that employee remain at 
work and transition back to a bid manager position. 


255  Without the adjustments being made for her, Ms Watts’s psychological 
condition meant she could not return to a full-time position as bid manager in 
February 2010, when Australia Post (through Ms Scott-Brown) first raised the 
matter of her returning to this position, nor by 18 May 2010 when Australia 
Post directed her to remove herself from the workplace and go on leave. This 
outcome, for Ms Watts, was less favourable than a comparator employee. 


256  No doubt Ms Scott-Brown’s rather sudden intervention in February 2010, 
seeking to apply a policy that did not in its terms squarely apply to Ms Watts, 
was a key event, one that proved disastrous for both Ms Watts and Australia 
Post. I have dealt at [210]-[225] above with why the application of the policy to 
Ms Watts was misconceived. For the task required by s 5(2)(b) this is, however, 
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nothing more than a circumstantial explanation of why there might have been a 
failure to make the adjustments Ms Watts required in a timely manner. This 
explanation does not affect the conclusions I have reached. 


257  Australia Post’s invocation of the policy is a distraction from the task under 
the DDA. It seemed to contend that, unless there was a challenge by the 
applicant to the lawfulness of the policy, she could not succeed. This approach 
misunderstands the operation of the relevant aspects of the DDA. The DDA is 
concerned with conduct: what an aggrieved person must prove, first and 
foremost, is the conduct the discriminator is alleged to have engaged in. That 
conduct will then be characterised in accordance with the DDA as properly 
construed, including ascertaining the reason for the conduct (s 5(1)) and, more 
importantly in the present case, the effect of that conduct (s 5(2)). 


258  There is no doubt Ms Scott-Brown sought strictly to adhere to the policy in 
the way she dealt with Ms Watts. There is some force in the applicant’s 
submission that the focus of those at Australia Post most closely dealing with 
Ms Watts (such as Ms Scott-Brown and Ms Garrad) was really on enforcing 
compliance with what they considered the policy required, in the face of what 
they saw as a lack of cooperation and a degree of belligerence by Ms Watts. 
Whether or not Australia Post’s conduct was consistent with its internal policy 
does not alter the analysis required by the DDA. Conduct pursued because an 
employer’s policy requires it to be pursued can just as much constitute unlawful 
discrimination as conduct pursued without guidance from a policy. There is, as 
I have observed at [22], nothing in a cause of action based on direct 
discrimination as defined in s 5(2) of the DDA which authorises the Court to 
assess the reasonableness of the decision-making processes, or the reasonable- 
ness of the conduct, of an alleged discriminator. 


259  Australia Post also submitted it was an important factor that Ms Watts had 
never been certified by her treating GP, Dr Saranathan, as fit to return to her 
duties as bid manager before August 2012. This, it said, also indicated she could 
not have been treated less favourably because she was never certified as fit for 
her position as bid manager without restrictions. Given the matters I have set 
out above about the construction and operation of s 5(2), this submission is 
perhaps ill-suited to s 5(2) and better suited to s 5(1). Nevertheless, for 
completeness’ sake I address it. 


260  It is not in dispute that Dr Saranathan had been providing similarly-worded 
medical certificates in respect of Ms Watts for the period she was working with 
Mr Schell. It is also not disputed that he continued to provide medical 
certificates once she was directed to go on leave by Ms Scott-Brown in 
June 2010. Most of those certificates were not in evidence, but Ms Garrad’s 
evidence was that the certificates stated that she was fit to return to the full 
duties of her nominal position on reduced hours, but subject to Ms Selvi’s 
prescribed restrictions. This accords with emails from Ms Scott-Brown which 
were in evidence. 


261  However, the certificate which was relied on by Australia Post for its 
contention (that Ms Watts had never been certified as fit to return to her position 
as bid manager) assists Ms Watts’ arguments rather than those of Australia Post. 
It is dated 5 May 2010 and covers a period of a month from that date. In form, 
it is a certificate used for workers’ compensation claims, although clearly that is 
not the use to which it was being put for Ms Watts. It described the injury or 
illness as “Mishandling of selection process for development Program. 
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Significant Depression and Anxiety leading to Insomnia”. It describes 
Ms Watts’ type of work as “Bid Consultant”. It certifies that she is “Fit for 
modified duties” from 5 May 2010 to 2 June 2010, with restrictions specified as 
“5-7.35 hours per day, Mon-Fri. RTW must take into consideration Andrea’s 
medical and psychological needs as specified in the letter from Muradiye Selvi”. 
It sets a next review date of 3 June 2010. I infer Dr Saranathan was aware 
Ms Selvi would shortly be supplying a report to Australia Post. The evidence is 
that 7.35 hours per day is full-time hours. This medical certificate was 
contemplating Ms Watts could work full-time hours. It placed no inflexible 
restrictions on the way she needed to perform her work, but rather advised her 
employer to “consider” Ms Watts’ medical and psychological needs as Ms Selvi 
described them. 


262  There is nothing in the contents of this certificate which could support a 
contention that Ms Watts’ treating GP was advising she could not remain at 
work with reasonable adjustments, or which supported the need for a direction 
that she stay away from work on sick leave. Quite the contrary. That is why 
s 5(2)(b) is made out — without Australia Post supplying those reasonable 
adjustments, the effect was that Ms Watts was unable to return to her position as 
bid manager. 


263  A final point should be made about the analysis required by s 5(2). The focus 
of s 5(2) on the effect of not making reasonable adjustments, as distinct from 
the focus of s 5(1) on the reason for a person’s treatment, means that it is 
unclear what role s 10 of the DDA has to play in any application of s 5(2). In 
my opinion, it may be very little, but that is not a matter I need to decide in the 
present case. 


264  Section 5(2)(b) requires, as I have outlined, an effect of the failure to make 
reasonable adjustments to be identified. That is a factual question. Here, the 
effect I have identified on the evidence is twofold. First, the failure to make 
reasonable adjustments prevented Ms Watts from returning to her role as bid 
manager when Australia Post wanted her to do so in and from February 2010. In 
turn, the second effect was that Australia Post directed her to remain away from 
work, using up her leave, as it was not satisfied she could return to her position 
as bid manager. Those effects of Australia Post’s failure to make reasonable 
adjustments continued for so long as Ms Watts was willing and ready to return 
to work, and resulted in less favourable treatment of Ms Watts than a 
comparator employee. 


265  Nevertheless, in my opinion there was a point at which, on the facts of this 
case, those effects of Australia Post’s failure to make adjustments ceased. There 
came a point at which it was not Australia Post’s refusal to modify temporarily 
Ms Watts’ working hours, or alter temporarily the contents of the role she was 
performing, that was keeping her away from work. There came a point at which 
it was not Australia Post’s refusal to modify temporarily how Ms Watts could 
deal with workplace stressors or workload pressures that was keeping her away 
from work. Rather, there came a point at which what was keeping her away 
from work (and compelling her to use up her leave or take leave without pay) 
was her own lack of cooperation with her employer, and thus her own 
willingness and readiness to return to work. That point was reached when, 
having had a long list of questions about why she needed to see Dr Hollander 
answered, Ms Watts still refused to see him. 


266 The first appointment for Ms Watts to see Dr Hollander was scheduled for 
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4 February 2011. As I set out at [184] above, Ms Watts had communicated some 
concerns to Australia Post about the necessity for this appointment, and 
suggested that it be postponed. This, it must be remembered, was prior to 
Ms Watts providing Australia Post with the second report by Ms Selvi, on 
21 February 2011. At this stage, Ms Watts was asking Australia Post to accept 
Ms Selvi’s advice and recommendations. These events also occurred in the 
context of Australia Post undertaking a “reasonable adjustments assessment”, 
which I describe in more detail at [192]-[196] above. However, by April 2011, 
the “reasonable adjustments assessment” process within Australia Post had 
concluded, Ms Watts had provided Ms Selvi’s second report to Australia Post 
and been told by Ms Scott-Brown that the report was unsatisfactory for its 
purposes. Yet, Ms Watts still refused to attend an appointment with 
Dr Hollander. In my opinion, it is at this point, in late April 2011, that 
Ms Watts’ lack of cooperation and lack of willingness and readiness to return to 
work resulted in the effect that Ms Watts was kept away from work. It was no 
longer Australia Post’s failure to make reasonable adjustments which had the 
effect of keeping Ms Watts away from work. 


267  In making this finding, I have relied on the following evidence. First, 
Ms Watts’ refusal, in writing to Australia Post on 21 April 2011, to see 
Dr Hollander at her scheduled appointment on 29 April 2011 (to which I refer in 
more detail at [197] above). Second, her continuing refusal, I infer, between 
April and October 2011, to cooperate in securing an appointment with 
Dr Hollander. Third, following a formal written direction to Ms Watts that she 
attend an appointment with Dr Hollander, made by Australia Post on 
13 October 2011, Ms Watts’ continued unwillingness to attend appointments 
made for her with Dr Hollander, demonstrated by her ongoing debate with 
Australia Post about the lawfulness of its direction, and her insistence that 
appointments made for her with Dr Hollander be rescheduled (set out 
at [198]-[201] above). 


268  Although the direction to take leave remained in place, the period between 
21 April 2011 when Ms Watts refused in writing to see Dr Hollander, and when 
she in fact did see him in late April 2012, was a period out of the workplace 
because of Ms Watts’ lack of cooperation. It was no longer the effect of 
Australia Post’s failure to make reasonable adjustments for her psychological 
condition. It was the effect of her own, uncooperative, decision-making. By this 
stage she was not, I find, willing and ready to return to work. She had become, 
for her own reasons (about which I need not and do not make any findings) 
fixated on securing a resolution to her return to work on her terms and only on 
her terms. That resolve only broke down when she was faced with the 
possibility of losing her employment due to non-compliance with her 
employer’s direction, and even then she complied under much protest. 


269  If Ms Watts had complied in a timely fashion with Australia Post’s request to 
be independently assessed by Dr Hollander, then what occurred in April 2012 
through to July 2012 would, I am prepared to infer and to find, have occurred in 
April 2011 through to July 2011. Ms Watts could have been back at work by the 
end of July 2011 instead of the end of July 2012. 


270  Accordingly I find there was discrimination within the meaning of s 5(2) of 
the DDA between 18 May 2010 and 21 April 2011, but not between 
21 April 2011 and when Ms Watts returned to her bid manager position on 
31 July 2012. 
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Was the discrimination unlawful? 
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271  In my opinion there were contraventions of s 15(2)(b) of the DDA as 
contended by the applicant. The matters Ms Watts has identified (see [66] 
above) are benefits associated with her employment. They are the kinds of 
matters that an employee would usually enjoy and secure through attendance at 
the workplace and participation as a productive member of a workforce. 
Bearing in mind that these terms are to be seen neither from the exclusive 
perspective of the employer or the employee, these are positive outcomes an 
employee could ordinarily expect to enjoy and receive from attendance at work. 
Since they are essentially positive matters, they are within s 15(2)(b) rather than 
s 15(2)(d), in my opinion. 


272  In her applications and consolidated amended statement of claim dealing with 
both proceedings, the applicant nominated a variety of dates on which she 
alleged the unlawful discrimination began. However, by the time of trial and in 
final submissions, it was clear that she sought relief in respect of loss from 
June 2010 through to 30 July 2012. That is the case to which Australia Post 
responded. I have taken the reference to June 2010 to mean the direction given 
to Ms Watts on 29 June 2010 that she take sick leave and remain away from 
work. Accordingly, despite my finding that there was discrimination from 
18 May 2010, it is not appropriate on the applicant’s case as it was articulated at 
trial to grant any relief for the period 18 May to 28 June 2010. 


Conclusions on applicant’s second argument 
273  Given my findings on the first argument, it is not necessary to determine the 


narrower ground relied on by the applicant, in relation to the periods 
June 2010 – February 2011, and February 2011 – June 2012. This ground is 
based on Ms Watts having identified reasonable adjustments through the two 
reports by Ms Selvi, and so dates from the time of Ms Selvi’s first report. 


274  For reasons I have outlined above, the adjustments were available from 
before the time Ms Scott-Brown decided that the policy should be applied to 
Ms Watts. There was no attempt by Australia Post to replicate how Ms Watts 
was working with Mr Schell within the bid management team, nor to approach 
Ms Watts (and Ms Selvi) to see how Ms Watts might restart working in the bid 
management team with the kind of transition that resulted in her successfully 
working with Mr Schell. There has been no suggestion that any of the kinds of 
adjustments proposed (including those rejected by Australia Post in its internal 
assessment in March 2011) imposed unjustifiable hardship on Australia Post, 
nor could that reasonably be suggested. The failure to make reasonable 
adjustments had the effect required by s 5(2)(b) but, as I have explained above, 
only until April 2011, and not thereafter. Those findings apply equally to the 
applicant’s second argument and do not alter the period over which there was 
unlawful discrimination. 


Conclusions on applicant’s third argument 
275  Similarly, this much more confined argument need not be determined in light 


of the findings I have already made. I have already found that, between 
Dr Hollander’s report and Ms Watts’ return to work in July 2012, reasonable 
adjustments were available in Australia Post’s workplace for Ms Watts. I have 
also found those adjustments had always been available. There was no 
vagueness about them which was not inherent in the kinds of adjustments they 
were. Neither Ms Selvi nor Dr Saranathan ever expressed any of their 
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recommendations in absolute terms. No-one suggested Ms Watts could never be 
subject to a tight deadline for the first three months. The recommendation was 
to “avoid” them. These kinds of qualitative recommendations are to be expected 
when one is dealing with a psychological condition and a transition back into 
the role in which the illness previously arose. Dr Hollander’s report in a sense 
recognised this, including recognising what Ms Watts was, and had always 
been, capable of doing. 


276  However, if I am wrong about my conclusions on the first and second 
argument, then in my opinion it is clear that there was no unlawful 
discrimination by Australia Post in the period after it received Dr Hollander’s 
report. 


277  The phrase “does not make … reasonable adjustments” should, as I have 
observed at [30] above, be construed as incorporating some time for 
consideration and implementation of reasonable adjustments by the discrimina- 
tor. That, in a sense, is why the alternative of “proposes not to make reasonable 
adjustments” is present. A discriminator would no doubt be considered to be 
“proposing” to make reasonable adjustments if, over a short period of time, it 
had accepted its legal responsibility to do so and was planning and arranging 
implementation of them. That is the situation in this proceeding, certainly by 
Australia Post’s letter of 21 May 2012. In that letter, Australia Post states that it 
received Dr Hollander’s report on 9 May 2012. The interval between 9 and 
21 May is the kind of period the legislation contemplates for a discriminator to 
accept legal responsibility and consider implementation. This scheme must be 
given a practical effect. 


Does the exception in section 21A apply? 
278  For the reasons I have set out above, it is clear that s 21A(4) excludes s 21A 


from having any operation in relation to discrimination which is unlawful by 
reason of s 15(2)(b) or s 15(2)(d). 


279  I have already expressed my reasons why it is not appropriate to consider the 
submission that the application of the policy to Ms Watts involved any change 
in the terms and conditions of her employment, such as to engage s 15(2)(a) and 
therefore s 21A. 


Loss and damage 
280  Section 46PO(4) of the Australian Human Rights Commission Act empowers 


the Court to grant relief when it is satisfied there has been unlawful 
discrimination by a respondent. Relevantly, it provides: 


(4) If the court concerned is satisfied that there has been unlawful 
discrimination by any respondent, the court may make such orders 
(including a declaration of right) as it thinks fit, including any of the 
following orders or any order to a similar effect: 


… 
(b) an order requiring a respondent to perform any reasonable act or 


course of conduct to redress any loss or damage suffered by an 
applicant; 


… 
(d) an order requiring a respondent to pay to an applicant damages by 


way of compensation for any loss or damage suffered because of 
the conduct of the respondent; 


281 The provision grants plenary power to the Court to make orders “as it thinks 


1104







 


222 FCR 220] WATTS v AUSTRALIA POST (Mortimer J) 285 


fit”. In particular, subs 4(d) provides the Court with a “wide discretion as to the 
amount of compensation the Court may order for loss or damage suffered 
because of unlawful discrimination”: Ewin v Vergara (No 3) [2013] FCA 1311 
at [601] per Bromberg J. The Court’s exercise of that discretion is to be 
governed by the text of the relevant statute: Qantas Airways Ltd v Gama (2008) 
167 FCR 537 at [94] per French and Jacobson JJ. The principles relevant to the 
assessment of damages in tort may be of assistance (see Hall v A & A Sheiban 
Pty Ltd (1989) 20 FCR 217 at 239 per Lockhart J, at 281 per French J), but only 
to the extent that they do not conflict with the words of the statute: Ewin 
at [604] per Bromberg J. 


282  An order for compensation may be made for “any loss or damage suffered 
because of the conduct of the respondent”. Phrases such as “by reason of”, 
“because of” and “by virtue of” require a “practical application of causation 
principles”: Macabenta v Minister for Immigration and Multicultural Affairs 
(1998) 90 FCR 202 at 213. A phrase like “because of” “implies a relationship of 
cause and effect” between the unlawful conduct of the respondent and the 
damage incurred by the applicant: see Human Rights and Equal Opportunity 
Commission v Mount Isa Mines Ltd (1993) 46 FCR 301 at 321 per Lockhart J; 
Ewin at [605]. 


283  The parties have agreed on the calculations of specific loss of leave 
entitlements, income while on unpaid leave and loss of opportunity of bonuses, 
filing a spreadsheet reflecting that agreement. 


284  The applicant submitted an appropriate way to compensate her for the loss of 
her leave was to order that Australia Post re-credit it. Australia Post did not 
submit there was no power to make such an order. I am satisfied there is power 
to make such an order under either s 46PO(4) or under s 23 of the Federal 
Court of Australia Act 1976 (Cth). Since I have found that one of the benefits 
which Ms Watts has been denied is the choice to use her sick and recreation 
leave as she needed or chose to, orders to re-credit that leave most closely 
reflect the kind of compensation which is consistent with my findings. It will, as 
much as an order operating on past conduct can, restore Ms Watts to the 
position she would have been in, had the unlawful discrimination not occurred. 
There should be a discount of 50% in respect of her sick leave re-credit, to take 
into account the likelihood that Ms Watts would have accessed quite a lot of her 
sick leave, even if she had returned to the bid management team. The evidence 
about her past use of sick leave during her return to work predominantly with 
Mr Schell after October 2008 supports this finding. 


285  There is no evidence about the pattern of Ms Watts’ use of recreation or 
annual leave other than that, based on the amount she had to her credit and 
available to be used during 2010-2012, she did not previously take all her leave 
entitlements annually. There should be a discount of 25% applied to annual 
leave to be re-credited, on the basis she would have used some of that leave. If 
Ms Watts had entitlements to long service leave, they should be wholly 
re-credited, because there is no evidence to suggest she would otherwise have 
accessed that leave. 


286  Ms Watts may have been entitled to compensation for loss of income during 
any period of unlawful discrimination where she had to take leave without pay. 
However, on the evidence it appears that she did not use up her paid 
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entitlements until 4 August 2011. Since I have found there was no unlawful 
discrimination after 21 April 2011, Ms Watts is not entitled to compensation for 
loss of income. 


287  If I was wrong in the conclusions I have reached at [241]-[268] above about 
when the effects of Australia Post’s failure to make reasonable adjustments 
cease, and therefore when the discrimination ceases, I would in any event have 
found that Ms Watts failed to mitigate her losses, or failed reasonably to avoid 
further damage by way of economic loss, by her lack of cooperation with her 
employer in attending for a medical examination with Dr Hollander on and 
from April 2011. 


288  In my opinion, Ms Watts’ conduct was unreasonable in not attending to see 
Dr Hollander promptly after she was requested to do so by Australia Post, and 
after all her extensive questions about why she needed to do so had been 
answered. The evidence discloses no good reason at all for her prevarication 
about appointments made on her behalf. Her subsequent conduct in April 2012 
attending for and participating responsibly in an appointment with Dr Hollander 
can only be explained, I find, by her finally realising her employment itself was 
in jeopardy because of her lack of cooperation. Australia Post should not have 
had to reach a point in its working relationship with Ms Watts where it had to 
resort to such a direction, but her lack of cooperation finally brought the matter 
to that level. The evidence discloses that none of the reasons she initially gave 
for not attending with Dr Hollander ended up in fact operating as impediments 
to her attendance. 


289  In the context of other statutory compensation schemes, a failure reasonably 
to avoid damage has been held to justify refusal to order compensation even 
though the contravention may have continued for longer than the period covered 
by the award of compensation. The relevant authorities mostly concern s 82 of 
the Trade Practices Act 1974 (Cth) (the TPA). For example, in Murphy v 
Overton Investments Pty Ltd (2001) 112 FCR 182 at [47], Branson J held 
(RD Nicholson J agreeing): 


an applicant will not recover under s 82 of the TPA loss or damage which he or 
she could reasonably have avoided (Finucane v New South Wales Egg 
Corporation (1988) 80 ALR 486 per Lockhart J at 519; Leigh Enterprises v 
Transcrete Pty Ltd (1984) ATPR 40-452 per Fitzgerald J at 45,234; Brown v Jam 
Factory Pty Ltd (1981) 53 FLR 340 per Fox J at 351). While the authorities speak 
of a duty to mitigate loss, the basis of that duty is to be found, in my view, in the 
statutory requirement that the loss or damage recoverable under s 82 be loss or 
damage suffered “by conduct of another person”. Where any loss or damage could 
reasonably have been avoided, it is, in the context of s 82 of the TPA, to be 
regarded not as loss or damage suffered by reason of the conduct of another, but 
loss or damage suffered by reason of the unreasonable conduct of the applicant. 


Section 46PO(4)(d) is expressed in terms similar to s 82 of the TPA. It provides 
that the Court may make “an order requiring a respondent to pay to an applicant 
damages by way of compensation for any loss or damage suffered because of 
the conduct of the respondent”. 


290  A similar approach was taken to an equivalent compensation provision by the 
New South Wales Administrative Decisions Tribunal in Smith v Department of 
Education and Communities (NSW) [2013] NSWADT 162. 


291 In my opinion, between April 2011 and April 2012, any economic loss 
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suffered by Ms Watts was not because of the conduct of Australia Post: it was 
because of her unreasonable and to my mind inexplicable lack of cooperation in 
attending Dr Hollander for a medical examination when asked. 


292  The applicant sought to have an amount awarded in respect of her 
superannuation entitlements. What that order might be was not specified by the 
applicant. 


293  There is no evidence before the Court about Ms Watts’ superannuation 
entitlements, nor what occurred to them between May 2010 and April 2011, 
given she was on some form of leave during that time. The applicant, having 
failed to adduce any evidence about whether she has sustained a loss of 
entitlements of this nature, or to quantify them, has failed to discharge her 
burden of proof in relation to this category of loss and no award should be 
made. 


294  Ms Watts also claimed by way of compensation an order that Australia Post 
pay her bonuses she maintained she would have earned had she been at work as 
a bid consultant. The amounts were calculated by reference to bonuses 
previously paid to Ms Watts. Australia Post submitted that there should be no 
compensation for lost bonuses because Ms Watts has not proven she would have 
been entitled to such bonuses. Ms Psarologos’ evidence was that only 
employees with a performance rating of about 3 and above were awarded 
bonuses. After her return to work in July 2012, his evidence was that Ms Watts 
was given a performance rating of 2 for the 2012/2013 year. I accept that 
evidence. In my opinion, even if she had been at work for those two years (and, 
contrary to my findings, was subject to unlawful discrimination for that whole 
time), it is likely on the whole of the evidence that Ms Watts would have been 
working at less than her full capacity for much of the time, and that she may 
have had periods where she had ongoing difficulties at work affecting her 
performance. There was evidence that had occurred in the period between her 
return to work in 2008 and her direction onto sick leave in May 2010. For 
example, Mr Schell annexed to his affidavit a series of emails from Ms Watts 
between 12 February 2009 and 16 July 2009 where Ms Watts sought reductions 
to her working hours from time to time. I am not prepared to find on the balance 
of probabilities that she would have had a performance rating at 3 or above such 
as to entitle her to a bonus. 


295  Finally, Ms Watts is entitled to compensation for the stress, anxiety and 
disruption the unlawful discrimination has caused. In her own evidence, 
Ms Watts describes the effect of Australia Post’s conduct on her in the following 
way: 


I was willing and able to return to my work as a Bid Consultant (on a graduated 
adjusted basis) during the whole period from the provision of the first Selvi report 
until my actual return to work in 30 July 2012. 


The long delay in providing a return to work program for me has had a terrible 
effect. I felt rejected and sidelined. My life was put on hold for over two years and 
I was unable to apply my skills as a Bid Consultant. The long drawn-out delay did 
nothing to assist me in my recovery from the psychological injury which had 
given rise to the need for a return to work program. 


The way I was treated was humiliating and disrespectful. I have been a very 
good and loyal employee of the Respondent. I consider that I have performed well 
for Australia Post. I have never been subject to discipline for poor performance or 
misconduct. I have never come close, apart from the threats made to me because 
of my resistance to another medical examination by Dr Hollander. 
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296  She was not cross-examined on this evidence and I accept it, to the extent it 
relates to events until April 2011. 


297  In a report annexed to her affidavit given in this proceeding, Ms Selvi 
describes the effect of Australia Post’s conduct on Ms Watts, as she observed 
Ms Watts, in the following way: 


I have had the opportunity to work with Ms Watts over an extended period of time 
and feel confident in my assessment of her as a highly motivated and enthusiastic 
woman who’s primary goal over this period of time has been to return to her 
former position with Australia Post. … Ms Watts prides herself and values the 
work ethos … . Her sense of self worth and self esteem revolve around her ability 
to work as a valued member of society. She places great worth and value on her 
ability to work and be productive. These are values that she has voiced throughout 
the time that I have been working with her. 


… 
Having had extensive experience with injured workers, I am acquainted with 


how difficult it is to motivate workers after an injury to make the attempt to return 
to work. Both medical treatment providers, the employer and insurance companies 
must invest in vast resources to motivate injured workers back to work and have 
to deal with serious barriers. In respect to Ms Watts she has been keen and 
motivated to get back to work within 3 months of her injury, her attitude about 
returning to her former position with Australia Post was the same from the start … 


It was anticipated in early 2010 that psychological intervention with Ms Watts 
would reduce by mid 2010 and end within few months as she was making great 
progress at work and had further anticipated that once pending mediation took 
place and some legal issues resolved that she would be back at her pre injury 
position and that her life would return to normal. 


Unfortunately this is not what happened. The decision taken by Australia Post 
in early 2010 to consider Ms Watts’s medical restrictions as “Non Work Related 
Medical Restriction” caused a major regression in her overall mental health and 
emotional stability and seriously impacted upon her sense of self-esteem and 
self-confidence. She was concerned and worried about loosing her job and not 
having the opportunity for gainful employment. She was confused, agitated and 
felt a sense of injustice about what she was going through. 


… 
It is my opinion that Ms Watts suffered … psychological turmoil and emotional 


distress for over 20 months as she waited with feelings of helplessness and 
hopelessness not knowing about the direction of her vocational future which she 
felt were in the hands of Australia Post. 


298  This part (as well as other parts) of Ms Selvi’s affidavit was subject to an 
objection by Australia Post. After hearing submissions and following some 
concessions on behalf of the applicant, this part and some other parts were 
admitted. Thereafter, Ms Selvi was not cross-examined on it. I accept her 
evidence in these paragraphs. 


299  In her second report of February 2011, Ms Selvi also described the effect of 
the unlawful discrimination on Ms Watts, as she had observed it: 


Throughout my involvement with Ms Watts, which has extended over a period of 
two and half years I have found her always to be highly motivated to help herself 
overcome her predicament and she took an active part in all areas of her 
rehabilitation. In particular she has always been dedicated and motivated for a 
viable return back to her job which she enjoys and values as the most important 
thing in her life. 
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Having gained substantial benefit from for psychological rehabilitation 
Ms Watts used the opportunity to negotiate a return back to Australia Post and by 
late October 2008 she was back at work with a vision to gradually return to her 
pre injury position and normal working hours. 


Over the course of the next 12 months Ms Watts condition in respect to 
psychological health continued to improve as she increased her working hours and 
was gradually taking on more responsible duties. 


Despite the workplace stressors in respect to her return to work plans, Ms Watts 
used the strategies she had developed in her psychological sessions to cope with 
these and focus on trying to improve the quality of her life and return to her full 
time employment at her usual occupation. 


In fact, as stressful as it was for Ms Watts to have to deal with, she was 
preparing for mediation which she accepted was a vital step towards recovery and 
the opportunity to move on in her career which was very important to her. 


Ms Watts was progressing very well and it was anticipated that by mid 2010 she 
would be working normal hours and possibly at the same level of work which she 
was performing before her injuries. However, work place issues relating to “NON 
WORK RELATED MEDICAL RESTRITIONS” [sic] made in early 2010, 
unfortunately halted both her vocational and psychological rehabilitation. 


Ms Watts attended her sessions during this period very distressed and once 
again disillusioned about the way she was being treated, she simply wanted to get 
on with her life and her job at work but expressed that she felt victimised and hurt 
by what was happening. She once again was exhibiting symptoms of anxiety and 
the sleep problems which had resolved, had once again become a problem. 


Given her level motivation and determination despite the new stressors which 
confronted her, she was able to cognitively reappraise her situation and developed 
coping strategies to allow her to remain at her job and to gradually work towards 
her goals of increasing her hours and meeting the inherent requirements of her pre 
injury position. 


Hence, on the 16th of June 2010 Ms Watts was cleared to continue to work six 
hours each day performing the duties which she had been performing while she 
had been back at her job which she had reported was a an A05 level. 


300  I also accept Ms Selvi’s evidence to the extent she observed a tangible effect 
on Ms Watts from Australia Post’s conduct and a regression in terms of the 
symptomatology of her psychological condition. However, throughout this 
period Ms Watts also presented a determined, sustained and forceful opposition 
to Australia Post’s management of her return to work. That is evident in all the 
correspondence before the Court. There was also evidence of Ms Watts 
attending meetings with Australia Post in which at least some Australia Post 
employees had asserted she was somewhat overbearing. She was dealing 
regularly and productively with her union representatives. Most importantly of 
all, her evidence to the Court was, and her representations to Australia Post 
were, that at all times throughout this period she was ready, willing and able to 
return to work (with appropriate modifications). This is not an employee who 
was so wholly undone by the treatment of her employer that she was unable to 
work. Quite the contrary. Further, I find Ms Watts has a great deal of strength of 
character and dealt reasonably well with the way Australia Post treated her, 
preferring to stand her ground and insist on what she believed she was entitled 
to. By the time she saw Dr Hollander, his opinion was that her psychological 
condition was in partial remission and her health had improved. Further, I find 
that some of her distress and anxiety was of her own making: that is, by reason 
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of her uncooperative and stubborn approach to her employer’s requests for 
information. Not all her distress and anxiety was caused by the unlawful 
discrimination. 


301  For those reasons, and taking into account my finding that the compensable 
period is 18 May 2010 to 21 April 2011, I do not consider a large award for 
distress, hurt and humiliation is justified. I award her $10,000 for this head of 
compensation. Since the second proceeding included allegations of a 
continuation of the discrimination alleged in the first proceeding, as well as new 
discrimination after February 2011, I consider it appropriate to award the 
compensation in the second proceeding. 


302  In the originating applications filed for each proceeding, further non- 
pecuniary orders were sought. Some, such as orders seeking that the applicant 
be returned to work in her pre-injury role with the respondent (sought in the first 
proceeding filed on 13 December 2011, prior to Ms Watts’ return to work in 
July 2012) and orders that the respondent organise and pay for a mediation 
between Ms Marshall and the applicant, are no longer relevant to the 
proceeding. Others, such as orders that the respondent reimburse the applicant 
for costs associated with obtaining medical information, an order that staff of 
Australia Post who work with Ms Watts undertake disability awareness training, 
and an order for a formal written apology from Australia Post to Ms Watts, were 
not pursued in written submissions or at trial and, on that basis, I do not propose 
to make those orders. 


303  No declarations were sought by the applicant in her originating applications. 
However, given that the Court has allowed the applicant’s claim only in part, in 
my opinion it is appropriate to grant declarations with respect to the precise 
dates of contravention of the DDA by the respondent, in each proceeding as 
applicable. 


The parties will be given a short period of time in which to prepare proposed 
orders reflecting my reasons, including proposed orders as to costs. 


Orders accordingly 
Solicitors for the applicant: AED Legal Centre. 
Solicitors for the respondent: Minter Ellison. 


TAMARA BOONE 
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Preamble 


 
The General Conference of the International Labour Organisation, 


 
Having been convened at Geneva by the Governing Body of the International Labour Office and having met in its Sixty-ninth 
Session on 1 June 1983, and 


Noting the existing international standards contained in the Vocational Rehabilitation (Disabled) Recommendation, 1955, and 
the Human Resources Development Recommendation, 1975, and 


Noting that since the adoption of the Vocational Rehabilitation (Disabled) Recommendation, 1955, significant developments 
have occurred in the understanding of rehabilitation needs, the scope and organisation of rehabilitation services, and the law 
and practice of many Members on the questions covered by that Recommendation, and 


 
Considering that the year 1981 was declared by the United Nations General Assembly the International Year of Disabled 
Persons, with the theme "full participation and equality" and that a comprehensive World Programme of Action concerning 
Disabled Persons is to provide effective measures at the international and national levels for the realisation of the goals of "full 
participation" of disabled persons in social life and development, and of "equality", and 


Considering that these developments have made it appropriate to adopt new international standards on the subject which take 
account, in pa1ticular, of the need to ensure equality of opportunity and treatment to all categories of disabled persons, in both 
rural and urban areas, for employment and integration into the community, and 


 
Having decided upon the adoption of ce1tain proposals with regard to vocational rehabilitation which is the fourth item on the 
agenda of the session, and 


Having determined that these proposals shall take the form of an international Convention, 
 


adopts this twentieth day of June of the year one thousand nine hundred and eighty-three the following Convention, which may 
be cited as the Vocational Rehabilitation and Employment (Disabled Persons) ConYention, 1983: 


 
 


PART I. DEFINITION AND SCOPE 
 


A1·ticle 1 
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1. For the purposes of this Convention, the term disabled person means an individual whose prospects of securing, retaining and 
advancing in suitable employment are substantially reduced as a result of a duly recognised physical or mental impairment. 


2. For the purposes of this Convention, each Member shall consider the purpose of vocational rehabilitation as being to enable a 
disabled person to secure, retain and advance in suitable employment and thereby to further such person's integration or 
reintegration into society. 


3. The provisions of this Convention shall be applied by each Member through measures which are appropriate to national 
conditions and consistent with national practice. 


4. The provisions of this Convention shall apply to all categories of disabled persons. 
 


PART II. PRINCIPLES OF VOCATIONAL REHABILITATION AND EMPLOYMENT 
POLICIES FOR DISABLED PERSONS 


 
Article2 


Each Member shall, in accordance with national conditions, practice and possibilities, formulate, implement and periodically 
review a national policy on vocational rehabilitation and employment of disabled persons. 


Article3 
The said policy shall aim at ensuring that appropriate vocational rehabilitation measures are made available to all categories of 
disabled persons, and at promoting employment opportunities for disabled persons in the open labour market. 


A1·ticle 4 
The said policy shall be based on the principle of equal opportunity between disabled workers and workers generally. Equality of 
opportunity and treatment for disabled men and women workers shall be respected. Special positive measures aimed at effective 
equality of opportunity and treatment between disabled workers and other workers shall not be regarded as discriminating against 
other workers. 


Article 5 
The representative organisations of employers and workers shall be consulted on the implementation of the said policy, including 
the measures to be taken to promote co-operation and co-ordination between the public and private bodies engaged in vocational 
rehabilitation activities. The representative organisations of and for disabled persons shall also be consulted. 


 
PART III. ACTION AT THE NATIONAL LEVEL FOR THE DEVELOPMENT OF 


VOCATIONAL REHABILITATION AND EMPLOYMENT SERVICES FOR DISABLED 
PERSONS 


 
Article 6 


Each Member shall, by laws or regulations or by any other method consistent with national conditions and practice, take such steps 
as may be necessary to give effect to Articles 2, 3, 4 and 5 of this Convention. 


A1·ticle 7 
The competent authorities shall take measures \-vith a view to providing and evaluating vocational guidance, vocational training, 
placement, employment and other related services to enable disabled persons to secure, retain and advance in employment; 
existing senices for workers generally shall, wherever possible and appropriate, be used with necessary adaptations. 


Article 8 
Measures shall be taken to promote the establishment and development of vocational rehabilitation and employment senices for 
disabled persons in rural areas and remote communities. 


Article 9 
Each Member shall aim at ensuring the training and availability of rehabilitation counsellors and other suitably qualified staff 
responsible for the vocational guidance, vocational training, placement and employment of disabled persons. 


PART IV. FINAL PROVISIONS 
 


Article 10 1113
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The formal ratifications of this Convention shall be communicated to the Director-General of the International Labour Office for 
registration. 


Article 11 


1. This Convention shall be binding only upon those Members of the International Labour Organisation whose ratifications have 
been registered with the Director-General. 


2. It shall come into force twelve months after the date on which the ratifications of two Members have been registered with the 
Director-General. 


3. Thereafter, this Convention shall come into force for any Member twelve months after the date on which its ratification has been 
registered. 


 
Article 12 


1. A Member which has ratified this Convention may denounce it after the expiration of ten years from the date on which the 
Convention first comes into force, by an act communicated to the Director-General of the International Labour Office for 
registration. Such denunciation shall not take effect until one year after the date on which it is registered. 


2. Each Member which has ratified this Convention and which does not, within the year following the expiration of the period of ten 
years mentioned in the preceding paragraph, exercise the right of denunciation provided for in this Article, will be bound for 
another period of ten years and, thereafter, may denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article. 


 
Article 13 


1. The Director-General of the International Labour Office shall notify all Members of the International Labour Organisation of the 
registration of all ratifications and denunciations communicated to him by the Members of the Organisation. 


2. When notifying the Members of the Organisation of the registration of the second ratification communicated to him, the 
Director-General shall draw the attention of the Members of the Organisation to the date upon which the Convention v.ill come into 
force. 


 
A1·ticle 14 


The Director-General of the International Labour Office shall communicate to the Secretary-General of the United Nations for 
registration in accordance with Article 102 of the Charter of the United Nations full particulars of all ratifications and acts of 
denunciation registered by him in accordance ,\1th the provisions of the preceding Articles. 


Article 15 
At such times as it may consider necessary the Governing Body of the International Labour Office shall present to the General 
Conference a report on the working of this Convention and shall examine the desirability of placing on the agenda of the Conference 
the question of its revision in whole or in part. 


Article 16 
1. Should the Conference adopt a new Convention revising this Convention in whole or in part, then, unless the new Convention 
othenvise provides- 


(a) the ratification by a Member of the new revising Convention shall ipso jure involve the immediate denunciation of this 
Convention, notwithstanding the provisions of Article 12 above, if and when the new revising Convention shall have come into 
force; 


(b) as from the date when the new revising Convention comes into force this Convention shall cease to be open to ratification 
by the Members. 


2. This Convention shall in any case remain in force in its actual form and content for those Members which have ratified it but 
have not ratified the re\1sing Convention. 


 
Article 17 


The English and French versions of the text of this Convention are equally authoritative. 
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Preainble 
 


The General Conference of the International Labour Organisation, 
 


Having been convened at Geneva by the Governing Body of the International Labour Office and having met in its Sixty-ninth 
Session on 1 June 1983, and 


Noting the existing international standards contained in the Vocational Rehabilitation (Disabled) Recommendation, 1955, and 
 


Noting that since the adoption of the Vocational Rehabilitation (Disabled) Recommendation, 1955, significant developments 
have occurred in the understanding of rehabilitation needs, the scope and organisation of rehabilitation services, and the law 
and practice of many Members on the questions covered by that Recommendation, and 


 
Considering that the year 1981 was declared by the United Nations General Assembly the International Year of Disabled 
Persons, with the theme fulll pa1ticipation and equality and that a comprehensive World Programme of Action concerning 
Disabled Persons is to provide effective measures at the international and national levels for the realisation of the goals of full 
participation of disabled persons in social life and development, and of equality, and 


 
Considering that these developments have made it appropriate to adopt new international standards on the subject which take 
account, in particular, of the need to ensure equality of opportunity and treatment to all categories of disabled persons, in both 
rural and urban areas, for employment and integration into the community, and 


 
Having decided upon the adoption of ce1tain proposals with regard to vocational rehabilitation which is the fourth item on the 
agenda of the session, and 


 
Having determined that these proposals shall take the form of a Recommendation supplementing the Vocational Rehabilitation 
and Employment (Disabled Persons) Convention, 1983, and the Vocational Rehabilitation (Disabled) Recommendation, 1955, 


adopts this twentieth day of June of the year one thousand nine hundred and eighty-three, the following Recommendation, 
which may be cited as the Vocational Rehabilitation and Employment (Disabled Persons) Recommendation, 1983. 


 
 
 


I. Definitions and Scope 
 


1. In applying this Recommendation, as well as the Vocational Rehabilitation (Disabled) Recommendation, 1955, Members should 
consider the term disabled person as meaning an individual whose prospects of securing, retaining and advancing in suitable 
employment are substantially reduced as a result of a duly recognised physical or mental impairment. 


2. In applying this Recommendation, as well as the Vocational Rehabilitation (Disabled) Recommendation, 1955, Members should 
consider the purpose of vocational rehabilitation, as defined in the latter Recommendation, as being to enable a disabled person to 
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secure, retain and advance in suitable employment and thereby to further such person's integration or reintegration into society. 
 


3. The provisions of this Recommendation should be applied by Members through measures which are appropriate to 
national conditions and consistent with national practice. 


4. Vocational rehabilitation measures should be made available to all categories of disabled persons. 
 


5. In planning and providing services for the vocational rehabilitation and employment of disabled persons, existing vocational 
guidance, vocational training, placement, employment and related services for workers generally should, wherever possible, be used 
with any necessary adaptations. 


6. Vocational rehabilitation should be started as early as possible. For this purpose, health-care systems and other bodies 
responsible for medical and social rehabilitation should co-operate regularly with those responsible for vocational rehabilitation. 


 
II. Vocational Rehabilitation and Employment Opportunities 


 
7. Disabled persons should enjoy equality of opportunity and treatment in respect of access to, retention of and advancement in 
employment which, wherever possible, corresponds to their own choice and takes account of their individual suitability for such 
employment. 


8. In providing vocational rehabilitation and employment assistance to disabled persons, the principle of equality of opportunity 
and treatment for men and women workers should be respected. 


9. Special positive measures aimed at effective equality of opportunity and treatment between disabled workers and other workers 
should not be regarded as discriminating against other workers. 


10. Measures should be taken to promote employment opportunities for disabled persons which conform to the employment and 
salmy standards applicable to workers generally. 


11. Such measures, in addition to those enumerated in Part VII of the Vocational Rehabilitation (Disabled) Recommendation, 1955, 
should include: 


(a) appropriate measures to create job opportunities on the open labour market, including financial incentives to employers to 
encourage them to provide training and subsequent employment for disabled persons, as well as to make reasonable 
adaptations to workplaces, job design, tools, machine1y and work organisation to facilitate such training and employment; 


(b) appropriate government support for the establishment of various types of sheltered employment for disabled persons 
for whom access to open employment is not practicable; 


(c) encouragement of co-operation between sheltered and production workshops on organisation and management questions 
so as to improve the employment situation of their disabled workers and, wherever possible, to help prepare them for 
employment under normal conditions; 


(d) appropriate government support to vocational training, vocational guidance, sheltered employment and placement services 
for disabled persons run by non-governmental organisations; 


(e) encouragement of the establishment and development of co-operatives by and for disabled persons and, if appropriate, 
open to workers generally; 


(f) appropriate government support for the establishment and development of small-scale industry, co-operative and other 
types of production workshops by and for disabled persons (and, if appropriate, open to workers generally), provided such 
workshops meet defined minimum standards; 


(g) elimination, by stages if necessary, of physical, communication and architectural barriers and obstacles affecting transport 
and access to and free movement in premises for the training and employment of disabled persons; appropriate standards 
should be taken into account for new public buildings and facilities; 


(h) wherever possible and appropriate, facilitation of adequate means of transpo1t to and from the places of rehabilitation and 
work according to the needs of disabled persons; 


(i) encouragement of the dissemination of information on examples of actual and successful instances of the integration of 
disabled persons in employment; 
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(j) exemption from the levy of internal taxes or other internal charges of any kind, imposed at the time of importation or 
subsequently on specified articles, training materials and equipment required for rehabilitation centres, workshops, employers 
and disabled persons, and on specified aids and devices required to assist disabled persons in securing and retaining 
employment; 


(k) provision of part-time employment and other job arrangements, in accordance with the capabilities of the individual 
disabled person for whom full-time employment is not immediately, and may not ever be, practicable; 


(1) research and the possible application of its results to various types of disability in order to fmther the participation of 
disabled persons in ordinary working life; 


(m) appropriate government support to eliminate the potential for exploitation within the framework of vocational training 
and sheltered employment and to facilitate transition to the open labour market. 


12. In devising programmes for the integration or reintegration of disabled persons into working life and society, all forms of 
training should be taken into consideration; these should include, where necessary and appropriate, vocational preparation and 
training, modular training, training in activities of daily living, in literacy and in other areas relevant to vocational rehabilitation. 


13. To ensure the integration or reintegration of disabled persons into ordinary working life, and thereby into society, the need 
for special support measures should also be taken into consideration, including the provision of aids, devices and ongoing 
personal services to enable disabled persons to secure, retain and advance in suitable employment. 


14. Vocational rehabilitation measures for disabled persons should be followed up in order to assess the results of these measures. 
 


III. Community Participation 
 


15. Vocational rehabilitation services in both urban and rural areas and in remote communities should be organised and operated 
with the fullest possible community participation, in particular with that of the representatives of employers', workers' and 
disabled persons' organisations. 


16. Community participation in the organisation of vocational rehabilitation services for disabled persons should be facilitated 
by carefully planned public information measures with the aims of: 


(a) informing disabled persons, and if necessary their families, about their rights and opportunities in the employment field; 
and 


(b) overcoming prejudice, misinformation and attitudes unfavourable to the employment of disabled persons and their 
integration or reintegration into society. 


17. Community leaders and groups, including disabled persons themselves and their organisations, should co-operate with 
health, social welfare, education, labour and other relevant government authorities in identifying the needs of disabled persons 
in the community and in ensuring that, wherever possible, disabled persons are included in activities and services available 
generally. 


18. Vocational rehabilitation and employment services for disabled persons should be integrated into the mainstream of 
community development and where appropriate receive financial, material and technical support. 


19. Official recognition should be given to voluntary organisations which have a particularly good record of providing 
vocational rehabilitation services and enabling disabled persons to be integrated or reintegrated into the worklife of the 
community. 


 
IV. Vocational Rehabilitation in Rural Areas 


 
20. Particular efforts should be made to ensure that vocational rehabilitation services are provided for disabled persons in rural 
areas and in remote communities at the same level and on the same terms as those provided for urban areas. The development of 
such services should be an integral part of general rural development policies. 


21. To this end, measures should be taken, where appropriate, to: 
 


(a) designate existing rural vocational rehabilitation services or, if these do not exist, vocational rehabilitation services in urban 
areas as focal points to train rehabilitation staff for rural areas; 
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(b) establish mobile vocational rehabilitation units to serve disabled persons in rural areas and to act as centres for the 
dissemination of information on rural training and employment opportunities for disabled persons; 
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(c) train rural development and community development workers in vocational rehabilitation techniques; 
 


(d) provide loans, grants or tools and materials to help disabled persons in rural communities to establish and manage co- 
operatives or to work on their own account in cottage industry or in agricultural, craft or other activities; (e) incorporate 
assistance to disabled persons into existing or planned general rural development activities; 


(f) facilitate disabled persons' access to housing within reasonable reach of the workplace. 
 


V. Training of Staff 
 


22. In addition to professionally trained rehabilitation counsellors and specialists, all other persons who are involved in the 
vocational rehabilitation of disabled persons and the development of employment opportunities should be given training or 
orientation in rehabilitation issues. 


23. Persons engaged in vocational guidance, vocational training and placement of workers generally should have an adequate 
knowledge of disabilities and their limiting effects, as well as a knowledge of the support services available to facilitate a disabled 
person's integration into active economic and social life. Opportunities should be provided for such persons to update their 
knowledge and extend their experience in these fields. 


24. The training, qualifications and remuneration of staff engaged in the vocational rehabilitation and training of disabled persons 
should be comparable to those of persons engaged in general vocational training who have similar duties and responsibilities; 
career opportunities should be comparable for both groups of specialists and transfers of staff between vocational rehabilitation 
and general vocational training should be encouraged. 


25. Staff of vocational rehabilitation, sheltered and production workshops should receive, as part of their general training and as 
appropriate, training in workshop management as well as in production and marketing techniques. 


26. Wherever sufficient numbers of fully trained rehabilitation staff are not available, measures should be considered for recruiting 
and training vocational rehabilitation aides and auxiliaries. The use of such aides and auxiliaries should not be resorted to as a 
permanent substitute for fully trained staff. Wherever possible, provision should be made for further training of such personnel in 
order to integrate them fully into the trained staff. 


27. Where appropriate, the establishment of regional and subregional vocational rehabilitation staff training centres should be 
encouraged. 


28. Staff engaged in vocational guidance, vocational training, placement and employment support of disabled persons should have 
appropriate training and experience to recognise the motivational problems and difficulties that disabled persons may experience 
and, within their competence, deal with the resulting needs. 


29. Where appropriate, measures should be taken to encourage disabled persons to undergo training as vocational rehabilitation 
personnel and to facilitate their entry into employment in the rehabilitation field. 


30. Disabled persons and their organisations should be consulted in the development, provision and evaluation of 
training programmes for vocational rehabilitation staff. 


 
VI. The Contribution of Employers' and Workers' Organisations to the Development 


of Vocational Rehabilitation Services 
 


31. Employers' and workers' organisations should adopt a policy for the promotion of training and suitable employment of 
disabled persons on an equal footing with other workers. 


32. Employers' and workers' organisations, together with disabled persons and their organisations, should be able to contribute to 
the formulation of policies concerning the organisation and development of vocational rehabilitation services, as well as to carry out 
research and propose legislation in this field. 


33. Wherever possible and appropriate, representatives of employers', workers' and disabled persons' organisations should be 
included in the membership of the boards and committees of vocational rehabilitation and training centres used by disabled 
persons, which make decisions on policy and technical matters, 'Aith a view to ensuring that the vocational rehabilitation 
programmes correspond to the requirements of the various economic sectors. 
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34. Wherever possible and appropriate, employers and workers' representatives in the undertaking should co-operate with 
appropriate specialists in considering the possibilities for vocational rehabilitation and job reallocation of disabled persons 
employed by that undertaking and for giving employment to other disabled persons. 


35. Wherever possible and appropriate, undertakings should be encouraged to establish or maintain their own vocational 
rehabilitation services, including various types of sheltered employment, in close co-operation with community-based and other 
rehabilitation services. 


36. Wherever possible and appropriate, employers' organisations should take steps to: 
 


(a) advise their members on vocational rehabilitation services which could be made available to disabled workers; 
 


(b) co-operate with bodies and institutions which promote the reintegration of disabled persons into active working life by 
providing, for instance, information on working conditions and job requirements which disabled persons have to meet; 


(c) advise their members on adjustments which could be made for disabled workers to the essential duties or requirements of 
suitable jobs; 


(d) advise their members to consider the impact that reorganising production methods might have, so that disabled persons 
are not inadvertently displaced. 


37. Wherever possible and appropriate, workers' organisations should take steps to: 
 


(a) promote the participation of disabled workers in discussions at the shop-floor level and in works councils or any other 
body representing the workers; 


(b) propose guidelines for the vocational rehabilitation and protection of workers who become disabled through sickness or 
accident, whether work-related or not, and have such guidelines included in collective agreements, regulations, arbitration 
awards or other appropriate instruments; 


(c) offer advice on shop-floor arrangements affecting disabled workers, including job adaption, special work organisation, trial 
training and employment and the fixing of work norms; 


(d) raise the problems of vocational rehabilitation and employment of disabled persons at trade union meetings and inform 
their members, through publications and seminars, of the problems of and possibilities for the vocational rehabilitation and 
employment of disabled persons. 


 
VII. The Contribution of Disabled Persons and Their Organisations to the 


Development of Vocational Rehabilitation Services 
 


38. In addition to the participation of disabled persons, their representatives and organisations in rehabilitation activities referred to 
in Paragraphs 15, 17, 30, 32 and 33 of this Recommendation, measures to involve disabled persons and their organisations in the 
development of vocational rehabilitation services should include: 


(a) encouragement of disabled persons and their organisations to participate in the development of community activities aimed 
at vocational rehabilitation of disabled persons so as to further their employment and their integration or reintegration into 
society; 


(b) appropriate government support to promote the development of organisations of and for disabled persons and their 
involvement in vocational rehabilitation and employment services, including support for the provision of training programmes 
in self-advocacy for disabled persons; 


(c) appropriate government support to these organisations to undertake public education programmes which project a positive 
image of the abilities of disabled persons. 


 
VIII. Vocational Rehabilitation Under Social Security Schemes 


 
39. In applying the provisions of this Recommendation, Members should also be guided by the provisions of Article 35 of the Social 
Security (Minimum Standards) Convention, 1952, of Article 26 of the Employment Injury Benefits Convention, 1964, and of Article 
13 of the Invalidity, Old-Age and Survivors' Benefits Convention, 1967, in so far as they are not bound by obligations arising out of 
ratification of these instruments. 
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40. vVherever possible and appropriate, social security schemes should provide, or contribute to the organisation, development and 
financing of training, placement and employment (including sheltered employment) programmes and vocational rehabilitation 
services for disabled persons, including rehabilitation counselling. 


41. These schemes should also provide incentives to disabled persons to seek employment and measures to facilitate a 
gradual transition into the open labour market. 


 


 
42. Measures should be taken to ensure, as far as practicable, that policies and programmes concerning vocational rehabilitation 
are co-ordinated with policies and programmes of social and economic development (including scientific research and advanced 
technology) affecting labour administration, general employment policy and promotion, vocational training, social integration, 
social security, cooperatives, rural development, small-scale industry and crafts, safety and health at work, adaptation of methods 
and organisation of work to the needs of the individual and the improvement of working conditions. 


 
See related 


 
 


See also 
 


Submissions to competent authorities by country 
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CONVENTION ON THE RIGHTS OF PERSONS 
WITH DISABILITIES 


 
Preamble 


 
The States Parties to the present Convention, 


 
(a) Recalling the principles proclaimed in the Charter of the United 


Nations which recognize the inherent dignity and worth and the equal and 
inalienable rights of all members of the human family as the foundation of 
freedom, justice and peace in the world, 


 
(b) Recognizing that the United Nations, in the Universal Declaration 


of Human Rights and in the International Covenants on Human Rights, has 
proclaimed and agreed that everyone is entitled to all the rights and freedoms 
set forth therein, without distinction of any kind, 


 
(c) Reaffirming the universality, indivisibility, interdependence and 


interrelatedness of all human rights and fundamental freedoms and the need for 
persons with disabilities to be guaranteed their full enjoyment without 
discrimination, 


 
(d) Recalling the International Covenant on Economic, Social and 


Cultural Rights, the International Covenant on Civil and Political Rights, the 
International Convention on the Elimination of All Forms of Racial 
Discrimination, the Convention on the Elimination of All Forms of 
Discrimination against Women, the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the 
Rights of the Child, and the International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Families, 


 
(e) Recognizing that disability is an evolving concept and that 


disability results from the interaction between persons with impairments and 
attitudinal and environmental barriers that hinders their full and effective 
participation in society on an equal basis with others, 


 
(f) Recognizing the importance of the principles and policy 


guidelines contained in the World Programme of Action concerning Disabled 
Persons and in the Standard Rules on the Equalization of Opportunities for 
Persons with Disabilities in influencing the promotion, formulation and 
evaluation of the policies, plans, programmes and actions at the national, 
regional and international levels to further equalize opportunities for persons 
with disabilities, 


 
(g) Emphasizing the importance of mainstreaming disability issues as 


an integral part of relevant strategies of sustainable development, 
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(h) Recognizing also that discrimination against any person on the 
basis of disability is a violation of the inherent dignity and worth of the human 
person, 


 
(i) Recognizing further the diversity of persons with disabilities, 


 
(j) Recognizing the need to promote and protect the human rights of 


all persons with disabilities, including those who require more intensive 
support, 


 
(k) Concerned that, despite these various instruments and 


undertakings, persons with disabilities continue to face barriers in their 
participation as equal members of society and violations of their human rights 
in all parts of the world, 


 
(l) Recognizing the importance of international cooperation for 


improving the living conditions of persons with disabilities in every country, 
particularly in developing countries, 


 
(m) Recognizing the valued existing and potential contributions made 


by persons with disabilities to the overall well-being and diversity of their 
communities, and that the promotion of the full enjoyment by persons with 
disabilities of their human rights and fundamental freedoms and of full 
participation by persons with disabilities will result in their enhanced sense of 
belonging and in significant advances in the human, social and economic 
development of society and the eradication of poverty, 


 
(n) Recognizing the importance for persons with disabilities of their 


individual autonomy and independence, including the freedom to make their 
own choices, 


 
(o) Considering that persons with disabilities should have the 


opportunity to be actively involved in decision-making processes about 
policies and programmes, including those directly concerning them, 


 
(p) Concerned about the difficult conditions faced by persons with 


disabilities who are subject to multiple or aggravated forms of discrimination 
on the basis of race, colour, sex, language, religion, political or other opinion, 
national, ethnic, indigenous or social origin, property, birth, age or other status, 


 
(q) Recognizing that women and girls with disabilities are often at 


greater risk, both within and outside the home, of violence, injury or abuse, 
neglect or negligent treatment, maltreatment or exploitation, 


 
(r) Recognizing that children with disabilities should have full 


enjoyment of all human rights and fundamental freedoms on an equal basis 
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with other children, and recalling obligations to that end undertaken by States 
Parties to the Convention on the Rights of the Child, 


 
(s) Emphasizing the need to incorporate a gender perspective in all 


efforts to promote the full enjoyment of human rights and fundamental 
freedoms by persons with disabilities, 


 
(t) Highlighting the fact that the majority of persons with disabilities 


live in conditions of poverty, and in this regard recognizing the critical need to 
address the negative impact of poverty on persons with disabilities, 


 
(u) Bearing in mind that conditions of peace and security based on 


full respect for the purposes and principles contained in the Charter of the 
United Nations and observance of applicable human rights instruments are 
indispensable for the full protection of persons with disabilities, in particular 
during armed conflicts and foreign occupation, 


 
(v) Recognizing the importance of accessibility to the physical, 


social, economic and cultural environment, to health and education and to 
information and communication, in enabling persons with disabilities to fully 
enjoy all human rights and fundamental freedoms, 


 
(w) Realizing that the individual, having duties to other individuals 


and to the community to which he or she belongs, is under a responsibility to 
strive for the promotion and observance of the rights recognized in the 
International Bill of Human Rights, 


 
(x) Convinced that the family is the natural and fundamental group 


unit of society and is entitled to protection by society and the State, and that 
persons with disabilities and their family members should receive the 
necessary protection and assistance to enable families to contribute towards the 
full and equal enjoyment of the rights of persons with disabilities, 


 
(y) Convinced that a comprehensive and integral international 


convention to promote and protect the rights and dignity of persons with 
disabilities will make a significant contribution to redressing the profound 
social disadvantage of persons with disabilities and promote their participation 
in the civil, political, economic, social and cultural spheres with equal 
opportunities, in both developing and developed countries, 


 
Have agreed as follows: 
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Purpose 
 


The purpose of the present Convention is to promote, protect and ensure 
the full and equal enjoyment of all human rights and fundamental freedoms by 
all persons with disabilities, and to promote respect for their inherent dignity. 


 
Persons with disabilities include those who have long-term physical, 


mental, intellectual or sensory impairments which in interaction with various 
barriers may hinder their full and effective participation in society on an equal 
basis with others. 


 
Article 2 


Definitions 
 


For the purposes of the present Convention: 
 


“Communication” includes languages, display of text, Braille, tactile 
communication, large print, accessible multimedia as well as written, audio, 
plain-language, human-reader and augmentative and alternative modes, means 
and formats of communication, including accessible information and 
communication technology; 


 
“Language” includes spoken and signed languages and other forms of 


non spoken languages; 
 


“Discrimination on the basis of disability” means any distinction, 
exclusion or restriction on the basis of disability which has the purpose or 
effect of impairing or nullifying the recognition, enjoyment or exercise, on an 
equal basis with others, of all human rights and fundamental freedoms in the 
political, economic, social, cultural, civil or any other field. It includes all 
forms of discrimination, including denial of reasonable accommodation; 


 
“Reasonable accommodation” means necessary and appropriate 


modification and adjustments not imposing a disproportionate or undue 
burden, where needed in a particular case, to ensure to persons with disabilities 
the enjoyment or exercise on an equal basis with others of all human rights and 
fundamental freedoms; 


 
“Universal design” means the design of products, environments, 


programmes and services to be usable by all people, to the greatest extent 
possible, without the need for adaptation or specialized design. “Universal 
design” shall not exclude assistive devices for particular groups of persons 
with disabilities where this is needed. 
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General principles 
 


The principles of the present Convention shall be: 
 


(a) Respect for inherent dignity, individual autonomy including the 
freedom to make one’s own choices, and independence of persons; 


 
(b) Non-discrimination; 


 
(c) Full and effective participation and inclusion in society; 


 
(d) Respect for difference and acceptance of persons with disabilities 


as part of human diversity and humanity; 
 


(e) Equality of opportunity; 
 


(f) Accessibility; 
 


(g) Equality between men and women; 
 


(h) Respect for the evolving capacities of children with disabilities 
and respect for the right of children with disabilities to preserve their 
identities. 


 
Article 4 


General obligations 
 


1. States Parties undertake to ensure and promote the full realization of all 
human rights and fundamental freedoms for all persons with disabilities 
without discrimination of any kind on the basis of disability. To this end, States 
Parties undertake: 


 
(a) To adopt all appropriate legislative, administrative and other 


measures for the implementation of the rights recognized in the present 
Convention; 


 
(b) To take all appropriate measures, including legislation, to modify 


or abolish existing laws, regulations, customs and practices that constitute 
discrimination against persons with disabilities; 


 
(c) To take into account the protection and promotion of the human 


rights of persons with disabilities in all policies and programmes; 
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(d) To refrain from engaging in any act or practice that is inconsistent 
with the present Convention and to ensure that public authorities and 
institutions act in conformity with the present Convention; 


 
(e) To take all appropriate measures to eliminate discrimination on 


the basis of disability by any person, organization or private enterprise; 
 


(f) To undertake or promote research and development of universally 
designed goods, services, equipment and facilities, as defined in article 2 of the 
present Convention, which should require the minimum possible adaptation 
and the least cost to meet the specific needs of a person with disabilities, to 
promote their availability and use, and to promote universal design in the 
development of standards and guidelines; 


 
(g) To undertake or promote research and development of, and to 


promote the availability and use of new technologies, including information 
and communications technologies, mobility aids, devices and assistive 
technologies, suitable for persons with disabilities, giving priority to 
technologies at an affordable cost; 


 
(h) To provide accessible information to persons with disabilities 


about mobility aids, devices and assistive technologies, including new 
technologies, as well as other forms of assistance, support services and 
facilities; 


 
(i) To promote the training of professionals and staff working with 


persons with disabilities in the rights recognized in the present Convention so 
as to better provide the assistance and services guaranteed by those rights. 


 
2. With regard to economic, social and cultural rights, each State Party 
undertakes to take measures to the maximum of its available resources and, 
where needed, within the framework of international cooperation, with a view 
to achieving progressively the full realization of these rights, without prejudice 
to those obligations contained in the present Convention that are immediately 
applicable according to international law. 


 
3. In the development and implementation of legislation and policies to 
implement the present Convention, and in other decision-making processes 
concerning issues relating to persons with disabilities, States Parties shall 
closely consult with and actively involve persons with disabilities, including 
children with disabilities, through their representative organizations. 


 
4. Nothing in the present Convention shall affect any provisions which are 
more conducive to the realization of the rights of persons with disabilities and 
which may be contained in the law of a State Party or international law in force 
for that State. There shall be no restriction upon or derogation from any of the 
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human rights and fundamental freedoms recognized or existing in any State 
Party to the present Convention pursuant to law, conventions, regulation or 
custom on the pretext that the present Convention does not recognize such 
rights or freedoms or that it recognizes them to a lesser extent. 


 
5. The provisions of the present Convention shall extend to all parts of 
federal States without any limitations or exceptions. 


 
Article 5 


Equality and non-discrimination 
 


1. States Parties recognize that all persons are equal before and under the 
law and are entitled without any discrimination to the equal protection and 
equal benefit of the law. 


 
2. States Parties shall prohibit all discrimination on the basis of disability 
and guarantee to persons with disabilities equal and effective legal protection 
against discrimination on all grounds. 


 
3. In order to promote equality and eliminate discrimination, States Parties 
shall take all appropriate steps to ensure that reasonable accommodation is 
provided. 


 
4. Specific measures which are necessary to accelerate or achieve de facto 
equality of persons with disabilities shall not be considered discrimination 
under the terms of the present Convention. 


 
Article 6 


Women with disabilities 
 


1. States Parties recognize that women and girls with disabilities are 
subject to multiple discrimination, and in this regard shall take measures to 
ensure the full and equal enjoyment by them of all human rights and 
fundamental freedoms. 


 
2. States Parties shall take all appropriate measures to ensure the full 
development, advancement and empowerment of women, for the purpose of 
guaranteeing them the exercise and enjoyment of the human rights and 
fundamental freedoms set out in the present Convention. 


 
Article 7 


Children with disabilities 
 


1. States Parties shall take all necessary measures to ensure the full 
enjoyment by children with disabilities of all human rights and fundamental 
freedoms on an equal basis with other children. 


1130







2. In all actions concerning children with disabilities, the best interests of 
the child shall be a primary consideration. 


 
3. States Parties shall ensure that children with disabilities have the right to 
express their views freely on all matters affecting them, their views being 
given due weight in accordance with their age and maturity, on an equal basis 
with other children, and to be provided with disability and age-appropriate 
assistance to realize that right. 


 
Article 8 


Awareness-raising 
 


1. States Parties undertake to adopt immediate, effective and appropriate 
measures: 


 
(a) To raise awareness throughout society, including at the family 


level, regarding persons with disabilities, and to foster respect for the rights 
and dignity of persons with disabilities; 


 
(b) To combat stereotypes, prejudices and harmful practices relating 


to persons with disabilities, including those based on sex and age, in all areas 
of life; 


 
(c) To promote awareness of the capabilities and contributions of 


persons with disabilities. 
 


2. Measures to this end include: 
 


(a) Initiating and maintaining effective public awareness campaigns 
designed: 


 
(i) To nurture receptiveness to the rights of persons with disabilities; 


 
(ii) To promote positive perceptions and greater social awareness 
towards persons with disabilities; 


 
(iii) To promote recognition of the skills, merits and abilities of 
persons with disabilities, and of their contributions to the workplace and 
the labour market; 


 
(b) Fostering at all levels of the education system, including in all 


children from an early age, an attitude of respect for the rights of persons with 
disabilities; 


 
(c) Encouraging all organs of the media to portray persons with 


disabilities in a manner consistent with the purpose of the present Convention; 
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(d) Promoting awareness-training programmes regarding persons 
with disabilities and the rights of persons with disabilities. 


 
Article 9 


Accessibility 
 


1. To enable persons with disabilities to live independently and participate 
fully in all aspects of life, States Parties shall take appropriate measures to 
ensure to persons with disabilities access, on an equal basis with others, to the 
physical environment, to transportation, to information and communications, 
including information and communications technologies and systems, and to 
other facilities and services open or provided to the public, both in urban and 
in rural areas. These measures, which shall include the identification and 
elimination of obstacles and barriers to accessibility, shall apply to, inter alia: 


 
(a) Buildings, roads, transportation and other indoor and outdoor 


facilities, including schools, housing, medical facilities and workplaces; 
 


(b) Information, communications and other services, including 
electronic services and emergency services. 


 
2. States Parties shall also take appropriate measures: 


 
(a) To develop, promulgate and monitor the implementation of 


minimum standards and guidelines for the accessibility of facilities and 
services open or provided to the public; 


 
(b) To ensure that private entities that offer facilities and services 


which are open or provided to the public take into account all aspects of 
accessibility for persons with disabilities; 


 
(c) To provide training for stakeholders on accessibility issues facing 


persons with disabilities; 
 


(d) To provide in buildings and other facilities open to the public 
signage in Braille and in easy to read and understand forms; 


 
(e) To provide forms of live assistance and intermediaries, including 


guides, readers and professional sign language interpreters, to facilitate 
accessibility to buildings and other facilities open to the public; 


 
(f) To promote other appropriate forms of assistance and support to 


persons with disabilities to ensure their access to information; 
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(g) To promote access for persons with disabilities to new 
information and communications technologies and systems, including the 
Internet; 


 
(h) To promote the design, development, production and distribution 


of accessible information and communications technologies and systems at an 
early stage, so that these technologies and systems become accessible at 
minimum cost. 


 
Article 10 


Right to life 
 


States Parties reaffirm that every human being has the inherent right to 
life and shall take all necessary measures to ensure its effective enjoyment by 
persons with disabilities on an equal basis with others. 


 
Article 11 


Situations of risk and humanitarian emergencies 
 


States Parties shall take, in accordance with their obligations under 
international law, including international humanitarian law and international 
human rights law, all necessary measures to ensure the protection and safety of 
persons with disabilities in situations of risk, including situations of armed 
conflict, humanitarian emergencies and the occurrence of natural disasters. 


 
Article 12 


Equal recognition before the law 
 


1. States Parties reaffirm that persons with disabilities have the right to 
recognition everywhere as persons before the law. 


 
2. States Parties shall recognize that persons with disabilities enjoy legal 
capacity on an equal basis with others in all aspects of life. 


 
3. States Parties shall take appropriate measures to provide access by 
persons with disabilities to the support they may require in exercising their 
legal capacity. 


 
4. States Parties shall ensure that all measures that relate to the exercise of 
legal capacity provide for appropriate and effective safeguards to prevent 
abuse in accordance with international human rights law. Such safeguards shall 
ensure that measures relating to the exercise of legal capacity respect the 
rights, will and preferences of the person, are free of conflict of interest and 
undue influence, are proportional and tailored to the person’s circumstances, 
apply for the shortest time possible and are subject to regular review by a 
competent,  independent  and  impartial  authority  or  judicial  body.  The 
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safeguards shall be proportional to the degree to which such measures affect 
the person’s rights and interests. 


 
5. Subject to the provisions of this article, States Parties shall take all 
appropriate and effective measures to ensure the equal right of persons with 
disabilities to own or inherit property, to control their own financial affairs and 
to have equal access to bank loans, mortgages and other forms of financial 
credit, and shall ensure that persons with disabilities are not arbitrarily 
deprived of their property. 


 
Article 13 


Access to justice 
 


1. States Parties shall ensure effective access to justice for persons with 
disabilities on an equal basis with others, including through the provision of 
procedural and age-appropriate accommodations, in order to facilitate their 
effective role as direct and indirect participants, including as witnesses, in all 
legal proceedings, including at investigative and other preliminary stages. 


 
2. In order to help to ensure effective access to justice for persons with 
disabilities, States Parties shall promote appropriate training for those working 
in the field of administration of justice, including police and prison staff. 


 
Article 14 


Liberty and security of person 
 


1. States Parties shall ensure that persons with disabilities, on an equal 
basis with others: 


 
(a) Enjoy the right to liberty and security of person; 


 
(b) Are not deprived of their liberty unlawfully or arbitrarily, and that 


any deprivation of liberty is in conformity with the law, and that the existence 
of a disability shall in no case justify a deprivation of liberty. 


 
2. States Parties shall ensure that if persons with disabilities are deprived 
of their liberty through any process, they are, on an equal basis with others, 
entitled to guarantees in accordance with international human rights law and 
shall be treated in compliance with the objectives and principles of the present 
Convention, including by provision of reasonable accommodation. 
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Freedom from torture or cruel, inhuman or degrading 
treatment or punishment 


 
1. No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment. In particular, no one shall be subjected without his or 
her free consent to medical or scientific experimentation. 


 
2. States Parties shall take all effective legislative, administrative, judicial 
or other measures to prevent persons with disabilities, on an equal basis with 
others, from being subjected to torture or cruel, inhuman or degrading 
treatment or punishment. 


 
Article 16 


Freedom from exploitation, violence and abuse 
 


1. States Parties shall take all appropriate legislative, administrative, 
social, educational and other measures to protect persons with disabilities, both 
within and outside the home, from all forms of exploitation, violence and 
abuse, including their gender-based aspects. 


 
2. States Parties shall also take all appropriate measures to prevent all 
forms of exploitation, violence and abuse by ensuring, inter alia, appropriate 
forms of gender- and age-sensitive assistance and support for persons with 
disabilities and their families and caregivers, including through the provision 
of information and education on how to avoid, recognize and report instances 
of exploitation, violence and abuse. States Parties shall ensure that protection 
services are age-, gender- and disability-sensitive. 


 
3. In order to prevent the occurrence of all forms of exploitation, violence 
and abuse, States Parties shall ensure that all facilities and programmes 
designed to serve persons with disabilities are effectively monitored by 
independent authorities. 


 
4. States Parties shall take all appropriate measures to promote the 
physical, cognitive and psychological recovery, rehabilitation and social 
reintegration of persons with disabilities who become victims of any form of 
exploitation, violence or abuse, including through the provision of protection 
services. Such recovery and reintegration shall take place in an environment 
that fosters the health, welfare, self-respect, dignity and autonomy of the 
person and takes into account gender- and age-specific needs. 


 
5. States Parties shall put in place effective legislation and policies, 
including women- and child-focused legislation and policies, to ensure that 
instances of exploitation, violence and abuse against persons with disabilities 
are identified, investigated and, where appropriate, prosecuted. 
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Protecting the integrity of the person 
 


Every person with disabilities has a right to respect for his or her 
physical and mental integrity on an equal basis with others. 


 
Article 18 


Liberty of movement and nationality 
 


1. States Parties shall recognize the rights of persons with disabilities to 
liberty of movement, to freedom to choose their residence and to a nationality, 
on an equal basis with others, including by ensuring that persons with 
disabilities: 


 
(a) Have the right to acquire and change a nationality and are not 


deprived of their nationality arbitrarily or on the basis of disability; 
 


(b) Are not deprived, on the basis of disability, of their ability to 
obtain, possess and utilize documentation of their nationality or other 
documentation of identification, or to utilize relevant processes such as 
immigration proceedings, that may be needed to facilitate exercise of the right 
to liberty of movement; 


 
(c) Are free to leave any country, including their own; 


 
(d) Are not deprived, arbitrarily or on the basis of disability, of the 


right to enter their own country. 
 


2. Children with disabilities shall be registered immediately after birth and 
shall have the right from birth to a name, the right to acquire a nationality and, 
as far as possible, the right to know and be cared for by their parents. 


 
Article 19 


Living independently and being included in 
the community 


 
States Parties to the present Convention recognize the equal right of all 


persons with disabilities to live in the community, with choices equal to others, 
and shall take effective and appropriate measures to facilitate full enjoyment 
by persons with disabilities of this right and their full inclusion and 
participation in the community, including by ensuring that: 


 
(a) Persons with disabilities have the opportunity to choose their 


place of residence and where and with whom they live on an equal basis with 
others and are not obliged to live in a particular living arrangement; 
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(b) Persons with disabilities have access to a range of in-home, 
residential and other community support services, including personal 
assistance necessary to support living and inclusion in the community, and to 
prevent isolation or segregation from the community; 


 
(c) Community services and facilities for the general population are 


available on an equal basis to persons with disabilities and are responsive to 
their needs. 


 
Article 20 


Personal mobility 
 


States Parties shall take effective measures to ensure personal mobility 
with the greatest possible independence for persons with disabilities, including 
by: 


 
(a) Facilitating the personal mobility of persons with disabilities in 


the manner and at the time of their choice, and at affordable cost; 
 


(b) Facilitating access by persons with disabilities to quality mobility 
aids, devices, assistive technologies and forms of live assistance and 
intermediaries, including by making them available at affordable cost; 


 
(c) Providing training in mobility skills to persons with disabilities 


and to specialist staff working with persons with disabilities; 
 


(d) Encouraging entities that produce mobility aids, devices and 
assistive technologies to take into account all aspects of mobility for persons 
with disabilities. 


 
Article 21 


Freedom of expression and opinion, and access 
to information 


 
States Parties shall take all appropriate measures to ensure that persons 


with disabilities can exercise the right to freedom of expression and opinion, 
including the freedom to seek, receive and impart information and ideas on an 
equal basis with others and through all forms of communication of their 
choice, as defined in article 2 of the present Convention, including by: 


 
(a) Providing information intended for the general public to persons 


with disabilities in accessible formats and technologies appropriate to different 
kinds of disabilities in a timely manner and without additional cost; 


 
(b) Accepting and facilitating the use of sign languages, Braille, 


augmentative and alternative communication, and all other accessible means, 
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modes and formats of communication of their choice by persons with 
disabilities in official interactions; 


 
(c) Urging private entities that provide services to the general public, 


including through the Internet, to provide information and services in 
accessible and usable formats for persons with disabilities; 


 
(d) Encouraging the mass media, including providers of information 


through the Internet, to make their services accessible to persons with 
disabilities; 


 
(e) Recognizing and promoting the use of sign languages. 


 
Article 22 


Respect for privacy 
 


1. No person with disabilities, regardless of place of residence or living 
arrangements, shall be subjected to arbitrary or unlawful interference with his 
or her privacy, family, home or correspondence or other types of 
communication or to unlawful attacks on his or her honour and reputation. 
Persons with disabilities have the right to the protection of the law against such 
interference or attacks. 


 
2. States Parties shall protect the privacy of personal, health and 
rehabilitation information of persons with disabilities on an equal basis with 
others. 


 
Article 23 


Respect for home and the family 
 


1. States Parties shall take effective and appropriate measures to eliminate 
discrimination against persons with disabilities in all matters relating to 
marriage, family, parenthood and relationships, on an equal basis with others, 
so as to ensure that: 


 
(a) The right of all persons with disabilities who are of marriageable 


age to marry and to found a family on the basis of free and full consent of the 
intending spouses is recognized; 


 
(b) The rights of persons with disabilities to decide freely and 


responsibly on the number and spacing of their children and to have access to 
age-appropriate information, reproductive and family planning education are 
recognized, and the means necessary to enable them to exercise these rights are 
provided; 
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(c) Persons with disabilities, including children, retain their fertility 
on an equal basis with others. 


 
2. States Parties shall ensure the rights and responsibilities of persons with 
disabilities, with regard to guardianship, wardship, trusteeship, adoption of 
children or similar institutions, where these concepts exist in national 
legislation; in all cases the best interests of the child shall be paramount. States 
Parties shall render appropriate assistance to persons with disabilities in the 
performance of their child-rearing responsibilities. 


 
3. States Parties shall ensure that children with disabilities have equal 
rights with respect to family life. With a view to realizing these rights, and to 
prevent concealment, abandonment, neglect and segregation of children with 
disabilities, States Parties shall undertake to provide early and comprehensive 
information, services and support to children with disabilities and their 
families. 


 
4. States Parties shall ensure that a child shall not be separated from his or 
her parents against their will, except when competent authorities subject to 
judicial review determine, in accordance with applicable law and procedures, 
that such separation is necessary for the best interests of the child. In no case 
shall a child be separated from parents on the basis of a disability of either the 
child or one or both of the parents. 


 
5. States Parties shall, where the immediate family is unable to care for a 
child with disabilities, undertake every effort to provide alternative care within 
the wider family, and failing that, within the community in a family setting. 


 
Article 24 
Education 


 
1. States Parties recognize the right of persons with disabilities to 
education. With a view to realizing this right without discrimination and on the 
basis of equal opportunity, States Parties shall ensure an inclusive education 
system at all levels and lifelong learning directed to: 


 
(a) The full development of human potential and sense of dignity and 


self-worth, and the strengthening of respect for human rights, fundamental 
freedoms and human diversity; 


 
(b) The development by persons with disabilities of their personality, 


talents and creativity, as well as their mental and physical abilities, to their 
fullest potential; 


 
(c) Enabling persons with disabilities to participate effectively in a 


free society. 
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2. In realizing this right, States Parties shall ensure that: 
 


(a) Persons with disabilities are not excluded from the general 
education system on the basis of disability, and that children with disabilities 
are not excluded from free and compulsory primary education, or from 
secondary education, on the basis of disability; 


 
(b) Persons with disabilities can access an inclusive, quality and free 


primary education and secondary education on an equal basis with others in 
the communities in which they live; 


 
(c) Reasonable accommodation of the individual’s requirements is 


provided; 
 


(d) Persons with disabilities receive the support required, within the 
general education system, to facilitate their effective education; 


 
(e) Effective individualized support measures are provided in 


environments that maximize academic and social development, consistent with 
the goal of full inclusion. 


 
3. States Parties shall enable persons with disabilities to learn life and 
social development skills to facilitate their full and equal participation in 
education and as members of the community. To this end, States Parties shall 
take appropriate measures, including: 


 
(a) Facilitating the learning of Braille, alternative script, 


augmentative and alternative modes, means and formats of communication and 
orientation and mobility skills, and facilitating peer support and mentoring; 


 
(b) Facilitating the learning of sign language and the promotion of 


the linguistic identity of the deaf community; 
 


(c) Ensuring that the education of persons, and in particular children, 
who are blind, deaf or deafblind, is delivered in the most appropriate languages 
and modes and means of communication for the individual, and in 
environments which maximize academic and social development. 


 
4. In order to help ensure the realization of this right, States Parties shall 
take appropriate measures to employ teachers, including teachers with 
disabilities, who are qualified in sign language and/or Braille, and to train 
professionals and staff who work at all levels of education. Such training shall 
incorporate disability awareness and the use of appropriate augmentative and 
alternative modes, means and formats of communication, educational 
techniques and materials to support persons with disabilities. 
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5. States Parties shall ensure that persons with disabilities are able to 
access general tertiary education, vocational training, adult education and 
lifelong learning without discrimination and on an equal basis with others. To 
this end, States Parties shall ensure that reasonable accommodation is provided 
to persons with disabilities. 


 
Article 25 


Health 
 


States Parties recognize that persons with disabilities have the right to 
the enjoyment of the highest attainable standard of health without 
discrimination on the basis of disability. States Parties shall take all 
appropriate measures to ensure access for persons with disabilities to health 
services that are gender-sensitive, including health-related rehabilitation. In 
particular, States Parties shall: 


 
(a) Provide persons with disabilities with the same range, quality and 


standard of free or affordable health care and programmes as provided to other 
persons, including in the area of sexual and reproductive health and 
population-based public health programmes; 


 
(b) Provide those health services needed by persons with disabilities 


specifically because of their disabilities, including early identification and 
intervention as appropriate, and services designed to minimize and prevent 
further disabilities, including among children and older persons; 


 
(c) Provide these health services as close as possible to people’s own 


communities, including in rural areas; 
 


(d) Require health professionals to provide care of the same quality 
to persons with disabilities as to others, including on the basis of free and 
informed consent by, inter alia, raising awareness of the human rights, dignity, 
autonomy and needs of persons with disabilities through training and the 
promulgation of ethical standards for public and private health care; 


 
(e) Prohibit discrimination against persons with disabilities in the 


provision of health insurance, and life insurance where such insurance is 
permitted by national law, which shall be provided in a fair and reasonable 
manner; 


 
(f) Prevent discriminatory denial of health care or health services or 


food and fluids on the basis of disability. 
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Article 26 
Habilitation and rehabilitation 


 
1. States Parties shall take effective and appropriate measures, including 
through peer support, to enable persons with disabilities to attain and maintain 
maximum independence, full physical, mental, social and vocational ability, 
and full inclusion and participation in all aspects of life. To that end, States 
Parties shall organize, strengthen and extend comprehensive habilitation and 
rehabilitation services and programmes, particularly in the areas of health, 
employment, education and social services, in such a way that these services 
and programmes: 


 
(a) Begin at the earliest possible stage, and are based on the 


multidisciplinary assessment of individual needs and strengths; 
 


(b) Support participation and inclusion in the community and all 
aspects of society, are voluntary, and are available to persons with disabilities 
as close as possible to their own communities, including in rural areas. 


 
2. States Parties shall promote the development of initial and continuing 
training for professionals and staff working in habilitation and rehabilitation 
services. 


 
3. States Parties shall promote the availability, knowledge and use of 
assistive devices and technologies, designed for persons with disabilities, as 
they relate to habilitation and rehabilitation. 


 
Article 27 


Work and employment 
 


1. States Parties recognize the right of persons with disabilities to work, on 
an equal basis with others; this includes the right to the opportunity to gain a 
living by work freely chosen or accepted in a labour market and work 
environment that is open, inclusive and accessible to persons with disabilities. 
States Parties shall safeguard and promote the realization of the right to work, 
including for those who acquire a disability during the course of employment, 
by taking appropriate steps, including through legislation, to, inter alia: 


 
(a) Prohibit discrimination on the basis of disability with regard to all 


matters concerning all forms of employment, including conditions of 
recruitment, hiring and employment, continuance of employment, career 
advancement and safe and healthy working conditions; 


 
(b) Protect the rights of persons with disabilities, on an equal basis 


with others, to just and favourable conditions of work, including equal 
opportunities and equal remuneration for work of equal value, safe and healthy 
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working conditions, including protection from harassment, and the redress of 
grievances; 


 
(c) Ensure that persons with disabilities are able to exercise their 


labour and trade union rights on an equal basis with others; 
 


(d) Enable persons with disabilities to have effective access to 
general technical and vocational guidance programmes, placement services 
and vocational and continuing training; 


 
(e) Promote employment opportunities and career advancement for 


persons with disabilities in the labour market, as well as assistance in finding, 
obtaining, maintaining and returning to employment; 


 
(f) Promote opportunities for self-employment, entrepreneurship, the 


development of cooperatives and starting one’s own business; 
 


(g) Employ persons with disabilities in the public sector; 
 


(h) Promote the employment of persons with disabilities in the 
private sector through appropriate policies and measures, which may include 
affirmative action programmes, incentives and other measures; 


 
(i) Ensure that reasonable accommodation is provided to persons 


with disabilities in the workplace; 
 


(j) Promote the acquisition by persons with disabilities of work 
experience in the open labour market; 


 
(k) Promote vocational and professional rehabilitation, job retention 


and return-to-work programmes for persons with disabilities. 
 


2. States Parties shall ensure that persons with disabilities are not held in 
slavery or in servitude, and are protected, on an equal basis with others, from 
forced or compulsory labour. 


 
Article 28 


Adequate standard of living and social protection 
 


1. States Parties recognize the right of persons with disabilities to an 
adequate standard of living for themselves and their families, including 
adequate food, clothing and housing, and to the continuous improvement of 
living conditions, and shall take appropriate steps to safeguard and promote the 
realization of this right without discrimination on the basis of disability. 
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2. States Parties recognize the right of persons with disabilities to social 
protection and to the enjoyment of that right without discrimination on the 
basis of disability, and shall take appropriate steps to safeguard and promote 
the realization of this right, including measures: 


 
(a) To ensure equal access by persons with disabilities to clean water 


services, and to ensure access to appropriate and affordable services, devices 
and other assistance for disability-related needs; 


 
(b) To ensure access by persons with disabilities, in particular women 


and girls with disabilities and older persons with disabilities, to social 
protection programmes and poverty reduction programmes; 


 
(c) To ensure access by persons with disabilities and their families 


living in situations of poverty to assistance from the State with disability- 
related expenses, including adequate training, counselling, financial assistance 
and respite care; 


 
(d) To ensure access by persons with disabilities to public housing 


programmes; 
 


(e) To ensure equal access by persons with disabilities to retirement 
benefits and programmes. 


 
Article 29 


Participation in political and public life 
 


States Parties shall guarantee to persons with disabilities political rights 
and the opportunity to enjoy them on an equal basis with others, and shall 
undertake: 


 
(a) To ensure that persons with disabilities can effectively and fully 


participate in political and public life on an equal basis with others, directly or 
through freely chosen representatives, including the right and opportunity for 
persons with disabilities to vote and be elected, inter alia, by: 


 
(i) Ensuring that voting procedures, facilities and materials are 
appropriate, accessible and easy to understand and use; 


 
(ii) Protecting the right of persons with disabilities to vote by secret 
ballot in elections and public referendums without intimidation, and to 
stand for elections, to effectively hold office and perform all public 
functions at all levels of government, facilitating the use of assistive and 
new technologies where appropriate; 
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(iii) Guaranteeing the free expression of the will of persons with 
disabilities as electors and to this end, where necessary, at their request, 
allowing assistance in voting by a person of their own choice; 


 
(b) To promote actively an environment in which persons with 


disabilities can effectively and fully participate in the conduct of public affairs, 
without discrimination and on an equal basis with others, and encourage their 
participation in public affairs, including: 


 
(i) Participation in non-governmental organizations and associations 
concerned with the public and political life of the country, and in the 
activities and administration of political parties; 


 
(ii) Forming and joining organizations of persons with disabilities to 
represent persons with disabilities at international, national, regional and 
local levels. 


 
Article 30 


Participation in cultural life, recreation, 
leisure and sport 


 
1. States Parties recognize the right of persons with disabilities to take part 
on an equal basis with others in cultural life, and shall take all appropriate 
measures to ensure that persons with disabilities: 


 
(a) Enjoy access to cultural materials in accessible formats; 


 
(b) Enjoy access to television programmes, films, theatre and other 


cultural activities, in accessible formats; 
 


(c) Enjoy access to places for cultural performances or services, such 
as theatres, museums, cinemas, libraries and tourism services, and, as far as 
possible, enjoy access to monuments and sites of national cultural importance. 


 
2. States Parties shall take appropriate measures to enable persons with 
disabilities to have the opportunity to develop and utilize their creative, artistic 
and intellectual potential, not only for their own benefit, but also for the 
enrichment of society. 


 
3. States Parties shall take all appropriate steps, in accordance with 
international law, to ensure that laws protecting intellectual property rights do 
not constitute an unreasonable or discriminatory barrier to access by persons 
with disabilities to cultural materials. 
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4. Persons with disabilities shall be entitled, on an equal basis with others, 
to recognition and support of their specific cultural and linguistic identity, 
including sign languages and deaf culture. 


 
5. With a view to enabling persons with disabilities to participate on an 
equal basis with others in recreational, leisure and sporting activities, States 
Parties shall take appropriate measures: 


 
(a) To encourage and promote the participation, to the fullest extent 


possible, of persons with disabilities in mainstream sporting activities at all 
levels; 


 
(b) To ensure that persons with disabilities have an opportunity to 


organize, develop and participate in disability-specific sporting and 
recreational activities and, to this end, encourage the provision, on an equal 
basis with others, of appropriate instruction, training and resources; 


 
(c) To ensure that persons with disabilities have access to sporting, 


recreational and tourism venues; 
 


(d) To ensure that children with disabilities have equal access with 
other children to participation in play, recreation and leisure and sporting 
activities, including those activities in the school system; 


 
(e) To ensure that persons with disabilities have access to services 


from those involved in the organization of recreational, tourism, leisure and 
sporting activities. 


 
Article 31 


Statistics and data collection 
 


1. States Parties undertake to collect appropriate information, including 
statistical and research data, to enable them to formulate and implement 
policies to give effect to the present Convention. The process of collecting and 
maintaining this information shall: 


 
(a) Comply with legally established safeguards, including legislation 


on data protection, to ensure confidentiality and respect for the privacy of 
persons with disabilities; 


 
(b) Comply with internationally accepted norms to protect human 


rights and fundamental freedoms and ethical principles in the collection and 
use of statistics. 


 
2. The information collected in accordance with this article shall be 
disaggregated, as appropriate, and used to help assess the implementation of 
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States Parties’ obligations under the present Convention and to identify and 
address the barriers faced by persons with disabilities in exercising their rights. 


 
3. States Parties shall assume responsibility for the dissemination of these 
statistics and ensure their accessibility to persons with disabilities and others. 


 
Article 32 


International cooperation 
 


1. States Parties recognize the importance of international cooperation and 
its promotion, in support of national efforts for the realization of the purpose 
and objectives of the present Convention, and will undertake appropriate and 
effective measures in this regard, between and among States and, as 
appropriate, in partnership with relevant international and regional 
organizations and civil society, in particular organizations of persons with 
disabilities. Such measures could include, inter alia: 


 
(a) Ensuring that international cooperation, including international 


development programmes, is inclusive of and accessible to persons with 
disabilities; 


 
(b) Facilitating and supporting capacity-building, including through 


the exchange and sharing of information, experiences, training programmes 
and best practices; 


 
(c) Facilitating cooperation in research and access to scientific and 


technical knowledge; 
 


(d) Providing, as appropriate, technical and economic assistance, 
including by facilitating access to and sharing of accessible and assistive 
technologies, and through the transfer of technologies. 


 
2. The provisions of this article are without prejudice to the obligations of 
each State Party to fulfil its obligations under the present Convention. 


 
Article 33 


National implementation and monitoring 
 


1. States Parties, in accordance with their system of organization, shall 
designate one or more focal points within government for matters relating to 
the implementation of the present Convention, and shall give due consideration 
to the establishment or designation of a coordination mechanism within 
government to facilitate related action in different sectors and at different 
levels. 
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2. States Parties shall, in accordance with their legal and administrative 
systems, maintain, strengthen, designate or establish within the State Party, a 
framework, including one or more independent mechanisms, as appropriate, to 
promote, protect and monitor implementation of the present Convention. When 
designating or establishing such a mechanism, States Parties shall take into 
account the principles relating to the status and functioning of national 
institutions for protection and promotion of human rights. 


 
3. Civil society, in particular persons with disabilities and their 
representative organizations, shall be involved and participate fully in the 
monitoring process. 


 
Article 34 


Committee on the Rights of Persons with Disabilities 
 


1. There shall be established a Committee on the Rights of Persons with 
Disabilities (hereafter referred to as “the Committee”), which shall carry out 
the functions hereinafter provided. 


 
2. The Committee shall consist, at the time of entry into force of the 
present Convention, of twelve experts. After an additional sixty ratifications or 
accessions to the Convention, the membership of the Committee shall increase 
by six members, attaining a maximum number of eighteen members. 


 
3. The members of the Committee shall serve in their personal capacity 
and shall be of high moral standing and recognized competence and experience 
in the field covered by the present Convention. When nominating their 
candidates, States Parties are invited to give due consideration to the provision 
set out in article 4, paragraph 3, of the present Convention. 


 
4. The members of the Committee shall be elected by States Parties, 
consideration being given to equitable geographical distribution, representation 
of the different forms of civilization and of the principal legal systems, 
balanced gender representation and participation of experts with disabilities. 


 
5. The members of the Committee shall be elected by secret ballot from a 
list of persons nominated by the States Parties from among their nationals at 
meetings of the Conference of States Parties. At those meetings, for which two 
thirds of States Parties shall constitute a quorum, the persons elected to the 
Committee shall be those who obtain the largest number of votes and an 
absolute majority of the votes of the representatives of States Parties present 
and voting. 


 
6. The initial election shall be held no later than six months after the date 
of entry into force of the present Convention. At least four months before the 
date of each election, the Secretary-General of the United Nations shall 
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address a letter to the States Parties inviting them to submit the nominations 
within two months. The Secretary-General shall subsequently prepare a list in 
alphabetical order of all persons thus nominated, indicating the State Parties 
which have nominated them, and shall submit it to the States Parties to the 
present Convention. 


 
7. The members of the Committee shall be elected for a term of four years. 
They shall be eligible for re-election once. However, the term of six of the 
members elected at the first election shall expire at the end of two years; 
immediately after the first election, the names of these six members shall be 
chosen by lot by the chairperson of the meeting referred to in paragraph 5 of 
this article. 


 
8. The election of the six additional members of the Committee shall be 
held on the occasion of regular elections, in accordance with the relevant 
provisions of this article. 


 
9. If a member of the Committee dies or resigns or declares that for any 
other cause she or he can no longer perform her or his duties, the State Party 
which nominated the member shall appoint another expert possessing the 
qualifications and meeting the requirements set out in the relevant provisions 
of this article, to serve for the remainder of the term. 


 
10. The Committee shall establish its own rules of procedure. 


 
11. The Secretary-General of the United Nations shall provide the necessary 
staff and facilities for the effective performance of the functions of the 
Committee under the present Convention, and shall convene its initial meeting. 


 
12. With the approval of the General Assembly of the United Nations, the 
members of the Committee established under the present Convention shall 
receive emoluments from United Nations resources on such terms and 
conditions as the Assembly may decide, having regard to the importance of the 
Committee’s responsibilities. 


 
13. The members of the Committee shall be entitled to the facilities, 
privileges and immunities of experts on mission for the United Nations as laid 
down in the relevant sections of the Convention on the Privileges and 
Immunities of the United Nations. 


 
Article 35 


Reports by States Parties 
 


1. Each State Party shall submit to the Committee, through the Secretary- 
General of the United Nations, a comprehensive report on measures taken to 
give effect to its obligations under the present Convention and on the progress 
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made in that regard, within two years after the entry into force of the present 
Convention for the State Party concerned. 


 
2. Thereafter, States Parties shall submit subsequent reports at least every 
four years and further whenever the Committee so requests. 


 
3. The Committee shall decide any guidelines applicable to the content of 
the reports. 


 
4. A State Party which has submitted a comprehensive initial report to the 
Committee need not, in its subsequent reports, repeat information previously 
provided. When preparing reports to the Committee, States Parties are invited 
to consider doing so in an open and transparent process and to give due 
consideration to the provision set out in article 4, paragraph 3, of the present 
Convention. 


 
5. Reports may indicate factors and difficulties affecting the degree of 
fulfilment of obligations under the present Convention. 


 
Article 36 


Consideration of reports 
 


1. Each report shall be considered by the Committee, which shall make 
such suggestions and general recommendations on the report as it may 
consider appropriate and shall forward these to the State Party concerned. The 
State Party may respond with any information it chooses to the Committee. 
The Committee may request further information from States Parties relevant to 
the implementation of the present Convention. 


 
2. If a State Party is significantly overdue in the submission of a report, the 
Committee may notify the State Party concerned of the need to examine the 
implementation of the present Convention in that State Party, on the basis of 
reliable information available to the Committee, if the relevant report is not 
submitted within three months following the notification. The Committee shall 
invite the State Party concerned to participate in such examination. Should the 
State Party respond by submitting the relevant report, the provisions of 
paragraph 1 of this article will apply. 


 
3. The Secretary-General of the United Nations shall make available the 
reports to all States Parties. 


 
4. States Parties shall make their reports widely available to the public in 
their own countries and facilitate access to the suggestions and general 
recommendations relating to these reports. 
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5. The Committee shall transmit, as it may consider appropriate, to the 
specialized agencies, funds and programmes of the United Nations, and other 
competent bodies, reports from States Parties in order to address a request or 
indication of a need for technical advice or assistance contained therein, along 
with the Committee’s observations and recommendations, if any, on these 
requests or indications. 


 
Article 37 


Cooperation between States Parties and the Committee 
 


1. Each State Party shall cooperate with the Committee and assist its 
members in the fulfilment of their mandate. 


 
2. In its relationship with States Parties, the Committee shall give due 
consideration to ways and means of enhancing national capacities for the 
implementation of the present Convention, including through international 
cooperation. 


 
Article 38 


Relationship of the Committee with other bodies 
 


In order to foster the effective implementation of the present Convention 
and to encourage international cooperation in the field covered by the present 
Convention: 


 
(a) The specialized agencies and other United Nations organs shall be 


entitled to be represented at the consideration of the implementation of such 
provisions of the present Convention as fall within the scope of their mandate. 
The Committee may invite the specialized agencies and other competent 
bodies as it may consider appropriate to provide expert advice on the 
implementation of the Convention in areas falling within the scope of their 
respective mandates. The Committee may invite specialized agencies and other 
United Nations organs to submit reports on the implementation of the 
Convention in areas falling within the scope of their activities; 


 
(b) The Committee, as it discharges its mandate, shall consult, as 


appropriate, other relevant bodies instituted by international human rights 
treaties, with a view to ensuring the consistency of their respective reporting 
guidelines, suggestions and general recommendations, and avoiding 
duplication and overlap in the performance of their functions. 


 
Article 39 


Report of the Committee 
 


The Committee shall report every two years to the General Assembly 
and to the Economic and Social Council on its activities, and may make 
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suggestions and general recommendations based on the examination of reports 
and information received from the States Parties. Such suggestions and general 
recommendations shall be included in the report of the Committee together 
with comments, if any, from States Parties. 


 
Article 40 


Conference of States Parties 
 


1. The States Parties shall meet regularly in a Conference of States Parties 
in order to consider any matter with regard to the implementation of the 
present Convention. 


 
2. No later than six months after the entry into force of the present 
Convention, the Conference of States Parties shall be convened by the 
Secretary-General of the United Nations. The subsequent meetings shall be 
convened by the Secretary-General biennially or upon the decision of the 
Conference of States Parties. 


 
Article 41 
Depositary 


 
The Secretary-General of the United Nations shall be the depositary of 


the present Convention. 
 


Article 42 
Signature 


 
The present Convention shall be open for signature by all States and by 


regional integration organizations at United Nations Headquarters in New York 
as of 30 March 2007. 


 
Article 43 


Consent to be bound 
 


The present Convention shall be subject to ratification by signatory 
States and to formal confirmation by signatory regional integration 
organizations. It shall be open for accession by any State or regional 
integration organization which has not signed the Convention. 


 
Article 44 


Regional integration organizations 
 


1. “Regional integration organization” shall mean an organization 
constituted by sovereign States of a given region, to which its member States 
have transferred competence in respect of matters governed by the present 
Convention. Such organizations shall declare, in their instruments of formal 


1152







confirmation or accession, the extent of their competence with respect to 
matters governed by the present Convention. Subsequently, they shall inform 
the depositary of any substantial modification in the extent of their 
competence. 


 
2. References to “States Parties” in the present Convention shall apply to 
such organizations within the limits of their competence. 


 
3. For the purposes of article 45, paragraph 1, and article 47, paragraphs 2 
and 3, of the present Convention, any instrument deposited by a regional 
integration organization shall not be counted. 


 
4. Regional integration organizations, in matters within their competence, 
may exercise their right to vote in the Conference of States Parties, with a 
number of votes equal to the number of their member States that are Parties to 
the present Convention. Such an organization shall not exercise its right to 
vote if any of its member States exercises its right, and vice versa. 


 
Article 45 


Entry into force 
 


1. The present Convention shall enter into force on the thirtieth day after 
the deposit of the twentieth instrument of ratification or accession. 


 
2. For each State or regional integration organization ratifying, formally 
confirming or acceding to the present Convention after the deposit of the 
twentieth such instrument, the Convention shall enter into force on the thirtieth 
day after the deposit of its own such instrument. 


 
Article 46 


Reservations 
 


1. Reservations incompatible with the object and purpose of the present 
Convention shall not be permitted. 


 
2. Reservations may be withdrawn at any time. 


 
Article 47 


Amendments 
 


1. Any State Party may propose an amendment to the present Convention 
and submit it to the Secretary-General of the United Nations. The Secretary- 
General shall communicate any proposed amendments to States Parties, with a 
request to be notified whether they favour a conference of States Parties for the 
purpose of considering and deciding upon the proposals. In the event that, 
within four months from the date of such communication, at least one third of 
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the States Parties favour such a conference, the Secretary-General shall 
convene the conference under the auspices of the United Nations. Any 
amendment adopted by a majority of two thirds of the States Parties present 
and voting shall be submitted by the Secretary-General to the General 
Assembly of the United Nations for approval and thereafter to all States Parties 
for acceptance. 


 
2. An amendment adopted and approved in accordance with paragraph 1 of 
this article shall enter into force on the thirtieth day after the number of 
instruments of acceptance deposited reaches two thirds of the number of States 
Parties at the date of adoption of the amendment. Thereafter, the amendment 
shall enter into force for any State Party on the thirtieth day following the 
deposit of its own instrument of acceptance. An amendment shall be binding 
only on those States Parties which have accepted it. 


 
3. If so decided by the Conference of States Parties by consensus, an 
amendment adopted and approved in accordance with paragraph 1 of this 
article which relates exclusively to articles 34, 38, 39 and 40 shall enter into 
force for all States Parties on the thirtieth day after the number of instruments 
of acceptance deposited reaches two thirds of the number of States Parties at 
the date of adoption of the amendment. 


 
Article 48 


Denunciation 
 


A State Party may denounce the present Convention by written 
notification to the Secretary-General of the United Nations. The denunciation 
shall become effective one year after the date of receipt of the notification by 
the Secretary-General. 


 
Article 49 


Accessible format 
 


The text of the present Convention shall be made available in accessible 
formats. 


 
Article 50 


Authentic texts 
 


The Arabic, Chinese, English, French, Russian and Spanish texts of the 
present Convention shall be equally authentic. 


 
IN WITNESS THEREOF the undersigned plenipotentiaries, being duly 


authorized thereto by their respective Governments, have signed the present 
Convention. 
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OPTIONAL PROTOCOL TO THE CONVENTION ON THE 
RIGHTS OF PERSONS WITH DISABILITIES 


 
The States Parties to the present Protocol have agreed as follows: 


 
Article 1 


 
1. A State Party to the present Protocol (“State Party”) recognizes the 
competence of the Committee on the Rights of Persons with Disabilities (“the 
Committee”) to receive and consider communications from or on behalf of 
individuals or groups of individuals subject to its jurisdiction who claim to be 
victims of a violation by that State Party of the provisions of the Convention. 


 
2. No communication shall be received by the Committee if it concerns a 
State Party to the Convention that is not a party to the present Protocol. 


 
Article 2 


 
The Committee shall consider a communication inadmissible when: 


 
(a) The communication is anonymous; 
(b) The communication constitutes an abuse of the right of 


submission of such communications or is incompatible with the 
provisions of the Convention; 


(c) The same matter has already been examined by the Committee or 
has been or is being examined under another procedure of 
international investigation or settlement; 


(d) All available domestic remedies have not been exhausted. This 
shall not be the rule where the application of the remedies is 
unreasonably prolonged or unlikely to bring effective relief; 


(e) It is manifestly ill-founded or not sufficiently substantiated; or 
when 


(f) The facts that are the subject of the communication occurred prior 
to the entry into force of the present Protocol for the State Party 
concerned unless those facts continued after that date. 


 
Article 3 


 
Subject to the provisions of article 2 of the present Protocol, the 


Committee shall bring any communications submitted to it confidentially to 
the attention of the State Party. Within six months, the receiving State shall 
submit to the Committee written explanations or statements clarifying the 
matter and the remedy, if any, that may have been taken by that State. 
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1. At any time after the receipt of a communication and before a 
determination on the merits has been reached, the Committee may transmit to 
the State Party concerned for its urgent consideration a request that the State 
Party take such interim measures as may be necessary to avoid possible 
irreparable damage to the victim or victims of the alleged violation. 


 
2. Where the Committee exercises its discretion under paragraph 1 of this 
article, this does not imply a determination on admissibility or on the merits of 
the communication. 


 
Article 5 


 
The Committee shall hold closed meetings when examining 


communications under the present Protocol. After examining a 
communication, the Committee shall forward its suggestions and 
recommendations, if any, to the State Party concerned and to the petitioner. 


 
Article 6 


 
1. If the Committee receives reliable information indicating grave or 
systematic violations by a State Party of rights set forth in the Convention, the 
Committee shall invite that State Party to cooperate in the examination of the 
information and to this end submit observations with regard to the information 
concerned. 


 
2. Taking into account any observations that may have been submitted by 
the State Party concerned as well as any other reliable information available to 
it, the Committee may designate one or more of its members to conduct an 
inquiry and to report urgently to the Committee. Where warranted and with the 
consent of the State Party, the inquiry may include a visit to its territory. 


 
3. After examining the findings of such an inquiry, the Committee shall 
transmit these findings to the State Party concerned together with any 
comments and recommendations. 


 
4. The State Party concerned shall, within six months of receiving the 
findings, comments and recommendations transmitted by the Committee, 
submit its observations to the Committee. 


 
5. Such an inquiry shall be conducted confidentially and the cooperation of 
the State Party shall be sought at all stages of the proceedings. 
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1. The Committee may invite the State Party concerned to include in its 
report under article 35 of the Convention details of any measures taken in 
response to an inquiry conducted under article 6 of the present Protocol. 


 
2. The Committee may, if necessary, after the end of the period of six 
months referred to in article 6, paragraph 4, invite the State Party concerned to 
inform it of the measures taken in response to such an inquiry. 


 
Article 8 


 
Each State Party may, at the time of signature or ratification of the 


present Protocol or accession thereto, declare that it does not recognize the 
competence of the Committee provided for in articles 6 and 7. 


 
Article 9 


 
The Secretary-General of the United Nations shall be the depositary of 


the present Protocol. 
 


Article 10 
 


The present Protocol shall be open for signature by signatory States and 
regional integration organizations of the Convention at United Nations 
Headquarters in New York as of 30 March 2007. 


 
Article 11 


 
The present Protocol shall be subject to ratification by signatory States 


of the present Protocol which have ratified or acceded to the Convention. It 
shall be subject to formal confirmation by signatory regional integration 
organizations of the present Protocol which have formally confirmed or 
acceded to the Convention. It shall be open for accession by any State or 
regional integration organization which has ratified, formally confirmed or 
acceded to the Convention and which has not signed the Protocol. 


 
Article 12 


 
1. “Regional integration organization” shall mean an organization 
constituted by sovereign States of a given region, to which its member States 
have transferred competence in respect of matters governed by the Convention 
and the present Protocol. Such organizations shall declare, in their instruments 
of formal confirmation or accession, the extent of their competence with 
respect to matters governed by the Convention and the present Protocol. 
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Subsequently, they shall inform the depositary of any substantial modification 
in the extent of their competence. 


 
2. References to “States Parties” in the present Protocol shall apply to such 
organizations within the limits of their competence. 


 
3. For the purposes of article 13, paragraph 1, and article 15, paragraph 2, 
of the present Protocol, any instrument deposited by a regional integration 
organization shall not be counted. 


 
4. Regional integration organizations, in matters within their competence, 
may exercise their right to vote in the meeting of States Parties, with a number 
of votes equal to the number of their member States that are Parties to the 
present Protocol. Such an organization shall not exercise its right to vote if any 
of its member States exercises its right, and vice versa. 


 
Article 13 


 
1. Subject to the entry into force of the Convention, the present Protocol 
shall enter into force on the thirtieth day after the deposit of the tenth 
instrument of ratification or accession. 


 
2. For each State or regional integration organization ratifying, formally 
confirming or acceding to the present Protocol after the deposit of the tenth 
such instrument, the Protocol shall enter into force on the thirtieth day after the 
deposit of its own such instrument. 


 
Article 14 


 
1. Reservations incompatible with the object and purpose of the present 
Protocol shall not be permitted. 


 
2. Reservations may be withdrawn at any time. 


 
Article 15 


 
1. Any State Party may propose an amendment to the present Protocol and 
submit it to the Secretary-General of the United Nations. The Secretary- 
General shall communicate any proposed amendments to States Parties, with a 
request to be notified whether they favour a meeting of States Parties for the 
purpose of considering and deciding upon the proposals. In the event that, 
within four months from the date of such communication, at least one third of 
the States Parties favour such a meeting, the Secretary-General shall convene 
the meeting under the auspices of the United Nations. Any amendment adopted 
by a majority of two thirds of the States Parties present and voting shall be 
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submitted by the Secretary-General to the General Assembly of the United 
Nations for approval and thereafter to all States Parties for acceptance. 


 
2. An amendment adopted and approved in accordance with paragraph 1 of 
this article shall enter into force on the thirtieth day after the number of 
instruments of acceptance deposited reaches two thirds of the number of States 
Parties at the date of adoption of the amendment. Thereafter, the amendment 
shall enter into force for any State Party on the thirtieth day following the 
deposit of its own instrument of acceptance. An amendment shall be binding 
only on those States Parties which have accepted it. 


 
Article 16 


 
A State Party may denounce the present Protocol by written notification 


to the Secretary-General of the United Nations. The denunciation shall become 
effective one year after the date of receipt of the notification by the Secretary- 
General. 


 
Article 17 


 
The text of the present Protocol shall be made available in accessible 


formats. 
 


Article 18 
 


The Arabic, Chinese, English, French, Russian and Spanish texts of the 
present Protocol shall be equally authentic. 


 
IN WITNESS THEREOF the undersigned plenipotentiaries, being duly 


authorized thereto by their respective Governments, have signed the present 
Protocol. 
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Terms of reference 
National Competition Policy Review of the Disability Discrimination Act 
1992 


PRODUCTIVITY COMMISSION ACT 1998 


I, IAN CAMPBELL, Parliamentary Secretary to the Treasurer, under Parts 2 
and 3 of the Productivity Commission Act 1998 and in accordance with the 
Commonwealth Government's Legislation Review Schedule, hereby refer the 
Disability Discrimination Act 1992 (DDA) and the Disability Discrimination 
Regulations 1996 ("the legislation") to the Productivity Commission for 
inquiry and report within 12 months of the date of receipt of this reference.  
The Commission is to hold hearings for the purpose of the Inquiry. 


2. The Productivity Commission is to report on the appropriate arrangements for 
regulation, taking into account the following: 


a) the social impacts in terms of costs and benefits that the legislation has had 
upon the community as a whole and people with disabilities, in particular 
its effectiveness in eliminating, as far as possible, discrimination on the 
ground of disability, ensuring equality between people with disabilities and 
others in the community, and promoting recognition and acceptance of the 
rights of people with disabilities; 


b) any parts of the legislation which restrict competition should be retained 
only if the benefits to the community as a whole outweigh the costs and if 
the objectives of the legislation can be achieved only through restricting 
competition; 


c) without limiting the matters that may be taken into account, in assessing 
the matters in (a) and (b), regard should be had, where relevant, to: 


i) social welfare and equity considerations, including those relating to 
people with disabilities, including community service obligations; 


ii) government legislation and policies relating to matters such as 
occupational health and safety, industrial relations, access and 
equity; 


iii) economic and regional development, including employment and 
investment growth;  


iv) the interests of consumers generally or of a class of consumers 
(including people with disabilities); 
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v) the competitiveness of Australian business, including small 
business;  


vi) the efficient allocation of resources; and 


vii) government legislation and policies relating to ecologically 
sustainable development. 


d) the need to promote consistency between regulatory regimes and efficient 
regulatory administration, through improved coordination to eliminate 
unnecessary duplication; 


e) compliance costs and the paper work burden on small business should be 
reduced where feasible.   


3. In making assessments in relation to the matters in (2) the Productivity 
Commission is to have regard to the analytical requirements for regulation 
assessment by the Commonwealth, including those set out in the Competition 
Principles Agreement and the Government's guidelines on regulation impact 
statements. The Report of the Productivity Commission should: 


a) identify the nature and magnitude of the social (including social welfare, 
access and equity matters), environmental or other economic problems that 
the legislation seeks to address; 


b) ascertain whether the objectives of the DDA are being met, including 
through analysis and, as far as reasonably practical, quantification of the 
benefits, costs and overall effects of the legislation upon people with 
disabilities, in particular its effectiveness in eliminating, as far as possible, 
discrimination on the ground of disability, ensuring equality between 
people with disabilities and others in the community, and promoting 
recognition and acceptance of the rights of people with disabilities; 


c) identify whether, and to what extent, the legislation restricts competition; 


d) identify relevant alternatives to the legislation, including non-legislative 
approaches;  


e) analyse and, as far as reasonably practical, quantify the benefits, costs and 
overall effects of the alternatives identified in (d), including on, or in 
relation to, people with disabilities.  


f) identify the different groups likely to be affected by the legislation and 
alternatives; 


g) list the individuals and groups consulted during the review and outline 
their views, or reasons why consultation was inappropriate; 
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h) determine a preferred option for regulation, if any, in light of the factors set 
out in (2); and 


i) examine mechanisms for increasing the overall efficiency of the 
legislation, including minimising the compliance costs and paper burden 
on small business, and, where it differs, the preferred option. 


4. In undertaking the review, the Productivity Commission is to advertise 
nationally, consult with State and Territory Governments, key interest groups 
and affected parties (in particular, people with disabilities and their 
representatives) invite submissions from the public, and publish a draft report. 
To facilitate participation by people with disabilities, the Productivity 
Commission is to ensure that all hearings are held at accessible venues and 
that documentation and information distributed during the consultative and 
review processes including the draft and final reports, are available in 
accessible formats.  


5. In undertaking the review and preparing its final report and associated 
recommendations, the Productivity Commission is to note the Government's 
intention to release the report and announce its responses to the review 
recommendations as soon as possible, with the response to be prepared by 
appropriate Ministers, including the Attorney-General.   


IAN CAMPBELL 
5 February 2003 
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Glossary 


activity restriction The impact of an impairment on an individual’s 
ability to function without assistance 


disability A restriction on, or lack of, ability to perform an 
activity in a normal manner as a result of an 
impairment 


direct discrimination Treating a person less favourably, in response to 
their her disability, than a person without the 
disability would be treated in similar circumstances 


equality of opportunity  Treating all individuals on merit. That is, decision 
making should not account for irrelevant 
characteristics.  


equality of outcome Taking account of disadvantage by requiring 
positive differential treatment of disadvantaged 
groups to achieve the same outcome as for 
advantaged groups 


equivalent access Access by people with disabilities to a premises with 
an equivalent standard of amenity, availability, 
comfort, convenience, dignity, price and safety. 
Equivalent access does not include a segregated or 
parallel service. 


formal equality An extreme form of equality of opportunity, which 
rules out any adjustment or favourable treatment for 
disadvantaged groups because to do so would 
discriminate against those who do not receive the 
preferential treatment 


handicap The social, behavioural and psychological 
consequences of disability. That is, the 
disadvantages facing the individual as a result of an 
impairment or disability. 
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harassment Humiliating comments, actions and/or insults about 
a person’s disability, which create a hostile 
environment 


human rights Rights recognised as inherent in every person by 
virtue of common humanity and innate dignity as 
human beings. They tend to be derived from moral 
or ethical codes and social mores. Many human 
rights are recognised in international conventions 
and local legislation 


impairment Any loss or abnormality of bodily function, whether 
physiological, psychological or anatomical 


indirect discrimination Applying the same rule or condition to everybody 
but with a disproportionate effect on people with a 
disability (and when the rule is not ‘reasonable’ in 
the circumstances) 


inherent requirement The activities that are essential to the satisfactory 
completion of the tasks required in a particular job 


medical model A view of disability that places it in a medical 
context as a condition to be ‘cured’ 


open employment services Services that assist in the transition of people with 
disabilities from special education or employment in 
a supported work setting, to paid employment in the 
open labour market. Recipients of these services are 
not paid by the service provider, but by their 
employer 


pre-market discrimination A situation in which a worker is disadvantaged in 
the labour market as a result of discrimination 
experienced in education 


post-market discrimination A situation in which a worker is discriminated 
against in the labour market solely as a result of their 
disability, not for their other characteristics 


social model A view of disability that places it in a social context 
and focuses on social barriers to participation 
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substantive equality taking limited account of disadvantage by providing 
assistance to disadvantaged groups so they have the 
same opportunities as those of advantaged groups 


supported employment 
services or business services 
(previously known as 
sheltered employment)  


Services that provide support and employment to 
people with disabilities. Recipients of these services 
are employed and paid by the service provider, 
which receives part funding from the Australian 
Government 


supported wage system A system whereby people with a disability receive a 
proportion of the full Award wages equivalent of 
their level of productivity relative to that of a fully 
productive worker. Someone who is 70 per cent 
productive, for example, may receive 70 per cent of 
the Award wage. 


unjustifiable hardship Requirements to provide adjustments for people 
with disabilities are limited to the point where it 
would impose an ‘unjustifiable hardship’, taking into 
account likely benefits or detriments to any persons 
concerned and the financial circumstances of the 
provider. 


victimisation Threatening or subjecting a person to a detriment 
because they have made (or propose to make) a 
discrimination complaint. 


vilification Offensive, insulting, humiliating and/or intimidating 
behaviour. 
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Key points 
• The Disability Discrimination Act 1992 (DDA) aims to provide a fair go for Australians 


with disabilities—it gives them the right to substantive equality of opportunity in areas 
like employment, education and the provision of goods and services. 


• Overall, the DDA has been reasonably effective in reducing discrimination. But its 
report card is mixed and there is some way to go before its objectives are achieved. 
– Access to public transport and education has improved more than employment 


opportunities. 
– People with physical disabilities have been helped more than those with mental 


illness or intellectual disabilities—but other factors might be relevant. 
– People with disabilities in regional areas, from non-English speaking backgrounds 


and Indigenous Australians still face particular disadvantages—but race 
discrimination, language, socioeconomic background and remoteness also play a 
part. 


– The nature of the challenge facing the DDA will change as the focus shifts from 
removing physical barriers to addressing attitudinal barriers. 


• The DDA meets the Competition Principles Agreement legislation review 
requirements. 
– Many benefits are intangible but widespread. 
– Costs of compliance are likely to be quite small for many organisations. 
– In-built safeguards help ensure a net benefit to the Australian community. 
– Its impact on competition appears to have been limited. 
– No satisfactory alternatives for achieving its objectives exist. 


• Care needs to be taken in the way the DDA is implemented through disability 
standards if it is to continue to produce net benefits. While the DDA should be 
amended to allow standards to be developed for all areas of the Act, they should not 
be able to alter the fundamental scope of the Act. 


• The unjustifiable hardship defence should be strengthened and extended to all areas 
of the Act. It should also apply to all standards. 


• An explicit duty to make ‘reasonable adjustments’ should be included in the DDA. 
– It should cover all areas of the Act. 
– It should exclude adjustments that would cause unjustifiable hardship.  
– Its costs should be shared between affected organisations and government. 


• Other changes would make the DDA more effective. 
– Amendments to the Act to clarify definitions and refine the scope of exemptions.  
– Changes to complaints processes to require that parties bear their own costs in 


most cases and allow organisations to initiate complaints in their own right. 


• These recommendations would promote the objectives of the DDA and enhance its 
net benefits to the Australian community. 
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Overview 


The Disability Discrimination Act 1992 (DDA) is about providing a fair go for 
Australians with disabilities. Its focus is on addressing the physical and attitudinal 
barriers that prevent people with disabilities from making the most of their abilities 
and participating more fully in the community. This benefits both people with 
disabilities and the Australian community. 


There is broad agreement that the rights of people with disabilities should be 
protected. The Australian Government is a signatory to several international 
agreements that oblige it to address disability discrimination. 


This inquiry examines the DDA’s progress over the past decade and explores ways 
to improve its efficiency and effectiveness. It has its origins in the Competition 
Principles Agreement (CPA) between Australian governments to review legislation 
that affects competition. Since 1996, some 1800 Acts have been reviewed under this 
agreement. The Productivity Commission’s terms of reference require it to consider 
a range of economic and social factors in making its assessment.  


In practice, large numbers of Australians with disabilities are disadvantaged in 
many areas of life (box 1). The DDA seeks to eliminate disadvantage caused by 
discrimination.  


 
Box 1 Disability and disadvantage 
A person with a disability is less likely to: 
• complete year 12 schooling 
• have a post-school qualification 
• have a job 
and is more likely to: 
• have a lower income 
• receive a government pension 
• live in institutional accommodation 
• rent public housing 
• be in prison.  
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People with disabilities are a diverse group with different degrees of disability, and 
make up a large share of the Australian population. Latest available data from the 
Australian Bureau of Statistics (ABS) estimate that 3.6 million people had a 
disability in 1998, almost one-fifth of the total population.  


The proportion of people reporting a disability is increasing over time (figure 1). 
This rise is partly due to better diagnosis and a greater willingness to report 
disability. But it also reflects the ageing of the population. This trend is expected to 
continue. 


Figure 1 The reported disability rate has risena 
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a The definition of disability has been standardised to allow meaningful comparisons over time. 


The DDA at a glance 


The DDA makes it generally unlawful to discriminate against people because of 
disability. It has three objectives, which in summary are:  


• to eliminate ‘as far as possible’ discrimination on the ground of disability 


• to ensure ‘as far as practicable’ equality before the law for people with 
disabilities 


• to promote community acceptance of the rights of people with disabilities.  


The Productivity Commission has identified many ways in which the DDA could be 
improved, but it does not suggest changing these aims.  


The definition of disability in the DDA is broader than that used by the ABS. It 
includes physical disabilities, intellectual disabilities, mental illness and many other 
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forms of disability. It covers people who have had a disability in the past, currently 
have a disability, or might have a disability in the future. The broad definition helps 
avoid genuine complaints of discrimination falling at the first hurdle—determining 
whether or not the person concerned is covered by the DDA. This helps focus 
attention on the discriminatory action rather than the person concerned. As well as 
covering people with disabilities, the DDA covers their families and carers. 


The DDA makes it unlawful to discriminate in specific areas of activity because of 
disability (box 2). Taken together, these activities cover nearly all areas of 
community life. However, it also allows some partial exemptions, such as for the 
defence forces, and superannuation and insurance. An exemption also applies to 
‘special measures’ for people with disabilities, on the ground that it should not be 
unlawful to discriminate in their favour when supplying disability-specific services. 


 
Box 2 Areas of activity covered by the DDA 
There is no blanket prohibition on disability discrimination in the DDA. It makes it 
unlawful to discriminate in the following areas of activity: 
• employment 
• education 
• access to premises used by the public (including public transport) 
• provision of goods, services and facilities 
• applications for accommodation (for example, renting) 
• disposal of land 
• activities of clubs and associations 
• sport 
• administration of Commonwealth laws and programs 
• requests for information. 
A number of statutory exemptions limits the DDA’s coverage. Aspects of private life are 
not covered. 


Source: Disability Discrimination Act 1992, ss.15–30, 45–55.  
 


Under the DDA, discrimination can be either direct or indirect.  


• Direct discrimination occurs when a person is treated less favourably because of 
a disability.  


• Indirect discrimination occurs when a rule or condition that applies to everyone 
particularly disadvantages people with disabilities and is unreasonable in the 
circumstances.  
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The DDA relies largely on individual complaints for enforcement. But it also 
promotes systemic change through public inquiries and disability standards, and 
encourages private initiatives through voluntary action plans. 


The DDA is one of a suite of federal human rights acts. Others are the Human 
Rights and Equal Opportunity Commission Act 1986, Racial Discrimination Act 
1975, Sex Discrimination Act 1984 and Age Discrimination Act 2004. The Human 
Rights and Equal Opportunity Commission (HREOC) administers all of this 
legislation. The DDA also operates along-side ‘omnibus’ equal opportunity 
legislation in each State and Territory that addresses discrimination on a variety of 
grounds, including disability. 


Achieving equality 


The DDA is based on a ‘social’ model of disability that focuses on the disabling 
nature of the environment in which people with disabilities live. It aims to remove 
physical and attitudinal barriers that prevent people with disabilities from enjoying 
equal opportunities to participate in the life of the community. The DDA covers 
both ‘formal’ and ‘substantive’ concepts of equality. Substantive equality goes 
beyond formal equality to recognise that differences are important and that some 
people with disabilities can require adjustments (or ‘accommodations’) to reach the 
same notional starting line as others (box 3). 


People and organisations covered by the Act may risk complaints of discrimination 
if they do not make adjustments to ensure equality of opportunity for people with 
disabilities. But they do not have to do so if it would impose an ‘unjustifiable 
hardship’. Unjustifiable hardship has two main elements. First, ‘all relevant 
circumstances’ must be considered when deciding if there is ‘unjustifiable 
hardship’. These include the benefits and detriments to all persons concerned, 
implying that a net social benefit approach should be taken. Second, the financial 
impact on the person or organisation that may need to make adjustments must also 
be taken into account.  


It is important to note that the DDA does not require equality of outcomes for 
people with disabilities. For example, in employment they must be able to meet the 
inherent requirements of the job, and employers are able to choose the best 
applicant on merit. In the Commission’s view, improved outcomes for people with 
disabilities are important, and should ultimately flow from the improved 
opportunities made possible by the DDA. But attempts to influence outcomes 
directly should be pursued through other mechanisms, such as improved disability 
services. The DDA should not cover the establishment, funding or eligibility criteria 
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of disability services—these are properly the responsibility of governments. But the 
DDA should apply to the administration of those services. 


 
Box 3 Equality can have different meanings 
Equality is central to anti-discrimination law, but different people use the term ‘equality’ 
to mean different things.  


Formal equality is the right to be treated the same as everyone else, for example, by 
considering job applicants based on merit. But sometimes treating a person with a 
disability exactly the same as a person without a disability will not remove the barriers 
to participation. Receiving the same printed information as everyone else is no help if 
you are blind.  


Equality of outcomes aims to ensure that people with disabilities achieve similar 
outcomes as other people. This is regarded by some people with disabilities as a right 
and by others as an objective. It can be hard to agree on how to bring this objective 
into a rights-based framework. For example, what role should merit play? Often the 
only way to achieve similar outcomes is to provide disability services. This goes 
beyond the scope of anti-discrimination legislation. 


Substantive equality does not go as far as requiring equality of outcomes. It refers to 
a middle course—the right to have the same opportunities as others. It is then up to 
individuals to turn equal opportunities into outcomes, based on individual merit. This 
goes further than just equality of treatment, and may require that people with 
disabilities be treated differently. For example, it recognises that a person with a 
disability might be able to perform a job just as well as another person without a 
disability, but to be given the opportunity might first require some workplace assistance 
be provided, such as a different work station.   
 


Impact of the DDA 


It is difficult to measure how well the DDA has met its objectives. First, it is hard to 
untangle the effects of the DDA from State and Territory anti-discrimination 
legislation and other influences such as: 


• the availability of disability services and the Disability Support Pension 


• de-institutionalisation and ‘mainstreaming’ of many people with disabilities  


• technological developments, such as new information technologies, that have 
reduced barriers faced by people with disabilities. 


Second, discrimination is difficult to measure. The Commission looked at many 
sources of information including: 


• DDA complaints and HREOC inquiries 
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• outcomes for people with disabilities (such as employment rates and educational 
achievement)  


• indicators of accessibility (such as access to public transport). 


The Commission has used these measures, as well as many submissions, to assess 
the effectiveness of the DDA against its objectives.  


Eliminating discrimination 


The first objective of the DDA is to eliminate discrimination ‘as far as possible’.   


The Commission notes that the number of DDA complaints fell from 1994-95 to 
1998-99, but has been relatively stable since (figure 2). Taking account of the 
increase in the number of people with disabilities, the ‘complaints rate’ has fallen 
significantly.  


This ‘improvement’ in the complaints rate is welcome, but in itself does not 
necessarily indicate declining levels of discrimination. Only small numbers of 
complaints are made each year, and they might not reflect the experiences of people 
who do not formally complain. Other factors, such as the accessibility of HREOC’s 
complaints process, and the availability of alternative State and Territory complaints 
processes, might also affect the number and types of complaints that come forward 
under the DDA. The impact of complaints on lessening discrimination can also 
vary. Where some complaints might only address particular instances of 
discrimination, others can have systemic effects.  


In 2002-03, as in most years, over half of all DDA complaints were in the area of 
employment. The second largest area of complaints was the provision of goods, 
services and facilities (nearly one quarter of all complaints).  


After allowing for other influences, the DDA appears to have achieved mixed 
results in different areas of activity. The DDA appears to have been: 


• relatively ineffective in reducing discrimination in employment. However, 
employer peak bodies are working with their members to develop policies in this 
area 


• of only limited effectiveness in improving access to premises due to 
inconsistencies with the Building Code of Australia (BCA). The recently 
released draft disability standards on access to premises, if implemented, would 
help to create consistency by linking the DDA to the BCA, but as discussed later 
would introduce problems of their own 
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Figure 2 DDA complaints 
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• somewhat effective in making public transport more accessible. The public 
transport disability standards were introduced in 2002 and many providers are 
already well ahead of agreed targets. However, most improvements have been in 
cities, with many regional areas still suffering significant problems 


• effective in reducing discrimination in the provision of certain services such as 
telecommunications and electronic banking. Concerns remain about 
discrimination in other areas, such as insurance 


• reasonably effective in improving educational opportunities for tertiary students 
with disabilities, with mixed results in school education. Educational attainment 
has improved modestly and the number of students in mainstream schools 
identified as having disabilities has grown substantially. But this has strained the 
resources of many schools, especially in the non-government sector 


• ineffective in improving employment opportunities in the Australian Public 
Service through the Australian Government’s Commonwealth Disability 
Strategy. 


The DDA appears to have achieved uneven results for different groups of people 
with disabilities. It appears to have been: 


• more effective for people with mobility, sight or hearing impairments than for 
people with mental illness, intellectual disability, acquired brain injury, multiple 
chemical sensitivity or chronic fatigue syndrome 


• less effective for people with dual or multiple disabilities and people living in 
institutions. 


Many groups may benefit from improvements to the DDA, but there is a limit to 
how far it can address the disadvantages that some face. The nature of some 
people’s disabilities may be such that they cannot take advantage of the 
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opportunities created by the DDA, without additional disability services. 
Anti-discrimination legislation benefits most those against whom discrimination is 
most unreasonable; that is, where the disability is least relevant (in degree or kind) 
to the circumstances.  


The DDA also appears to have been less effective for people living in rural and 
remote regions, those from non-English speaking backgrounds and many 
Indigenous Australians with disabilities. However, these results might reflect 
disadvantages other than disability, associated with race, language barriers, 
socioeconomic background and remoteness. 


Although this is a somewhat mixed report card, eleven years is not a long time in 
which to achieve the fundamental changes sought by the DDA. Strong network 
effects mean that reducing discrimination in one area of society can have flow-on 
benefits in many others (figure 3).  


Figure 3 Discrimination in one area has flow-on effects 


 


 


 


 


 


 


 


 


 


Accessible public transport can yield most benefit only when destinations become 
accessible. Discrimination in education feeds into limited employment 
opportunities—and access to both requires accessible transport and buildings. 
Limited employment opportunities, in turn, affect income levels and opportunities 
for social participation. ‘Vicious cycles’ of disadvantage can easily emerge. But by 
removing barriers, the DDA can promote ‘virtuous cycles’ based on improved 
access and full participation.  
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The future is likely to pose fresh challenges. Although they will take some time to 
flow through, significant reforms have been initiated to dismantle physical barriers 
in areas such as transport and public premises. The challenge will be to make the 
DDA effective in addressing discrimination in areas that rely more on changing 
people’s attitudes than on removing physical barriers. 


Equality before the law 


Inquiry participants raised four areas of concern relating to this second objective of 
the DDA: 


• institutional accommodation 


• decision making by and for people with cognitive disabilities 


• access to justice and civic participation, including voting 


• laws with discriminatory effects. 


The DDA has few provisions that deal directly with this objective, and there are 
practical limits to the DDA’s potential impact in these areas. The States and 
Territories have primary responsibility for institutional accommodation, legal 
guardianship and many areas of justice. Even so, the DDA plays an important role 
in reinforcing the legal rights of people with disabilities.  


Promoting community acceptance 


The DDA appears to have had some success in achieving this third objective, 
mainly through high profile complaints and inquiries, and in developing disability 
standards. HREOC has also used its limited resources to provide useful information 
through research, guidelines and a comprehensive website.  


However, knowledge of the DDA among many people with disabilities, employers, 
service providers and the general community still appears to be limited. A large 
scale media campaign may not be the most cost-effective way to promote lasting 
awareness. There is nevertheless significant scope to introduce more targeted 
programs, including through cooperative efforts with the States and Territories and 
employers. The Australian Industry Group, for example, indicated a willingness to 
work with HREOC to develop and deliver awareness programs.  


1205







   


 DISABILITY 
DISCRIMINATION ACT 


 


 


XXXVI 


Is the DDA necessary? 


A threshold question that the Commission must answer is whether the DDA is 
necessary. In making its assessment, the Commission must have regard to the 
requirements of regulation assessment set out in the CPA and the Australian 
Government’s Regulation Impact Statement process. Combining these, the 
Commission has addressed the following questions: 


• Does the DDA restrict competition? 


• Do the benefits to the community of the DDA outweigh the costs? 


• Are there alternative, less restrictive, ways of achieving the objectives of the 
DDA? 


Does the DDA restrict competition? 


The first issue to resolve is how the DDA might restrict competition. This is 
important because restricting competition can impose costs on the whole 
community—including people with disabilities.  


By regulating the inputs used by organisations (such as labour) and what they 
produce, the DDA has the potential to affect the competitive environment. Impacts 
on competition would be important if the DDA, for example: 


• created barriers to entry 


• imposed disproportionate costs on a large enough group of organisations to 
reduce competitive pressures on others. 


It could be said that the DDA creates barriers to entry because, in some 
circumstances, it prevents organisations from providing non-accessible goods and 
services. This might be considered an acceptable price to pay for achieving an 
important social objective. But it would be an issue if people without disabilities 
were denied consumer choices or costs were increased significantly. To date, this 
restriction on competition has not been significant, but it may become so in the 
future, depending on how the DDA is applied.  


The DDA could also influence competitive pressures by imposing obligations on 
some organisations and not on their competitors. But if only a small number of 
organisations is affected, the overall effect on competition might be negligible. This 
seems to be the case with the complaints-based enforcement of the general 
provisions of the DDA. The number of complaints is small relative to the size of the 
economy; and they seem to fall in a relatively ad hoc way.  
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On the other hand, mandatory disability standards have the potential to affect whole 
sectors. If standards had the same effect on all organisations within a sector, they 
would be competitively neutral. For example, if all bus operators are required to 
make the same adjustments to their buses, competition between them should be 
unaffected.  


However, standards may not always apply uniformly, as the proposed access to 
premises standards illustrate. The relative cost impacts of those standards would 
vary depending on whether the premises are new or existing, large or small. For 
example, because of the requirement to install lifts in two storey premises, strip 
shopping centres could be placed at a relative cost disadvantage to large shopping 
centres. In such cases, where one group of organisations is affected differently to 
another, disability standards have the potential to restrict competition. Any 
restriction on competition would be exacerbated if disadvantaged organisations 
offered more innovative services than their counterparts.  


Whether compliance is enforced through complaints or standards, competition 
might also be affected where organisations are subject to costs that overseas 
competitors are not. However, many other countries also have anti-discrimination 
legislation, evening up this influence to some extent. 


The Commission concludes that the DDA can potentially restrict competition. In 
practice, this will depend on how the costs of compliance are borne. Restrictions on 
competition can be minimised by making the DDA apply as uniformly as possible 
across and within sectors.   


Do the benefits outweigh the costs? 


The many ways in which the DDA affects the community mean that its costs and 
benefits must be considered in a broad framework that takes into account equity and 
social welfare, among other considerations.  


The Commission considers that, by reducing discrimination, the DDA can generate 
widespread benefits. First and foremost, such legislation can improve the material, 
social and psychological situation of people with disabilities. It can reduce the costs 
of their disability and improve their capabilities. People without a disability can also 
benefit. For example, older Australians or parents with prams can benefit from 
improved physical access.  


The DDA also has the potential to increase the productive capacity of the economy. 
Reducing discrimination can enhance the participation and employment of people 
with disabilities in the workforce. And it can allow students with disabilities to 
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improve their educational outcomes, making them more productive members of the 
community.  


The benefits of the DDA are compounded where discrimination is reduced in 
several areas simultaneously. For example, the effects of reductions in 
discrimination affecting education and employment would be self-reinforcing, as 
would the effects of greater physical accessibility and employment. 


Less tangibly, to the extent that the DDA improves the social acceptance and 
integration of people with disabilities, it would benefit the wider community 
through greater trust, mutual cooperation and an enhanced sense of fairness. 


The DDA could nevertheless create significant costs. These include the tangible 
costs of removing physical barriers and the less tangible but sometimes significant 
costs of changing processes and procedures. Some adjustments can be very 
expensive (for example, converting public transport infrastructure). But many are 
not—evidence suggests that many workplace modifications are relatively 
inexpensive. 


The DDA might also create indirect costs for the community by diverting resources 
from their best uses. This could occur where one sector bears costs that others do 
not—for example, where public transport (which is subject to the DDA) competes 
with substitutes, such as private cars (which are not).  


The DDA has several in-built ‘safeguards’ that try to balance benefits and costs: 


• an unjustifiable hardship defence is included in most areas of the DDA 
requiring, among other things, that the benefits and detriments to all persons 
concerned be considered 


• disability standards are subject to the Regulation Impact Statement process, 
which helps assess whether they provide net benefits to the community 


• HREOC can grant temporary exemptions from the DDA in cases of short term 
hardship 


• employers can choose not to hire or retain employees who cannot meet the 
inherent requirements of a job, including minimum productivity requirements. 


The Commission is nevertheless concerned that the existing safeguards do not apply 
sufficiently widely and may be overridden by standards in the future. The draft 
standards on access to premises are a case in point. The absence of an unjustifiable 
hardship defence for new buildings in those standards may substantially reduce the 
net benefits of the DDA and cause distortions in resource allocation across the 
economy.  
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The Commission considers that the DDA appears likely to have produced net 
benefits for the Australian community to date. But care needs to be taken in the way 
the DDA is implemented through standards in the future if it is to continue to 
produce net benefits. This will require that an appropriate balance be kept between 
requirements and safeguards.  


Are there alternatives to the DDA?  


The final step in a legislation review is to consider alternative approaches for 
achieving the same results.  


Relying on non-regulatory alternatives such as, ‘moral suasion’, education or 
self-regulation is unlikely to be as effective as anti-discrimination legislation. 
Whether at the State and Territory or Australian Government level, laws which 
prohibit socially unacceptable behaviour can be powerful instruments for achieving 
attitudinal change. There are some signs that those changes are occurring, albeit 
slowly. Although many organisations might voluntarily adopt the basic concepts of 
formal equality, in the absence of legislation some may be unwilling to incur the 
costs necessary to achieve substantive equality.  


In the absence of federal legislation, State and Territory anti-discrimination 
legislation would provide some protections (box 4). But despite some convergence, 
those Acts provide different levels of protection and do not cover Australian 
Government agencies. They are also ineffective at dealing with discrimination 
issues that cross State and Territory borders. Federal legislation is also necessary to 
meet Australia’s international obligations. 


Another alternative could be to spend more on disability services. Although this 
might address some of the disadvantages faced by people with disabilities, and 
improve outcomes, it would not address discriminatory behaviour or attitudes. 
Disability services are crucial, but constitute a complementary approach, not a 
substitute for anti-discrimination legislation. 


In conclusion, the Commission considers that the objectives of the DDA cannot be 
achieved without federal legislation. There are no satisfactory alternatives to a 
DDA, and there are good social and economic reasons for its retention. The DDA 
underpins the rights of a vulnerable group in society. It establishes a right to 
substantive equality that gives people with disabilities a better chance of enjoying 
similar opportunities to others. Although the Commission is concerned about the 
potential cost and competition impacts of the DDA, these can be contained through 
the extension of existing safeguards.  
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Box 4 The DDA and State and Territory anti-discrimination laws 
All States and Territories have anti-discrimination laws that cover disability, most 
pre-dating the DDA. Despite some overlap between these Acts and the DDA, the 
Commission considers that the current approach is appropriate. 


• Anti-discrimination legislation is an important statement about the human rights 
principles that underpin each government’s view of society.  


• Although the States have clearer Constitutional power to legislate in this area than 
the Australian Government, the DDA provides a national framework and covers 
Australian Government departments and agencies.  


• There is the opportunity for regulatory benchmarking by jurisdictions. 


• Arrangements will converge over time as DDA disability standards are introduced.  
 


The Commission is satisfied that the DDA has met the CPA tests to date and, with 
appropriate amendments, will provide net community benefits into the future.  


The way forward 


Given its relatively short period of operation, the DDA appears to have been 
reasonably effective in reducing discrimination. But there is much more to be done 
before its objectives are achieved. 


A reasonable adjustment duty 


Until recently, it had been presumed that the DDA obliged affected organisations to 
make ‘reasonable adjustments’ to accommodate the needs of people with 
disabilities. Although the term ‘reasonable adjustment’ does not appear in the DDA, 
various features of the Act seemed to imply such an obligation. However, a recent 
High Court decision questioned this presumption and appears to have narrowed 
significantly the protection that the Act was previously thought to provide. 


The Commission considers that substantive equality is a sound basis for disability 
discrimination legislation. It therefore endorses the concept of reasonable 
adjustment as a means to this end, and recommends that it be included explicitly in 
the Act as a stand alone duty. This would mean that failure to provide reasonable 
adjustment could itself be unlawful discrimination and the subject of a complaint. 


The Commission makes this recommendation provided that the duty is always 
subject to the unjustifiable hardship defence. ‘Reasonable adjustment’ should be 
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defined to exclude adjustments that would cause unjustifiable hardship. This 
safeguard is necessary to ensure that adjustments are likely to produce net benefits 
for the community, and do not impose undue financial hardships on the 
organisations required to make them.  


Even in the absence of an explicit reasonable adjustment duty, there are strong 
grounds for ensuring that the unjustifiable hardship defence applies to all areas of 
the Act, including: education after enrolment; employment between hiring and 
firing; and administration of Commonwealth laws and programs. Some people are 
opposed to the Australian Government having recourse to this defence, presuming 
that it has greater resources at its disposal. But any government expenditure has an 
opportunity cost, and to devote resources to making adjustments that do not have 
net community benefits is just as wasteful as it is in any other area covered by the 
DDA.  


The DDA should also require that unjustifiable hardship be included in all disability 
standards introduced under the Act, including current draft standards. 


Who pays? 


Any obligation to make adjustments raises the vexed question of who should pay 
for those adjustments: the organisations concerned, or the community more broadly. 
There are good arguments for both to be involved (box 5). In some cases, the costs 
can be spread across different groups. For example, the costs of accessible public 
transport might be met partly by transport providers (through lower earnings), their 
customers (through higher fares) and by taxpayers (through subsidies). But in other 
cases organisations might not be able to pass on the costs.  


Two approaches could be adopted to help broaden the obligation to fund 
adjustments. The Commission is recommending that: 


• the unjustifiable hardship test also require that consideration be given to efforts 
taken by the organisation to access financial and other assistance. This would 
mean that the organisation could not use ignorance of existing programs as a 
defence.  


• the Australian Government review existing arrangements for funding 
adjustments and consider portable access grants to support participation in 
employment and education.  
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Box 5 Sharing the costs 
Where the benefits of the DDA outweigh the costs, the question still arises as to who 
should bear the costs of pursuing social objectives: the organisations affected, or the 
community more generally. There are two different approaches to this issue. 


The first approach argues that, if the government (on behalf of the community) has a 
particular social objective which imposes costs on organisations, the costs should be 
funded out of general government revenue. This implies that government should pay 
for adjustments mandated by the DDA. However, it need not imply that government 
should pay the full cost. 


• Many service providers and employers are willing to pay some of the costs, so the 
government need only fund the balance. 


• Making organisations pay part of the cost encourages them to identify low cost 
solutions and maximise the benefits of adjustments. It also limits any incentives they 
might have to ask the government to pay for unnecessary adjustments. 


The second approach argues that the costs of social objectives should form part of the 
cost of producing related goods and services. These costs may then be reflected in 
prices; for example, the cost of better access to public transport might be passed on 
through higher fares. But in some cases, the government might share part of the cost, 
to: 


• take advantage of ‘positive externalities’ (where people other than the customers 
and providers might benefit from better access) 


• speed up the process of improving access 


• prevent costs being distributed unevenly among organisations 


• encourage government to take account of the costs of regulation. 


Both approaches lead to a similar broad conclusion—that government and the 
organisations affected should share the costs of adjustments. A contribution from 
government is particularly important where, otherwise, the burden on the organisations 
affected would lead to an unfair distribution of costs.   
 


People with disabilities might also be involved in funding adjustments. In practice, 
they already pay for many of the costs associated with their disability. While they 
should not have to fund adjustments mandated by the DDA, occasions may arise 
where they might wish to contribute to an upgrade in the specifications of those 
adjustments (for example, a better quality screen reader). This would be most likely 
to occur in areas such as education or employment.  
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Improving definitions and exemptions in the DDA 


Although the broad thrust of the DDA remains appropriate, the Commission has 
recommended improvements to definitions and exemptions in the Act. Amendments 
include: 


• clarifying that the current broad definition of disability covers medically 
recognised symptoms, and genetic predisposition to a disability that is otherwise 
covered by the DDA 


• clarifying the definition of ‘direct discrimination’ through the use of examples 


• amending the definition of ‘indirect discrimination’ to include proposed 
discrimination and to place the onus on organisations subject to a complaint to 
prove that discriminatory conditions they impose are reasonable.  


The Commission has also recommended improvements to the DDA exemptions that 
protect some actions from complaints. These exemptions have some advantages, 
such as cutting short legal processes. But administrative convenience should not 
override the rights of people with disabilities. Exemptions should be socially and 
economically justifiable and should continue to focus on areas of activity and not on 
particular groups of people with disabilities. The scope of exemptions should be 
limited by: 


• tightening the partial exemption for superannuation and insurance by: 


– clarifying ‘other relevant factors’ that may be considered 


– requiring insurers (when requested) to provide reasons for unfavourable 
decisions, including an explanation of the information on which they relied 


• clarifying the ‘special measures’ exemption so it applies only to the 
establishment, funding and eligibility criteria of disability services, not their 
administration 


• requiring that the list of prescribed Acts be reviewed every five years to ensure 
that the reasons for their prescription remain valid and that the current list be 
reviewed as soon as possible.  


Improving the complaints process 


Compliance with the DDA is driven mainly by a system of individual complaints, 
through which people with disabilities enforce their rights. Often just the threat of a 
complaint can be a powerful force for change.  
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The Commission supports conciliation as the first step in resolving complaints. But 
it is important that complainants have the option of going to the Federal Court or the 
Federal Magistrates Court if conciliation fails. 


Some people with disabilities face significant barriers or disincentives to using the 
complaints process, including: 


• the uncertainty about court costs being awarded against complainants 


• the complexity and potential formality of the process 


• the fear of victimisation 


• the unequal financial and legal resources of complainants and respondents 


• concerns about the enforceability of conciliation agreements. 


These barriers would be reduced by the Commission’s recommendations to: 


• make the courts cost neutral for discrimination cases (each party would bear 
their own costs) except where there are extenuating circumstances 


• allow disability organisations to make representative complaints in their own 
right 


• give federal courts jurisdiction to enforce conciliation agreements.  


Complaints under the DDA use the same HREOC complaints process as other 
federal anti-discrimination Acts. The Commission’s proposed reforms to DDA 
complaints handling would have implications for complaints under those Acts.  


Improving other DDA provisions   


Disability standards spell out in detail how the DDA applies to particular areas of 
activity. Only the public transport standards have been introduced so far, although 
drafts of the education and access to premises standards have been released. 
Although the process of developing standards can raise community awareness, 
standards only begin to have real effects when they become law. The drawn-out 
consultation process has limited their impact. 


• Disability standards can provide certainty for people with disabilities and for 
organisations. This certainty is reduced if State and Territory requirements differ 
from the standards. The DDA should be amended to clarify that disability 
standards displace State and Territory legislation where they address the same 
specific matter. The alternative approach would be for the States and Territories 
to adopt the DDA standards under their own laws, but this could create 
inconsistencies in enforcement and interpretation.   
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• Disability standards should not be used to alter fundamentally the scope or 
balance of the DDA. Amendments should be made in the Act itself, not in 
subordinate legislation. Furthermore, the standards should be required to reflect 
the safeguards and exemptions contained in the Act. 


• The Attorney General should have the power to make disability standards to 
cover any area of activity and the operation of any statutory exemption in the 
DDA. This does not imply that standards should be made in all areas.  


Voluntary action plans are useful tools, but their impact has been limited by the 
small number that have been lodged by business. Government agencies have lodged 
more plans than private organisations, but coverage is still limited. The 
Commission’s suggested reforms in other areas would encourage voluntary action 
plans. For example, the reasonable adjustments duty might prompt organisations to 
adopt an action plan spelling out in advance how they might comply. 


Promoting equality before the law 


The Commission makes several recommendations to promote equality before the 
law for people with disabilities. 


• A separate inquiry should be held into access to the justice system for people 
with disabilities, with a focus on ways to protect their rights in both criminal and 
civil jurisdictions. 


• The right to vote is one of the most important expressions of equality before the 
law. The Australian Government should ensure that federal voting processes are 
accessible and encourage the States and Territories to follow suit. 


• It should be made clear that there is no general exemption for actions done in 
compliance with laws that have discriminatory effects. If governments want to 
exempt specific laws from challenge, they should use the existing mechanisms in 
the DDA to prescribe such laws.  


In addition, the Commission considers that HREOC could make greater use of its 
power to examine federal legislation for consistency with the DDA.  


‘Mainstreaming’ the DDA 


Some people think that it is up to HREOC to ensure the DDA achieves its 
objectives. But HREOC cannot do this alone. Discrimination is found in all areas of 
society, and there are great benefits from linking the DDA to mainstream 
mechanisms that cover these different areas. 
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Disability standards can be made in different areas of activity. It makes sense to rely 
on experts from those areas (with input from the disability community) to develop, 
implement and monitor standards.  


The draft standards on access to premises, for example, are being developed by the 
Australian Building Codes Board. If implemented, compliance with the standards 
will be monitored largely through mainstream planning processes. A similar 
approach should be adopted for other disability standards wherever practical. 


Cooperative arrangements between HREOC and State and Territory 
anti-discrimination bodies should be improved. Together, they should establish a 
‘shopfront’ presence in each jurisdiction. HREOC would remain responsible for 
managing DDA complaints. Cooperative efforts in awareness raising and policy 
development should also be enhanced. Links between HREOC and State and 
Territory Commissioners could be enhanced by expanding the membership and 
focus of the Australian Council Of Human Rights Agencies.   


A co-regulatory approach should be introduced to encourage the private sector to 
take a greater role in tackling discrimination. Industries could develop codes of 
conduct, and those that meet minimum criteria could be registered with HREOC. 
Organisations applying a code could be given some degree of protection from 
complaints under the DDA, for example by requiring that relevant complaints are 
first addressed under the code before permitting them to be heard by HREOC.  


Resources 


The effectiveness of the DDA is influenced by the resources devoted to its 
administration and implementation.  


Many people with disabilities need legal assistance to enforce their rights through 
the complaints system. Disability Discrimination Legal Services are the main source 
of this assistance, with advocacy bodies playing an important supporting role. If 
such organisations are not given enough resources to match their responsibilities, 
the effectiveness of the DDA will be undermined.  


Similarly, HREOC needs sufficient resources to perform its statutory functions. 
Recommendations in this report could lead to changes to HREOC’s responsibilities 
and hence its resource requirements (for example, conciliating cases involving 
reasonable adjustment, conducting reviews of legislation that conflicts with the 
DDA, and general awareness raising). To the extent that discrimination declines, 
HREOC might expect to receive fewer complaints, but added pressure may arise if 
the effect of standards were to divert complaints from State and Territory 
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anti-discrimination bodies to HREOC. It is important that its conciliation function is 
not compromised to fund new initiatives.  


The Commission’s recommendation that the unjustifiable hardship defence include 
consideration of efforts taken to access financial and other assistance could increase 
awareness of and demand for government assistance.  


The Commission is not in a position to comment on the ideal budget that should be 
devoted to addressing disability discrimination. But this inquiry has emphasised that 
the level of discrimination that society continues to bear will be influenced by the 
resources that governments expend. The DDA cannot work without adequate 
financial underpinning.  


In conclusion 


The DDA has been reasonably effective in addressing disability discrimination. But 
its effectiveness has been patchy and there is still a long way to go. Furthermore, the 
nature of the challenge facing the DDA is changing as the focus shifts from 
addressing physical barriers to attitudinal barriers. The Commission is especially 
concerned about discrimination in employment, because having a job is a key to 
people participating more fully in the community. 


The Commission is satisfied that the DDA has met the CPA tests to date and, with 
appropriate amendments, will provide net community benefits into the future. No 
alternative approach would better achieve the objectives of the Act, in particular 
eliminating (as far as possible) discrimination on the ground of disability. Having a 
DDA is also consistent with Australia’s international obligations.  


The Commission has made a number of recommendations for improving the 
operation of the DDA, including the introduction of an explicit duty to make 
reasonable adjustments. This goes to the heart of the DDA, and would complement 
other features such as the prohibitions on direct and indirect discrimination. Such a 
duty would be consistent with the Australian Government’s original intentions for 
the Act, and would promote awareness among organisations and people with 
disabilities. Balanced by an clearer and broader unjustifiable hardship defence, the 
duty would reassert the role of the DDA as a vehicle for achieving real change for 
people with disabilities. 


Other recommended changes clarify the way the Act works, refine the application 
of exemptions, make the complaints process more accessible, ensure that HREOC 
and State and Territory anti-discrimination bodies work cooperatively, and provide 
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additional impetus to organisations to develop their own approaches to addressing 
disability discrimination. 


The Commission considers that these suggested improvements would promote the 
objectives of the Act, and enhance its net benefits to the Australian community.  
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Recommendations  


Chapter 8  Eliminating discrimination 


RECOMMENDATION 8.1 


The Disability Discrimination Act 1992 should be amended to include a general 
duty to make reasonable adjustments.  
• Reasonable adjustments should be defined to exclude adjustments that would 


cause unjustifiable hardship.  
• The person or persons on whom the duty would fall should be identified. 
• Examples of how the duty might apply should be included in each area of the 


Act. 


RECOMMENDATION 8.2 


The Disability Discrimination Act 1992 should be amended to allow an 
unjustifiable hardship defence in all areas of the Act that make discrimination on 
the ground of disability unlawful. 


RECOMMENDATION 8.3 


The criteria for determining unjustifiable hardship in the Disability 
Discrimination Act 1992 (s.11) should be expanded to: 
• require consideration of the costs and benefits to all persons and an 


assessment of the net benefit to the community 
• include as a relevant circumstance, the availability of financial and other 


assistance 
• clarify that any respondent to a complaint (not just ‘service providers’) can 


expect to have their action plan considered.  


RECOMMENDATION 8.4 


The defence of inherent requirements should be available to employers in all 
employment situations. 


1219







   


L DISABILITY 
DISCRIMINATION ACT 


 


 


Chapter 9 Equality before the law 


RECOMMENDATION 9.1 


The Attorney General, in consultation with State and Territory governments, 
should commission an inquiry into access to justice for people with disabilities, 
with a focus on practical strategies for protecting their rights in the criminal and 
civil justice systems. 


RECOMMENDATION 9.2 


The Commonwealth Electoral Act 1918 should be amended to ensure that 
federal voting procedures are accessible (physically and in provision of 
information and independent assistance), and the Australian Government should 
encourage State and Territory governments to follow suit.  


RECOMMENDATION 9.3 


The Disability Discrimination Act 1992 should apply to actions done in 
compliance with laws that have not been prescribed under section 47 of the Act.  


Chapter 10  Promoting community recognition and acceptance 


RECOMMENDATION 10.1 


The Human Rights and Equal Opportunity Commission should work with 
employers and employer groups to develop and deliver targeted education 
campaigns. 


RECOMMENDATION 10.2 


The cooperative arrangements between the Human Rights and Equal 
Opportunity Commission and State and Territory anti-discrimination bodies 
should be formalised and extended. This would be facilitated by: 
• including HREOC in the membership of the Australian Council of Human 


Rights Agencies 
• broadening the Council’s focus to cover disability issues, especially the 


development of education programs, information provision, research priorities 
and programs, and a ‘shop front’ presence in each jurisdiction. 
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Chapter 11  Definitions 


RECOMMENDATION 11.1 


The definition of disability in the Disability Discrimination Act 1992 (s.4) should 
be amended to ensure that it is clear that it includes: 
• medically recognised symptoms where the underlying cause is unknown 
• genetic predisposition to a disability that is otherwise covered by the Act. 


A note should be added to the Act to explain that behaviour that is a symptom or 
manifestation of a disability is part of the disability for the purposes of the Act. 


RECOMMENDATION 11.2  


The definition of direct discrimination in the Disability Discrimination Act 1992 
(s.5(1)) should be supplemented with examples (either included in the Act or 
guidelines) to clarify the ‘circumstances that are the same or not materially 
different’ for the purposes of making a comparison. 


RECOMMENDATION 11.3  


The definition of indirect discrimination in the Disability Discrimination Act 
1992 (s.6) should be amended to: 
• remove the proportionality test 
• include criteria for determining whether a requirement or condition ‘is not 


reasonable having regard to the circumstances’ 
• require the respondent to prove that a requirement or condition is reasonable 
• cover incidences of proposed indirect discrimination. 


Chapter 12  Exemptions 


RECOMMENDATION 12.1 


The Disability Discrimination Act 1992 should be amended to clarify what are 
‘other relevant factors’ for the purpose of the insurance and superannuation 
exemption (s.46). ‘Other relevant factors’ should not include: 
• stereotypical assumptions about disability that are not supported by reasonable 


evidence 
• unfounded assumptions about risks related to disability. 
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RECOMMENDATION 12.2 


The Disability Discrimination Act 1992 should be amended to limit the 
application of the insurance and superannuation exemption (s.46). It should only 
apply if, when requested, insurance and superannuation providers give clear and 
meaningful reasons for unfavourable underwriting decisions (including an 
explanation of the information on which they have relied). 
Applicants should be advised of their entitlement to request these reasons. 


RECOMMENDATION 12.3 


The exemption of the Migration Act 1958 and its regulations in the Disability 
Discrimination Act 1992 (s.52) should be reviewed and amended to ensure it: 
• exempts only those provisions which deal with issuing entry and migration 


visas to Australia 
• does not exempt administrative processes under the Act and its regulations. 


RECOMMENDATION 12.4 


The exemption in the Disability Discrimination Act 1992 for ‘special measures’ 
that are reasonably intended to benefit people with disabilities (s.45) should be 
amended to clarify that it: 
• exempts the establishment, eligibility criteria and funding of these measures  
• does not exempt general actions done in their administration. 


RECOMMENDATION 12.5 


The Disability Discrimination Act 1992 should be amended to clarify that the 
general exemption for ‘special measures’ (s.45) does not apply to wages paid to 
people with disabilities. Wages should be subject to the specific provisions for 
capacity-based wages in the Act (s.47(1)(c)). 


RECOMMENDATION 12.6 


The laws prescribed under section 47 of the Disability Discrimination Act 1992 
should be reviewed every five years to ensure that the reasons for their 
prescription remain current. The laws that are currently prescribed should be 
reviewed as soon as possible and delisted if necessary. 
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Chapter 13  Complaints 


RECOMMENDATION 13.1 


The Human Rights and Equal Opportunity Commission should enter into formal 
arrangements with State and Territory anti-discrimination bodies to establish a 
‘shop front’ presence in each jurisdiction but retain responsibility for managing 
complaints under the Disability Discrimination Act 1992. 


RECOMMENDATION 13.2 


The Human Rights and Equal Opportunity Commission Act 1986 (s.46PO) 
should be amended to allow complainants up to 60 days to lodge an application 
relating to unlawful disability discrimination with the Federal Court or Federal 
Magistrates Court. 


RECOMMENDATION 13.3 


The Australian Government should legislate to ensure that, where it is the clear 
intent of the parties, conciliation agreements should become legally binding 
agreements. The legislation should grant Federal Court or Federal Magistrates 
Court jurisdiction over such agreements. The legislation should also set out the 
remedies that may be granted by those courts in respect of a breach of such an 
agreement. 


RECOMMENDATION 13.4 


The Human Rights and Equal Opportunity Commission Act 1986 should be 
amended to require each party to a disability discrimination case to bear his or 
her own costs in the Federal Court and Federal Magistrates Court, subject to 
guidelines for cost orders based on the criteria in sections 117(3) and 118 of the 
Family Law Act 1975. 


RECOMMENDATION 13.5 


The Human Rights and Equal Opportunity Commission Act 1986 should be 
amended to allow disability organisations with a demonstrated connection to the 
subject matter of a complaint to initiate complaints in their own right and proceed 
to the Federal Court or Federal Magistrates Court if required. 


RECOMMENDATION 13.6 


The Attorney-General’s Department should investigate the implications of this 
inquiry’s recommendations about the disability discrimination complaints process 
for other federal anti-discrimination legislation. 
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Chapter 14  Regulation 


RECOMMENDATION 14.1 


Section 31 of the Disability Discrimination Act 1992 should be amended to 
clarify that disability standards cannot alter in a fundamental way the scope of 
the Act. The scope should only be altered via amendment of the Act, not via 
disability standards. 


RECOMMENDATION 14.2 


The Disability Discrimination Act 1992 (s.13) should be amended to clarify that 
where disability standards and State and Territory legislation address the same 
specific matter, the disability standards should prevail.  


RECOMMENDATION 14.3 


The Disability Discrimination Act 1992 (s.31) should be amended to allow 
disability standards to be introduced in any area in which it is unlawful to 
discriminate on the ground of disability. The standards-making power should 
extend to the clarification of the operation of statutory exemptions. 


RECOMMENDATION 14.4 


Where possible, monitoring and enforcement of disability standards should be 
incorporated into existing regulatory processes. The Human Rights and Equal 
Opportunity Commission’s role should be to report to the Attorney General on the 
operation and adequacy of those processes. 


RECOMMENDATION 14.5 


The Australian Government should legislate to allow the Human Rights and 
Equal Opportunity Commission to certify formal co-regulatory arrangements 
with organisations to whom the Act applies. 


RECOMMENDATION 14.6 


The Human Rights and Equal Opportunity Commission should replace the 
Frequently Asked Questions for employment with guidelines in order to provide 
more formal recognition under the Disability Discrimination Act 1992 and 
greater clarity for employers regarding their responsibilities. 
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RECOMMENDATION 14.7 


The Disability Discrimination Act 1992 (Part 3) should be amended to clarify 
that action plans can be developed and registered by any organisation or person 
covered by the Act. 


Chapter 15  Other issues 


RECOMMENDATION 15.1 


The Australian Government should review the effectiveness of the various 
schemes it uses to subsidise the costs to organisations of adjustments needed by 
people with disabilities. This review should consider the merits of portable access 
grants that would contribute to the costs of adjustments required for participation 
in employment and education. 
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Findings 


Chapter 5 Effectiveness in eliminating discrimination 


FINDING 5.1 


Complaints under the Disability Discrimination Act 1992, combined with 
participants’ views and labour market statistics, indicate that disability 
discrimination in employment remains a significant issue. 


FINDING 5.2 


The Disability Discrimination Act 1992 appears to have had some beneficial effects 
in education, although it has not been wholly successful in eliminating 
discrimination for students with disabilities. It appears to have been reasonably 
effective in improving educational opportunities for tertiary students with 
disabilities, with mixed results in schools. 


FINDING 5.3 


The Disability Discrimination Act 1992 appears to have had some impact on 
making new buildings more accessible. However, inconsistencies between the 
Building Code of Australia and the Act limit the effectiveness of the Act. Proposals 
for formal links between the building code and disability standards on access to 
premises would help to address these inconsistencies.  


The Disability Discrimination Act 1992 has been less effective in improving the 
accessibility of existing buildings, and the proposed disability standards will only 
address this issue for refurbished buildings. 


FINDING 5.4 


The Disability Discrimination Act 1992 appears to have been relatively effective in 
improving the accessibility of public transport in urban areas. However, it has been 
less effective in relation to taxis.  
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FINDING 5.5 


The Disability Discrimination Act 1992 has played a significant role in reducing 
discrimination in access to some goods and services, including electronic banking 
and telecommunications. 


FINDING 5.6 


The Australian Government has implemented its own Commonwealth Disability 
Strategy in response to the Disability Discrimination Act 1992. This strategy has 
been ineffective in improving employment opportunities for people with disabilities 
in the Australian Public Service. 


FINDING 5.7 


The Disability Discrimination Act 1992 appears to have been more effective for 
people with mobility and sensory impairments than those with a mental illness, 
intellectual disability, acquired brain injury, multiple chemical sensitivity or 
chronic fatigue syndrome. It also appears to have been less effective for people with 
dual or multiple disabilities and those living in institutional accommodation. 
However, reasons for these differences often relate to factors other than disability 
discrimination, such as the severity of disability. 


FINDING 5.8 


People with disabilities from Indigenous or non-English speaking backgrounds, and 
those living in regional areas face multiple potential sources of disadvantage. 
However, reasons for this often relate to factors other than disability 
discrimination, such as race discrimination, language barriers, socioeconomic 
background and remoteness.  


FINDING 5.9 


Given its relatively short period of operation, the Disability Discrimination Act 
1992 appears to have been reasonably effective in reducing overall levels of 
discrimination. However, there is still some way to go to achieve its object of 
eliminating discrimination. 


Chapter 6 Benefits and costs of the DDA  


FINDING 6.1 


By regulating inputs used by organisations and their outputs, the Disability 
Discrimination Act 1992 has the potential to impose costs on business and other 
organisations, and to restrict competition in the Australian economy. 
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FINDING 6.2 


A reduction in disability discrimination arising from the Disability Discrimination 
Act 1992 has the potential to confer important tangible and intangible benefits on 
people with disabilities; to contribute to beneficial ‘social capital’; and to generate 
widespread community benefits. 


FINDING 6.3 


Under the general provisions of the Disability Discrimination Act 1992, the costs of 
adjustments incurred by organisations are mainly low. However, in some cases, 
they can be very high. These, and other compliance costs, can be unpredictable, 
especially where complaints are made.  


FINDING 6.4 


The introduction of disability standards under the Disability Discrimination Act 
1992 can reduce the costs of complaints and uncertainty for individual 
organisations, but has the potential to raise compliance costs across all 
organisations covered by standards. 


FINDING 6.5 


The general provisions of the Disability Discrimination Act 1992 impose an uneven 
and inequitable regulatory burden on organisations. This could lead to the 
competitiveness of individual organisations being affected. However, the 
restrictions on competition appear to be negligible.  


FINDING 6.6 


Disability standards introduced to date appear to have had a relatively even impact 
on the costs of affected organisations and hence to have been competitively neutral.  


FINDING 6.7 


The Disability Discrimination Act 1992, as it has been implemented to date, is likely 
to have generated a net community benefit. 


FINDING 6.8 


The future balance of costs and benefits generated by the operation of the Disability 
Discrimination Act 1992 will depend on the way in which the Act is implemented 
and enforced. Net benefits could be reduced if disability standards are not subject 
to appropriate safeguards. 
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Chapter 7 Necessity and focus of the DDA 


FINDING 7.1 


Both social and economic arguments provide support for government intervention 
to address disability discrimination.  


FINDING 7.2 


The objectives of the Disability Discrimination Act 1992 can only be met by 
legislation that potentially could restrict competition. Non-regulatory approaches 
can complement the operation of anti-discrimination legislation, but cannot 
substitute for it. 


FINDING 7.3 


State and Territory anti-discrimination legislation can complement the operation of 
the Disability Discrimination Act 1992, but cannot substitute for it.  


FINDING 7.4 


The objects of the Disability Discrimination Act 1992 (s.3) are appropriate and do 
not require amendment. 


FINDING 7.5 


The Disability Discrimination Act 1992 meets the Competition Principles 
Agreement legislative review requirements.  


Chapter 8  Eliminating discrimination 


FINDING 8.1 


Various sections of the Disability Discrimination Act 1992 imply that reasonable 
adjustments must be made in order to avoid discriminating against people with 
disabilities. However, a recent High Court decision has questioned this 
presumption and appears to have narrowed significantly the protection that the Act 
was thought to provide. 


FINDING 8.2 


An unjustifiable hardship defence in the Disability Discrimination Act 1992 is 
appropriate. It helps to promote adjustments for people with disabilities that 
produce benefits for the community as a whole, while limiting requirements that 
would impose excessive costs on persons or organisations.  
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FINDING 8.3 


The unjustifiable hardship defence does not cover all areas of the Disability 
Discrimination Act 1992. Major areas not covered include education post-
enrolment, employment between hiring and firing, and administration of 
Commonwealth laws and programs. If the draft disability standards for access to 
premises were adopted, the unjustifiable hardship defence would be denied to 
developers or owners of new buildings. 


FINDING 8.4 


There is a lack of guidance as to how unjustifiable hardship might apply to 
particular areas of the Disability Discrimination Act 1992. This could be addressed 
through disability standards or guidelines. 


FINDING 8.5 


Unjustifiable hardship is best determined through broad criteria that can be applied 
flexibly to individual cases. 


FINDING 8.6 


The inherent requirements defence does not currently apply to within-employment 
situations. This might discourage employers from employing people with disabilities 
because it limits their ability to train, transfer and promote whom they choose. 


FINDING 8.7 


It is generally appropriate for the costs borne under the Disability Discrimination 
Act 1992 to be shared between the organisations required to make adjustments and 
governments.  


Chapter 9 Equality before the law 


FINDING 9.1 


There appears to be potential for the Human Rights and Equal Opportunity 
Commission to make greater use of its power to examine Commonwealth legislation 
and report to the Minister on its consistency with the Disability Discrimination Act 
1992.  


FINDING 9.2 


Current provisions in the Human Rights and Equal Opportunity Act 1986 (Part IIC) 
dealing with discriminatory acts done in accordance with Awards are appropriate. 
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FINDING 9.3 


People with disabilities living in institutional settings face particular barriers to 
achieving equality before the law. There is limited scope to apply the Disability 
Discrimination Act 1992 in this area. 


FINDING 9.4 


The process of de-institutionalisation needs to be supported by access to disability 
services. However, there are major limitations on the use of the Disability 
Discrimination Act 1992 to challenge government decisions about provision of 
disability services. 


FINDING 9.5 


There are practical limitations to achieving equality before the law for people with 
cognitive disabilities. However, there are major limitations on the use of the 
Disability Discrimination Act 1992 in this area.  


FINDING 9.6 


Available evidence suggests that people with disabilities, particularly people with 
cognitive disabilities, are overrepresented in the criminal justice system (as victims 
of crime, alleged offenders and in corrective services). 


FINDING 9.7 


Physical access and provision of accessible information and independent assistance 
at polling places are not uniform. Given the importance of voting, it is 
inappropriate to rely on individual complaints to improve access. 


FINDING 9.8 


There is uncertainty about the application of the Disability Discrimination Act 1992 
to actions done in compliance with laws that have not been prescribed under 
section 47 of the Act. 


Chapter 10  Promoting community recognition and acceptance 


FINDING 10.1 


In general, community awareness of disability issues and attitudes towards people 
with disabilities appear to have improved in the past decade. Significant scope for 
further improvement remains, particularly in areas such as employment, and for 
certain disabilities, such as mental illness. 
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FINDING 10.2 


The Human Rights and Equal Opportunity Commission’s education and research 
function is an important aspect of promoting community recognition and 
acceptance. 


FINDING 10.3 


Public inquiries appear to have had positive impacts on promoting community 
recognition and acceptance in specific areas. Their overall impact has, however, 
been limited by the small number that have been conducted. 


FINDING 10.4 


Some complaints, particularly high profile cases proceeding beyond conciliation, 
appear to have helped promote community recognition and acceptance across a 
range of areas. However, the educative impact of complaints is limited by the 
confidentiality of many conciliated agreements. 


FINDING 10.5 


The process of developing disability standards appears to have had a positive 
impact on promoting recognition and awareness in some sectors, largely due to the 
consultation involved. Their overall educative impact has been limited because only 
one has been introduced. 


FINDING 10.6 


Action plans have raised awareness among those ‘service providers’ that have 
introduced them but their overall educative impact has been limited by the 
relatively small number that have been lodged. 


FINDING 10.7 


Guidelines and, to a lesser extent, advisory notes appear to have raised awareness 
of disability issues and Disability Discrimination Act 1992 requirements. 


FINDING 10.8 


The Disability Discrimination Act 1992 appears to have contributed to 
improvements in community awareness of disability issues and attitudes towards 
people with disabilities, but there is scope for further improvement. 


FINDING 10.9 


Significant benefits would derive from the Human Rights and Equal Opportunity 
Commission targeting education and information provision to employers.  
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FINDING 10.10 


Actively involving employer groups in the development and delivery of education 
strategies would provide a double benefit—educating both employers and their 
employees. 


FINDING 10.11 


There is potential for the Human Rights and Equal Opportunity Commission to 
expand cooperation with State and Territory anti-discrimination bodies and other 
organisations in promoting community recognition and acceptance of the rights of 
people with disabilities.  


Chapter 11  Definitions 


FINDING 11.1 


The Disability Discrimination Act 1992 is based on a ‘social model’ of disability 
discrimination, but it uses a medically-based definition of disability. This integrated 
approach is appropriate. However, the current definition of disability in the Act 
(s.4) is unclear in certain areas. 


FINDING 11.2 


The requirement to compare the treatment of a person with a disability and the 
treatment of a person without the disability to determine direct discrimination in the 
Disability Discrimination Act 1992 (s.5(1)) is appropriate. 


FINDING 11.3 


The definition of direct discrimination in the Disability Discrimination Act 1992 
(s.5(1)) is unclear about what constitutes ‘circumstances that are the same or not 
materially different’ for comparison purposes. 


FINDING 11.4 


The proportionality test in the definition of indirect discrimination in the Disability 
Discrimination Act 1992 (s.6(a)) is unnecessarily complex and places an 
unwarranted burden of proof on complainants.  


FINDING 11.5 


The definition of indirect discrimination in the Disability Discrimination Act 1992 
(s.6(b)) does not provide sufficient guidance on how to determine whether a 
requirement or condition is ‘not reasonable having regard to the circumstances’. 
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FINDING 11.6 


The burden of proving that a requirement or condition is ‘not reasonable having 
regard to the circumstances’ in the definition of indirect discrimination in the 
Disability Discrimination Act 1992 (s.6(b)) falls on the complainant. This is neither 
appropriate nor efficient.  


FINDING 11.7 


The definition of indirect discrimination in the Disability Discrimination Act 1992 
(s.6) does not include proposed acts of indirect discrimination. This is neither 
appropriate nor efficient. It is inconsistent with the definition of direct 
discrimination and with other anti-discrimination Acts. 


FINDING 11.8 


There are constitutional limitations on the Australian Government’s power to make 
vilification of people with disabilities unlawful. There may be scope for the States 
and Territories to extend their anti-discrimination Acts in this area. 


Chapter 12  Exemptions 


FINDING 12.1 


A partial exemption for insurance and superannuation in the Disability 
Discrimination Act 1992 (s.46) is appropriate, but its current scope is unclear. 


FINDING 12.2 


An exemption for the Migration Act 1958 and its regulations in the Disability 
Discrimination Act 1992 (s.52) is appropriate, but its current scope may be wider 
than necessary. 


FINDING 12.3 


The limited exemptions in the Disability Discrimination Act 1992 for combat duties 
and peacekeeping services in the Defence Forces (s.53) and peacekeeping services 
by the Australian Federal Police (s.54) are appropriate and do not require 
amendment. 


FINDING 12.4 


An exemption for ‘special measures’ that are reasonably intended to benefit people 
with disabilities in the Disability Discrimination Act 1992 (s.45) is appropriate, but 
its current scope is unclear. 
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FINDING 12.5 


The current provisions of the Disability Discrimination Act 1992 dealing with 
capacity-based wages are appropriate (s.47(1)(c)). However, there is some 
uncertainty about the interaction between provisions dealing with capacity-based 
wages and the exemption for ‘special measures’ (s.45). 


FINDING 12.6 


There is no consistency in the prescription of laws under section 47 of the Disability 
Discrimination Act 1992. Some State laws are currently exempted by prescription, 
while similar laws in other States and Territories are not. 


FINDING 12.7 


Potential exists for conflict between the Disability Discrimination Act 1992 and 
health and safety laws and other requirements. A range of options is available for 
addressing this issue. 


Chapter 13  Complaints 


FINDING 13.1 


The main strength of the complaints process is its ability to address individual 
instances of discrimination on the ground of disability. While individual complaints 
can sometimes lead to systemic change, there are limits to the extent they can do so. 


FINDING 13.2 


People with disabilities can face significant barriers to using the complaints 
process, including: 
• financial and non-financial costs of making a complaint 
• complexity and potential formality of the process 
• evidentiary burden on complainants 
• inequality between the negotiating positions of complainants and respondents 
• fear of victimisation if a complaint is made. 


FINDING 13.3 


There are net benefits from allowing parties to conciliation to determine the level of 
confidentiality, and for the Human Rights and Equal Opportunity Commission to 
publicise outcomes as widely as possible, subject to maintaining that 
confidentiality. 
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FINDING 13.4 


Most complainants and respondents appear reasonably satisfied with the Human 
Rights and Equal Opportunity Commission’s complaint handling process. 


FINDING 13.5 


Uncertain case loads and investigation requirements make it inappropriate to 
impose statutory time limits on either accepting or rejecting complaints, or 
conciliation. However, administrative targets can play a useful role in performance 
monitoring and providing guidance to parties to complaints. 


FINDING 13.6  


The Human Rights and Equal Opportunity Commission’s location in Sydney does 
not appear to be a barrier to Disability Discrimination Act 1992 complainants 
outside New South Wales. However, the majority of complainants favour State and 
Territory based anti-discrimination processes. 


FINDING 13.7  


The Human Rights and Equal Opportunity Commission’s current complaints 
handling role is appropriate and should not extend to advocacy for individual 
complainants.  


FINDING 13.8 


Reintroduction of the Human Rights and Equal Opportunity Commission’s power to 
initiate complaints or introduction of a new power to commence court actions do 
not appear to be warranted. Such powers have the potential to undermine its 
impartiality. 


FINDING 13.9 


The existence of separate federal and State and Territory complaints handling 
processes can create confusion for people wishing to make a complaint. Improved 
cooperation has the potential to minimise this confusion. 


FINDING 13.10 


Transfer of the determination-making power to the Federal Court and Federal 
Magistrates Court does not appear to have discouraged complaints to the Human 
Rights and Equal Opportunity Commission, but reluctance to proceed to court 
might have made parties more willing to conciliate. 
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FINDING 13.11 


The 28 day limit to lodge an application with the Federal Court or Federal 
Magistrates Court following a terminated complaint is too short and has caused 
problems for complainants that outweigh the benefits of greater certainty to 
respondents. 


FINDING 13.12 


Uncertainty about cost orders in the Federal Court and Federal Magistrates Court 
affects incentives and outcomes at the conciliation stage of complaints handling. It 
is likely that some cases of unlawful disability discrimination are not being 
adequately addressed. 


FINDING 13.13 


There appears to be some confusion about the ability of disability organisations and 
advocacy groups to initiate representative complaints with the Human Rights and 
Equal Opportunity Commission and to proceed to the Federal Court or Federal 
Magistrates Court. This is likely to have discouraged organisations from making 
such complaints. 


Chapter 14  Regulation 


FINDING 14.1 


The draft disability standards for education and access to premises have the effect 
of altering, in a fundamental way, the scope of the Disability Discrimination Act 
1992 provisions concerning discrimination in education and access to premises. 


FINDING 14.2 


Disability standards offer the potential to meet the needs of a wider range of people 
with disabilities in a shorter timeframe than individual complaints. It is appropriate 
that compliance with disability standards should provide protection from 
complaints made under the general provisions of the Disability Discrimination Act 
1992. 


FINDING 14.3 


There is some uncertainty about the relationship between State and Territory 
legislation and disability standards that deal with the same matter.  
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FINDING 14.4 


Those affected by disability standards have had sufficient opportunity to consult and 
comment during their development. The Disability Discrimination Act Standards 
Project is an important way of engaging people with disabilities in the consultation 
process and is not their only means for providing input. 


FINDING 14.5 


The development of disability standards has been very slow and only one—the 
Disability Standards for Accessible Public Transport 2002—has been introduced to 
date. However, imposing deadlines as a way of expediting formulation of standards 
could constrain the consultation process and result in inferior standards. 


FINDING 14.6 


Co-regulatory arrangements—including codes of conduct—between organisations 
and government could increase awareness of, and willingness to comply with, the 
Disability Discrimination Act 1992.  


FINDING 14.7 


Action plans can be an appropriate mechanism for reducing barriers to people with 
disabilities. However, only a small number of private organisations have registered 
plans. More government departments and agencies have registered them, but 
coverage is still far from complete. 


FINDING 14.8 


Making action plans mandatory would not be a cost-effective way to eliminate the 
discrimination experienced by people with disabilities. 


FINDING 14.9 


Limiting action plans to ‘service providers’ unnecessarily restricts their usefulness 
in eliminating discrimination. 


Chapter 15  Other issues 


FINDING 15.1 


The Disability Discrimination Legal Services make an important contribution to the 
effectiveness of the disability discrimination complaints process, and to ensuring 
equality before the law for people with disabilities. Inadequate funding of these 
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services could undermine the effectiveness of the Disability Discrimination Act 
1992. 


FINDING 15.2 


Adopting a public interest criterion for granting legal aid is likely to be efficient 
given funding limitations. However, the ‘public interest’ should be broad enough to 
include circumstances where discrimination is serious and individual complainants 
lack the resources or capability to mount a case. 


FINDING 15.3 


The Human Rights and Equal Opportunity Commission needs sufficient resources 
to match its responsibilities if it is to undertake its functions effectively. Insufficient 
funding could undermine the overall effectiveness of the Disability Discrimination 
Act 1992. 


FINDING 15.4 


To the extent that insufficient resources limit their ability to make adjustments for 
students with disabilities, schools could be exposed to claims of disability 
discrimination. Insufficient resources could also contribute indirectly to disability 
discrimination by leading some schools to claim unjustifiable hardship under the 
Disability Discrimination Act 1992.  


FINDING 15.5 


It is the role of governments, not the Disability Discrimination Act 1992, to 
determine the establishment, eligibility criteria and funding of disability services. It 
is, however, appropriate for the Act to apply to the administration of disability 
services. 


FINDING 15.6 


There appears to be merit in investigating further an Australian electronic book 
repository for educational (and other) publications. 
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1 This inquiry 


This chapter provides some background to this inquiry and describes the evolution 
of the Disability Discrimination Act 1992 (DDA). It also outlines the scope of this 
inquiry and summarises the inquiry approach taken by the Productivity 
Commission. It concludes with a brief guide to the rest of this report. 


1.1 Background 


The DDA was enacted over 10 years ago to promote the rights of Australians with 
disabilities. This rights-based approach reflected changing attitudes toward 
disability and recognised disability as a dimension of human diversity like gender, 
race and culture. Enactment of the DDA and other human rights legislation also had 
strong symbolic value. It formally legislated society’s commitment to principles of 
equality, fairness and justice for people with disabilities.  


The DDA was not the first Australian legislation to prohibit discrimination on the 
ground of disability. Some States had anti-discrimination legislation dating back to 
the early 1980s, and all States and Territories had anti-discrimination legislation 
either in place or under consideration by the early 1990s. Several reasons were 
given for introducing the DDA in addition to State legislation: 


• The DDA implemented the Australian Government’s obligations as a signatory 
to international declarations on the rights of people with disabilities.1 


• The scope and coverage of existing State and Territory legislation varied, and 
proposed Northern Territory and Tasmanian legislation had not yet been passed. 


• The States and Territories had little ability to regulate discriminatory practices of 
Commonwealth authorities (Australia 1992a). 


The DDA has evolved since its introduction in 1992, through legislative 
amendment, the accumulation of case law and the development of disability 
standards. The environment in which the DDA operates has also changed, with 
increased integration of people with disabilities into the community, the ageing of 
                                              
1 The Australian Government lacks specific power to legislate regarding human rights, disability or 


discrimination. It does have power over external affairs, however, which includes legislating to 
implement treaties and on matters of international concern (see chapter 4). 
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the population and changes in technology. It is thus timely to examine the impact of 
the DDA on people with disabilities, their carers and the wider community to date, 
and to assess whether it is equipped to face the likely challenges of the future. 


Development of the Disability Discrimination Act 


The DDA has developed over the past 11 years, and continues to evolve. The most 
obvious changes have been Parliamentary amendments to the DDA and related 
legislation such as the Human Rights and Equal Opportunity Commission Act 1986 
(HREOC Act). The most significant of these changes was the removal in 2000 of 
the Human Rights and Equal Opportunity Commission’s (HREOC’s) powers to 
initiate complaints and make determinations (legally binding decisions).  


Other developments, although more subtle, have also been important. The DDA 
operates at a fairly high level of principle. It makes discrimination on the ground of 
disability unlawful in various areas of activity, but does not provide much detail on 
how the law should be interpreted. Over time, court decisions on individual 
complaints have begun to flesh out the broad principles set by the DDA, and 
HREOC has produced guidelines to assist compliance.  


In addition, the DDA allows the Attorney General to make disability standards 
(subordinate legislation) defining how the DDA will apply in certain areas of 
activity. Disability standards for public transport were promulgated in 2002, and 
standards in education and access to premises are well advanced. Disability 
standards may lead to the creation of a large body of detailed prescriptive 
regulation, which would be a significant change from the broad principles stated in 
the DDA.  


Changes in the environment 


The environment in which the DDA operates has also changed over the past 11 
years. ‘De-institutionalisation’2 and ‘mainstreaming’3 have exposed many people 
with disabilities to new opportunities and challenges; they have also exposed many 
parts of the general community to people with disabilities. Significantly, a 
generation of children with disabilities is moving through the mainstream education 
system and soon will be seeking higher education and employment. At the same 


                                              
2 ‘De-institutionalisation’ refers to a shift from institution-based to community-based care of 


people with disabilities.  
3 ‘Mainstreaming’ refers to a shift from services that cater separately and exclusively for people 


with particular types of disability to those that cater for the ‘mainstream’ population. 
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time, their peers are having a greater experience of interacting with people with 
disabilities. 


Demographic changes are also playing an important role. Predictions of a declining 
workforce over the next 20 years could improve employment opportunities for 
people with disabilities, if these people can be equipped with the appropriate skills. 
The ageing of the population will lead the proportion of the population with 
disabilities to increase as the ‘baby boomer’ generation develops age-related 
conditions.  


Technological developments over the last decade have helped reduce the barriers 
faced by many people with disabilities. For example, the Internet and screen readers 
have greatly improved access to information, and ‘kneeling’ buses have improved 
access to public transport. But technology can also create new barriers; for example, 
the move from analogue to GSM mobile phone networks deprived people who wear 
a hearing aid from using a mobile phone. And by improving the ability of people 
with disabilities to participate in community activities, new assistive technologies 
reveal barriers that previously might not have been apparent.   


1.2 Scope of the inquiry 


The Australian Government has asked the Productivity Commission to report on the 
DDA and the Disability Discrimination Regulations 1996 (DDR). The DDA makes 
direct and indirect discrimination on the ground of disability unlawful in a wide 
range of areas, including employment, education, access to premises, and aspects of 
social participation. It defines disability broadly, to include physical, intellectual 
and mental disabilities that people have now, have had in the past, might have in the 
future, or are believed to have. It also protects ‘associates’ of people with 
disabilities, such as partners, carers and families. Box 1.1 contains a brief glossary 
of some commonly used terms.  
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Box 1.1 Glossary of DDA terms 
Direct discrimination occurs when a person is treated less favourably, as a result of 
their disability, than a person without the disability would be treated in similar 
circumstances. 


Indirect discrimination occurs when the same rule or condition applies to everybody 
but has a disproportionate effect on persons with a disability (and the rule is not 
‘reasonable’ in the circumstances). 


Areas where discrimination is unlawful are widespread and include: employment; 
education; access to premises used by the public (including public transport); the 
provision of goods, services and facilities; accommodation; the purchase of land; 
activities of clubs and associations; sport; and the administration of Commonwealth 
laws and programs. 


Disability is defined very broadly under the DDA. It covers:  


• physical, intellectual, sensory, neurological and learning disabilities, physical 
disfigurement and the presence in the body of a disease-causing organism 


• disabilities that people have now, have had in the past, might have in the future or 
are believed to have 


• people possessing a palliative or therapeutic device, and people accompanied by a 
guide dog or other trained assistance animal, or accompanied by an interpreter, 
reader, assistant or carer. 


Associates of a person with a disability include partners, relatives, carers and people 
in business, sporting or recreational relationships.  


Source: Disability Discrimination Act 1992.  
 


The terms of reference for this inquiry (box 1.2) reflect the analytical requirements 
of regulation assessment generally. These draw on the frameworks of the 
Competition Principles Agreement (CPA) and Regulation Impact Statement (RIS) 
reviews. As a result, the Productivity Commission is required to undertake a broad 
assessment.  


Thus the Productivity Commission is required to identify the nature and magnitude 
of the social, environmental and/or other economic problems that the legislation 
seeks to address, and to determine whether the objectives of the DDA are being 
met. The objectives of the DDA can be summarised as: 


• to eliminate, as far as possible, discrimination on the ground of disability 


• to ensure, as far as practicable, equality before the law for people with 
disabilities 


• to promote community acceptance of the rights of people with disabilities.  
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In assessing these issues, the Productivity Commission is required to have regard to 
effects on: social welfare and equity; occupational health and safety; economic and 
regional development; consumer interests; the competitiveness of business, 
including small business; efficient resource allocation; and the environment.  


The Productivity Commission Act 1998 (s.8(1)) also requires the Commission to 
have regard to the need: to improve the overall economic performance of the 
economy; to reduce regulation of industry; to facilitate structural adjustment; to 
recognise the interests of those affected by Commission recommendations; to 
increase employment; and for Australia to meet its international obligations and 
commitments.  


 
Box 1.2 Inquiry terms of reference (summary)a 
The terms of reference for this inquiry require the Productivity Commission to report on: 


• the social impacts of the Disability Discrimination Act 1992 and the Disability 
Discrimination Regulations 1996 on: 
– people with disabilities 
– the wider community 


• the effectiveness of the DDA in meeting its objectives of: 
– eliminating discrimination 
– ensuring equality before the law 
– promoting community recognition and acceptance 


• any impacts on competition but must consider: 
– costs and benefits to the community as a whole  


• social welfare, access and equity considerations 


• the nature and extent of disability discrimination 


• the relationship of the DDA to other legislation 


• improvements and ‘alternatives’ to the DDA.  


The terms of reference also require the Productivity Commission to consult widely with 
governments, key interest groups and affected parties.  
a The full terms of reference are reproduced at the beginning of this report.  
 


What is covered? 


This review examines the regulatory framework associated with the Act under 
review. Under the DDA, for example, the Attorney General can promulgate 
disability standards, which are subordinate legislation with the force of law. 
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HREOC can produce guidelines than can influence the way in which people comply 
with the DDA.  


This inquiry does not cover the content of disability standards in great detail. It does 
however comment on the process for developing standards, and on key features of 
existing and proposed standards insofar as they amend the way the DDA applies to 
the areas concerned. Changing the scope of the DDA in this way will have 
efficiency and effectiveness implications.  


The inquiry also includes some parts of the HREOC Act. Part IIB of the HREOC 
Act sets out the generic complaints process that applies to all federal anti-
discrimination Acts and hence also gives effect to the DDA. Part IIC of the HREOC 
Act gives HREOC powers to refer discriminatory awards to the Australian 
Industrial Relations Commission and hence is an important instrument in creating 
links between the Workplace Relations Act 1996 and the suite of federal anti-
discrimination Acts.   


Effectiveness and efficiency of the DDA 


The Productivity Commission is required by the terms of reference to assess how 
well the DDA has achieved its objects. Doing so involves assessing the DDA’s 
effectiveness and efficiency. Both of these assessments are difficult. 


Measuring the effectiveness of the DDA involves examining how well the objects 
of the legislation have been met. In some areas, effectiveness might be measured 
objectively, although indirectly, through numerical indicators—for example, 
comparing the outcomes for people with disabilities to those of others in areas such 
as employment, education and the justice system. Measuring effectiveness in other 
areas of activity relies on more qualitative assessments, such as the substantial 
anecdotal evidence presented to the inquiry and some proxy measures—for 
example, the number of complaints to HREOC and other bodies.  


All these measures need to be interpreted carefully. It is difficult to separate the 
effects of the DDA from other influences, such as State and Territory anti-
discrimination legislation and changes to the provision of disability services. Social 
changes, such as the ongoing de-institutionalisation of many people with disabilities 
and the ageing of the population, might also play a role. Further, the DDA’s 
effectiveness is likely to have varied across different areas of activity and for people 
with different types of disability. 


Effectiveness should be distinguished from ‘cost-effectiveness’ or ‘technical 
efficiency’, which are concerned with producing a given level of output (or certain 
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outcomes) at the least possible cost. Although technical efficiency is important, this 
inquiry is concerned mostly with another form of efficiency: allocative efficiency. 
Allocative efficiency is achieved when an economy’s scarce resources are used to 
produce the combination of goods and services that society values most. Using 
resources in one way (for example, making adjustments to improve access for 
people with disabilities) means they are not available for other uses. Thus, 
compliance with the DDA can affect the distribution of resources in the economy, 
and can have economic efficiency implications. 


The promotion of the rights of people with disabilities is not costless, because it 
always has an opportunity cost. These costs (and the associated benefits) are not 
only financial. The inclusion of an unjustifiable hardship defence in the DDA 
recognises these potential costs and implies a broad cost–benefit framework.  


While allocative efficiency is concerned with producing the goods and services that 
society most values, distributive effects (that is, who receives the benefits and who 
pays the costs) should also be acknowledged. Different groups could bear the costs 
of an accessible transport system, for example. People with disabilities could meet 
some costs directly through higher fares. However, since it would be discriminatory 
to charge them the full cost of making transport accessible, all transport users could 
be required to contribute. Transport users might also incur costs through less 
frequent or more crowded vehicles. Further, to the extent that transport providers 
receive government subsidies, taxpayers could bear some of the costs. Finally, 
transport providers could absorb some of the costs, by passing them back to 
shareholders and employees.  


Similarly, many groups might benefit from improved access. The welfare gains for 
people with disabilities could be substantial. But people without disabilities, such as 
the elderly and parents with prams, might benefit too. Further, there are less 
tangible, but no less real, benefits in the greater inclusion of people with disabilities 
in the Australian community. 


Competition Principles Agreement 


An important aspect of reviewing the effect of the DDA is to assess the extent to 
which competition may be restricted. The terms of reference refer to the CPA, 
which was an agreement between the State, Territory and Australian Governments 
in 1995 to review legislation that might restrict competition. A fundamental 
principle of the CPA is that legislation should not restrict competition unless the 
benefits to society of the restriction outweigh the costs and the objectives of the 
legislation can be achieved only by restricting competition.   
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The DDA might not appear to restrict competition, but virtually all legislation has 
competitive and economic effects. To the extent that the DDA places different 
obligations on different organisations, it could influence competition and resource 
allocation.  


What is not covered? 


Although this is a broad inquiry, some areas are not under review. In particular, this 
is not an inquiry into the provision and funding of disability services. Disability 
services provided by the Australian and State and Territory Governments are 
coordinated under the Commonwealth, States and Territories Disability Agreement 
(CSTDA), but neither that agreement nor the suite of legislation underpinning the 
provision of government disability services is under review in this inquiry.  


Although the Productivity Commission has not reviewed the actual provision of 
disability services, the interaction between disability services and the DDA can be 
important. The nature, level and resourcing of services available to people with 
disabilities can influence the effectiveness of the DDA, and the DDA might apply to 
the manner in which services are delivered to people with disabilities. The DDA 
also contains an exemption for ‘special measures’ that are reasonably intended to 
meet the special needs of people with disabilities. 


This inquiry has not reviewed the State and Territory anti-discrimination Acts or 
federal legislation that addresses discrimination on other grounds (such as the Sex 
Discrimination Act 1984, the Racial Discrimination Act 1975 and the Age 
Discrimination Act 2004).4 However, the influence of other anti-discrimination 
legislation on the effectiveness and efficiency of the DDA is considered. Some 
recommendations in this inquiry have the potential to affect other federal anti-
discrimination legislation, because they would change the way the common 
complaints process under the HREOC Act would work. It will therefore be 
necessary for the Australian Government to review the implications of those 
recommendations in that broader context.  


The Australian Human Rights Legislation Bill 2003 is also not subject to review. 
Nor has the Commission reviewed the Disability Discrimination Act Amendment 
Bill 2003, which would have the effect of excluding people who are addicted to 
prohibited drugs from claiming disability discrimination. The Commission has 
reviewed the DDA as it was (and still is) at the time the terms of reference were 


                                              
4 The Age Discrimination Bill 2003 has been passed by both houses of Parliament but has yet to 


receive royal assent. 
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received. Nevertheless, in reviewing the definition of disability and the role of 
exemptions, related issues are considered.  


In the course of the inquiry, some participants raised issues that were outside the 
scope of this inquiry. These issues, such as funding arrangements for school 
students with disabilities and government procurement policies, are discussed 
briefly. 


1.3 Conduct of the inquiry 


The Productivity Commission received the terms of reference for this inquiry on 
5 February 2003. The inquiry was originally scheduled to be completed within 
12 months. Following the death of the Associate Commissioner, Dr John Paterson, 
a new Associate Commissioner, Cate McKenzie, was appointed and the timetable 
was extended. As required by the terms of reference, and in line with normal 
inquiry procedures, the Commission encouraged public participation in this inquiry. 
The Commission: 


• advertised the inquiry widely and sent a circular to individuals and organisations 
thought likely to be interested 


• released an issues paper in March 2003 to assist participants to prepare 
submissions to the inquiry 


• held informal discussions with a wide range of organisations and individuals, 
including HREOC, State and Territory anti-discrimination bodies, people with 
disabilities and their representatives, members of the Indigenous community, 
and business and employer groups 


• attended five forums in regional Victoria and one in Perth 


• encouraged written submissions—248 submissions were received before the 
draft report was released and a further 125 submissions were received in 
response to the draft report 


• held a first round of public hearings between May and August 2003 in all capital 
cities and by teleconference—128 participants took part 


• released a draft report on 31 October 2003 and invited further comment 


• held a second round of public hearings between January and March 2004 in 
Canberra, Hobart, Sydney, Melbourne and Brisbane and by teleconference—
62 participants took part. 


The high level of public participation allowed the Productivity Commission to draw 
on contributions from people with disabilities, their associates and representatives, 
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service providers, and businesses, organisations and individuals charged with 
overcoming disability discrimination. The Commission thanks all participants for 
their contributions to this inquiry. Those who attended informal discussions, made 
submissions and participated in hearings are listed in appendix G. 


1.4 Report structure 


Volume 1 of this report is based on four broad themes. 


• Theme I—background and context—comprises background on the inquiry 
(chapter 1), a discussion of the relationship between disability and human rights 
(chapter 2), a description of the number and characteristics of people with 
disabilities in Australia (chapter 3) and a summary of the essential features of the 
DDA and associated legislation (chapter 4). 


• Theme II—effectiveness in achieving the Act’s objects—comprises an 
examination of the effectiveness of the DDA in eliminating discrimination 
against people on the ground of disability (chapter 5), in ensuring equality before 
the law (chapter 9) and in promoting community acceptance (chapter 10).  


• Theme III—competition and economic effects—addresses the benefits and costs 
of the DDA and general questions required of a CPA legislation review (chapters 
6 and 7). 


• Theme IV—improvements to the DDA and related issues—examines the 
measures required to improve the operation of the DDA. Chapter 8 examines the 
need for an explicit reasonable adjustment duty and who should pay for such 
adjustments. The definitions and exemptions contained in the DDA are 
discussed in chapters 11 and 12. Other reforms to the HREOC Act complaints 
process and regulatory arrangements are outlined in chapters 13 and 14 
respectively. Some other options for reform are contained in chapters 9 and 10. 
Other issues, including questions of resourcing, are covered in chapter 15. 


Volume 2 contains a number of descriptive appendices, which support the analytical 
chapters of the report. Appendices include employment (appendix A), education 
(appendix B), physical access (appendix C), goods, services and social participation 
(appendix D), Commonwealth laws and programs (appendix E), technical material 
supporting the inquiry’s econometric work (appendix F), and conduct of the inquiry 
(appendix G). 
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2 Disability and human rights 


This chapter examines different approaches to disability, and the relationship 
between disability and human rights. It discusses alternative views of ‘equality’, and 
different approaches to assessing human rights outcomes and social welfare. Many 
of the issues raised in this chapter are relevant to discussions throughout this report. 


2.1 Approaches to disability 


Many different individuals and groups have an interest in this inquiry. They include 
people with disabilities and their carers and representatives, but also governments 
(Australian, State and Territory, and local), employers, educators and other service 
providers, taxpayers and the broader community. These groups have different views 
on the nature of disability, the experience of discrimination and what the policy 
response should be. The Productivity Commission is required to take a community-
wide view in its inquiry, accounting for different views and value systems, and 
incorporating social as well as economic values in its analysis.  


In any discussion of alternative views, it is important to start with a common 
terminology. Some of the common terms used in this chapter and elsewhere in this 
report are defined in box 2.1.  


The two main approaches to thinking about disability issues are the ‘medical 
model’, which views disability largely as a medical issue to be ‘cured’ and the 
‘social model’, which views disability as resulting from social barriers to 
participation. The development of anti-discrimination legislation was largely due to 
the widespread acceptance of a social approach to disability.  


This section explains the significance of these different ways of thinking about 
disability for defining and addressing discrimination. First, however, it discusses 
three related terms: ‘impairment’, ‘activity restriction’ and ‘disability’. Although 
these terms are often used as synonyms in general language, they can have quite 
different meanings in discussions of disability rights. 
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Box 2.1 Glossary of terms 
Impairment is commonly used in a medical sense to refer to problems in body function 
(physiological and psychological functions of body systems) and body structure 
(anatomical parts of the body such as organs, limbs and their components), such as 
significant deviation or loss. 


Activity limitations refer to difficulties an individual with an impairment may have in 
executing activities (tasks or actions).  


Participation restrictions refer to problems an individual with an impairment may 
experience in involvement in ‘life situations’. 


Disability is sometimes used as a synonym for impairment. However, under the social 
model of disability it refers to interactions between impairment and personal and 
environmental factors that create activity limitations or participation restrictions.  


Environmental factors make up the physical, social and attitudinal environment in 
which people live and conduct their lives. These can create barriers to participation, or 
facilitate participation. 


The medical model views disability largely as a medical issue to be ‘cured’. 


The social model views disability as resulting from attitudinal and physical barriers to 
participation erected by society. 


Human rights are rights recognised as inherent in every person by virtue of common 
humanity and their innate dignity as human beings. They tend to be derived from moral 
or ethical codes and social mores. Many human rights are recognised in international 
conventions and local legislation. 


Disability rights refer to the human rights of people with disabilities. The term 
recognises that people with disabilities may require differential treatment in order to 
enjoy the same rights as other persons.  


Equality of opportunity is a widely used term with different meanings in different 
contexts. Broadly, it requires that individuals should be treated on merit and that 
characteristics that are not relevant to merit should not be taken into account when 
making decisions. However, users of this term disagree on whether it requires formal 
equality or substantive equality. 


Formal equality requires strict attention to merit. It rules out any favourable treatment 
for a disadvantaged group because this discriminates against those who do not receive 
preferential treatment. 


Substantive equality takes limited account of disadvantage by providing assistance to 
disadvantaged groups to give them access to the same opportunities as advantaged 
groups. 


Equality of outcome requires positive differential treatment of disadvantaged groups 
to achieve the same outcome as advantaged groups. 


Source: adapted from WHO 2002.  
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Impairment and disability 


The term ‘impairment’ is commonly used in a medical sense. In May 2001, the 
World Health Assembly endorsed the International Classification of Functioning, 
Disability and Health (ICF) (WHO 2002). It defines impairment as ‘problems in 
body function or body structure, such as significant deviation or loss’ (p. 10). 


Although it is sometimes used as a synonym for impairment, the term ‘disability’ 
has a broader focus. Disability can be a function of impairment, environmental and 
personal factors. The ICF, for example, views ‘disability and functioning’ as: 


… outcomes of interactions between health conditions diseases, disorders and injuries) 
and contextual factors. Among contextual factors are external environmental factors 
(for example, social attitudes, architectural characteristics, legal and social structures, 
as well as climate, terrain and so forth); and internal personal factors, which include 
gender, age, coping styles, social background, education, profession, past and current 
experience, overall behaviour pattern, character and other factors that influence how 
disability is experienced by the individual. (WHO 2002, p. 10) 


A number of inquiry participants emphasised the distinctions between impairment, 
activity limitations/participation restrictions and disability. Jack Frisch, for example, 
stated: 


Impairment reflects a medical condition which relates to the individual; an activity 
restriction reflects the impact of the impairment on the individual’s ability to function 
without assistance and also relates to the person; while a disability reflects design 
characteristics which have the effect of excluding people with impairment from fully 
participating in the life of the community. (sub. 196, p. 4) 


The Physical Disability Council of Australia drew a similar distinction, arguing: 
The fact of impairment is not synonymous with disability. … Impairment means 
lacking all or part of the functional capability of a limb, organism or mechanism of the 
human body.  


Disability means the disadvantage or restriction caused by a contemporary social 
organisation, which takes no account or little account of people who have impairments 
and the functional or behavioural consequences of those impairments, leading to social 
exclusion or resulting in less favourable treatment of and discrimination against people 
with impairments.  


Therefore people with disability are people with impairments who are disabled by 
barriers in society. [The] central theme in this definition is that disability is external to 
the individual and is a result of environmental and social factors. (sub. 113, pp. 5–6) 


It could be argued that anti-discrimination legislation, being based on a social 
approach to disability, should refer to discrimination on the ground of impairment 
rather than disability. This would reflect the social model’s view that disability is a 
social construct, not a feature of the person with an impairment. The ACT anti-
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discrimination Act adopts this approach. However, there seems to be general 
acceptance of the term ‘disability’, as exemplified by proposals to amend the ACT 
Act to increase its consistency with legislation in other jurisdictions. The ACT 
Discrimination Commissioner, Rosemary Follett, stated: 


I have recently put to our legislation program that we should drop the word 
‘impairment’ in favour of the word ‘disability’. … I think disability is the common 
term. It’s well understood, and that’s the word we should use. (trans., p. 718) 


The Productivity Commission recognises the distinction between impairment and 
disability (see chapter 11). However, unless otherwise noted, this report uses the 
term ‘person with a disability’ in the commonly accepted sense of a person covered 
by the Disability Discrimination Act 1992 (DDA). 


Medical and social approaches to disability 


Traditional concepts of disability were derived from the medical approach. This 
approach viewed disability in terms of impairments, which were to be managed 
medically. Degener and Quinn (2002a) argue that this focus on impairment 
contributed to the segregation and marginalisation of people with impairments. 
Further, because the medical approach focused on the impact of impairments, 
improving access for people with disabilities was often viewed as welfare or 
charity, rather than recognition of the rights of people with disabilities. 


In contrast, the social approach is based on a view of human rights that assumes all 
members of society are entitled to equal opportunities to participate in the 
economic, social and political life of the community (see chapter 7). The social 
approach shifts the focus from the ‘problem’ of disability, to the ‘problem’ of 
discrimination: 


A dramatic shift in perspective has taken place over the past two decades from an 
approach motivated by charity towards the disabled to one based on rights. In essence, 
the human rights perspective on disability means viewing people with disabilities as 
subjects and not as objects. It entails moving away from viewing people with 
disabilities as problems towards viewing them as holders of rights. Importantly, it 
means locating problems outside the disabled person and addressing the manner in 
which various economic and social processes accommodate the difference of 
disability—or not, as the case may be. The debate about the rights of the disabled is 
therefore connected to a larger debate about the place of difference in society. (Degener 
and Quinn 2002a, p. 5) 


Rather than focusing on the disabling effect of an impairment, the social approach 
views disability as arising from physical and attitudinal barriers erected by society 
that exclude people with disabilities from participation. The social model argues 
that people with disabilities are part of society and have the same rights to 
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participation as other citizens. Therefore, society must change by dismantling these 
barriers. 


Although many commentators speak of the social approach having superseded the 
medical approach, the two approaches are complementary. As noted by the World 
Health Organisation: 


Disability is a complex phenomena that is both a problem at the level of a person's 
body, and a complex and primarily social phenomena. Disability is always an 
interaction between features of the person and features of the overall context in which 
the person lives, but some aspects of disability are almost entirely internal to the 
person, while another aspect is almost entirely external. In other words, both medical 
and social responses are appropriate to the problems associated with disability; we 
cannot wholly reject either kind of intervention. (WHO 2002, p. 9) 


In relation to discrimination law, a medical approach has a role in defining 
impairments and identifying people with disabilities, while the social approach has 
a role in describing how discrimination takes place and how it should be addressed. 
The scope of the DDA and definitional issues are discussed in chapter 11.  


2.2 Human rights 


The social approach to disability discrimination emphasises that people with 
disabilities have the right to enjoy the same rights as other members of the 
community.  


There is broad agreement about the importance of human rights, as reflected in the 
following statement by Dr Ozdowski, the Australian Human Rights Commissioner 
and Acting Disability Discrimination Commissioner: 


Human rights are rights recognised as inherent in each and every one of us by virtue of 
our common humanity and innate dignity as human beings. They are the rights that 
must be respected if we are each to fulfil our potential as human beings. They are not 
luxuries — they are the basic and minimum necessities for living together in human 
society. (Ozdowski 2002c, p. 3) 


Bodies such as the United Nations and the International Labor Organisation have 
several long standing declarations and conventions that specifically recognise the 
human rights of people with disabilities (see chapter 3). These declarations and 
conventions recognise various forms of human rights, including: 


• civil and political rights—such as rights to life, liberty, free speech, movement, 
political thought and religious practice, a fair trial and privacy, the right to found 
a family and the right to vote 
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• economic, social and cultural rights—such as rights to adequate food and water, 
health care, education, a clean environment, respect for cultural practices and 
welfare assistance 


• humanitarian rights, which are the rights of those who are involved in, or 
affected by, armed conflict—such as the treatment of prisoners of war, the 
wounded or sick, those shipwrecked, civilians, and women and children in 
particular 


• rights that are defined by the special nature or circumstances of particular 
groups—such as the rights of workers, women, children, minority groups, 
refugees, Indigenous peoples and people with a disability (HREOC 2001b, 
section 3, p. 1). 


However, as with many generally agreed terms, ‘human rights’ can have different 
meanings to different people. There is ongoing debate about which rights constitute 
human rights of ‘ubiquitous validity’ (that is, equally valid to all communities) and 
which are ‘social rights’ (that is, dependent on a community’s traditional culture, 
level of development, etc.) (Kis-Katos and Schulze 2002, p. 102). Different 
arguments are put forward to explain the underlying bases and significance of 
human rights (box 2.2).  


 
Box 2.2 Bases of human rights 
Some people argue that human rights are based on moral or ethical codes. These 
codes are likely to derive from (or be the basis of) religion or culture.  


Others argue that human rights can arise out of social mores or be provided by law. In 
either case, the right may be morally neutral (or even amoral for some) and yet be 
considered a human right. The right to free speech, for example, could include the right 
to vilification or incitement to violence (so-called ‘hate’ speech). 


Still others argue that rights are no more than privileges bestowed on individuals by 
society or, at least, by law makers. According to this reasoning, rights are discretionary 
because they can be taken away as easily as they can be granted.  


Human rights can have greater degrees of authority or primacy, depending on the 
accepted basis. Where rights are expressed in moral or ethical terms, they might be 
regarded as absolute and immutable. Where they are expressed in terms of prevailing 
social or cultural norms or customs, they may be seen as flexible, changeable or 
replaceable. If expressed in purely legal terms, then depending on the nature of the 
legal system in question, they might be considered to be fully or partially entrenched 
(for example, in a constitution or Bill of Rights) or not entrenched at all (that is, easily 
altered as decided by the law makers). 


Source: HREOC 2001b, section 3, pp. 1-3.  
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Many conceptions of human rights extend well beyond the right to freedom from 
discrimination. For example, Val Pawagi argued that ‘human rights’ include the 
right to assistance to enable people with disabilities to enjoy ‘equal’ rights: 


The term implies that people with disabilities are accorded the full range of rights as 
other persons. To ensure that people with disabilities enjoy the same rights as other 
persons, they are entitled to additional rights, including measures that enable them to 
become as self-reliant as possible. (sub. DR251, p. 2) 


Stephanie Mortimer made a similar point: 
… human rights are more than equal opportunity and discrimination … The right to 
shelter, clothing and food, they’re basic human rights. (trans., p. 2693) 


This inquiry does not address the foundations of these broader conceptions of 
human rights—its focus is on the right to freedom from discrimination. However, it 
does grapple with important rights-related issues, including valuing human rights, 
resolving conflicts between different rights and between the rights of different 
groups, and defining human rights outcomes.  


Rights-related issues 


Merely talking about valuing human rights is controversial. Many human rights 
advocates argue that human rights are of incalculable value and should be pursued 
regardless of cost. However, this is not always possible in practice.  


Some human rights can be enjoyed equally by all without creating potential 
conflicts. These include many fundamental civil and political rights, such as the 
right to personal liberty, the right to vote and the right to equal protection before the 
law. However, even where rights do not conflict, sometimes decisions must be 
made about how far they will be pursued. Society has limited resources and many 
competing demands. Depending on how social welfare is measured (section 2.4), 
pursuing some rights beyond a certain point might impose unacceptable costs on the 
community. For example, under the DDA the right to freedom from discrimination 
is not absolute. In many circumstances, discrimination is not unlawful if preventing 
it would create ‘unjustifiable hardship’. The defence of unjustifiable hardship is 
discussed in chapter 8.  


In some situations, different rights come into conflict—for example, the right not to 
be discriminated against conflicts with the right of employers to employ whom they 
like, or the right of service providers to provide whichever services they choose. 
Some extreme approaches argue that there should be no restrictions on the freedom 
of individuals to make voluntary contracts, even if they are discriminatory (box 2.3 
and chapter 6). On the other hand, advocates of equal opportunity argue that the 
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rights of disadvantaged groups should take precedence over individual preferences 
(or prejudices). 


 
Box 2.3 Libertarian approach to rights 
According to a libertarian (or ‘contractarian’) view of the world, the socially optimal 
distribution of income and goods would result from voluntary contracts among 
unconstrained adults, with each person trying to satisfy their own preferences. 
Government action that constrained free choices would reduce social welfare.  


The libertarian approach argues that the government should not compel contracts 
between parties when all parties do not choose to contract voluntarily. Thus, ordering 
an employer to hire or retain someone whom they would not choose to hire is 
impermissible, even if the employer is motivated by prejudice. 


This approach also argues that the government should not forbid voluntary contracts 
from being made. The role of anti-discrimination law should be limited, therefore, to 
ensuring the government does not mandate discriminatory practices. 


According to libertarian theory, market pressures to maximise profits would prevent 
entrepreneurs from acting on prejudice. Discrimination would persist only where the 
government mandates it. 


Source: Kelman and Lester 1997, pp. 198–201.  
 


In some cases, conflicting rights might be reconciled informally, through generally 
accepted social norms—for example, the implied right to free speech is tempered by 
the generally accepted use of language. However, these informal mechanisms can 
come under pressure during times of social change, as different views of 
‘acceptable’ conduct come into conflict.  


In other cases, society (through Parliament) clarifies how conflicts between rights 
should be resolved, through legislation such as the DDA. But some potential 
conflicts are difficult to resolve, even with legislation. Anti-discrimination law can 
interact with occupational health and safety law, for example. How should potential 
conflicts between non-discrimination and the right to a safe workplace be resolved, 
where particular individuals are themselves at a greater risk than others, or impose 
risks on others? Other examples arise where governments (at State or federal level) 
pass laws that might have discriminatory effects. To what extent should anti-
discrimination law over-ride these other laws? What criteria should be used to 
determine precedence? These issues are discussed in chapters 9 and 12. 
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Defining human rights outcomes 


The social approach to disability emphasises the human rights of people with 
disabilities. Under this approach, the term ‘disability rights’ recognises an 
entitlement to enjoy the same rights as those of the rest of society (even where 
people with disabilities might require special arrangements to allow them to enjoy 
those rights). As stated by Degener and Quinn: 


The disability rights debate is not so much about the enjoyment of specific rights as it is 
about ensuring the equal effective enjoyment of all human rights, without 
discrimination, by people with disabilities. (Degener and Quinn 2002c, p. 5) 


There is little disagreement that enabling people with disabilities to participate in 
the life of the community is a desirable outcome. However, there is more 
disagreement about how this outcome should be achieved.  


To many disability advocates, how things are achieved can be as important as what 
is achieved. They argue, for example, that people with disabilities are entitled 
access to ‘mainstream’ services (such as public transport). Separate ‘parallel’ 
services for people with disabilities (such as subsidised accessible taxis) are 
regarded as discriminatory, because they restrict freedom of choice and lead to 
segregation of people with disabilities. 


On the other hand, a focus on efficiency might suggest that outcomes should be 
defined in terms of what services are meant to achieve (such as mobility). It could 
be argued that this approach would allow better consideration of different ways of 
achieving the outcomes. A focus on efficiency might argue that the most cost-
effective way of providing mobility should be adopted, as this frees up resources 
that could be used elsewhere (for example, improving other areas of access).  


Defining the outcomes to be achieved by the DDA is an important issue for this 
inquiry. The way in which outcomes are defined affects the assessment of the 
DDA’s effectiveness in eliminating discrimination (see chapter 5). 


2.3 Equality 


The social approach to disability, based on equal enjoyment of rights, is generally 
accepted. But there is less agreement on how this should be reflected in disability 
policy. One of the most fundamental issues is the very notion of ‘equality’. This 
section discusses different forms of equality, including ‘equality of opportunity’, 
‘formal equality’, ‘substantive equality’ and ‘equality of outcome’.  
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Some forms of equality call for ‘positive measures’ to assist people with disabilities. 
Colker (1998) identified a spectrum of positive measures (box 2.4). He emphasised 
that the distinctions among these categories can be subtle, and the same set of 
circumstances can be characterised in different terms depending on the perspective 
of the viewer.  


 
Box 2.4 Colker’s hierarchy of positive measures 
Colker identified a spectrum of positive measures ranging from ensuring formal 
equality to mandating equality of outcomes.  


• ‘Non-discrimination’ (or formal equality) requires the removal of blatant stereotypes 
and prejudices so individuals can have an opportunity to be treated according to 
their merit. 


• ‘Reasonable accommodation’ requires the removal of barriers created by society so 
qualified individuals can demonstrate their merit. 


• ‘Affirmative action’, ‘preferential treatment’ and ‘positive action’ require the re-
definition of merit to give greater value to the traits and abilities of members of 
disadvantaged groups. 


• ‘Reverse discrimination’ requires the awarding of an automatic ‘plus’ to a member of 
a disadvantaged group, so that individual has a better opportunity of being selected 
for the desired outcome. 


Source: Colker 1998, pp. 35–36.  
 


Equality of opportunity 


Many commentators refer to ‘equality of opportunity’ as the aim of anti-
discrimination policy. There is general agreement that equality of opportunity 
requires that individuals should be treated on merit, and that anti-discrimination 
legislation should prohibit decision makers from taking irrelevant characteristics 
into account. The reverse also holds true—decision makers should be allowed to 
take account of relevant characteristics that indicate merit. An employer would not 
be permitted to discriminate on the basis of disability, but would be permitted to 
take relevant qualifications and experience into account. 


However, commentators disagree on the extent to which special services or 
adjustments are required to enable members of disadvantaged groups to take 
advantage of equality of opportunity. This disagreement is illustrated by the 
difference between formal equality and substantive equality. 
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Formal equality 


Formal equality requires that individuals be treated solely on merit. This is based on 
the principle that procedural fairness requires consistency of treatment. This 
approach appears straightforward and desirable. It requires that ‘formal 
exclusionary laws are dismantled and overtly prejudicial behaviour prohibited’ 
(Fredman 2002, p. 7).  


There is general agreement that formal equality has a role to play, particularly in 
eradicating prejudice or stereotyping. But many commentators argue that it does not 
go far enough, because its focus on individual merit does not address systemic or 
structural barriers to participation. Colker (box 2.4) characterises legislation 
requiring formal equality as a positive measure, because it requires people to act 
differently than they would in the absence of the legislation. Many commentators 
argue that it does not amount to a positive measure, as it does not require 
differential treatment. 


Fredman (2002, pp. 7–10) identified four ‘problems’ with formal equality. First, 
there are problems identifying when two individuals are sufficiently ‘similar’ to be 
protected by formal equality. Not all distinctions are discriminatory, and different 
groups of people are treated differently in many legitimate circumstances, such as 
through the application of progressive income tax brackets or means testing of 
benefits. It can be difficult deciding what sort of distinctions should be regarded as 
undesirable. At different points in history, distinctions based on race, gender, 
disability and sexual orientation have been regarded as ‘legitimate’ grounds for 
differential treatment (both positive and negative). 


Second, requiring that people be treated the same does not require that they be 
treated well. If all groups are treated equally badly, formal equality is not 
compromised. Complaints about inequality could be avoided by removing benefits 
from ‘advantaged’ groups, rather than extending benefits to all groups. 


Third, formal equality requires a ‘neutral comparator’ in order to assess relative 
treatment. In practice, such a comparator tends to be the traditional white, able-
bodied, male ‘norm’, which to many commentators is a far from neutral reference 
point.  


Fourth, and importantly for disability discrimination, formal equality is 
symmetrical—all individuals must be treated the same, regardless of whether they 
are members of advantaged or disadvantaged groups. Formal equality is premised 
on equal treatment, and does not require any allowance be made for the impact of 
difference (such as a disability). This is the case even if the differential treatment 
(such as providing Braille materials) merely places the person with a disability on 
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an ‘equal footing’ with a person without the disability (who receives printed 
materials). 


Substantive equality 


In contrast to formal equality, substantive equality is based on the view that equal 
treatment against a background of social and structural barriers can perpetuate 
disadvantage. Differential treatment or ‘reasonable adjustment’ can be warranted to 
overcome barriers and provide disadvantaged individuals with equal access to 
opportunities. Implementing the social model of disability discrimination, with its 
focus on dismantling social barriers to participation, relies strongly on the concept 
of substantive equality (see chapter 7).  


Substantive equality requires that, once equality of opportunity is achieved, the 
outcome achieved by each individual depends on merit. This has been described as 
ensuring all individuals compete from the same starting line. But this can be 
difficult to achieve in practice, if past discrimination means that disadvantaged 
groups have little chance of meeting ‘legitimate’ merit criteria (Fredman 2002, 
p. 14). Apparently neutral criteria (such as work experience requirements) might 
reinforce existing disadvantage if people with disabilities have been deprived of the 
opportunity to acquire merit. 


Substantive equality addresses disadvantage—it does not go so far as to give 
preferential treatment to a person with a disability. However, it might impose a cost 
on the organisation that has to provide the differential treatment.  


Equality of outcome 


As a social policy objective, equality of outcome goes beyond equality of 
opportunity to require that results be ‘equal’, even if this involves preferential 
treatment for individuals with certain characteristics. Equality of outcome requires 
‘affirmative action’ or ‘reverse discrimination’ to achieve equivalent outcomes for 
disadvantaged groups (box 2.4).  


The equality of outcome approach is based on what appears to be a logical 
argument. If talents and skills are distributed uniformly throughout the population, 
equality of opportunity should result in the proportional representation of different 
groups (for example, in employment and education). Any large disparities in 
outcome must be due, therefore, to some form of discrimination. If the precise 
source of that discrimination cannot be identified and removed, an equal outcome 
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can still be achieved through positive measures such as affirmative action or reverse 
discrimination (adapted from Moens (1985)). 


The pursuit of equality of outcome raises difficult issues. If no actual barriers or 
overt discrimination can be identified, is it logical to assume that under-
representation is due to discrimination? Under-representation might be due to 
discrimination elsewhere (for example, in education) or to the genuine preferences 
of the different groups. Given this, can preferential treatment for members of one 
group be justified if it imposes a disadvantage on others?  


In addition, introducing affirmative action or reverse discrimination might lead to 
increased participation, but by encouraging ‘assimilation’ rather than addressing 
underlying discrimination. That is, only those members of the disadvantaged groups 
who can conform to existing arrangements benefit. While still having some positive 
effects, such ‘assimilation’ does little to improve the situation of those not capable 
or willing to overcome any discriminatory barriers. 


Conclusion 


The form of equality which should be pursued by anti-discrimination legislation is a 
recurring issue for this inquiry. There is general agreement that, at a minimum, 
formal equality is a desirable objective of anti-discrimination legislation. There is 
some controversy about the pursuit of substantive equality, and significant 
disagreement about mandating equality of outcome.  


These are crucial issues. Sometimes, the nature of disability requires more than 
formal equality to achieve equality of opportunity. This implies that differential 
treatment can be justified to achieve substantive equality. But going beyond 
substantive equality to require equality of outcome appears to go beyond removing 
barriers to giving preferential treatment to people with disabilities—arguably 
beyond the scope of anti-discrimination legislation.  


2.4 Measuring social welfare 


The primary goal of any public policy is to make society as a whole better off—in 
economic terms, to ‘maximise social welfare’. Various philosophers, economists 
and social scientists have proposed different approaches to measuring social welfare 
(box 2.5). 
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Box 2.5 Measuring social welfare 
Utilitarians (such as Jeremy Bentham) argue for the maximisation of total utility (that 
is, ‘happiness’ or ‘welfare’) in society. Policies should aim to maximise the sum of all 
individual utilities. This approach implies that redistributing resources is justified if it 
leads to an increase in total utility. Taxing the rich to assist the poor, for example, is 
justified if the loss in utility felt by the rich is more than offset by the increase in utility 
felt by the poor. A problem with this approach is that it is impossible to measure or 
compare individual utilities without relying on imperfect proxies such as monetary 
income. 


The Pareto principle (named after Vilfredo Pareto) holds that society can be regarded 
as better off only if one member is made better off without taking anything away from 
others. This principle has very limited application: it makes no comment on the initial 
distribution of resources, and cannot be used to assess any policy that would lead to a 
redistribution of resources. 


The Kaldor-Hicks compensation principle (argued separately by Nicholas Kaldor 
and John Hicks) seeks to balance the needs of society and those of individuals. It 
argues that society is better off when it pursues policies that generate sufficiently large 
benefits for the winners, so the winners could compensate the losers and still remain 
better off. It is argued that this approach does not violate the Pareto principle because 
one person’s gain does not have to take something away from someone else. 
However, it reintroduces the need to compare individuals’ utilities, and the issue 
remains as to how the losers are to be compensated, particularly if they cannot be 
individually identified or their losses cannot be quantified.  


The Rawlsian challenge (named after John Rawls) proposes different criteria for 
judging social welfare. To deduce a ‘just’ distribution, distributive issues should be 
decided behind ‘a veil of ignorance’—by determining which distribution a rational 
person would choose if they did not know what part of the distribution they would 
receive. One view is that a rational person would choose the option that protects the 
share of the most unfortunate group, to minimise their potential loss. Social welfare is 
maximised, therefore, by improving the position of the least fortunate. A potential 
drawback of this approach is that it emphasises the wellbeing of the worst off at the 
expense of the welfare of others. 


The capability approach (developed by Amartya Sen) rejects theories that rely 
exclusively on utility (particularly when utility is measured in terms of income or gross 
domestic product), because they exclude non-utility information from what are ‘moral’ 
judgements. It argues that social arrangements should be primarily evaluated 
according to the extent of freedom people have to promote or achieve ‘functionings’ 
they value. Progress, development or poverty reduction occur when people have 
greater freedoms (that is, greater ‘capabilities’). 


Sources: adapted from Gupta 2001; Robeyns 2003.  
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Discrimination is largely viewed as a social issue, and the main impetus for the 
DDA was to protect human rights and create a more inclusive society. However, as 
discussed above, giving effect to human rights can involve difficult tradeoffs. These 
tradeoffs require an assessment of the benefits and costs of different approaches. 
Sometimes, these different approaches lead to very different assessments of whether 
particular actions enhance or detract from social welfare. 


Several commentators, particularly Amartya Sen and Martha Nussbaum, have 
criticised the application of ‘traditional’ measures of social welfare to the area of 
human rights, and argue that policies should be evaluated according to their impact 
on people’s capabilities (box 2.6). Rather than aiming at equalising resources or 
welfare, Sen argues that equality should be defined and aimed at in terms of the 
capability each individual has to pursue and achieve wellbeing. 


 
Box 2.6 The capability approach 
The capability approach rejects other welfarist theories because they rely exclusively 
on utility and thus exclude non-utility information from moral judgements. Sen (1979) 
argues that utilitarian and libertarian approaches are both special cases based on 
limited information and arbitrary weightings and that the capabilities approach is more 
general than either.  


The core characteristic of the capability approach is its focus on what people are 
effectively able to do and to be, that is, on their capabilities. This contrasts with 
philosophical approaches that concentrate on people’s happiness or desire-fulfilment, 
or on theoretical and practical approaches that concentrate on income, expenditures, 
consumption or basic needs fulfilment.  


The capability approach to wellbeing and development thus evaluates policies 
according to their impact on people’s capabilities to function, that is, on their effective 
opportunities to undertake the actions and activities that they want to engage in, and 
be whom they want to be. These ‘beings’ and ‘doings’, called ‘functionings’, together 
constitute what makes a life valuable. Functionings include working, resting, being 
literate, being healthy, being part of a community, being respected, and so forth. 


For some of these capabilities, the main input will be financial resources and economic 
production, but for others it can also be political practices, such as the effective 
guaranteeing and protection of freedom of thought, religion or political participation, or 
social or cultural practices, social structures, social institutions, public goods, social 
norms, traditions and habits. 


Sen does not endorse a set of capabilities, but argues they should be identified 
through political and democratic processes. Nussbaum, on the other hand, proposes a 
list of ten central human capabilities that should underpin a ‘just constitution’. 


Sources: Robeyns 2003.  
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Some inquiry participants strongly endorsed the capability approach. Jack Frisch 
argued that the capability approach provides the intellectual foundations for 
applying a human rights perspective to measuring social welfare. He argued that, by 
requiring consideration of information about individual capabilities (including 
disabilities), it explicitly overcomes the limitations of other approaches (which 
ignore disability or treat it as irrelevant). Although he recognises the ‘messiness’ of 
having to identify relevant capabilities through political or democratic processes, he 
argues that this better reflects the ‘messiness’ of all policy formulation 
(sub. DR331, p. 2). 


The capability approach provides a valuable perspective from which to examine 
social policy. It is a reminder that measures based on ‘utility’ can miss important 
aspects of human experience. However, the capability approach provides little 
guidance on some of the difficult tradeoffs that must be made in the area of anti-
discrimination. How should the rights and capabilities of different individuals be 
balanced? What proportion of society’s resources should be devoted to improving 
the capabilities of different groups or individuals?  


The DDA recognises that the objective of eliminating discrimination involves 
tradeoffs. The object includes the words ‘as far as possible’ (s.3(a)), recognising 
that no Act can completely eliminate discrimination. The need to balance benefits 
and costs is reflected in other provisions of the DDA. The unjustifiable hardship 
provision (which applies to both complaints and disability standards), for example, 
requires an assessment of the benefits or detriments to any persons concerned.  


However, the DDA does not make it clear how the benefits or detriments of 
eliminating discrimination are to be measured or weighted, and what view of ‘social 
welfare’ should be pursued. The benefits and costs of the DDA and its impact on 
social welfare are discussed in chapter 6.  


2.5 Summing up 


This chapter has raised fundamental issues that will arise throughout this report. The 
most significant issues include: 


• integrating the medical approach (defining impairments and identifying people 
with disabilities) with the social approach (describing how discrimination takes 
place and how it should be addressed) 


• defining discrimination on the ground of disability in terms of formal or 
substantive equality of opportunity, or equality of outcome 
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• valuing human rights and dealing with conflicts and tradeoffs among different 
rights. 


Many of these issues do not have ‘right’ or ‘wrong’ answers, but require a careful 
balancing of views. The Productivity Commission does not seek to impose any 
social or cultural values of its own, but some economic perspectives can provide 
useful guides to assist the balancing of views presented by inquiry participants. 
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3 Disability in Australia 


This chapter presents a picture of people with disabilities in Australia, and the 
barriers that they face in their everyday lives. It draws heavily on survey data. The 
most recent substantial survey about people with disabilities, the Survey of 
Disability, Ageing and Carers (SDAC), was conducted by the ABS in 1998. A 
survey was conducted in 2003, but the results will not be available until July 2004. 
One of the main objectives of the 1998 survey was to measure the prevalence of 
disability in Australia and subsequent need for assistance (Australian Institute of 
Health and Welfare (AIHW), sub. DR272). A more recent source of information is 
the survey of Household, Income and Labour Dynamics in Australia (HILDA), 
which was run in 2001 and 2002. HILDA identifies people with disabilities, but it 
contains only limited information about the nature of their disabilities and their 
implications. Although providing more recent observations, it is an imperfect match 
to the SDAC, and is not used in this chapter. It is, however, used in other parts of 
this report to provide more recent insight into outcomes for people with disabilities. 


3.1 Disability 


The results of the SDAC show that 3.6 million people in Australia had a disability 
in 1998, or 19.3 per cent of the total population (ABS 1999b). However, the 
proportion of the Australian population covered by the Disability Discrimination 
Act 1992 (DDA) is larger than these figures suggest because the definition of 
disability adopted in the Act is broader than that used for the SDAC (box 3.1). 


The 1998 SDAC collected information about the cause, nature and severity of 
disabilities. The relationships between these characteristics of disability, and the 
terms used to describe them by the ABS, are illustrated in figure 3.1. 


The World Health Organization’s International Classification of Impairments, 
Disabilities and Handicaps (ICIDH) is the framework in which the presence of 
disability and level of restriction have been identified in ABS disability surveys to 
date. This classification has, however, been superseded by the International 
Classification of Functioning, Disability and Health (ICF). This defines functioning 
and disability as relating to body structures and functions of people, activities and 
areas of life in which they participate, and environmental and personal factors that 
affect their experiences, with each of these defined in the context of health 
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conditions (AIHW, sub. DR272; see also chapter 2). In other words, the ICF defines 
disability as the interaction between health conditions, and environmental (physical, 
social and attitudinal) and personal factors (NCSDC 2004). The ABS (pers. comm., 
14 April 2004) has indicated that it will process, categorise and present data for the 
next SDAC in a format consistent with the ICF, although the screening questions 
have not changed. Applying the 1998 SDAC data to the ICF framework, 3.6 million 
Australians had an impairment (that is, problems in body function and structure), 
3.1 million had activity limitations, and 1.8 million had participation restrictions 
(that is, problems with involvement in life situations) (AIHW, sub. DR272).  


 
Box 3.1 Different definitions of disability 
The definition of disability used by the ABS in the 1998 Survey of Disability, Ageing 
and Carers (SDAC) was narrower than that in the Disability Discrimination Act 1992 
(DDA) (see chapter 4), which means the survey underestimated the number of people 
to whom the DDA might apply. 


In the SDAC, a person was deemed to have a disability if they answered ‘yes’ to a 
screening question about whether they had one of a number of specific impairments or 
restrictions, or ‘any other long-term condition resulting in a restriction in everyday 
activities’. Although the last criterion was relatively broad, the screening question also 
required the disability to be current, last for six months or more and affect everyday 
activities. The DDA has no duration or effect requirements and states that the disability 
can occur in the past, the present or the future. 


The SDAC used self-identification of disability, based on individual responses to the 
questions asked (unless the respondent was incapable of participating in the survey, in 
which case a third party responded on that person’s behalf). However, 
self-identification does not allow for the possibility that the disability is simply a 
perception by other people, which is covered in the DDA.  
 


Types of disability 


People with disabilities differ in the type of their disability, the manner in which it 
affects them and its implications for their everyday lives. The following views from 
inquiry participants reflect this diversity of experiences: 


… people with disabilities are living in the same world as the rest of us, however, the 
nature of this world can be a vastly different one. The most obvious reason for this is 
the disability itself—its type, severity, implications and so on. But there is also a wide 
range of other influences impacting on the experience of disability. (Disability Services 
Victoria, quoted in Andrew Van Diesen, sub. 93, pp. 9–10). 


People with disabilities are not a homogenous group. They are people of different ages, 
languages, races and cultures; different genders, experiences, lifestyles and choices. 
They have a diverse range of incomes, histories, and political and social commitments. 
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They may understand, describe and identify with disability in different ways. (Joe 
Harrison, sub. 55, p. 2) 


Figure 3.1 Relationships among ABS terminology for disability, 1998 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 
a For example, diabetes or arthritis. b For example, loss of sight or incomplete use of legs. c The specified 
activities are: communication, mobility and self-care (‘core’ activities), as well as employment and schooling 
(‘non-core’ activities). 
Data sources: ABS 1999b, cat. no. 4430.0; Productivity Commission estimates based on unpublished data 
from ABS 1999b, cat. no. 4430.0; Wilkins 2003. 
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No long term condition 
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Long term condition with
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3.6 million people 


Long term condition but 
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Limitation or impairment that restricts everyday activities 


Disease or disorder lasting six months or more 


Disability with restriction 
in specified activities 
 
3.2 million people 
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A restriction in specified activitiesc 


Core restriction 
only  
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only  
0.3 million people 


Core and non-core 
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1.3 million people 


 
Long term conditiona 
6.7 million people 
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The definition of disability in the DDA includes a broad range of impairments, 
diseases and disorders (see chapter 4). Even though a person’s experience of 
disability will vary depending on the exact nature of their impairment, it can be 
useful to classify disabilities into a small number of broad groupings. One way to 
classify disability types, as suggested by the AIHW (sub. DR272), is by using the 
disability grouping of the National Community Services Data Dictionary (NCSDD), 
which is consistent with the ICF and can be constructed from the SDAC 
(NCSDC 2004). The ‘higher level’ grouping of the NCSDD is represented by four 
terms: ‘physical/diverse’,1 ‘sensory/speech’, ‘psychiatric’, and ‘intellectual’. The 
prevalence of these broad types of disability is shown in figure 3.2. 


Figure 3.2 People with disabilities, by main condition,a 1998 


Physical/diverse
74%


Sensory/speech
12%


Psychiatric
8%


Intellectual
6%


a Physical/diverse: infectious and parasitic diseases; neoplasms (cancers and tumours); diseases of the 
blood and blood forming organs; endocrine, nutritional and metabolic disorders; diseases of: the nervous, 
circulatory, respiratory, and digestive system, skin and subcutaneous tissue, musculoskeletal system and 
connective tissue, and genitourinary system; congenital malformations, deformations and chromosomal 
abnormalities (spina bifida, deformities of joints/limbs—congenital; other congenital/chromosomal/ 
abnormalities); breathing difficulties/shortness of breath; pain nfd; blackouts, fainting, convulsions nec; other 
symptoms and signs nec; injury, poisoning and certain other consequences of external causes; limited use of 
arms or fingers; difficulty gripping or holding things; limited use of feet or legs; restriction in physical activity or 
physical work; all other conditions. Sensory/speech: diseases of the eye and adnexa; diseases of the ear and 
mastoid process; speech impediment, unspecified speech difficulties. Psychiatric: mental and behavioural 
disorders; neurotic, stress-related and somatoform disorders; other mental and behavioural disorders. 
Intellectual: intellectual and developmental disorders; (other) developmental disorders including autism and 
related disorders; ADD/hyperactivity; Down’s syndrome. nec not elsewhere classified. nfd not further defined. 
Data source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4430.0. 


                                              
1 NCSDC (2004, p. 70) defines physical/diverse disability as being ‘associated with the presence 


of an impairment, which may have diverse effects within and among individuals, including 
effects on physical activities such as mobility’. 
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In 1998, the most common of the broad types of disability was physical/diverse. 
Physical/diverse conditions affected almost 2.7 million people—that is 74.0 per cent 
of people with disabilities (figure 3.2). 


Under this approach, disabilities are grouped according to medical diagnosis (or 
main long term condition), instead of symptoms (or disabilities). This creates 
clear-cut distinctions between types and removes the possibility of double-counting 
in estimating prevalence. Depending on the purpose for grouping disabilities, 
however, other approaches are possible using the SDAC data—for example, 
grouping disabilities according to whether they are multiple or whether they affect 
communication (Wilkins 2003).  


Types of restrictions and their severity 


In 1998, almost 3.2 million people with disabilities were restricted in one or more 
specific activities (table 3.1), representing 16.9 per cent of the Australian population 
and 87.4 per cent of people with disabilities. Of this total, over 2.8 million people 
were restricted in communication, mobility and/or self-care (known as core 
restrictions). The most common type of core restriction related to mobility, which 
affected 2.5 million people, or 13.6 per cent of the Australian population. Almost 
1.7 million people were restricted in schooling or employment (known as non-core 
restrictions)—of these, 1.5 million were restricted in employment (11.8 per cent of 
Australia’s working-age population in 1998), and 0.2 million were restricted in 
schooling (5.8 per cent of the school-age population). Over 1.3 million people were 
restricted in both core and non-core activities. Thus, 0.3 million were restricted in 
non-core activities only.2 


As noted by the Disability Services Commission, Western Australia (sub. DR360), 
people with disabilities may also face restrictions in areas of life other than those 
specified in the ABS survey—such as social participation, coping with emotions or 
managing behaviour, and independent living. Thus, this estimate of restriction may 
underestimate the proportion of people with disabilities who face restrictions in 
everyday life. 


The relationship between different disability types and the nature of restriction 
experienced is illustrated in table 3.1. People with intellectual disabilities are 
particularly restricted in the activities (core and non-core) included in the ABS 
survey. According to the Disability Services Commission, , Western Australia, this 
group is also significantly restricted in other areas of activity, such as social 
interaction (sub. DR360). The high degree of difficulty faced by people with 
                                              
2 Rounding errors create a discrepancy between these subtotals and the total. 
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intellectual disabilities in their everyday lives prompted some inquiry participants to 
argue that a different approach is needed for these people. Robert and Pauline 
Atkins said: 


We have strong views on the matter of distinguishing between intellectual and other 
forms of disabilities … they should be handled differently … (sub. 26, p. 1) 


Table 3.1 Types of disability,a by restriction, 1998 


 Disability 


Restrictions 
Physical/ 


diverse 
Sensory/


speech Psychiatric Intellectual  
All people with 


disabilities


 % % % % % ’000
Coreb      
  Profound 13.1 8.2 30.2 30.0 14.9 537.8 
  Severe 17.3 11.6 15.9 18.4 16.6 598.7 
  Moderate 21.4 7.9 11.7 7.9 18.3 659.4 
  Mild 28.4 41.5 19.9 15.4 28.5 1030.6 


Total core 80.3 69.2 77.7 71.7 78.3 2826.5 
Total non-corec 46.1 24.9 51.2 81.1 46.0 1661.6 
  Core and non-cored 38.1 17.4 38.7 58.8 36.9 1333.2 


One or more restrictionse 88.3 76.6 90.2 94.0 87.4 3154.9 
No restrictions 11.7 23.4 9.8 6.0 12.6 455.1 


Total 100.0 100.0 100.0 100.0 100.0 3610.0 
a Disability reported as main condition. b Core restrictions relate to communication, mobility and/or self-care. 
c Non-core restrictions relate to schooling or employment. d This category is a subset of the two preceding 
rows—for example, some people in the total core category also have a non-core restriction (and vice versa). 
e This category contains people with core or non-core restrictions. 
Source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4430.0. 


Ninety-four per cent of people with an intellectual disability had a specific 
restriction of some kind, which was a greater percentage than for any other type of 
disability. People with an intellectual disability also had the greatest amount of 
overlap between the two broad types of restriction, with 58.8 per cent having 
restrictions in schooling or employment as well as in communication, mobility 
and/or self-care. People with an intellectual disability had the greatest proportion 
with restrictions in schooling or employment (81.1 per cent), while people with a 
physical/diverse disability had the greatest proportion with core restrictions 
(80.3 per cent). 


Core restrictions are also measured by their severity—that is, the degree of 
difficulty experienced, or assistance required, by a person to perform activities. A 
far greater proportion of people with a psychiatric or intellectual disability required 
constant help (profound restriction) or frequent help (severe restriction) to carry out 
communication, mobility and/or self-care activities, compared with people with a 
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physical/diverse disability. That is, 46.1 per cent of people with a psychiatric 
disability and 48.4 per cent of people with an intellectual disability had a profound 
or severe core restriction,3 compared with 30.4 per cent of people with 
physical/diverse disability. 


In contrast, people with sensory/speech disabilities seemed the least restricted group 
in the activities surveyed by the ABS. This group had the largest proportion with 
either no restrictions (23.4 per cent) or only mild core restrictions (41.5 per cent). 
People with sensory/speech disabilities also tended to be far less restricted in 
schooling and employment alone (24.9 per cent), relative to people with other types 
of disability. 


Prevalence of disability 


The prevalence of disability refers to the proportion of people in a group—say an 
age group or Australia-wide—who have a disability. The prevalence of disability 
varies with age, gender and State or Territory of residence. 


Age and gender 


The prevalence of disability increases with age. In 1998, it ranged from 6.7 per cent 
of people aged 0–9 years, to 73.6 per cent of people aged 80 or more years 
(table 3.2). 


The prevalence of disability also varies by gender (table 3.2). In 1998, men had a 
slightly higher overall rate of disability than that of women (19.6 per cent compared 
with 19.1 per cent), and the disability rate for men was higher or similar to that of 
women across most age categories, the main exception being the eldest category. 
Reflecting differences in longevity, approximately twice as many women as men 
aged 80 years or more had a disability. 


State or Territory of residence 


In 1998, the disability rate varied by 9 percentage points across the States and 
Territories, from 13.3 per cent in the Northern Territory to 22.4 per cent in South 
Australia (table 3.3). However, the disability rate for the Northern Territory is 
probably underestimated because the SDAC did not survey people living in remote 
                                              
3 Using a broader definition of intellectual disability—‘intellectual restricting impairment’, as 


used in another ABS publication—results in a significantly higher proportion having profound 
core activity restrictions than reported here (Disability Services Commission, Western Australia, 
sub. DR360, p. 2). 
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areas of Australia. (The largely Indigenous population in remote areas accounts for 
20 per cent of the Northern Territory population.) Although nationally comparable 
data on the prevalence of disability in the Indigenous population are not available, 
some research has found it has higher rates of disability than those of the rest of the 
population (SCRGSP 2003). 


Table 3.2 Disability by age and gender, 1998 


Age Male Female 
All people with 


disabilities 


 ’000 % ’000 % ’000 % 
0–9 108.3 8.1 65.0 5.1 173.3 6.7 
10–19 146.7 10.9 84.0 6.6 230.7 8.8 
20–29 144.4 10.1 121.2 8.7 265.6 9.4 
30–39 196.7 13.6 170.3 11.7 366.9 12.7 
40–49 238.2 17.7 247.2 18.4 485.3 18.0 
50–59 295.5 28.8 283.6 28.7 579.1 28.7 
60–69 299.0 42.8 260.7 36.4 559.7 39.6 
70–79 264.7 55.0 305.8 51.5 570.5 53.0 
80+ 127.6 71.5 251.1 74.8 378.8 73.6 


Total 1821.1 19.6 1788.9 19.1 3610.0 19.3 


Source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4430.0. 


Table 3.3 Disability and restriction rates across the States and Territories, 
1998 


States Disability Restrictiona 


 Actual Standardisedb Actual Standardisedb 
 % % % %
New South Wales 19.3 19.0 16.9 16.6 
Victoria 18.0 17.8 15.9 15.7 
Queensland 19.9 20.4 17.3 17.8 
South Australia 22.4 21.4 19.9 18.9 
Western Australia 19.5 20.4 16.8 17.6 
Tasmania 22.3 21.7 19.2 18.7 
Northern Territoryc 13.3 18.3 11.2 16.1 
ACT 17.2 19.8 14.2 16.7 


Total 19.3 19.3 16.9 16.9 
a Restriction in communication, mobility, self-care, education and/or employment. b Age distributions in the 
different States and Territories standardised to that of the Australian population. c The SDAC did not survey 
people living in remote areas of Australia. This exclusion is likely to affect the disability rate for the Northern 
Territory, as 20 per cent of its population lives in remote areas. 
Source: ABS 1999b, cat. no. 4430.0. 
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The variation in disability rates is partly attributable to the differences in the age 
structure of the people living in different States and Territories. If the same age 
distribution as that of the Australian population were to apply in all States and 
Territories, then the variation in the disability rate would fall to 3.9 percentage 
points, with the lowest rate in Victoria (17.8 per cent) and the highest rate in 
Tasmania (21.7 per cent). A similar contraction would occur for restriction rates. 
Standardisation to the average Australian age structure would reduce the difference 
in the restriction rate across the States and Territories from 8.7 percentage points to 
3.2 percentage points. (South Australia would have the highest in both actual and 
standardised rates, while the actual rate would be lowest in the Northern Territory, 
and the standardised rate lowest in Victoria.) 


Characteristics of people with disabilities 


On average, people with disabilities are socially and economically disadvantaged, 
relative to people without a disability. In particular, in the areas of employment, 
income, education, housing and welfare, they have less favourable outcomes than 
those of people without a disability (table 3.4). 


Table 3.4 Selected characteristics of people with disabilities, 1998 


Characteristic People with disabilities People without a disability 


 ’000 % ’000 %
In the labour force 1100.2 53.2 8316 80.1 
Unemployed 126.8 11.5 652.7 7.8 
Top 40 per cent of income 
  distribution 595.2 28.8 4592.9 44.2 
Post-school qualification 897.6 43.4 4863.2 46.8 
Completed year 12 561.1 27.1 4556.4 43.9 
Left school before age 15 394.5 19.1 710.6 6.8 
Never attended school 8.4 0.4 11.5 0.1 
Lives in a non-private dwelling 33.4 1.6 111.6 1.1 
Public housing tenant 170.7 8.3 270.2 2.6 
Principal source of cash income was


government pension or allowance 1767.2 48.9 2545.2 16.9 


Sources: ABS 1999b, cat. no. 4430.0; Productivity Commission estimates based on unpublished data from 
ABS 1999b, cat. no. 4430.0. 


Relative to people without a disability, people with disabilities are: 


• less likely to be in the labour force and, if in the labour force, more likely to be 
unemployed (see chapter 5 and appendix A) 


• less likely to be in the top 40 per cent of the income distribution (see chapter 5) 
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• more likely to have a government pension or allowance as a principal source of 
cash income 


• less likely to have a post-school qualification or to have completed year 12, and 
more likely to have left school before 15 years of age or to have never attended 
school (see chapter 5 and appendix B) 


• more likely to live in a non-private dwelling (which, in this context, is mainly 
institutional accommodation) and, if in private accommodation, more likely to 
rent public housing. 


3.2 Trends in the prevalence of disability 


The number of people with disabilities in Australia has increased over time, as has 
the proportion of the Australian population with disabilities. 


Information about the prevalence of disability over time is available from 
successive SDACs for 1981, 1988, 1993 and 1998. These surveys suggest that the 
disability rate rose by 6.1 percentage points, from 13.2 per cent in 1981 to 19.3 per 
cent in 1998 (table 3.5). The growth remains significant even when the data are 
adjusted for age and other factors—up 4.2 percentage points, from 14.6 per cent in 
1981 to 18.8 per cent in 1998. 


Table 3.5 Prevalence of disability, 1981–98 


 1981 1988 1993 1998 


 ’000 %a ’000 % ’000 % ’000 %
Original 1942.2 13.2 2543.1 15.6 3176.7 18 3610.3 19.3 
Criteria 
 adjustedb .. .. .. .. 2930.5 16.6 3503.8 18.8 
Age adjustedc 2140.9 14.6 2695.9 16.5 3283.6 18.6 .. .. 


Total adjusted 2140.9 14.6 2695.9 16.5 3031.9 17.2 3503.8 18.8 
a Percentage of the Australian population. b 1993 and 1998 figures have been adjusted to match the disability 
definition used in the 1981 and 1988 SDACs. c The 1981, 1988 and 1993 figures have been adjusted to mirror 
the age profile found in the 1998 SDAC. .. Not applicable. 
Source: ABS 1999b, cat. no. 4430.0. 


This increase could reflect a change in the likelihood both of disabilities being 
detected (due, for example, to better diagnosis and awareness of them), as well as of 
a person actually having a disability. A number of factors might have contributed to 
a rise in the likelihood of a person having a disability, including: 


• better healthcare and treatment, meaning that events that were likely to result in 
death in the past are now more likely to result in disability  
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• an ageing Australian population. 


Part of the increase in the measured prevalence of disability between 1981 and 1998 
might be due also to better surveying methods and other factors, including: 


• the wider scope of the survey screening questions identifying people with 
disabilities 


• improved survey methods (such as wording changes in the disability 
identification questions and the use of computer assisted interviewing), resulting 
in the greater ‘capture’ of people with disabilities  


• possibly greater willingness of people to self-identify as having a disability, 
given: 


– greater acceptance of, and openness about, people with disabilities in society 


– government policy that provides people with disabilities with extra resources, 
such as the Disability Support Pension or special assistance in education, 
making them more willing to volunteer information about their disability in 
general. 


In terms of particular types of disability, increases have been reported across a 
range of the disability types identified in the SDAC screening question (figure 3.3). 
This may in part reflect the increase in the overall number of people with 
disabilities. It also may partly reflect an increase in the number of people having 
more than one type of disability. There were particularly large increases in the 
number of people with: 


• hearing loss 


• difficulty learning or understanding 


• a need for help or supervision due to mental illness 


• difficulty gripping or holding things 


• a restriction on their ability to engage in physical activities or work. 


Given that Australians are living longer than ever before and, on average, older 
people tend to have a higher rate of disability than that of younger people 
(table 3.2), the overall disability rate is likely to continue to rise. The rate at which 
the overall disability rate is likely to change is, however, difficult to estimate. 
Disability rates within age categories may change in the future. Disability rates have 
fallen in older age categories in some OECD countries (AIHW 2003a), with factors 
such as improved medical interventions and behavioural change possibly 
contributing to these trends (Cutler 2001; Manton and Gu 2001). These factors are 
likely to have benefited Australia also. As people live longer, the number of 
disability years might remain constant but be shifted to later years. In this 
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scenario—which is the basis of the so-called ‘compression of morbidity’ approach 
to projecting disability rates—age-specific disability rates would fall over time, so 
estimated increases in overall disability rates are likely to be relatively conservative. 
Past modelling work by the Productivity Commission (Madge 2000; PC 2003a) has 
assumed declining age-specific disability rates for Australia. Nonetheless, the 
ageing population tends to suggest that, overall, an increasing proportion of the 
Australian population will have disabilities in the future. But the rate of increase 
may be mitigated by the factors highlighted above. In addition, the proportion of the 
population with imputed/future disabilities might increase as a result of advances in 
genetic testing. These two factors might, in turn, suggest that more Australians will 
become vulnerable to disability discrimination (as defined in the DDA) in the 
future. On the other hand, the increased prevalence of disability might, to an extent, 
have the opposite effect. That is, as people with disabilities become a more 
significant and, therefore, visible proportion of the population, they may feel more 
able to be vocal in making demands for access, with their needs met more readily.  


Figure 3.3 People with disabilities, by disability, 1993 and 1998a,b 
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a  The disability rates between 1998 and 1993 have been standardised for changes in the definition of 
disability over time (see appendix F). One person can have more than one type of disability. b Sight = sight 
loss; hearing = hearing loss; speech = speech difficulty; learning = difficulty with learning or understanding; 
mental illness = a need for help or supervision due to mental illness; blackouts = blackouts, fits or loss of 
consciousness; arms = incomplete use of arms or fingers; gripping = difficulty gripping or holding things; legs 
= incomplete use of legs or feet; physical activities = restriction on ability to engage in physical activities or 
work; nervous condition = need for treatment for nervous or emotional condition; disfigurement = 
disfigurement or deformity; head injury = long term effects from head injury, stroke or other brain damage. 
Data source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4430.0. 
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4 Disability discrimination legislation 


The enactment of the Disability Discrimination Act 1992 (DDA) reflected growing 
awareness of disability rights in Australia and internationally (section 4.1). The 
DDA makes disability discrimination unlawful in almost all areas of public activity. 
Harassment is also unlawful in selected areas (section 4.2). It is a largely reactive 
Act that relies on complaints and conciliation (section 4.4). It includes proactive 
measures, such as disability standards, voluntary action plans and public inquiries 
(sections 4.3 and 4.5). The effectiveness and appropriateness of the DDA’s 
provisions and functions are discussed in later chapters. 


4.1 Enactment of the Disability Discrimination Act 


The DDA was enacted following a period of growing international action to 
promote human rights and equality for people with disabilities. Key international 
events included the United Nation (UN) International Year of the Disabled (1981) 
and the UN Decade of Disabled Persons (1983–92). Australia is a signatory to 
various UN and International Labour Organization (ILO) conventions and 
declarations made over several decades, which help to underpin the constitutional 
validity of the DDA (box 4.1). 


Reasons for enacting the Disability Discrimination Act 


By 1992, anti-discrimination legislation for people with disabilities in Australia was 
patchy. Even in the jurisdictions that had such legislation in place (in 1992, all 
except Tasmania and the Northern Territory), not all disabilities were covered (table 
4.1). Further, for constitutional reasons, State and Territory legislation could not 
address alleged discrimination by Australian Government agencies. The Australian 
Government intended the DDA to go further than the States and Territories’ Acts in 
other ways too, with positive features such as action plans and disability standards 
to encourage systemic change and reduce reliance on individual complaints. The 
DDA complemented existing trends towards integrating the social model of 
disability into government policy (see chapter 2), as demonstrated earlier in the 
Disability Services Act 1986 and existing State and Territory legislation. 
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Box 4.1 International conventions and declarations 
The United Nations (UN) and International Labour Organisation (ILO) have several 
long-standing conventions and declarations that promote human rights and equality for 
people with disabilities and help to underpin discrimination legislation in Australia: 


• the ILO Declaration of Philadelphia (1944) 


• the UN Universal Declaration of Human Rights (1948) 


• the ILO Discrimination (Employment and Occupation) Convention (1958) 


• the UN Declaration on the Rights of Mentally Retarded Persons (1971) 


• the UN Declaration on the Rights of Disabled Persons (1975). 


The external affairs power in the Australian Constitution (s.51(29)) gives authority to 
the Australian Government to legislate with reference to international declarations, 
including those on human rights and discrimination listed above. Several of these 
Declarations and Conventions are attached to the Human Rights and Equal 
Opportunity Commission Act 1986.  


Sources: Tyler 1993; Durack 1994; UN ESCAP 1997.  
 


Public consultation and debate on the Disability Discrimination Bill 


In the early 1990s, several reports were commissioned to examine options for 
national disability discrimination legislation (Ronalds 1990; Ronalds 1991; Shelley 
1991).1 Ronalds (1991, p. 29) found that 95 per cent of people with disabilities who 
were surveyed supported national disability discrimination legislation. Many people 
without disabilities also expressed enthusiasm for a national Act (Shelley 1991). 
Shelley concluded that the existing State and Territory Acts were popular in those 
States and Territories that had them, but were: 


… not considered to have been sufficient, by themselves, to eliminate discrimination, 
nor [were] they seen to provide complainants with complete redress. (Shelley 1991 
quoted in Tyler 1993, p. 217) 


Ronalds (1990 and 1991) recommended that the future DDA cover discrimination 
in employment, education, transport and public mobility, rather than only in 
employment, as had been proposed in the original draft Disability Discrimination 
Bill (Tyler 1993). These and other recommendations by Ronalds were taken on 
board in subsequent drafts of the DDA. 


                                              
1 The two Ronalds reports (1990 and 1991) were commissioned by the then Minister for Health, 


Housing and Community Services, the Hon. B. Howe. The Shelley report (1991) was 
commissioned by the Disability Advisory Council of Australia. 


1283







   


 LEGISLATION 43


 


Table 4.1 Discrimination legislation in Australia, by year 


Year a Jurisdiction Legislation 
1966 South Australia Prohibition of Discrimination Act 1966 
1975 Australia Racial Discrimination Act 1975 
1975 South Australia Sex Discrimination Act 1975 
1976 South Australia Racial Discrimination Act 1976 (replaced 1966 Act) 
1977 New South Wales Anti-Discrimination Act 1977 
1977 Victoria Equal Opportunity Act 1977 
1981 Australia Human Rights Commission Act 1981 
1981 South Australia Handicapped Persons Equal Opportunity Act 1981 
1982 Victoria Equal Opportunity (Discrimination Against Disabled Persons) Act 1982 
1984 Australia Sex Discrimination Act 1984 
1984 South Australia Equal Opportunity Act 1984 (replaced all South Australian Acts) 
1984 Victoria Equal Opportunity Act 1984 (replaced all Victorian Acts) 
1985 Western Australia Equal Opportunity Act 1984 
1986 Australia Human Rights and Equal Opportunity Commission Act 1986 (replaced 


the Human Rights Commission Act 1981) 
1991 Queensland Anti-Discrimination Act 1991 
1991 Australian Capital 


Territory 
ACT Discrimination Act 1991 


1993 Australia Disability Discrimination Act 1992 
1993 Northern Territory Anti-Discrimination Act 1993 
1994 Tasmania Sex Discrimination Act 1994 
1995 Australia Racial Hatred Act 1995 
1995 Victoria Equal Opportunity Act 1995 (replaced 1984 Act) 
1998 Tasmania Anti-Discrimination Act 1998 (replaced 1994 Act) 
2000 Australia Human Rights Legislation Amendment Act 1999 
2004 Australia Age Discrimination Act 2004 
a Year of first enactment or establishment. Later amendments and additions are not included. 


Sources: HREOC 2003d; Tyler 1993. 


However, public support for the Bill was not unanimous. Employer groups and 
others expressed doubts about the areas of activity and the disabilities it included. 
Medical professionals raised concerns about the broad definition of ‘disability’ and 
about the potential application of the DDA in a medical context. Margaret Kilcullen 
recalled of this period that community attitudes were only slowly shifting from a 
‘charity’ model of disability to one based on human rights and equality. She said: 


… the broad definition of disability at the beginning of the Act caused immediate fear 
and trembling in the souls of almost everybody we were negotiating with and tended to 
provoke a sort of resentment as well, because people were still thinking in terms … of 
making some special allowance … rather than removing barriers. (Janet Hope in 
conjunction with Margaret Kilcullen, sub. 165, p. 18) 


Further concerns were raised that the main objective of the Bill—to eliminate, 
rather than simply reduce, discrimination—was unachievable (Conway 1992; Tyler 
1993), and that the DDA would be ‘extremely unlikely in itself to meet the great 


1284







   


44 DISABILITY 
DISCRIMINATION ACT 


 


 


expectations placed upon it by its drafters’ (Tyler 1993, p. 212). The effectiveness 
of the DDA in eliminating discrimination and addressing its other objectives since 
its enactment is discussed in later chapters of this report. 


Parliamentary debate on the Disability Discrimination Bill 


In the second reading speech for the Disability Discrimination Bill, the then 
Minister for Health, Housing and Community Services, the Hon. B. Howe, 
emphasised the DDA’s importance in the wider context of the Australian 
Government’s commitment to human rights and social justice reform, which already 
included sex and racial discrimination legislation and the Disability Services Act 
1986. He also promoted the DDA as an overdue and ‘significant step in fulfilling 
Australia’s international obligations’ (Australia 1992a, p. 2751) (box 4.1). 


In lengthy Parliamentary debates on the Bill, all speakers agreed it was ‘highly 
commendable’ and ‘worthwhile’, but some questioned its scope, potential 
effectiveness and possible implementation costs. Concerns raised included: the 
Bill’s definition of disability (and especially its inclusion of communicable diseases 
such as HIV and AIDS); its potential effects on medical practice; exemptions for the 
Australian Defence Force; a temporary exemption for the telecommunications 
industry; and the meaning of ‘unjustifiable hardship’ (Australia 1992a; Australia 
1992b; Australia 1992c).  


On the other hand, some Parliamentarians perceived the Bill as too weak. Senator 
M. Lees, for example, said it did ‘not go far enough’ in advancing the rights of 
people with disabilities but was ‘better than nothing’ (Australia 1992c, p. 1316) 
Nevertheless, the resulting DDA was hailed at the time of its enactment as a 
significant step and an important commitment in furthering disability rights. 


Amendments to the Disability Discrimination Act, 1992–2003 


The DDA, as introduced in 1993, gave the Human Rights and Equal Opportunity 
Commission (HREOC) the power to conduct hearings and make determinations (in 
the same manner as the sex and racial discrimination legislation that it already 
administered. Determinations were required to be registered with the Federal Court 
of Australia, at which stage they became an order of the Court.  


However, in 1995, the High Court found that the equivalent section of the Racial 
Discrimination Act 1975 was inconsistent with the requirement under chapter III of 
the Australian Constitution that the administrative and judicial arms of Government 
be separate (Brandy v HREOC (1995) 127 ALR1). The provisions to make 
determinations in all three federal anti-discrimination Acts (the sex, racial and 
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disability discrimination Acts) were hence deemed unconstitutional, because they 
attempted to vest in HREOC (an administrative government agency) judicial 
powers that could be exercised only by the courts.2 


The Australian Government first attempted to address this ruling by repealing the 
registration and enforcement provisions of the three Acts. This meant that, in order 
to enforce a HREOC determination, the case had to be reheard by the Federal Court. 
This process proved cumbersome and was subsequently amended in the Human 
Rights Legislation Amendment Act 1999, which came into force in April 2000 
(HREOC 2002f). From that time, HREOC could only conciliate complaints, and 
determinations could be made only by the Federal Court or, from 2000, the Federal 
Magistrates Court of Australia3 (section 4.5). 


The Human Rights Legislation Amendment Act 1999 also made changes to the 
procedures to be followed by HREOC for complaints made under the DDA and the 
sex and racial discrimination Acts (HREOC 2002f, p. 4): 


• the complaint handling provisions in the DDA (and in the sex and racial 
discrimination Acts) were replaced with a uniform process set out in the Human 
Rights and Equal Opportunity Commission Act 1986 (the HREOC Act) 


• the President instead of the Commissioners of HREOC was given responsibility 
for handling complaints 


• procedures for presidential review of declined decisions were removed 


• Commissioners were given an amicus curiae (friend of the court) function in the 
Federal Court. 


Prior to these amendments, the Disability Commissioner also had the power to 
initiate inquiries about individual disability discrimination incidents without first 
receiving a complaint from an ‘aggrieved person’ (section 4.5). HREOC said this 
independent inquiries power ‘as originally drafted had some technical defects which 
meant that in practice it went unused’ (sub. 143, p. 54). It was removed by the 1999 
amendment Act. 


                                              
2 The High Court of Australia made a similar ruling in 1956 in relation to the then Commonwealth 


Court of Conciliation and Arbitration (in what is known as ‘the Boilermakers Case’). As with 
HREOC in 1999, the Court’s powers were subsequently limited to conciliating disputes. 


3 The Federal Magistrates Court of Australia has been known at various times as the Federal 
Magistrates Service. It is referred to as the Federal Magistrates Court in this report. 
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4.2 Key features of the Disability Discrimination Act 


The DDA is broad in its scope and application. It makes direct and indirect 
discrimination unlawful in most areas of public (but not personal) life, including 
economic, academic, political and community participation. Harassment is also 
unlawful in certain areas. Although largely a reactive, complaints-based Act, the 
DDA also includes some important proactive measures. 


Objects of the Disability Discrimination Act 


The DDA has three stated objects. In summary, these are: 


a. to eliminate, as far as possible, disability discrimination in the areas of activity 
to which the DDA applies 


b. to ensure, as far as practicable, that people with disabilities have the same rights 
to equality before the law as the rest of the community and 


c. to promote community recognition and acceptance of the rights of people with 
disabilities (s.3). 


These objects seek to address discrimination in both behaviour and attitudes within 
the Australian community. The first and second objects address acts of disability 
discrimination (that is, behaviour) in key areas of public life, including 
employment, education, transport and the law. The third object complements these 
objects by targeting community attitudes. The DDA’s effectiveness in meeting these 
three objects is examined in later chapters. 


Definition of disability in the Disability Discrimination Act 


The definition of disability in the DDA is deliberately broad. In summary, it covers: 


• physical, intellectual, psychiatric, sensory, neurological or learning disabilities, 
physical disfigurement or the presence in the body of a disease-causing organism 


• disabilities that people have now, have had in the past, might have in the future 
or are believed to have 


• associates of people with disabilities including partners, relatives, carers and 
people in business, sporting or recreational relationships 


• the need to use a palliative or therapeutic device 


• the need to be accompanied by a guide dog, hearing assistance dog (or other 
trained animal), interpreter, reader, assistant and/or carer (s.4, ss.7–9). 
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This definition of disability applies only for the purposes of the DDA. It is not the 
same as the definitions of disability used to assess eligibility for benefits or services 
under other legislation, such as the Disability Services Act 1986, the Social Security 
Act 1991 or workers’ compensation legislation. It also differs from the definitions of 
disability (or impairment) in some State and Territory anti-discrimination 
legislation. 


This definition was intended to ensure that the DDA covers all types of disability, 
thus placing the focus of the DDA (and of DDA complaints) on the alleged act of 
discrimination, rather than on the nature of a person’s disability (see chapter 11). 


Areas of activity covered by the Disability Discrimination Act 


The DDA contains no blanket prohibition on disability discrimination and 
harassment. However, it makes disability discrimination unlawful in virtually all 
areas of public life, including: 


• employment (including employment as commission agents (s.16), as contract 
workers (s.17), in partnerships (s.18), by qualifying bodies (s.19), by registered 
organisations under the Workplace Relations Act 1996 (s.20), and by 
employment agencies (s.21)) 


• education (including all types and levels, from pre-school to post-graduate) 


• access to premises used by the public (including public transport) 


• the provision of goods, services and facilities 


• accommodation—including all business accommodation, public and private 
residential rentals and holiday accommodation (s.4(1)), but excluding privately 
owned and occupied residential accommodation (see appendix D) 


• the purchase of land 


• the activities of clubs and associations 


• sport 


• the administration of Commonwealth Government laws and programs. 


Exempted areas of activity 


Within these areas of activity, the DDA exempts a few situations from 
discrimination complaints. In employment, for example, the DDA makes 
discrimination against all employees unlawful, except against employees 
performing domestic duties in an employer’s residence (s.15(3)) and partners in 
very small partnerships. 
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A small range of activities that would otherwise be covered by the above list are 
exempt. These include: membership and the terms and conditions of superannuation 
and insurance products, where the decision is based on actuarial or statistical data of 
other relevant factors; actions taken under prescribed Acts; infectious diseases; 
charities; eligibility and payment conditions for pensions and allowances; all actions 
under the Migration Act 1958; combat duties by the defence forces; and peace 
keeping services by the Australian Federal Police (see chapter 12). 


The DDA also exempts ‘special measures’ for people with disabilities. This means 
it is not ‘unlawful to do an act that is reasonably intended’ to provide people with 
disabilities with ‘goods or access to facilities, services or opportunities’ or ‘grants, 
benefits or programs, whether direct or indirect, to meet their special needs’ (s.45). 
In a related vein, in education, accommodation and clubs, the DDA allow providers 
that cater wholly or partly for people with particular types of disability to 
discriminate against people who do not have that disability (ss.22(3), 25(3), 27(4)). 
For example, a school for students with hearing impairments may enrol only 
students with hearing impairments. Similarly, an accommodation service for people 
with intellectual disabilities may deny services to people without an intellectual 
disability. The effects of these statutory exemptions are discussed in chapter 12. 


Discretionary exemptions 


Under section 55 of the DDA, HREOC may grant temporary exemptions from the 
DDA for up to five years. A temporary exemption means that any discrimination 
that occurs is considered lawful, without the need to demonstrate ‘unjustifiable 
hardship’. Temporary exemptions can specify particular terms and conditions. 


HREOC has produced guidelines for making temporary exemptions. These 
guidelines state that exemptions might be used in two circumstances: first, to 
exempt reasonable measures that might be caught by a mechanical or literal reading 
of the DDA; and, second, to facilitate a transition from discrimination to equality 
(for example, by allowing for a staged series of improvements) (HREOC 2003g). 


An amendment to the DDA made at the same time as the enactment of the disability 
standards for accessible public transport (the only disability standards to be enacted 
to date) enabled HREOC to make exemptions in relation to these standards also (see 
appendix C).  
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Actions made unlawful by the Disability Discrimination Act 


In the areas of activity to which it applies, the DDA makes direct and indirect 
discrimination unlawful. In some circumstances, harassment and some requests for 
information are also unlawful.4  


Direct discrimination 


In the DDA, direct discrimination means treating a person with a disability less 
favourably than a person without the disability would have been treated in similar 
circumstances. Direct discrimination is determined by comparing the treatment of 
the person with a disability to that of someone without that particular disability 
(known as ‘the comparator’), in ‘circumstances that are the same or are not 
materially different’ (s.5(1)). These circumstances will not be regarded as being 
materially different because of any adjustments that might need to be made for the 
person with the disability (s.5(2)). That is, direct discrimination requires that the 
person with the disability is treated less favourably because of their disability, and 
not because of other causes or factors, including the fact of any adjustments the 
person might need. 


Indirect discrimination 


Under the DDA, indirect discrimination occurs when a person with a disability is 
expected to comply with an action, rule, condition or requirement: 


a. with which a substantially higher proportion of people without the disability can 
comply 


b. that is not reasonable, having regard to the circumstances of the case, and 


c. with which the person with a disability does not or is not able to comply. (s.6) 


The DDA does not define ‘reasonable’ for the purposes of indirect discrimination. 
However, reasonableness is a well-established legal concept. HREOC advises that 
in determining whether a rule is ‘reasonable’ for the purposes of the DDA, all 
relevant circumstances should be considered, including: the purpose of the rule; the 
importance of the purpose; whether there are other means of achieving the purpose; 
the nature and extent of the disadvantage flowing from the rule; any relationship of 
the rule to previous discrimination; and whether removal or modification of the rule 
would impose ‘unjustifiable hardship’ on anyone (HREOC 2003f). 


                                              
4 Unlawful is not the same as illegal. Unlawful acts are not necessarily a criminal offence. 
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Harassment 


The term ‘harassment’ is not defined in the DDA, but is generally considered to 
consist of humiliating comments, actions or insults about a person’s disability that 
create a hostile environment. There is no general harassment provision. It is 
unlawful for a person to harass another person with a disability (or an associate of a 
person with a disability) in limited circumstances in employment, education (by 
education staff only) or the provision of goods and services. The Productivity 
Commission discusses extending harassment provisions to all areas covered by the 
DDA in chapter 11. 


Harassment is closely related to vilification. Vilification is ‘offensive, insulting, 
humiliating or intimidating behaviour’ in public, directed as a particular group or 
class of people (as defined in, for example, the Racial Hatred Act 1995). Unlike 
harassment, vilification is not necessarily directed at a particular individual. 
Vilification is not itself unlawful under the DDA, although behaviour that amounts 
to vilification might constitute part of an action that is discrimination or harassment. 


Requests for information 


In the areas of activity specified by the DDA, it is unlawful to ask a person with a 
disability for information that would not be requested of a person without a 
disability in the same situation (s.30). HREOC advises that discussion, questions 
and examinations regarding a person’s disability and its effects are lawful if they are 
needed to help to determine whether a person can perform the inherent requirements 
of a job or meet education enrolment criteria, or to determine whether they require 
any adjustments or assistance (see below). The lawfulness of such questions 
depends on whether they are being asked for a legitimate purpose and whether they 
are a reasonable means of meeting that purpose (HREOC 2003f). It is unlawful, for 
example, to ask job applicants about any history of mental illness or physical 
limitations if they are not relevant to the ability of the person to do the job or 
undertake the course of study. 


Inherent requirements in employment 


The DDA makes disability discrimination unlawful in employment decisions about 
who should be employed, trained, promoted, transferred or dismissed, and how 
much an employee should be paid (s.15). However, in recruitment and dismissal 
situations, employees must be able to carry out the ‘inherent requirements of the 
particular employment’ (s.15(4)(a)). Similar clauses exist for commission agents 
(s.16(3)), contract workers (s.17(2)), partnerships (s.18(4)) and employment 


1291







   


 LEGISLATION 51


 


agencies (s.21(2)). The inherent requirements test does not apply to employment 
decisions relating to training, promotions or transfers.  


‘Inherent requirements’ in employment are not defined in the DDA, but they are 
taken to include only those activities that are essential to the completion of a 
particular task (see chapter 8). When it is applicable, the inherent requirements test 
must be carried out in conjunction with the ‘unjustifiable hardship’ test for making 
adjustments for people with disabilities (see below). In practice, this means that 
where an inherent requirements test is relevant, the employer can only reject a 
candidate (or dismiss an employee) for (1) being unable to fulfil the inherent 
requirements of a position, or (2) being able to fulfil the inherent requirements only 
if the employer makes adjustments to the workplace or the job that would not be 
required by a person without a disability, and that would cause the employer an 
‘unjustifiable hardship’ (s.15(4)(b)). The Productivity Commission discusses 
extending the inherent requirements and unjustifiable hardship tests to within 
employment situations in chapter 8. 


Inherent requirements in other areas of activity 


In sports activities, the DDA applies a concept similar to that of ‘inherent 
requirements’. It is not discriminatory to exclude a person with a disability from a 
sport ‘if the person is not reasonably capable of performing actions reasonably 
required in relation to the sporting activity’, or to apply ‘reasonable’ selection 
methods on the basis of a person’s skills and abilities (s.28(3)). This section allows 
sports clubs to select team members for their athletic ability and sporting prowess, 
for example, without discriminating unlawfully against those who cannot compete. 


There is no equivalent ‘inherent requirements’ clause in relation to education in the 
DDA. However, academic entry and assessment criteria are regarded as an essential 
part of the ‘reasonable requirements’ that all students must meet in their studies 
(HREOC 2002c, pp. 8-9). HREOC confirmed this approach in W v Flinders 
University South Australia (1998) HREOCA 19. The current draft of the disability 
standards in education clarify that inherent academic requirements must be 
maintained equally for all students in enrolment and assessment. 


Making adjustments for people with disabilities 


HREOC and others have interpreted s.5(2) of the DDA to mean that employers and 
others must provide ‘different accommodation or services’ (including premises, 
facilities, equipment or procedures) to enable a person with a disability to meet the 
inherent requirements of a job, participate in a course of study, or to gain access to 
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particular goods, services or facilities. Failure to respond adequately to a request for 
an adjustment might result in a formal complaint of discrimination to HREOC by 
the person with a disability. The provision of these different accommodations or 
services for people with disabilities is sometimes referred to as making ‘reasonable 
adjustment’ (for example, in HREOC advisory materials). 


This interpretation of the DDA is somewhat contentious. The term ‘reasonable 
adjustment’ does not appear anywhere in the DDA, and the obligation to make 
‘reasonable adjustments’ has been questioned in several court decisions, most 
recently and notably by members of the High Court of Australia in the Purvis case 
(Purvis v New South Wales (Department of Education and Training) (2003) HCA 
62) (see chapter 8). 


Unjustifiable hardship 


Even though it does not explicitly require reasonable adjustments to be made, the 
DDA limits the different accommodation or services that must be taken into account 
to the level at which they would impose an ‘unjustifiable hardship’ on the provider. 
The ‘unjustifiable hardship’ limit on adjustments applies in some—but not all—
areas of activity in the DDA. Like inherent requirements, unjustifiable hardship 
applies in recruitment and dismissal in employment (s.15(4)), but not to training, 
promotion, transfers or other aspects of the employment relationship. 


Similarly, in education, unjustifiable hardship applies to initial enrolment situations, 
but not to adjustments required after enrolment (s.22(4)) (see chapter 8). It also 
applies in access to premises (s.23(2)), goods, services and facilities (s.24(2)), 
accommodation (s.25(3)) and clubs (s.27(3)). It does not apply to sport or to the 
administration of Commonwealth laws and programs. 


The DDA does not define unjustifiable hardship, but it provides guidance on the 
factors to be considered in determining unjustifiable hardship (see chapter 8). The 
disability standards for public transport list further, detailed criteria for assessing 
‘unjustifiable hardship’ for transport operators. The draft standards on access to 
premises also provide guidance on determining unjustifiable hardship. 


4.3 Disability discrimination regulations 


The DDA enables several forms of regulation and quasi-regulation: 


• regulations that are ‘required or permitted by the Act’ or ‘necessary or 
convenient to be prescribed’ (s.132) 
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• compulsory disability standards in some (but not all) areas of the DDA (s.31) 


• guidelines by HREOC (s.67(k)) 


• voluntary action plans that are registered with HREOC (Part 3). 


The DDA is silent on co-regulation. HREOC has used its inquiry and temporary 
exemption functions to encourage industries such as banking, telecommunications 
and insurance to adopt codes of conduct. The effects of these regulations and 
possible alternatives to them are discussed in chapter 14. 


Disability Discrimination Regulations 1996 


To date, only the Disability Discrimination Regulations 1996 have been made under 
section 132 of the DDA. These Regulations list the ‘prescribed laws’ referred to in 
section 47(2) of the DDA, which states that it is not unlawful under the DDA for 
persons to do something in compliance with a prescribed law. The current 
prescribed laws are all from South Australia and New South Wales, and were 
prescribed in 1999. They mainly relate to mental health, vehicles and firearms (see 
chapter 12). The Regulations also define combat duties for the purpose of 
exempting these duties from complaints made under the DDA (s.53(2)). 


Disability standards 


The DDA allows the Attorney General to formulate standards in employment, 
education, public transport, accommodation, access to premises and the 
administration of Commonwealth laws and programs (s.31). Although it is also 
unlawful to discriminate in the purchase of land, access to clubs, sport, and the 
provision of goods and services, disability standards cannot be made in these areas 
(see chapter 14). 


Disability standards can provide greater detail on how compliance can be achieved 
in the areas covered by the DDA, although they can also vary the application of the 
DDA in relation to that area of activity (see chapter 14).  


Compliance with standards protects a person from any action under the relevant 
areas of the part of the DDA that relates to discrimination (s.34). HREOC says 
disability standards have two other purposes: 


• … to set legislative deadlines for achieving equal access for people with disabilities 
in the areas covered by the DDA; and  


• to provide more definite and certain benchmarks for accessibility and equality than 
is provided by the general anti-discrimination model. (HREOC 2003e, p. 1) 
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Once enacted, it is unlawful to contravene disability standards (s.32). Only one set 
of disability standards—that for public transport—has become law. Drafts for two 
others—concerning access to premises and education—are well advanced. In the 
area of Commonwealth laws and programs, the Australian Government 
implemented the Commonwealth Disability Strategy in 1994 (revised in 2000), 
which operates as de facto standards for Australian Government departments and 
agencies. The Strategy is administered by the Office of Disability within the 
Department of Family and Community Services (see appendix E). 


As with the DDA, individual complaints are the main compliance mechanism for 
disability standards. A major exception to this general rule will be the disability 
standards for access to premises, which (if introduced as currently drafted) will be 
enforced proactively, through the approvals process for new buildings and major 
renovations. 


Voluntary action plans 


Any organisation can submit a voluntary action plan under the DDA to be registered 
by HREOC. If a discrimination complaint is subsequently made against the 
organisation, its voluntary action plan must be taken into account in the assessment 
of ‘unjustifiable hardship’ (s.11(d)). However, an action plan does not confer 
immunity from liability against a discrimination complaint. 


The DDA does not specify the content of action plans. HREOC provides guidelines 
on what such plans should contain, but does not check their contents upon 
registration, or monitor their implementation later. Although not explicitly required 
by the DDA, HREOC can link the granting of temporary exemptions to an 
organisation having a satisfactory action plan, so as to achieve compliance over 
time. HREOC had registered 305 action plans at March 2004. Most of these were 
submitted by government agencies (see chapter 14). 


HREOC guidelines and advice 


HREOC may develop guidelines to help explain the DDA (s.67(1)(k)). These are 
not legally binding. In practice, HREOC provides advice on the DDA in several 
different formats, including guidelines, advisory notes and frequently asked 
questions (see chapter 14). 
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4.4 The complaints process 


The HREOC Act specifies the process for making complaints on the ground of 
disability (among other grounds). People who think they have been discriminated 
against or harassed on the ground of their disability in one of the specified areas of 
activity may make a formal complaint to HREOC. The person must be directly 
‘aggrieved’ to make a complaint, and not just have a moral or ‘in principle’ 
objection. Organisations can make representative complaints to HREOC on behalf 
of an aggrieved person or a class or group of people who are discriminated against 
in a similar way, without making public the name of individual aggrieved persons. 
Organisations can also make complaints if they are an aggrieved party, or they can 
assist or represent an aggrieved person. 


Stage 1: HREOC investigation and conciliation 


HREOC’s complaint handling process involves a number of steps (figure 4.1). The 
process is documented in HREOC’s Complaint Procedures Manual, in accordance 
with the requirements of the HREOC Act (HREOC 2003c). HREOC provides 
advice and assistance to the public about this process. A person who considers that 
they have been unlawfully discriminated against on the ground of disability lodges a 
formal, written complaint under section 46P of the HREOC Act (steps A and B in 
figure 4.1). HREOC is obliged to assist people to formulate their complaint or put it 
in writing if needed (HREOC, sub. 235). 


Following initial investigation by HREOC staff (step C in figure 4.1), the complaint 
may be terminated or proceed to conciliation. HREOC will terminate a complaint at 
this stage if: 


• it is not unlawful 


• it is more than 12 months old 


• it is trivial, vexatious, frivolous, misconceived or lacking in substance 


• it has been adequately dealt with by another body 


• a more appropriate remedy is available (for example, it would be better dealt 
with by another jurisdiction) 


• there is no reasonable prospect of conciliation 


• the subject matter is ‘of public importance’ and should be taken to the Federal 
Court or Federal Magistrates Court rather than be conciliated (HREOC 2003c). 
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Figure 4.1 HREOC’s complaints handling processa 


A. Initial enquiry to HREOC


B. Written complaint lodged. Formal complaint process begins


C. Initial assessment of complaint by HREOC


E. Respondent formally notified of complaint and reply sought. 
Further information and evidence sought from complainant and 


any witnesses


Terminated. Complaint is 
not unlawful; more than 12 


months old; trivial or 
lacking in substance; dealt 


with already; more 
appropriate remedy 


elsewhere; no reasonable 
prospect of conciliation


D. Early conciliation where 
appropriate and parties are in 
agreement on facts of case


Unresolved Conciliated


Case review


Terminated.  Complaint is 
not unlawful; more than 12 


months old; trivial or 
lacking in substance; dealt 


with already; more 
appropriate remedy 


elsewhere; no reasonable 
prospect of conciliation


F. Conciliation (compulsory if 
necessary)


Unresolved Conciliated


Terminated.  No reasonable 
prospect of conciliation


a  When a complaint is terminated at any stage of the process, the complainant may apply to have 
the allegations heard by the Federal Court or the Federal Magistrates Court. Complainants may 
withdraw their complaint at any stage. 
Source: Productivity Commission based on HREOC 2002a; HREOC 2003c. 
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If the complaint is not terminated, HREOC will attempt to conciliate it. Conciliation 
involves correspondence between HREOC and both the complainant and the 
respondent, to inquire into the complaint and negotiate an agreement. In less 
complex cases, HREOC will attempt to resolve the complaint in a less formal way 
through early conciliation (step D in figure 4.1). This would typically occur where 
there is little disagreement between the parties about the facts, or the discrimination 
was caused by a misunderstanding or ignorance of the law (HREOC, sub. 235). 


In more complex or disputed cases, HREOC will seek a written response from the 
respondent and from any witnesses, and conduct further investigations if necessary 
(step E in figure 4.1). HREOC may hold a conciliation conference at any time 
during the investigation (step F in figure 4.1). Conciliation can take many forms and 
is not necessarily conducted face to face. Penalties can apply for failure to attend 
conciliation if directed or to provide information when requested by HREOC (see 
below). There is no charge for HREOC investigation or conciliation. Complainants 
and defendants can employ legal representation, but are not required to do so. 
HREOC can seek to ensure that both parties are equally represented in conciliation. 


If conciliation is successful and an agreement is reached, that is the end of the 
process. Conciliated outcomes can include agreements to apologise, rectify an 
ongoing barrier or problem or (more rarely) pay compensation. They can take the 
form of a private contract between the parties. Parties generally pay their own costs. 
HREOC has no power to award costs in conciliation. 


If conciliation is not successful (that is, if the parties do not reach agreement), the 
complaint is terminated and the complainant may take their complaint to the Federal 
Court or the Federal Magistrates Court. HREOC may also terminate a complaint if 
it thinks conciliation is not appropriate in the circumstances, including if it thinks 
conciliation is unlikely to be successful. Complainants may withdraw their 
complaint at any time if they do not wish to pursue it, or if they wish to proceed 
directly to Court. Conciliation conferences are confidential. 


Stage 2: Federal Court and Federal Magistrates Court 


If complaints are not resolved through conciliation by HREOC, complainants can 
apply to the Federal Court to have their case heard in the Federal Court or, since 
July 2000, the Federal Magistrates Court (box 4.2). If the application to hear the 
case is successful, the Federal Court decides which of the two courts is used. There 
is a $50 filing fee to lodge a complaint at either the Federal Court or the Federal 
Magistrates Court. This fee may be waived if a case of financial hardship is made, if 
the complainant has been granted legal aid or holds a pensioner concession card or 
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other benefit card. With the permission of the Federal Court, HREOC can act as an 
amicus curiae (friend of the court) in cases involving discrimination (s.67(l)). 


If the Federal Court or the Federal Magistrates Court decides that unlawful 
discrimination has occurred, it may order the respondent to rectify the 
discriminatory situation and/or pay compensation to the complainant, or it may 
decide to settle the case in some other way (HREOC 2003b). It may also order the 
losing side to pay the other side’s legal costs. Legal costs vary depending on the 
type of legal representation employed and the length of the case. Many inquiry 
participants were concerned that the risk of having costs awarded against the 
complainant discourages applications for Federal Court or Federal Magistrates 
Court determination (see chapter 13). 


 
Box 4.2 Federal Magistrates Court 
The Federal Magistrates Court was established by the Federal Magistrates Act 1999, 
as an independent federal court. It commenced operation on 3 July 2000. It is 
Australia’s first lower level federal court. Previously, federal law work was done in State 
and Territory courts of summary jurisdiction under the provisions of the Judiciary Act 
1903. 


Its jurisdiction includes family law and child support, administrative law, bankruptcy, 
unlawful discrimination, consumer protection law and privacy law. The Court shares 
these jurisdictions with the Family Court of Australia and the Federal Court of Australia. 


The purpose of the Court is to provide a simple and accessible service for litigants and 
to ease the workload of the Family Court and Federal Court. It focuses on less complex 
matters, which typically require less than two days of court hearing time. 


The Court encourages people to resolve disputes through dispute resolution before 
proceeding to court. It uses community based counselling and mediation services as 
well as the existing counselling and mediation services of the Family Court and Federal 
Court. These are separate to the conciliation processes of HREOC. 


Sources: Federal Magistrates Court 2003; HREOC 2003c.  
 


Offences and penalties 


The DDA and HREOC Act list various offences and penalties for actions that might 
interfere in the complaint process (box 4.3). The DDA and HREOC Act do not 
contain penalties for proven cases of discrimination. In discrimination complaints 
that are resolved through conciliation, the outcome is decided by agreement 
between the parties. As noted above, conciliated outcomes may include an 
agreement to pay compensation. However, there are no penalties as such and no 
formal admission of guilt. In discrimination cases that proceed to Court, the Court 
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may order either or both parties to undertake appropriate remedies, such as remedial 
action or compensation. The Court may also award legal costs to one or both parties 
(see chapter 13). 


 
Box 4.3 Examples of offences and penalties in the DDA and HREOC 


Act 
Disability Discrimination Act 1992 (DDA) offences and penalties include: 


• victimisation of a person attempting or intending to make a complaint under the 
DDA or the Human Rights and Equal Opportunity Act 1986 (HREOC Act)—penalty: 
six months imprisonment (s.42) 


• inciting or assisting a person to do an act that is unlawful discrimination under the 
DDA—penalty: six months imprisonment (s.43) 


• failing to provide HREOC with actuarial or statistical data in relation to a 
discrimination complaint—penalty: $1000 (s.107). 


HREOC Act offences and penalties relate mainly to the complaint and conciliation 
process. They include: 


• refusing to give information or produce documents when required to do so—penalty: 
$1000 for a person and $5000 for a corporation (s.24(1)) 


• hindering, molesting or interfering with people who are participating in a HREOC 
inquiry—penalty: $1000 for a person and $5000 for a corporation (s.26(1)) 


• threatening (including threats to dismiss an employee), coercing or prejudicing 
people who are participating in a HREOC inquiry—penalty: $2500 or 3 months 
imprisonment for a person and $10 000 for a corporation (s.27(2)) 


• failing to attend a compulsory conference or to give information or documents 
without a reasonable excuse—penalty: 10 penalty units (s.46PL(1) and 46PM(1)). 


Sources: Disability Discrimination Act 1992; Human Rights and Equal Opportunity Commission Act 1986. 
 


4.5 Administration of other Disability Discrimination 
Act functions 


In addition to responding to individual discrimination complaints, HREOC has the 
following functions under the DDA (s.67): 


• undertaking inquiries 


• administering temporary exemptions to the DDA 


• reporting to the Minister on the development and monitoring of disability 
standards 


• registering voluntary action plans from organisations 
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• promoting an understanding and acceptance of, and compliance with, the DDA 


• undertaking research and education programs 


• advising the Minister on the consistency of other legislation with the DDA, and 
on the development of legislation relating to disability discrimination 


• publishing guidelines 


• acting as amicus curiae in court cases involving discrimination. 


HREOC’s inquiry function is discussed below. Its other functions are discussed in 
chapters 10 (promoting community acceptance), 13 (the complaints process) and 14 
(regulation). The Attorney General and Attorney-General’s Department also have 
administrative and policy roles of relevance to the DDA (see below). 


HREOC inquiries into disability discrimination 


Under the HREOC Act, HREOC can conduct public inquiries. Public inquiries do 
not identify individuals unless they consent in writing, and they do not identify 
other parties except where the President of HREOC is satisfied that it is appropriate 
and necessary to investigate the complaint. These inquiries may arise in three ways. 


First, the Attorney General may give HREOC a reference to undertake an inquiry, 
resulting in a report tabled in Parliament. These referrals are rare. An example is the 
inquiry into access to e-commerce and related matters for people with disabilities 
and older people. This inquiry resulted in the Australian Bankers’ Association 
developing voluntary industry standards covering automatic teller machines, 
EFTPOS, Internet banking and telephone banking (see appendix D). 


Second, HREOC can use an individual complaint to inquire into systemic issues. 
Once a complaint has been made, HREOC can conduct an inquiry into the broad 
subject matter of the complaint. These inquiries aim to achieve conciliation or a 
consensus resolution—as was achieved, for example, in inquiries on captioning in 
cinemas and access to telecommunications, both of which resulted in the adoption 
of industry codes of conduct. Such inquiries have occurred for a small number of 
complaints, where the complaint had broad significance. 


Third, HREOC can initiate an inquiry, which may result in a report but also aims to 
resolve a specific issue.  


There is no set process for these three types of HREOC inquiries, but they usually 
involve public, government and business consultation. Although HREOC cannot 
force a resolution, businesses such as insurers, banks and cinemas have participated 
in inquiries and agreed to resolutions. 
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The Attorney-General’s portfolio 


HREOC is part of the Attorney-General’s portfolio. Disability discrimination 
responsibilities of the Attorney General and Attorney-General’s Department 
include: 


• the structure and functions of HREOC 


• matters arising under the HREOC Act and the DDA, including giving HREOC 
references to undertake inquiries 


• legal and policy advice on legislative proposals, including, for example, the 
Australian Human Rights Commission Legislation Bill 2003 and the proposed 
UN International Convention on Human Rights and Disability (see section 4.6) 


• the development and enactment of disability standards for access to premises, 
education and public transport (see chapter 14) 


• the prevention of unauthorised sterilisation of girls with intellectual disabilities 
(see chapter 9) 


• the accessibility of information technology and e-commerce. 


The Attorney-General’s Department is also responsible for the Federal Court and 
Federal Magistrates Court and funds Australia’s network of legal aid services, 
including dedicated disability legal aid services. Legal aid services mainly assist 
people with legal representation in the Federal Court and in criminal matters. They 
may sometimes provide advice and representation for DDA cases that proceed to 
court, although this is limited by eligibility criteria and funding (see chapter 15). 


4.6 Future developments in discrimination legislation 


A number of reviews and legislative initiatives in progress are relevant to the DDA. 


Disability Discrimination Act Amendment Bill 2003 


This Bill proposes to exclude people who are addicted to prohibited drugs from 
claiming disability discrimination, by adding an exemption clause to Division 5 
(exemptions) of the DDA. People who are addicted to prohibited drugs but who are 
receiving treatment for their addiction and associates of people who are addicted to 
prohibited drugs would still be protected from unlawful discrimination by the DDA. 


The Senate Legal and Constitutional Committee examined this Bill and reported 
back to the Senate on 15 April 2004. The Committee received 118 submissions, the 
great majority of which were opposed to introducing this Bill. The Senate 
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Committee concluded that it was not satisfied that the Bill was necessary; existing 
legal frameworks are adequate for dealing with the community’s concerns about 
drug addiction. Further, the Committee noted practical difficulties, such as problems 
associated with defining addiction and treatment. It did not believe that the 
amendment Bill would provide the certainty required by individuals and 
organisations covered by the DDA.  


The Senate Committee made three recommendations:  


• first, that the Bill be referred to the Ministerial Council on Drugs Strategy for 
further consideration to allow consultation with all Australian, State and 
Territory governments dealing with this matter  


• second, that if the Bill proceeds, its application be limited to employment, as is 
the case with the New South Wales Anti-Discrimination Act 1977 


• third, the Bill should not proceed if it extends to all areas covered by the DDA 
(Senate 2004). 


As noted in chapter 1, the Productivity Commission has not reviewed this Bill as 
part of this inquiry, although the Commission does comment on related issues in 
this report, such as the definition of disability (see chapter 11) and the role of 
exemptions (see chapter 12). 


Australian Human Rights Commission Legislation Bill 2003 


The Senate Legal and Constitutional Legislation Committee is considering the 
Australian Human Rights Commission Legislation Bill 2003. This Bill is a 
re-drafted version of a 2002 Bill that the Senate rejected. 


Among other objects, the current draft of this Bill proposes to:  


• re-name and re-structure HREOC as the Australian Human Rights Commission 


• replace the current sex, race, disability and other specific Commissioner roles 
with generic Commissioner roles that cover all areas of discrimination 


• amend the powers and responsibilities of HREOC, including its power to 
intervene in federal unlawful discrimination cases before the courts 


• highlight the public education and information dissemination roles of HREOC 
(see chapter 10) 


Many participants to this inquiry commented on this Bill and most were opposed to 
it. The changes that it proposes to the structure and operation of HREOC may affect 
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the administration of the DDA. However, the Bill is outside the terms of reference 
for this inquiry into the DDA. 


Age Discrimination legislation 


The Age Discrimination Act 20045 makes discrimination on the ground of age 
unlawful in much the same areas of activity as covered by the DDA—employment, 
education, premises, the provision of goods and services, accommodation, the 
purchase of land and the administration of Commonwealth laws and programs. It 
uses very similar, but not identical, definitions and tests for direct and indirect 
discrimination. It also contains exemptions similar to those of the DDA, including 
exemptions for superannuation, insurance, social security and migration laws.  


The Age Discrimination Bill 2003 expressly stated that ‘age discrimination [is] not 
to include disability discrimination’ (s.6). This provision was intended to minimise 
potential ‘overlap between the operation of this Act and the DDA’ and ensure: 


… the Act does not create a second or alternative avenue for complaints of disability 
discrimination where such complaints are properly covered by the DDA. Complaints of 
age discrimination that would also be covered by the DDA should be dealt with under 
the legislative regime established by that Act [the DDA] (Age Discrimination Bill 2003 
Explanatory Memorandum, pp. 38–9) 


Where a person has been discriminated against on the grounds of both age and 
disability, they may initiate complaints under each Act, much as they can with the 
DDA and the sex and racial discrimination Acts. The Age Discrimination Act will 
be administered by HREOC using the same complaint procedures that apply to the 
three existing federal anti-discrimination Acts. 


Proposed UN convention on human rights for people with disabilities 


The UN General Assembly has begun developing a new international convention on 
the human rights of people with disabilities. This work is being conducted by the 
UN’s Ad Hoc Committee on a Comprehensive and Integral International 
Convention on Protection and Promotion of the Rights and Dignity of Persons with 
Disabilities, which held its first session in July–August 2002 and a second session 
in June 2003. 


At the second session, a working group was established to commence drafting the 
Convention. A large number of international government and non-government 
                                              
5 The Age Discrimination Bill 2003 was passed by both houses of Parliament in March 2004 but 


has yet to receive royal assent. 
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organisations are represented on the Ad Hoc Committee. The smaller working 
group consists of 27 government and 12 non-government representatives. It is 
scheduled to present a draft convention at a third session in early 2004 (UN 2003). 


Australia is represented on the Ad Hoc Committee by officers of HREOC, the 
Attorney-General’s Department and the Office of Disability. These representatives 
are consulting Australian disability organisations and other interested parties about 
the Convention. Some Australian non-government organisations that represent 
people with disabilities have also attended the UN Committee’s sessions. 
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5 Eliminating discrimination 


The first object of the Disability Discrimination Act 1992 (DDA) is to eliminate, as 
far as possible, discrimination against persons on the ground of disability in specific 
areas of activity. This chapter examines the effectiveness of the DDA in achieving 
this objective. As noted in chapter 8, the DDA aims to achieve substantive equality 
(that is, to remove barriers to equality of opportunity), rather than equality of 
outcome. This should be borne in mind in assessing its effectiveness. Progress in 
eliminating discrimination also contributes to the other objects of the DDA: 
‘equality before the law’ (discussed in chapter 9) and ‘promoting community 
recognition and acceptance of the rights of people with disabilities’ (discussed in 
chapter 10). 


It is not easy to measure intangible concepts such as the level of discrimination. 
Because there is no single direct measure of discrimination, this chapter draws on a 
mix of quantitative (measurable in numbers) and qualitative (opinion-based) 
information. It is also difficult to distinguish the effects of the DDA from other 
influences on these measures. Other influences include: 


• the protective framework provided by State and Territory anti-discrimination 
legislation, much of which pre-dated the DDA (see chapter 4) 


• changes over time in the provision of disability services and the Disability 
Support Pension, which could have affected the ability or willingness of people 
with disabilities to participate in various activities 


• policies of de-institutionalising and ‘mainstreaming’ many people with 
disabilities (see chapter 9) 


• changes in the proportion of the population identified as having a disability  


• technological developments over the past 10 years that have helped reduce the 
barriers faced by many people with disabilities. 


Section 5.1 analyses disability discrimination complaints data. Sections 5.2 to 5.6 
examine the effectiveness of the DDA in specific areas of activity. Section 5.7 looks 
at the effectiveness of the DDA in eliminating discrimination for different groups of 
people and section 5.8 assesses the DDA’s effectiveness overall in eliminating 
discrimination.  
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5.1 Complaints data 


Complaints data compiled by the Human Rights and Equal Opportunity 
Commission (HREOC) can provide one source of information about the 
effectiveness of the DDA. However, these data should be interpreted with caution. 
First, only a small number of DDA complaints are made each year. Although the 
Australian Bureau of Statistics (ABS) estimates that nearly 20 per cent of the 
population has a disability, and there is anecdotal evidence of ongoing 
discrimination, only 493 DDA complaints were made to HREOC in 2002-03. These 
complaints might not be representative of the experiences of people with disabilities 
who did not complain to HREOC.1 


Second, complaints data measure how many people believe they have experienced 
discrimination and are willing and able to make a formal complaint. Complaints do 
not indicate whether discrimination necessarily has occurred, nor does the absence 
of complaints necessarily indicate an absence of discrimination. In this respect the 
Office of the Public Advocate, Queensland, noted that intellectual impairment: 


… is present in around 3 per cent of the general population. That is approximately 600 
000 people out of a total disability population of 2.4 million (based on a 12 per cent 
estimate for all forms of disability). In terms of individuals complaining of 
discrimination on the basis of their disability, however, people with intellectual 
impairment have been responsible for only 219 complaints out of a total of 5400 
complaints in the first 10 years of operation of the Disability Discrimination Act 1992.  


So a cohort comprising around 25 per cent of all Australians with disability have been 
responsible for only 4 per cent of the disability discrimination complaints. Whether 
happy or unhappy, these vulnerable citizens are being very quiet about their lot in life 
in a way that can only be described as most unsettling. (sub. 246, pp. 2–3) 


Third, aggregate complaint numbers do not reveal the nature of complaints: one 
complaint might concern widespread systemic discrimination, while another 
concerns a specific instance of discrimination.  


Fourth, factors other than the level of discrimination might affect the number of 
complaints. An increase in complaints, for example, could mean an increased use of 
the system in response to its success in tackling discrimination. A decrease in 
complaints might reflect disenchantment with an ineffective system. 


Fifth, statistical issues about how complaints have been counted over time and in 
different jurisdictions mean only indicative comparisons can be made. 


                                              
1 In 2001-02 (2000-01 for South Australia and Tasmania), State and Territory anti-discrimination 


bodies received a total of 1599 disability- or impairment-related complaints. Different definitions 
and counting rules make it difficult to compare data across jurisdictions. 
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Complaint outcomes 


For the reasons outlined above, the number of formal complaints is a relatively 
crude guide to the level and nature of discrimination in the community. However, 
the outcomes of the complaints process can give some insight into the likely 
presence of discrimination (table 5.1). 


Table 5.1 Outcomes of finalised Disability Discrimination Act complaints, 
2002-03 


Outcome Number Per cent
Terminated 219 47.3 
 Not unlawful 25 5.4 
 More than 12 months old 5 1.1 
 Trivial, vexatious, misconceived, lacking in substance 100 21.6 
 Adequately dealt with already 11 2.4 
 Had more appropriate remedy available 8 1.7 
 Had no reasonable prospect of conciliation 70 15.1 
Withdrawn 43 9.3 
Conciliated 186 40.2 
Administrative closure (for example, because complainant was not 
an aggrieved party) 15 3.2 
Total 463 100.0 


Source: HREOC, sub. 235, app C. 


The first point to note about HREOC complaints data from any one year is that the 
number of complaints finalised will differ from the number received, simply 
because it takes time to deal with them. In 2002-03, HREOC received 
493 complaints about discrimination on the ground of disability and finalised 
463 complaints.  


The second point to note is that almost half of all complaints are terminated. A 
relatively large proportion of these are terminated because they are judged to be 
‘trivial, vexatious, misconceived, or lacking in substance’ (21.6 per cent), or ‘not 
unlawful’ (5.4 per cent). That is, HREOC regarded 27 per cent of complaints as not 
warranting redress.  


In 2002-03, a total of 256 complaints (55.3 per cent) passed HREOC’s initial 
screening, implying that they were not ‘lacking in substance’. (These were made up 
of 40.2 per cent of complaints that were successfully conciliated and 15.1 per cent 
that had ‘no reasonable prospect of conciliation’). It is not possible to draw any 
inferences about the remaining 17.7 per cent of complaints.  
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Complaints over time 


Changes over time in the number of DDA complaints might indicate changes in 
discrimination and, indirectly, the effectiveness of the DDA (although the possible 
influence of other factors must be considered).  


The number of DDA complaints has generally declined since the DDA was 
introduced in March 1993 (figure 5.1). This decline would be more marked if the 
increase in the number of people declaring a disability over the same period were 
taken into account (see chapter 3). Within this general decline, three phases appear 
to be present: an initial period when complaints peaked in 1994-95; a gradual year-
on-year decline running from 1995-96 to 1998-99; and relative stability since 
1999-2000. 


Figure 5.1 Disability discrimination complaints to HREOC, 1993-94 to 
2002-03 
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Data sources: HREOC annual reports and HREOC, sub. 235. 


The 1994-95 spike in DDA complaints appears to have been influenced by pent-up 
demand to use the new Act and its vigorous promotion by HREOC. The reasons for 
the gradual decline in the number of DDA complaints since 1995-96 and 
subsequent stabilisation since 1999-2000 are difficult to determine.  
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It is possible that disability discrimination might have decreased over this period, 
reflecting the success of the DDA in addressing systemic discrimination in areas 
such as telecommunications (section 5.5). Existence of the DDA might also have 
encouraged parties to reach informal solutions without the need for formal 
complaints. Or the decline in complaints could indicate that the complaints process 
became less effective or less accessible over time, discouraging people from making 
complaints. 


The general decline in the number of DDA complaints must be set against two other 
observations.  


First, the number of complaints successfully conciliated remained constant over this 
period (HREOC, sub. 235). In combination with the decline in numbers, this meant 
that the proportion of complaints successfully conciliated increased over time. This 
trend could reflect several factors unrelated to the level of discrimination:  


• more selective use of the complaints process 


• improvements in HREOC processes 


• resource constraints that capped the number of conciliations in any year 


• the transfer of the determinations power to the federal courts in 2000. 


Second, despite declining in number since 1994-95, DDA complaints have 
generally increased as a proportion of all HREOC complaints (with some 
fluctuations).  


The Productivity Commission considers that the number of DDA complaints, 
although small, indicates that disability discrimination remains an issue. 


Complaints by area of activity 


DDA complaints can be divided by area of activity (figure 5.2). In 2002-03, the 
most recent year for which disaggregated data are available, 53 per cent of DDA 
complaints were in the area of employment. The second largest area of complaint 
concerned the provision of goods, services and facilities (24 per cent). Relatively 
few complaints were made about access to premises (4 per cent)—a category that 
includes complaints about access to public transport. 
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Figure 5.2 DDA complaints received by areaa, 2002-03 
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a An area is recorded for each ground of discrimination. There may be some double counting where 
complaints are made on multiple grounds (such as provision of goods and services and access to premises). 
Data source: HREOC 2003p, p. 80. 


Employment has consistently accounted for most DDA complaints over time 
(figure 5.3). Access to goods and services has consistently made up the second 
largest area of complaints, but appears to have decreased slightly in importance 
since 1994-95.  


The proportion of complaints about education, access to premises (including public 
transport) and ‘other’ have remained relatively constant over time.  


5.2 Eliminating discrimination in employment 


Discrimination in employment is not unlawful where a person with a disability does 
not meet the inherent requirements of a position, or can only meet them with the aid 
of workplace adjustments that would cause the employer unjustifiable hardship. 
These provisions of the Act mean that many job opportunities might not be 
available to some people with disabilities.  
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Figure 5.3 DDA complaints received, by area of activity, 1992-93 to 2002-03 
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Data sources: HREOC annual reports, various years.  


In assessing the DDA’s effectiveness in the area of employment, the Productivity 
Commission has relied on four separate sources of information, namely complaints, 
inquiry participants’ comments, labour market outcomes and overseas evidence on 
the effectiveness of similar legislation. These sources are now investigated in turn. 
This is followed by a brief examination of other possible influences on employment 
of people with disabilities. 


Complaints data  


As noted, employment consistently attracts the most complaints under the DDA 
(around 50 per cent of all DDA complaints). While this proportion has fluctuated 
over the years, there has been no discernible increasing or decreasing trend. As 
noted, the total number of complaints, which had been broadly decreasing between 
1994-95 and 1999-2000, has been relatively stable since then.  


HREOC data indicate that the majority of DDA employment complaints are lodged 
by people with a physical disability or persons who have suffered a work injury. 
Complaints about unlawful work termination outweigh complaints about 
recruitment (HREOC, sub. 235). This aligns with the concerns many inquiry 
participants expressed about the difficulty in proving discrimination at the hiring 
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stage. They argued that discrimination occurring at that stage is relatively easy to 
conceal and that indirect discrimination is an issue in the way in which jobs are 
designed and advertised. 


Inquiry participants’ views on employment discrimination and the DDA 


Most inquiry participants who commented on this issue argued that disability 
discrimination in employment is widespread. Many gave examples of personal 
experience or knowledge of discrimination in employment (Maxine Singer, sub. 8; 
Victor Camp, sub. 20; Debbie-Lee McAullay, sub. 25; Terry Humphries, sub. 66; 
Physical Disability Council of NSW, sub. 78; David W. Norton, sub. 111; 
Advocacy Tasmania, sub. 130; James Bond, sub. DR337). Box 5.1 summarises 
some problems encountered by these participants. 


The Australian Chamber of Commerce and Industry provided a dissenting view on 
the prevalence of discrimination in employment: 


There appears to be … no explicit evidence of widespread discrimination by Australian 
employers toward people with disabilities. … It is unacceptable to impute that 
Australian employers’ attitudes and practices are the main cause of lower participation 
rates and higher unemployment rates than are experienced by those without disabilities. 
There is no evidence for such a conclusion and it does nothing to assist either persons 
with disabilities or their potential employers. (sub. DR288, pp. 3–4)  


Many participants also argued that the DDA has had only limited effect on 
disability discrimination in employment, for several reasons (box 5.2). 


Labour market outcomes 


The DDA aims to achieve substantive equality, rather than equality of outcome. It 
cannot guarantee employment for people with disabilities, nor is this one of its 
objectives. This led some inquiry participants to argue that aggregate employment 
outcomes should not be used to assess the Act’s effectiveness in this area 
(Australian Chamber of Commerce and Industry, sub. DR288; Ability Technology 
Limited, sub. DR295). 
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Box 5.1 Inquiry participants’ views on employment discrimination 
Many inquiry participants conveyed their personal experience or knowledge of disability 
discrimination in employment. 


He has learnt in his job applications not to mention that he was educated at Deafness Units, 
but the fact that he wears two obvious hearing aids (this because of his severe hearing loss, 
although the aids enable him to hear quite well) he is turned down at every interview. He has 
even been told the reason for this is because his aids are a give-away to his hearing loss. 
(Deafness Association of Northern Territory, sub. 89, p. 3) 
… for me this has meant well over 200 job interviews I did not succeed at in spite of 
qualifications in excess of those required, as the interviewers had the concept of my 
disability in the front of their mind, allowing their second-guessing and pre-judging of me as 
valid assessment protocol. (Andrew Van Diesen, sub. 93, p. 2) 
… how can a disabled actor ever get that [public] profile if they are never given the casting 
opportunities in the first place? It is an industry which is entirely unaccountable for 
discrimination. And there are so many grounds on which it does discriminate. A casting 
agent can say they didn’t consider a disabled actor for a role because that actor is too tall, 
too short, too dark, too fair, nose is too big, eyes too narrow, hair too short, hair not curly, 
fingers too short, teeth imperfect, too good looking, not good looking enough, looks too 
young—the list is endless. They need never mention the real reason for not casting that 
actor—disability. (Media Entertainment and Arts Alliance, sub. DR328, p. 1) 
… discrimination in employment is very hard to prove. Employers of course do not actually 
say that these are the reasons the person did not get the job. They need only say that 
‘another person was better qualified’ and under State and federal legislation, which was 
designed to eliminate these practices, the deaf person has nothing on which to appeal. In 
addition, with the vast number of employers using recruitment agencies, they are able to 
hide behind an additional smokescreen to escape being called to account under these laws. 
(Australian Association of the Deaf, sub. 229, p. 4) 
I have even heard the opinion expressed by different levels of management that ‘the person 
has a disability why don’t they just go on [Disability Support Pension] and not even worry 
about trying to get employment’. (Peter Simpson, sub. 192, p. 2) 
… people with mental illness who are seeking employment are still experiencing direct 
discrimination because of their disability. … up to 90 per cent of [member organisations’] 
clients do not disclose their history of mental illness to a prospective employer as they have 
learned from past experience that if they do, they will not get the job. (Mental Health 
Coordinating Council, sub. 84, p. 3) 
… discrimination in employment is a major running sore … (National Council for Intellectual 
Disabilities, sub. 112, p. 15)  
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Box 5.2 Inquiry participants’ views on the effectiveness of the 


Disability Discrimination Act in employment 
Inquiry participants’ views on the effectiveness of the DDA were generally negative. 


Comprehensive evidence on the effectiveness of achievement of the objective of elimination 
of discrimination in employment is not available but such evidence as HREOC is aware of is 
not encouraging. (HREOC sub. 143, p. 59) 
… significant discrimination still exists and historical attitudes remain entrenched in many 
areas. In particular, very little improvement can be seen in the areas of employment … 
(Disability Services Commission, Western Australia, sub. 44, p. 4) 
There has been excellent progress in other areas such as Public Transport and Physical 
Access, yet an issue [employment] that dominates the complaint process is so lacking in any 
action over the past 10 years … (Terry Humphries, sub. DR345, p. 4) 


A number of inquiry participants identified specific aspects of the DDA which limited its 
effectiveness: 


• difficulty in proving discrimination (Australian Association of the Deaf, sub. 229; 
Blind Citizens Australia, trans., p. 1685) 


• complainants being branded ‘troublemakers’ (Australian Association of the Deaf, 
sub. 229; Darwin Community Legal Service, trans., pp. 31–2) 


• successful complainants did not often get their job back (Disability Action Inc., 
trans., p. 934; Larry Laikind, sub. 70) 


• absence of employment standards (Disability Action Inc., trans; NSW Office of 
Employment Diversity, sub. 172; Terry Humphries, sub. DR345) 


• inconsistencies with occupational health and safety legislation (Maxine Singer, 
sub. 8; Debbie McAullay, sub. 25; Job Watch, sub. 90; South Australian Equal 
Opportunity Commission, sub. 178). 


• most employment barriers against people with disabilities are attitudinal, not 
physical, which means that the DDA’s contribution to creating an accessible 
physical environment has had virtually no impact on discrimination against people 
who are blind or vision impaired (Blind Citizens Australia, sub. DR269).  


 


To the extent that the Act removes discrimination from employment decisions, it 
should create additional opportunities and hence ultimately improve employment 
outcomes for people with disabilities, all other things being equal. For this reason, 
the Commission considers that employment data can provide an indirect, albeit 
imperfect, indicator of the existence of discrimination. However, the influence of 
factors other than discrimination should be borne in mind.  


1315







   


 ELIMINATING 
DISCRIMINATION 


75


 


As briefly discussed in chapter 3, people with disabilities are less likely than people 
without disabilities to be in the labour force (that is, employed or actively looking 
for work). The ABS estimated the labour force participation rate of people with 
disabilities in 1998 at 53.2 per cent, compared with 80.1 per cent of people without 
a disability (table 5.2). Although people with disabilities made up 16.6 per cent of 
the working age population in that year, they made up only 11.7 per cent of the 
labour force (ABS 1999b). 


Table 5.2 Labour force participation and unemployment rates of peoplea 
with and without disabilities, 1988, 1993, 1998 


 People with disabilities People without a disability 


 1988 1993 1998  1988 1993 1998 


 % % %  % % % 
Labour force 


participation rate 
51.5 54.9 53.2  75.3 76.9 80.1 


Unemployment rate 11.5 17.8 11.5  8.1 12.0 7.8 
a Persons aged 15–64 years living in households. 
Source: ABS 1999b, cat. no. 4430.0. 


Between 1988 and 1993, the labour force participation rate for people with 
disabilities rose proportionately more than that for people without a disability. 
However, from 1993 (the first full year of application of the DDA) to 1998, the 
participation rate for people with disabilities fell slightly, while that for people 
without disabilities continued to rise. 


When in the labour force, people with disabilities are more likely to be unemployed 
than those without a disability. The unemployment rate differential between the two 
groups ranged between 3.4 percentage points in 1988 and 5.8 percentage points in 
1993 and was 3.7 percentage points in 1998. The combination of lower labour force 
participation and higher unemployment means that people with disabilities were 23 
per cent less likely to be employed in 1993, and 26 per cent less likely to be 
employed in 1998, compared to people without a disability.2 On average, people 
with disabilities also are less likely to be employed full time and experience longer 
unemployment spells (see appendix A). 


Compared with people without disabilities, people with disabilities also display 
different income and occupational characteristics. They: 
                                              
2 These percentages measure the raw probability of being employed (as opposed to unemployed or 


not in the labour force), which does not account for the different characteristics of the two 
groups. In appendix A, the Productivity Commission conducts a multivariate analysis of the 
probability of employment for each group, controlling for a number of other influences beside 
disability.  
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• tend to be clustered at opposite ends of the occupational spectrum, in the 
categories ‘managers and administrators’ or ‘labourers and related workers’ (see 
appendix A) 


• are overrepresented in the second and third lowest income quintiles for working 
age Australians (figure 5.4).3 People with a schooling or employment restriction 
are even more likely to be found in the second and third income quintile. This 
pattern reflects the impact of these restrictions on wage earning ability. 


Figure 5.4 Distribution of persons with schooling/employment restrictions, 
with and without disabilities, by total weekly cash income 
quintile, 1998a, b, c 
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a The height of the bars measures the percentage of each group that is found in a particular income quintile. 
For example, 37 per cent of persons with schooling or employment restrictions are in the second income 
quintile, compared to 32 per cent of all persons with disabilities and 11 per cent of persons without a disability. 
b Persons aged 15–64 years living in households. c  Quintiles exclude ‘income not stated’. First quintile 
excludes refusals to respond. 
Data source: ABS 1999b, cat. no. 4430.0. 


The Productivity Commission compared the wages of people with disabilities and 
people without disabilities. On average, women with disabilities earned 7 per cent 
less per hour than women without disabilities. Men with disabilities earned 6 per 
cent less per hour than men without disabilities (see appendix A). However, these 


                                              
3 The representation of people with a disability in the first quintile may be underestimated because 


that quintile includes people with nil income and people who reported no source of income.  
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differences do not account for the different characteristics of the groups being 
compared.  


Testing wage differentials 


The Commission conducted econometric analyses to gain a better understanding of 
the relative wages earned by people with disabilities. Using an analytical approach 
known as indirect testing of discrimination, the Commission analysed the 
differences in hourly wage rates between people with disabilities and people 
without disabilities. Indirect testing attempts to measure the extent to which socio-
demographic characteristics such as age, education or experience, explain each 
group’s average earnings. Health status can also be taken into account, as it is likely 
to influence the productivity of people with and without disabilities. If, after 
accounting for as many determinants of wages as possible, there is still a difference 
in wages between the two groups, this may be interpreted as wage discrimination 
towards people with disabilities. The ‘unexplained’ gap demonstrates that members 
of the two groups would be rewarded differently even if they had the same 
characteristics (except for disability). 


The Productivity Commission applied two variants of this approach to a recent, 
detailed dataset for Australia: the 2001 wave of the survey of Household, Income 
and Labour Dynamics in Australia (HILDA). The analysis is discussed further in 
appendix A and detailed in appendix F. Its results suggest that different 
characteristics cannot explain between 20 and 44 per cent of the difference in the 
hourly wage rates of women with disabilities and women without disabilities, and 
between 27 and 49 per cent of the difference in hourly wage rates for men.4 These 
gaps could be interpreted as discrimination on the ground of disability.  


Although its results are consistent with those of overseas studies, the analysis 
conducted by the Commission has a technically low explanatory power. This is 
common in this type of work, where many unobservable influences are at work 
simultaneously. Therefore, these results are very tentative. The Commission has 
endeavoured to include all relevant characteristics in its calculations, but some of 
the unexplained gap may stem from omitted characteristics or from differences in 
unobservable characteristics, such as motivation.  


The Commission’s results suggest that the difference in hourly wage rates between 
people with and without disabilities which could be due to discrimination is 
                                              
4 Results from the Commission’s preferred model (the Heckman extension of the Oaxaca–Blinder 


decomposition) suggest that 44 per cent (27 per cent) of the difference in hourly wage rates 
between women (men) with disabilities and women (men) without disabilities cannot be 
explained by differences in their characteristics (see appendices A and F). 
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relatively small. Disability discrimination leads to women with disabilities earning 3 
per cent less per hour than similar women without disabilities. For men, the 
equivalent differential is 1.7 per cent. This might suggest that other industrial 
relations mechanisms provide significant protection from wage discrimination for 
people with disabilities who are employed, and that disability discrimination is 
more of an issue in obtaining and retaining employment. 


However, the relatively small unexplained difference in wages between people with 
disabilities and people without disabilities might underestimate the role that 
disability discrimination plays in lowering the labour earnings of the former group.  


Additional results from the quantitative analysis undertaken by the Commission 
show that lower educational qualifications, on average, are responsible for around 
40 per cent of the explained wage gap between men with disabilities and men 
without disabilities, and 12 per cent for women (see appendix A). If, as is likely, 
part of the educational gap between people with disabilities and people without 
disabilities is due to the existence of discriminatory barriers in the education sector, 
then the overall effect of disability discrimination on the earning capacity of people 
with disabilities is higher than suggested by measures of discrimination occurring in 
the employment area alone. 


In conclusion, available data indicate that people with disabilities have poorer 
labour market outcomes overall than people without disabilities. Moreover, in some 
areas, outcomes have not improved markedly since the introduction of the DDA. It 
might have been expected that, since 1993, progress in assistive technology would 
have allowed at least some improvement in the employment situation of people with 
disabilities. 


However, poorer outcomes might be caused by many reasons other than 
discrimination. These include differences in capacity to work, labour productivity, 
work incentives, and job matching ability (box 5.3). They also include differences 
in education and work experience between people with and without disabilities.  


Overseas evidence 


Anti-discrimination legislation has the potential to have both positive and negative 
effects on the demand for workers with disabilities. It might increase demand for 
their labour, because employers are under threat of a complaint if they discriminate. 
Alternatively, employers might consider that anti-discrimination legislation makes 
hiring workers with a disability more expensive (through, for example, incurring 
adjustment costs, paying equal wages and experiencing difficulties in dismissing 
protected workers). Cost-sensitive employers might, therefore, prefer to hire 
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relatively less expensive workers without disabilities (even though, without the anti-
discrimination legislation, they might have hired workers with disabilities). This 
effect could lead to reduced demand for workers with disabilities. 


 
Box 5.3 Influences on labour market outcomes for people with 


disabilities 
When analysing labour market outcomes for people with disabilities, the following 
influences are worth noting. Their disabilities might mean that: 


• they are less productive (and therefore less employable) than people without a 
disability 


• they are not capable of working, or they can work only intermittently 


• the additional personal costs imposed by their disability mean it is not worthwhile 
joining the labour force 


• if unemployed, they will take longer to find a job that provides a good match for their 
skills and their limitations. 


These influences mean that, at any particular point in time, a higher proportion of the 
population with disabilities is likely to be classified as out of the labour force or 
unemployed, for reasons that may not be related to discrimination. 


Moreover, there is evidence to suggest that disability can be a consequence, as much 
as a cause, of joblessness (Jenkins and Rigg 2004; Cai and Kalb 2004). The link 
between disability and disadvantage that such ‘reverse causality’ creates in published 
statistics is unrelated to disability discrimination. 


Source: see appendix A.  
 


There is a continuing debate in the United States about whether the Americans with 
Disabilities Act 1990 might have hurt the employment situation of people with 
disabilities in that country (box 5.4).  


The DDA has employment provisions broadly similar to those of the Americans 
with Disabilities Act, so arguments used in that debate might be relevant to 
Australia. However, there is insufficient Australian data to replicate some of the 
detailed US analyses at the centre of this debate. For this reason, the Productivity 
Commission has chosen to rely on many strands of evidence to assess the 
effectiveness of the DDA in reducing disability discrimination in employment (and, 
hence, in enhancing the employment situation of people with disabilities). 
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Box 5.4 Impact of the Americans with Disabilities Act on employment 
There has been much disagreement among researchers about the impact of the 
Americans with Disabilities Act in the United States. Acemoglu and Angrist (1998) and 
DeLeire (2000) found that the introduction of the Act had had an overall detrimental 
impact on the employment of people (especially men) with disabilities in the United 
States. They also found that the detrimental employment effects had occurred through 
reductions in hiring rather than increases in firing, suggesting that accommodation 
costs concern employers more than do the costs of litigation. None of these 
researchers found that the Act had affected the relative wages of workers with 
disabilities. 


Other authors (Bound and Waidmann 2002; Hotchkiss 2003; Kruse and Schur 2003; 
Schwochau and Blanck 2000, 2003), however, have challenged these conclusions, 
based on the difficulty of defining disability that is covered by the ADA and of isolating 
the effects of the Act from other economic phenomena occurring at the time of its 
introduction. 


The most recent research, by Kruse and Schur (2003), showed that the results were 
influenced by the choice of data and definition of disability. The authors concluded that: 


These results do not permit a clear overall answer to the question of whether the [Americans 
with Disabilities Act] has helped or hurt the employment of people with disabilities, since 
both positive and negative signs can be found. Rather, the main conclusion is that there is 
reason to be cautious about findings of either positive or negative effects … (Kruse and 
Schur 2003, p. 62) 


Sources: see appendix A.  
 


Other influences on employment 


Inquiry participants identified several factors as having had a negative impact on the 
employment situation of people with disabilities since the introduction of the DDA. 
Blind Citizens Australia highlighted the influence of recent changes affecting the 
Australian economy and labour market on the employment of people with 
disabilities, such as the expansion of the retail sector, the visual emphasis of many 
new jobs, a reduction in entry-level jobs, an increased emphasis on multi-skilling, 
the expansion of the small business sector, a reduction in employment in the public 
sector, and the expansion in the use of recruitment and labour hire agencies 
(sub. 72, pp. 17–18). 


Other factors identified by inquiry participants included the increasing requirement 
to hold a driver’s licence (Mental Health Coordinating Council of Australia, 
sub. 84), the resistance of small business to the DDA’s objectives (South Australian 
Equal Opportunity Commission, sub. 178), a shortage of Auslan interpreters 
(Australian Federation of Deaf Societies, sub. DR363) and the lack of an Australian 
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equivalent of the US Job Accommodation Network, which offers free advice to 
employers on possible adjustments (HREOC, trans.; ACE National Network, 
sub. DR361). 


The Australian Chamber of Commerce and Industry argued that the labour market 
disadvantage experienced by people with disabilities was more likely to reflect 
barriers other than disability discrimination, such as low participation in vocational 
education, work disincentives created by income support arrangements, and 
ineffective return to work arrangements (sub. DR288).  


In addition to the specific factors noted above, structural changes on the demand 
and supply sides of the labour market, unrelated to disability discrimination, could 
have shaped employment outcomes for people with disabilities. 


A widely reported change affecting the labour markets of Australia (and other 
countries) during the 1990s was an increase in the relative demand for skilled 
workers (de Laine et al. 2000). It has been suggested that this phenomenon was 
associated with the rise in the number of disability pension recipients in some 
countries, as relatively less skilled, older workers faced the progressive loss of their 
traditional sources of employment (Nickell and Quintini 2001). Older workers, 
especially men, are both relatively less skilled and more likely to have a disability 
than the remainder of the workforce. Thus, as the labour market prospects of people 
in this group declined, the attractiveness of disability benefits to them increased. 


As in the United Kingdom and the United States, a rapid increase in the number of 
recipients of the Disability Support Pension occurred in Australia during the 1990s. 
A number of studies (ACOSS 2002; Argyrous and Neale 2001, 2003; Cai 2000; 
Healy 2002) have contended that deteriorating labour market conditions for older 
men underpinned this increase. Argyrous and Neale stated that ‘the disability 
support program has acted as an institutional mop for soaking up older males who 
have lost jobs’ (2003, p. 21). They argued that this trend had been encouraged by a 
simultaneous relaxing of eligibility criteria for the pension and tightening of criteria 
for other forms of income support (such as unemployment benefits). 


Another reason why demand for the labour of older workers might have decreased 
in recent years is age discrimination. According to the Australian Government, such 
discrimination is widespread and rising, and requires age discrimination legislation 
to be introduced (Australia 2003, p. 17622). Given that older workers are more 
likely to have a disability than their younger counterparts, lower labour force 
participation and employment rates for people with disabilities than for people 
without a disability could reflect age discrimination rather than disability 
discrimination. Nonetheless, it is likely that age and disability discrimination 
coexist to some extent. 
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Wilkins (2003) examined the probability of being employed in 1998, depending on 
age, disability status and age of onset of disability. He found that persons aged 
55-64 who also reported a disability acquired late in life (late onset) were least 
likely to be in employment. This might suggest that older workers with disabilities 
experience both age and disability discrimination. However, discrimination is not 
the only possible explanation for their weak employment participation. Wilkins 
(2003) attributed the connection between ageing, mature-age disability onset and 
barriers to employment, to older workers having greater difficulties in adapting to a 
disability and fewer incentives to do so. Underlying both reasons, he suggested, was 
the fact that late onset disability was more likely to happen to relatively less skilled 
workers undertaking manual work. For this group of workers, both the 
attractiveness and feasibility of acquiring new skills once a disability is present is 
quite low, leading to their exit from the labour force. 


Conclusions on effectiveness in employment 


The employment situation of people with disabilities has not improved markedly 
since the introduction of the DDA. Employment is the principal area of complaints 
under the DDA, although the number of complaints remains low relative to the 
number of people with disabilities.  


Despite an increase in the absolute number of people with disabilities in 
employment, this group made up a smaller proportion of the labour force in 1998 
(the last year for which comparable data are available) than it did in 1993. This 
proportional decline has been accompanied by a significant increase in the number 
of people receiving the Disability Support Pension. 


The Productivity Commission acknowledges that many factors on the demand and 
the supply side of the labour market shape the employment outcomes of people with 
disabilities. It is not easy to disentangle these factors to assess the role disability 
discrimination plays in the underrepresentation of people with disabilities in 
employment. What might at first appear to be employment barriers created by 
disability discrimination, might in reality be due to other types of discrimination, 
such as age discrimination, or to structural changes affecting the economy. 


For a number of reasons, people with disabilities can be expected to participate less 
(and less successfully) in the labour market than people without disabilities, even in 
the absence of discrimination. Nevertheless, the Commission received many 
submissions arguing that employment discrimination was widespread, and 
providing circumstantial evidence of such discrimination. The Commission’s own 
quantitative analysis points to the existence of some wage discrimination, albeit 
relatively limited.  
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Even allowing for the existence of disability discrimination in employment, it is not 
possible to measure precisely the role that anti-discrimination legislation in general, 
and the DDA in particular, may have played in reducing it. This is partly due to data 
deficiencies and partly to not knowing what the situation would be like in the 
absence of the DDA.  


Taking all available qualitative and quantitative information into account, however, 
it is difficult to conclude that the DDA has been successful in this area. The lack of 
a significant improvement in the employment situation of people with disabilities 
suggests that the Act has been relatively ineffective in reducing disability 
discrimination in employment. But there are no indications that the Act’s provisions 
have inadvertently led to even greater employment barriers being erected, in the 
manner attributed to the Americans with Disabilities Act by some US studies. 
Moreover, there are encouraging signs that the DDA has met with some recent 
success in persuading employer organisations to become more pro-active in 
educating their members about their duties under the Act, and about the potential 
advantages of employing people with disabilities (Australian Chamber of 
Commerce and Industry, sub. DR288; Australian Industry Group, sub. DR326). 


Complaints under the Disability Discrimination Act 1992, combined with 
participants’ views and labour market statistics, indicate that disability 
discrimination in employment remains a significant issue.  


5.3 Eliminating discrimination in education 


Arguably, one of the most serious forms of disability discrimination (in terms of 
long-term effects on individuals) is exclusion from, and segregation in, education.  


Although problems with discrimination and harassment remain evident, more 
students identified as having a disability (for government program purposes, see 
appendix B) are attending mainstream government and non-government primary 
and secondary schools. More students with disabilities are participating in 
vocational education and training (VET, including apprenticeships and Technical 
and Further Education (TAFE) courses) and universities. No data are available to 
indicate participation in pre-school education. Average educational attainment for 
people with disabilities improved during the past decade, but on average, remained 
lower than for people without disabilities.  


Anecdotal evidence indicates the DDA has been, at least partly, responsible for 
these improvements in participation and attainment, although other factors, such as 


FINDING 5.1 
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inclusive education policies (many of which pre-date the DDA), have been 
important (see appendix B). 


Disability discrimination complaints in education 


Education accounted for the third highest number of complaints made under the 
DDA in 2002-03 (11 per cent of all complaints) (figure 5.2). Available data cover 
only a short period, but DDA complaints increased in all education sectors except 
TAFE colleges—part of the VET sector—between 1998-99 and 2002-03 (table 5.3). 
However, these numbers are very small in absolute terms and should be interpreted 
with caution. Disability discrimination complaints about education have also been 
made under State and Territory anti-discrimination Acts and directly to education 
authorities.  


Disability discrimination in education can manifest itself in many ways. Inquiry 
participants and other sources indicated that the types of problems reported in 
disability discrimination complaints (under either the DDA or State and Territory 
anti-discrimination Acts) included: refusal of enrolment; reduced or limited 
enrolment; exclusion from sports, excursions or other activities; negative attitudes, 
harassment or bullying by other students; lack of suitably trained staff or special 
amenities; and unsuitable or inflexible curricula (see appendix B). 


Table 5.3 DDA complaints received that relate to education, by institution 
type, 1998-99 to 2002-03 


Institution type 1998-99 1999-2000 2000-01 2001-02 2002-03


 no. no. no. no. no.
Primary school 5 9 10 13 11
Secondary school 4 11 10 10 15
TAFE 6 6 4 3 4
University 5 9 10 14 17
Other 3 9 0 1 4
Total 23 35 34 41 51


Source: HREOC, sub. 235, app. H. 


Participation in schools 


The number and proportion of full-time equivalent school students identified as 
having a disability (for government program purposes, see appendix B) increased 
across all three school sectors in the 1990s (government, Catholic and other non-
government), but remained highest in government schools (figure 5.5).  
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Figure 5.5 Students with disabilities as a proportion of all students, by 
education sector, 1991–2003a,b,c 
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a National data are not available for all education sectors in all years. Government schools data are available 
from 1995. University data are available from 1996, for Australian domestic students only. b In VET and 
universities, students with disabilities are self-identified on enrolment forms. In government schools, Catholic 
schools and other non-government schools, students with disabilities are defined as full-time equivalent 
students who satisfy the criteria for special education services or programs provided by their State or Territory 
government. Eligibility criteria vary across States and Territories. Data for schools sectors include full-time 
equivalent students in mainstream and special schools. c There are no VET data between 1996 and 1999. 
Data sources: Productivity Commission estimates based on DEST data (unpublished); NCVER 2002a, p. 3; 
NCVER 2002b, table 41; DEST 2002a, p. 22; DEST 2004, app. 4.1. 


In government schools, the number of full-time equivalent students identified as 
having a disability for government programs almost doubled between 1995 and 
2002—from 50 280 (2.2 per cent of all full-time equivalent students in government 
schools) to 96 567 (4.2 per cent of students in government schools). The reasons for 
this large increase are not clear, but may include increased and/or earlier diagnoses, 
and changes in the range and severity of conditions that are recognised as a 
disability for government disability funding and programs (see appendix B). 


Catholic and other non-government schools also experienced increases in the 
number and proportion of full-time equivalent students identified as having a 
disability during the 1990s. For the period 1991 to 2002, the number increased by 
240 per cent in Catholic schools and 250 per cent in other non-government schools, 
albeit from very low bases. Students identified as having a disability appeared to be 
moving from government to non-government schools at a slower rate than other 
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school students. While the proportion of school students without disabilities 
attending non-government schools increased from 29 to 32 per cent between 1995 
and 2002, the proportion of students with disabilities attending non-government 
schools remained steady, at around 18 per cent (see appendix B). 


Virtually all of the growth in the number of school students with disabilities appears 
to have occurred in mainstream rather than special schools. A small but significant 
proportion of students with disabilities were enrolled in special schools in 2001-02 
(16 per cent), almost all in the government sector. These students are likely to be 
those with more severe disabilities and specialist education requirements. 


In mainstream schools, some students with disabilities attend special education units 
located within the school for some or all of their education, depending on the nature 
and degree of their disability and the education resources available. Such special 
education facilities appear to be more common in government schools and larger 
non-government schools. They often specialise in certain types of disability or 
education needs—for example, education for students with hearing impairments or 
learning disabilities. Inquiry participants said there can be advantages and 
disadvantages for students attending classes in special education units (box 5.5 and 
appendix B). The extent of such students’ day-to-day integration is not known and 
probably varies considerably. They are, nevertheless, counted as attending 
mainstream rather than special schools in Australian enrolment data. 


Participation in tertiary education 


In tertiary education, the proportion of students who chose to identify themselves as 
having a disability on their enrolment forms remained highest in the VET sector, 
generally at around 5 per cent of VET students for whom disability status is known, 
but up to 6 per cent in 2002 (figure 5.5 and appendix B). Among trainees in the 
New Apprenticeships program, the proportion of trainees who were known to have 
a disability increased from less than 1 per cent in 1995 (1000 trainees) to 2 per cent 
in 2000 (over 5600 trainees) (NCVER 2001b, 2002b; see appendix B). 


The proportion of university students who reported a disability grew from 1.9 per 
cent of all domestic students in 1996 to 3.6 per cent in 2003 (figure 5.5). However, 
in both VET and universities, a high proportion of students chose not to reveal their 
disability status on their enrolment, graduation or other official forms. 
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Box 5.5 Inquiry participants’ views on the effectiveness of the 


Disability Discrimination Act in education 
Many inquiry participants commented on the positive effects of the DDA in education: 


… schools and other educational settings are safer and there is less likelihood of 
harassment because of this preparedness to deal with it as it arises. One hopes that 
harassment is diminishing both as students progress through school and in terms of the 
overall levels. (Australian Education Union, sub. 39, p. 8) 
… [the DDA’s] direct impact can be seen in … ensuring access to private education as a 
result of the outcomes of complaints. Enrolments in non-government schools have increased 
dramatically in the past 15 years and this is in part attributable to the requirements of the 
DDA. … the DDA significantly influenced the … Review of the Western Australian Education 
Act in 1999 which provided for more choice and inclusive education and resulted in greater 
integration of students with an intellectual disability; and [the] current Review of Educational 
Services for Students with a Disability in Western Australia was specifically undertaken to 
assess the compliance of services and the Western Australian Education Act with the 
provisions of the DDA. As a result, all students with an intellectual disability who requested 
fully inclusive education in 2003 were granted it. (Disability Services Commission Western 
Australia, sub. 44, pp. 3-4) 
A range of factors are likely to account for the growing enrolments of students with 
disabilities in the independent school sector … the DDA has undoubtedly played a role. 
... schools have sought to adjust processes and better meet the needs of students with 
disabilities in line with their obligations under the Act. This learning and adjustment process 
is continuing. (National Council of Independent Schools’ Associations, sub. 126, pp. 3, 15) 


Other inquiry participants were more circumspect about the benefits of the DDA: 
[People with Disability Australia] has … noted no overall improvement in the provision of 
non-discriminatory educational opportunities for school students with disability over the last 
decade. Rather, [People with Disability Australia] has witnessed limited advances in some 
areas, only to witness retreats in others. (People With Disability Australia, sub. DR359, 
pp. 11–12) 
The introduction of special education units within the grounds of mainstream schools has 
confused the statistics. Students in units are counted as being in the mainstream. The reality 
is that they may have no contact at all with the mainstream population. In fact, many 
students who previously would have remained within the regular classroom have now been 
labelled as ‘disabled’ and relocated to ‘special’ units. (Queensland Parents for People with 
Disability, sub. DR325, p. 1) 
There may be an increase in the number of students with disabilities in mainstream schools 
but this does not indicate that the provision of appropriate disability supports has improved. 
This does not indicate the subtle discrimination that occurs when principals refer students 
with disabilities to the school down the road which provides better services for students in 
your situation. (Action for Community Living, sub. DR330, p. 1)  
A greater number of students with disabilities [are] going on to tertiary study. … [but] 
Students requiring materials in alternative formats … experience considerable delays and 
most students who are blind or vision impaired still do not receive their course materials at 
the same time as other students. (Blind Citizens Australia, sub. DR269, p. 4)  
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In both the VET and university sectors, students who identified themselves as 
having a disability studied a slightly different mix of fields and subjects to other 
students, with more arts, humanities and social sciences (and in VET, more generic 
course modules) and fewer business, economics and engineering subjects. They 
were likely to be older than other students, more likely to be studying part time, and 
less likely to be studying at higher qualification levels. In VET courses, they were 
also less likely than other students to be working while they studied (see 
appendix B). 


Students with disabilities were less likely than other students to successfully 
complete their VET and university subjects. Completion data for tertiary students 
with disabilities indicate that subject completion rates for VET students with 
disabilities were 2 to 8 per cent lower than for other students in 1994 and 1996 
(Buys, Kendall and Ramsden 1999) and 2000 (NCVER 2002b). University students 
with disabilities were around three percentage points less likely to successfully 
complete their year’s studies in 1996 to 2002 (James et al. 2004, p. 30). On the 
other hand, retention rates (that is, the proportion of students continuing their 
studies each year) for university students with disabilities were higher than for other 
students over the same period (DEST 2002b; James et al. 2004; see appendix B). 


Educational attainment 


National educational attainment data for people with disabilities are limited. They 
indicate that on average, educational attainment for people with disabilities 
appeared to have improved during the 1990s, but was still lower than for people 
without disabilities. For example, the proportion of people with disabilities who had 
completed bachelor or postgraduate degrees increased between 1993 and 1998, and 
the proportion who had completed only year 11 or less (or an unknown education 
level) declined. Average educational attainment varied significantly by type of 
disability. In 1998, people with a psychiatric or sensory/speech disability were more 
likely to have a bachelor or postgraduate degree than people with other types of 
disabilities. People with intellectual disabilities were more likely than other people 
to still be at school or to have completed only year 11 or less in each of 1993, 1998 
and 2001 (ABS 1999b; HILDA unpublished; see appendix B). 


Conclusions on effectiveness in education 


The number and proportion of students in mainstream government and non-
government schools identified as having a disability for funding purposes increased 
substantially in the 1990s. While such integration should be viewed as a benefit for 
students with disabilities, there is some uncertainty regarding the practical effect of 
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these trends for individual school students with disabilities—complaints about 
disability discrimination and harassment in schools are still being lodged, and some 
students still attend special schools and special education units (box 5.5). 


Further, some inquiry participants argued that the effectiveness of the DDA in 
Australian schools has been hampered by the failure to provide adequate resources 
and support to the growing number of school students with disabilities, so as to 
enable their full and equal participation (and not just physical attendance) in 
mainstream education. Participants from the non-government schools sector (and 
others) highlighted access to government programs, funding and resources for 
students with disabilities, rather than discrimination per se, as the key issue facing 
many school students with disabilities (see chapter 15 and appendix B). 


The number and proportion of students with (self-identified) disabilities increased 
significantly in VET and university courses in the later 1990s. These participation 
data would appear to indicate real improvements in tertiary education opportunities 
for students with disabilities. Data on educational attainment for people with 
disabilities are less conclusive, but appear to have improved over time. 


The direct influence of the DDA on these achievements is unclear. In its review of 
10 years of the DDA, HREOC noted that ‘what has been achieved through the DDA 
is probably more sharply disputed regarding education than any other area’ 
(HREOC 2003d, p. 47). Inquiry participants gave both positive and negative 
examples of the effectiveness of the DDA in education. 


The DDA—together with State and Territory anti-discrimination legislation—
appears to have had some influence on State and Territory education policies 
(although in most cases, inclusive education policies pre-date the DDA), and 
encouraged enrolments by students with disabilities in non-government schools and 
in tertiary education. Anecdotal evidence indicates that the DDA has been relatively 
effective in resolving individual complaints of discrimination in education, with 
some flow-on benefits in the form of more ‘systemic’ improvements (for example, 
to premises, curricula and assessment procedures), particularly in the VET and 
higher education sectors. However, as noted in chapter 8, the absence of an 
unjustifiable hardship defence post enrolment has created problems for educational 
institutions and may be inadvertently aggravating discrimination. Discrimination 
and harassment (as well as problems of access to resources and supports) remain 
important issues for many students with disabilities. 
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The Disability Discrimination Act 1992 appears to have had some beneficial effects 
in education, although it has not been wholly successful in eliminating 
discrimination for students with disabilities. It appears to have been reasonably 
effective in improving educational opportunities for tertiary students with 
disabilities, with mixed results in schools. 


5.4 Eliminating discrimination in access to public 
premises  


There has been some progress in recent years towards a more accessible built 
environment. In this context, public premises include buildings to which the public 
has access and public transport. It does not apply to private premises. Many more 
new buildings are being constructed with access features that do not discriminate 
against people with disabilities, and most public transport providers are making 
progress in introducing accessible infrastructure and practices.  


Complaints data 


Access to public premises has not attracted many DDA complaints. HREOC 
received 36 complaints in this area  in 2002-03 (4 per cent of all DDA complaints in 
that year) (figure 5.2). The number of complaints and the share of total complaints 
varied between 1992-93 and 2002-03, although the data suggest a decline since 
1996-97 (figure 5.3). 


Some individual DDA complaints have had systemic effects in this area. In 
response to complaints, State and federal transport departments began developing 
integrated accessible transport systems. In 1994, transport Ministers established a 
national taskforce. 


Access to premises 


There are no national data on the extent to which public premises are accessible to 
people with disabilities, or the influence of accessibility on the level of 
discrimination. Some inquiry participants claimed that the DDA has had a 
substantial impact on accessibility, while others acknowledged that small changes 
have been made, but much more needs to be done (box 5.6).  


FINDING 5.2 
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Box 5.6 Inquiry participants’ views on the effectiveness of the 


Disability Discrimination Act in access to premises 
Some inquiry participants argued that the DDA has had a substantial impact: 


It is undeniable that the DDA has improved access to public premises. (Leichhardt Council 
Disability Access Committee, sub. 75, p. 5) 
Access to premises is an example of an area of discrimination where the DDA has been of 
great value. (Disability Action Inc., sub. 43, p. 2) 
… access to premises was one of the major barriers to participation. With the adoption of the 
DDA and further refinement of Australian Standards codes, the building industry and 
architects have become much more aware of planning and building to eliminate barriers. 
The local government sector have been key players in lodging disability action plans and 
raising awareness of their planning and certification processes. We are spoiled for choice 
when we go to town today for which toilet to use. That change is tremendous. (Becky 
Llewellyn, sub. 9, pp. 3–4) 


Other inquiry participants argued that much more was needed: 
Whilst the accessibility to public places has improved there still remains some difficulties. 
The current provision of access to premises is focused on the provision of the minimum 
standards. In some areas this does not allow for independently functional access for people 
with disabilities. (Northern Territory Disability Advisory Board, sub. 121, p. 5) 
The DDA has improved access to public premises to some extent, but not as much as we 
would have expected in the 10 years of its life span. (Robin and Sheila King, sub. 56, p. 11) 
The Building Code of Australia, and the relevant Australian Standards that it calls up, are 
insufficient in themselves to provide compliance with the DDA. … The Act has served the 
community well in drawing attention to the issues, but more needs to be done to ensure 
compliance. (Independent Living Centre New South Wales, sub. 92, pp. 5–6)  


 


The DDA applies to existing public premises and the design and construction of 
new public premises. The Building Code of Australia (BCA) also regulates the 
design and construction of buildings. Although the BCA includes some access 
requirements, compliance with the BCA does not necessarily mean that a building 
complies with the DDA. Despite the best of intentions, therefore, new buildings 
might still be approved that do not fully comply with the DDA. This has created 
considerable confusion for developers and difficulty for planning authorities.  


To address this problem, the DDA was amended in 2000 to allow the formulation of 
disability standards for access to premises. Efforts were subsequently devoted to 
upgrading the accessibility provisions of the BCA and developing disability 
standards that would adopt those provisions. The draft standards were released for 
comment in January 2004 and they are expected to be introduced in May 2005. If 
implemented, they would help create consistency between the BCA and the DDA 
(at least for new buildings and renovations to existing buildings covered by the 
BCA). State and Territory planning processes would enforce the new standards. 
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When implemented, these arrangements would mean that the stock of accessible 
buildings that comply with the DDA will steadily increase, as new buildings replace 
old buildings. HREOC stated: 


Improved access provisions which are coordinated between revised building law 
requirements and DDA disability standards should result in significant reduction over 
time in the proportion of Australia’s building stock which is inaccessible, as new 
accessible buildings are constructed and as new work on existing buildings is required 
more reliably to provide for accessibility. (sub. 143, pp. 70–1) 


However, less attention has been paid to the accessibility of existing buildings. The 
revised BCA will not address existing buildings not undergoing significant 
renovation, some public space around buildings, and some elements of building 
fit-out. Several inquiry participants commented on the access implications of public 
services provided from heritage buildings, particularly in regional areas (DDA 
Inquiry regional forum notes). 


The Disability Discrimination Act 1992 appears to have had some impact on 
making new buildings more accessible. However, inconsistencies between the 
Building Code of Australia and the Act limit the effectiveness of the Act. Proposals 
for formal links between the building code and disability standards on access to 
premises would help to address these inconsistencies.  


The Disability Discrimination Act 1992 has been less effective in improving the 
accessibility of existing buildings, and the proposed disability standards will only 
address this issue for refurbished buildings. 


Access to public transport 


The introduction of disability standards for public transport in October 2002 greatly 
increased the influence of the DDA on the accessibility of public transport. The 
disability standards (and associated guidelines) establish minimum accessibility 
requirements that providers and operators of public transport conveyances, 
infrastructure and premises must meet. A timetable for compliance has been agreed, 
with targets set at 5, 10, 15 and 20 years from the date of commencement.  


Negotiation on introducing the standards took many years, during which time some 
operators made significant improvements in the accessibility of their services, in 
anticipation of the standards. It is generally accepted that improving accessibility 
reduces the level of discrimination. However, not all people can take advantage of 
improved access and others may not wish to. The degree to which people with 
disabilities will use more accessible transport is uncertain. Many people with 


FINDING 5.3 
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disabilities state that they can use existing public transport (87 per cent in 1998) but 
only about half report actually using it (47 per cent in 1998) (box 5.7). Further, 
analysis presented in the Regulation Impact Statement for the transport standards 
showed that improving the accessibility of Australia’s public transport system 
would result in a relatively small increase in patronage by people with disabilities 
and the wider community (between 5 and 13 per cent) (Attorney-General’s 
Department 1999). 


 
Box 5.7 Use of public transport by people with disabilities 
ABS data on the use of public transport by people with disabilities suggest that 
approximately 1.6 million people with a disability used public transport in 1998 (the 
latest available statistics), but that almost three million people with disabilities (or 87.3 
per cent of all people with disabilities) were capable of using at least some form of 
public transport.  


Over two million people with disabilities (65.6 per cent) were able to use all forms of 
public transport with no difficulty, and a further 80 500 (2.4 per cent) were able to use 
some forms of public transport without any difficulty. In total, almost 2.3 million people 
with disabilities (68 per cent) have no difficulty using public transport. However, almost 
12 per cent of people with disabilities (or 396 700) are not able to use any form of 
public transport, while a further 1 per cent (31 300) do not leave home. 


Getting to/onto stops/stations and getting into/out of vehicles/carriages caused most 
concern for those people with disabilities using public transport, because these 
activities involve steps. A total of 443 100 people with disabilities (13.1 per cent) 
reported steps in vehicles/carriages as causing the most difficulty. Getting to/onto 
stops/stations was the second largest cause for concern, with 297 700 people with 
disabilities (8.8 per cent) reporting difficulties (see appendix C). 


ABS data show an increase in the proportion of people with disabilities using public 
transport between 1981 and 1998. Over three quarters of people with disabilities 
(78.4 per cent) did not use public transport in 1981, but this proportion had fallen to 
53.3 per cent by 1998. The proportion of people with disabilities who reported 
difficulties using public transport changed little over the period, down from 33.3 per 
cent in 1981 to 31.1 per cent in 1998. 


Source: ABS 1999b, cat. no. 4430.0.  
 


Inquiry participants’ views on the accessibility of public transport varied (box 5.8). 
Some participants argued that there have been marked improvements in 
accessibility, largely driven by the DDA. Others acknowledged improvements in 
accessibility, but argued that they are limited to particular geographic areas. Still 
other participants argued that there have been few improvements in the accessibility 
of public transport (see appendix C). 


1334







   


94 DISABILITY 
DISCRIMINATION ACT 


 


 


 
Box 5.8 Inquiry participants’ views on the effectiveness of the 


Disability Discrimination Act in public transport 
Some inquiry participants considered that the DDA had improved public transport 
access: 


The Act has certainly been very useful in achieving systemic change for people with 
disability in particular areas of everyday living, including public transport. (National Ethnic 
Disability Alliance, trans., p. 1430) 
Though improvements in accessibility have been predominantly to access for people with 
physical disabilities, we have been able to use the DDA to support our advocacy for 
measures to create an accessible physical environment for blind people including the 
provision of tactile ground surface indicators, audible announcements on public transport 
and Braille and tactile signage. (Blind Citizens Australia, sub. 72, p. 22) 
Access to public transport in South Australia has improved significantly since 1994 when a 
complaint was lodged against the State Government on the grounds that it was 
discriminating against people with disabilities in the provision of transport services. (South 
Australian Equal Opportunity Commission, sub. 178, p. 6) 
… the access on public transport has improved. Maybe that’s because of legislation within 
the State area, as well as the federal, because that has improved dramatically. (Dennis 
Denning, trans., p. 134) 


Other inquiry participants noted only patchy gains or no improvement: 
In NSW, accessibility of public transport has improved on state transit buses and some train 
stations with newly installed lifts. However, this is not the case with privately owned buses 
that operate outside the inner metropolitan area of Sydney ... (Independent Living Centre 
NSW, sub. 92, p. 5) 
Public transport is significantly more accessible than it was before the question of access 
was first raised under the Disability Discrimination Act. That said, people with disabilities 
argue that it is still inadequate. Improvement in access has mainly occurred in cities and it 
not yet anywhere near achieving ‘ordinary’ access. (Department of Family and Community 
Services, sub. DR362, p. 15) 
… other trends in transport services are making public transport less safe and thus less 
accessible for blind people. For example, transport operators are reducing staff at railway 
and bus stations without providing other means to assist blind travellers. (Blind Citizens 
Australia, sub. 72, p. 22) 
The majority of the attention has been on rolling stock and access issues related to boarding 
the conveyances. … no formal arrangement has been proposed to inform cooperation 
between the range of players that collectively control and maintain the assets that support 
transport stock. This includes footpath and road maintenance and improvements along with 
other pedestrian and traffic facility management. (Marrickville Council, sub. 157, p. 11) 
… things have not changed a lot for us in the last 10 years in public transport. (Barb Edis, 
trans., p. 1838) 
In Tasmania, regional and rural areas receive greatly reduced transport services … 
Accessible transport in many of these areas is non-existent. … The provision of accessible 
bus services is thought to be decades away due to the ability to claim ‘unjustifiable hardship’ 
on the grounds of economic viability. (Advocacy Tasmania, sub. 130, p. 4)  
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Little national data are available to assess progress in implementing accessible 
public transport. The Productivity Commission notes that an Accessible Public 
Transport National Advisory Committee was established to monitor compliance 
with the new disability standard. However, the reporting framework being 
developed by the Committee has yet to be finalised and it is unclear when data will 
be available to the public. In the meantime, HREOC (sub. 143) has provided the 
following summary of improvements in public transport accessibility. 


• Almost 25 per cent of publicly operated and 20 per cent of privately operated 
metropolitan buses are now accessible. The accessibility of non-metropolitan 
buses is substantially lower but has begun to be implemented with around 6 per 
cent now accessible. 


• Almost 100 per cent of metropolitan rail carriages provide some degree of access 
even if not in full compliance with the standards. The figure for non-
metropolitan rail carriages is lower but still exceeds the first five-year 25 per 
cent target. 


• Rail station access is difficult to quantify but appears to have exceeded 25 per 
cent for physical access in all jurisdictions either for independent or assisted 
access. 


• Accessible acquisitions commenced later for trams than for other transport 
modes, but is at 100 per cent in Sydney (which has seven trams) and is 20 per 
cent in Melbourne. However, a much lower proportion of tram stops in 
Melbourne are accessible. 


HREOC (sub. 143, pp. 64–5) also identified the need to improve: 


• local and State government coordination to ensure accessible transport services 
match with accessible local infrastructure (such as bus stops and access paths 
connecting with rail stations) 


• access for passengers using wheelchairs to regional and rural air services. 


Some inquiry participants were concerned about wheelchair accessible taxis 
(WAT). For example, the Independent Living Centre NSW submitted: 


Taxis are available, but not reliable. People who need an accessible taxi are never 
guaranteed of its arrival, let alone arrival on time. It is very difficult to organise your 
life with such uncertainty built into your daily program. (sub. 92, p. 5) 


The Disability Council of NSW provided a list of common complaints with WAT: 
• the demand for signed blank cab vouchers 


• the practice of signing vouchers on behalf of the person with the disability who is 
unable (due to their position in the cab) to see the meter 
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• licensing taxis that do not fit licensing requirements (like the roof being too low or 
safety straps (seat belts) not being available 


• refusing to pick up a fare because the passenger is known to be ‘too much bother’ 


• using accessible taxis for the most profitable enterprise (eg delivering flowers on 
Valentine’s Day) when license restrictions note the licences are provided 
principally for the purpose of transporting disabled passengers. (sub. 64, p. 20) 


Similar views were expressed by Bruno Marmo (trans., p. 2987); Disability Action 
Inc. (trans., p. 943); Dr Harry New (sub. 218) and people participating in the Upper 
Hume regional forum (DDA Inquiry regional forum notes). 


HREOC (sub. 143, p. 64) noted that the proportion of WAT had increased to 7 per 
cent in metropolitan areas and 9 per cent in non-metropolitan areas, but that 
response times required further improvement. The Australian Taxi Industry 
Association (ATIA) (pers. comm., 7 April 2004) submitted that the figures quoted 
by HREOC were likely to underestimate the number of WAT currently in operation. 
Data for New South Wales, Victoria, Queensland, Western Australia, South 
Australia and the ACT indicate that, on average, 8.1 per cent of metropolitan and 
non-metropolitan taxis are wheelchair accessible. The proportions were generally 
higher in regional areas than in metropolitan areas (see appendix C). The ATIA also 
noted that WAT were not suitable for all people with disabilities, such as passengers 
with visual impairments (sub. DR311).  


A number of reasons have been suggested for the problems identified with WAT. 
First, the ATIA (sub. DR311) argued that the regulations governing WAT provided 
few incentives for operators to provide these services. It noted that only 4 of the 15 
WAT licences released by the South Australian Government in 2002 were taken up 
(sub. DR311, p. 1). State and Territory regulators determine the fare structure for 
wheelchair dependent passengers, which the ATIA argued does not reflect the time 
required to pick up and drop off these passengers. It argued further that WAT 
represent a greater proportion of the taxi fleet compared with proportion of people 
generally requiring those services, and therefore it was important that WAT 
operators be allowed to carry passengers without disabilities (sub. DR311, p. 1). 


Second, the South Australian Government noted that the structure of the industry 
makes it difficult to ensure compliance with the disability standards for accessible 
public transport: 


Taxi services are provided commercially by independent small business operators, with 
every level within the taxi industry being a separate business entity. … drivers, as 
individual business entities, can choose how to prioritise the jobs they accept from the 
booking service. State Government regulation and specified licence conditions ensure 
that taxi services are available for people who require an Access Cab. However, 
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compliance with standards ultimately falls on the business decisions of operators and 
drivers of taxis, as small business operators. (sub. DR356, p. 3)  


The ATIA (sub. DR311) noted that many people with disabilities responded to the 
slow response times by booking services directly with WAT operators, a practice 
resulting in further increases in general waiting times. Some jurisdictions, such as 
New South Wales, have introduced measures to monitor this situation, by requiring 
WAT operators not accepting radio bookings to prove that they are providing 
sufficient services to wheelchair passengers (ATIA, pers. comm., 7 April 2004). 


Additional data on accessible public transport in some jurisdictions are presented in 
appendix C. 


FINDING 5.4 


The Disability Discrimination Act 1992 appears to have been relatively effective in 
improving the accessibility of public transport in urban areas. However, it has been 
less effective in relation to taxis. 


5.5 Eliminating discrimination in the provision of 
goods and services and other areas 


The DDA makes it unlawful to discriminate in the provision of goods, services and 
facilities, and in providing access to other areas that this report terms ‘social 
participation’ (the disposal of land, accommodation, clubs and incorporated 
associations, superannuation and insurance, and sport). Given the wide coverage of 
everyday activities, it is difficult to measure the effectiveness of the DDA in 
eliminating discrimination in all these areas.  


The provision of goods, services and facilities accounts for the second highest 
proportion of DDA complaints after employment (section 5.2). The social 
participation areas do not usually attract many complaints. In 2002-03, about 3 per 
cent of DDA complaints related to accommodation, 2 per cent related to 
superannuation and insurance, and 1 per cent related to clubs and incorporated 
associations. No complaints were received about the purchase of land or sport (see 
appendix D).  


Effectiveness of the Disability Discrimination Act in selected areas 


The DDA has contributed to positive outcomes in the provision of certain goods and 
services, both for individuals and at a systemic level (box 5.9). There is little 
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evidence of the use of the DDA in most areas of social participation, and it is not 
possible to assess the effectiveness of the Act in these areas. There has been some 
use of the DDA in relation to insurance (superannuation and insurance are discussed 
in chapter 12).  


 
Box 5.9 The Disability Discrimination Act and goods and services 
Banking 


Following a HREOC inquiry, the banking industry adopted industry accessibility 
standards on Internet and phone banking, EFTPOS facilities and automatic teller 
machines. The Australian Bankers’ Association and some banks have also developed 
(or updated) DDA voluntary action plans (Jolley 2003, p. 50).  


Telecommunications 


A DDA complaint and HREOC inquiry encouraged mobile phone companies to 
introduce schemes in April 2001 addressing problems for people using hearing aids 
(HREOC 2001e). 


A DDA complaint (Scott v Telstra [1995] H95/34, H95/51) changed company and 
industry practices, and influenced the definition of a standard telephone service under 
the Telecommunications Act 1997. It has been described by many, including Bourk 
(2000a) and Jolley (2003), as a watershed for people with disabilities.  


HREOC has received requests to investigate other telecommunications services, 
particularly SMS messaging on mobile phones (HREOC 2002h). 


Access to information 


A DDA complaint (Maguire v SOCOG [1999] H 99/115) had a significant impact on 
information availability, particularly website accessibility (Blind Citizens Australia, 
sub. 72, p. 9). However, some inquiry participants argued that the DDA corrective and 
punishment mechanisms had an effect only ‘after the event’, and that other influences 
such as international Internet standards have been more important (Physical Disability 
Council of NSW, sub. 78, p. 23). 


Insurance and superannuation 


The insurance and superannuation exemption was a topical issue in this inquiry (see 
chapter 12). The DDA has played a role in encouraging insurance industry reforms. 
The threat of a DDA complaint led to progress in developing a memorandum of 
understanding (MOU) between the Insurance and Financial Services Association 
(IFSA) and mental health sector stakeholders. The MOU requires IFSA members to 
revise their underwriting practices and adopt new guidelines for dealing with people 
with mental health problems (Mental Health Council of Australia, sub. 150, p. 10). It is 
too early to tell how successful this MOU might be or how it might translate into 
treatment received by people with other disabilities.  
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Access to goods and services and social participation includes a broad range of 
activities. Access for people with disabilities appears to have improved in some of 
these areas, often as a direct result of a DDA complaint or inquiry.  


Many inquiry participants acknowledged the role of the DDA, with Blind Citizens 
Australia (sub. 72, p. 23) commenting that the DDA ‘has certainly provided a 
mechanism to get services to change entrenched practices’. The Deafness Forum of 
Australia (sub. 71, p. 3) acknowledged that ‘without the DDA, many deaf and 
hearing impaired people would be isolated and unable to participate in the society 
and economy at all’. 


Public inquiries into some specific goods and services—including captioning and 
ecommerce—appear to have been particularly effective in improving outcomes for 
people with disabilities, as well as awareness of disability issues. The consultation 
processes involved have been a major factor contributing to their impact (see 
chapter 10). High profile complaints have also helped to improve outcomes for 
people with disabilities in certain areas, including the accessibility of information 
and telecommunications (see appendix D). 


However, some inquiry participants argued that progress was the result of a number 
of factors, with the DDA being only one. The Mental Health Coalition of South 
Australia (sub. 171, p. 2) commented, for example, that the greater ability of most 
people with a disability to participate in community life is due ‘in part to funding 
increases for services since 1985 as well as regulatory actions like the introduction 
of the DDA’. 


The Disability Discrimination Act 1992 has played a significant role in reducing 
discrimination in access to some goods and services, including electronic banking 
and telecommunications. 


5.6 Eliminating discrimination in the administration of 
Commonwealth laws and programs 


The DDA makes discrimination in the administration of Commonwealth laws and 
programs unlawful (s.29). The number of complaints in this area grew from 1992 to 
2001, but has been falling steadily since, and the total number of complaints is 
relatively small (see appendix E). HREOC noted that federal agencies, in general, 
‘do not appear to have been a particular target for complaints above and beyond 
other providers of services’ (HREOC, sub. 143, p. 79). Moreover, many complaints 
in this area were about the content of laws or the eligibility criteria for government 
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programs, rather than about the way in which these laws and programs were 
administered. Of the remaining complaints, most were related to the physical 
accessibility of government premises and the availability of program information in 
alternative formats. However, progress in areas such as the accessibility of polling 
places continues to be lacking (see chapter 9). 


The Australian Government has also been subject to a number of complaints under  
section 15 (employment) and section 24 (goods, services and facilities) (see 
appendix E). Between 1998-99 and 2002-03, employment complaints were the most 
numerous of all complaints against the Government; they also represented 12 to 
21 per cent of all employment complaints received by HREOC under the DDA. 


Some inquiry participants criticised the Australian Government’s performance and 
behaviour as an employer of people with disabilities (Terry Humphries, sub. 66; 
Alexa McLaughlin, trans.; Blind Citizens Australia, trans.). The original 
Commonwealth Disability Strategy (the planning framework adopted by the 
Australian Government in response to the DDA), aimed to increase the 
representation of people with disabilities in the Australian Public Service (APS) 
between 1994 and 2000. However, that proportion has declined since 1993 (see 
appendix E). In 2003, only 3.6 per cent of APS employees reported a disability. 
(This figure is based on self-reporting of disability, and the true representation of 
people with disabilities in the APS is likely to be somewhat higher.) 


The overall decline might be explained in part by the effects of downsizing and 
contracting out of lower level administrative positions. But this does not explain 
why the employment rates of people with disabilities in the APS decreased at all 
staff levels (figure 5.6).  


Other Australian Government activities, such as the provision of accessible 
information, have met with somewhat more success under the Commonwealth 
Disability Strategy. For example, in the successive reviews of the strategy, most 
agencies reported improvements in the accessibility of the information they provide. 
The adoption, as part of the Government Online Strategy, of the World Wide Web 
Consortium guidelines for accessible web sites has been beneficial in this regard. 


Given the wide-ranging nature of the activities carried out by the Australian 
Government, it is not possible to provide a single-line assessment of its performance 
of in relation to all its obligations under the DDA. Although the Australian 
Government has been the target of a number of DDA complaints, this is to be 
expected given the breadth of its responsibilities. Moreover, a number of those 
complaints appear to have been about the content of laws and funding of programs 
rather than about their administration. 
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Figure 5.6 Ongoing staff with disabilities, by Australian Public Service 
classification group, 1993, 1998, and 2003 


0


1


2


3


4


5


6


7


APS 1-2 APS 3-4 APS 5-6 Executive SES


Pe
r c


en
t


1993 1998 2003


Data source: APSC 2002; 2003a. 


There are indications, however, that Australian Government departments and 
agencies have not consistently provided harassment- and discrimination-free 
environments for employees with disabilities. This might explain why, despite 
several reviews since its introduction, the Commonwealth Disability Strategy has 
failed to ensure adequate representation of people with disabilities in the APS. 


The Australian Government has implemented its own Commonwealth Disability 
Strategy in response to the Disability Discrimination Act 1992. This strategy has 
been ineffective in improving employment opportunities for people with disabilities 
in the Australian Public Service. 


5.7 Effectiveness of the Disability Discrimination Act 
for different groups 


The effectiveness of the DDA has varied for different groups of people with 
disabilities. These groups include people with different types of disability, and 
people with disabilities and other potential sources of disadvantage. 
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People with different types of disability 


Many inquiry participants noted that the DDA appears to have been less effective 
for people with certain types of disability. As Queensland Parents for People with a 
Disability noted, the DDA appears to be least effective for those who are most 
vulnerable:  


… people who are most vulnerable (ie people living in institutions, people with mental 
illness or intellectual disability, people with multiple disabilities) are provided the least 
protection under the Act. (sub. DR325, p. 1)  


HREOC has stated that the DDA has led to better outcomes for people with 
‘visible’ disabilities (such as mobility and sensory impairments) than for people 
with ‘hidden’ disabilities (such as mental illness, intellectual disability, acquired 
brain injury and long term chronic illness such as multiple chemical sensitivity and 
chronic fatigue syndrome). Outcomes have also been less favourable for people 
with dual or multiple disabilities (HREOC 2003d; NNDDLS 2001). 


The Guide Dogs Association of South Australia and the Northern Territory 
(sub. DR292) stated that, even among people with sensory disabilities, the ‘DDA 
seems to have been of most use to those who are articulate and/or courageous, and 
often any success they may have had, has had little impact on those who are less 
advantaged’ and that although ‘some with a sensory disability have benefited’: 


… still many people with sensory disabilities have significant issues in terms of 
employment, education, access to community services, access to government service, 
access to community and private legal and medical supports because of direct and 
indirect discrimination. (sub. DR292, pp. 2–3) 


As noted in chapter 13, some people with disabilities face particular barriers to 
using the DDA complaints process, which in turn limits the effectiveness of the 
DDA for these people. The Mental Health Council Australia, for example, argued 
that people with psychiatric disability faced particular barriers: 


The complaints process for reporting occurrences of discrimination is no doubt a 
stressful process. But particularly for people with a psychiatric disability, the necessary 
self-disclosure and stigma they may experience during the process may act as a 
deterrent and the process may indeed be a risk factor in illness relapse. (sub. 150, p. 19) 


Similarly, people with different forms of cognitive disability often rely on carers or 
advocates to complain on their behalf (see chapter 9). People living in institutional 
accommodation can also find it difficult to make complaints because they are 
wholly or partly dependent on the person or organisation about whom they would 
like to complain (see chapter 13). In addition, the process of ‘de-institutionalisation 
(see chapter 9) means that only those with the greatest restrictions, and most 
difficult to integrate, remain in institutions. 
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As noted in chapters 2 and 8, the DDA aims to provide substantive equality for 
people with disabilities—that is, access to the same opportunities as other people. 
But the nature of some people’s disabilities may be such that they cannot take 
advantage of these opportunities. As discussed in chapter 3, there is a relationship 
between different disability types and the nature and severity of restriction those 
disabilities impose (ABS 1999b). A far greater proportion of people with a 
psychiatric or intellectual disability required constant help (profound restriction) or 
frequent help (severe restriction) to carry out communication, mobility and/or self-
care, compared with people with a ‘physical/diverse’ disability. In contrast, people 
with sensory/speech disabilities seemed the least restricted group. This group had 
the largest proportion with either no restrictions or only mild restrictions.  


There is a limit to how far the DDA can address the disadvantages faced by some 
people with disabilities. Anti-discrimination legislation benefits most those against 
whom discrimination is most unreasonable; that is, where the disability is least 
relevant (in degree or kind) to the circumstances. Some people may not be able to 
take advantage of the opportunities created by the DDA without additional support, 
such as legal aid or disability services. Although legal aid and disability services are 
extremely important for improving participation by many people with disabilities, 
the Productivity Commission considers that decisions about their establishment, 
funding and eligibility are beyond the scope of anti-discrimination legislation (see 
chapter 15). 


The Disability Discrimination Act 1992 appears to have been more effective for 
people with mobility and sensory impairments than those with a mental illness, 
intellectual disability, acquired brain injury, multiple chemical sensitivity or 
chronic fatigue syndrome. It also appears to have been less effective for people with 
dual or multiple disabilities and those living in institutional accommodation. 
However, reasons for these differences often relate to factors other than disability 
discrimination, such as the severity of disability. 


People with multiple disadvantages 


Some people with disabilities have other sources of potential disadvantage, apart 
from their disabilities, which can limit the effectiveness of the DDA in eliminating 
discrimination.  
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Indigenous people with disabilities 


There is a lack of comprehensive data on Indigenous people with disabilities. The 
report Overcoming Indigenous Disadvantage cited research that found that although 
Indigenous people might have around the same rate of genetic disabilities as the rest 
of the population, they have a higher rate of disability owing to environment and 
trauma-related disabilities (SCRGSP 2003, pp. 3.4–3.5). 


The 2001 HILDA survey found that 29.7 per cent of people identifying as 
Aboriginal or Torres Strait Islander reported having a disability, compared with 
23.2 per cent of those who did not identify as such. This is likely to underestimate 
the true prevalence of disability among Indigenous Australians because the survey 
did not cover people living in remote areas of Australia, and the cultural basis of 
disability means that Indigenous Australians are likely to identify with disability 
differently from the way in which non-Indigenous Australians do (box 5.10). 


There is strong anecdotal evidence that the DDA has been much less effective in 
addressing discrimination for Indigenous people with disabilities. The Aboriginal 
and Torres Strait Islander Commission (ATSIC) argued that Aboriginal and Torres 
Strait Islander peoples with disabilities, their families and their carers face specific 
difficulties: 


… difficulties normally experienced by people with disabilities, including disability 
discrimination, are compounded in the case of Indigenous people with disabilities by 
various factors. These factors include, in particular:  


• a lack of sensitivity and understanding of Indigenous culture by service providers 


• lack of understanding by urban support services and hospital, medical and nursing 
staff about the facilities and support available in Indigenous communities. For 
example, service providers may not fully appreciate that equipment such as wheel 
chairs may suffer increased wear and tear because of the terrain 


• limited influence on decisions affecting them (for example, concerning better 
access to government services that suit their particular needs) 


• insufficient government action to make Indigenous people with disabilities aware of 
their entitlements under law 


• the socially disadvantageous position of Indigenous people (in terms of health, 
education, employment and infrastructure services) which detracts from their 
awareness of their rights and their capacity to assert them. (sub. 59, pp. 2–3) 


In addition, ATSIC noted that complaint procedures do not reflect the needs of 
Indigenous people with disabilities (sub. 59, pp. 2–3, 5).  
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Box 5.10 Centre for Remote Health information on Indigenous disability 
There is a severe lack of comprehensive data in regard to Indigenous disability.  


There are difficulties in establishing the prevalence of ‘disability’. Available research 
tends to be confounded by several factors—the identification of Indigenous peoples, 
the accuracy of estimates of the Indigenous population, varying methodologies of 
different studies and most importantly the differing definitions of disability between 
Indigenous and non-Indigenous peoples. This is partly because ‘disability’ is a social 
construct. Definitions of disability used by non-Indigenous health professionals may not 
be the same definitions as those used by Indigenous people. This may have 
substantial impact on reporting rates of disability, particularly when the methodology 
depends on self reporting.  


While the exact extent of disability in the Indigenous population is unclear, there are 
indications that it may be substantially more than in the non-Indigenous population. In 
general terms, the extremely poor health status and large burden of ill health, as 
measured by mortality, hospital separations, injury rates, and prevalence of medical 
illnesses, of Indigenous peoples is likely to give rise to an increased prevalence of 
disability. Given that many diseases affect Indigenous people at an earlier age than 
non-Indigenous people, it is likely that disability will also affect Indigenous people at an 
earlier age than the non-Indigenous population.  


One of the most thorough studies estimating the numbers of Indigenous people with a 
disability was undertaken by Thomson and Snow in 1994 in New South Wales. This 
study found that in the sample of the 907 Aboriginal usual residents of Taree, 25.0 per 
cent were identified as having one or more disabilities, 13.7 per cent as being 
handicapped by their disability and 5.1 per cent as being severely handicapped.  


When adjusted for age, the Taree study found that Aboriginal males were 2.5 times 
more likely to have a disability than were all Australian males, 1.7 times more likely to 
be handicapped and 2.4 times more likely to have a severe handicap. Similar 
differences were noted between Aboriginal females and all Australian females. 


Source: Centre for Remote Health 2001.  
 


The Disability Services Commission Western Australia, along with Edith Cowan 
University, is currently undertaking an Indigenous Disability Action Research 
Project. Consultations to date have identified a number of issues regarding ‘lack of 
sensitivity and understanding of Indigenous culture by service providers’, and ‘the 
need to establish local disability advocacy groups to have a strong united voice to 
inform government of their needs’ (sub. DR360, pp. 5–6). 


Many Indigenous people with disabilities also have other potential sources of 
disadvantage, including multiple disabilities and remoteness. The Physical 
Disability Council of the Northern Territory stated: 
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Many Indigenous persons have high levels of multiple disabilities and their rights can 
be easily infringed upon, due to the disempowerment of a most marginalised group of 
people. The remoteness and tyranny of distance can lend itself to discrimination 
occurring and not being acted upon to reverse the situation. (sub. 125, p. 1) 


The Productivity Commission visited Indigenous people and disability service 
providers in Alice Springs in July 2003. These visits highlighted a number of 
barriers that limit the effectiveness of the DDA for Indigenous people in that area, 
but also provided at least one example of the use of the DDA to address 
discrimination (box 5.11). 


 
Box 5.11 Inquiry participants’ views in Alice Spring visits 
ATSIC Commissioner Alison Anderson stated: 


A rate of deafness of 4 per cent is considered a crisis in the rest of Australia. Yet 70 per cent 
of children in some remote communities are hearing impaired. Vision impairment problems 
are severe, too, due to glaucoma.  
There is a culture of non-complaint amongst Aborigines, including in regard to racial 
discrimination. This is partly because of lack of awareness of rights, partly because of 
historical reasons. Also, they can be victimised if they complain, by the only service provider 
in town.  
The HREOC complaints process is too long and not culturally adapted. People will just walk 
away.  


The Alice Springs Disability Services Centre stated: 
It appears that disability is not a primary issue when primary health care is still lacking and 
high on the list of priority.  
While individuals would like to remain in their communities, they usually have to go to Alice 
Springs for health care and services. This can lead to big social issues and cultural 
dislocation.  
Many Indigenous people with disabilities are not job ready and the labour market is limited.  
There are two Indigenous schools in Alice Springs; one is a primary school (Yiprinya) and 
the other one, Yirara, is the Indigenous high school. There are, and have been, students 
with disabilities at these schools. Originally, no extra support was provided to these students 
without a fuss being made. Support was eventually provided under threat of the Disability 
Discrimination Act, which has proven a powerful ally in addressing such matters.  
Indigenous organisations require more education about the DDA as there is a lack of 
knowledge and understanding of the Act. 


Source: Alice Springs visit notes.  
 


The Productivity Commission considers that Indigenous Australians with 
disabilities can face multiple disadvantages. These disadvantages relate to factors 
such as race discrimination, language barriers, socioeconomic background and 
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remoteness. The DDA can be of only limited effectiveness in addressing these other 
sources of disadvantage. Nevertheless, DDA-specific issues should be addressed.  


More comprehensive data on the experiences of Indigenous Australians with 
disabilities is needed to allow the development of better policy. Some of this work 
is underway. The ABS Indigenous Social Survey, expected to be published in 2004, 
will provide information on the prevalence of disability in the Indigenous 
population (it is planned to conduct the survey on a six yearly basis). 


In addition, the Council of Australian Government (COAG) Steering Committee 
publishes the Indigenous Compendium, a collation of Indigenous data from the 
Report on Government Services (SCRGSP 2004), and Overcoming Indigenous 
Disadvantage: key indicators 2003 (SCRGSP 2003). This presents indicators of 
Indigenous disadvantage, including in the area of disability. 


In 2002, a working party made up of representatives chosen by ATSIC, the National 
Disability Advisory Council and National Caucus of Disability Consumer 
Organisations recommended the establishment of a National Indigenous Disability 
Network. The Australian Government is currently considering a consultant’s report 
into the establishment of such a network. 


The Productivity Commission considers that a National Indigenous Disability 
Network could perform a valuable role in ensuring disability policy recognises 
appropriate cultural sensitivities. There appears to be a role for HREOC in liaising 
with the National Indigenous Disability Network to improve awareness of the DDA 
among Indigenous disability groups and individuals. However, as discussed in 
chapter 7, the Productivity Commission does not think it is appropriate to amend the 
DDA to refer specifically to Indigenous disability issues. 


People with disabilities from non-English speaking backgrounds 


The 2001 HILDA survey indicated that 17 per cent of people with disabilities came 
from non-English speaking backgrounds (NESB).5 This was the same proportion as 
for people without a disability (HILDA unpublished). 


The National Ethnic Disability Alliance (NEDA) stated that people with disabilities 
who are from a NESB face many barriers including: 


• lack of accessible information and knowledge about rights, essential services and 
supports 


                                              
5 The National Ethnic Disability Alliance stated that 25 per cent of people with disabilities come 


from a non-English speaking background (sub. 114, p. 4). 
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• lack of culturally appropriate services and supports 


• myths, misconceptions and negative stereotypes about disability and ethnicity in 
both the NESB and Anglo-Australian communities 


• prejudice against people with disability from both NESB and Anglo-Australian 
communities 


• government’s emphasis on ‘mainstreaming’ without acknowledgment of the 
inequities that exist in relation to ethnicity 


• NESB people may not understand concepts used to describe their situation 


• ethnic communities often do not have the capacity to advocate for their needs. 
(sub. 114, p. 7) 


NEDA argued that people from a NESB are reluctant to use the DDA due to: 
• the complexity of the process involved—high degree of English literacy and 


comprehension of the Australian legal and service system is required 


• fear of reprisal—a very real fear for those who originally come from countries 
under harsh dictatorships 


• cultural perspectives of making complaints  


• the associated costs—by and large, people from a NESB with disability are poorer 
than their Anglo-Australian counterparts 


• the adversarial nature of making complaints 


• the burden of proof that rests on the complainant 


• not all people have, or are offered, the services of an advocate to support them 
through the process. (sub. 114, pp. 7–8) 


NEDA suggested increasing HREOC’s resources so it could ‘provide more 
education and accessible information to people from a NESB with disability about 
the DDA and its availability to those who have been discriminated against’ 
(sub. 114, pp. 5–6). 


As for Indigenous people with disabilities, the Productivity Commission considers 
that the DDA can be less effective for people from non-English speaking 
backgrounds. This lower effectiveness partly relates to barriers to using the 
complaints process. The Productivity Commission has made recommendations to 
improve the complaints process, which should reduce some of these barriers (see 
chapter 13). 


People with disabilities from rural and remote regions 


The 2001 HILDA survey found that 59 per cent of people with disabilities were 
living in major cities, 29 per cent in ‘inner regional areas’ and 11 per cent were in 
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‘outer regional areas’ (defined in terms of road distance from the nearest urban 
centre). Only 1 per cent were living in remote areas. These proportions were not 
very different from those for people without disabilities.  


The DDA can be less effective for people with disabilities living in rural and remote 
regions. The Productivity Commission attended a number of regional forums in 
northern Victoria, at which several participants commented on difficulties faced by 
people with disabilities in regional areas (box 5.12). Some of these difficulties, such 
as limited choice, are more closely related to remoteness and small populations than 
to shortcomings in the DDA. But other disadvantages are more closely related to the 
DDA, such as the lack of awareness and barriers to using the complaints process 
(see chapter 13). 


The effectiveness of the DDA in regional areas can also be affected by the increased 
likelihood that the defence of ‘unjustifiable hardship’ will apply. As noted by 
participants in the regional forums, many services in the regions are provided by 
small businesses or local councils that do not have significant resources. In addition, 
many services are provided in historic premises which can be expensive to modify 
or which have heritage considerations.  


People with disabilities from Indigenous or non-English speaking backgrounds, and 
those living in regional areas face multiple potential sources of disadvantage. 
However, reasons for this often relate to factors other than disability 
discrimination, such as race discrimination, language barriers, socioeconomic 
background and remoteness.  


5.8 Summary and conclusions 


There is no direct measure of the level of discrimination. The Productivity 
Commission has drawn together a number of indirect measures with evidence from 
inquiry participants to give a general picture of disability discrimination and the 
effectiveness of the DDA in eliminating discrimination.  


The DDA has been reasonably effective in addressing disability discrimination. But 
its effectiveness has been patchy and there is still a long way to go. The 
Commission is especially concerned about discrimination in employment, because 
having a job is a key to people participating more fully in the community. 
Furthermore, the nature of the challenge facing the DDA is changing as the focus 
shifts from addressing physical barriers to attitudinal barriers.  
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Box 5.12 Inquiry participants’ views in Victorian regional forums 
Comments on awareness included: 


There are fewer people with each type of disability than in the city, so people with a disability 
are even more of an invisible minority than in city areas. (Upper Hume) 
People do not have much knowledge of anti-discrimination law. … There is no general 
community awareness of the DDA, so how can they be expected to comply? (Central Hume) 


Comments on belonging to a small regional community included: 
Belonging to a small community can have benefits if people understand your needs. But it 
can have disadvantages if you become identified as a troublemaker. (Central Hume) 
Many services are located in historic buildings with access issues. (Central Hume) 
Even local offices that people with disabilities need to visit regularly, such as Centrelink and 
FaCS, are not accessible. (Upper Hume) 
Students with disabilities and their families often have to move to larger towns to get access 
to suitable services. This is not a discrimination issue as such, but a problem of access to 
specialist services in small population centres. (Upper Hume) 
There are limited accommodation options for people with disabilities … Public housing is not 
always suitable ... The private rental market is tight, so people who might require the 
landlord to spend money on adjustments are not considered. (Upper Hume) 


Comments on making complaints included: 
People are not inclined to make complaints about discrimination because of the fear of being 
ostracised or victimised. This is particularly important in a small community. … It seems 
contradictory to the general objective of getting along with others. People want to fit in, not to 
make waves and draw attention to themselves. (Central Hume) 
The DDA is seen as too difficult, and HREOC as too distant, to respond effectively to 
complaints. (Upper Hume) 


Comments on progress over the past 10 years included: 
Generally there has been some progress over the last 10 years or so in reducing 
discrimination but there is a long way to go. Improvements have been more in the physical 
disabilities area than in the less obvious non-physical areas such as intellectual disability, 
mental health, chemical sensitivities etc. (Central Hume) 
The DDA brought so much hope when it was established in 1992, but it has been very 
disappointing. There has been no practical change in regional areas. (Upper Hume) 
With regard to physical access to public buildings such as shops and offices, threatening to 
make a formal complaint under the DDA has brought results in several cases. (Upper Hume) 


Source: DDA Inquiry regional forum notes.  
 


Eleven years is not a long time in which to achieve the types of fundamental change 
intended to be achieved by the DDA. Pervasive ‘network effects’ mean that many 
of the benefits of the DDA will be fully realised only as more of the system 
becomes accessible. Reducing discrimination in employment, for example, might be 
less effective if discrimination in education limits the opportunities for people to 
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obtain labour force skills. Similarly, the benefits of accessible public transport will 
increase as more destinations become accessible.  


Given its relatively short period of operation, the Disability Discrimination Act 
1992 appears to have been reasonably effective in reducing overall levels of 
discrimination. However, there is still some way to go to achieve its object of 
eliminating discrimination.  


The effectiveness of the DDA in achieving its other objectives is discussed in 
chapter 9 (equality before the law) and chapter 10 (promoting community 
acceptance and recognition). 
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6 Benefits and costs of the DDA 


6.1 Introduction 


This chapter, together with chapter 7, address the inquiry’s terms of reference 
relating to the competition and economic effects of the Disability Discrimination 
Act 1992 (DDA). As noted in chapter 1, the terms of reference require the 
Productivity Commission to use a broad analytical framework that draws on the 
Competition Principles Agreement (CPA) between the Australian, State and 
Territory governments and on the Regulatory Impact Statement (RIS) process of the 
Australian Government. 


Although these two processes have somewhat different objectives, they have largely 
similar analytical requirements. Moreover, they overlap with the Productivity 
Commission’s own policy guidelines for the conduct of research and inquiries, 
defined in section 8(1) of the Productivity Commission Act 1998.  


Particularly relevant to the three approaches mentioned above are those terms of 
reference that require the Productivity Commission, in reporting on the appropriate 
arrangements for regulation, to account for: 


• the social impacts in terms of costs and benefits that the legislation has on the 
community as a whole 


• any parts of the legislation that restrict competition 


• efficient regulatory administration 


• compliance costs on small business. 


Within this framework, the purpose of this chapter is to ascertain whether: 


• the DDA has the potential to restrict competition (section 6.2) 


• the benefits of the DDA outweigh its costs (sections 6.3 to 6.6). 


The third question posed in CPA legislation reviews—whether there are alternative 
ways of achieving the objectives of the DDA that would impose lesser restrictions 
on competition—is addressed in chapter 7. 
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6.2 Can the DDA restrict competition? 


Under the terms of CPA legislation reviews, legislation should not restrict 
competition unless the benefits to society of those restrictions outweigh the costs, 
and the objectives of the legislation can only be achieved by restricting competition. 


Some inquiry participants criticised the rationale for subjecting the DDA to a CPA 
review (Dorothy Bowes, AHESA Queensland, sub. DR286; Women with 
Disabilities Australia, sub. DR318; D. Buckland, sub. DR252). However, 
competitive pressures in an economy encourage efficiency gains, which result in 
higher living standards for all, including people with disabilities. These gains are 
diverse and widespread, ranging from innovation and greater choice, to lower costs 
and higher productivity. By reducing such benefits, legislation that imposes 
restrictions on competition can result in a net welfare loss for the community. 


It is possible, nonetheless, that the disadvantages from restricting competition might 
be outweighed by the benefits of the legislation. If there are no alternatives to the 
legislation that would impose lesser restrictions on competition, the legislation 
would be deemed to meet the CPA principles for good regulation. 


According to the National Competition Council (CIE and NCC 1999, p. 34), 
regulation or legislation could restrict competition if it: 


• governs the entry or exit of firms or individuals into or out of markets 


• controls prices or production levels 


• specifies strict technical standards for products or services 


• restricts advertising and promotional activities 


• restricts the quality, level or location of goods and services available 


• restricts price or type of input used in the production process 


• is likely to confer significant costs on business, or 


• provides advantages to some firms over others by, for example, shielding some 
activities from pressures of competition. 


Based on the above, several of the DDA’s features may have the potential to restrict 
competition. It could be argued, for example, that the DDA creates barriers to firm 
entry because it limits the potential for business and other organisations to market 
non-accessible goods and services. Also, the DDA’s requirement to accommodate 
people with disabilities might impose significant compliance costs on business and 
other organisations, and restrict the type of inputs used by them. For example, 
although employers are entitled to recruit employees based on merit, under the 
DDA they are not at liberty to take the costs of any workplace adjustments into 
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account (unless these would cause unjustifiable hardship). This might mean 
recruiting a person with a disability who, although ranked highest on merit, does not 
make the largest net contribution to the firm’s profit.  


In summary, the DDA might restrict competition by regulating the inputs and 
outputs of organisations. There is, therefore, an a priori case for investigating 
whether these potential restrictions on competition are justified by the net benefits 
that the DDA generates. 


By regulating inputs used by organisations and their outputs, the Disability 
Discrimination Act 1992 has the potential to impose costs on business and other 
organisations, and to restrict competition in the Australian economy. 


6.3 Approaches to measuring the benefits and costs of 
the DDA 


Some of the benefits the DDA produces come at a cost in terms of community 
resources. Thus, tradeoffs arise between policies aimed at combating disability 
discrimination and those pursuing other desirable societal objectives. Society faces 
a tradeoff, for example, between expenditure on preventing disability from 
occurring (for example, through medical research and workplace accident 
prevention) and expenditure on reducing discriminatory barriers by accommodating 
disability that does occur.  


The unjustifiable hardship defence and some exemptions contained in the DDA are 
an acknowledgment of these tradeoffs (see chapter 8). These provisions recognise 
the need for society’s resources to be allocated among conflicting ends in a way that 
maximises overall welfare. This goal would not be achieved if, for example, 
disability adjustment costs imposed on an organisation left it unable to address 
workplace safety issues adequately or drove it out of business. 


The costs and benefits of the DDA are likely to be widespread and, to a large extent, 
intangible and non-measurable. It is not feasible, therefore, to carry out a 
quantitative cost–benefit analysis of the DDA. This problem was acknowledged by 
the Equal Opportunity Commission Victoria, which stated that: 


Although the [Equal Opportunity] Commission acknowledges that measuring the 
effectiveness of anti-discrimination schemes is essential, it warns against the 
application of a rigid costs/benefits analysis without regard for the overriding value and 
importance of protecting human rights. (sub. 129, p. i) 
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There is scope for CPA legislation reviews to go beyond quantifiable costs and 
benefits, to gauge whether, on balance, the legislation is in the ‘public interest’. 
That is, where the CPA calls for the costs of a particular policy to be balanced 
against its benefits, a range of matters other than narrowly defined direct costs and 
benefits may be taken into account, where relevant. These matters include social 
welfare and equity, the interests of consumers generally, economic and regional 
development, and ecologically sustainable development. 


The remainder of this chapter relies on a combination of quantitative and qualitative 
evidence that, although necessarily fragmented and incomplete, allows a tentative 
conclusion to be reached about whether the DDA, in its present form, is in the 
public interest (section 6.6). This conclusion is based on an examination of the 
benefits (section 6.4), costs (section 6.5) and net benefits (section 6.6) of the DDA. 


6.4 Benefits of the DDA 


This section examines the nature of the ongoing benefits generated by the DDA. 
Because the DDA reaches into virtually all areas of economic and social life, it has 
the potential to produce myriad benefits, both direct and indirect.  


Not all benefits of the DDA might be tangible. As discussed in chapter 2, the DDA 
embodies a social model of disability. According to that model, disability stems 
from physical and attitudinal barriers erected by society that prevent people with 
disabilities from making the most of their abilities, participating more fully in the 
community, and expressing their human rights. The range of barriers suggests that 
disability discrimination legislation can also generate intangible benefits in the form 
of greater fulfilment, wellbeing and self-esteem, and a more cohesive society. 


Direct benefits 


Disability discrimination legislation can generate direct benefits for people with 
disabilities, for people without disabilities, for organisations and for the community 
in general. 


Benefits accruing to people with disabilities 


For people with disabilities, important direct, tangible benefits of the DDA arise 
from greater disposable income and higher levels of consumption. These benefits 
arise when barriers that restrict the range of education, work, consumption, leisure 
and socialising opportunities available to them are removed. 


1357







  


 BENEFITS AND COSTS 117


 


Direct and indirect discrimination in several areas of society mean that people with 
disabilities are often unable to express fully whatever abilities and objectives they 
have. Barriers encountered in accessing school, university, the workplace, the sports 
field, the theatre or other social networks combine to lower the income earning 
opportunities of people with disabilities below those of people with identical 
potential but without disabilities. Those barriers might result from prejudice or a 
lack of adjustments at school, university, or in the workplace. They might also be a 
consequence of an inaccessible environment. 


Frisch (1998a) estimated the loss in income due to an inaccessible environment (for 
example, buildings and transport) for people who use a wheelchair. He argued that 
lack of access constituted a significant barrier to the greater labour force 
participation of this group of people with disabilities. He calculated, based on 
conservative assumptions about productivity, wages and potential increases in 
participation, that the value of income forgone in Australia as a result of an 
environment which is inaccessible to people using a wheelchair was $300 million 
per annum. He suggested that this figure was an underestimate of the total loss of 
income due to an inaccessible environment, as it did not account for other types of 
physical disabilities or for the income forgone because carers of people with 
disabilities had to ‘step in’ to assist with transport, transfer and mobility (see 
appendix C). 


An inaccessible physical environment also prevents people with disabilities from 
making consumption decisions that they would otherwise choose. A person who has 
a disability is limited in the range of goods and services that they can consume, 
because they lack access to some products. In some cases, making a product 
accessible to a person with any type of disability poses insurmountable technical 
challenges. In many more cases, however, technical solutions are available that 
would make the product accessible at little extra cost. For example, the increasing 
use of e-commerce in society means that relatively inexpensive adjustments to make 
websites accessible can produce large benefits for users with disabilities. By 
mandating such adjustments, the DDA can broaden the consumption options of 
people with disabilities, and thus increase the level of utility and fulfilment that they 
derive from goods and services. 


The range of goods and services from which a person with a disability can choose is 
also constrained by the additional, non-discretionary costs associated with having a 
disability. Where a person without a disability may choose to spend more on, say, 
entertainment than transport, a person with a disability with the same disposable 
income and preferences may have no choice but to spend more on transport because 
of having to use taxis rather than public transport or private cars. By requiring 
public transport and public buildings to be accessible, the DDA lowers the 
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additional costs of having a disability. This allows people with disabilities to act 
more in accordance with their innate preferences and obtain greater satisfaction 
from their consumption decisions.1 


Frisch (1998b) estimated the additional costs that an inaccessible environment 
(including transport, buildings, goods and services) imposes on wheelchair users at 
$4000 per annum on average (this figure includes, for example, the cost of portable 
ramps). Based on 120 000 wheelchair users of all ages, this translates into a total 
cost of disability of $480 million per annum. If the additional costs incurred by 
other mobility-impaired people (for example, people on crutches) are taken into 
account and assumed to be $1000 per annum affecting 250 000 persons, the total 
benefits of an accessible environment increase to $730 million per annum. 


Combining Frisch’s estimates of the potential aggregate benefits from higher 
incomes ($300 million) and lower additional costs for people in wheelchairs 
($730 million) yields a total figure of approximately $1 billion per annum. This 
suggests that, when all areas and forms of disability covered by the Act are 
included, the benefits that the DDA might produce are commensurately higher. 
However, this conclusion—and Frisch’s estimates—require qualification, for 
several methodological reasons (box 6.1).  


Putting the issue of estimation aside, however, it would appear that people with 
disabilities can derive important tangible benefits from anti-discrimination 
legislation such as the DDA. These benefits are in the form of greater consumption 
opportunities and associated utility, which arise because of increases in income and 
decreases in the additional costs of disability. 


Alongside the tangible benefits of the DDA for people with disabilities are 
potentially significant intangible benefits—for example, the sense of worth and 
equality that a reduction in discrimination can give them. SANE Australia noted: 


Research … reveals that stigma and discrimination—being treated as less worthy than 
other members of the community—is a primary concern of people with a mental 
illness, contributing to low self-esteem … (sub. 62, p. 1)  


Even when not experiencing discrimination personally, people with disabilities can 
benefit from the sense of belonging and inclusion that being able to move freely in 
the community can bring. 


 


                                              
1 This includes the consumption of leisure: reduced costs of living lead to an increase in real 


income, to which some people with disabilities might respond by choosing to work less. 
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Box 6.1 Measuring the benefits of disability discrimination legislation 
Considerable uncertainty surrounds the appropriate methodology for measuring the 
value of the benefits produced by disability discrimination legislation. When, as in the 
case of the general provisions of the DDA, the benefits arise through voluntary 
compliance or through complaints, they are impossible to estimate in the aggregate. 
The reason for this is that the number of beneficiaries is not known. In the case of 
disability standards, quantification of benefits is on firmer ground, because widespread 
compliance can be assumed and the number of beneficiaries estimated. 


Even so, the benefits arising from successive disability standards have been subjected 
to inconsistent measurement methodologies. The least satisfactory of these has been 
the ‘cross-benefits’ methodology used in the transport standards RIS by consultants 
Booz Allen and Hamilton (Attorney-General’s Department 1999). This method, 
originally developed in the United Kingdom (Fowkes et al. 1994), defines the benefits 
of the standards as the government savings that would follow an increase in 
employment and mobility of people with disabilities (see appendix C). Such savings 
would arise as a result of lower public expenditures on aged and health care, and on 
the disability support pension, and of an increase in income tax. 


However, such savings only benefit the government’s budget constraint. As income 
transfers, they do not represent an increase in the welfare of the community. 


A different approach to measuring the benefits of disability standards has been 
proposed by Jack Frisch (1998a, 1998b and subs. 120, 196, DR331). He argues that 
the benefits of the standards are threefold: (1) the ‘insurance value’ of an accessible 
environment; (2) the lost income due to an inaccessible environment and the additional 
costs of disability; and (3) the value of an accessible environment to people other than 
people with disabilities. Frisch’s approach is anchored in the welfare economics 
concepts of ‘compensating variation’, ‘existence value’ and ‘willingness to pay’ 
(Johansson 1991). These concepts are commonly used to measure the value to 
individuals of goods and services—such as an accessible environment—for which no 
markets exist (or are incomplete). However, their application to disability policy is 
relatively new. 


Using the Frisch methodology, the Physical Disability Council of NSW (PDCN) 
calculated benefits for the transport standards far in excess of those appearing in the 
RIS (PDCN 1998a). That methodology was subsequently adopted, with some 
modifications, for the quantification of benefits in the access to premises standards RIS 
(see appendix C and ABCB 2004). 


Although the Frisch approach is preferable to the government savings approach 
adopted in the transport standards RIS, it is not without problems. First, it is unable to 
apportion the benefits of accessibility between the transport and access to premises 
standards. It is arguable that, because of network effects, the benefits calculated by 
the PDCN (1998a and 1998b) will only arise once a completely accessible environment 
is achieved. 


(Continued next page)  
 


1360







  


120 DISABILITY 
DISCRIMINATION ACT 


 


 
Box 6.1 (continued) 
Second, the Frisch approach assumes knowledge of: 


• the number of people benefiting from the standards, and 


• the extent to which they would benefit. 


Yet, both of these unknowns are hard to estimate. People with different types of 
disability would benefit to a varying extent from greater access to public transport and 
buildings. 


More importantly, it is not possible to rely on rigid parameters to estimate how greater 
accessibility will affect the employment, income and costs of living of people with 
disabilities. These parameters cannot be known in advance because the 
interrelationships that exist in any economy can give rise to second-round and flow-on 
effects that might reinforce or reduce the initial effects of the standards. 


Given the possible existence of unforeseen effects, therefore, the net employment and 
income impact of the standards cannot be known ex ante with any certainty. Similar 
concerns have led Barrell et al. (2003) to recommend the use of macroeconomic 
modelling as part of any assessment of the impact of large scale disability policies. 
This aligns with the view, expressed in the access to premises standards RIS, that 
general equilibrium modelling might be more suited to the estimation of the 
economywide costs and benefits of those standards, given the pervasiveness and 
importance of buildings as an input into production.  


Sources: Barrell et al. 2003; PDCN 1998a and 1998b; Attorney-General’s Department 1999; Frisch 1998a, 
1998b and subs. 120, 196 and DR331; Fowkes et al. 1994; Johansson 1991.  
 


In some instances, intangible benefits might serve to reinforce the tangible benefits 
previously mentioned. For example, the potential benefits from a reduction in 
employers’ discriminatory attitudes might go unrealised if people with psychiatric 
conditions lack the self-motivation or confidence to apply for a position. If greater 
acceptance of this group by society leads to greater levels of self-confidence for its 
members, they might take up more job opportunities. 


In summary, the tangible and intangible benefits of the DDA allow people with 
disabilities to lead richer and more fulfilling lives, psychologically, socially and 
materially. Blind Citizens Australia expressed the benefits of the Act as follows: 


The DDA has literally increased the visibility of people with disabilities. Since the 
introduction of the DDA, increasing accessibility has enabled people with disabilities to 
become more active as employees, consumers and as social, political and cultural 
participants in the community. (sub. 72, p. 11) 
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Benefits accruing to people without disabilities 


Disability discrimination legislation that increases the participation of people with 
disabilities in all facets of daily life might also produce direct benefits for people 
without disabilities. Within the workplace, for example, management’s willingness 
to accommodate the needs of employees with disabilities (and their carers) might 
lead to more flexible work arrangements that meet the needs of all employees. In 
the area of transport, the increase in patronage predicted to result from the 
introduction of disability standards was partly attributed to an increase in transport 
usage by people without disabilities, particularly parents with prams and elderly 
people. One inquiry participant claimed that, to all intents and purposes, a person 
caring for two children under five years of age suffers from a temporary disability 
(Kaerest Houston, sub. 19). It may be argued that these groups of people without 
disabilities would also benefit from the greater accessibility of public buildings that 
might follow the introduction of the access to premises standards. In addition, 
people without disabilities would benefit from the reduction in staircase accidents 
that would follow the installation of lifts (ABCB 2004). Finally, in the area of goods 
and services, customers from minority groups other than people with disabilities 
might enjoy the benefits of better, more flexible customer care in businesses that are 
aware of diversity.  


The DDA is aimed at people with disabilities, but also at their carers and associates. 
Carers in particular might benefit from the increase in employment, education and 
consumption opportunities that a reduction in discrimination might allow people 
with disabilities. In 1998, the labour force participation rate of primary carers was 
59.2 per cent, compared with 80.1 per cent for people without disabilities (ABS 
1999b). This difference suggests that carers also face significant barriers in 
employment, reflecting the constraints on their time from caring for people with 
disabilities (Cora Barclay Centre, trans., p. 1030). To the extent that the DDA 
allows people with disabilities to become more independent and self-sufficient, 
carers might become more employable and, hence, achieve greater income and 
consumption levels. 


As with people with disabilities, people without disabilities can benefit in intangible 
ways from reductions in discrimination. In education, for example, most inquiry 
participants who commented on this issue agreed that inclusive education was of 
significant benefit to the school culture and to the school community (see 
appendix B). 
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Benefits accruing to complying organisations 


Greater involvement with people with disabilities might also have advantages for 
those organisations complying with anti-discrimination legislation. In employment, 
some inquiry participants suggested that the operation of the DDA has increased the 
quality of labour and the range of skills from which employers can choose (Human 
Rights and Equal Opportunity Commission, sub. 143; Equal Opportunity 
Commission Victoria, sub. 129). The availability of a wider range of skills to 
employers might, in turn, lead to increases in firm productivity through, for 
example, better matching between jobs and individuals (Office of the Director of 
Equal Opportunity in Public Employment, sub. 172). 


Some Australian case studies have shown that employees with disabilities can equal 
or better the work performance of their counterparts without disabilities (see 
appendix A). Many inquiry participants mentioned low absenteeism and turnover, 
and greater employee loyalty and staff morale as some of the benefits of employing 
people with disabilities (The Australian Industry Group, sub. DR326; Department 
of Family and Community Services, sub. DR362; Tasmanians with Disabilities, 
trans., p. 2171; Recruitment and Consulting Services Association, sub. 29). These 
claims are consistent with the results of some overseas studies reported in Stein 
(2003). Lower turnover costs would also result from employers making adjustments 
for their employees who acquire a disability, as such adjustments have been shown 
to prolong employment of these employees (Burkhauser et al. 1995). 


Whether people with disabilities would continue to display better performance in 
these areas in the absence of discrimination in the labour market is open to question. 
Faced with an absence of discrimination, they may prove to be just as mobile as 
other workers and no more or less loyal. 


In the area of goods and services, many inquiry participants argued that complying 
with the DDA produced commercial benefits for businesses, in excess of the costs 
of complying with the Act (see appendix D). Despite these views, no 
incontrovertible evidence is available that the benefits in terms of sales of 
complying with the DDA generally outweigh the costs. If this were the case, it 
might be expected that businesses that knew of these benefits would voluntarily 
make adjustments to cater for customers with disabilities, without the need for 
legislation. The relatively large number of complaints received by the Human 
Rights and Equal Opportunity Commission (HREOC) in the area of goods and 
services seems to suggest that businesses are either unaware of the DDA or of the 
benefits of compliance, or that they do not view benefits as offsetting the costs (see 
chapter 5 and appendix D). 
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Insights into the potential benefits of adjustments in the provision of goods and 
services may be gained from a detailed 2001 survey of the effects of part III of the 
UK Disability Discrimination Act 1995 by Meager et al. (2002) (see appendix D). 
Of the establishments surveyed that had made adjustments to cater for customers 
with disabilities, a majority reported that the benefits from those adjustments 
outweighed their costs. Benefits reported by the establishments were both 
commercial (for example, increases in the number of customers with and without 
disabilities, and in sales/turnover) and non-commercial (for example, improvements 
in staff morale, customer satisfaction, and reputation/image). Few establishments 
reported a reduction in complaints/litigation as a benefit of making adjustments.  


Meager et al.’s results must be interpreted with caution, because they apply only to 
establishments that had made adjustments (40 per cent of the sample). 
Establishments that make adjustments might do so because they anticipate benefits 
and are predisposed to finding that the benefits outweigh the costs. Equally, the 58 
per cent of establishments surveyed that did not make adjustments (2 per cent did 
not respond) might have found that the costs of adjustments outweighed the 
benefits. 


Nonetheless, if applicable to Australia, Meager et al.’s results support the anecdotal 
evidence provided by inquiry participants, suggesting that individual organisations 
can benefit in commercial and non-commercial ways from improving their 
accessibility. The fact that some organisations do not make adjustments and are the 
target of complaints, therefore, may be due more to a lack of knowledge and 
awareness of those benefits, than to a desire to discriminate or an inability to pay for 
adjustments (see section 6.5). 


Indirect benefits 


Beyond the direct benefits outlined in the previous section, the DDA has the 
potential to generate a number of other benefits, less closely related to the Act’s 
objectives. The occurrence of these indirect effects is somewhat less certain. 
Possible indirect benefits of the Act include cross-sector benefits and improvements 
in social capital. They are examined below. 


Cross-sector benefits 


Cross-sector benefits arise when the DDA causes a reduction in discrimination in 
one area, which in turn leads to improvements in another. For example, if lower 
discrimination in education results in better educational outcomes for students with 
disabilities, then those students might enjoy greater labour market access and higher 
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earnings (provided an influx of qualified people with disabilities into the labour 
market does not lower the returns to education). 


Dockery et al. (2001) estimated the economic benefits that might flow to people 
with disabilities from their greater representation in the vocational education and 
training (VET) sector. They considered two alternative scenarios: (1) a one-off 
increase Australia-wide that would bring the VET participation of people with 
disabilities in each age group on par with that of people without disabilities; and (2) 
a one-off increase Australia-wide that would put the VET representation of people 
with disabilities on par with their representation in the overall population. Dockery 
et al. assumed that new entrants into the VET sector would accrue lifetime benefits 
comprised of an increased likelihood of employment and higher earnings. They 
calculated that such increases would yield economic benefits with a net present 
value of $2.5 to 4.3 billion (after allowing for additional training and workplace 
accommodation costs) over the working life of the new entrants (depending on the 
scenario).  


Dockery et al.’s results underline the potential loss in income and output that could 
result from disability discrimination preventing greater participation in education by 
people with disabilities. However, these results probably represent an upper-bound 
estimate of the benefits from their assumed greater educational participation. The 
link between educational attainment and labour income that this study relies on is 
mainly applicable to people without disabilities. Given the diversity of disabilities 
that the new entrants into the VET sector would have, it cannot be assumed that 
their employability and income would similarly benefit from improved educational 
attainment. For some, their disabilities might be such that their productivity would 
not significantly benefit from the acquisition of formal skills. This pessimistic 
scenario appears to be supported by evidence showing that the employment rate of 
students with disabilities enrolled in the Technical and Further Education (TAFE) 
sector in 2000 did not appear to benefit to the same extent from vocational 
education and training as that of students without a disability (see appendix B). On 
the other hand, at least part of the gap in benefits from vocational education 
between the two groups might be due to disability discrimination in employment. 


Social capital 


Social capital is a way of thinking about how people interact. It relates to the social 
norms, networks and trust that facilitate cooperation within or among groups in 
society (OECD 2001b, p. 41). The World Bank developed the following definition: 


The social capital of a society includes the institutions, the relationships, the attitudes 
and values that govern interactions among people and contribute to economic and 
social development. (World Bank 1998, in PC 2003b p. IX) 
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Social capital can arise in many areas of life, such as families, religious, ethnic and 
community groups, and the workplace. The potential for social capital to influence 
economic wellbeing, both positively and negatively, is increasingly recognised. 
Greater amounts of social capital in a country can help reduce transaction costs, 
disseminate knowledge and information, and promote cooperative and socially 
minded behaviour (PC 2003b).2 


A number of inquiry participants argued that one of the benefits of the DDA was its 
contribution to social capital (Disability Services Commission, Western Australia, 
sub. 44; Paul Jenkin, sub. 100; Office of the Director of Equal Opportunity in Public 
Employment, sub. 172; Mental Health Council of Australia, sub. 150). Disability 
Action Inc. stated: 


There is no doubt that the DDA contributes to the reduction of discrimination against 
people with disabilities in Australia. The reduction of discrimination in turn enhances 
the social capital of the nation and contributes ultimately to growth in the gross national 
product … (sub. 43, p. 2) 


The Anti-Discrimination Commission Queensland similarly observed that: 
In our view, the major benefit of legislation such as the DDA is its contribution to 
elevating not only the dignity of individuals but, perhaps more importantly, the quality 
of our society. (sub. 119, p. 4) 


However, it is not possible to make clear predictions regarding the direction and 
nature of the interaction between social capital and anti-discrimination legislation 
such as the DDA. 


Governments adopt many policies that implicitly aim to support or enhance social 
capital. Measures of social capital include participation in community activities and 
civic engagement. Anti-discrimination legislation which aims to include people 
with disabilities in all facets of society thus might contribute positively to the 
nation’s stock of social capital. It could do so directly, for example by prohibiting 
discrimination in sports and clubs, or indirectly by providing people with 
disabilities with the disposable income necessary to engage in non-work activities. 
For example, Schur (2002) showed that having a job increases the likelihood of 
people with disabilities participating in community and political activities. She 
noted that this likelihood is due to employment encouraging the development of 
‘civic skills’ and the perception that one’s voice is being heard instead of ignored. 
Based on Schur’s findings, it might be argued that anti-discrimination legislation 
that results in more people with disabilities being employed and thus participating 


                                              
2 This contribution may be direct (lower transaction costs) or indirect (improvements in 


government performance, improvements in education and health, and reductions in crime and 
violence). 
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in community and political life would lead to greater amounts of social capital, to 
the ultimate benefit of the economy. Similar benefits might result from the DDA’s 
prohibition of discrimination in areas such as recreation, sport and entertainment. 


Social capital can also be associated with strong internal group cohesion, which can 
lead to intolerance of others. If anti-discrimination legislation influenced social 
norms to incorporate tolerance for difference within society’s shared values and 
rules for social conduct, it might lead to a reduction in such harmful forms of social 
capital. 


By contrast, the DDA might also lead to an erosion of social capital if it meant that 
some community organisations or volunteer services could no longer operate, due to 
the costs of complying with the Act’s access requirements. There is a potential risk 
that people with disabilities enforcing their rights could also be viewed as 
‘troublemakers’ or as the source of social disharmony. 


Given the potential for the DDA to erode as well as enhance social capital, it is 
important that any proposals to reform the Act be cognisant of the effects on social 
capital. Cox and Caldwell (2000 quoted in PC 2003b) proposed a checklist to assist 
policy analysts to account for social capital considerations. 


• Does the policy increase people’s skills to engage in social activities with people 
they do not know—their sociability? 


• Does the policy target some groups at the expense of others, or create feelings of 
scapegoating or exclusion? 


• Does the proposed form of service delivery allow the building of informal 
relationships and trust with all stakeholders? 


• Does the project help extend networks, confidence and optimism among 
participants? 


• Do participants increase their capacity to deal with conflict and diversity? 


• Does the program evaluation include the social as well as financial and individual 
aspects of outputs and outcomes? 


• Does the auspice [the body or mechanism delivering the program] itself affect the 
way people see the program? 


• What messages does the program offer to people about their own values and roles? 


• What impact does the program have on attitudes to formal institutions of 
governance? (Cox and Caldwell 2000, in PC 2003b, p. 65). 


Notwithstanding the potential drawbacks of disability discrimination legislation for 
some aspects of social capital, the Productivity Commission considers that the DDA 
has the potential to contribute more than it detracts from the amount of beneficial 
social capital, and so have broad benefits for Australian society. 
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Economy-wide benefits 


With almost one in five Australians experiencing a disability in 1998 (see 
chapter 3), the costs imposed by disability on the Australian economy overall are 
large and pervasive. Measures that reduced these costs could be expected to produce 
economy-wide benefits. It is arguable that anti-discrimination legislation is one such 
measure (box 6.2). 


Many inquiry participants argued that the operation of the DDA has the potential to 
have economy-wide benefits, by increasing both the amount of goods and services 
that the economy can produce (the supply side) and the demand for these goods and 
services (the demand side). For example, the Office of the Director of Equal 
Opportunity in Public Employment stated: 


The reduction in unlawful discrimination can aid [gross national product] in a number 
of ways. The enhancement of the economic and social participation of people with 
disabilities contributes to both the supply and the demand side of the economy. Greater 
participation of people with disabilities in training, education and employment directly 
affects the productive capacity of the nation. (sub. 172, p. 3) 


 
Box 6.2 The economy-wide cost of disability and of disability 


discrimination 
The economy-wide costs of disability are significant. For example, Access Economics 
(2002) estimated the total cost of schizophrenia at $1.85 billion (in real dollars) in 2001. 
This figure would be greatly multiplied if the costs of all disabilities were added 
together. A policy that successfully reduced the prevalence and/or impact of disability 
would therefore produce significant economy-wide benefits. 


The costs of disability discrimination are one element of the total cost of disability. 
However, the aim of the DDA is to reduce disability discrimination, not reduce disability 
per se. Most of the costs associated with disability are not amenable to reduction via 
anti-discrimination policies. For example, the cost estimate for schizophrenia, 
mentioned above, includes direct health costs estimated at $653 million. But there are 
other costs that are likely to stem in part from disability discrimination. Access 
Economics (2002) extrapolated that, if people with schizophrenia had enjoyed the 
same employment rate as the overall population, there would have been an extra 
13 210 persons with schizophrenia in the workforce in 2001. This was, however, a 
partial estimate which did not account for possible displacement and feedback effects 
in the labour market. Nonetheless, assuming that discrimination is part of the reason 
that people with schizophrenia experienced relatively greater unemployment, any 
progress achieved by the DDA in that area might lead to an increase in employment 
and, hence, income and output. 


Source: Access Economics 2002.   
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Supply-side effects 


The output of an economy depends on the quantity and quality of factors of 
production such as labour. In some circumstances, an increase in the number of 
workers will result in greater output (a ‘quantity’ effect). Output also increases 
when labour productivity rises—for example, as a result of improvements in the 
intrinsic quality of labour (from greater education and skill levels) or better 
matching of jobs and job seekers. 


A number of inquiry participants argued that a ‘quantity of labour’ effect is one of 
the benefits of the DDA, especially in the context of an ageing population 
(Disability Action Inc., sub. 43; Equal Opportunity Commission Victoria, sub. 129).  


In theory, by reducing discrimination, the DDA could lead to a long term increase 
in the quantity of labour available to the Australian economy. This could result in 
greater national income and output. 


Quantitative estimates presented in appendix A suggest that employed workers with 
disabilities received slightly lower hourly wages in 2001 than did their counterparts 
with identical characteristics but no disability. While care was taken to ensure that 
these estimates are statistically independent of any differences in productivity-
related characteristics, the extent to which this ‘unexplained’ gap in earnings is due 
to wage discrimination cannot be ascertained conclusively. 


Although the hourly wage differential between workers with and without a 
disability is small in absolute terms, the discrimination component of that 
differential might nonetheless have discouraged some workers with disabilities from 
entering the labour force (see appendices A and F). The fact that the labour of these 
discouraged workers remained unused in 2001 means that overall output, income 
and employment in Australia could have been below potential in that year, all else 
being equal. Nonetheless, it is possible that wage discrimination and thus the 
number of discouraged workers would have been greater without the DDA. If this 
were true, then the DDA might have led to greater levels of output, income and 
employment than would have been achieved in its absence. 


Beyond this wage effect, a ‘quantity of labour’ effect might also be expected from a 
successful reduction in disability discrimination at the hiring and firing stages of the 
employment relationship. Results from Wilkins (2003) suggest that having a 
disability significantly reduced the probability of being employed for both men and 
women in 1998. To the extent that this probability effect was due to disability 
discrimination at the recruitment and lay-off stages, reducing discrimination would 
add to the productive capacity of the economy. The Productivity Commission 
estimates that the probability of being employed increased from 1993 to 1998 for 
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men with disabilities and decreased for women with disabilities. However, it is not 
possible to isolate the role of the DDA in either of these changes (see appendices A 
and F). 


The DDA might also give rise to ‘quantity of labour’ effects in regard to carers and 
older Australians. As noted earlier, the ability of primary carers to seek and find 
employment might be enhanced if discrimination towards those in their care 
diminishes. Moreover, as suggested by Rita Struthers, greater accessibility of the 
physical environment might provide incentives for older Australians to delay 
retirement (sub. 118). 


If the DDA creates an increase in employment of people with disabilities and other 
groups, it cannot be assumed that employment would rise in aggregate. In the 
presence of unemployment in the economy, increases in the employment of some 
groups of workers can occur at the expense of other groups of workers, with no or 
little improvement in employment overall. This is termed a ‘substitution’ or a 
‘displacement’ effect, and can have two alternative explanations. 


• If anti-discrimination legislation leads to some employers hiring people with 
disabilities where previously they would have hired workers without disabilities, 
then the latter group will experience reduced levels of employment (Ability 
Technology Limited, sub. DR295). 


• If anti-discrimination legislation leads to some employers making costly 
workplace adjustments, then those employers’ overall capacity to hire labour 
will be diminished. In this scenario, all categories of workers will experience 
reduced levels of employment (Australian Industry Group, sub. DR326). 


Although these two scenarios have opposite implications for the employment of 
people with disabilities, they suggest that aggregate employment might fall or stay 
the same following reductions in employment discrimination, with no 
improvements in the economy’s productive capacity. 


It is difficult to detect any displacement effects caused by the DDA (or any 
legislation). Doing so would require knowledge of what changes would have taken 
place in the labour market in the absence of the DDA. Although displacement 
effects could have occurred in individual firms, Acemoglu and Angrist (1998) 
found no evidence that the Americans with Disabilities Act 1990 had negative 
consequences on the overall employment of people without disabilities in the 
United States. Neither were long term displacement effects observed by Barrell et 
al. (2003) in their modelling of UK disability employment policy (box 6.3). Instead, 
these researchers found that an influx of people with disabilities into employment 
would lead to a number of favourable outcomes in the medium- to long term, such 
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as increases in real Gross Domestic Product (GDP) and employment and reductions 
in consumer prices. 


The key to the absence of long term displacement effects in Barrell et al.’s 
simulations is the downward adjustment in real wages, following an inflow of 
ex-disability pension recipients into the labour force. Such an adjustment requires a 
flexible labour market. To the extent that this may be the case in Australia, an 
inflow of people with disabilities into the Australian labour market might not 
produce durable displacement effects. Applying Barrell et al.’s results to Australia 
suggests that a reduction in disability discrimination that persuaded, for example, 
5 per cent of those receiving the Disability Support Pension to enter the labour force 
in 1995-96 might then have resulted in GDP exceeding its 2000-01 value by $1100 
million (all other influences kept constant). The existence of some rigidities in the 
Australian labour market (for example, minimum wages) would mean that the 
benefits are likely to be somewhat less than that figure. 


 
Box 6.3 Economy-wide effects of disability benefits recipients moving 


into the labour force 
Barrell et al. (2003) used a modified model of the UK economy to investigate the 
effects on key macroeconomic variables of a government program that permanently 
shifts 5 per cent of all current disability benefit recipients into the labour force. 


The authors hypothesize that such a large-scale policy is likely to have economic 
implications that go beyond the target group, for example affecting the labour market 
situation of non-participants through substitution and displacement effects. 


Results confirm the existence of such indirect effects initially, with new labour force 
entrants displacing existing workers to some extent. These displaced workers add to 
unemployment numbers, as do new entrants who fail to find a job. In time, however, 
real wages adjust downward, leading to the creation of more jobs and the absorption of 
all new labour market entrants, so that the unemployment rate returns to its long term 
equilibrium. After 5 years, employment is predicted to exceed its base case value by 
39 000 workers. 


Lower labour costs lead to lower production costs, lower prices, greater employment 
and greater output. Five years on from the initial shock, real annual Gross Domestic 
Product is forecast to be 0.16 per cent higher than it would otherwise have been.  


Source: Barrell et al. 2003.   
 


It should be noted, finally, that the likelihood of substitution and displacement 
effects is considerably reduced in times of full employment and/or labour shortages. 
If, as is predicted, population ageing in Australia results in such shortages, it might 
be expected that the entry into the labour force of people with disabilities would 
increase GDP. 
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Economy-wide benefits might also arise if people with disabilities achieve higher 
productivity as a result of the DDA’s operation. This could be due to greater levels 
of human capital (broadly defined as educational attainment, professional skills and 
work experience) allowed by a reduction in discrimination in education. Greater 
human capital would also result from reductions in discrimination in employment 
that allowed employees with disabilities to gain experience and take advantage of 
training and promotion opportunities. In an example of a virtuous cycle, lower 
employment discrimination would result in greater returns to education for people 
with disabilities, which would encourage greater educational participation on their 
part, and to further increases in human capital.  


The economy could also benefit where the quality of the match between job 
applicants and job openings improved as a result of the DDA’s provisions. This 
would lead to an increase in labour market efficiency, which would translate into 
productivity gains.  


Verkerke (2002) argued, in the context of the Americans with Disabilities Act 1990, 
that the duty of employers to accommodate workers’ disabilities (especially those 
that are initially hidden) can alleviate labour market inefficiencies such as 
‘mismatching’, ‘churning’ and ‘scarring’ (box 6.4).3 


It is likely that Australian employers are sometimes confronted with the discovery 
of hidden disabilities in their employees. This likelihood is apparent from evidence 
presented by inquiry participants that people with mental illnesses often do not 
disclose their disability to their employers for fear of being discriminated against 
(Mental Health Council of Australia, sub. 150; Advocacy Tasmania, sub. 130; 
Mental Health Coordinating Council, sub. 84 and trans., p. 1460). 


Given the existence of hidden disabilities in Australia, and the broad similarities 
between the employment provisions of the Americans with Disabilities Act 1990 
and the DDA, it is possible that the DDA alleviates the unproductive churning of 
some workers with hidden disabilities, as hypothesized by Verkerke. This would 
result in greater labour market efficiency, and hence in greater income and output in 
the economy. It is difficult, however, to be definite about the likelihood and scale of 
these efficiency benefits. 


 
                                              
3 ‘Mismatching’ occurs when jobs are not assigned to those workers who are best suited to them. 


‘Churning’ occurs when an employee is laid off and moves from job to job, without the quality of 
the job match increasing. ‘Scarring’ occurs when employers rely on readily observable signals 
such as a blemished work history or lack of employment references to refuse work to someone 
whom they could employ profitably. Scarring is related to statistical discrimination (see chapter 7 
and appendix A). 


1372







  


132 DISABILITY 
DISCRIMINATION ACT 


 


 
Box 6.4 Labour market efficiency under the Americans with Disabilities 


Act 
Verkerke argues that, because many disabilities are hidden, their effects on 
productivity can be observed only after the employee has been recruited. In these 
circumstances, employees and past employers have more information than has a new 
(potential) employer about the productivity effects of the disability. According to 
Verkerke, this information asymmetry would result in market failure and inefficiency 
without the reasonable accommodation provision of the Americans with Disabilities Act. 
The discovery that a hidden disability impairs productivity would lead to employees 
being dismissed. The process of hiring–discovery–firing would then repeat itself, 
leading to labour market mismatching, churning and scarring, thus reducing efficiency, 
productivity and output. 


In Verkerke’s analysis, the duty of employers to accommodate workers’ disabilities 
helps reduce the occurrence of mismatching, churning and scarring. Even though the 
disability increases employer costs relative to worker productivity, the employer must 
retain the worker and accommodate their needs. This avoids a repeat of the above 
process, whereby each new employer wastes resources on screening, recruiting, 
training and firing the employee. Mandated accommodation avoids scarring of the 
employee and the risk of chronic unemployment of persons who could be employed 
productively. 


Source: Verkerke 2002.  
 


Demand-side effects 


Several inquiry participants suggested that the DDA produces (or has the potential 
to produce) economic benefits on the demand side of the economy, through 
increases in the amount of goods and services purchased by people with disabilities 
and the broader community. Three reasons were put forward in support of this view. 


• Lower reliance, by people with disabilities, on government transfers such as the 
Disability Support Pension could mean that general taxation could be lowered, 
resulting in increases in aggregate demand (Physical Disability Council of NSW, 
sub. 78; Disability Rights Victoria, sub. 95; Disability Services Commission, 
Western Australia, sub. 44). 


• By increasing employment of people with disabilities, the DDA could lead to 
greater household income and consumption levels (Paraquad Victoria, sub. 77; 
Disability Services Commission, Western Australia sub. 44; National Disability 
Advisory Council, sub. DR358).  


• Improvements in the accessibility of buildings, transport, and goods and services 
could result in expanded/more profitable markets for individual organisations, 
which could translate into increased consumption levels overall in the economy 
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(Disability Services Commission, Western Australia, sub. 44; Paraplegic and 
Quadriplegic Association of Queensland, trans., p. 116; Office of the Director of 
Equal Opportunity in Public Employment, sub. 172). 


The first of the demand-side benefits claimed for the DDA appears potentially well 
founded. Australian Government expenditure on the Disability Support Pension was 
$6.4 billion in 2001-02 (Department of Family and Community Services, sub. 
DR362). By promoting the employment of people with disabilities and lowering the 
additional costs associated with disability, the DDA could lead to a reduction in 
income transfers and other subsidies required by people with disabilities. Although 
such savings would be of benefit to the Government, they are transfers from one 
sector of the economy to another. Social security expenditures funded by taxation 
do not add to or detract from the welfare of society overall, that is, to the value of 
goods and services being produced. However, lower government expenditure on 
disability programs could result in additions to welfare in two sets of circumstances. 


• If government savings allowed a reduction in taxation. This would generate both 
efficiency and consumption benefits, through reductions in so-called 
‘deadweight losses’ (the losses that arise from resources not being allocated to 
their most productive uses). 


• If taxation remains unchanged, demand-side benefits could still arise as a result 
of lower government borrowing needs and/or debt servicing. Barrell et al. (2003) 
have shown that an influx of 5 per cent of disability pension recipients into the 
labour force would significantly reduce the interest payments the UK 
government makes to service its public debt. Lower public sector borrowing 
could in turn lead to falls in interest rates, and a rise in private sector investment 
(that is, to a reduction in crowding-out by government of private investment). As 
a result, aggregate demand in the economy would increase. 


In relation to the second claim, while it is true that greater employment of people 
with disabilities would be likely to lead to higher income and consumption levels 
economy-wide, such increases would be moderated by taxation effects. Newly 
employed persons previously on income support would lose part or whole of their 
existing government entitlements (such as the Disability Support Pension or 
unemployment allowances). They would thus experience high marginal effective 
tax rates that would dampen the positive effects of greater employment on income 
and consumption. Moreover, it is inevitable that some of the people with disabilities 
who re-entered the labour force if they perceived employment discrimination to 
have diminished would spend some time in unemployment, while they search for 
jobs. Given that the financial value of unemployment benefits is less than that of the 
disability support pension, the income and consumption levels of those job seekers 
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would fall, pending a successful job match. This would further detract from the 
economy-wide income and consumption benefits of less disability discrimination. 


In support of the third claim and as noted earlier, a number of inquiry participants 
reported anecdotal evidence that catering for people with disabilities was good for 
business (see appendix D). However, benefits accruing to individual organisations 
might not translate into economy-wide benefits. Any market share advantage that is 
gained by one organisation through its disability-friendly policies will be to the 
detriment of its competitors that are inaccessible, with no net positive effect on the 
amount of goods and services consumed in Australia. Moreover, the advantage 
enjoyed by the first organisation might be short-lived. Overall demand for goods 
and services produced in Australia would increase only if greater accessibility gave 
Australian organisations a competitive advantage over their overseas competitors. 
However, that advantage might be offset if some competitor countries enjoyed 
lower costs due to the absence of disability discrimination legislation. 


Conclusion 


To the extent that the DDA reduces levels of disability discrimination, it has the 
potential to generate widespread benefits for society. First and foremost, such 
legislation would improve the material, social and psychological situation of people 
with disabilities. For this group, the potential benefits of the Act would be 
compounded in cases where discrimination is reduced in several areas 
simultaneously. For example, the effects of reductions in discrimination affecting 
education and employment would be self-reinforcing, as would the effects of 
greater accessibility and employment. 


People without disabilities, such as carers, older Australians or parents with young 
children, also stand to benefit from the DDA, as do organisations that comply with 
the Act. 


Finally, the DDA has the potential to benefit the community in general, in two main 
ways. First, reductions in discrimination can lead to an increase in the productive 
capacity of the economy. For example, reducing discrimination can enhance the 
participation and employment of people with disabilities in the workforce. In turn, 
better employment prospects can provide incentives to students with disabilities to 
improve their educational outcomes, making them more productive members of the 
community.  


Second, an effective DDA that improved the acceptance and integration of people 
with disabilities in society would benefit the community in less tangible but not less 
significant ways, by promoting greater trust and mutual cooperation. 
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Notwithstanding these observations, it is difficult to provide a definitive assessment 
of the amount of benefits the DDA has generated to date. First, it is not known 
precisely how effective the DDA has been in reducing discrimination, overall and in 
separate areas (see chapter 5). Second, many of the links claimed between a 
reduction in discrimination and tangible economic benefits are often speculative, 
subject to methodological difficulties and only rarely backed by empirical evidence. 
Available studies, both in Australia and overseas, nonetheless suggest that the DDA 
has the potential to produce considerable tangible benefits for the economy in 
general and for some groups in particular. However, perhaps the most valuable 
benefits that a successful DDA can confer are intangible.  


A reduction in disability discrimination arising from the Disability Discrimination 
Act 1992 has the potential to confer important tangible and intangible benefits on 
people with disabilities; to contribute to beneficial ‘social capital’; and to generate 
widespread community benefits. 


6.5 Costs of the DDA 


This section examines the nature of the costs generated by the DDA, with particular 
emphasis on ways in which these costs might restrict competition and efficiency. 
Just as the DDA, because of its breadth and scope, can confer benefits on a variety 
of groups, it also has the potential to impose costs, directly and indirectly, and in 
tangible and intangible ways. 


Direct costs 


The direct costs of the DDA fall mainly in two categories: the costs of 
administering, monitoring and enforcing the DDA (the ‘costs of applying the 
DDA’), and the costs of complying with the DDA. 


Costs of applying the DDA 


At present, the costs of administering, monitoring and enforcing the DDA fall partly 
on HREOC, partly on people with disabilities and their carers, associates and 
advocates, and partly on other organisations. The role of HREOC is, among other 
things, to receive and investigate complaints, and to conciliate. It can also conduct 
DDA-related inquiries and research. As a budget-funded agency of the Australian 
Government, the burden of funding HREOC’s operations rests with taxpayers 
generally. 


FINDING 6.2 
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The role of monitoring the application of the DDA and enforcing its provisions rests 
mainly with people with disabilities and their advocacy groups. According to the 
Victorian Government: 


Under the DDA and the [Victorian] Equal Opportunity Act, a significant proportion of 
the cost of monitoring compliance with the legislation falls on complainants who lodge 
and pursue complaints. (sub. DR367, p. 12) 


The costs of lodging and pursuing a complaint under the DDA can be extremely 
high for people with disabilities and/or their representatives. These costs include 
learning about the complaints process, preparing a complaint, and securing legal 
representation (see chapter 13). In the event of a loss at court, costs can also include 
the legal costs of the opposing party. These tangible costs can be compounded by 
intangible costs, such as stress or family breakdown. 


In some cases, some of the enforcement costs mentioned above are assumed by 
specialised agencies, such as Disability Discrimination Legal Services and legal aid 
commissions. This means that these costs can fall, in whole or in part, on taxpayers. 


In the case of disability standards, finally, monitoring and enforcement might be 
built into mainstream processes, in which case some of the costs are borne by 
industry or government organisations. However, individuals would still bear the 
costs of making individual complaints under standards. 


Costs of complying with the DDA 


Many of the obligations the DDA places on organisations can be expected to give 
rise to costs. Without being exhaustive, it is likely that regulatory costs will include 
the following: 


• administrative costs (for example, time costs spent producing and updating 
action plans) 


• equipment and infrastructure costs (for example, purchasing disability aids to 
accommodate the employment or education needs of people with disabilities) 


• indirect adjustment costs (for example, reductions in innovation and flexibility 
due to the need to accommodate people with disabilities) 


• transactions costs (for example, litigation costs arising from defending a DDA 
complaint through conciliation or in the courts)  


• costs linked to uncertainty about the timing, nature and magnitude of all the 
other costs (for example, not knowing if and when a complaint is likely to 
come). 
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The balance between various types of costs will differ depending on whether or not 
an organisation is complying with its obligations as an employer, a goods and 
services provider, or an educator. It might also depend on whether the organisation 
is covered by the general provisions of the DDA or by disability standards.  


In the next section, factors influencing compliance costs imposed on individual 
organisations that face the general provisions of the DDA are examined. Following 
this, the case of compliance costs under standards is investigated in more detail.  


Compliance costs under general provisions 


Compliance costs created by the DDA can vary greatly among organisations, 
depending on their commitment to the objectives of the Act, their degree of 
interaction with people with disabilities, and the success with which they meet their 
obligations. Under complaints-based enforcement, compliance with the DDA could 
be treated by some organisations as optional, to be enforced in the breach. Of those 
organisations that may not comply, some might manage to avoid detection, and 
hence incur no costs.  


For some organisations, compliance might mean little more than being prepared to 
accommodate people with disabilities. If this results only in the adoption of an 
action plan, the organisation might incur relatively few costs. Compliance costs 
might rise if the organisation takes active steps to improve access. For example, the 
adjustment costs of replacing a set of stairs with a lift are likely to be high. On the 
other hand, revising job selection criteria so that they reflect the inherent 
requirements of a position more accurately is not likely to be costly. 


Alternatively, adjustment costs might arise if they are triggered by interaction with 
people with disabilities (for example, when a university enrols students with 
disabilities). The nature and magnitude of adjustment costs vary greatly, and no 
generalisation is possible, particularly given the lack of Australian data on such 
costs (box 6.5). Costs can be one-off capital costs (for example, ramps) or ongoing 
personnel costs (for example, teaching aides in schools). Also, costs can be ‘hard’, 
that is, involve monetary outlays, or can be ‘soft’, that is, involve non-measurable 
expenses. Soft costs include time spent searching for a technical solution, training 
personnel, restructuring work processes and/or applying for government funding. 
One inquiry participant argued that soft costs ‘are probably more troublesome for 
employers than the actual cost of any special equipment required’ (Ability 
Technology Limited, sub. DR295, p. 2). 
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Box 6.5 Adjustment costs under the general provisions of the DDA 
Evidence on adjustment costs is scarce and fragmented. The following is a selection of 
information on adjustment costs contained in appendices A, B, and D. 


Education 


Adjustment costs in education include ramps, teaching aides, speech therapy, staff 
training and specialist education services. One inquiry participant reported costs of 
between $48 and $80 per hour for adjustments benefiting school students with 
disabilities. Another reported spending an average of $18,000 on assisting each school 
student with disability each year. At the university level, estimates of adjustment costs 
ranged from $91 per annum on average for ‘low support’ students, to $391 per annum 
for ‘medium support’ students, to $1147 per annum for ‘high support’ students. 


Employment 


Adjustments in employment include ramps, hearing loops, AUSLAN interpreters, 
special furniture and voice activated software. The Productivity Commission did not 
receive detailed quantitative evidence on the costs of adjustment to Australian 
employers. Data quoted by DeLeire (2000) indicated that 51 per cent of 
accommodations made by US employers cost nothing. On the other hand, the median 
cost per accommodation was US$500, while 12 per cent of accommodations cost more 
than US$2000, 4 per cent cost more than US$5000 and 2 per cent cost more than 
US$20 000. In Australia, the average cost of workplace modifications made under the 
Australian Government funded Workplace Modifications Scheme between 1998 and 
2002 was $2200. During the same period, the 20 most expensive modifications (out of 
1228) cost between $7815 and $14 636. 


Goods and services 


Overseas evidence suggests that the costs of adjustments imposed by disability 
discrimination legislation on goods and services providers (although they vary 
significantly) are often low or non-existent. Figures provided by Meager et al. (2002) on 
the average initial costs of adjustments carried out by UK providers ranged from zero 
for many adjustments to ₤12 167 ($33 518) for lifts, hoists or evacuation chairs.4 
Average ongoing costs ranged from zero to ₤589 ($1623) per year (excluding website 
maintenance). 


Sources: Meager et al. 2002; Appendices A, B and D; DeLeire 2000; FACS, sub. DR362.  
 


Although hard costs can occasionally be very high, they mainly consist of one-off 
expenses. On the other hand, soft costs are often ongoing, which means they can 
outweigh the hard costs in time. 


                                              
4 Foreign exchange conversion at the average 2001-02 British pound sterling–Australian dollar 


exchange rate. 
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On balance, based on the available evidence, it appears likely that the quantifiable 
costs of adjustments imposed by the general provisions of the DDA are mainly low. 
Only in a few cases are the costs of adjustments likely to be significant. 


Uncertainty 


A problem for organisations covered by the general provisions of the DDA is that 
compliance costs of all types can be unpredictable. For an employer, for instance, 
the costs might be relatively minor until a person with a disability applies for a job. 
If that person is hired and does not have any special needs, compliance costs remain 
low. If, on the other hand, the new recruit’s adjustment needs involve equipment, 
infrastructure and indirect costs, it might be some time before the employer realises 
the full magnitude of all the costs associated with that hiring decision. Moreover, 
many costs are additive, so that even small compliance costs could add up to 
material impacts on business profitability and viability if several job candidates with 
disabilities were to be hired. 


Uncertainty and risk are heightened in the event that an organisation is the target of 
a complaint (and possibly court action). Then, an organisation might face additional 
monetary and non-monetary compliance costs that are largely unpredictable. The 
former would include legal costs associated with defending itself against the 
complaint (see chapter 13).5 Non-monetary costs would arise from the disruption 
caused to the organisation’s normal operations. 


Although, in the absence of disability standards, action plans can provide limited 
‘insurance’ against disability discrimination complaints, they cannot cancel that risk 
out completely (see chapter 4). As stated by the Allen Consulting Group, 
organisations cannot be certain about their compliance until they face a complaint: 


… the DDA does not prescribe particular compliance approaches and compliance is 
only identified in the negative once a complaint has successfully been made … the 
DDA is passive legislation, in that organisations may believe that they are compliant 
with the DDA, but can only ever be sure when challenged by parties seeking to rely on 
the DDA. (The Allen Consulting Group 2003a, pp. 24–5) 


The uncertainty about the likelihood, timing and cost implications of a complaint is 
a problem for businesses. In commenting on legal decisions on indirect disability 
discrimination, the Australian Chamber of Commerce and Industry stated: 


How could an employer have predicted the results when the courts themselves were 
thoroughly divided? How can employers quickly and accurately deal with such issues 


                                              
5 Excluding any damages awarded against the organisation as these are, by definition, a result of 


courts finding non-compliance with the DDA. 
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when the tribunals and courts themselves have so much difficulty in resolving them? 
(ACCI 2000, p. 3) 


Apart from the costs that arise when an organisation has to defend itself against a 
complaint, uncertainty regarding compliance is likely to increase the organisation’s 
ongoing transactions costs. Some organisations, for example, might retain 
specialised personnel to deal with such issues, or to monitor compliance (Equal 
Opportunity Commission Victoria, sub. 129). This regulatory burden is likely to be 
less onerous for large organisations with permanent legal personnel than for small 
to medium sized businesses which lack such specialist skills. 


Under the general provisions of the Disability Discrimination Act 1992, the costs of 
adjustments incurred by organisations are mainly low. However, in some cases, 
they can be very high. These, and other compliance costs, can be unpredictable, 
especially where complaints are made. 


Compliance costs under disability standards 


Since October 2002, most providers of public transport services have been covered 
by disability standards. Draft education standards are being considered by the 
Australian Government, and access to premises standards have been released for 
comment (see chapter 14). 


In theory, the compliance costs imposed on individual organisations by clearly 
defined and adequately enforced disability standards are both more precise and 
more predictable than in the case of complaints. Thus, transport standards set 
precise requirements and a detailed implementation timetable for all organisations 
providing a particular type of service. For example, buses with more than 32 fixed 
seats must provide two designated wheelchair spaces. In the education sector, 
schools, TAFEs and universities will be able to refer to the detailed requirements in 
the proposed education standards, and to the standards’ guidance notes, to check 
whether they are complying. Under the proposed premises standards, compliance of 
buildings with the DDA will be achieved by compliance with the Building Code of 
Australia. Through the implementation of standards, therefore, DDA compliance 
costs could become another, predictable ‘cost of doing business’, much like the 
costs of complying with building regulations and occupational health and safety 
regulations.  


As illustrated by the consultation process preceding the draft education standards, 
organisations often have difficulty in determining the extent of their obligations 
under the DDA without standards (see appendix B). Although they can still be the 


FINDING 6.3 
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target of complaints, those organisations that are subject to standards should 
experience greater certainty about how to comply and, hence, a reduction in 
litigation, compensation and other transactions costs. The question arises, however, 
as to whether lower transactions costs under standards are only achieved at the 
expense of higher compliance costs in other areas. 


There is continuing debate about whether standards impose additional costs on the 
organisations they cover. Some have argued that the role of standards is merely to 
clarify and operationalise what is required under the DDA (Blind Citizens Australia, 
sub. DR269; Australian Building Codes Board, sub. 153; ACTU, sub. 134). Thus, 
by translating the Act’s general duties into specific requirements and deadlines, 
standards might simply bring forward costs that would have arisen anyway in 
response to complaints. If additional costs arose as a result of the standards, it might 
be concluded that organisations were not previously complying with the DDA. 


In some cases, standards might even lower compliance costs, by removing the need 
for retro-fitting of equipment (Anti-Discrimination Commission Tasmania, trans., 
p. 323), or by imposing less demanding specifications than would have been 
required following a complaint (Blind Citizens Australia, sub. DR269). 


There are other circumstances, however, when standards might increase the costs of 
complying with the DDA for an organisation. First, having to incur costs earlier 
than would have been the case in the absence of the standards can increase an 
organisation’s costs. The accelerated replacement of assets under the transport 
standards is an example. Implementation of these standards requires providers to 
meet accessibility targets at regular intervals over a period of up to 30 years. While 
a set timetable for implementation offers providers considerable certainty about the 
meaning of DDA compliance over time, it also means that providers might no 
longer be able to amortise an existing asset over its entire economic life. 
Nevertheless, the extended time scale for implementation should alleviate such 
costs. Moreover, transport providers continue to have access to the unjustifiable 
hardship defence, and they can seek temporary exemptions from the standards from 
HREOC. Finally, it is conceivable that courts might have ordered more rapid or 
costly transformations in response to a successful complaint. 


Second, standards could impose unnecessary costs if they required organisations 
and individuals to make adjustments too soon or that are not required at all. This 
would create ‘deadweight losses’ in the economy, as resources would be wasted on 
producing goods and services that hold little value for society in general at a 
particular point in time. This is of particular concern given the high number of 
organisations required to make adjustments under standards.  
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The issue of unwarranted costs and the need for prioritisation of expenditures was 
raised by the Victorian Government. It argued that the universal access objective in 
the transport standards was unjustified in the light of the costs involved, possible 
repercussions on other segments of society and the relatively low number of 
beneficiaries (sub. DR367). It stated: 


… to achieve universal access to all train carriages would require the rebuilding of 
almost every station platform in the network, and hence, to minimise exorbitant costs 
associated with this, some stations might be closed, impacting on other disability 
groups or specific cohorts, for example, the aged, who would need to walk further to 
public transport. (sub. DR367, p. 12) 


It is not clear that the transport standards require universal access and, in any event, 
the unjustifiable hardship defence is designed to account for disproportionate or 
unwarranted detriments to the community at large. Thus, it provides a safeguard 
against the occurrence of such deadweight losses under the transport and (proposed) 
education standards. But this defence would not be available to new buildings under 
the proposed premises standards (see chapter 8), nor would any building be able to 
claim a temporary exemption from the provisions of the DDA. This is of concern 
because it removes consideration of the balance between the costs and benefits of 
the standards as they apply to a particular construction project. This issue is 
discussed further in chapters 8 and 14. 


The introduction of disability standards under the Disability Discrimination Act 
1992 can reduce the costs of complaints and uncertainty for individual 
organisations, but has the potential to raise compliance costs across all 
organisations covered by standards. 


Effects of general provisions on competition 


As mentioned in section 6.2, CPA legislation reviews require the identification of 
any restrictions on competition that the regulation imposes. It concluded that, 
a priori, the DDA could impose a number of restrictions on competition. It could, 
for example, restrict the ability of new competitors to enter markets, impose 
significant costs on business, or provide advantages to some firms over others. 


However, for the combined effects of ‘voluntary’ compliance and complaints (under 
the general provisions of the DDA) to restrict competition, they would have to have 
a significant adverse effect on the factors that facilitate competition in the economy. 
It is generally not sufficient that the costs of a few organisations within an industry 
rise for the whole competitive environment in that industry to be adversely affected. 
This is particularly true if some low cost competitors are able to replace high-cost 
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firms. Where competition might suffer is if regulations have a disproportionate 
effect on a large enough group of competitors so that competitive pressures in the 
remainder of the market are reduced. 


At first glance, the general provisions of the DDA would appear to apply equally to 
all organisations in all sectors of the economy not covered by standards. Unlike 
equivalent legislation in the United States and the United Kingdom, for example, 
the DDA has no small employer exemption. From this, it might be inferred that the 
DDA has no or little competition effects. For example, the Disability Services 
Commission, Western Australia stated: 


Within any one industry, any impact on competition is going to be neutral or at least 
minimal as all services will be required to make accommodation for the needs of 
people with a disability. (sub. 44, p. 6) 


However, the fact that the requirements of the legislation are nominally the same for 
everyone does not mean that all organisations are affected in the same way or to the 
same extent. An organisation that faces the general provisions of the DDA has 
considerable discretion regarding its response to the legislation. It might intend to 
comply, but the opportunity might not have arisen because it has no employees 
and/or customers with disabilities. Or it might take anticipatory steps for the 
accommodation of future needs. Or, as noted earlier, it might not comply. 


For organisations that comply voluntarily with the DDA, the costs of regulation can 
be expected to vary depending on their degree of commitment and on their level of 
interaction with people with disabilities. They might incur very significant costs or 
no costs at all. 


For organisations that do not comply with the Act, the regulatory burden might also 
vary, because of differences in the probability of detection and of litigation taking 
place. They might escape detection and face no regulatory burden, or they might 
face conciliation or the courts, and possibly incur large litigation costs (and 
compensation and/or retrospective adjustment costs). If the expected value of 
litigation costs differs across non-complying organisations, then this is akin to them 
facing different regulatory costs. 


The case of small business 


The relative cost burdens of complying with the DDA can vary according to the size 
of the organisations concerned. Smaller organisations may have less capacity to 
absorb large adjustment or litigation costs than their larger competitors. 


Some inquiry participants argued that the costs of complying with the DDA were 
particularly damaging to smaller organisations (UnitingCare Australia and 
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UnitingCare NSW.ACT, trans., p. 2973; Australian Chamber of Commerce and 
Industry, trans., p. 2125; Janet Hope in conjunction with Margaret Kilcullen, sub. 
165; Australian Federation of Deaf Societies, sub. DR363). For example, Ability 
Technology Limited stated: 


My second point in relation to costs to employers is that the burden of these is likely to 
be greater for smaller firms. This applies, not only in the obvious case of ramps and 
accessible toilet facilities, but even more so in the case of the hidden, managerial costs 
referred to earlier. (sub. DR295, p. 3) 


There are arguments both for and against the view that the regulatory burden 
imposed by the DDA might weigh more heavily on smaller organisations. Smaller 
organisations might be less accustomed to interacting with employees or customers 
with disabilities and, therefore, might not be as familiar with their obligations under 
the DDA. This might mean that they are proportionately more likely to face a 
discrimination complaint. 


On the other hand, size may increase the susceptibility of larger organisations to 
discrimination complaints if, as suggested by Jolls (2000), indirect discrimination is 
easier to prove in large organisations. 


Smaller organisations might also be advantaged with regard to the application of the 
unjustifiable hardship defence. One inquiry participant argued that firms operating 
in competitive markets would stand a good chance of claiming unjustifiable 
hardship (Jack Frisch, subs 120, 196). Firms in such markets cannot charge a higher 
price than charged by their competitors, so have limited ability to pass on additional 
costs to their customers. The fact that smaller organisations typically operate in a 
more competitive environment than large firms might help them avoid the 
compliance burden imposed on larger organisations. Courts might be more inclined 
to equate size with market power and capacity to pay for adjustments. 


If small and large organisations face different compliance burdens, it should be 
possible to detect systematic differences in the propensity to make adjustments of 
each category of firms. Meager et al. (2002) used statistical techniques to analyse 
the factors that influenced the propensity of UK establishments covered by part III 
of the UK Disability Discrimination Act (applying to the provision of goods and 
services) to undertake adjustments. Contrary to expectations, they did not find that 
factors such as the number of employees, belonging to the public sector, or being 
part of a larger organisation were significant influences. Instead, their results 
showed that an establishment’s propensity to make adjustments was related to the 
extent of its interaction with people with disabilities, its awareness of its duties 
under the law and its awareness of ways in which to accommodate customers with 
disabilities. 
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That these factors increased the likelihood of UK establishments making 
adjustments suggests some adjustments are undertaken voluntarily and not forced 
by anti-discrimination legislation only on those establishments with the requisite 
financial capacity. Had ability to pay been an issue, an establishment’s structural 
characteristics might have been expected to play a greater role, with large 
organisations with many employees and customers better able to exploit economies 
of scale in making adjustments.6 


Meager et al.’s findings regarding the importance of awareness as a determinant of 
the probability of undertaking adjustments appear consistent with a recent study by 
Pérotin et al. (2003). According to that study, 20 per cent of small-to-medium 
Australian workplaces (500 employees or less) provided specific facilities for 
employees with disabilities in 1995, compared to 36 per cent of larger workplaces. 
This gap might be interpreted as reflecting a differing ability to pay for adjustments. 
However, larger workplaces were almost three times as likely to have formal equal 
employment opportunity (EEO) policies in place than smaller ones (86 per cent 
against 32 per cent). This could indicate that awareness of EEO requirements (as 
reflected in the existence of a formal policy) is a significant influence on the 
decision to make facilities available. This seems confirmed by the fact that, when 
only workplaces with formal policies were compared, the percentage providing 
people with disabilities with facilities was virtually identical in both groups (36 per 
cent of smaller workplaces against 37 per cent of larger workplaces). 


Pérotin et al.’s results therefore suggest that, while smaller and larger organisations 
differ in their awareness of EEO requirements, those that demonstrate their 
awareness by having formal policies in place might be equally prepared—whether 
small or large—to facilitate the employment of people with disabilities by making 
adjustments. 


In summary, the incidence of costs imposed by the general provisions of DDA is 
likely to vary between organisations. Those organisations that face high compliance 
and/or litigation costs would experience reductions in their competitiveness and 
profitability. This has the potential to be inequitable, given that some firms that do 
not comply might avoid detection. However, the level of competition in the wider 
economy is unlikely to be significantly affected by the general provisions of the 
DDA. DDA complaints are few, compared to the number of organisations covered, 
and seem to fall in a relatively ad hoc way. It is unlikely, therefore, that the 
percentage of organisations affected within a given industry would be sufficient to 


                                              
6 That said, Meager et al.’s results show that the probability of making adjustments increases when 


an establishment has employees with disabilities. Given that the chance of having employees 
with disabilities increases with establishment size, this may be regarded as an indirect effect of 
size.  
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lower competitive pressures in that industry. Nor are there indications that voluntary 
compliance affects competition between large and small organisations. Overseas 
evidence suggests that disability awareness is the main determinant of voluntary 
compliance by organisations. This would be unlikely to be the case if complying 
with disability discrimination legislation was detrimental for competition. 


The general provisions of the Disability Discrimination Act 1992 impose an uneven 
and inequitable regulatory burden on organisations. This could lead to the 
competitiveness of individual organisations being affected. However, the 
restrictions on competition appear to be negligible.  


Effects of disability standards on competition 


The impact of the DDA is likely to be felt increasingly through the implementation 
of industry-wide disability standards. By definition, standards apply to all 
organisations in an industry.7 Standards should, therefore, be more competitively 
neutral than the general provisions of the DDA. As stated by Melinda Jones: 


… if all businesses make the same sorts of adjustments, then there’s no competitive 
loss. (trans., p. 1522) 


However, competition might still be affected by the implementation of disability 
standards if not all industries that compete with each other are subject to the 
standards. The transport standards, for example, do not apply to private motor 
vehicles or to small aircraft (Attorney-General’s Department 1999). This means 
that, in some segments of the transport market, the standards might serve to 
alleviate the competitive pressures faced by organisations not covered by the DDA. 
For example, private transport might be at an advantage in the urban transportation 
market, compared to public transport. Or small regional aircraft operators might 
gain an advantage on large airlines. 


The requirements of transport disability standards might also restrict competition by 
effectively imposing barriers to the (potential) entry of firms into the Australian 
transport market. For example, foreign airlines that do not comply with the 
standards are unable to compete in the Australian market with those that do.8 On the 
other hand, new entrants might be advantaged by being able to enter the market 
with state-of-the-art accessible technology. By contrast, during the period of 
                                              
7 With some limited exceptions, such as school buses in the transport standards (see appendix C). 
8 Overseas carriers are subject to Australian disability transport standards if they fly within 


Australia. However, many such carriers would be subject to their own national access 
requirements, which might mean that they comply with Australian transport standards as well.  
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transition to a more accessible environment, retro-fitting or accelerated replacement 
of assets would impose higher costs on firms already in the market.  


These observations notwithstanding, the transport standards are unlikely to have 
created significant restrictions on competition. These standards impose identical 
requirements on like organisations, and their implementation is subject to the 
defence of unjustifiable hardship (and the possibility of temporary exemptions). 


Restrictions on competition could arise from disability standards where domestic 
organisations producing tradeable goods and services are subject to costs that 
overseas competitors are not. For example, Australian education providers might 
find their ability to attract overseas fee-paying students impaired if the proposed 
disability education standards were adopted. If this effect led to the exit of enough 
domestic providers from the market, Australian students might enjoy less choice in 
terms of quality, diversity and location. This would constitute a restriction on 
competition. However, the risk of such restriction occurring would be mitigated by 
a number of factors. First, many overseas education providers are subject to their 
own national access requirements. Second, domestic education providers have 
access to the unjustifiable hardship defence. Third, if the cost disadvantage were 
significant enough across the economy, the competitive position of local providers 
might be protected by exchange rate movements. 


There is greater potential for restrictions on competition where the requirements of 
the standards differ between whole groups of domestic organisations within an 
industry. The draft access to premises standards, for example, would impose more 
stringent accessibility requirements on new than on existing buildings (ABCB 
2004). Moreover, the unjustifiable hardship defence would only be available to 
existing buildings. Both provisions imply that the cost of new buildings would rise 
proportionately more than the cost of renovating existing buildings, leading to a 
rebalancing of the ratio of new to old stock in the economy, and to an increase in 
the rate of return on the existing stock of buildings (ABCB 2004).  


As well as competition between new and existing buildings, the draft access to 
premises standards have the potential to restrict competition between groups of 
organisations of different sizes. Inflexible compliance requirements—such as 
installing a lift in buildings of two or more storeys—would raise 
construction/renovation costs relatively more for owners of small premises than for 
those of larger ones. For example, according to the RIS for the access to premises 
standards, the construction cost of a new two storey restaurant would increase by 
41.5 per cent as a result of the standards. By contrast, accessibility requirements 
would only increase the costs of building a large, horizontal-spread shopping centre 
by 0.1 per cent (ABCB 2004). 
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The RIS suggests that differential cost increases that weigh more heavily on small 
shops and offices ‘could significantly reinforce the long term shift away from local, 
“strip” shopping centres and toward large shopping and office mall complexes’ 
(ABCB 2004, p. 69). Such a shift could have implications for competition in the 
retail sector. If enough smaller organisations exit the market or are discouraged 
from entry, the market power of the larger remaining organisations might increase, 
at least in a regional sense. Competition would be further restricted if smaller 
organisations were an important source of product innovation and dynamic 
efficiency.  


On the other hand, enough large organisations might be left in the market to sustain 
effective levels of competition and innovation. The crucial question, according to 
Bickerdyke and Lattimore, is how the market is defined. They state: 


In some industries, markets are highly local—a particular region or even district of a 
city or town. In these contexts, while there may be many players across an aggregation 
of markets, there may be too few players to ensure effective competition in the micro-
markets. (1997, p. 35) 


It is not always easy to define what constitutes a market. Consumers might value the 
convenience of local businesses, and might not, for example, regard local 
restaurants as direct substitutes for those situated in shopping malls. However, they 
might not similarly distinguish between a local hardware store and one situated 
much further away in a regional shopping centre. 


Given the uncertainties in defining markets, it is not possible to provide a definitive 
assessment of the extent to which the implementation of disability standards might 
impose restrictions on competition. Where the unjustifiable hardship defence is 
available, it will limit such restrictions and ensure that they produce net community 
benefits. Where it is not, the Productivity Commission considers that standards have 
the potential to reduce competitive pressures in some industries, and lead to less 
efficient outcomes. 


Disability standards introduced to date appear to have had a relatively even impact 
on the costs of affected organisations and hence to have been competitively neutral.  


Other costs 


Legislation or regulation that imposes duties on organisations and individuals can 
sometimes generate indirect/unexpected costs. The DDA is no exception, with 
many of its provisions and associated regulations having the potential to create costs 
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that are wider than at first thought. The following are examples in the areas of 
transport access, employment, education and premises. 


• Requiring buses to be accessible to people with disabilities leads to a reduction 
in vehicle capacity and, thus, to an increase in operating costs per customer. This 
could have flow-on effects, such as fewer public buses, price rises, a decrease in 
public transport patronage and/or an increase in road congestion. 


• Replacing standard taxis with wheelchair accessible ones might be to the 
detriment of people with other types of disability, such as vision impairments 
and mobility impairments, who might find such taxis impractical.  


• Requiring employers to make costly adjustments to the workplace to 
accommodate the needs of employees with disabilities could result in reductions 
in the overall level of employment in the economy. 


• Requiring educational institutions to include all children with disabilities could 
lead to disruption, and thus to lower educational outcomes for other children 
(although, as mentioned in section 6.4, there will be beneficial effects as well). 
Inclusion could also create more intangible costs, such as an increased incidence 
of stress related illnesses among teaching staff. 


• Requiring new buildings to be fully accessible while allowing existing buildings 
to remain inaccessible (if not significantly renovated) could have unintended 
consequences. For example, it might mean that existing buildings remain 
unrenovated for longer periods, resulting in a loss of amenity for the general 
population. 


• Requiring existing buildings undergoing extensive renovation to devote a greater 
amount of floor space to accessibility features (for example, accessible toilets) 
will lead to a loss in lettable space and, therefore, a fall in the return on such 
buildings. 


Many of the costs above are diffuse and some are difficult to quantify. 


6.6 Net benefits of the DDA 


Summing up the costs and benefits that the DDA and associated instruments impose 
on the community as a whole is fraught with difficulty. This is particularly the case 
where compliance with the DDA is either voluntary or enforced through 
complaints. In these circumstances, the overall quantum of costs and benefits 
necessarily depends on the break-down between non-compliance, voluntary 
compliance and enforced compliance. Even if that break-down were known for 
organisations and individuals, the costs and benefits would vary significantly from 
one organisation to the next, with little scope for generalisation. 
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Quantifying the net benefits is somewhat easier where the DDA is enforced through 
disability standards. The costs of standards can be calculated more precisely, based 
on the number of organisations covered and the cost of compliance for each type of 
organisation. However, a number of difficulties arise when costing standards. 


First, not all the costs imposed by standards are quantifiable. For example, the 
education standards RIS forecast that some private education providers would face 
increased litigation costs under the standards (see appendix B). However, those 
costs were not able to be quantified. 


Second, as noted earlier, standards have the potential to restrict competition if they 
do not apply uniformly across organisations. Such restrictions could impose large 
costs on the economy, because they would mean that resources are not allocated in a 
way that maximises the value of the goods and services produced. However, such 
distortions are complex and not readily amenable to measurement. 


Even if the costs of standards could be known precisely, they tell only part of the 
DDA compliance cost story, because they only include the incremental costs the 
standards create for organisations they cover. They therefore underestimate to a 
greater or lesser extent the total costs of complying with the DDA. Notwithstanding 
that the delineation between the costs of complying with the general provisions of 
the DDA and those of complying with the standards can be blurry, they are both 
costs of complying with disability discrimination legislation overall, as illustrated in 
the case of education (see appendix B). 


For all the uncertainty governing costs, even greater uncertainty affects the 
measurement of the benefits of the DDA and its standards. As mentioned in section 
6.3, inconsistent methodologies have been used to measure the benefits of some of 
the standards developed to date. This inconsistency means that different disability 
standards cannot be compared in terms of their costs and benefits, and there is a risk 
that a particular set of standards might be recommended on the basis of flawed 
methodology.  


Taking all available evidence into consideration, however, the Commission 
considers that the DDA, as it currently stands, is likely to have produced a net 
community benefit. The only set of standards currently in operation (the transport 
disability standards) was estimated in its RIS to generate a net cost (except in its 
upper-bound benefits variant), but this estimate was based on suspect methodology.  


Using the more valid approach that was subsequently used in the consultation RIS 
for the access to premises standards, the Physical Disability Council of NSW 
(PDCN 1998a) calculated benefits for the transport standards that were considerably 
higher than those appearing in the RIS ($1040 million per annum compared with 


1391







  


 BENEFITS AND COSTS 151


 


$263 million at most in the RIS), and significantly outweighed the costs of 
implementation ($187 million per annum, on average over twenty years). Even if 
the PDCN’s estimate is overinflated, for reasons discussed in section 6.3, it is still 
likely that the benefits of the transport standards outweigh their costs. Organisations 
operating under these standards also have access to the unjustifiable hardship 
defence, which means that the potentially high costs that resource misallocation can 
impose on society would be constrained. 


Moreover, the benefits of the current version of the DDA do not arise just from the 
transport standards. Indeed, it can be argued that the tangible and intangible benefits 
that arise from the general provisions of the Act are likely to outweigh those costs 
associated with applying, or complying with, the DDA (including adjustment and 
transactions costs). The sense of self-worth and inclusion that the Act affords to 
people with disabilities, although it defies conventional accounting, is undoubtedly 
of great value to people with disabilities, their carers, associates and the general 
community. 


Therefore, it appears likely that the combination of the general provisions of the 
DDA and the transport standards satisfy the CPA requirements for legislation that is 
in the public interest. Any restrictions on competition that the Act imposes at 
present are most likely to be small or negligible, and outweighed by the net 
community benefits the current legislation produces. 


The Disability Discrimination Act 1992, as it has been implemented to date, is likely 
to have generated a net community benefit. 


It is not possible to be equally confident about the capacity of the DDA to meet this 
aspect of CPA requirements if the two proposed disability standards were 
introduced. The proposed education standards would be unlikely to alter greatly the 
overall balance of benefits and costs. Although this has been disputed by some 
States and Territories, incremental costs created by these standards are likely to be 
small. Moreover, the standards are expected to produce benefits additional to the 
general provisions of the DDA, by making students with disabilities and their 
parents more aware of their rights and entitlements (see appendix B). The RIS 
concluded that ‘the overall benefits of the standards exceed their associated costs’ 
(The Allen Consulting Group 2003a, p. 57). 


By contrast, the proposed access to premises standards have the potential to reduce 
the net benefits of the DDA. This is for several reasons. First, the costs of providing 
access to new and renovated buildings can be very high, both in absolute and 
relative terms. Unlike the public transport sector, these costs are imposed in full at 
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the time, not spread out over a period. Second, owners of new buildings would not 
be able to claim unjustifiable hardship, thus removing an important safeguard 
against costs outweighing benefits. Finally, the requirements of the proposed 
standards might lower competitive pressures in some sectors of the economy, with 
negative consequences on the efficiency with which resources are allocated. 


The future balance of costs and benefits generated by the operation of the Disability 
Discrimination Act 1992 will depend on the way in which the Act is implemented 
and enforced. Net benefits could be reduced if disability standards are not subject 
to appropriate safeguards. 


6.7 Conclusion 


The application of the requirements for legislation reviews under the CPA is 
difficult in the case of the DDA. Many of the Act’s benefits are intangible. Even 
when benefits and costs are amenable to quantification, there are important 
methodological issues that frustrate a traditional benefit–cost analysis. This, 
combined with the difficulty in measuring the effectiveness of the DDA in the 
eleven years of its operation means that any conclusion on the net benefits of the 
Act must inevitably be qualified.  


Nonetheless, taking a broad view of all costs and benefits flowing from the Act, the 
Productivity Commission considers that the DDA is very likely to have produced a 
net community benefit in the period since its introduction. In the Commission’s 
view, the restrictions on competition that arise from the operation of the current 
version of the Act are not sufficient to reverse this conclusion. Complaints are 
somewhat random and arbitrary in nature. One organisation might be forced to 
undertake costly adjustments or be involved in litigation, while another is able to 
avoid these costs. However, there are only a small number of complaints. Although 
the costs they impose might be inequitable (or ‘unfair’) and affect the 
competitiveness of the individual organisation involved, they are not likely to lower 
the overall level of competition. Regarding the only disability standards operating to 
date, the competition effects of the transport standards are minimised by the 
timetable for reaching full accessibility, and by the availability of the unjustifiable 
hardship defence to providers. 


Whether the DDA continues to maintain a positive balance of benefits and costs 
into the future will depend on the way in which any new standards are implemented. 
The proposed access to premises standards could impose very large costs on the 
economy. The relative cost impacts of these standards would vary depending on 
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whether the premises are new or existing, large or small. Where whole groups of 
organisations are treated differently from others, restrictions on competition can 
arise. Such restrictions would be minimised by making the DDA apply as uniformly 
as possible across and within all industry sectors, particularly with regard to 
safeguards.  


This raises the question of whether alternatives to the general provisions of the 
DDA and its (proposed) standards exist, that would meet the objectives of the Act 
while imposing lesser (potential) restrictions on competition. This, the third and 
final question raised in CPA legislation reviews, is examined in the next chapter. 
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7 Necessity and focus of the DDA 


The previous chapter (chapter 6) addressed the first two questions raised in 
Competition Principles Agreement (CPA) legislation reviews: Does the Disability 
Discrimination Act 1992 (DDA) restrict competition? and What are the costs and 
benefits of the DDA? This chapter addresses the third question of the review: Can 
the objectives of the DDA only be met by restricting competition, or are there 
alternative approaches which would place fewer restrictions on competition and 
efficiency?  


This chapter begins with a review of the social and economic reasons for 
government action to address disability discrimination (section 7.1). The following 
sections examine whether non-regulatory alternatives can take the place of anti-
discrimination legislation (section 7.2); and discuss two broad regulatory 
alternatives—relying on State and Territory anti-discrimination legislation 
(section 7.3) and introducing an omnibus federal anti-discrimination Act (section 
7.4). Section 7.5 examines the current objectives of the DDA and what, if any, 
changes are required.  


Finally, section 7.6 addresses the third element of the CPA test and summarises the 
Productivity Commission’s conclusions on applying the CPA to the DDA. The 
remaining chapters of this report address improvements to the current regulatory 
structure and other issues. 


7.1 Reasons for government intervention  


This section examines the social and economic reasons for government involvement 
in combating disability discrimination.  


Social reasons 


Three groups of ‘social arguments’ support government action to tackle disability 
discrimination. At the broadest level, a set of social values or principles underpin 
government actions to ensure equal treatment. The second group of arguments 
supports government action to implement the ‘social model’ of disability. The third 
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group is based on the Australian Government’s obligations under international 
agreements. 


Underlying values or principles 


Over time, legislatures and courts in many jurisdictions around the world have 
considered the practical pursuit of ‘equality’. Fredman (2002, pp. 17–22) examined 
international attempts to articulate a set of values or principles informing the 
‘equality principle’, and identified four intertwined themes. 


First, she found general agreement with the principle that human dignity is inherent 
in the humanity of all people, regardless of characteristics such as race, gender or 
disability. All individuals, including people with disabilities, are entitled to equal 
dignity, and this implies that they are entitled to equal concern and respect. This is 
summed up in the UN Declaration on the Rights of Disabled Persons (1975), which 
explicitly states: 


Disabled persons have the inherent right to respect for their human dignity. Disabled 
persons, whatever the origin, nature and seriousness of their handicaps and disabilities, 
have the same fundamental rights as their fellow-citizens of the same age, which 
implies first and foremost the right to enjoy a decent life, as normal and full as possible. 
(s.3) 


However, the nature of ‘equal concern and respect’ is subject to debate. It clearly 
encompasses concepts such as ‘equality before the law’ and ‘formal equality’ (see 
chapter 2). But limiting ‘equal concern and respect’ to formal equality could result 
in wide disparities in outcomes. There is debate over whether this is consistent with 
‘the right to enjoy a decent life’. 


Second, she found that social and political recognition of injustice stemming from 
previous discrimination can lead to a restitutionary notion of redressing past 
disadvantage. Traditionally, the restitutionary functions of law have been based on 
finding individual fault and ordering individual restitution—for example, providing 
a mechanism for resolving individual complaints of discrimination. The enactment 
of the DDA explicitly endorsed the creation of:  


… a fairer Australia where people with disabilities are regarded as equals, with the 
same rights as all other citizens, with recourse to systems that redress any infringement 
of their rights ... (Australia 1992a, p. 2754) 


Moving beyond restitution for specific acts of discrimination to a more general 
restitutionary principle based on redressing past disadvantage is more controversial, 
and overlaps with Fredman’s third principle—‘redistributive justice’.  
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The principle of redistributive justice argues for government action to achieve a 
‘fairer’ distribution of benefits. Fredman found some support for redistributive 
policies where wide disparities in outcomes were regarded as incompatible with 
‘equal concern and respect’. There are some ‘redistributive’ elements to the DDA; 
for example, disability standards can direct substantial community resources 
towards activities that primarily benefit people with disabilities. 


However, debate surrounds principles of redistributive justice. How should a ‘fair’ 
distribution of benefits be defined—does it mean equality of opportunity or equality 
of outcome? How should redistribution be achieved—by supplying additional 
resources or through preferential treatment?  


Finally, Fredman found general agreement that where past discrimination has 
blocked political participation by particular minorities, legal rights might be needed 
to compensate for this absence of political voice. Otherwise, minorities are 
vulnerable to having their interests overlooked and their entitlement to equal 
concern and respect violated. The Office of the Public Advocate noted the lack of 
political power of people with disabilities: 


People who have a disability are not politically strong and their capacity to claim a 
sufficient share of government resources to improve their quality of life is very limited. 
(sub. DR310, p. 3) 


Jack Frisch provided a reasoned explanation for this lack of political voice: 
… the median voter in the median electorate dominates the political agenda. People 
with impairments are ignored because they are dispersed through all electorates, are 
marginal in every electorate, and are heterogeneous as a group and therefore do not 
have a single voice. (sub. 196, pp. 1–2) 


Overall, these social arguments reflect strong support for government intervention 
to require, at a minimum, formal equality. Formal equality would assist those who 
can participate on an equal basis once stereotyping and stigma are removed. But, as 
Fredman notes, formal equality will not improve the position of the most 
disadvantaged: 


For those whose capacities are either innately limited or have themselves been limited 
by the effects of cumulative disadvantage, an equality conditional on merit might well 
be a false promise. (2002, p. 19) 


The redistributive and participative principles discussed above imply a role for 
government beyond formal equality. However, there is no clear consensus on the 
nature or extent of that role—that is, whether it implies substantive equality or 
equality of outcome. This might be because these principles are drawn largely from 
discussions of race and sex discrimination. Although many race and sex anti-
discrimination Acts imply requirements to make ‘reasonable adjustments’ to avoid 
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discrimination, there is a lack of agreement on the extent to which differential 
treatment is justified. This is a significant issue for disability discrimination, where 
the nature of disability makes a clear articulation of the role of differential treatment 
in anti-discrimination legislation essential.  


The redistributive and participative principles raise issues about government 
responses that go beyond anti-discrimination legislation, such as the direct provision 
of resources and disability services, and affirmative action policies that require 
preferential treatment of people with disabilities. Mandating preferential treatment 
involves difficult decisions about equity and the allocation of resources. 


Implementing the social model 


The social model is based on the principle that all members of society are entitled to 
equal opportunities to participate in the economic, social and political life of the 
community. Rather than focusing on the disabling effect of an impairment, the 
social approach views disability as arising from barriers erected by society that 
exclude people with disabilities from participation. The Disability Council of NSW 
noted: 


According to the social model, a person has a disability because the society in which 
they live does not recognise disability-related requirements, and does not assist their 
access to and/or participation in society. Disability thus results from the response of a 
society towards impairment. (sub. 221, p. 2) 


In effect, the social model requires substantive equality—differential treatment for 
people with disabilities where this is necessary to achieve equal access to 
opportunities. This can require government action to dismantle physical and 
attitudinal barriers. The development of anti-discrimination legislation was largely 
due to the widespread acceptance of the social model of disability (see chapter 2). 
Legal Aid Victoria, for example, noted: 


The enactment of the DDA is both a consequence and a cause of changing attitudes 
towards disability discrimination in Australian society. These attitudinal changes reflect 
an underlying expectation that people with disabilities should be entitled to participate 
equally in society. (sub. DR290, p. 4) 


The pursuit of substantive equality is also consistent with the ‘capability’ approach 
endorsed by Nussbaum and Sen (Robeyns 2003 and see chapter 2). The capability 
approach emphasises improving people’s ‘capabilities’ that is, their effective 
opportunities. These opportunities are expanded by removing barriers to 
participation (although supporters of the capability approach might also call for 
greater resources to be devoted to allow people to take advantage of those 
opportunities). Implementation of the social model does not require equality of 
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outcome. Differential treatment is limited to overcoming barriers, after which 
individuals are treated on merit.  


International agreements 


Australia is a signatory to several United Nations and International Labour 
Organization (ILO) declarations and conventions that promote equal rights and 
opportunities for people with disabilities (see chapter 4). These agreements reflect 
an international consensus on the role of governments in protecting and enhancing 
human rights. 


As a matter of law, international agreements do not automatically apply in 
Australia; once ratified by the Australian Government they must be incorporated 
into domestic legislation to take legal effect. However, as noted by Mason CJ and 
Deane J in the Teoh case:  


… ratification of a convention is a positive statement by the executive government of 
this country to the world and to the Australian people that the executive government 
and its agencies will act in accordance with the Convention. (Minister for Immigration 
and Ethnic Affairs v Teoh (1995) 183 CLR 273) 


On signing declarations and conventions that promote the rights of people with 
disabilities, Australia undertook to give them effect in Australian law. The second 
reading speech for the Disability Discrimination Bill specifically noted that the 
DDA was a ‘significant step in fulfilling Australia’s international obligations’ 
(Australia 1992a, p. 2751). 


Conclusion 


The Productivity Commission considers that the social arguments outlined by 
Fredman provide clear support for government action to achieve formal equality for 
people with disabilities. However, Fredman’s principles provide only limited 
guidance on the extent to which governments should go beyond formal equality to 
pursue a ‘fairer’ distribution of resources. 


In contrast, the social model of disability is premised on achieving substantive 
equality for people with disabilities. Acceptance of this model requires government 
intervention to ensure that disadvantaged groups have equal access to the 
opportunities that are available to others. However, once equality of opportunity is 
achieved, the outcome achieved by each individual still depends on merit. The 
social model of disability does not require equality of outcome. 
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Finally, the Australian Government is a signatory to international agreements that 
promote equal rights and opportunities for people with disabilities. The Australian 
Government therefore has accepted a moral (if not legally enforceable) obligation to 
ensure those agreements are given force in domestic law.  


Economic reasons 


The social arguments outlined above provide the main grounds for government 
action to tackle disability discrimination. However, several authors argue that 
government intervention also can be justified on economic grounds. There is 
considerable debate about the economic merits of such intervention, and it is useful 
to start with a discussion of the ‘pure’ neoclassical economic model, before 
examining how far this theory applies to disability discrimination in the real world. 


The neoclassical model 


The neoclassical model assumes that, in most circumstances, a freely operating 
market will result in socially optimal outcomes. The discussion below focuses on 
the neoclassical view of the employer/employee relationship, but analogous 
arguments apply in many other areas of activity, such as the provision of goods and 
services. 


Neoclassical economic theory assumes that employers are solely driven by profit 
maximisation. ‘Rational’ employers will always hire the candidate with the highest 
expected productivity, taking guidance from characteristics such as qualifications, 
experience and enthusiasm. To discriminate on the basis of a person’s 
characteristics that are apparently unrelated to productivity (such as race, gender or 
disability) would be irrational, because it would not maximise the benefits the 
employer derived from that employee’s labour. The theory further assumes that 
workers will be paid according to their productivity and economic efficiency will 
result. 


This analysis does not change if some potential employees have disabilities that 
require adjustments to the workplace or to work practices. Employers whose sole 
motivation is profit will compare the potential costs and benefits associated with 
each job applicant and select the person whose net contribution to the firm’s profit 
is greatest. Adjustments will be undertaken voluntarily if their cost is more than 
offset by the improvement in productivity that they allow. In this scenario, 
expenditure by employers on adjustments would be efficient, because it would 
allow production of goods and services of greater net value than could otherwise be 
achieved. 
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In the neoclassical model, discrimination would be driven out of the market by 
competitive pressures. For example, prejudice might lead to some employers paying 
workers without disabilities more than workers of equal productivity who happen to 
have disabilities. But employers who discriminate would incur higher costs than 
non-discriminators. Over time, competition would lead to an efficient outcome, 
where only non-discriminators remain.  


The neoclassical model of the economy suggests that discrimination is ‘irrational’ 
and will be automatically stamped out by the market in the long run. The market 
will also ensure that adjustments are made voluntarily in response to special needs, 
where it is efficient to do so. There is nothing that governments could do which 
would improve on the outcome generated by well functioning markets. 


Moreover, authors such as Epstein (1992) argue that, where the conditions for such 
markets exist (itself a highly controversial area of debate), disability discrimination 
legislation is not only unnecessary, it is also harmful. For example, legislative 
requirements that ‘reasonable adjustments’ be made for workers with disabilities 
where a firm would not voluntarily have made the adjustments is inefficient, 
because it ‘requires social expenditures that could be avoided if the firm refused to 
hire the handicapped worker’ (Epstein 1992, p. 491). A market-driven solution 
would see only some firms provide adjustments, and only for some types of 
disability. These firms would be able to reap economies of scale from making 
adjustments that benefit a specific type of disability. In effect, the employment 
approach recommended by Epstein extends the current ‘business services’ model 
(supported employment services) to all employees that require disability 
adjustments. (This model has parallels in education and housing, where it could be 
argued that it is more efficient to concentrate people with disabilities in special 
schools and institutions). 


A market solution would also allow workers with disabilities to accept lower wages 
than their counterparts with no disability, as a tradeoff for adjustment costs. Such a 
tradeoff would be ‘efficient’ because each worker’s wages would reflect their net 
contribution to the firm. Setting wages at a level that reflected each individual’s net 
contribution to the firm could also result in more people with disabilities being in 
employment than at present. Epstein’s views have found echoes amongst critics of 
the employment effects of the US Americans with Disabilities Act 1990 (see 
chapter 5 and appendix A). 


The neoclassical analysis above is based on several assumptions about the nature of 
the market. If those assumptions apply, there is no economic argument for 
governments to intervene to address disability discrimination (although the social 
arguments outlined above continue to apply).  
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However, several authors argue that some of the assumptions underpinning the 
neoclassical model do not apply in the real world. At the simplest level, the 
neoclassical model is based on ‘rational’ behaviour. However, in dealing with 
emotive issues such as discrimination, a degree of ‘irrationality’ is likely. If that 
irrationality is biased in one direction (for example, widespread prejudice against 
people with disabilities), the assumptions underlying the neoclassical model do not 
hold, and there may be benefits from government intervention.  


Even within the neoclassical paradigm, there can be market failures that make anti-
discrimination legislation both necessary and efficient (Verkerke 2002; Stein 2003). 
Some possible sources of market failure are outlined below. 


Information failure  


The neoclassical model assumes that all relevant parties have equal access to 
adequate information on price, quantity, quality, timing, etc. This is rarely the case, 
because of the uncertainty inherent in any transaction, and because uncovering 
information can be costly.  


Information failures can include situations of ‘imperfect information’, where neither 
party to a transaction has adequate information. For example, in the absence of prior 
experience, employers might assume that the costs of accommodating disability are 
higher, and the likely productivity of people with disabilities lower, than is actually 
the case. If they believe their assumptions are correct, they might not seek better 
information, even if it would be in their interests to do so. Similar arguments could 
apply to people with disabilities, who might be deterred from seeking employment 
in the first place. 


Information failures can also take the form of ‘asymmetrical information’, where 
parties to a transaction do not have access to the same information. Jack Frisch, for 
example, argued that information failures meant that there was no market for 
insuring against the additional costs due to long-term and permanent disability 
(sub. 120, p. 1).  


Verkerke (2002) and Stein (2003) have argued that information asymmetry detracts 
from the efficiency of the labour market for workers with disabilities. According to 
these authors, information asymmetry in the labour market for people with 
disabilities takes a number of forms. 


• Workers with disabilities have more information than potential employers about 
the nature of their disability and the way in which it affects their productivity. 
They also have better knowledge than employers about how particular 
adjustments would improve their productivity. 
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• Employers have more information than employees about the feasibility of some 
adjustments, for example, a change in work schedules. Moreover, they also 
know better than anyone else how much such adjustments would cost. 


• Both employers and employees with disabilities have less information than 
governments about the public subsidies and programs that exist to facilitate 
workplace adjustments.  


Such information asymmetries mean that, if left entirely to the market, the matching 
of employees with disabilities with jobs will not be efficient. Verkerke (2002) 
argues, for example, that the presence of information asymmetries about hidden 
disabilities can lead to forms of market failure known as ‘churning’ and ‘scarring’ 
(see chapter 6). Both he and Stein (2003) view disability discrimination legislation 
as a corrective device which coerces information from the relevant parties, and thus 
leads to greater labour market efficiency. During preliminary negotiations, 
conciliations or court proceedings, employers and employees are forced to reveal 
information that only they hold. Governments assist in this exchange of information 
by offering free mediation, counselling and advice about adjustments and subsidies. 
This helps reduce the transaction costs associated with the uncovering of 
information. Without legislation imposing and assisting such information 
disclosure, inefficient outcomes would result: workers with disabilities who could 
be employed productively would remain unemployed, and the productivity of those 
who are employed would be impaired by inappropriate or non-existing adjustments. 


The existence of information failures does not mean that government intervention to 
correct them will always be efficient. Imperfect and unevenly distributed 
information is a feature of most markets, wherever the costs of obtaining additional 
information exceed its benefits. This explains why employer strategies such as 
statistical discrimination, which economise on the need to uncover information, 
have emerged (box 7.1). This form of discrimination could be regarded as an 
efficient response to information failure if the costs imposed on organisations and 
individuals by the information revealing process (enforced conciliation, etc.) 
outweighed the efficiency gains generated by, for example, better job matches. 
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Box 7.1 Statistical discrimination 
The theory of statistical discrimination argues that where it is difficult or expensive to 
gather full information about an individual’s productivity, it is in the employer’s interests 
to identify ‘cheap’ indicators of productivity that may be used when choosing new 
employees. Common indicators in employment decisions include years of schooling 
and relevant experience. Statistical discrimination results when employers use an 
indicator, such as disability, to predict an individual’s performance. That is, perceptions 
of the average person with a disability are used to predict an individual’s performance.  


If these perceptions about the productivity of the average person with a disability are 
inaccurate, then a whole group of potentially productive employees will be overlooked. 
On the other hand, if the employer is correct in their perceptions, then their decisions 
on average will be efficient (for the employer). The employer might not hire the best 
applicant every time (if the best applicant happens to be an ‘above average’ member of 
the overlooked group), but the employer will save on search costs over time. However, 
this might not be the best outcome for society as a whole. By employers judging 
groups rather than individuals, potentially productive employees are not employed. 
This discrimination can lead individuals to change their labour supply decisions—for 
example, they might not bother to enter the labour market or might not pursue 
vocational education and training.  


Constant rejections can also lead to ‘scarring’, where a potentially productive employee 
becomes less attractive (even to non-discriminating employers) as a result of an 
apparent poor employment history or lack of references. 


Source: Phelps 1972.  
 


Discrimination by employees and customers 


The neoclassical model predicts that employers who are prejudiced against a 
particular group will be driven out of the market by competitive pressures. 
However, the market might only drive out discrimination that derives from the 
prejudices of employers themselves. In cases where an employer discriminates to 
satisfy the prejudices of his employees or customers, discrimination can be self-
perpetuating (Schwochau and Blanck 2000). Not to discriminate in such 
circumstances would expose employers to industrial unrest and/or loss of market 
share and would thus be irrational. Where this is the case, government intervention 
to prohibit discrimination and change attitudes can result in greater economic 
efficiency. 
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Externalities 


In the neoclassical model, individuals are motivated only by self-interest and guided 
exclusively by price signals. This means that, in deciding who to employ or what to 
produce, firms generally do not factor in the effects of their decisions on people not 
directly involved in the transaction. These effects, commonly called externalities, 
can be beneficial (positive externalities) or detrimental (negative externalities) to 
those third parties. When transactions generate externalities, the private costs and 
benefits to those involved in the transaction do not match the costs and benefits to 
society as a whole. This results in market failure, whereby less (or more) of a 
commodity is produced than is efficient. Jack Frisch (subs 120, 196) argued, for 
example, that three types of externalities disadvantaged people who use wheelchairs 
(box 7.2). 


 
Box 7.2 Externalities affecting wheelchair users 
According to Frisch, three main types of externality need to be taken into account when 
deciding on the efficient provision of wheelchair access ramps: 


• Direct externalities—without a ramp, a wheelchair user might not be able to attend 
an interview for a job or might have to spend time overcoming an obstacle. 


• Network externalities—without a reliable accessible transport system, an accessible 
ramp to an amenity is less valuable because of the difficulties of getting to where 
the ramp is located. 


• Associate externalities—in the absence of either a ramp or an accessible transport 
system, an associate will need to assist the person with the disability and thereby 
spend time that could be used in employment. 


Sources: Jack Frisch, subs 120, 196.  
 


The existence of positive externalities (benefits to third parties) means that, on its 
own, the market might not produce sufficient quantities of the goods and services 
that are important to people with disabilities, such as accessible transport and 
buildings. Because this allocation of resources in the economy would not lead to 
society’s welfare being maximised, this is an inefficient outcome. 


Conclusion 


The Productivity Commission considers that, while government intervention to 
address disability discrimination might primarily be based on social arguments, 
there are also good economic reasons for government action. Neoclassical 
assumptions about ‘rational’ behaviour are unlikely to hold when dealing with 


1406







  


166 DISABILITY 
DISCRIMINATION ACT 


 


emotive issues like discrimination, and the existence of market failures means that 
relying on markets will not deliver efficient quantities of accessible goods, services, 
employment or education.  


However, the existence of market failures does not imply that government 
intervention will always improve efficiency. Government intervention can be costly 
and it might create distortions of its own. This is known as ‘government failure’.  


Governments have a range of policy tools from which to choose when considering 
how to intervene to address disability discrimination. These include deregulation, 
education and moral suasion, the provision of resources and services, as well as 
legislation such as the DDA that creates enforceable rights. These instruments are 
not mutually exclusive, but they can be characterised along a spectrum from least 
interventionist to most interventionist. The following section examines various non-
regulatory alternatives to addressing disability discrimination. 


Both social and economic arguments provide support for government intervention 
to address disability discrimination.  


7.2 Are there non-regulatory alternatives to the DDA? 


The third element of the CPA test asks whether the objectives of the DDA can only 
be met by restricting competition. This section examines non-regulatory approaches 
which could place fewer restrictions on competition and efficiency. 


Three non-regulatory alternatives to the DDA are examined below: deregulation, 
moral suasion and education, and increased public funding.  


Deregulation 


As noted earlier, the main critic of anti-discrimination legislation in general is 
Epstein (1992). He argued that—like other anti-discrimination prohibitions—
legislation prohibiting disability discrimination should be repealed. His view is 
based on a combination of libertarian and free market arguments. Libertarian 
arguments promote the ‘rights’ of employers, customers and co-workers to have 
discriminatory preferences. Free market arguments are based on the potentially 
negative effect of anti-discrimination legislation on economic efficiency.  


Epstein recommends that disability discrimination legislation be replaced with a 
system of government subsidies aimed at alleviating the cost of employing people 


FINDING 7.1 
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with disabilities. This, he argues, would introduce fiscal discipline into the disability 
accommodation process, and ensure that scarce public funds are used where they 
are most beneficial. He foresees such a system resulting in de facto specialisation, 
whereby governments would fund adjustments selectively, so that some workplaces 
would be accessible to wheelchair users, others to the sight impaired, and so on. 
Under this system, employers would only have to employ people with disabilities 
and make adjustments for them if they chose to do so (with or without government 
financial support). 


Epstein’s views have been refuted on both moral and economic grounds. First, as 
argued by Stein, it is unusual, in any analysis of social welfare, to ‘give weight to 
preferences arising from socially undesirable criteria’, such as illegal tastes or 
objectionable preferences (2003, p. 121). Thus, the fact that some members of 
society prefer to discriminate against people with disabilities should carry no more 
weight in deciding what is socially beneficial than, say, the views of racial 
supremacists on race equality. 


Second, there are sound economic reasons for imposing disability discrimination 
legislation to address the market failures outlined in section 7.1. Not only can such 
legislation improve social welfare, it can also promote the private interest of 
organisations themselves. 


Moreover, one participant argued that, even in the absence of market failures, 
Epstein’s arguments in favour of employee segregation are flawed in that they do 
not account sufficiently for the diversity of the population with disabilities (Jack 
Frisch, sub. DR331). As noted earlier, Epstein assumes that it would be efficient to 
concentrate, for example, all wheelchair users in a few specialised firms. This 
ignores the fact that wheelchair users’ skills differ as much as those of other 
employees. It cannot be assumed, therefore, that a concentration of wheelchair users 
within one firm would produce the appropriate mix of skills. Epstein’s model also 
ignores the fact that any economies of scale enjoyed by the firm might be offset, 
from society’s point of view, by the increased transport costs incurred by employees 
with a disability travelling over longer distances. 


Moral suasion and education 


Governments can use moral suasion and public education to change attitudes and 
behaviours (see chapter 10). This was the position in Australia between the passing 
of the Human Rights Commission Act 1981 and the passing of the DDA in 1992.1 


                                              
1 The Human Rights and Equal Opportunity Commission Act 1986 (HREOC Act) replaced the 


Human Rights Commission Act, but did not create any enforceable rights. 
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The Human Rights Commission Act did not create any legally enforceable rights, 
only a power for the Human Rights Commission to investigate complaints, seek to 
resolve them by conciliation, and report to Parliament on matters that could not be 
resolved. There was no recourse to the courts if conciliation was ineffective.  


Moral suasion and education can appeal to the sense of fairness of employers, 
educators, and other organisations. They tend to rely on schemes that recognise 
organisations that give people with disabilities ‘a fair go’. One such scheme—the 
Prime Minister’s Employer of the Year Awards—recognises the achievements of 
employers of people with disabilities (box 7.3). Another Australian Government 
initiative, the Gold Medal Disability Access Strategy, operated between 1998 and 
2000 with the aim of encouraging business in the four target areas of employment, 
premises, tourism and transport to improve access for people with disabilities. The 
use of such schemes could be extended to other areas of life, such as education, 
sport and entertainment. It could also apply to whole industries or activities, in an 
attempt to encourage the adoption of voluntary codes of conduct and industry self-
regulation. Such schemes would complement the educative role of the Human 
Rights and Equal Opportunity Commission (HREOC), which could be expected to 
remain even in the absence of the DDA. 


Greater emphasis on education and persuasion was the approach favoured by some 
inquiry participants representing employers. The Australian Chamber of Commerce 
and Industry stated: 


The administration of anti-discrimination law should not be solely or even substantially 
based on regulation and prosecution. Effective education, problem solving and 
voluntary compliance can and must play an important role in the administration of this 
law. … Prosecution, prohibition and enforcement based approaches cannot change 
attitudes and expectations of employers. (sub. DR288, p. 9) 


The Australian Industry Group agreed: 
HREOC should devote more resources to working with [Australian Industry] Group 
and other employer groups to educate their member companies about the issues in a 
positive way, rather than just focusing on legal obligations. … Education and 
awareness programs which are channelled through respected industry bodies, such as 
[Australian Industry] Group, are likely to be more effective than ‘broad-brush’ 
approaches. (sub. DR326, p. 5) 
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Box 7.3 The Prime Minister’s Employer of the Year Awards 
The Prime Minister’s Employer of the Year Awards scheme was launched in 1990. The 
scheme gives recognition to employers of people with disabilities in several categories: 
national corporations, small business, medium business, large business, higher 
education institution and government agency. Employers can be state-based or 
operate nationally. 


Employers can self-nominate or be nominated by others. Entrants are judged against 
the following criteria by an independent panel including business, disability, community 
and government representatives: 


• conditions of employment 


• length of employment and nature of work 


• inclusive practices within the workplace 


• initiatives undertaken by the employer to assist employees, and 


• promoting and encouraging the employment of people with disabilities. 


In 2003, more than 350 employers were nominated for the Awards. All winners are 
flown to Canberra to attend the Awards ceremony and all participating employers and 
nominators are invited to attend the Awards ceremony. All participating employers and 
nominators receive certificates of recognition. 


Sources: FaCS 2003a, 2003b.  
 


Although moral suasion and community education can play an important part in 
reducing disability discrimination (with or without an associated system of 
rewards), this approach is unlikely to succeed without legislative backing, for two 
reasons. First, the existence of primary legislation prohibiting discrimination is 
itself a crucial educational tool. The DDA and associated instruments symbolise 
society’s commitment to the eradication of disability discrimination, and so raise 
awareness in a way that public campaigns alone might be unable to achieve (see 
chapter 10).  


Second, on its own, an education strategy is only effective for certain individuals 
and organisations. According to Kagan and Scholz (1984), education is the most 
effective way of convincing ‘political citizens’ of the merits of a law or regulation. 
‘Political citizens’ are those organisations and individuals that are initially 
unconvinced that the law is a sensible one and are inclined to disobey it. However, 
education will not change the behaviour of ‘rational calculators’ who defy the law 
because they decide that the benefits of non-compliance exceed the expected costs 
of being detected. Experience in the area of equal opportunity for women in the 
workplace has shown that ‘naming and shaming’ is not sufficient to get some 
organisations to comply with anti-discrimination legislation. For this group, 
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legislation involving deterrence and penalties represents the best strategy for 
inducing compliance. As the Equal Opportunity Commission Victoria commented, 
there will always be employers ‘who aren’t convinced by educative measures and 
who aren’t convinced to comply proactively’ (trans., p. 2599). 


Increased public funding 


Governments have a number of instruments at their disposal with which to alleviate 
disability discrimination and its manifestations. They can provide resources or 
services directly to people with disabilities, or indirectly through organisations 
ranging from advocacy services to employers and educators. Current government 
aids include income support, disability services, taxi vouchers, companion cards, 
and wage, accommodation and operating subsidies. Broadly speaking, their aim is 
to compensate people with disabilities for any disadvantages they suffer and help 
them achieve equal participation in the community. 


Undoubtedly, the combined effect of the panoply of government measures in this 
area results in improvements in the quality of life of people with disabilities, both 
materially and psychologically. These measures might also mean that people with 
disabilities are better placed to fulfil all their capabilities for ‘being and doing’ (see 
chapter 2). 


It might be argued, therefore, that increased government funding of disability 
services could replace disability discrimination legislation. In employment, for 
example, governments could provide all employees with disabilities with the kind 
of intensive human and financial assistance that is currently provided by open and 
supported employment services (see chapter 15). 


However, such an approach has a number of shortcomings. First, it does not address 
discriminatory behaviours and attitudes, thus doing little to remedy situations where 
people are discriminated against because of pure prejudice.  


Second, although subsidies might improve access in some situations, they are not 
always sufficient. For example, providing subsidies to individual people with 
disabilities is unlikely to lead to improved access to mainstream public transport. 
Providing subsidies to service providers directly could improve access in some 
circumstances but, if there are many providers, it might be difficult to tailor 
subsidies to each situation. And where there are strong network effects (for 
example, where the benefits are dependent on coordinated action by several parties) 
subsidies might have to be underpinned by regulation to prevent ‘hold out’ 
problems (where one party refuses to cooperate).  
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Third, substantial funding might be required to compensate people with disabilities 
for the consequences of discrimination. This could potentially cost the community 
more than removing discriminatory barriers. People with disabilities would also 
continue to bear the personal costs of discrimination. 


Fourth, increased reliance on subsidies could also lead to a situation of ‘moral 
hazard’, whereby employers and employees take advantage of information 
asymmetries to exaggerate their needs and claim excessive subsidies from the 
government. 


Finally, such an approach is likely to be considered a return to disability policy as 
‘welfare’ or charity, rather than enhancing equality.  


Funding issues are examined in more detail in chapter 15. 


Conclusion 


As noted in chapter 6, disability discrimination legislation such as the DDA has the 
potential to restrict competition. In accordance with its terms of reference for this 
inquiry and the requirements of CPA reviews, the Productivity Commission 
therefore has considered possible non-regulatory alternatives that would place fewer 
restrictions on competition and efficiency.  


In essence, non-regulatory alternatives would rely on a combination of market 
forces, community education, self-regulation and increased funding. These may or 
may not be augmented by a system of government awards and subsidies, designed 
to create incentives for organisations to refrain voluntarily from discriminating. 


The Commission considers that these alternatives are not adequate substitutes for 
anti-discrimination legislation such as the DDA. There are sound human rights and 
economic reasons for having some form of legislation prohibiting disability 
discrimination, and requiring the parties concerned to negotiate efficient solutions. 
Complementary policies have an important role to play in reducing disability 
discrimination and its effects, but they cannot entirely substitute for the symbolic 
and material benefits of an Act.  


The objectives of the Disability Discrimination Act 1992 can only be met by 
legislation that potentially could restrict competition. Non-regulatory approaches 
can complement the operation of anti-discrimination legislation, but cannot 
substitute for it. 


FINDING 7.2 
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7.3 Federal or State responsibility? 


Section 7.2 concludes that anti-discrimination legislation is necessary. However, 
such legislation could take different forms. A fundamental issue is determining the 
appropriate level of government responsibility—a regulatory alternative to the DDA 
would be to rely solely on State and Territory anti-discrimination legislation to 
address disability discrimination. 


All jurisdictions have adopted similar complaint-based anti-discrimination 
legislation, but their Acts have important differences. This report touches on many 
of these differences, including the definitions of disability and discrimination, the 
coverage of organisations, and the wording of exemptions. This section looks at the 
advantages and disadvantages of having both national and State and Territory 
legislation covering the same field, along with options for a national approach.  


Disadvantages of the current arrangements 


There are several disadvantages to the current arrangements, many related to their 
lack of uniformity.  


First, many inquiry participants stated that there was confusion about the respective 
roles of each level of government (The National Disability Advisory Council, 
sub. 225, p. 3; The Equal Opportunity Commission Victoria, sub. 129, p. 36; 
Disability Rights Victoria, sub. 95, p. 3; Carers Australia, sub. 32, p. 5). The 
Northern Territory Disability Advisory Board, for example, argued that: 


… this creates unnecessary confusion for people with disabilities. It provides an avenue 
for the passing on of responsibility by levels of government. It is hard to imagine why 
we need separate Commonwealth and Territory/State legislation when we are dealing 
with the same target group. (sub. 121, p. 4) 


Many people are not aware that they have a choice of jurisdiction in which to make 
a complaint. Those who are aware of their options might not appreciate the 
differences between the laws of different jurisdictions. This lack of awareness can 
cause serious problems for complainants, as a complaint inappropriately initiated 
under State or Territory Acts cannot be reheard under the DDA. This creates 
potential for complaints to go unheard, if a State or Territory body accepts a 
complaint, and then realises that the complaint should be handled by HREOC. Such 
situations have arisen in Tasmania (Anti-Discrimination Commission Tasmania, 
trans., p. 311). 


Second, lack of uniformity can add to the compliance costs for organisations. In any 
one State or Territory, organisations must comply with two potentially conflicting 
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statutes and deal with different complaint processes. This issue is exacerbated 
greatly for businesses that operate in more than one State. National organisations 
are required to comply with nine different Acts (eight different State and Territory 
Acts and the DDA). The Australian Industry Group stated: 


… employers are required to comply with anti-discrimination legislation which differs 
between the Commonwealth and the States and differs from State to State. It is 
essential that the Commonwealth, States and Territories continue to strive to achieve 
consistency amongst anti-discrimination laws. (sub. DR326, p. 20) 


Third, the administrative costs of nine separate agencies administering nine parallel 
Acts are likely to be more substantial than those of a nationally uniform approach. 
Other costs arise from educating the public and training advocates about the 
different Acts. However, a national approach would not be costless. Negotiating a 
uniform approach among the jurisdictions would take time and effort, as would 
efforts toward improving that common approach over time.  


Fourth, the current lack of uniformity means that people in different Australian 
jurisdictions are afforded different levels of protection. Complainants (or 
respondents) in one State might suffer injustice compared to complainants (and 
respondents) in other States or when compared to protection existing under the 
DDA. Nolan (2000) noted practical examples of such situations in Australia, and 
argued that something as fundamental as human rights should not vary from 
jurisdiction to jurisdiction, and it is the responsibility of the Australian Government 
to uphold those rights, not the States and Territories. A nationally uniform approach 
would better articulate and demonstrate the international obligations of the 
Australian Government. As Nolan (2000) observes, it accords better with the 
essence of our human rights obligations. 


Finally, lack of uniformity means that case law in one jurisdiction is not necessarily 
applicable in other jurisdictions. Given the relatively small number of disability 
discrimination cases taken to court (see chapter 13), uniform legislation in each 
jurisdiction would help to establish useful precedents more quickly. 


The Anti-Discrimination Board of NSW summarised many of the issues in a 
submission to an Australian Law Reform Commission inquiry:  


Uniformity or, at a minimum, greater harmonisation of federal, State and Territory anti-
discrimination legislation is crucial to an effective legislative regime to provide 
protection against genetic discrimination. It would ensure that people are afforded 
equal protection under the Australian law, regardless of which State or Territory people 
reside [in] and where the conduct occurs within Australia. Uniformity would reduce the 
complexity of jurisdictional decisions about whether to proceed under State/Territory 
or federal legislation for the would-be complainants. It also supports greater certainty 
about people’s rights and responsibilities under anti-discrimination law, rather than 
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such understanding being undermined by uncertainty which arises when there are 
inconsistencies between different federal, State and Territory laws. Uniformity of anti-
discrimination legislation would enhance certainty by increasing the likelihood that 
case law from one jurisdiction is applicable in another and for precedent to be applied. 
(ALRC 2003, p. 317)  


Advantages of the current arrangements 
There are some significant advantages in both the Australian Government and 
States and Territories having anti-discrimination legislation. First, the States 
arguably have clearer Constitutional power to legislate in this area than is possessed 
by the Australian Government. The Australian Government has no specific 
Constitutional power in this area, but relies on various heads of power such as the 
external affairs and corporations powers in the Commonwealth Constitution. For 
example, as noted in chapter 11, doubts about the Australian Government’s 
constitutional power could limit its ability to legislate to address disability 
vilification. State and Territory legislation provides a valuable ‘second line’ of 
protection if the DDA were to face Constitutional challenge.  


Second, the national DDA supports State and Territory legislation by providing a 
national framework, and by providing coverage of federal departments and 
agencies. These were cited as two important reasons for introducing the DDA (see 
chapter 4) and remain valid. 


Third, the current arrangements have important symbolic value. State and Territory 
governments play a major role in many facets of people’s lives, and anti-
discrimination legislation is an important statement about the human rights 
principles that underpin their view of society. Many federal systems of government 
have human rights protections at different levels of government (Degener and 
Quinn 2002a).  


Fourth, in some areas, State and Territory legislation might be superior to the 
DDA—for example, in relation to senior State government appointments and 
complaints of discrimination on multiple grounds (including grounds that are not 
covered by federal discrimination legislation). As jurisdictions review their 
legislation over time, there is an opportunity for regulatory benchmarking and 
learning by example. These processes can encourage innovative solutions.  


Finally, the presence of two legislative processes enables users to choose the Act 
that best suits their needs. HREOC argued that choice of jurisdiction might give 
complainants more options or different coverage: 


HREOC is not convinced that choice of jurisdiction presents a major barrier to people 
lodging complaints, any more than consumer choice in markets should be viewed 
principally as presenting confusing barriers rather than opportunities. (sub. 219, p. 25) 
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Currently, the large majority of complaints are made under State and Territory 
Acts—perhaps because the tribunal-based State processes are more accessible to 
people with disabilities (see chapter 13). However, a significant group prefer to 
make complaints under the DDA, especially where the action to which they object 
relates to a federal agency or has a national dimension (such as for interstate 
transport).  


A national approach 


The Productivity Commission has considered whether a uniform national approach 
might address some of the above disadvantages. There are several ways of 
establishing such a national approach: the States and Territories could adopt a 
‘legislative compact’, under which identical mirror or template legislation is passed 
in each jurisdiction; the States and Territories could refer their powers in this area to 
the Australian Government; or the Australian Government could unilaterally move 
to take over the field. None of these approaches would be easy to implement.  


A legislative compact 


Australian governments could agree to adopt a legislative compact—this approach 
has been adopted in other areas to introduce uniform legislation at the State and 
Territory level, most recently in relation to uniform gun laws. This option would 
have to be complemented by an abbreviated DDA that covers the federal level. 
However, it is likely to be very difficult to negotiate agreement on such sensitive 
legislation for several reasons.  


• Despite some convergence of the various Acts, they still contain notable 
differences. This is an historic accident in part, but differences might also reflect 
the genuine desires of some jurisdictions to tailor otherwise similar legislation to 
their own purposes. The fact that some State and Territory Acts rely on a 
comparator for defining direct discrimination and some do not presumably 
reflects real differences in opinion about which approach is best suited to the 
needs of that jurisdiction.  


• The State and Territory Acts are all omnibus Acts that cover discrimination on a 
number of grounds. It would be impossible to negotiate a uniform approach to 
disability without including those other grounds. As this report has illustrated, 
there are some substantial differences in the way in which the different federal 
anti-discrimination Acts approach similar issues.  


• Most State and Territory Acts significantly predate the DDA, some having been 
introduced during the 1970s. Achieving consensus in this environment would be 
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difficult as some jurisdictions are likely to be reluctant to give up hard won 
rights for disadvantaged groups.  


• The Australian Government does not have the same bargaining strength in this 
field as it has had in others. It was able, for example, to obtain the agreement of 
the States and Territories to implement (relatively) uniform disability service 
Acts through the broader Commonwealth State Disability Agreement (CSDA) 
negotiations, which also included federal funding for disability services.  


Referral of powers 


Under section 51(xxxvii) of the Commonwealth Constitution, the Commonwealth 
Parliament may make laws on matters ‘referred’ to it by the Parliament or 
Parliaments of any State or States. However, the difficulties in negotiating a 
legislative compact between governments discussed above also apply to the option 
of the States referring their powers in this area to the Australian Government. 


Federal law ‘covering the field’ 


The third option is based on the operation of section 109 of the Constitution, under 
which federal laws displace the operation of State and Territory laws to the extent 
of any inconsistency between the two (assuming the Australian Government has 
Constitutional power to legislate in an area). Inconsistency can arise either 
directly—where the two laws would lead to different results—or through the federal 
law being found to be intended to ‘cover the field’ and not leave any room for State 
laws to operate. This makes it (theoretically) possible for the Australian 
Government to ‘take over the field’ and extinguish the role of the State and 
Territory governments in this area.  


The DDA was never intended to ‘cover the field’. It expressly states that it is not 
intended to displace State or Territory laws that deal with disability discrimination 
that are capable of operating concurrently with the DDA (s.13). Although the 
Australian Government might be able to act unilaterally, this approach would 
unnecessarily strain government relationships in an area in which cooperation and 
goodwill are essential ingredients of effective anti-discrimination policy. In 
addition, this approach would also put more reliance on the Constitutional power of 
the Australian Government to legislate in this area—an ability that is not as clear 
cut as it is for the States.  
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Conclusions 
The problems of trying to negotiate a uniform national framework and the 
disruption that this effort would cause suggest that the best course of action is for 
both levels of government to continue to legislate in this area. 


Convergence of anti-discrimination legislation in different jurisdictions is likely to 
reduce the disadvantages of current arrangements over time. HREOC stated: 


… overlapping coverage of the DDA and State and Territory discrimination have 
lessened in recent years with most jurisdictions now having coverage and definitions 
very similar to those of the DDA. (sub. 143, p. 42) 


The development of DDA disability standards and industry codes in an increasing 
number of areas will drive further convergence of the DDA and State and Territory 
anti-discrimination legislation (see chapter 14). Over time, people with disabilities 
and organisations will benefit from increasing uniformity and certainty. It is 
possible, therefore, that a uniform national approach will emerge by default, as the 
disability standards become the overarching regulatory framework governing 
compliance by organisations. There is nevertheless some confusion about the 
impact of DDA disability standards on State and Territory legislation (this issue is 
discussed in chapter 14). 


There is also scope for government action to reduce confusion and to improve 
cooperation. Clarifying the relationship between the federal and State/Territory 
approaches to anti-discrimination, and improving cooperation across jurisdictions, 
will improve the efficiency and effectiveness of anti-discrimination laws and 
programs, and lead to better outcomes for people with disabilities.  


The Productivity Commission has addressed some of the areas in which further 
cooperation could pay dividends. Given that all jurisdictions have similar goals, 
working together in education and awareness initiatives is encouraged (see 
chapter 10). The Productivity Commission recommends that the Australian, State 
and Territory governments improve cooperative arrangements at the ‘shopfront’ 
level, to provide a single point of contact for members of the public (see 
chapter 13). This approach would help address the unnecessary confusion among 
complainants about where to direct their complaint. 


State and Territory anti-discrimination legislation can complement the operation of 
the Disability Discrimination Act 1992, but cannot substitute for it.  


FINDING 7.3 
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7.4 A separate Act or omnibus legislation? 


The Australian Government has legislated separately for different grounds of 
discrimination (sex, race, disability and, under a recently passed Act, age). This 
occurred partly because the Government progressively introduced various anti-
discrimination Acts as it signed related international agreements. Linking each Act 
to specific agreements gives it greater protection from constitutional challenge.2 As 
noted, the States and Territories have no such constitutional limits in the area of 
anti-discrimination law, and all have chosen to introduce omnibus legislation that 
covers discrimination on a number of grounds.  


The advantages of an omnibus Act might include a reduction in the volume of 
material that businesses and their advisers have to apply, and the removal of 
inconsistencies in the approach of discrimination laws passed at different times. 
These inconsistencies could include differences in definitions, coverage and 
defences, and in the functions or powers available to HREOC. There are also some 
advantages in administrative handling of cases involving discrimination on a 
number of grounds. However, inquiry participants tended not to support an omnibus 
anti-discrimination Act (box 7.4). 


HREOC argued that many advantages of the omnibus approach can be gained 
without the need for a single Act. An amending Act, for example, could harmonise 
provisions in separate anti-discrimination laws to whatever extent is justified, while 
leaving separate laws (sub. 143). This approach has occurred in relation to 
complaints, with the consolidation of complaints provisions into the Human Rights 
and Equal Opportunity Commission Act 1986 (HREOC Act).  


HREOC also noted that the State and Territory omnibus laws, in most cases, are 
structured with separate divisions for the different grounds of discrimination. 
Further consolidation of federal anti-discrimination Acts would be likely to follow a 
similar structure, which would not necessarily make using and understanding 
federal anti-discrimination laws significantly clearer (sub. 143). 


Although difficult to quantify, the symbolic importance of the DDA should not be 
underestimated. Many inquiry participants emphasised this point, and their views 
are well represented by the comments of Elizabeth Hastings, the first Disability 
Discrimination Commissioner:  


People who are accustomed to segregation into specialised services and facilities may 
not believe that a mainstream general anti-discrimination law actually is intended for 


                                              
2 The Australian Government does not have explicit power to legislate on human rights, but largely 


relies on the external affairs power to legislate to implement international agreements (see 
chapter 4). 
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their use. In this sense having a specifically named Disability Discrimination Act may 
serve in a way analogous to the access symbol on the door of a structure ... (Hastings 
1997, p. 10) 


 
Box 7.4 Inquiry participants’ views on an omnibus Act 
The Equal Opportunity Commission Victoria stated that community members had 
mixed views. An omnibus Act would: 


• more clearly acknowledge that some people experience discrimination on various 
grounds concurrently, and better reflect the intersection of types of discrimination and 
disadvantage as they impact upon people’s lives; and  


• be consistent with jurisdictions such as the United Kingdom and Northern Ireland, which 
have moved or are moving from distinct age, sex, race and disability discrimination 
legislation to a single equality statute.  


However, strong views were expressed … in favour of retaining the DDA as specific 
disability discrimination legislation. These views were mainly based on the perception that 
the existence of disability-specific legislation is empowering for many people with disabilities. 
(sub. 129, p. 38) 


The Anti-Discrimination Commission Queensland supported the current approach: 
The Commonwealth legislation has a high public recognition factor because it is individually 
titled. This is particularly important for many people with disabilities who may have less 
access to information than others. In State and Territory anti-discrimination legislation, 
disability is just one ground amongst many—often more than a dozen. (sub. 119, p. 5) 


The Physical Disability Council of Australia saw no benefit in omnibus legislation: 
Sex, race, disability, age and other forms of discrimination may share some antecedents and 
characteristics. But there are subtle (and not so subtle) differences. … we feel strongly that 
federal law should continue to apply the principle of horses for courses. Anti-discrimination 
laws should remain distinct and separate but share a common commitment to eradicate 
discrimination in whichever way it is made manifest. (sub. 113, pp. 8–9) 


The Public Advocate in Victoria supported a stand-alone DDA: 
The DDA is better known and understood precisely because it is not part of omnibus 
legislation. (sub. 91, p. 2) 


The Disability Services Commission supported the current approach: 
There are concerns that the disability specific focus and mechanisms of the DDA, which are 
so effective in redressing discrimination, would be lost if the Commonwealth adopted 
omnibus legislation similar to that used by the States. (sub. 44, p. 6)  


 


The Productivity Commission considers that there are good reasons to retain the 
present suite of Australian Government anti-discrimination Acts. Perhaps most 
significantly, a stand-alone Act is a powerful symbol of the Government’s 
commitment to people with disabilities. In addition, redrafting the Acts would 
require considerable resources for perhaps little gain. It is possible that the process 
of redrafting might lead to some watering down of rights contained in the individual 


1420







  


180 DISABILITY 
DISCRIMINATION ACT 


 


pieces of legislation. However, it is also possible that some rights might improve. 
Finally, the Australian Government’s powers to legislate in this area are not as clear 
as those of the States, and consolidating all grounds into one Act might make it 
more vulnerable to constitutional challenge. 


7.5 What should be the objects of the DDA? 


The CPA states that a legislation review should ‘clarify the objectives of the 
legislation’ (CPA p. 20). Although the terms of reference for this inquiry do not 
explicitly require the Productivity Commission to clarify the objectives of the DDA, 
it is still important to assess whether they adequately reflect the social and economic 
reasons for government involvement (section 7.1), and whether any changes are 
required.  


The DDA has three stated objects: to eliminate disability discrimination; to ensure 
equality before the law; and to promote community acceptance (see chapter 4). 
Most inquiry participants said these objects are clear and appropriate, or did not 
comment on them. The Mental Health Legal Centre echoed the words of several 
inquiry participants in declaring ‘the objects of the Act are clear and concise’ 
(sub. 108, p. 2). The Queensland Anti-Discrimination Commission noted: 


The objects of the DDA are obviously aspirational, verbalising a desired community 
standard, as is appropriate for legislation of this kind. (sub. 119, p. 11) 


Other inquiry participants raised issues regarding the objects of the DDA. First, 
HREOC said the current objects are appropriate and workable (sub. 143, p. 35), but 
suggested that ‘the object of eliminating discrimination could be supplemented with 
a more positive equality object’ (trans., p. 1148). The Equal Opportunity 
Commission WA (sub. 236, p. 2) also ‘suggested the object “equality” be promoted’ 
in the DDA. 


The first object in the DDA—to eliminate discrimination (as far as possible) in the 
areas to which the DDA applies—aims to remove the barriers that impede equality 
of opportunity for people with disabilities. The DDA appears to imply a 
requirement for limited differential treatment to remove such barriers (substantive 
equality), but it does not go so far as to require equality of outcomes.  


Substantive equality is the appropriate goal for anti-discrimination legislation. 
Improved outcomes for people with disabilities are important, and should ultimately 
flow from the improved opportunities made possible by the DDA. However, the 
nature of some people’s disabilities may be such that they cannot take advantage of 
the opportunities created by the DDA, without additional disability services or 
preferential treatment. The establishment, funding or eligibility criteria of disability 
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services should not be subject to the DDA (see chapter 15). Similarly, any attempt 
to improve outcomes through preferential treatment should be pursued directly, not 
through the DDA (see chapter 8). 


A second issue regarding the DDA’s objects was raised by the Darwin Community 
Legal Service. It questioned the qualifications that appear in the first two objects: 


We question why the objects (a) and (b) contain the words ‘as far as possible’ and ‘as 
far as practicable’. We believe those words perpetuate stereotypes of persons with 
disabilities as ‘different’ and that there is some qualification to the absolute right to be 
treated in a non-discriminatory fashion and equally before the law to be afforded to 
people with disabilities. (sub. 110, p. 3) 


These qualifications reflect the ‘aspirational’ quality of the objects, while also 
recognising that the elimination of all disability discrimination in all circumstances 
is not achievable in practice. They are reflected throughout the DDA, through 
devices such as the requirement to meet the ‘inherent requirements’ of employment, 
the ‘unjustifiable hardship’ limits on the provision of adjustments, and the 
‘reasonableness’ test for indirect discrimination (see chapter 8). In addition, there 
are practical limits to achieving equality before the law for some people with 
cognitive disabilities (see chapter 9). Similar qualifications are featured in the 
objects of the Age Discrimination Act recently passed by both houses of Parliament.  


A third issue was raised by the New South Wales Council for Intellectual Disability, 
which said ‘the objects of the DDA need to be broadened’ to acknowledge the 
special needs of people with intellectual disabilities in the legal system (sub. 117, 
p. 5). The DDA seeks to eliminate discrimination and promote equality before the 
law for all people with disabilities. It clearly includes people with intellectual 
disabilities in its broad definition of disability (see chapter 9). It would be 
inappropriate for the objects to single out the special needs of one group of people 
with disabilities, however valid they might be. 


Fourth, the Aboriginal and Torres Strait Islander Commission (ATSIC) wanted the 
objects of the DDA to acknowledge the special needs of Indigenous people with 
disabilities: 


While ATSIC considers that the objects of the DDA (s.3) are of sufficient scope, it 
wants the section to specifically recognise the situation of Indigenous people with 
disabilities. It therefore proposes that section 3 of the DDA should include the specific 
aim of ensuring that Indigenous people with disabilities are fully able to exercise their 
rights, recognising that, in the case of Indigenous people, disadvantage associated with 
disability is compounded by highly adverse social conditions involving a range of 
negative factors concerned with matters such as health, education, employment and 
infrastructure services. (sub. 59, p. 3) 
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HREOC agreed that Indigenous people with disabilities face greater disadvantage 
than other people with disabilities, but argued that these disadvantages should be 
addressed directly through improved delivery of health, education, employment and 
other services, rather than indirectly through the DDA. HREOC further suggested 
that it might be beneficial to include a provision in relevant laws: 


… requiring powers and functions to be exercised having regard to the needs and rights 
of Indigenous people with disabilities. … HREOC is also currently considering 
possible areas for inquiry regarding particular disadvantages experienced by Indigenous 
people with disabilities. (sub. 219, pp. 3-4) 


The Productivity Commission agrees with HREOC on this issue. The disadvantages 
faced by Indigenous people with disabilities in Australia are significant and require 
redress. However, amending the objects of the DDA is unlikely to be an effective 
method of ensuring improvements in the provision of health, education and other 
services for Indigenous people with disabilities. As noted by HREOC, the DDA 
could be used, for example, to improve assistance and adjustments for the education 
of Indigenous children with hearing loss, but it cannot be used to prevent the 
hearing loss in the first instance (sub. 219, p. 4). Such deficiencies in the provision 
of crucial services need to be addressed directly.  


The DDA addresses discrimination against all people with disabilities, including 
Indigenous people with disabilities and other people with multiple disadvantages. In 
some instances, where an incidence of discrimination is based on race and/or 
disability, the Racial Discrimination Act 1975 might be a more direct and 
appropriate avenue for addressing discrimination against Indigenous people with 
disabilities. 


A fifth issue raised by some inquiry participants was a desire for the DDA to 
address discriminatory attitudes and behaviour in an ‘holistic manner’, to promote a 
truly inclusive community. For example, Dorothy Bowes (trans., p. 1987) said the 
DDA should focus more on ‘social conscience’ and ‘social issues’ as well as 
business and economic issues. In a related vein, Val Pawagi (sub. 191, p. 1) said the 
DDA should also address the personal sphere by encompassing ‘dignity and respect, 
self-determination (decision making and choice), personal relationships, sexuality, 
marriage, parenthood, financial management, culture and religion’.  


These concepts could be regarded as aspects or examples of achieving full 
community acceptance. There are risks in seeking to spell out aspects of the objects 
of the DDA in too much detail, particularly when they encompass aspects of private 
life that are not (or cannot be) addressed by the substantive provisions of the DDA. 
As noted, the DDA is about eliminating discrimination and promoting substantive 
equality of opportunity. It is not practical—and probably not feasible—for an anti- 
discrimination Act to go beyond these objects. 
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The objects of the Disability Discrimination Act 1992 (s.3) are appropriate and do 
not require amendment. 


7.6 Competition Principles Agreement conclusions 


Chapter 6 addressed the first two questions of a CPA legislation review. It 
concluded that: 


• The DDA appears likely to have produced net benefits for the Australian 
community to date. But care needs to be taken in the way the DDA is 
implemented through standards if it is to continue to produce net benefits in the 
future. This will require an appropriate balance be kept between requirements 
and safeguards. 


• Although the DDA has the potential to restrict competition in the Australian 
economy, current restrictions on overall levels of competition appear negligible.  


This chapter addressed the third and final question of the review, and concludes 
that: 


• The objectives of the DDA can only be met by such legislation. Non-regulatory 
approaches can complement the operation of anti-discrimination legislation, but 
cannot substitute for it. 


• State and Territory anti-discrimination legislation can complement the operation 
of the DDA, but cannot substitute for it. 


Overall, the Productivity Commission is satisfied that the DDA has, to date, met the 
requirements of CPA legislation reviews and, with appropriate amendments, will 
provide net community benefits into the future. The remaining chapters of this 
report examine ways of enhancing the benefits of the Act and minimising its costs, 
in order to ensure it continues to provide net benefits to the Australian community 
as a whole. 


The Disability Discrimination Act 1992 meets the Competition Principles 
Agreement legislative review requirements.  


FINDING 7.4 


FINDING 7.5 
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8 Eliminating discrimination 


The first objective of the Disability Discrimination Act 1992 (DDA) is concerned 
with eliminating discrimination. In chapter 7, the Productivity Commission argued 
that this can require substantive equality between people with and without 
disabilities. This chapter looks at the case for including a duty to make reasonable 
adjustments that would give effect to this principle. Making adjustments to create 
substantive equality involves important efficiency and equity issues. The chapter 
accordingly looks at the major safeguards in the DDA, and at issues concerning 
who pays for adjustments. (The second and third objects of the DDA are addressed 
in chapters 9 and 10 respectively.) 


The DDA currently contains many provisions to promote the rights of people with 
disabilities not to be discriminated against on the grounds of their disability. For 
example, it makes it unlawful to discriminate on the ground of disability in a 
number of different areas, such as employment, education, and access to premises. 
The DDA also contains provisions to introduce disability standards which can 
elaborate on the way the Act should apply to particular areas; it encourages 
organisations to prepare action plans; and while it includes some penalties, its 
emphasis is on conciliation and attitudinal change.  


All of these features need do no more than underpin its role as an instrument for 
upholding formal equality. But the DDA goes further than this, or at least it appears 
to. Although it does not contain an express obligation to make adjustments, it 
contains features that imply that reasonable adjustments should be made under 
certain circumstances. These features imply that the DDA is at least in part 
concerned with creating substantive equality based on reasonable adjustments.  


8.1 Reasonable adjustments 


No issue caused as much comment during this inquiry as ‘reasonable adjustments’. 
The many comments the Productivity Commission received on this subject shows 
that reasonable adjustments can mean different things to different people. To many 
people, reasonable adjustments embody the very essence of disability 
discrimination legislation—that the disabling barriers in the community should be 
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addressed through a duty to make adjustments. To some others, the term meant 
affirmative action.  


In this section, the Commission looks at what the DDA currently says about a duty 
to make reasonable adjustments; what the Parliament might have intended the DDA 
to say; how the courts have interpreted the DDA; and how a duty to make 
reasonable adjustments might be incorporated into the Act. Inquiry participants’ 
views and the way reasonable adjustments are addressed in some other countries are 
also examined. Finally, consideration is given to whether an additional anticipatory 
duty on employers is required. 


What the DDA says about adjustment 


There is no explicit statement in the DDA that says that adjustments must be made 
to meet the needs of people with disabilities. For example, the term ‘reasonable 
adjustments’ (sometimes also called ‘reasonable accommodations’) does not appear 
anywhere in the DDA. However, various sections of the Act seem to imply, or have 
been interpreted, to require that ‘reasonable adjustments’ be made in certain 
circumstances. These include the definition of discrimination (s.5(2)), the 
reasonableness component of the definition of indirect discrimination (s.6(b)), the 
unjustifiable hardship defence (for example, s.15(4)(b) in relation to employment), 
and the section 15 prohibitions on discrimination in employment. Drawing on some 
of these sections, the Human Rights and Equal Opportunity Commission (HREOC) 
claims that employers are required to make reasonable adjustments (HREOC 2003f, 
p. 10). 


The definition of direct discrimination 


The DDA states that circumstances are not considered to be ‘materially different’ if 
‘different accommodation or services’ are required by a person with a disability 
(s.5(2)).  


There is a long history of debate over whether or not this section implies an 
obligation to make adjustments by providing different accommodation or services. 
The meaning of this section has been considered variously by HREOC 
Commissioners, the Federal Court, and most recently the High Court. In one of the 
most influential cases, A School v HREOC and Anor, Mansfield J rebutted the 
respondent’s argument that the DDA did not impose a positive obligation to treat a 
person with a disability more favourably than a person without a disability. His 
Honour commented that:  
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… it is not necessarily the case that, where the DDA applies to a particular relationship 
or circumstance, there is no positive obligation to provide for the need of a person with 
a disability for different or additional accommodation or services. ((1998) FCA 1437) 


Subsequently, HREOC Commissioner McEvoy said: 
… the substantial effect of section 5(2) is to impose a duty on a respondent to make a 
reasonably proportionate response to the disability of the person with which it is 
dealing … so that in truth the person with a disability is not subjected to less favourable 
treatment than would a person without a disability in similar circumstances. (McEvoy 
(HREOC unreported 2000), quoted in HREOC 2003b, p. 75) 


By contrast, the opposite view—that section 5(2) does not impose a duty to provide 
the different accommodations required by a person with a disability—was found in 
Clark v Internet Resources (Commissioner Mahoney, HREOC 2000) and 
Commonwealth of Australia v Humphries ((1998) 1031 FCA).  


This issue came to a head when the High Court considered the Purvis case 
involving alleged discrimination against a student in a NSW school (Purvis v New 
South Wales (Department of Education and Training) (2003) HCA 62). As noted by 
Lee Ann Basser, although the majority of judges in this case ‘did not consider the 
duty to make reasonable adjustments in any detail, the minority considered the issue 
in some detail’ (sub. DR266, p. 2). Justices McHugh and Kirby, in the minority, 
concluded, among other things, that s.5(2) does not impose an obligation to make 
adjustments and that failure to provide adjustments is not a per se breach of the Act. 
They found that the ‘failure to provide the required accommodation goes to the 
issue of materially different circumstances, not obligation.’ ([2003] HCA 62) 
According to Lee Ann Basser, the view of McHugh and Kirby JJ is that: 


… in the absence of an express duty to make reasonable adjustments, the Act operates 
in a negative fashion. According to McHugh and Kirby JJ there is no obligation to 
make adjustments or accommodations but a failure to make reasonable adjustments 
may lead to a finding of unlawful discrimination. (sub. DR266, p. 2)  


Although this might not be the end of the matter (a majority of the High Court could 
presumably take a different view in a subsequent case), the Productivity 
Commission is satisfied that section 5(2) of the DDA cannot be relied upon to imply 
a duty to make adjustments. 


Unjustifiable hardship 


A discriminator may escape a finding of unlawful discrimination if he or she can 
demonstrate that to comply with the DDA would impose an unjustifiable hardship. 
This seems to imply an obligation to make adjustments where they would not result 
in unjustifiable hardship, although as noted in the Purvis case by the minority, this 
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obligation might only be enforceable in the breach. Thus, if a person makes no 
adjustments or insufficient adjustments and a complaint is made against them, they 
might not be able to use this defence. In some senses, the unjustifiable hardship 
defence can be regarded as the inverse of a duty to make reasonable adjustments. If 
there is a range of adjustments that could be made in a particular case, those that do 
not impose an unjustifiable hardship could be considered to be reasonable and those 
that do might be considered unreasonable. However, as noted, it applies in the 
breach and is not as explicit or as proactive as a duty to make reasonable 
adjustments might be. 


Indirect discrimination 


Indirect discrimination can occur where a person is required to comply with a 
requirement or condition which is not reasonable having regard to the circumstances 
of the case (s.6(b)). HREOC has argued that the DDA’s obligation to make 
reasonable adjustments is principally based on this section and not section 5 
(HREOC 2003f, p. 12). An example might be where it would be considered 
unreasonable for the owner of a public premise to only provide steps as the means 
of accessing those premises, because this would discriminate against people who 
use wheelchairs. A reasonable adjustment in such a case might be to install a ramp, 
but this would depend on the circumstances.  


Conditions of employment 


HREOC notes that although not called as such, the concept of reasonable 
accommodation has been used to support two findings by the Federal Magistrates 
Court of discrimination in employment under s.15(2)(b) (HREOC 2003b, pp. 76–
77). This subsection makes it unlawful to discriminate against an employee by 
denying or limiting their access to opportunities for promotion, transfer or training, 
or to other benefits associated with employment. In essence, these cases turned on 
the Court deciding that the respective employers had not offered the persons 
concerned sufficient support in the workplace.  


Draft standards 


The draft disability standards for education introduce the concepts of ‘reasonable 
adjustment’ and ‘unreasonable adjustment’. These two concepts are not defined in 
the draft standards, except as being ‘not the same as unjustifiable hardship’ 
(s.10.1(2)) (see chapter 11 and appendix B). This approach appears to differ from 
the draft disability employment standards that say a ‘reasonable’ or ‘appropriate’ 
adjustment is simply one that does not cause an unjustifiable hardship (see below). 
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In negotiating the draft disability standards for education, some States warned that 
confusion and problems might arise from this interpretation of ‘reasonable 
adjustment’ (see chapter 14 and appendix B). 


Summing up 


Although there is no explicit provision in the DDA requiring (reasonable) 
adjustments be made to accommodate the needs of people with disabilities, it is 
implied in various sections of the Act. However, the net effect is that the degree of 
obligation is uncertain, especially given the recent Purvis decision in the High 
Court.  


Various sections of the Disability Discrimination Act 1992 imply that reasonable 
adjustments must be made in order to avoid discriminating against people with 
disabilities. However, a recent High Court decision has questioned this 
presumption and appears to have narrowed significantly the protection that the Act 
was thought to provide. 


What the Australian Government said when the DDA was introduced 


Although the DDA does not contain an explicit duty to make reasonable 
adjustments, the Australian Government appears to have had such a duty in mind 
when the DDA was introduced. The explanatory memorandum and second reading 
speech both use the equivalent term ‘reasonable accommodation’ in the context of 
the unjustifiable hardship test (box 8.1). 


Participants’ views 


Many inquiry participants supported the general principle that the DDA should 
include an obligation to make reasonable adjustments. For example, the Equal 
Opportunity Commission Victoria, stated that it: 


… considers that the inclusion of a duty to make reasonable adjustments is central to 
effective disability discrimination legislation. Without modification to premises, 
equipment, practices or job design, for example, the duty not to discriminate against 
people with disabilities will have minimal effect. (sub. 129, p. 30) 


The Anti-Discrimination Board of New South Wales commented similarly that: 
… there could be a clear duty to ‘reasonably accommodate’ a person with a disability 
in order to enable them to carry out the inherent requirements of a position, access 


FINDING 8.1 
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services, facilities, premises and accommodation. What amounts to ‘reasonable 
accommodation’ should require a consideration of all the circumstances including those 
which are presently considered under the defence of unjustifiable hardship. (sub. 101, 
p. 12) 


The Physical Disability Council of New South Wales said it: 
… believes strongly that the concept of ‘reasonable adjustment’ should be clearly 
articulated and defined within the DDA. (sub. 78, p. 15) 


 
Box 8.1 What the Australian Government said about reasonable 


adjustments 
The outline of the explanatory memorandum to the Disability Discrimination Act 1992 
stated that: 


The Bill also provides that only reasonable accommodation needs to be made for people 
with disabilities, and persons against whom complaints are made will be able to argue that 
the accommodation necessary to be made will involve unjustifiable hardship on that person. 
In relation to employment an employer will be able to argue that a person with a disability is 
unable to carry out the inherent requirements of the job. 


In explaining unjustifiable hardship, the explanatory memorandum stated that: 
When determining whether or not a person should be required to make a reasonable 
accommodation for a person with a disability, if the person making the accommodation 
provides some evidence that the provision of such accommodation will cause unjustifiable 
hardship, HREOC and if required the Federal Court will have to decide whether or not 
requiring a person to make the accommodation will involve that person in unjustifiable 
hardship. 


In addressing the definition of direct discrimination the explanatory memorandum 
states that:  


… circumstances will not be regarded as being materially different because the discriminator 
has to provide different accommodation or services to the aggrieved person. Whether, in 
fact, the discriminator will be required to provide the different accommodation will be 
determined when the issue of unjustifiable hardship is dealt with. 


From the second reading speech: 
… employers, providers of accommodation, education, goods and services, clubs and 
sporting groups would be able to argue that action necessary to accommodate the needs of 
people with disabilities would impose unjustifiable hardship. 
…. there is an exemption which does not prohibit discrimination if the person is not able to 
perform adequately the inherent requirements of the job, even where reasonable 
accommodation has been made. 


Sources: Australia 1992a, pp. 2751–53; Disability Discrimination Act 1992, Explanatory Memorandum.  
 


The Northern Territory Disability Advisory Board said: 
It is essential that reasonable adjustment be clearly defined within the DDA. Currently 
there does not appear to be any requirement within the Act for reasonable adjustment. 
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In not doing so the DDA provides a loophole for all providers and developers of goods 
and services. The DDA needs to enforce the duty of care providers have in relation to 
the Act. (sub. 121, p. 2) 


People with Disabilities Australia were strongly supportive of including a duty to 
make reasonable adjustments in the DDA, to be consistent with the intentions for 
the Act. Commenting on the High Court Purvis case, it said that the DDA needs 
amendment:  


… if it is to have the effect intended by Parliament of providing substantive equality for 
people with disability in the areas covered by it. The inclusion of such an obligation 
would clarify and give effect to the intended position at law, and would result in real 
and practical changes to the current, inadequate state of compliance.  


… Indeed, People With Disabilities Australia considers that the Productivity 
Commission’s various findings to the effect that the DDA has a ‘mixed report card,’ so 
far as its effectiveness is concerned, are linked directly to the failure of the DDA to 
expressly require such adjustments. … it is now hard to see how the DDA’s objective 
“to eliminate, as far as possible, discrimination against persons on the ground of 
disability” in certain areas, can ever be achieved without such an obligation. 
(sub. DR359, p. 8) 


Comments about a duty to make reasonable adjustments from the business 
community were very limited (though some commented on the related issue of an 
anticipatory duty on employers (see below)). It is significant that no strong 
opposition to the concept of reasonable adjustment was evident in submissions to 
this inquiry. 


Reasonable adjustments in other countries 


Disability discrimination legislation in other countries typically embodies an 
obligation to make adjustments, sometimes much more explicitly than in the DDA, 
other times in equally opaque ways. Models of some relevance to the Australian 
context include the United Kingdom, the United States and Canada. 


In the UK DDA, subsection 6(1) places a duty on employers to identify 
arrangements and physical features that place the disabled person concerned at a 
substantial disadvantage, and to take reasonable steps to prevent such disadvantage. 
Subsection 6(2) gives examples of ways in which the employer can comply 
including: 


(a) making adjustments to premises; 


(b) allocating some of the disabled person's duties to another person; 


(c) transferring him to fill an existing vacancy; 


(d) altering his working hours; 
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(e) assigning him to a different place of work; 


(f) allowing him to be absent during working hours for rehabilitation, assessment or 
treatment; 


(g) giving him, or arranging for him to be given, training; 


(h) acquiring or modifying equipment; 


(i) modifying instructions or reference manuals; 


(j) modifying procedures for testing or assessment; 


(k) providing a reader or interpreter; 


(l) providing supervision. 


A test of reasonableness applies.1 The UK DDA and supporting legislation2 
similarly require providers of goods, facilities and services and educational 
authorities to make reasonable adjustments.  


The Americans with Disabilities Act 1990 (ADA) also is more explicit about the 
obligations placed on employers. It states that the failure to make reasonable 
accommodation amounts to discrimination (subsection 102(5A)). Like the UK 
DDA, it gives examples of what is meant by reasonable accommodation, and is 
bounded by an ‘undue hardship’ test. Subsection 101(9) states that reasonable 
accommodation may include: 


(A) making existing facilities used by employees readily accessible to and usable by 
individuals with disabilities; and 


(B) job restructuring, part-time or modified work schedules, reassignment to a vacant 
position, acquisition or modification of equipment or devices, appropriate adjustment 
or modifications of examinations, training materials or policies, the provision of 
qualified readers or interpreters, and other similar accommodations for individuals with 
disabilities. 


By comparison the Canadian Human Rights Act 1976-77 does not contain an 
explicit obligation to make adjustments. It is however implied. Thus, discriminatory 
practices are only permitted in employment if there is a bona fide occupational 
requirement and in other areas if there is bona fide justification but: 


                                              
1 Interestingly, the test requires, among other things, that regard be had to the ‘availability to the 


employer of financial or other assistance with respect to taking the step’ (s.6(4)(e)). As this 
implies that the absence of such financial assistance might make it unreasonable to make the 
adjustment, the funding of such schemes would appear to be an important determinant of firms’ 
exposure to the Act. 


2 The UK DDA was amended by the Special Educational Needs and Disability Act 2001 to include 
education within its provisions. 
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… it must be established that accommodation of the needs of an individual or a class of 
individuals affected would impose undue hardship on the person who would have to 
accommodate those needs, considering health, safety and cost. (s. 15(2) 


The Productivity Commission’s view 


The Commission considers that the task of eliminating discrimination cannot be 
adequately addressed in the absence of a duty to make reasonable adjustments. If 
disability discrimination legislation only went as far as formal equality, it would 
entrench existing disadvantages. For example, an employer who is concerned only 
with the productivity of employees and the costs of employment will have a 
commercial incentive to overlook candidates with disabilities if he or she can recruit 
someone who might be no better qualified but does not require additional workplace 
adjustments. This might sometimes be an efficient response from the employer’s 
perspective, but it might not be either efficient or equitable from a broader 
community perspective.  


A duty to make reasonable adjustments would be an important means of creating 
more substantive equality between people with and without disabilities (see 
chapter 7). Adjustments are sometimes necessary to allow people with disabilities to 
achieve more equal access to opportunities. In the employment example above, 
substantive equality would be achieved if the employer were prepared to make the 
adjustments to enable the person with the disability to compete on merit for the job. 
Substantive equality is consistent with the social model because it addresses the 
environmental barriers that are so disabling to people with impairments. 


The concept of reasonable adjustments in an employment context was well summed 
up by Val Pawagi, who noted that in an employment context it is: 


… any form of assistance or adjustment that is necessary and reasonable to counter the 
effects of an employee’s disability in the workplace. It is intended as a means of 
bringing people with disability to the point at which they can compete against others 
without the disadvantaging effects of the disability, i.e. to compete on their merits and 
to perform effectively in the workplace. (sub. 209, p. 5) 


This reflects the widely held view that a duty to make reasonable adjustments is 
meant to get people with disabilities to the same notional ‘starting line’ as people 
without disabilities. It is not meant to give an advantage to people with disabilities, 
but to remove a source of disadvantage that arises from their disability. Thus, for 
example, the provision of a screen reader for a person with a visual impairment 
might address the disadvantage faced by that person, but does not amount to 
preferential treatment because the screen reader would be of little or no use to a 
person without a visual impairment. The Productivity Commission considers that 
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reasonable adjustments can be distinguished from affirmative action, which is 
explicitly based on assigning preferences to one group at the expense of another.  


The Commission notes that a duty to make reasonable adjustments is consistent 
with the intentions of the Australian Government when the DDA was introduced 
and can be implied from some existing sections of the DDA. However, two judges 
in a recent High Court decision concluded that the definition of direct 
discrimination does not contain an obligation to make adjustments. Although the 
remaining sections of the Act might continue to imply some obligation to make 
adjustments, they offer at best an incomplete approach. Remedial amendment is 
required.  


There are two broad ways of proceeding. First, the definition of direct 
discrimination could be amended to include a requirement to provide the ‘different 
accommodation or services’ already mentioned in section 5(2). Second, a specific 
reasonable adjustments obligation could be introduced. 


Amending the definition of direct discrimination would address the weakness in the 
DDA that has been revealed by the High Court, but would mean that the duty would 
continue to be expressed in a piecemeal and indirect manner. It also does not lend 
itself well to lay interpretation.  


Many inquiry participants favoured including a specific obligation to make 
reasonable adjustments, and not just because this would make explicit what had 
previously been presumed. The Equal Opportunity Commission Victoria noted that 
the duty: 


… would serve a useful educative function. Many respondents remain focussed on an 
understanding of non-discrimination as meaning refraining to act in particular ways. 
The concept that compliance with the DDA also requires more active steps can be 
difficult to convey. (sub. 129, p. 30) 


The Physical Disability Council of New South Wales similarly noted that the duty 
would make the DDA a ‘genuinely enabling piece of legislation’ (sub. 78, p. 15). 


Commenting on the duty to make reasonable adjustments in the UK’s DDA 1995, 
Marrickville Council said:  


There is also a subtle yet importance difference, with reasonable adjustment the focus 
is on the responsibility of all the society to remove barriers as opposed to a focus on 
what is considered unjustifiable to alter. (sub. 157, p. 5) 


The Commission agrees: an explicit duty to make reasonable adjustments should be 
included in the DDA. This would not only clarify the DDA but also subtly 
reposition it as a more positive force for change. The duty would reinforce the roles 
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played by the prohibitions on direct and indirect discrimination. Thus, failure to 
provide a reasonable adjustment could itself be unlawful discrimination and the 
subject of a complaint. This would put the Act on a more proactive basis, by 
focusing on what needs to be done to avoid charges of direct or indirect 
discrimination.  


The Commission has considered how the duty might be included: generally; or in 
each area of activity. There are advantages and disadvantages in each approach. A 
general statement would be clear but might not be able to capture the subtle nuances 
that might be possible by tailoring the duty to meet the specific circumstances of 
each area of the Act. The Commission favours a combination of the two 
approaches, with the duty expressed as a stand alone provision with examples of 
how it might be met in each substantive section. The examples contained in the UK 
DDA employer’s duty, and the various (actual or proposed) standards and 
guidelines (for example, HREOC’s Frequently Asked Questions on employment; 
HREOC 2003f) already drafted under Australia’s DDA might be drawn on for this 
purpose.  


Other drafting issues might concern whether the duty should be described in terms 
of reasonableness or not; and the need to identify who might be required to make 
adjustments.  


Whether the duty is described as requiring ‘reasonable adjustments’ or just 
‘adjustments’, the defence of unjustifiable hardship would apply. As long as 
reasonable adjustments are defined to exclude adjustments that would lead to 
unjustifiable hardship, confusion between what is reasonable and what is not 
unjustifiable should be avoided (unjustifiable hardship is addressed in section 8.2). 
Blind Citizens Australia agreed with this view: 


If the DDA was amended to include a positive obligation to provide reasonable 
adjustments then the term would need to be defined and should include adjustments 
which do not result in an unjustifiable hardship. (sub. 72, p. 8)  


The Commission favours expressing the duty in terms of ‘reasonableness’ as this 
would immediately convey to the reader of the Act that the duty is not an unlimited 
one and hence would aid interpretation. It would also emphasise that, where a range 
of possible adjustments could be made, affected organisations are only required to 
make those that are reasonable in the circumstances. That is, there is no obligation 
to provide complex and expensive adjustments if simpler and cheaper alternatives 
are available.  


The issue of who might be required to make adjustments would have to be 
addressed in the DDA. In some cases, there is likely to be some confusion about 
who the responsible party might be. In areas like public premises, accommodation 
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or sport it might be the person who engages in the relevant conduct, for example, 
the person who refuses entry to the building, or the coach who excludes a person 
from the sporting team. The alternative preferred by the Commission would be to 
place the responsibility on those with the authority to change practices or the 
environments, such as the building owner or the club that conducts the sport.  


The Disability Discrimination Act 1992 should be amended to include a general 
duty to make reasonable adjustments.  
• Reasonable adjustments should be defined to exclude adjustments that would 


cause unjustifiable hardship.  
• The person or persons on whom the duty would fall should be identified. 
• Examples of how the duty might apply should be included in each area of the 


Act. 


Eliminating discrimination in employment: are additional measures 
needed? 


One of the driving forces for introducing disability discrimination legislation here 
and overseas was to address discrimination in employment.  


Non-discriminatory participation in the labour market is an important social and 
economic issue. Employment not only provides income to facilitate other forms of 
social participation, but also contributes to an individual’s sense of self-worth and to 
others’ perceptions of that individual. It is an important source of social interaction 
and networking. The Intellectual Disability Services Council, for example, 
commented that employment is an important means to many ends, including a better 
lifestyle and greater opportunities for socialising and integration (sub. 162). Ronnit 
Redman emphasised the importance of work in defining a person’s identity (sub. 
DR348). 


In chapter 5, the Productivity Commission examines the effectiveness of the DDA 
in achieving its objects, concluding that disability discrimination in employment 
remains a significant issue, and that the DDA appears to have been relatively 
ineffective in this area (see chapter 5 and appendix A). However, if the many 
recommendations that the Commission is suggesting are adopted, the Commission 
considers that the DDA will become a much more effective instrument. Questions 
then arise as to the need for additional measures to address employment and, if so, 
whether the DDA is the appropriate place for them.  


RECOMMENDATION 8.1 
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The case for addressing employment of people with disabilities is accentuated by 
the increasing acceptance of the notion of ‘mutual obligation’, and by the Australian 
Government’s proposed tightening of the conditions for obtaining the Disability 
Support Pension. Mutual obligation might result in fewer people being eligible for 
that pension and more people with disabilities looking for employment. This 
increases the pressure to find ways to improve employment prospects for people 
with disabilities. The OECD has noted that mutual obligation offers a way of 
breaking the link between disability benefits and permanent withdrawal from 
economic activity. It cautions, however, that its implementation, while placing 
obligations on benefit recipients, also requires society to do more to help people 
with disabilities achieve reintegration (OECD 2003).  


Affirmative action 


As discussed in chapter 2, there are different views on the meaning of affirmative 
action. The International Labour Organization says that affirmative actions ‘may 
consist of giving some advantage to members of target groups, where there is a very 
narrow margin of difference between job applicants, or of granting substantial 
preference to members of designated groups’ (ILO 2003, p. 64).  


Larry Laikind addressed the difference between discrimination legislation and 
affirmative action. Affirmative action, he said:  


… simply means policies, practices or laws to favour persons with disabilities (for 
example). It has been called many things in the past such as positive action, special 
measures or even reverse discrimination. Whereas anti-discrimination legislation is 
equality legislation designed to remove barriers for more equal participation, 
affirmative action directly favours a particular group because of the attribute or quality. 
(sub. 70, p. 2) 


Affirmative action can therefore include a range of policies such as: 


• a commitment by employers to recruit more widely or to meet voluntary 
employment targets for minority groups 


• mandatory planning, reporting and auditing techniques to ensure employers 
implement complying policies 


• a legislative requirement to recruit/employ fixed quotas of minority group 
members. 


Some inquiry participants expressed support for various forms of affirmative action. 
For example, the Disability Council of New South Wales (sub. 64) and the New 
South Wales Council for Intellectual Disability (sub. 117) supported the use of 
quotas. Other participants supported more flexible forms of affirmative action, such 
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as voluntary targets applying to either the public sector or throughout the economy 
(New South Wales Office of Employment Equity and Diversity, sub. 172; Council 
for Equal Opportunity in Employment, trans.; Dennis Denning, trans.; Mark Hunter, 
trans.). 


Some participants recommended the adoption of an employment equity approach, 
inspired by recent developments in Canada, Northern Ireland and the United 
Kingdom (box 8.2) (Equal Opportunity Commission Victoria, sub. 129; New South 
Wales Anti-Discrimination Board, sub. 101; Anti-Discrimination Commission 
Queensland, sub. 119). The essence of this approach is that designated (usually 
public sector) employers are required to develop plans for greater employment of 
the target group, and that regulators have powers to audit these plans and direct 
employers. An administrative model already operates in the New South Wales 
public service (New South Wales Anti-Discrimination Board, sub. 101; New South 
Wales Office of Employment Equity and Diversity, sub. 172).  


At their most extreme, affirmative actions take the form of mandatory quotas that 
require designated employers to employ a certain percentage of people with 
disabilities. The Commission does not favour mandatory quotas. Quotas are 
distortionary, blunt instruments, susceptible to problems in definition and 
administration, and to the extent they override the merit principle of selection, 
would be detrimental to workplace productivity. The diverse range of disabilities in 
the community would make it difficult to specify the target group. If it were all 
people with disabilities, employers might be biased towards those types of 
disabilities with the highest productivities. On the other hand, if targets were 
expressed in terms of particular disabilities, tradeoffs between groups become a 
problem.  


There are also data problems. Some disabilities are apparent, or might need to be 
divulged to the employer if they are relevant to the job, but in many cases they are 
not. Employers therefore could never be sure about the precise number of people 
with disabilities present in their workforce at any point in time and hence might not 
know if they are complying with the quota. The OECD (2003, p. 105) has noted that 
quota fulfilment in all countries that have quotas is ‘relatively low’, due to problems 
with eligibility criteria, quota specifications and administration (see appendix E).  


Affirmative action policies need not extend to quotas. Other more subtle approaches 
are possible. Noting the absence of evidence that quota systems work effectively, 
HREOC saw the employment equity approach ‘as more promising’ (HREOC, sub. 
219, p. 34) However, the Productivity Commission notes that these programs also 
lack many of the features of good regulation. Although potentially less distortionary 
than quotas, and well intentioned, they impose vague obligations on the target firms, 
are bureaucratic in nature, and rely more on coercive measures than incentives.  
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Box 8.2 Employment equity measures in Canada, the United Kingdom, 


Northern Ireland and South Africa 
In Canada, the Employment Equity Act 1995 aims to address disadvantage in 
employment experienced by women, visible minorities, Aboriginal people and persons 
with disabilities. The legislation imposes on federally regulated private and public 
employers of more than 100 persons a duty to achieve proportional representation of 
minority groups (that is, a quota), through the adoption of employment equity plans 
designed to remove barriers to employment participation. The Canadian Human Rights 
Commission has the power to audit employer performance to ascertain whether an 
employer is complying with the legislation. If the employer is not in compliance, then 
the commission can issue a compliance notice or, if non-compliance persists, ask a 
tribunal to issue an order of compliance. 


In the United Kingdom, the Race Relations Act 1976, as amended by the Race 
Relations (Amendment) Act 2000, places a general statutory duty on a wide range of 
public authorities to promote racial equality and prevent racial discrimination. The 
Commission for Racial Equality, any other organisation or an individual can apply to 
the High Court for judicial review of a public authority’s failure to comply with the 
general duty. If the commission is satisfied that a public authority is not complying with 
its specific duties, it has the power to serve a compliance notice requiring the authority 
to take action. If, after three months, the authority has not taken action as directed, the 
commission can apply to a court to order compliance.  


Affirmative action provisions in Northern Ireland are based in the Fair Employment 
and Treatment (Northern Ireland) Order 1998 and the Northern Ireland Act 1998, which 
legislate affirmative action to combat discrimination against racial and religious 
minorities in the private and public sectors. Employers have to adopt ‘equality 
schemes’ and review their employment policies periodically. Public authorities are also 
required to publish equality impact assessments detailing whether the work of the 
authority has had any adverse or positive impacts on the promotion of equality. The 
Equality Commission has the power to monitor compliance and to issue a legally 
enforceable direction in some cases. 


In South Africa, the Employment Equity Act of 1998 requires designated employers to 
take affirmative actions. Affirmative actions are defined broadly but are meant to 
‘ensure that suitably qualified people from designated groups have equal employment 
opportunities and are equitably represented in all occupational categories and levels in 
the workforce of a designated employer’ (article 15). 


Source: ILO 2004.  
 


Like other affirmative actions, to the extent that these measures favour people with 
disabilities over other applicants, they may create resentment and prove 
counterproductive. This was the view of both the Australian Chamber of Commerce 
and Industry (ACCI) and the Disability Discrimination Legal Centre of NSW. 
ACCI opposed affirmative action in general: 
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Largely because, in terms of the examinations we’ve seen, we are not convinced they 
work, for a range of reasons. Now, by ‘work’ I mean in terms of across the entire 
workforce, and whether in fact there are actually negative implications of doing this 
sort of arrangement or not. (trans., p. 694) 


The Disability Discrimination Legal Centre of New South Wales was concerned 
about the message that affirmative actions can convey: 


If we start saying, ‘Employ people with disability as a positive duty’ and with less 
emphasis on merit, you will find society becoming resentful of the fact that a person 
with a disability, who perhaps doesn’t quite have the ability to do the job, is being 
given the job over and above others who do have the qualifications. Then we are 
breeding resentment against people with disability. We promote equality, in terms of 
equality of opportunity. If our merits are equal, and we are able to do the job as a 
person with a disability, and what we then need to assist us to do it is a bit of 
reasonable accommodation, then that’s what we want. (trans., p. 2523) 


It is also arguable that affirmative action policies, with their emphasis on outcomes 
and not discrimination, exceed the scope of discrimination legislation. To the extent 
that they may be considered appropriate in the circumstances, they should be 
considered through other policies. 


An employers’ duty 


The Productivity Commission’s draft report for this inquiry canvassed the 
introduction of an ‘employers’ duty’ in the DDA. This duty would require 
employers to take ‘reasonable steps’ to identify and be prepared to eliminate 
barriers which limit opportunities for people with disabilities. Such a duty would be 
different from the duty to make reasonable adjustments. The duty to make 
reasonable adjustments would require that adjustments be made as the need arises, 
whereas the employers’ duty would oblige some action to be taken irrespective of 
what subsequently happens.  


In practice, ‘reasonable steps’ could include: 


• examining recruitment practices for potential indirect discrimination 


• looking at characteristics of current staff and reasons for any underrepresentation 
of people with disabilities 


• considering access issues or undertaking an access audit 


• developing a voluntary action plan. 


Such a duty could be enforced through the complaints process, with HREOC and 
the courts required to have regard to the steps taken by the employer before the 
complaint arose.  
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This duty would have some parallels with existing occupational health and safety 
duties that require employers to provide a safe workplace, but its ex ante nature also 
means there are important differences. The benefits of the duty from the point of 
view of potential employees is that it would place a greater onus on employers to be 
disability aware and have a complying workplace. To the extent that employers 
became aware of the duty and implemented it, it could help lessen discrimination in 
recruitment, which is where the Commission suspects the problems are greatest.  


There are some parallels between this idea and that proposed for inclusion in the 
UK DDA by the Disability Rights Commission (DRC 2003a). The DRC has 
proposed, among other things, that: 


… employers should be subject to a duty to anticipate the requirements of potential 
disabled employees and applicants, and to take reasonable action to remove barriers in 
advance of individual complaint. (DRC 2003a, p. 27) 


Compliance with the duty would be ‘considered when an individual requires a 
particular reasonable adjustment’ (DRC 2003a, p. 30). However, there are some 
important contextual differences between the UK and Australian Acts that must be 
considered. The UK DDA, for example, does not contain a prohibition on indirect 
discrimination, whereas the DDA does. The DRC acknowledges that a prohibition 
on indirect discrimination (in relation to race and gender) is a means of addressing 
‘systemic’ discrimination and encouraging ‘employers to proactively examine their 
policies and practices to determine if they inadvertently disadvantage particular 
types of employee’ (DRC 2003a, p. 28). Why it did not advocate for an indirect 
discrimination prohibition instead of, or in addition to, the employers’ duty is not 
clear. 


The employers’ duty raised in the draft report struck a sympathetic chord with some 
participants. For example, ACE National Network (sub. 361) and Ability 
Technology Limited (sub. DR295) supported its adoption.  


However, the Productivity Commission acknowledges that there are some major 
problems with this type of duty. For example, it would often be difficult to 
anticipate how an employer should respond and the costs of compliance for small 
firms could be substantial. The Australian Industry Group noted that: 


It is unreasonable for employers to be required to identify and develop strategies to 
remove barriers to the employment of people with disabilities when the employer does 
not know what form of disability a potential employee may have. It is equally unfair to 
expect an employer to develop strategies to remove barriers when a person with a 
disability may never apply for a job with the employer. (sub. DR326, p. 26) 


The Australian Chamber of Commerce and Industry (sub. DR288) and the 
Department of Employment and Workplace Relations (sub. DR299) commented 
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similarly. For example, the Department of Employment and Workplace Relations 
stated:  


Given the range of disabilities, it would be very difficult and costly for an employer to 
be prepared to eliminate the barriers to employment proposed by every form of 
disability. (sub. DR299, p. 21) 


The Australian Chamber of Commerce and Industry was more broadly critical of 
the employers’ duty regarding it as costly and unjustified. It said that such 
regulations carry ‘the prospect of being inimical to the interests of persons with 
disabilities’ (sub. DR288, p. 6). 


The Productivity Commission acknowledges that there are problems with 
operationalising such a duty and has decided not to recommend this approach. 
Many of the recommendations it has made should make the DDA more effective, in 
particular that there be an explicit duty to make reasonable adjustments. And as 
many participants have commented, there is much to be gained by educating 
employers about their responsibilities (see chapter 10). The Commission notes too 
that, unlike the UK DDA, the presence of a prohibition against indirect 
discrimination in Australia’s DDA provides some assistance in addressing systemic 
discrimination in work arrangements. 


8.2 What checks and balances are required? 


The Commission accepts the argument that there are good reasons for treating 
people with disabilities differently by creating a duty to make reasonable 
adjustments. But duties like these are not costless. To some extent they involve 
tradeoffs between the rights of different groups. People with disabilities benefit but 
only by putting a corresponding duty on the employer, the shopkeeper or whoever it 
is who must provide the accommodation. As illustrated elsewhere in this report 
many adjustments are relatively simple and inexpensive, but it is also true that some 
are not. A mechanism is needed to ensure that adjustments are reasonably 
proportionate to the situation. This is also sensible in a broader sense. The 
community has a limited capacity to supply adjustments, hence it is important to 
ration them across all possible adjustments to achieve the best overall outcome. 
Ways of spreading the cost burdens are addressed in section 8.3. 


The Commission has recommended that the adjustment duty be expressed in terms 
of reasonableness and that reasonable adjustments be explicitly linked to 
unjustifiable hardship. However the unjustifiable hardship test does not currently 
apply universally across the DDA, and may be overridden by standards.  
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The other major safeguard in the Act is the inherent requirements test contained 
within the employment provisions. The effect of the inherent requirements test is 
that employers can lawfully discriminate against a person with a disability if they 
are unable to carry out the inherent requirements of the particular employment.  


Of course, other features of the DDA also provide safeguards of one form or 
another, for example, the reasonableness component of the indirect discrimination 
definition, and the various exemptions (see chapters 11 and 12). 


Unjustifiable hardship 


Many of the DDA’s prohibitions on discrimination in particular activities—
including those that address employment, education, access and goods and 
services—are subject in whole or in part to the defence of ‘unjustifiable hardship’ 
(see chapter 4). Section 11 of the DDA specifies that: 


For the purposes of this Act, in determining what constitutes unjustifiable hardship, all 
relevant circumstances of the particular case are to be taken into account including: 


 (a) the nature of the benefit or detriment likely to accrue or be suffered by any  
  persons concerned; and 


 (b) the effect of the disability of a person concerned; and 


 (c) the financial circumstances and the estimated amount of expenditure required to 
  be made by the person claiming unjustifiable hardship; and 


 (d) in the case of the provision of services, or the making available of facilities—an 
  action plan given to the Commission under section 64. 


Rationale for an unjustifiable hardship defence 


The unjustifiable hardship defence has the effect of capping the obligation to make 
adjustments so that the response is reasonably proportionate to the circumstances of 
the case. Thus, the benefits and detriments to all persons concerned must be 
considered, but even if this comes out favourably, a court could find that 
unjustifiable hardship existed because of the financial effects on the person who has 
to provide the adjustments.  


In the second reading speech for the Disability Discrimination Bill 1992, the then 
Minister said that, in recognition of the potential adjustment costs the Act would 
impose, an unjustifiable hardship defence in the DDA would be: 


… very significant in terms of the overall effects of this legislation on service 
providers, businesses and employers. (Australia 1992a, p. 2751). 


The intention was to provide a balance to the Act’s obligation to make adjustments.  


1444







   


204 DISABILITY 
DISCRIMINATION ACT 


 


 


There were many views on including an unjustifiable hardship defence in the DDA. 
Some inquiry participants questioned the validity of an unjustifiable hardship 
defence (for example, Carers Australia, sub. 32). Others said it ‘undermines the 
objectives of the DDA’ (New South Wales Council for Intellectual Disability, 
sub. 117, p. 8). The National Ethnic Disability Alliance said the unjustifiable 
hardship clause does not encourage discriminators to think more innovatively about 
what they can do to accommodate people with disabilities, or how they can address 
systemic discrimination problems (sub. 114). Some of these comments would be 
addressed through the duty to make reasonable adjustments. 


Other inquiry participants pointed out that the federal racial and sex discrimination 
Acts do not have equivalent unjustifiable hardship clauses (Disability Council of 
New South Wales, trans. p. 1097). The Age Discrimination Act 2004 also lacks such 
a clause.  


However, the DDA differs subtly from these Acts. Though they may also imply 
some obligation to make reasonable adjustments, any such adjustments can be 
readily identified and addressed, and for the most part are unlikely to cause great 
hardship. The sorts of adjustment sometimes needed to accommodate people with 
disabilities in work, education or other situations would not be required for a person 
of a different race or sex or age only.  


Internationally, other disability discrimination Acts contain provisions similar to the 
DDA’s unjustifiable hardship provisions, and for similar reasons. The equivalent 
defence in the Americans with Disabilities Act 1990 (ADA) is ‘undue hardship’ 
(s.101(10)), which is defined as ‘an action requiring significant difficulty or 
expense’. In the Canadian Employment Equity Act 1995, ‘efforts to accommodate’ 
individuals with disabilities ‘are required up to the point where the person or 
organization attempting to provide accommodation would suffer undue hardship’ 
(LDAC 2003, pp. 1–2). The UK DDA similarly puts a limit on the duty of 
employers to make reasonable adjustments requiring that regard be had to costs, the 
effectiveness of the adjustment and the employer’s financial resources, among other 
things (s. 6(4)). 


Some inquiry participants who disapproved of the unjustifiable hardship defence in 
principle, nevertheless acknowledged the variable and occasionally high costs of 
making adjustments for people with disabilities. They agreed that ‘the exemption 
may need to remain in certain ‘justifiable circumstances’, such as where the costs of 
adjustment are too great for the person or business on whom they fall (New South 
Wales Council for Intellectual Disability, sub. 117, p. 8). Others said that an 
unjustifiable hardship defence is necessary and appropriate (Robin and Sheila King, 
sub. 56; HREOC, sub. 143; Australian Taxi Industry Association, sub. DR311; 
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Public Interest Advocacy Centre, sub. 102; Anti-Discrimination Commission 
Queensland, sub. 119, sub. DR335; Larry Laikind, sub. 70). 


On balance, an unjustifiable hardship defence is important to facilitate the efficient 
and equitable application of the DDA. It helps to promote adjustments for people 
with disabilities that will produce benefits for the community as a whole, while 
limiting adjustments that impose unjustifiable costs or other hardships on individual 
providers or others in the community.  


An unjustifiable hardship defence in the Disability Discrimination Act 1992 is 
appropriate. It helps to promote adjustments for people with disabilities that 
produce benefits for the community as a whole, while limiting requirements that 
would impose excessive costs on persons or organisations.  


Scope of unjustifiable hardship 


The defence of unjustifiable hardship is limited to particular areas in the DDA. As 
noted by HREOC, ‘unjustifiable hardship defences in substantive provisions do not 
cover all situations where such a defence might be relevant’ (sub. 143, p. 20). The 
areas in which it does not currently apply are: 


• in education, after enrolment 


• in employment, between hiring and dismissal 


• administration of Commonwealth laws and programs 


• sports 


• land.  


Limits in the coverage of unjustifiable hardship have caused problems and created 
uncertainty for organisations dealing with people with disabilities, particularly in 
the education sector.  


Education 


Under section 22(4) of the DDA, it is not ‘unlawful to refuse or fail to accept a 
person’s application for admission as a student’ if the student would require 
services or facilities, ‘the provision of which would impose unjustifiable hardship 
on the education authority’. However, the DDA is silent on post-enrolment 
situations, which has been interpreted to mean that the unjustifiable hardship 
defence applies only to initial enrolment and not to other, post-enrolment situations 


FINDING 8.2 
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that might require an adjustment (see, for example, Kinsela v QUT (1997) 
HREOCA 5). 


Inquiry participants from the education sector regarded this gap as a major flaw in 
the DDA. HREOC said the gap should be regarded as ‘an oversight’ or ‘drafting 
error’ (trans., p. 1147). 


Inquiry participants from the education sector said the extension of the unjustifiable 
hardship defence to post-enrolment situations is desirable because students’ 
educational needs can change significantly over time. The Association of 
Independent Schools of South Australia said: 


Some Independent schools have found themselves in the dilemma of offering a place 
and then over time finding via ongoing review that they do not have the sufficient 
resources to meet the needs of the individual student as they develop and mature or 
their condition deteriorates. (sub. 135, p. 14) 


In such circumstances, the current arrangements might create incentives for 
educators to avoid or discourage the enrolment of students with disabilities, in case 
those students might need adjustments that would impose an unjustifiable hardship 
later in their education. The Association of Independent Schools of the Northern 
Territory said ‘schools should be encouraged to “have a go” rather than claim 
unjustifiable hardship’ as their first option (Alice Springs visit notes). 


The availability of the unjustifiable hardship defence in post-enrolment situations 
might help to reduce this undesirable incentive. Where students’ circumstances 
change, schools would be encouraged to find the best educational solution for the 
student—including the possibility of transferring the student to a more appropriate 
educational setting—without fear of contravening the DDA.  


Employment 


Although it is unlawful to discriminate in all aspects of employment (including job 
interviews, job offers, wage offers, training, promotion, transfers and termination), 
the unjustifiable hardship defence is available only with respect to job offers and 
employment termination (s.15(4)).  


The absence of the defence for situations within employment, such as a person’s 
rights to training and opportunities for promotion (s.15(2)(b)), creates the perverse 
incentive to discriminate at the recruitment stage. If an employer expects the costs 
of adjustment for a prospective employee to increase over time, for example in 
response to a subsequent promotion, they might not want to take them on in the first 
place.  
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The Commission is not aware of any reason for treating situations within 
employment any differently to the hiring and dismissal stages. It appears that the 
absence of this defence is not well known among employers, and hence it might not 
be having much effect. But its uncertain application does not help. If it were 
amended, it would help create greater certainty about the way the DDA applies to 
employment, and remove an obstacle to lessening discrimination in the workplace.  


Administration of Commonwealth laws and programs 


The unjustifiable hardship defence is not available in relation to the administration 
of Commonwealth laws and programs. Virtually all Australian Government 
departments and agencies can be characterised as administering Commonwealth 
laws and programs. Other organisations, including State, Territory and local 
governments and private sector businesses, are also often involved in some way in 
administering Commonwealth laws and programs.  


The confusion over what is or is not a Commonwealth program, and hence whether 
this defence is denied to government service providers, concerned the New South 
Wales Government which said:  


Specifically, it is not clear whether unjustifiable hardship applies to social housing, as 
the exemption applies to public premises but not to the administration of 
Commonwealth programs. Social housing programs occur under the umbrella of the 
Commonwealth State Housing Agreement. Consequently, some advocate that 100 per 
cent of public housing should be accessible. This is not achievable in public housing 
stock without significant efficiency and cost impacts. (sub. 220, p. 2) 


Although the unjustifiable hardship defence is unavailable to Australian 
Government departments and agencies with respect to administration of laws and 
programs, it is available to them as employers and potentially as providers of goods 
and services.  


The omission of an unjustifiable hardship defence in the administration of 
Commonwealth laws and programs is often cited to be a special case. First, it is 
sometimes assumed that the revenue raising powers of the Australian Government 
give it unlimited ability to fund all adjustments, regardless of their cost. However, 
the Australian Government manages resources on behalf of the whole community 
and not for itself. It must decide where the community’s resources should best be 
deployed. Resources spent on adjustments that benefit only some individuals will 
mean that fewer resources are available for Australian Government programs that 
may benefit others, including other people with disabilities. The efficiency and 
equity implications of these choices need to be considered in a balanced manner and 
in relation to the whole community.  
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Second, it is often said that the Australian Government should set an example for 
the whole community in its conduct towards people with disabilities. But the 
Australian Government can demonstrate this commitment in a variety of ways, most 
directly through its laws and programs, and broad policies such as the 
Commonwealth Disability Strategy (see appendix E). Denying the possibility of an 
unjustifiable hardship defence under the DDA may not be the most effective or 
efficient vehicle for demonstrating the Australian Government’s commitment to 
administering its laws and programs in a non-discriminatory way, particularly if it 
might mean that fewer resources are available to implement Australian Government 
programs that benefit people with disabilities, carers and other people in the 
community. 


In addition to these arguments of principle, HREOC noted some practical reasons 
for allowing an unjustifiable hardship defence in the administration of 
Commonwealth laws and programs. First, the Australian Government might face a 
high burden of proof to show there is unjustifiable hardship in any particular case. 
Second, competing public purposes would be considered equally on their merits, 
rather than some public purposes receiving a blanket exemption from the 
unjustifiable hardship provisions of the DDA, but not other purposes (HREOC, 
sub. 143). 


Disability standards and unjustifiable hardship 


As well as featuring in the DDA, the unjustifiable hardship defence can be included 
in disability standards. Unjustifiable hardship appears in the disability standards for 
accessible public transport (the only standards yet introduced; see chapter 14), and 
the draft disability standards for education (see below and appendix B) and access 
to premises (see appendix C). 


As explained in chapter 14, disability standards can both clarify and alter the way in 
which the DDA applies. The standards introduced or proposed to date illustrate how 
the unjustifiable hardship defence has variously been clarified (transport), amended 
(education) or annulled altogether (access to premises with respect to new 
buildings).  


Public transport 


The disability standards for accessible public transport include an extensive list of 
criteria that may be taken into account, where relevant, in determining unjustifiable 
hardship. Among other things the criteria include the benefits reasonably likely to 
accrue to people with disabilities, other passengers and other persons concerned, 


1449







   


 ELIMINATING 
DISCRIMINATION 


209


 


and a host of other operational and financial considerations (Disability Standards for 
Accessible Transport 2002, s.33.7(3)–(4)).  


HREOC explained that these detailed criteria were necessary to clarify the 
application of unjustifiable hardship in public transport cases, because ‘there have 
not been any court decisions under the DDA specifically regarding the application 
of unjustifiable hardship to transport issues’ (sub. 143, p. 65). HREOC added that 
the unjustifiable hardship defence was necessary as a trade-off to enable a shorter 
timetable for the standards’ implementation and to avoid ‘adopting a lowest 
common denominator set of obligations and/or providing for extensive detailed 
exceptions’ (sub. 219, p. 27). It thus enabled a shorter timetable and higher 
requirements to be set elsewhere in the standards (see chapter 14 and appendix C). 


Draft disability standards for education 


The current draft of the disability standards for education proposes to alter the 
application of unjustifiable hardship in two significant ways. First, it would extend 
unjustifiable hardship to post-enrolment situations. Second, it would augment the 
concept of unjustifiable hardship with the additional concepts of ‘reasonable 
adjustment’ and ‘unreasonable adjustment’, which are similar but ‘not identical’ 
(see appendix B). 


The Productivity Commission supports the idea of extending the unjustifiable 
hardship defence to post-enrolment situations. However, for reasons of 
transparency, consistency and clarity, the Commission considers that amending the 
DDA is preferable to attempting to address such an anomaly in the disability 
standards alone (see chapter 14).  


The introduction of the concepts of reasonable and unreasonable adjustment in the 
standards raises other issues. The Commission supports the standards’ use of the 
term ‘reasonable adjustment’. It is for the most part consistent with the approach 
outlined earlier in this chapter, though it is unhelpful in creating a divergence 
between unreasonable adjustment and unjustifiable hardship. Defining reasonable 
adjustment as all adjustments that do not cause unjustifiable hardship would resolve 
this issue. 


If the DDA were amended to extend unjustifiable hardship to post-enrolment 
situations, an appropriate role for the disability standards might be to clarify the 
criteria for determining unjustifiable hardship in education, in much the same way 
as the disability standards for accessible public transport have done for that area. 
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Access to premises 


If implemented, the draft access to premises standards would deny the owners of 
new buildings access to the unjustifiable hardship defence. Marrickville Council 
argued that this was appropriate because ‘the developer of a new development fully 
enters into a development site knowing that there are these regulations to adhere to, 
and there should be no excuse for not keeping to those’(trans., p. 2414). This point 
was also made by HREOC (trans., p. 2877). 


The Commission disagrees: the views of Marrickville Council and HREOC might 
be appropriate if the adjustments needed are always inexpensive and easy to adapt 
to the circumstances. However, to require the same level of adjustments in all 
circumstances, irrespective of the costs or the likely benefits, is not good policy. 
The draft Regulation Impact Statement (RIS) for the access to premises standards 
has revealed that many adjustments can be made at little cost, but that some have 
the potential to increase the costs of some types of new buildings by approximately 
60 per cent. As noted in chapter 6, these standards have the potential to restrict 
competition and distort resource allocation.  


The draft standards would permit owners of existing buildings to claim unjustifiable 
hardship when undertaking major renovations, and administrative protocols have 
been proposed for addressing accessibility issues, including interpretation of 
unjustifiable hardship. In many cases, it is easier to build accessibility in at the 
outset, than it is to amend existing premises. And, as noted, the costs are often quite 
moderate. It is therefore likely that unjustifiable hardship might be difficult to prove 
in the case of many new buildings. However, the defence should be available.  


Conclusions on the scope of unjustifiable hardship 


The Productivity Commission considers that there are good reasons to extend the 
unjustifiable hardship test to all areas of the DDA. As a duty to make adjustments 
might be implied from existing provisions, an across the board unjustifiable 
hardship defence is required as the Act stands now to provide the necessary balance. 
It would seem that the Australian Government intended it to apply it universally in 
the first place. According to HREOC: 


The second reading speech introducing the Disability Discrimination Bill indicated an 
intention to apply the concept of unjustifiable hardship as a general limitation on the 
legislation, although the drafting of substantive provisions did not fully reflect this. 
(sub. 143, p. 28) 
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If the Commission’s proposal for a duty to make reasonable adjustments were 
adopted, an accompanying unjustifiable hardship defence would become even more 
important as an across the board safeguard to balance rights and obligations. 


The unjustifiable hardship defence does not cover all areas of the Disability 
Discrimination Act 1992. Major areas not covered include education 
post-enrolment, employment between hiring and firing, and administration of 
Commonwealth laws and programs. If the draft disability standards for access to 
premises were adopted, the unjustifiable hardship defence would be denied to 
developers or owners of new buildings. 


The Disability Discrimination Act 1992 should be amended to allow an 
unjustifiable hardship defence in all areas of the Act that make discrimination on 
the ground of disability unlawful. 


Determining unjustifiable hardship 


The DDA does not define unjustifiable hardship. Instead, all relevant circumstances 
including the four criteria listed earlier are to be taken into account in determining 
what constitutes an unjustifiable hardship (s.11). Unjustifiable hardship has 
consequently been interpreted on a case-by-case basis by HREOC and the courts. 


The case law approach 


Inquiry participants had mixed views on the workability of the current case-by-case 
approach to determining unjustifiable hardship under the DDA.  


Some inquiry participants said case law provides insufficient guidance on the 
meaning of ‘unjustifiable hardship’ in employment, education and other areas (see 
for example, Disability Action Inc., sub. 43; Mental Health Coordinating Council, 
sub. 84; National Ethnic Disability Alliance, sub. 114; New South Wales Council 
for Intellectual Disability, sub. 117; Association of Independent Schools of South 
Australia, sub. 135). One issue with the case law approach is that it can take time 
for useful precedents to be established. Disability Action Inc. for example, stated 
that: 


… the costs and risks associated with Federal Court action means that there is not 
adequate case law on many aspects of the DDA such as ‘unjustifiable hardship’ to give 
clarity to the DDA. (sub. 43, p. 4). 


FINDING 8.3 
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On the other hand, the Public Interest Advocacy Centre said there have been few 
problems in determining unjustifiable hardship in practice: 


… a significant body of jurisprudence has developed in relation to the principle of 
‘unjustifiable hardship’ and the methodology whereby courts and HREOC evaluate the 
evidence required to apply section 11. In particular, the case law gives guidance to 
complainants and respondents on the type of evidence required, the format of the 
evidence and the weighting process involved in determining if ‘unjustifiable hardship’ 
arises. Courts are experienced at interpreting the weighing provisions and evaluating 
the type of expert evidence raised in these cases. Neither HREOC nor the Federal Court 
have had undue difficulty in applying section 11, proving it to be far from unworkable. 
(sub. 102, pp. 3–4) 


ACROD said it preferred the courts to decide how unjustifiable hardship should be 
interpreted, because ‘case-based reasoning is much safer than codified and 
inflexible rules of compliance and reprimand’ (sub. 45, p. 2). HREOC expressed a 
similar view on the importance of flexibility (sub. 143, p. 22), but pointed out that 
unjustifiable hardship has ‘been interpreted and fallen where we would have 
expected’ in the courts (trans., p. 1138). Blind Citizens Australia said unjustifiable 
hardship ‘does not require clarification’ (trans., p. 1677). 


The Productivity Commission considers that delays in waiting for case law to 
develop for certain applications of the DDA may mean that some clarification is 
required of how unjustifiable hardship might apply in the interim. Indeed, as 
mentioned previously one reason the transport disability standards address 
unjustifiable hardship in detail is because there had not been sufficient case law on 
that particular application of the DDA.  


There is a lack of guidance as to how unjustifiable hardship might apply to 
particular areas of the Disability Discrimination Act 1992. This could be addressed 
through disability standards or guidelines. 


Criteria for determining unjustifiable hardship 


Although case law might be helpful in developing a workable approach to applying 
unjustifiable hardship, the question remains of whether the criteria are adequate in 
the first place. The benefits and detriments and financial circumstances criteria 
(ss.11(a) and 11(c) respectively) have attracted the most attention.  


Jack Frisch raised a number of concerns with the way unjustifiable hardship can be 
interpreted, arguing that its ambiguity has undermined the effectiveness of the DDA 
(sub. 196, pp. 28–33). His concerns relate to: the incidence of the costs; the 
measurement of benefits; whether the detriments and benefits to persons other than 
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the complainant and respondent are to be considered and what weights they should 
be given; and how the financial circumstances of the respondent are to be defined. 
Among other things, he recommended that the DDA needs to be explicit in defining 
unjustifiable hardship as a cost-benefit exercise and that the ultimate incidence of 
costs needs to be considered.  


The Productivity Commission generally agrees with Frisch’s views on the 
importance of these matters. Ideally, unjustifiable hardship should be considered 
within a social welfare framework that looks at all costs and benefits, and includes 
all persons who are likely to accrue a benefit, bear a cost or suffer a detriment. 
Quantifying all of the costs and benefits will not always be possible, inevitably 
requiring the courts to exercise their discretion in making a qualitative assessment.  


HREOC and the courts appear to have adopted a broad approach to defining 
detriments and benefits. For example, financial and non-financial issues have been 
emphasised in education cases, especially regarding the effects on other students. In 
the case of Finney v Hills Grammar School: 


… the decisions make clear that consideration of unjustifiable hardship issues in 
education is by no means restricted to financial issues and in particular that any issues 
of educational benefits or detriments have to be considered. (HREOC, sub. 143, p. 62) 


The High Court has emphasised that the safety considerations of other students and 
teachers should be considered in determining unjustifiable hardship:  


The nature of the detriment likely to be suffered by any persons concerned, if the 
student was admitted, would comprehend consideration of threats to the safety and 
welfare of other pupils, teachers and aides. Any negative impact that may be caused by 
the presence of a student with a disability in a mainstream class is a proper matter to be 
considered when making a decision on whether that individual student can be admitted. 
Thus, the Act provides for a balance to be struck between the rights of the disabled 
child and those of other pupils and, for that matter, teaching staff. (Purvis v State of 
NSW (Department of Education and Training) (2003) HCA 62, para 94) 


The courts and HREOC have also taken a broad approach to what is meant by ‘any 
persons concerned’. For example, Maguire versus SOCOG (2001) HREOC 93-123, 
considered the benefits of an accessible website to the complainant and other 
visually impaired people. Further, in its Frequently Asked Questions on 
employment, HREOC has indicated that consideration should also be given to the 
benefits or detriments to ‘other employees or potential employees, customers or 
clients or other persons who would reasonably be affected’ (HREOC 2003f, p. 17). 
The Productivity Commission considers that these are appropriate considerations as 
they permit an overall assessment to be made of the net social benefit of the 
adjustment concerned.  
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Frisch’s point about cost incidence brings in the importance of examining financial 
circumstances. A cost–benefit analysis might conclude that an adjustment has net 
social benefits, but if the organisation concerned operates in a competitive industry, 
its ability to pass on the costs will be limited. If an adjustment with the same net 
benefit were made by an organisation operating in a less competitive sector of the 
economy, a completely different conclusion might be reached, because that 
organisation might be able to pass on the costs. In an increasingly competitive and 
open economy, Frisch argued that an increasing number of firms might be able to 
claim unjustifiable hardship because they cannot pass on the costs and do not have 
any economic surplus to pay for them (sub. 120). 


These arguments indicate that a large degree of flexibility is needed in determining 
unjustifiable hardship in different circumstances. Financial and non-financial 
factors, such as tradeoffs between the rights of different groups and safety 
considerations, will be relevant on a case-by-case basis. There is also a need to take 
a broad view of who is affected by the adjustment. In all cases, potential costs and 
benefits should be examined from both a communitywide and an individual or 
business perspective. As many costs and benefits may be intangible, the assessment 
will need to examine both quantitative and qualitative factors. 


Nevertheless, there may be a case for giving the courts better guidance on the nature 
of those costs and benefits and how to identify the persons or groups affected. In 
particular, it should be made clear that in all cases, the first step is to make a 
communitywide cost–benefit assessment to determine whether the different ‘facility 
or service’ required by the person with a disability should be provided. This would 
require some consideration of the benefits and detriments to the community as a 
whole, not just those to the person or persons that are immediately affected. If there 
is no social net benefit, then the adjustment should not be made (for example, if the 
adjustment will seriously inconvenience more people than it assists). 


If the proposed adjustment would produce a net community benefit, then the 
financial and other circumstances of the individual or business who is being asked 
to make the particular adjustment (or provide the ‘different accommodations’) 
should be examined. These two questions should not be regarded as alternatives, but 
rather, as a two-step test.  


Assessing unjustifiable hardship is likely to involve looking at different factors in 
each case, depending on the area of activity and the circumstances in which the 
adjustment is being requested. For example, a claim of unjustifiable hardship from a 
small school will involve very different considerations to a claim from a large 
employer. Trying to incorporate all of these in the DDA could prove cumbersome 
and would be better relegated to standards or guidelines.  
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Unjustifiable hardship is best determined through broad criteria that can be applied 
flexibly to individual cases. 


In section 8.3 the Productivity Commission examines the issue of who should pay 
for adjustments. It has been presumed until now that the organisation that is 
required to make the adjustment, pays for the adjustment. But this might not be the 
most equitable or efficient arrangement. Furthermore, if the organisation concerned 
can prove that it cannot afford the adjustment, the community might have to forgo 
otherwise worthwhile opportunities.  


The Commission considers that an additional clause to the list of ‘relevant 
circumstances’ may help to recognise the role of the broader community in funding 
adjustments. The UK DDA provides an example. In defining the reasonableness of 
steps an employer might take to meet the duty to make reasonable adjustments, that 
Act requires that, among other things, regard should be had to ‘the availability to 
the employer of financial or other assistance with respect to taking the step’ 
(s.(6)(4)(e)). The advantage of such a clause is that it recognises the mutual 
obligations of the various parties concerned. It puts an onus on the organisation 
providing the adjustment to become aware of potential sources of funding, and it 
puts pressure on government and others to provide such assistance. The clause 
allows for the assistance to come from any source, not necessarily from 
government. This could include non-government organisations and entities 
affiliated with the organisation concerned. The Productivity Commission considers 
that a similar clause should be drafted to suit the circumstances of Australia’s DDA.  


There is one more amendment that should be made to unjustifiable hardship 
provisions. This concerns subsection 11(d), treatment of action plans. In chapter 14 
the Commission notes the unusual way that service providers are defined for the 
purpose of making an action plan under Part 3. ‘Service providers’ are defined as 
government departments, educational institutions and persons who ‘provide goods 
or services; or makes facilities available whether for profit or not’ (s.59). It is 
unclear whether other organisations can register plans or whether plans can cover 
other areas of activity such as employment. In considering unjustifiable hardship, an 
action plan must be taken into account (s.11(d)), but only ‘in the case of the 
provision of services, or the making available of facilities’. This would seem to 
imply that some organisations and persons might not be able to have their action 
plans considered (suppliers of ‘goods’ for example) in assessing unjustifiable 
hardship.  


FINDING 8.5 
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Further, both these interpretations of the term ‘service providers’ could be confused 
with the DDA’s coverage of organisations that provide ‘goods, services and 
facilities’ (s.24). Although all of these descriptions could be interpreted broadly to 
cover virtually all persons and organisations, they create inconsistencies and 
confusion. The Commission is not aware of action plans not being considered in 
assessing unjustifiable hardship because they were prepared by an organisation or 
person that did not fit the description in subsection 11(d). However, this vague and 
seemingly restrictive approach does not help interpretation of the Act. The DDA 
should make it clear that any person covered by the Act can register their action 
plan, and can expect to have it considered in assessing unjustifiable hardship.  


The criteria for determining unjustifiable hardship in the Disability 
Discrimination Act 1992 (s.11) should be expanded to: 
• require consideration of the costs and benefits to all persons and an 


assessment of the net benefit to the community 
• include as a relevant circumstance, the availability of financial and other 


assistance 
• clarify that any respondent to a complaint (not just ‘service providers’) can 


expect to have their action plan considered.  


Inherent requirements 


The ‘inherent requirements’ provision of the DDA applies to employment only. The 
term appears repeatedly in the Part 2 provisions concerning ‘Discrimination in 
work’. A similar concept applies to sports, whereby discrimination is lawful if a 
person ‘is not reasonably capable of performing the actions reasonably required in 
relation to the sporting activity’ (s.28(1)(a)) (see chapter 4). 


Inherent requirements form the basis of an important exemption or safeguard in the 
DDA. They mean that discrimination in employment on the ground of disability is 
not unlawful if a person is ‘unable to carry out the inherent requirements of the 
particular employment’ (s.15(4)(a)), even after the employer has provided different 
facilities or services (that do not cause unjustifiable hardship).  


The inherent requirements provisions of the DDA are similar to a provision of the 
Workplace Relations Act 1996 which does not make it unlawful for employers to 
dismiss an employee due to a disability (or other attributes) if that disability means 
the employee cannot meet the inherent requirements of the position (s.170CK(2)). 


RECOMMENDATION 8.3 
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Defining inherent requirements  


The DDA does not define the term ‘inherent requirements’. Based on its context, 
the term appears to refer to the activities that are essential to the satisfactory 
completion of the tasks required to do a job. It can also extend to the manner in 
which the tasks are completed.  


Various court decisions have highlighted aspects of ‘inherent requirements’ in 
different employment contexts (box 8.3). HREOC (2003f) summarised the relevant 
factors for determining inherent requirements in employment, as identified in 
Woodhouse v Wood Coffill Funeral P/L (1998) HREOCA 12: 


• the work required in practice for the particular position  


• duties that might be required in an emergency or at periods of high workload 


• the results to be achieved in the position (as opposed to the means for achieving 
the results) 


• the circumstances in which the work must be performed 


• applicable awards and competency standards and mandatory requirements 
arising from other laws (such as occupational health and safety laws). 


Considerations of speed, precision, workplace harmony and safety can thus form 
part of the inherent requirements of a job. 


HREOC raised the additional point that ‘requirements contained in another law’—
such as those arising from the Workplace Relations Act or occupational health and 
safety Acts—and qualification requirements ‘may well be recognised as inherent 
requirements or at least recognised as reasonable requirements for indirect 
discrimination purposes’ (sub. 143, p. 34). 


HREOC added that ‘the terms of applicable awards and agreements will be relevant 
to, but not necessarily decisive of, the inherent requirements of a job’ (sub. 219, 
p. 33). The Human Rights and Equal Opportunity Commission Act 1986 specifies 
procedures for complaints of discrimination that arise under an industrial award (see 
chapter 9).  


Some inquiry participants said the courts’ interpretations of inherent requirements 
have been clear and appropriate. The Darwin Community Legal Service said it is 
‘reasonably comfortable with the interpretation the courts have given of inherent 
requirements’ (trans., p. 17). It noted that a fairly narrow interpretation has been 
made to date, because: 
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Box 8.3 Defining inherent requirements 


X v The Commonwealth HCA (1999) 63 


A soldier, discharged in 1993 after testing positive for HIV, lodged a DDA complaint 
with HREOC. HREOC upheld the complaint because it considered that the ability to 
‘bleed safely’ in a combat situation was an ‘incident of employment’ rather than an 
inherent requirement of a soldier’s job. On appeal, the Full Court of the Federal Court 
rejected HREOC’s determination. The court interpreted ‘inherent requirements’ to 
include the health and safety of fellow employees and the physical environment in 
which the employee may occasionally find himself (the battlefield). X’s appeal of the 
Federal Court’s decision was dismissed in the High Court. 


Cosma v Qantas Airways Ltd. FCAFC (2002) 425 


The defendant was injured in the course of his job as a cargo handler for Qantas. 
Following a lengthy period of alternative duties and vocational training, the employee 
was retrenched because no alternative positions were available. The defendant took 
action in the Federal Court under s.15 of the DDA but was unsuccessful. The Full 
Court subsequently rejected his appeal of that decision. 


In its ruling, the Full Court of the Federal Court made a number of points in relation to 
the definition of ‘inherent requirements’. 


• When assessing a person’s capacity to fulfil the inherent requirements of a position, 
only the requirements of pre-injury employment are to be considered, not those of 
alternative duties. 


• ‘A practical method of determining whether or not a requirement is an inherent 
requirement … is to ask whether the position would be essentially the same if that 
requirement were dispensed with’. 


• The DDA should not be interpreted as requiring that an employer modify a job’s 
inherent requirements in order to accommodate an employee with a disability. 
Rather, workplace adjustments are designed to allow a worker to meet those 
requirements.  


 


… to allow the requirements to extend to whatever an employer declares to be 
necessary or convenient or efficient for its operation would be basically to take any of 
the teeth out of the Act. (trans., p. 17) 


Other participants said that inherent requirements should be made clearer and easier 
to understand for the general public and employers. Distinguishing between the 
inherent and the non-essential requirements of a position can be difficult and 
requires a close examination of the duties involved in a job. The ability to perform 
certain duties in an emergency may be an inherent requirement for airline cabin 
personnel, for example, but not for the ticket sales staff who work for the same 
company.  
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The definition of inherent requirements can be elusive in many cases. The 
Attorney-General’s Department said each job must be considered carefully and 
individually: 


The reference to ‘inherent’ requirements invites attention to what are the characteristic 
or essential requirements of the employment as opposed to those requirements that 
might be described as peripheral … the requirements that are to be considered are the 
requirements of the particular employment, not the requirements of employment of 
some identified type or some different employment modified to meet the needs of a 
disabled employee or applicant for work. (sub. 115, p. 8) 


This approach requires a detailed knowledge of the nature and duties of each 
position in a business. Margaret Kilcullen said it is difficult for people seeking 
employment to identify the inherent requirements of a particular job: 


… part of the problem with the concept of inherent requirements is that it … imposes a 
hardship upon employees because it’s not in fact standard practice for them to know 
what the inherent requirements of a job are before the interview. (Janet Hope in 
conjunction with Margaret Kilcullen, sub. 165, p. 40) 


This problem of limited knowledge (or ‘knowledge asymmetry’) in applying for 
employment arises for all job applicants and not just those with disabilities. Duty 
statements typically mention which selection criteria are ‘essential’ and which are 
‘desirable’, but such distinctions will not necessarily correlate with what the courts 
might deem to be inherent requirements. It is possible, also, that a court might find 
that the position has inherent requirements that are not in the duty statement.  


Margaret Kilcullen added that, like the job applicant, the prospective employer may 
not always have a clear and definite knowledge of the inherent requirements of a 
new or unfilled position, depending on the business and the circumstances (Janet 
Hope in conjunction with Margaret Kilcullen, sub. 165, p. 40). 


Uncertainties could also arise from the trend towards ‘credentialism’ in the 
Australian and international labour markets, whereby employers ask for formal 
qualifications that are not required to do the job, or that are at a higher level than 
needed, as a screening method in recruitment (see, for example, Buchel et. al. 2003; 
Eraut 2001; Buon 1998).  


Clarifying inherent requirements 


There are several options for improving guidance on the meaning of inherent 
requirements in the DDA. One option is to define the term in the Act. The 
Intellectual Disability Services Council said it would be ‘advantageous’ to define 
inherent requirements because ‘every effort needs to be made to clarify the 
provisions’ (sub. 162, p. 4). However, unless the definition were long and detailed, 
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this approach might not provide practical guidance on what is, and is not, an 
inherent requirement in employment. A practical, simple, single definition that 
covers all eventualities may prove difficult to develop. 


A more practical approach could be to define the factors to be taken into account in 
determining whether a requirement for a job is an ‘inherent requirement’. A list of 
criteria would be more helpful than a single fixed definition for identifying inherent 
requirements in practice. These criteria could be based on those already identified 
by the courts and HREOC as being relevant (see above and box 8.3). There are 
three ways to implement such a list of criteria. 


First, the DDA could list the criteria to be taken into account in identifying inherent 
requirements, as it does for some other important concepts (such as unjustifiable 
hardship) (section 8.2). Criteria listed in the DDA (as opposed to disability 
standards, guidelines or elsewhere) would be more accessible and provide greater 
legal certainty. Examples of inherent requirements in different types of employment 
could be included to illustrate the criteria, much like the examples provided in the 
explanatory memorandum for the Age Discrimination Bill 2003. 


Second, the criteria could be included in disability standards for employment, or for 
aspects of employment such as recruitment practices. However, there have been 
problems in developing disability standards for employment, and the standards 
appear unlikely to proceed soon (see chapter 14). Further, the protracted 
negotiations during previous attempts to draft disability standards for employment 
illustrate the potential difficulties of attempting to draft disability standards for 
inherent requirements. 


Third, the criteria could appear in explanatory material from HREOC, such as 
advisory notes or guidelines, based on case law and other material. HREOC already 
publishes such information in a number of formats, such as its ‘frequently asked 
questions’ on employment (HREOC 2003f). Jobwatch (sub. 215) and Janet Hope in 
conjunction with Margaret Kilcullen (sub. 165) recommended inherent 
requirements as a suitable subject for guidelines. The Office of the Director of 
Equal Opportunity in Public Employment suggested such guidelines could ‘draw 
heavily on resources arising from successful conciliation cases’ (sub. 172, p. 5).  


The Productivity Commission considers that the most practical and effective 
approach would be to address, in guidelines, the factors that might be taken into 
account when identifying inherent requirements. This would enable a reasonably 
detailed approach to be taken in providing background material that could be 
applied on a case by case basis. It would also be flexible to allow for changing 
circumstances. Elsewhere the Productivity Commission recommends that guidelines 
on employment be developed for the DDA and updated as needed (see chapter 14). 
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In relation to inherent requirements, these guidelines could draw on the ‘frequently 
asked questions’ that HREOC has published (HREOC 2003f), conciliation 
agreements (anonymously) and case law. 


The Commission concludes that the inherent requirements provisions in the DDA 
are important from the perspectives of employers and employees (and prospective 
employees). From the employers’ perspective, inherent requirements provide an 
important safeguard that underpins the merit principle in employment decisions. For 
employees, inherent requirements mean that employers cannot discriminate against 
them by using failure to meet non-essential requirements as a reason. Guidelines 
would help employers and employees to identify the inherent requirements for 
particular jobs. 


There is, however, one legislative amendment that should be made to address an 
apparent anomaly in the way inherent requirements apply to some employment 
situations and not others. Currently, like the unjustifiable hardship defence, the 
inherent requirements defence is not available between the hiring and dismissal 
stages of employment. It does not apply, for example, in relation to promotions. No 
good explanation has arisen for why this is so, nor to the Commission’s knowledge 
is it a major issue with employers. The current lack of this defence would appear to 
have the unusual result, for example, that failure to meet the inherent requirements 
of a more senior position could not be used by an employer to refuse to promote a 
person. Although not a seemingly urgent issue, this matter should be addressed. 


The inherent requirements defence does not currently apply to within-employment 
situations. This might discourage employers from employing people with disabilities 
because it limits their ability to train, transfer and promote whom they choose. 


The defence of inherent requirements should be available to employers in all 
employment situations. 


8.3 Who should pay?  


The DDA, like most other disability discrimination legislation, places the 
responsibility for funding adjustments solely on organisations covered by the Act. 
No corresponding obligation exists on people with disabilities, on governments,3 or 
on consumers generally. This implies that, should an organisation successfully 
                                              
3 Except in their role as employer, provider of goods and services, educator, etc. 


FINDING 8.6 


RECOMMENDATION 8.4 
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argue that an adjustment would cause them an unjustifiable hardship (as it is 
currently defined), no alternative source of funding need be considered under the 
Act. In these circumstances, the proposed adjustment might not go ahead, even if it 
would be to society’s overall benefit.  


The question of who should pay for adjustments can be analysed from both a 
theoretical and a pragmatic standpoint. Both approaches are now adopted in turn. 


Theoretical approach 


Stein (2003) provides a formal framework within which to compare the costs and 
benefits of workplace adjustments, and to decide which adjustments should be: 
funded by employers; funded by taxpayers; or not be undertaken. Stein identifies a 
range of possible adjustments, ranging from wholly efficient to wholly inefficient, 
depending on the ratio of quantifiable costs to benefits (box 8.4). From Stein’s 
analysis, a clear delineation of adjustment funding responsibilities emerges.  


In essence, Stein’s funding rule is that employers should pay for any adjustments 
that allow them to maximise profit. This rule applies even in cases where disability 
discrimination legislation is required to show employers that they would benefit 
from employing and/or accommodating a person with a disability (see chapter 7). 


More controversially, Stein argues that employers should be made to pay for 
adjustments that, while benefiting them in absolute terms, do not benefit them as 
much as the alternative of employing a person without a disability who needs no 
adjustments (example 2a in box 8.4). Stein argues that such adjustments therefore 
‘extract a differential cost from employers’ (2003, p. 143).  


Finally, when employers stand to gain no net benefit—or risk incurring a loss—
from employing/accommodating a person with a disability, two possibilities arise. 


• If hiring and/or accommodating produces a net social benefit, then employment 
should go ahead, with adjustments to be funded by government. To impose this 
cost on the employer would be unreasonable. 


• If employment of a person with a disability would result in a net social loss, then 
employment should be discouraged and replaced with social security benefits 
(Stein 2003, pp. 176–77). 


Implications and limits of Stein’s approach 


Stein’s approach helps clarify some of the efficiency and equity considerations that 
might guide the apportioning of disability adjustment costs. It might also inform the 
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application of the DDA’s unjustifiable hardship defence (and the Commission’s 
proposed duty to make reasonable adjustments).  


 
Box 8.4 Stein’s taxonomy of employer accommodations 
Hiring and/or accommodating a person with a disability generates costs and benefits 
for the employee, the employer and society in general. Some of these costs and 
benefits are quantifiable. Based on a comparison of all assessable costs and benefits, 
Stein distinguishes five types of accommodation, grouped into three broad categories.  


1. Wholly efficient (Pareto optimal) accommodations 
(a) Voluntarily made accommodations: these are undertaken voluntarily by the 


employer, without the need for government compulsion or intervention. Even 
after allowing for adjustment costs, the employee with a disability is the most 
profitable person to employ. In this scenario, the employer, the employee and 
society reap maximum benefits from the adjustment. 


(b) Quasi-voluntary accommodations: these would be made voluntarily by the 
employer, but for the existence of market failures such as information 
asymmetry. Disability discrimination legislation remedies these failures, for 
example, by coercing information exchanges between employers and 
employees. This leads to the most profitable person for the job—the employee 
with a disability—being hired, even if adjustments are necessary. The employer, 
the employee and society again enjoy maximum benefits. 


2. Socially efficient (Kaldor-Hicks welfare enhancing) accommodations 
(a) Semi-efficient (ADA) accommodations: these would not be made voluntarily in 


the absence of disability discrimination legislation. While both the employee and 
the employer benefit from the decision to hire and/or accommodate, the benefit 
accruing to the employer (after possible adjustments) is less than that which 
would have been generated by the employment of a person without a disability.  


(b) Social benefit gain accommodations: these result in zero profit or even a loss for 
the employer, yet yield a net social benefit. For this type of accommodation to 
be efficient, the value of the overall benefit generated should at least equal the 
cost to the employer of employing the person with a disability (including 
adjustments). Stein states that ‘this is an area where the state has the potential 
to compensate losing employers and should do so out of self-interest’ (p. 174). 


3. Wholly inefficient accommodations 
In this scenario, employing and/or accommodating a person with a disability would 
create a net cost not just for the employer, but for society also. It would be more 
efficient not to make the adjustments and exclude that person from the workplace, 
in exchange for welfare benefits. 


Source: Stein 2003.  
 


• Where disability discrimination legislation only serves to clarify the benefits for 
employers of hiring and/or accommodating people with disabilities 
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(quasi-voluntary accommodations, example 1b in box 8.4), employers should 
pay for adjustments because it is in their interest and efficient to do so. Thus, 
where the only obstacle to the greater employment of people with disabilities is 
the lack of knowledge by employers and other organisations—for example, 
about cost-effective adjustments or the availability of government subsidies—
then government funding of adjustments is unwarranted.  


• At the other extreme, there are those adjustments that are not beneficial from the 
perspective of employers or the community and should not be required. This is 
consistent with the Commission’s recommended approach to making the 
unjustifiable hardship defence encompass a community-wide approach to 
estimating the costs and benefits. 


• In between these two is a grey area where social benefits exceed social costs, but 
there is insufficient benefit from the employer’s perspective to make the 
adjustments voluntarily. Under the Commission’s revised unjustifiable hardship 
defence, these adjustments would pass the first hurdle of providing a net social 
benefit. Using Stein’s approach, some of these adjustments would be funded by 
the employer and some by the community. 


Stein’s classification system provides only limited guidance in this socially but not 
privately optimal world. First, his distinction between semi efficient and social 
benefit accommodations is essentially arbitrary. Both involve an opportunity cost to 
the employer (that being that profit would be maximised by not employing the 
person with the disability who needs accommodations). Further, it is not as clear as 
Stein suggests that semi efficient accommodations should be funded entirely by 
employers and social benefit accommodations should be funded entirely by 
government.  


Second, the ways in which costs are distributed among firms can affect competition 
and resource allocation (see chapter 6). Restrictions on competition could arise if 
firms with different characteristics have a differing ability to successfully claim 
unjustifiable hardship) because, for example, of size or their inability to pass on the 
costs of adjustments to their customers. In the Australian context, these issues 
assume an extra dimension because disability discrimination legislation can be 
enforced either through complaints or through disability standards.  


A third limit to the Stein approach is that it focuses exclusively on employment 
issues. Yet disability discrimination legislation mandates adjustments in many other 
areas. When adjustments are made in, for example, goods and services, or transport, 
they can benefit people other than the person with a disability and the organisation 
making the adjustment, such as parents with prams and elderly persons who may 
benefit from more accessible transport. 
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In summary, the possible competition effects and wider costs and benefits of 
adjustments raise issues of efficiency and equity (fairness) in funding, which cannot 
easily be resolved by reference to Stein’s approach. It nevertheless focuses attention 
on the general group of adjustments which both governments and organisations 
should be funding, and paves the way for a more pragmatic approach to policy 
options. 


Pragmatic approach  


There are two ways of answering the question of who should bear the costs of social 
policies and community objectives (such as the elimination of discrimination 
against certain groups) that are more pragmatic than Stein’s. 


The first possible argument relies on the proposition that if the community, through 
the government, decides that a particular social objective is worth pursuing, then the 
community should pay for it through taxes. Under this ‘community pays’ approach, 
governments should use taxpayer funds to compensate organisations for any costs 
imposed on them by the community’s objectives contained in disability 
discrimination legislation. 


The second argument treats social objectives as just another ‘cost of doing 
business’—similar, for example, to the costs of providing employees with a safe 
workplace or ensuring a product meets safety standards. Any costs imposed on the 
organisation by its obligation to be non-discriminatory (including the costs of 
adjustments) would thus be regarded as a social cost of production that should 
appropriately rest with the organisation (and its customers and suppliers if the 
organisation can pass on some of the costs). If the cost of removing discrimination 
can be spread sufficiently broadly across an industry—for example, through 
disability standards—then its incidence is little different to an industry-based tax. 


Neither of these two approaches precludes some sharing of costs between 
government and other groups within the community, including individual 
organisations. Even where government can be expected to bear most of the costs 
imposed by legislation, some measure of financial involvement by producers and 
consumers would be justified. Conversely, under a ‘social cost of production’ 
approach, there would be reasons for government to bear part of the cost burden.  


The factors influencing the distribution of costs between government and individual 
groups within the community are examined below, in relation to disability standards 
and complaints-based enforcement of the DDA. 
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Funding implications of disability standards 


The pattern of costs and benefits associated with disability standards and, therefore, 
the implications for equity and efficiency in funding, differ somewhat from those 
associated with complaints-based enforcement. While disability standards rely, to 
an extent, on individual complaints for their enforcement, they impose widespread 
compliance requirements that are usually clear, precise and well publicised. 
Moreover, they can be linked to independent monitoring and compliance regimes—
for example, through such bodies as Local and State Government planning 
authorities. As a result, organisations that do not comply with disability standards 
are at greater risk of litigation than those that do not comply with the general 
provisions of the DDA. 


This greater risk suggests that organisations are more likely to carry out the 
adjustments imposed by the disability standards.4 The costs of these adjustments are 
thus more likely to be faced by all organisations in the industry, rather than by a few 
organisations subject to complaints. A ‘social cost of production’ approach to 
funding the costs of disability discrimination policies could apply in this 
circumstance, whereby all organisations in an industry would face the costs of 
making their product accessible. Moreover, costs faced by an entire industry will be 
passed on by organisations to their customers (except, arguably, overseas 
customers). This will result in an efficient distribution of the cost burden, because 
consumers will receive price signals reflecting the benefits that they derive from 
consuming accessible goods and services. This point can be illustrated by reference 
to the transport disability standards, but it applies equally to all standards that 
impose relatively uniform costs across an industry (box 8.5). 


The distribution of costs and benefits under standards might lead to the conclusion 
that it is sufficient to let the burden of compliance fall solely on a particular industry 
and its customers. However, a case for some government funding might remain in 
three sets of circumstances.  


First, governments may want to speed up the implementation of the standards, or 
ensure that organisations meet more than the minimum targets set in standards. This 
might be desirable to bring forward the benefits of implementing the standards for 
people with disabilities or for the government. 


                                              
4 Disability standards in some areas, such as employment, would be unlikely to have the same 


widespread effect—for example, a person with a disability would still need to apply for a job 
before the employer could comply with the standards’ requirements concerning hiring practices. 
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Box 8.5 Incidence of costs and benefits under the transport disability 


standards 
By imposing accessibility requirements on all public transport providers, the transport 
disability standards have the potential to affect four distinct groups: providers, 
customers with disabilities (and their carers), other customers and governments.  


In the Regulation Impact Statement prepared for the transport disability standards, 
consultants Booz Allen & Hamilton estimated that the costs of implementing the 
standards would be faced by producers in the first instance. Although some increase in 
overall patronage was predicted to follow the implementation of the standards, it was 
not expected to offset costs. Benefits were forecast to accrue to both customers with 
disabilities (in the form of reduced travel costs) and those without disabilities (in the 
form of greater accessibility for elderly people and people with prams or luggage). 
Booz Allen & Hamilton also predicted that some benefits from the standards would 
accrue to government—for example, in the form of reduced expenditure on aged and 
health care, and on the Disability Support Pension.  


Assuming that the costs of implementing the transport standards are faced equally by 
all organisations in the industry, these costs will be passed on, in part, to all the 
customers of that industry, including customers with disabilities. This arrangement is 
arguably equitable, given that most customers are expected to benefit from an 
accessible transport system. It is also mostly efficient, because the division of the cost 
burden between producers and consumers will be determined by alternative 
opportunities for resource use by each group. 


Source: Attorney-General’s Department 1999.  
 


Second, governments may want to ensure the implementation of disability standards 
does not cause the levels or quality of service to drop in ways that would be socially 
undesirable. If, for example, exemptions and unjustifiable hardship provisions under 
the standards meant that specific services could not reasonably be expected to be 
provided by organisations (for example, accessible school buses in rural areas), 
governments might consider stepping in to fund these adjustments. 


Third, governments might contribute where ‘externalities’ arise—that is, where 
benefits or costs accrue to sectors of the economy other than where disability 
standards are implemented. For example, the greater ability of people with 
disabilities to travel independently due to the transport disability standards might 
widen employment opportunities for them and their carers. Governments might also 
consider subsidising some segments of the transport industry to avoid undesirable 
outcomes. For example, fare increases generated by the disability standards could 
result in decreased public transport usage and increased road congestion. Such 
external benefits would not usually be considered in the decisions of public 
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transport providers regarding how much they charge for their services. This could 
lead to public transport provision that does not maximise benefits to society.  


Funding implications of complaints-based compliance 


The costs and benefits produced by the complaints mechanism, although they arise 
in all areas covered by the DDA, are best illustrated in terms of the adjustments that 
the DDA imposes on employers. Under that compliance enforcement mechanism, 
employers make workplace adjustments either voluntarily or when forced to do so 
in response to a complaint. This means that not all employers make adjustments, 
even when they employ people with disabilities who might benefit from them. 


Depending on an organisation’s degree of market power, the organisation may or 
may not be able to pass on part of the costs of adjustments to its customers and 
suppliers. In an increasingly competitive economy, few organisations would be able 
to pass on the costs. This would make it difficult to rely on a social cost of 
production approach to justify making organisations pay for adjustments.  


The unpredictable or arbitrary imposition of adjustment costs under a 
complaints-based system raises important equity issues. In a given market, firms, 
employees, consumers and suppliers selected at random will be required to fund 
workplace adjustments. The inequitable distribution of the costs of adjustment is 
likely to detract from the DDA’s objectives. Employers, for example, may seek 
undetectable ways of discriminating against employees with disabilities if they feel 
unfairly penalised by the provisions of the DDA. And employees and customers 
without disabilities might object to subsidising (in effect) the costs of adjustments 
through lower wages and higher prices respectively. This could encourage 
resentment. 


As well as equity concerns, efficiency might be affected if the arbitrary distribution 
of the adjustment burden under a complaints-based system leads to restrictions on 
competition. Resource allocation throughout the economy would be distorted if the 
production costs of some firms within an industry reflected the social cost of 
production, while those of their competitors did not. 


Given these possible drawbacks, and given that the duty to make adjustments stems 
from the community’s desire to remove barriers to people with disabilities, a 
‘community pays’ approach would be more appropriate in the case of 
complaints-based compliance. It may also be more appropriate in areas such as 
employment where the costs of adjustment are inherently arbitrary, depending on 
where people with disabilities apply for jobs. This approach would avoid distortions 
and is already in use in many other areas of government social policy. Governments 
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offer some compensation to organisations when, for example, their employees are 
called for jury duty or are members of the army reserves. HREOC’s proposal for a 
national paid maternity leave scheme recognised that government funding is 
justified if government imposes wider social objectives on organisations that will 
increase their costs (HREOC 2002b, 2002i). Another example is in the education 
sector, where governments fund schools for at least part of the accommodation costs 
required by students with disabilities in non-government schools (see chapter 15 
and appendix B). 


In the area of employment, some government funding of disability aids and 
equipment used for employees with disabilities is already available (see chapter 15). 
Although it might be expected that organisations absorb most of the cost of 
equipping staff as a normal cost of doing business, this should not necessarily be the 
case when additional costs arise from wider social objectives. 


The adoption of a ‘community pays’ approach to the funding of adjustments does 
not mean that the organisations covered by the DDA should not incur any of these 
costs. While it might be desirable for government to fund most of the ‘lumpy’ 
adjustments costs that the legislation imposes arbitrarily, these organisations should 
continue to incur some of the costs of removing discrimination, for two main 
reasons. 


• Many organisations are willing to pay at least part of the costs, so government 
need only fund the incremental costs necessary to induce socially desirable 
adjustments. The difficulty is in deciding what proportion each should pay to 
achieve the desired result and may need to involve some experimentation (see 
chapter 15 for a discussion of funding issues). 


• Paying for some of the costs of adjustments limits incentives for organisations to 
ask the government to pay for unnecessary adjustments. It also creates incentives 
for these organisations to develop low cost ways of meeting their duties under 
the legislation. 


In conclusion, the two possible approaches to apportioning costs created by the 
DDA are not equally suited to the different methods of enforcing the Act. The 
‘social cost of production’ approach is equitable and efficient in situations in which 
disability standards apply. This approach provides employers, producers and 
consumers with appropriate incentives and price signals. However, where 
complaints remain the main enforcement mechanism, the difficulty of applying 
uniform duties on all organisations (for example, in employment) means this 
approach would have undesirable equity and efficiency effects. A ‘community pays’ 
approach is justified in such cases, which implies a greater funding role for 
government. 
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Nonetheless, both approaches lead to the conclusion that the costs imposed by the 
DDA should be shared between governments and organisations directly affected.  


People with disabilities might also be involved in funding adjustments. In practice, 
they already pay for many of the costs associated with their disability. While they 
should not have to fund adjustments mandated by the DDA, occasions may arise 
where they might wish to contribute to an upgrade in the specifications of those 
adjustments (for example, a better quality screen reader). This would be most likely 
to occur in areas such as education or employment.  


It is generally appropriate for the costs borne under the Disability Discrimination 
Act 1992 to be shared between the organisations required to make adjustments and 
governments.  


As noted earlier, the Productivity Commission has recommended that the 
unjustifiable hardship defence be amended to include a new criterion that would 
require consideration of financial and other assistance available to organisations for 
making adjustments. This will help broaden the responsibility for funding 
adjustments to governments and other groups.  


The Productivity Commission considers that it is appropriate for government to play 
a major role in funding adjustments in the workplace and elsewhere. This would 
serve to increase efficiency, equity and the opportunities for people with disabilities 
to participate as equals in society (see chapter 15) 


8.4 Conclusion 


This chapter has argued that substantive equality is a sound basis for disability 
discrimination legislation, and that an explicit duty to make reasonable adjustments 
be included in the DDA as a means to this end. This would remove the confusion 
over what is currently implied by the Act and is consistent with the principles of the 
Australian Government at the time the DDA was introduced.  


The Productivity Commission recommends such a duty be included, provided it is 
always subject to the unjustifiable hardship defence, including in disability 
standards. ‘Reasonable adjustments’ should be defined to exclude adjustments that 
would cause unjustifiable hardship. This safeguard is necessary to ensure that 
adjustments are more likely to produce net benefits for the community, and do not 
impose undue financial hardships on the organisations required to make them.  


FINDING 8.7 


1471







   


 ELIMINATING 
DISCRIMINATION 


231


 


The Commission is also recommending that the unjustifiable hardship defence be 
clarified to always require an assessment of the net benefits of making adjustments. 
This would require a quantitative and qualitative assessment of the community-wide 
impacts. Where possible costs and benefits should be quantified, but the broad 
framework envisaged would also allow consideration of trade-offs in the rights of 
the different groups concerned.  


Imposing an obligation on organisations covered by the DDA to make adjustments 
has important efficiency and equity implications. There are good arguments for 
organisations and governments to share the costs. It is difficult to make hard and 
fast rules in this area. However, it appears that the Australian Government could 
play a more substantial role. The Commission is recommending a new criterion be 
added to the unjustifiable hardship test that would require the courts to consider the 
extent to which respondents had attempted to access available financial and other 
assistance. This would strengthen the bonds of mutual obligation between the 
organisations that must make the adjustments and the rest of the community. 
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9 Equality before the law 


The second object of the Disability Discrimination Act 1992 (DDA) is to ensure 
equality before the law for people with disabilities. This chapter examines the 
concept of equality before the law, its treatment under the DDA and the 
effectiveness of the DDA in four areas in which inquiry participants raised 
particular issues: 


• ensuring quality accommodation for people with disabilities, particularly those 
living in institutions 


• providing appropriate safeguards for decision making by (and for) people with 
cognitive disabilities 


• removing barriers to fair and equal treatment in the justice system and in civic 
participation for people with disabilities  


• challenging laws that deliberately or inadvertently discriminate against people 
with disabilities.  


Many of these areas fall primarily within the Constitutional responsibility of the 
States. This has significant implications for the effectiveness of the DDA in 
ensuring equality before the law for people with disabilities. This chapter examines 
ways of strengthening the DDA and other policy responses to ensure equality before 
the law.  


9.1 The Disability Discrimination Act and equality 
before the law 


The DDA contains few, if any, substantive provisions that relate directly to the 
object of equality before the law. As the Human Rights and Equal Opportunity 
Commission (HREOC) stated ‘… the reach of the substantive provisions of the 
DDA is limited compared to this object’ (sub. 143, p. 39). 


Early drafts of the Disability Discrimination Bill contained specific provisions on 
equality before the law, but these were dropped before the Bill was presented to 
Parliament (section 9.5).  
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This section examines the following aspects of the DDA that have relevance to 
equality before the law: 


• the ‘equality before the law’ object 


• relevant HREOC functions. 


Later sections cover other aspects of the DDA. 


The object 


The second object of the DDA is: 
… to ensure, as far as practicable, that persons with disabilities have the same rights to 
equality before the law as the rest of the community … (s.3(b)) 


There has been little elaboration of this object. The explanatory memorandum to the 
DDA states in regard to all the objects of the DDA: 


[The objects clause] … is also designed to ensure that people with disabilities have, as 
far as possible, the same rights as other citizens. (Explanatory memorandum, p. 7) 


Inquiry participants did not raise many concerns about this object. 


Equality before the law is a fundamental human right. Australia is a signatory to the 
UN International Covenant on Civil and Political Rights, which states: 


All persons are equal before the law and are entitled without any discrimination to the 
equal protection of the law. (article 26) 


However, practical limits need to be taken into account in pursuing equality before 
the law for people with disabilities.  


• Some people with disabilities are unable to make reasonable decisions about 
their personal circumstances or their financial and legal affairs (section 9.3). 


• The DDA includes exemptions where the rights of people with disabilities are 
constrained, such as public health measures relating to infectious diseases, 
Migration Act 1958 decisions, and combat and peacekeeping services (see 
chapter 12). 


The UN Declaration on the Rights of Mentally Retarded Persons and the UN 
Declaration on the Rights of Disabled Persons recognise situations in which some 
people with disabilities are unable to exercise their rights in a meaningful way, or in 
which it is necessary to restrict or deny some rights. 
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Functions of the Human Rights and Equal Opportunity Commission 


Section 67 of the DDA confers functions on HREOC that contribute to achieving 
equality before the law. First, HREOC can undertake research and educational 
programs for the purpose of promoting the objects of the Act (s.67(1)(h)). HREOC 
has undertaken several pieces of influential research in various areas of equality 
before the law, including on the sterilization of girls and young women with 
intellectual disability (HREOC 2003d). 


Second, HREOC can report to the Minister on actions that the Australian 
Government should take on matters relating to discrimination on the ground of 
disability (s.67(1)(j)). HREOC does not appear to have used this function to date. 


Third, HREOC is empowered to examine Commonwealth enactments (and, when 
requested by the Minister, proposed enactments) (that is, Australian Government 
Acts of Parliament) to determine whether they are inconsistent with the objects of 
the DDA, and to report to the Minister (s.67(1)(i)). HREOC has exercised this 
function on occasion. In 1996-97, HREOC commented on regulations restricting 
Medicare benefits for psychiatric services (box 9.1). 


 
Box 9.1 HREOC investigation of changes to Medicare benefits for 


psychiatric services 
Regulations introduced in 1996 meant the Medicare rebate for psychiatric 
consultations was halved after a patient’s 50th visit in any one year. The Regulations 
were intended to address overservicing, but there were concerns about their effect on 
people with high support needs. HREOC investigated whether the Regulations were 
inconsistent with or contrary to the objects of the DDA.  


HREOC considered the original restrictions on Medicare benefits for certain psychiatric 
services had a discriminatory impact on people with a psychiatric disability. However, 
the Regulations had been modified following further consultations, and HREOC 
concluded that they were no longer inconsistent with the objects of the DDA. The 
restrictions that remained were comparable to those that applied to Medicare benefits 
for other areas of medical treatment, rather than singling out psychiatric treatment and 
psychiatric patients. HREOC’s involvement appears to have assisted in achieving 
these improvements.  


Source: HREOC 2003d, p. 26.  
 


However, HREOC noted that ‘use of this function to date has been limited’: 
… principally because issues of discrimination identified to HREOC as priorities for 
action whether through complaints or through other means have generally concerned 
discrimination in practice rather than discrimination embedded in laws. There is some 
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scope however for HREOC to give increased attention to this function as and if it is 
identified as a priority including through this inquiry. (sub. 143, pp. 35–6) 


Several inquiry participants raised concerns about laws with potentially 
discriminatory effects (although many of these were State or Territory rather than 
federal laws) (section 9.5). Other participants raised concerns about consistency 
between the DDA and other laws (Australian Airports Association, sub. 213; 
Association of Independent Schools of South Australia, sub. 135) (see chapter 12). 
The Productivity Commission considers that this function could play an important 
role in bringing concerns about federal laws to the attention of the Attorney 
General. 


There appears to be potential for the Human Rights and Equal Opportunity 
Commission to make greater use of its power to examine Commonwealth legislation 
and report to the Minister on its consistency with the Disability Discrimination Act 
1992.  


Fourth, where thought to be appropriate and with the leave of the court, HREOC 
can intervene in court proceedings that involve issues of discrimination on the 
ground of disability (s.67(1)(l)). HREOC stated that it has had little opportunity to 
use this power: 


So far, opportunities to appear as amicus or intervene in court proceedings under the 
DDA have been limited. In several cases where the Commissioner had indicated an 
interest in joining the proceedings the matter has settled before going to hearing. 
(HREOC 2003d, p. 15) 


The Australian Human Rights Commission Legislation Bill 2003 (currently before 
Parliament) would require the renamed Human Rights Commission to obtain the 
leave of the Minister to intervene in court proceedings under the DDA or the 
Human Rights and Equal Opportunity Commission Act 1986 (HREOC Act) (or, if 
the president of the new commission is a Federal Court judge, to notify the Attorney 
General).  


In the explanatory memorandum for the Bill, the Australian Government argued: 
Requiring the new Commission to seek the Attorney General’s approval for such an 
intervention before the new Commission exercises its function to seek leave to 
intervene will ensure that the intervention function is only exercised after the broader 
interests of the community have been taken into account. (Explanatory Memorandum, 
p. 9) 


A number of inquiry participants expressed concern that this proposal would 
undermine the new Human Rights Commission’s independence (particularly in 
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situations where the Australian Government is a party to the matter). The Australian 
Human Rights Commission Legislation Bill 2003 is outside the terms of reference 
for this inquiry (see chapter 1). However, the Productivity Commission notes the 
concerns of inquiry participants and observes that independence is an important 
characteristic of organisations such as HREOC.  


In a related issue, the Anti-Discrimination Board of New South Wales (sub. 101), 
the New South Wales Office of Employment and Diversity (sub. 172) and Women 
with Disabilities Australia (sub. DR318) suggested expanding HREOC’s 
intervention powers to cover proceedings involving industrial relations issues, based 
on the New South Wales model. 


Under the HREOC Act, complaints about discriminatory acts done under an award 
can be made to HREOC. If the president of HREOC considers that a discriminatory 
act has occurred, then the complaint must be referred to the Australian Industrial 
Relations Commission (AIRC) (s.46PW).  


The AIRC is required to take account of the DDA (along with the Racial 
Discrimination Act 1975 and the Sex Discrimination Act 1984) in performing its 
functions (Workplace Relations Act 1996, s.93). It is also required to ensure that a 
decision or determination affecting an award does not contain provisions that 
discriminate on the ground of ‘physical or mental disability’ (among other grounds), 
and must not certify an agreement if it thinks that a provision of the agreement 
discriminates against an employee on the ground of ‘physical or mental disability’ 
(Workplace Relations Act 1996, ss.143(1C)(f) and 170LU(5)). The DDA does 
provide a partial exemption for capacity-based wages in awards and agreements in 
some circumstances (s.47(1)(c)) (see chapter 12). 


The Productivity Commission considers that current arrangements dealing with the 
interaction between HREOC and the AIRC appear to provide adequate protection in 
industrial relations matters for people with disabilities. Although discrimination in 
employment is an issue (see chapter 5), it does not appear to derive from 
discriminatory acts done in accordance with awards. If any such discriminatory acts 
do arise, dealing with them is properly the role of the AIRC, which has statutory 
responsibilities to take account of the DDA.  


Current provisions in the Human Rights and Equal Opportunity Act 1986 (Part IIC) 
dealing with discriminatory acts done in accordance with Awards are appropriate. 
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9.2 Accommodation 


Under the Commonwealth State and Territory Disability Agreement (CSTDA), 
accommodation services for people with disabilities are the responsibility of the 
States and Territories (see chapter 15). Historically, many people with disabilities 
were institutionalised, particularly people with intellectual disabilities and some 
forms of mental illness. Since the 1970s, emphasis has been placed on integrating 
people with disabilities into the community—an approach commonly called 
de-institutionalisation. This section examines issues raised by inquiry participants 
relating to those people with disabilities who remain in institutions, the effects of 
de-institutionalisation, and the potential role for disability standards for 
accommodation.  


People with disabilities in institutions 


According to the ABS Survey of Disability, Ageing and Carers, 184 000 people 
with disabilities lived in ‘cared accommodation’ in 1998 (ABS 1999b, p. 21).1  


People with disabilities living in institutional accommodation can face constraints 
on their choice, liberty and privacy, and are vulnerable to abuse or neglect 
(Stephanie Mortimer, sub. 13). The Office of the Public Advocate, Victoria stated: 


Many people with disabilities live in accommodation specifically provided for them by 
government or community-based agencies. Any disability specific support services are 
sometimes also often provided by the same agencies. This means that these people with 
disabilities are wholly reliant on the service provider to provide for them and lack real 
choices about how, when or even if such services are provided. In such situations many 
are vulnerable to being exploited, abused or neglected. (sub. 91, p. 3) 


In addition, several inquiry participants raised concerns about the inappropriate 
placement of young people with disabilities in aged care nursing homes 
(Queensland Parents for People with a Disability, sub. DR325; UnitingCare 
Australia and UnitingCare NSW/ACT, sub. DR334; Hume Regional Forums; 
HREOC, sub. 143) (see chapter 15). 


As discussed in chapter 15, the Productivity Commission considers that there is 
very limited scope to use the DDA complaints process to challenge government 
decisions about access to disability services or the quality of those services, 
although it should apply to the administration of those services.  


                                              
1 ‘Cared accommodation’ includes hospitals, homes for the aged (such as nursing homes and aged 


care hostels), cared components of retirement villages, and other ‘homes’ such as children’s 
homes (ABS 1999b, p. 65). 
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However, there appear to be weaknesses in applying the DDA even to the 
administration of institutional accommodation. HREOC (sub. 143, p. 37) noted that 
‘the DDA has had limited impact to date on issues in institutional living’ for several 
reasons. First, people living in institutions or their advocates are often reluctant to 
make complaints because they are concerned about the consequences. The 
accessibility of the DDA complaints process, including issues of victimisation, is 
discussed in chapter 13.  


Second, HREOC stated that there are more effective mechanisms than the DDA to 
deal with complaints about institutional accommodation. Alternative mechanisms 
include internal complaints mechanisms for disability services under the CSTDA. 
The National Disability Services Standards have been adopted by all jurisdictions as 
the basis of quality assurance for disability services, and the CSTDA requires each 
jurisdiction to ensure these standards are ‘upheld and monitored’ (see chapter 15). 
However, many aspects of the CSTDA are ‘aspirational’ rather than mandatory, and 
do not have associated compliance mechanisms (see chapter 15). Complaints can 
also be made to specialist State and Territory bodies such as ombudsmen and public 
advocates (section 9.3). Serious allegations of abuse are more appropriately made to 
the police.  


Inquiry participants questioned the usefulness of these alternative complaint 
mechanisms. Action for Community Living stated: 


Often these internal and other mechanisms are time consuming and it seems to be an 
undermining assumption that such people should be grateful for the services they 
receive and that people in ‘institutional care’ do not have the need nor right to any legal 
rights as such. (sub. DR330, p. 3) 


The Productivity Commission considers that people with disabilities living in 
institutional settings appear to face particular barriers to achieving equality before 
the law. The quality of institutional accommodation for people with disabilities 
currently falls under the CSTDA, and arguably lacks sufficiently enforceable 
standards. It could be possible to improve the position of people with disabilities in 
institutional accommodation through the development of mandatory 
accommodation disability standards covering institutional accommodation. The 
possible development of accommodation disability standards is discussed below. 


People with disabilities living in institutional settings face particular barriers to 
achieving equality before the law. There is limited scope to apply the Disability 
Discrimination Act 1992 in this area. 
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De-institutionalisation 


Growing acceptance of the social model of disability (see chapter 2) has led to a 
strong emphasis on the de-institutionalisation of people with disabilities, both 
internationally and across all States and Territories in Australia. The Equal 
Opportunity Commission Victoria stated: 


De-institutionalisation policies, which began in the early 1970s, coincided with and 
reflected a growing focus on individual human rights and dignity. The effects of these 
policies, which aim to enable people with disabilities to participate fully within the 
community, have become apparent in the last ten years. (sub. 129, p. 9) 


The Australian Housing and Urban Research Institute (AHURI) noted ‘a strategic 
emphasis on de-institutionalisation and the restructuring of housing assistance’ over 
the past 15 years (AHURI 2001a). In particular, it noted the introduction of the 
Commonwealth State Disability Agreement (CSDA) (later replaced by the 
CSTDA), which set out the rights of people with disabilities to live within the 
community rather than in segregated settings. The CSDA stated: 


Accommodation support should not lock programs into one or two models. It should 
not be confined to group homes. It should be as flexible as the wide range of living 
options in the community generally and the ways that could be used to support 
individuals in those living options, for example, share houses or flats, co-tenancy or 
live-in arrangements or married living arrangements, or drop-in support models 
(Department of Community Services 1987, p. 1, in Hardwick et al 1987, p. 32) 


Inquiry participants argued that the process of de-institutionalisation has raised 
several ‘equality before the law’ issues. Some inquiry participants argued that 
policies of closing institutions for people with disabilities are discriminatory 
because they deny choice to residents and families (Community and Institutional 
Parents’ Action on Intellectual Disability, sub. 21; Kincumber Lodge Resident 
Advocacy Group, sub. 22; Robert Atkins, sub. 26; UnitingCare Australia and 
UnitingCare NSW/ACT, sub. DR334).  


Many participants argued that de-institutionalisation has not been adequately 
supported by access to disability services. Chenoweth (2000) summarised many of 
these concerns, arguing that access to services and supports is essential for the 
wellbeing of those who have been moved into the community, and that the failure to 
provide sufficient resources could place people with disabilities in a more invidious 
position than they had in their previous institutional lives.  


Inquiry participants’ comments show little progress in this area since the 1993 
Burdekin Report into de-institutionalisation of mental health care. That report found 
that savings from de-institutionalisation had not been directed into community-
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based care and that such services were seriously underfunded (Burdekin 1993). 
However, HREOC noted that the scope of the DDA is limited in this area: 


Individuals (people with disabilities or parents) or organisations who consider that 
government policies regarding disability accommodation involve a discriminatory lack 
of choice are free to lodge complaints under the DDA. … However, … there would be 
a number of legal issues to address, including those of identifying appropriate 
comparators and assessing the applicability of the special measures defence for 
measures reasonably intended to address special needs. (sub. 219, p. 42) 


The Productivity Commission recognises that de-institutionalisation can further the 
rights of people with disabilities. However, a policy of de-institutionalisation must 
recognise peoples’ desire for choice and self-determination. De-institutionalisation 
also must be supported by access to disability services that allow people with 
disabilities to live in the community safely and with dignity. However, as noted 
above, the Commission considers that scope to use the DDA complaints process to 
challenge government decisions about access to disability services or the quality of 
those services is very limited (see chapter 15). 


The process of de-institutionalisation needs to be supported by access to disability 
services. However, there are major limitations on the use of the Disability 
Discrimination Act 1992 to challenge government decisions about provision of 
disability services. 


Tenancy rights 


Other inquiry participants argued that many people with disabilities in de-
institutionalised accommodation lacked tenancy rights (Tony and Heather Tregale, 
sub. 30; Office of the Public Advocate, Victoria, sub. 91; Action for Community 
Living, sub. DR330). This can arise for several reasons. 


First, many people with disabilities live in low cost private accommodation such as 
boarding houses and caravan parks, where there is very little tenancy law. They are 
regarded as licensees, rather than tenants, and have limited security of tenure. 
However, this is not a disability-specific issue. All residents of such accommodation 
share this problem. 


Second, many people with disabilities in supported accommodation outside 
institutions are also not covered by residential tenancy laws. The Victorian 
Residential Tenancies Act 1997, for example, excludes ‘health or residential 
services’ from its coverage. In 2001, an independent working group in Victoria 
recommended extending tenancy rights to people in supported accommodation. 
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However, a 2003 Victorian Government review of disability legislation identified 
tensions in implementing these recommendations, including: the need to balance 
tenancy rights for people with disabilities with the need to provide support; 
concerns about the safety of other residents and staff; and concerns about the ability 
of some tenants to make informed decisions. For example, the right to notice before 
ending a tenancy might conflict with the need to move a disruptive individual. 
Although ‘mainstream’ tenancy law provides mechanisms for breaking a lease, 
these mechanisms were not designed with supported accommodation in mind. The 
review committee is currently reconsidering these issues.  


The Productivity Commission agrees with the Victorian Government review that 
the extension of ‘mainstream’ tenancy rights to people with disabilities in supported 
accommodation could introduce tensions between the rights of tenants and the 
responsibilities of the service provider towards that tenant, staff and other residents. 
However, it might be possible to improve the position of people with disabilities in 
supported accommodation through the development of accommodation disability 
standards that clarified how such tensions should be resolved. 


Accommodation disability standards 


The DDA provides for the development of disability standards for accommodation 
(s.31(1)(c)). However, there has been little progress on the development of such 
standards. Although a number of disability peak bodies lobbied the DDA Standards 
Project in 2000 to begin work on accommodation standards, the Attorney-General’s 
working group argued that priority should be given to work on other standards. 


The DDA does not specify what areas of accommodation the disability standards 
were intended to cover. They could be limited to private rental accommodation or 
could address accommodation services specifically provided to people with 
disabilities, including those living in institutions and supported accommodation. 


Disability standards for private rental accommodation? 


As noted above, many people with disabilities live in low cost rental 
accommodation. Disability standards could provide greater clarity about the rights 
of people with disabilities in these forms of accommodation. However, the 
development of standards would raise several issues. 


First, access to private rental accommodation is already addressed by the DDA 
provisions on access to premises, and goods, services and facilities. There are also 
draft disability standards on access to premises. Although inquiry participants such 
as Blind Citizens Australia (sub. DR269) noted the difficulty of proving 
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discrimination in rental decisions, it is not clear how accommodation standards 
would overcome these problems. 


Second, people with disabilities are not the only residents in low cost 
accommodation. If regulation is required, it might be more appropriate for it to 
cover all residents. Otherwise, minimum standards for people with disabilities that 
do not apply to other residents might discourage landlords from renting to people 
with disabilities.  


Third, tenancy rights are the responsibility of State and Territory governments. 
Accommodation standards would thus have implications for existing State and 
Territory arrangements. Victoria, South Australia and Queensland already have 
boarding house regulation. New South Wales has both licensed and unlicensed 
boarding houses, and has commissioned a review into the regulation of boarding 
houses licensed to provide accommodation for people with disabilities (The Allen 
Consulting Group 2003b, p. 1). However, national disability standards might 
provide uniformity in this area. 


Fourth, although minimum standards covering areas of low cost housing might be 
desirable, their effect on affordability would need to be considered. There is already 
concern that the supply of low cost accommodation is rapidly shrinking, because of 
‘gentrification’ in inner city areas, a decline in profitability and an increasingly 
complex client group (Department of the Premier and Cabinet, South Australia 
2002). The Victorian Government stated: 


… in the area of accommodation and housing, strict Disability Standards in the area of 
private rental may have the unintended adverse effect of reducing access to affordable 
housing and is not supported. (sub. DR367, p. 3) 


The Victorian Government noted that the Building Commission and the Australian 
Building Codes Board are about to commence research on the need for accessible 
forms of housing and options to stimulate appropriate supply. Research is planned 
to commence on 1 July 2004 and a draft report is planned to be available for public 
comment in mid 2005 (Victorian Government, sub. DR367, p. 25). The results of 
this research could provide the basis for the development of housing standards that 
could be applied throughout Australia (rather than specifically to private 
accommodation for people with disabilities). 


The Productivity Commission considers that disability discrimination issues in 
private rental accommodation are largely addressed by the general provisions of the 
DDA. Issues about the supply and quality of low cost accommodation are better 
addressed by more general approaches such as the forthcoming Building 
Commission and Australian Building Codes Board research.  
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Disability standards for institutional and supported accommodation? 


The Productivity Commission has noted above the limited application of the DDA 
complaints processes for institutional and supported accommodation. There appears 
to be potential for accommodation disability standards to overcome some of these 
limitations and provide greater equality before the law for people with disabilities 
living in these forms of accommodation.  


As noted above, several inquiry participants supported improved tenancy rights for 
people with disabilities in supported accommodation. However, there was mixed 
support for accommodation standards for institutional accommodation, with one 
inquiry participant arguing that ‘the standard should be that people with disabilities 
should not have to live in institutions’ (Association for Community Living, 
sub. DR330, p. 3). 


The Office of the Public Advocate, Victoria argued that disability standards would 
have to address a variety of settings: 


If an accommodation standard were to be developed, then care should be taken to 
ensure that minimum requirements are sufficient to meet the needs of all people with 
disabilities who might require such a standard in a variety of settings. Any 
accommodation standard needs to address both physical access and the quality of 
accommodation provided. (sub. DR310, p. 2) 


But the Office also noted that it would be difficult for standards to address problems 
of supply or access to services:  


A lack of affordable, accessible, long term, secure accommodation of ALL types for 
people with disabilities in the open market as well as appropriate levels of support 
means that some people are forced into supported and/ institutional accommodation 
that may be physically accessible but at the same time such settings are not homes. 
(Office of the Public Advocate, Victoria, sub. DR310, p. 3) 


The Disability Council of NSW argued that accommodation disability standards 
were unworkable: 


Council believes that an accommodation standard, as presently conceived, is 
unworkable given the broad range of issues it might attempt to address … (sub. DR291, 
p. 2) 


The Productivity Commission notes the mixed support for disability standards in 
this area. This inquiry does not have enough information to recommend that 
standards covering institutional and supported accommodation be developed, or to 
determine what such standards should include. Separate consultative processes are 
necessary to set priorities for developing standards and to reach consensus on their 
content (see chapter 14). 
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9.3 Decision making by and for people with cognitive 
disabilities 


Some people have a ‘cognitive disability’, which results in the person being unable 
to make reasonable decisions about their person or circumstances, or their financial 
and legal affairs. Included in this group are people with some forms of intellectual 
disability, acquired brain injury and acute mental illness.  


There are practical limitations to achieving equality before the law for people with 
cognitive disabilities. For example, it is generally accepted that some restrictions on 
the rights of involuntary patients are justified; that some people with mental illness 
should not be permitted to own firearms; and that there are limits on the ability of 
some people with cognitive disabilities to make legally binding contracts.  


In some circumstances, people with cognitive disabilities might not be in a position 
to understand or enforce their rights, although family, carers and advocacy 
organisations can sometimes act on their behalf (for example, in disability 
discrimination complaints—see chapter 13). However, given the risk that other 
people might make decisions that are not in the best interest of a person with a 
cognitive disability, legal rules have been developed to govern decision making by 
and for people with cognitive disabilities. Many of these limitations also give rise to 
issues in access to justice (section 9.4). 


The States and Territories have primary responsibility for arrangements governing 
decision making by and for people with cognitive disabilities. Each State and 
Territory has institutional and procedural arrangements in place to cover: 


• the rights of involuntary patients (including financial rights, privacy of 
correspondence, and restraint and seclusion practices) 


• the admission, review of detention, and appeals against detention of involuntary 
patients 


• consent for certain treatments 


• the appointment of guardians and the provision of advocacy services 


• financial administration, particularly choice of trust funds. 


The role of the Office of the Public Advocate in Victoria in decision making by and 
for people with cognitive disabilities is summarised in box 9.2. All jurisdictions 
have similar arrangements. The Australian Guardianship and Administration 
Committee provides a national forum for all relevant State and Territory agencies 
associated with guardianship and administration. It aims to develop consistency and 
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uniformity; provide a collaborative focus; encourage research and dialogue; and 
advise governments on relevant issues (AGAC nd). 


 
Box 9.2 Office of the Public Advocate, Victoria 
The Office of the Public Advocate, Victoria is an independent statutory office, 
answerable to the Victorian Parliament. It represents the interests of Victorian people 
with disabilities. Its aim is to promote the rights and dignity of people with disabilities, 
and to strengthen their position in society. It can investigate and speak out about 
situations in which people are exploited, neglected or abused. 


It works with the Guardianship List of the Victorian Civil and Administrative Tribunal, to 
ensure the rights and opportunities of people with disabilities are protected. Its services 
include: 


• advice—information and assistance about the rights and services relevant to 
people with disabilities, including: complaints about services; care and treatment; 
information about guardianship, refusal of medical treatment, powers of attorney 
and treatment for patients who cannot consent  


• advocacy—individual advocacy for people with disabilities; strategic advocacy to 
address systemic issues arising from individual advocacy work 


• guardians—guardianship for people with disabilities when orders are made by the 
Victorian Civil and Administrative Tribunal.  


The Guardianship List of the Victorian Civil and Administrative Tribunal protects 
persons aged 18 years or over who are unable, as a result of a disability, to make 
reasonable decisions about their person or circumstances, or their financial and legal 
affairs. 


Sources: Office of the Public Advocate, Victoria 2001; VCAT 2003.  
 


Despite these protections, a Victorian Auditor General’s report on services for 
people with an intellectual disability noted that legislation relating to disability in 
Victoria has limitations in protecting and safeguarding the rights of people with a 
disability who cannot make informed decisions or provide legally effective consent 
(DHSV 2003, p. 55). The Victorian Government is currently reviewing its disability 
legislation (the Intellectually Disabled Persons’ Services Act 1986 and the 
Disability Services Act 1991). The discussion paper for this review raised several 
issues associated with decision making and consent for people with cognitive 
disabilities, in the context of developing a future legislative framework for disability 
(DHSV 2003). 


The National Disability Advisory Council expressed concern about achieving 
equality before the law for people with cognitive disabilities: 
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The general belief is that equality before the law for people with a cognitive disability 
is not achieved. In the body of the [draft] report an observation is made that there is no 
evidence to suggest that arrangements for protecting the rights of people with cognitive 
disabilities are ‘inappropriate’. Nevertheless, it is difficult to suggest that they are 
appropriate given the lack of research in this area. (sub. DR358, p. 3) 


In all jurisdictions, legislative rules must balance competing claims about the best 
interests of a person with a disability. Many inquiry participants raised examples of 
conflict between legal requirements and the desires of family or carers. Particular 
concern was expressed about the administration of the financial affairs of people 
with cognitive disabilities, especially the lack of avenues for families or carers to 
challenge the decisions of trustees, and lack of choice of trustee (Dare to Do 
Australia, sub. DR308; ASEHA Queensland Inc., sub. 222; Stephanie Mortimer, 
trans., p. 2695; the Gippsland Carers Association, sub. 203; E Hutson, sub. 193). 


HREOC considered that State and Territory rules governing decision making by 
people with cognitive disabilities are not subject to the DDA: 


Rules in other laws (including mental health and guardianship laws) governing decision 
making by or on behalf of people with impairments to decision making capacity are not 
addressed by the DDA. (sub. 143, p. 36) 


However, HREOC clarified that the presumption that certain people are not 
competent to make decisions for themselves can be unlawful under the DDA: 


Constraints on ability to make decisions in other contexts, for example if it is simply 
assumed that a person with an intellectual disability lacks the capacity to enter into a 
transaction such as renting a flat or hiring a video—are capable of challenge through 
the DDA, although only a small number of complaints has been made in this area to 
date. (sub. 143, p. 36) 


HREOC has undertaken limited research in the area of decision making by and for 
people with cognitive disabilities, but stated that it has been constrained by a lack of 
resources (HREOC 2003d).  


The Productivity Commission considers that there are practical limitations to 
achieving equality before the law for people with cognitive disabilities, and that fair 
and transparent arrangements for governing decision making by and for people with 
cognitive disabilities are essential. This is largely an area of State and Territory 
government responsibility, and is outside the scope of this inquiry. However, the 
Commission notes that comments from inquiry participants suggest that there is 
some room for improvement.  


The DDA has a limited role in this area, but there is a role for HREOC in 
researching issues of national importance and providing opportunities for the States 
and Territories to compare approaches and learn from each other. This could be 
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facilitated by consultation with the Australian Guardianship and Administration 
Council. 


There are practical limitations to achieving equality before the law for people with 
cognitive disabilities. However, there are major limitations on the use of the 
Disability Discrimination Act 1992 in this area.  


9.4 Justice and civic participation 


Equality before the law for people with disabilities extends to the right to fair and 
equal treatment in the justice system, and the right to participate in civic activities, 
particularly voting and jury duty.  


Physical access  


People with disabilities often face physical barriers to the justice system and civic 
participation, such as inaccessible premises and lack of information in accessible 
formats. The DDA provisions that cover access to premises and goods, services and 
facilities include access to courts and polling places, and the provision of 
information. The effectiveness of the DDA in eliminating discrimination in these 
broad areas of activity is discussed in chapter 5. The following section focuses on 
particular issues relating to equality before the law.  


The justice system 


Evidence suggests that people with disabilities face particular barriers to achieving 
equal treatment in the criminal and civil justice systems.  


The criminal justice system 


The Office of the Public Advocate, Victoria, noted that people with disabilities 
receive less favourable treatment in the justice system: 


The evidence strongly suggests that people with disabilities either as victims, witnesses 
or perpetrators of crime receive less favourable treatment because of their disability. 
(sub. 91, pp. 3–4) 


The Office of the Public Advocate, Victoria, provided evidence that people with 
intellectual disabilities are overrepresented as victims of various forms of abuse, 


FINDING 9.5 


1489







   


 EQUALITY BEFORE 
THE LAW 


249


 


particularly sexual abuse, and that victims of crime and/or witnesses with cognitive 
incapacities are generally viewed as unlikely to be reliable witnesses (sub. 91). 


Some commentators have argued that this problem is compounded by the lack of 
recognition of many crimes against people with disabilities. According to Hauritz et 
al. (1997, p. 199), the use of euphemistic language disguises the nature of criminal 
acts by some care providers, professionals and even parents. Hauritz et al. argue that 
terms such as ‘psychological abuse’, ‘threat’, ‘physical abuse’, ‘punishment 
procedure’ and ‘aversive treatment’ are used to describe what would be regarded as 
assaults in other contexts, and that the terms ‘abuse’ or ‘professional misconduct’ 
can be used to describe rape or sexual assault. 


There is little concrete data on the number of offenders and prisoners with 
disabilities (particularly cognitive disabilities), but evidence suggests that people 
with cognitive disabilities are overrepresented as offenders and prisoners (box 9.3).  


The UN International Covenant on Civil and Political Rights, to which Australia is 
a signatory, sets out minimum guarantees for the determination of criminal charges, 
which include the rights: 


• to be informed promptly and in detail in a language which he [or she] understands 
of the nature and cause of the charge against him [or her] 


• to have the free assistance of an interpreter if he [or she] cannot understand or speak 
the language used in court. (UN International Covenant on Civil and Political 
Rights, article 14, s.3) 


Several inquiry participants argued that people with disabilities (particularly people 
with cognitive disabilities) are often denied these rights, and that those charged with 
offences are thus more likely than people without a disability to be found guilty and 
to receive more severe sentences. Villamanta Legal Service noted: 


… research has shown that many people appearing before the courts and incarcerated in 
Australia’s prisons would be diagnosed as having a cognitive impairment or borderline 
disability, low literacy levels, limited functional adaptability and are socially isolated. 
(trans., p. 1870) 


The Disability Services Commission, Western Australia, stated: 
… people with disabilities are likely to receive more severe sentences and are less 
likely to receive parole or conditional release … (sub. 44, p. 3) 
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Box 9.3 People with cognitive disabilities in the criminal justice system 
A literature review by the Office of the Public Advocate, Victoria, found that available 
evidence strongly suggests that people with cognitive disabilities face many barriers in 
dealing with the criminal justice system. 


As offenders 


Offenders with intellectual disabilities are most likely to commit crimes that reflect 
impulsive or unpremeditated behaviour (NSW Law Reform Commission 1996b). 


People with intellectual disabilities are more likely to admit to offences, even if 
innocent, due to a desire either to please an authority figure or to conceal the fact that 
they do not understand the questions (NCOSS 2003; Petersilia 1997). 


If apprehended, people with intellectual disabilities are more likely to be ignorant of, or 
unwilling to exercise their rights and more likely to confess or plead guilty (Glaser and 
Deane 1999). They are also more likely to be refused bail (NSW Law Reform 
Commission 1996b). 


In corrective services 


Prisoners with an intellectual disability in Australia are estimated to make up 12–13 per 
cent of the prison population in New South Wales (Hayes 2002), compared with a rate 
of 1–3 per cent in the community (Intellectual Disability Rights Service and the New 
South Wales Council for Intellectual Disability 2001). 


Prisoners with a mental illness are estimated to make up 30 per cent of the prison 
population (NCOSS 2003). 


People with intellectual disabilities are more likely to receive a longer sentence, be 
denied parole and be victimised in the prison system (than people without such a 
disability) (Glaser and Deane 1999). They may also receive more custodial sentences 
because of a lack of alternative placements in the community (NCOSS 2003; Glaser 
and Deane 1999; NSW Law Reform Commission 1996b). 


Inability to follow prison rules can extend the sentences of people with a cognitive 
disability (Glaser and Deane 1999). Further, a lack of appropriate accommodation or 
other necessary supports means that parole is often delayed and occasionally denied 
(Victorian Adult Parole Board, pers. comm. nd). 


Borderline and undiagnosed offenders with cognitive disabilities do not receive support 
services and are more likely to re-offend (The Framework Report, NSW 2001). 
Offenders with an intellectual disability are 78 per cent more likely than mainstream 
prisoners to return to prison. During 1990–1998, 68 per cent of inmates identified as 
having an intellectual disability were re-imprisoned within two years, compared with 
38 per cent of the total prison population (Intellectual Disability Rights Service and the 
NSW Council for Intellectual Disability 2001). 
Source: Office of the Public Advocate, Victoria, pers. com., 12 August 2003.  
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The Office of the Public Advocate, Victoria, stated: 
… people with cognitive disabilities are more likely to be over represented in the 
criminal justice system as offenders … they are less likely to have adequate legal 
representation and to have their disability-specific needs addressed in prison. (sub. 91, 
p. 4) 


Some commentators have argued that policies of de-institutionalisation in practice 
have become policies of ‘re-institutionalisation’ in prisons, because there appears to 
be a correlation between de-institutionalisation and the rising number of offenders 
and prisoners with cognitive disability (Armstrong 2002). As discussed in chapter 2, 
many disability issues involve difficult balances. De-institutionalisation and 
protections against involuntary commitment to an institution protect the rights of 
people with disabilities but they can also reduce access to mental health services 
and make people more vulnerable to being caught up in the criminal justice system. 


Further, some inquiry participants argued that many people with disabilities in 
prisons do not have access to appropriate services and face punishments for 
behaviours that are related to their disability (Office of the Public Advocate, 
Victoria, sub. 91).  


The Productivity Commission considers that even the limited evidence canvassed 
here on the experience of people with disabilities in the criminal justice system is of 
great concern. As argued by ACROD, ‘there is no evidence to suggest that the 
overrepresentation of people with disabilities in the prison population reflects a 
greater tendency towards criminality than among other parts of the community’. 
ACROD cited evidence gathered by the NSW Law Reform Commission that 
‘strongly indicates the influence of indirect discrimination, especially among those 
with intellectual disabilities’ (sub. 45, p. 3). 


Available evidence suggests that people with disabilities, particularly people with 
cognitive disabilities, are overrepresented in the criminal justice system (as victims 
of crime, alleged offenders and in corrective services). 


The civil justice system 


Civil law regulates conduct between private individuals. It includes both federal law 
(in areas such as family law and migration) and State and Territory law (in areas 
such as property law and commercial contracts). Civil law includes anti-
discrimination law, where it is up to individuals to take civil action to enforce their 
rights. As in the criminal justice system, people with disabilities can face barriers in 
the civil justice system (in both courts and tribunals).  
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Little comprehensive data were available to the Productivity Commission in relation 
to people with disabilities in the civil justice system, other than in relation to the 
DDA. The Mental Health Legal Centre argued that people with psychiatric 
disabilities face discrimination in the Family Court and in child protection services 
(sub. 108). The Office of the Public Advocate, Victoria, also raised concerns about 
unequal treatment of parents with disabilities by child protection services (sub. 91).  


The Productivity Commission considers that people with disabilities in the civil 
justice system are likely to face difficulties similar to those that they face in the 
criminal justice system, as witnesses, plaintiffs (applicants) and respondents 
(defendants). 


Conclusion on access to justice 


All citizens are entitled to fair treatment in the justice system. It is particularly 
important to protect the rights of those who are most vulnerable. The administration 
of many aspects of the justice system, particularly criminal justice, is the 
responsibility of State and Territory governments, and lie outside the scope of this 
inquiry’s terms of reference. However, the Productivity Commission considers that 
there is a role for the Australian Government in ensuring basic human rights, 
evidenced by Australia’s adoption of the UN Covenant on Civil and Political 
Rights. 


The Australian Government has demonstrated its willingness to provide leadership 
on disability issues through the DDA—for example, through the development of 
disability standards that bind State and Territory governments in areas such as 
public transport and access to premises. It should also provide leadership in an area 
as important as access to justice.  


The Attorney General should commission an inquiry into access to justice by people 
with disabilities, with a particular focus on practical strategies for protecting their 
rights in the criminal and civil justice systems. Such an inquiry would require both 
legal and disability-rights expertise. It could build on the discussion paper recently 
released by the Office of the Public Advocate, Victoria (2004) Disability and the 
Courts. The discussion paper seeks to stimulate debate on ways of making the court 
system more responsive to the needs of people with a disability or mental illness, 
including the introduction of specialist ‘therapeutic courts’ with expertise on 
disability issues. 


As argued by the Villamanta Legal Service, an inquiry into equality before the law 
for people with an intellectual disability would improve justice for all (trans., 
p. 1870). 
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Many inquiry participants supported an inquiry into access to criminal and civil 
justice, including the National Disability Advisory Council (sub. DR358), People 
with Disabilities Australia (sub. DR359), Action for Community Living 
(sub. DR330) and the Office of the Public Advocate in Victoria (sub. DR310). The 
ACT Government (sub. DR366) suggested that such an inquiry should extend 
beyond procedural aspects to examine: 


• support for witnesses and victims with disabilities 


• the range of sentencing options for people with disabilities  


• access to information on the legal system for people with intellectual disabilities 


• physical, social and economic impediments to participation in the justice system 


• capacity, resources and expertise of Legal Aid to represent people with 
disabilities. 


Subject to appropriate resourcing, HREOC could be requested under s.67(j) of the 
DDA to conduct such an inquiry. Alternatively, the inquiry could be conducted by 
the Australian Law Reform Commission (ALRC) or some other qualified body. 
This inquiry could draw on work such as the Report into People with an Intellectual 
Disability and the Criminal Justice System by the NSW Law Reform Commission 
(1996b), the Access to Justice report by the Access to Justice Advisory Committee 
(1994) and the Report of the National Inquiry into the Human Rights of People with 
Mental Illness by HREOC (1993c). In addition, the Law and Justice Foundation of 
New South Wales (2004) is currently examining the ability of disadvantaged 
people, including people with mental illness, to participate in the legal system.  


This inquiry would address many issues that are particularly relevant to the States 
and Territories. State and Territory cooperation could be facilitated by involving the 
States and Territories in appointing associate Commissioners to the inquiry. The 
Productivity Commission considers that the Attorney General should discuss the 
alternative forms the inquiry could take at a meeting of the Standing Committee of 
Attorneys-General.  


The Attorney General, in consultation with State and Territory governments, 
should commission an inquiry into access to justice for people with disabilities, 
with a focus on practical strategies for protecting their rights in the criminal and 
civil justice systems. 


RECOMMENDATION 9.1 
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Civic participation 


People with disabilities can face many barriers to participation, including 
participation in the civic life of the community (see appendix D). Contributing to 
civic life helps develop social capital (see chapter 6) and is an important means of 
demonstrating that people with disabilities accept social responsibilities as well as 
rights. The Disability Council of New South Wales argued: 


… people with disabilities are denied the rights of citizenship, the right to equal 
participation and the support to ensure these rights are upheld. … While they are, 
ostensibly, equally entitled, they are effectively disentitled by the failure to recognise 
differential access and forms of participation as valid. (sub. 64, p. 13) 


Inquiry participants identified two areas of civic participation that have particular 
relevance to equality before the law: voting and jury duty.  


Voting 


Voting is regarded as a civic duty and right of citizenship. Every Australian citizen 
(18 years or over) is required by law to vote. If an enrolled citizen fails to vote and 
cannot provide a valid reason for not voting, penalties can be imposed. HREOC 
(2003d, p. 27) noted that ‘equal electoral access clearly has great significance for 
equality of citizenship’. 


However, some people with disabilities argued that they have been actively 
discouraged from voting or required to vote from their car, or have had to submit 
postal votes (Blind Citizens Australia, sub. 72; Peter Young, sub. 199; Paraplegic 
and Quadriplegic Association of Queensland, sub. 138; Disability Council of New 
South Wales, sub. 64; Joe Harrison, sub. 55). Others complained about a lack of 
information (about the election, how to vote and ballot papers) in accessible forms 
(National Disability Advisory Council, sub. DR358; People with Disabilities 
Australia, sub. DR359; Blind Citizens Australia, sub. DR269). 


One inquiry participant gave an example of apparent discrimination in access to 
voting, and described how Australian Government and New South Wales 
Government electoral officers adopted different approaches (box 9.4). 
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Box 9.4 Accessible voting 
Betty Moore (sub. 42, p. 2) noted: 


At the recent State election, we were faced with inappropriate venue problems which had 
been documented at the regional office and Sydney headquarters for the previous two State 
elections. The Sydney officer still had on his file all the previous correspondence but failed to 
act. 
The new regional officer again rented a first floor conference room for the pre-poll voting 
venue. This building does not have a passenger lift nor any method of communication 
between the ground and first floor. It also has 14 steps up to the front door. It took a 
concerted effort of political lobbying to the Labor Party Member of the Legislative Council 
and the letting agent for the building to prevent use of this venue. 
The Sydney officer in charge would not change the Saturday polling venue—he stated it was 
classified ‘assisted disabled access’. This, despite file documentation and new information of 
two other available fully accessible buildings in the central business district. He did not 
inspect the venue or provide the electoral staff to do the ‘assisting’. 
Hats off to the Federal Electoral Commission, whose new regional officer saw fit to 
physically inspect the traditional voting venues in this area, and made the decisions to 
change to accessible voting venues.  


 


Dr Cath Gunn of the Communication Project Group found that confidentiality of the 
electoral ballot is also a concern for people with disabilities (trans., p. 902). Many 
voters needed assistance to complete their ballot paper because they were visually 
impaired, lacked manual dexterity or had an intellectual or communication 
impairment. This created the potential for undue influence to be exerted on their 
voting decisions.  


Dr Gunn (pers. Comm.. 29 August 2003) surveyed 639 people who received the 
Disability Support Pension or other allowance (some of whom received help from a 
care giver and some of whom did not) about their voting experiences. Although 
statistical analysis of the data is still underway, many responses indicated problems, 
particularly for people who needed assistance to fill in a ballot paper. One survey 
respondent summarised many issues: 


… round here we do what they (carers) want. I’m dependent on them for everything so 
you don’t argue. I’d like to choose for myself—but the only way that could happen was 
for you to have to use an official person and not someone who knew you. They’ll never 
do that. It’s too expensive so I’ll never get to vote will I? Disenfranchised that’s me—
and a lot of others. (Gunn 2003, pers. comm., 29 August 2003) 


Other issues raised in Dr Gunn’s research are provided in box 9.5. 


1496







   


256 DISABILITY 
DISCRIMINATION ACT 


 


 


 
Box 9.5 Voting by people with disabilities 
Access difficulties, including getting to a polling place, discouraged some people from 
enrolling or voting, for example: 


Going to vote is awkward. We used to do it in a church hall but they changed it to the school 
and there are two steps into their hall. My Dad had to take the ramp over, not just for me but 
a couple of other people as well. They should think of that sort of thing but they don’t—just 
let him do it instead. 


Many people were ‘advised’ how to vote by someone else, for example: 
I voted the way my parents said, because my sister would have told them if I hadn’t done it 
that way. 


Only two respondents were aware that they could ask for independent assistance, and 
others thought it should be compulsory (not optional), for example: 


First I’ve heard of it and who’s going to ask someone else for help when the help they’re 
supposed to be getting is already standing there? I’d really like it if they made it so you had 
to have one of the staff to do it … it would be more private. … They make those laws so you 
can ask for help but they don’t think it through—think how impossible it would really be—
don’t they realise that you can’t ask sometimes even when you want to because—well you 
just can’t. 


Many did not even see the ballot paper after it was filled in on their behalf, for example: 
I didn’t even get to see the papers to start with and he didn’t show me when he finished. (Did 
you ask him?) Sure I asked him and all he said was ‘Don’t you trust me?’ so of course I had 
to say yes and then he said, ‘Well you don’t need to see them do you?’ but I reckon he didn’t 
do what I wanted because we don’t think the same. 


Source: Gunn 2003, pers. comm., 29 August 2003.  
 


HREOC stated that despite individual complaints about electoral access and a 
public inquiry on electoral processes in 1999-2000, results have been limited 
(sub. 219). HREOC stated: 


A number of complaints have been conciliated with agreement to improve electoral 
access in particular locations. In an effort to secure broader progress, a public inquiry 
into an individual complaint regarding a range of barriers to accessibility in local 
government elections was conducted in 1999. This led to agreement in 2000 by the 
Australian Electoral Council—of which all electoral commissions are members—to 
establish a committee … to develop a standard definition for access, and set 
benchmarks for its achievement over a period of years. Formal progress through this 
committee process has not been as effective as anticipated. (HREOC 2003d, p. 27) 


Several inquiry participants raised the potential for electronic voting to improve 
access for many people with disabilities. A Joint Standing Committee on Electoral 
Matters Report (2003, p. 263) pointed out that computerised voting can ‘extend the 
secret ballot to those with visual impairment who otherwise require assisted voting 
to cast their vote’. 
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The ACT Government noted that computerised voting was used in the 2001 ACT 
election and is to be expanded for the 2004 ACT election (sub. DR366, p. 4). Blind 
Citizens Australia applauded the ACT trial and noted that: 


The [ACT] Electoral Commission analysis of the trial concluded that the system could 
be continued with only a minimal impact on the cost of elections; in fact, the 
Commission suggested that cost offsets could result in a reduction in the cost of an 
election. (sub. DR269, p. 8) 


Electronic voting is not currently an option in federal elections (or in many other 
jurisdictions). In 1999, HREOC declined a disability discrimination complaint on 
the grounds that the Commonwealth Electoral Act 1918 did not give the Electoral 
Commission any discretion to permit the electronic voting that the complainant was 
seeking to protect his privacy. The extent to which compliance with laws with 
discriminatory effects can be challenged under the DDA is subject to some debate 
(section 9.5 and see chapter 12). 


HREOC recommended consideration of legislative requirements for accessible 
voting: 


The United States has more specific legislative requirements in place requiring 
accessible polling places to be used unless the responsible officer certifies no such 
place is available in the district. It may be appropriate to consider such a provision for 
inclusion in Electoral Acts to give greater specificity to the general application of the 
DDA in this area. (sub. 219, p. 40) 


Voting is an essential element of Australian citizenship. The Productivity 
Commission considers, given the lack of progress following HREOC’s inquiry in 
1999-2000 and the Joint Standing Committee report in 2001, that it is desirable to 
take direct action to ensure voting processes are accessible to all citizens eligible to 
vote. Accessibility involves physical access, provision of information in accessible 
formats and an appropriate means of allowing people who require assistance to vote 
to do so confidentially. People with disabilities should have access to the same 
facilities and opportunities to vote ‘on the day’ as people without disabilities, in 
order to have equal access to up to date information.  


The Productivity Commission considers, given the significance of voting as part of 
citizenship, that it is inappropriate to rely on individual complaints to improve 
access. The HREOC inquiry and Joint Senate Committee report should have placed 
authorities on notice that access needed to be improved. The Australian 
Government should amend the Commonwealth Electoral Act 1918 to require 
accessible federal voting procedures (physically and in provision of information and 
independent assistance), and encourage State and Territory governments to amend 
their electoral Acts, if required.  
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Given the range of disabilities for which access is required, the access requirements 
in the electoral Acts should be expressed in general terms. There could then be 
scope to develop disability standards to clarify the general legislative access 
requirements. These standards would establish a national access benchmark. While 
there might be some doubt about the current ability to introduce standards in this 
area, the Productivity Commission is recommending that the DDA be amended to 
allow the Attorney General to introduce standards in any area covered by the Act 
(see chapter 14). Standards would also encourage the States and Territories to 
improve access, as they could apply to both federal and State and Territory voting 
arrangements. 


Physical access and provision of accessible information and independent assistance 
at polling places are not uniform. Given the importance of voting, it is 
inappropriate to rely on individual complaints to improve access. 


The Commonwealth Electoral Act 1918 should be amended to ensure that 
federal voting procedures are accessible (physically and in provision of 
information and independent assistance), and the Australian Government should 
encourage State and Territory governments to follow suit.  


Jury duty 


Like voting, jury duty is regarded as a civic duty and is compulsory for large 
sections of the population. However, a person is usually ineligible for jury duty if 
(among other reasons) they are unable to read or understand English, or if they 
cannot discharge the duties of a juror because of sickness, infirmity or disability.  


The DDA has been used by people with disabilities to address issues of jurors’ 
physical access to courts. HREOC provided the following example: 


Two people with physical disabilities complained they had been discriminated against 
in 1994 by lack of provision of access for people who use wheelchairs to serve as jurors 
in certain courts in Sydney and at Coffs Harbour. [HREOC] found there had been a 
refusal to provide the service of assisting an eligible person to perform jury duty when 
Ms Druett was directed against her wishes to apply for exemption from duty. Damages 
of $5000 were awarded accordingly. (HREOC 2003d, p. 38) 


Jurisdictions are also taking steps to improve access. However, the emphasis to date 
appears to have been on physical access. The Office of the NSW Sheriff provides 
advice on people with disabilities and jury duty. It states that ‘the Sheriff’s Office 
will take all reasonable steps to help you to participate in jury duty’, but focuses on 


FINDING 9.7 
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issues such as wheelchair access and accessible parking (Office of the Sheriff, New 
South Wales, 2003, p. 1). 


Some inquiry participants argued that people with certain types of disability are 
being discouraged from participating in jury service. Blind Citizens Australia stated: 


We are also aware that frequently blind and vision impaired people are discouraged 
from participating in jury service. Blind Citizens Australia believes that juries should 
be sourced from the widest possible pool. (sub. 72, p. 10) 


This raises the difficult issue of what is required for a person with a disability to 
‘discharge the duties of a juror’. As discussed in chapter 2, some disability issues 
involve difficult tradeoffs. In this instance, there is a potential trade off between the 
rights of people with disabilities to participate in jury service and society’s desire to 
ensure the fairest possible system of justice. It could be argued that juries should be 
more representative of the general population, including people with disabilities. 
However, some people with disabilities might not be able to assess all the evidence 
or communicate with other jurors. Does a defendant have a right to expect that all 
members of the jury can assess evidence in its original form? If so, what degree of 
disability should make a potential juror ineligible? 


In April 2002, the NSW Law Reform Commission began a review into jurors with 
disabilities. The ongoing review is examining whether there is a need to exclude 
people from juries on the basis of serious hearing or vision impairment or if these 
people are being unnecessarily barred from jury duty. It is also examining ways of 
supporting those who do want to carry out their civic duty in this way. The review is 
considering the NSW Anti-discrimination Act 1977, the DDA and the need to 
maintain confidence in the administration of justice in NSW. A discussion paper 
was released in April 2004, and a final report is due in late 2004 (NSW Law Reform 
Commission 2004). 


The NSW Law Reform Commission review has implications for access to jury duty 
for people with disabilities throughout Australia.  


9.5 Laws with discriminatory effects 


A significant issue relating to the DDA and equality before the law is the potential 
to use the DDA to challenge actions taken under laws that might have a 
discriminatory effect. (The DDA makes it unlawful to undertake various ‘acts’; it 
does not operate to make legislation invalid.) A related issue—the interaction of 
State and Territory laws and DDA disability standards—is discussed in chapter 14. 


1500







   


260 DISABILITY 
DISCRIMINATION ACT 


 


 


Several inquiry participants raised examples of laws with potentially discriminatory 
effects. 


• The Mental Health Council of Australia argued that the Victorian Wrongs and 
Limitation of Actions Act (Insurance Reform) Bill 2003 (now an Act) 
discriminates against people with psychiatric disability, because the threshold for 
compensation for ‘psychiatric impairment’ is set at 10 per cent, while the 
threshold for ‘general damages’ (which covers physical impairment) is 5 per 
cent (sub. 150, p. 11).  


• The Mental Health Council of Australia criticised the disproportionate effect of 
Centrelink ‘breaching rules’ on people with mental illness (sub. 150).  


• Other inquiry participants criticised the exclusion of supported accommodation 
from Residential Tenancies Act 1997 protection (section 9.2). 


As noted in section 9.1, the original Disability Discrimination Bill included 
provisions that would have allowed people to use the DDA to challenge legislation 
that was discriminatory, similar to provisions in the Racial Discrimination Act 1975 
(box 9.6). These provisions were dropped as a result of concerns about their 
possible effect on special legal regimes in relation to people with disabilities, 
including guardianship and mental health legislation (HREOC, sub. 143). It is not 
clear what these concerns were, or why the exemption mechanism in the DDA for 
‘prescribed laws’ could not have been used to exempt these laws from the operation 
of the DDA (see chapter 12).  
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Box 9.6 Equality before the law under the Racial Discrimination Act 
Section 10 Rights to equality before the law  


(1) If, by reason of, or of a provision of, a law of the Commonwealth or of a State or 
Territory, persons of a particular race, colour or national or ethnic origin do not enjoy 
a right that is enjoyed by persons of another race, colour or national or ethnic origin, 
or enjoy a right to a more limited extent than persons of another race, colour or 
national or ethnic origin, then, notwithstanding anything in that law, persons of the 
first-mentioned race, colour or national or ethnic origin shall, by force of this section, 
enjoy that right to the same extent as persons of that other race, colour or national 
or ethnic origin.  


(2) A reference in subsection (1) to a right includes a reference to a right of a kind 
referred to in Article 5 of the Convention.  


(3) Where a law contains a provision that:  


(a) authorizes property owned by an Aboriginal or a Torres Strait Islander to be 
managed by another person without the consent of the Aboriginal or Torres 
Strait Islander; or  


(b) prevents or restricts an Aboriginal or a Torres Strait Islander from terminating 
the management by another person of property owned by the Aboriginal or 
Torres Strait Islander;  


not being a provision that applies to persons generally without regard to their race, 
colour or national or ethnic origin, that provision shall be deemed to be a provision in 
relation to which subsection (1) applies and a reference in that subsection to a right 
includes a reference to a right of a person to manage property owned by the person. 


Source: Racial Discrimination Act 1975, s.10.  
 


However, even in the absence of substantive provisions relating to equality before 
the law, it might be possible to use the DDA to challenge actions taken under other 
legislation. The DDA expressly exempts ‘anything done by a person in direct 
compliance with a prescribed law’ (s.47), implying that compliance with a law that 
is not prescribed is no defence to an action under the DDA.  


The Sex Discrimination Act (which does not have specific provisions dealing with 
equality before the law)2 has been used to challenge actions taken under Victorian 
State law (box 9.7).  


                                              
2 The Act mentions equality before the law in its preamble, but does not have a specific object 


covering equality before the law. It does not have specific provisions allowing actions taken 
under laws with discriminatory effects to be challenged.  
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Box 9.7 McBain v Victoria 
In July 2000, the Federal Court decision in McBain v Victoria (2000) 99 FCR 116 
rendered the Infertility Treatment Act 1995 (Victoria) inoperative to the extent that it 
restricted assisted reproductive technology to married or heterosexual de facto 
couples.  


The case arose following a request by a single woman for invitro fertilisation (IVF) 
services. The request was made to a medical practitioner specialising in reproductive 
technology. The practitioner considered that the woman was suitable for the treatment, 
but was precluded from providing the treatment under the Victorian Act. The 
practitioner applied to the Federal Court for a declaration that section 8 of the Victorian 
Act was inoperative due to inconsistency with section 22 of the Commonwealth Sex 
Discrimination Act, which outlaws discrimination on the basis of marital status. The 
State of Victoria and the Minister did not concede inconsistency, but they did not offer 
any arguments supporting the validity of the Victorian legislation. The Infertility 
Treatment Authority adopted a passive role. The only active supporters of the Victorian 
legislation were the Australian Catholic Bishops Conference and the Australian 
Episcopal Conference of the Roman Catholic Church, which were granted leave to 
intervene as amicus curiae (friends of the court).  


The Attorney General granted the bishops a fiat (special leave) to apply to the High 
Court. This application was dismissed by the High Court.  


Sources: Re McBain; Ex parte Australian Catholic Bishops Conference; Re McBain; Ex parte Attor (2002) 
HCA 16 (18 April 2002)  
 


However, several inquiry participants stated that HREOC would not accept 
complaints about actions taken under other laws. Blind Citizens Australia stated: 


[Section 47] appears to enable a complainant to lodge a complaint against an action or 
decision made in direct compliance with a law as long as it is not a prescribed law and 
the action or decision was not made within three years of the commencement of the 
section. The three-year exclusion period has long expired. It has nonetheless been 
impossible for Blind Citizens Australia to date to lodge a complaint where compliance 
with a not prescribed law has been in issue. HREOC has maintained that it is not 
possible to make a law the subject of a complaint and that it is not possible to use 
section 29 in this context because it is not the administration of the law which is at 
issue. (sub. 72, p. 6) 


In comments on this issue, HREOC distinguished two situations (sub. 219). 


• Where another law creates a power to act and gives no discretion but to act in the 
manner complained of, HREOC believes the DDA does not apply. That is, the 
DDA does not apply to discrimination in the content of laws. 


• Where another law gives a person discretion to act, and the person uses that 
discretion to act in a discriminatory manner, HREOC believes the DDA does 
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apply. That is, HREOC considers that the DDA does apply to discretionary 
actions under other laws. 


HREOC’s reasoning for this distinction is not clear. Section 47 of the DDA 
explicitly states: 


During the period beginning at the commencement of this section and ending three 
years after the day this section commences, this Part does not render unlawful anything 
done by a person in direct compliance with another law. 


It therefore appears that, three years after this section commenced, part 2 of the 
DDA was capable of rendering direct compliance with another law unlawful (unless 
another, more specific exemption applied). The DDA makes no reference to the 
degree of discretion of the decision maker.  


The Commission recognises, however, that there might be practical difficulties in 
bringing a complaint about discriminatory acts under other laws, because of the 
need to fit the subject of the complaint within one of the areas of activity covered by 
the DDA. The DDA specifically covers the administration of Commonwealth laws 
and programs, but it does not specifically cover the administration of State and 
Territory laws. It might be necessary to fit complaints about discriminatory acts 
under a State or Territory law under another area of activity, such as the provision 
of a service. 


There is uncertainty about the application of the Disability Discrimination Act 1992 
to actions done in compliance with laws that have not been prescribed under 
section 47 of the Act. 


Clarifying the ability to challenge other laws 


The Productivity Commission considers, given the uncertainty surrounding this 
issue, that the scope of the DDA to challenge actions taken under other laws should 
be clarified. It is also necessary to clarify the interaction among relevant provisions 
of the DDA, particularly the ‘special measures’ (s.45) and ‘prescribed laws’ (s.47) 
provisions. 


Which law should have precedence? 


The Victorian Government favoured giving compliance with other laws priority 
over the DDA (as is the case under the Victorian Equal Opportunity Act 1995):  


FINDING 9.8 
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The Victorian Equal Opportunity Act 1995 has a general exemption from 
discrimination where the conduct is necessary to comply with, or is authorised by, an 
enactment, such as another piece of legislation, regulations or Orders … there is no 
requirement for the other law to be expressly ‘prescribed’. (sub. DR367, p. 6) 


On the other hand, the ACT Government (sub. DR366) and the South Australian 
Government (sub. DR356) supported giving DDA priority, subject to the ability to 
exempt specific laws through the prescription process. The South Australian 
Government stated: 


The South Australian Government supports this recommendation. However, it makes 
the exemption provision and the process of adding State Acts to the exemption list 
much more important than at present. Amendments to the DDA for state governments 
should be simple to administer. (sub. DR356, p. 4) 


The Productivity Commission considers that actions taken under another law should 
be able to be challenged (unless another, more specific exemption applies). 
Governments should be held accountable to the principles they espouse and the 
duties they impose on the rest of the community. Where governments want to 
ensure actions taken under laws are free from challenge, they should be exempted 
under section 47, as the DDA allows. 


On one reading of the DDA, it is already possible to challenge laws with 
discriminatory effects, although this is not clear. As noted, HREOC has been 
declining complaints where the alleged discrimination has resulted from the 
application of laws that give no discretion to the decision maker.  


The Productivity Commission considers that the ability to use the DDA to complain 
about discriminatory acts under other laws should be clarified by the introduction of 
explicit provisions on equality before the law. These could be based on those in the 
Racial Discrimination Act (box 9.6). This would help overcome the difficulty of 
having to fit complaints about the administration of State and Territory laws within 
a specific subject area of the DDA, by allowing the discriminatory provision of the 
law itself to be the subject of a complaint. In some circumstances this might allow a 
complaint to be made about the discriminatory effect of a law before a specific 
discriminatory action is taken (in the same way that proposed direct discrimination 
is currently covered by the DDA, and that the Commission recommends proposed 
indirect discrimination be covered).  


The Department of Employment and Workplace Relations was concerned that such 
provisions would create a new right to challenge legislation itself, rather than 
discriminatory actions:  


Amending the DDA to insert a specific ‘equality before the law’ provision modelled on 
section 10 of the [Racial Discrimination Act], as suggested by the Productivity 
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Commission, would fundamentally alter the scope of the DDA. It would open up the 
potential for aggrieved persons to challenge Commonwealth legislation which is said to 
have a discriminatory impact or effect upon people with disabilities, independently of 
any actions taken under such laws. This would be an extremely far-reaching new power 
and not one to be recommended lightly. (sub. DR299, p. 20) 


The Productivity Commission notes that the equality before the law provisions in 
the Racial Discrimination Act 1975 do not invalidate challenged laws. Rather, 
where legislation grants a discriminatory ‘right’ to a particular group, the Race 
Discrimination Act provisions have the effect of extending that ‘right’ to members 
of the disadvantaged group. That is, the law still applies, but in a non-discriminatory 
manner. It is also necessary for an aggrieved person to their specific 
circumstances—the DDA does not allow complaints to be made on a purely in-
principle basis. 


The Disability Discrimination Act 1992 should apply to actions done in 
compliance with laws that have not been prescribed under section 47 of the Act.  


Special measures and prescribed laws 


The ‘special measures’ provision of the DDA exempts actions (acts) that are 
‘reasonably intended’ to benefit people with disabilities (s.45). This requires a 
distinction to be drawn between laws with discriminatory effects (laws that 
disadvantage people with disabilities relative to people without disabilities) and 
laws that establish levels of funding or eligibility criteria for disability services. The 
DDA should allow aggrieved persons to complain about laws with discriminatory 
effects, but existing limitations on complaints about the establishment, funding or 
eligibility criteria for disability services should remain (see chapters 12 and 15). 


Acts done in compliance with ‘prescribed laws’ are exempted from the application 
of the DDA (s.47). Prescribed laws are listed in the Disability Discrimination 
Regulations 1996. The prescribing mechanism operates transparently, clarifying 
governments’ tradeoffs between potential discrimination and other objectives of 
government (see chapter 12). If the scope to use the DDA to challenge other laws 
with discriminatory effects were clarified, it might be necessary to provide a 
transitional period to review existing prescribed laws and allow governments to 
prescribe other laws they wish to exempt from challenge. It might also be necessary 
to ensure exemptions are regularly reviewed so that the reasons for exemption 
remain valid (see chapter 12).  


RECOMMENDATION 9.3 
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9.6 Effect of the DDA on equality before the law 


As noted throughout this chapter, there are practical limits to achieving equality 
before the law for people with disabilities, particularly people with cognitive 
disabilities.  


State and Territory governments have primary responsibility in many important 
areas, and many of their existing arrangements appear to be appropriate. However, 
there appears to be scope to protect the rights of people with disabilities in 
institutional and supported accommodation, and improve access to justice by people 
with disabilities.  


There appears to be only a limited role for DDA complaints in many areas that are 
important to achieving equality before the law. One area where the complaints 
mechanism could be useful is in challenging potentially discriminatory acts done in 
compliance with non-prescribed laws. Lack of clarity in this area has prevented 
such complaints from being heard. Equality before the law could be enhanced by 
making it clear that acts under non-prescribed laws are not exempt from challenge.  


The DDA gives HREOC some important functions in this area. HREOC could 
make greater use of its powers to report to the Minister on government actions that 
could promote the rights of people with disabilities, and to examine Commonwealth 
legislation for consistency with the DDA. In addition, HREOC research in the area 
of equality before the law could provide a useful national focus and assist regulatory 
benchmarking by the States and Territories, in conjunction with the AGAC.  


Finally, one of the most important symbols of equality before the law is the right to 
vote. The Australian Government should amend the Commonwealth Electoral Act 
to ensure voting processes are accessible to people with disabilities, and encourage 
State and Territory Governments to follow suit. Subject to the extension of the 
standard making power, the Attorney General, in consultation with the States and 
Territories and people with disabilities, could consider developing disability 
standards for voting, to clarify how the access requirements of electoral Acts are to 
be implemented. 
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10 Promoting community recognition 
and acceptance 


People with disabilities can confront physical and attitudinal barriers. The third 
object of the Disability Discrimination Act 1992 (DDA) in part seeks to address 
attitudinal barriers, aiming: 


… to promote recognition and acceptance within the community of the principle that 
persons with disabilities have the same fundamental rights as the rest of the 
community. (s.3(c)) 


Recognition implies an awareness or knowledge of the rights of people with 
disabilities, but acceptance goes further, implying that the community agrees such 
rights apply to people with disabilities. Thus, the two aspects of this object suggest 
two broad indicators of its achievement: changes to community awareness 
(recognition) and changes to attitudes (acceptance). 


This chapter examines the extent to which the DDA has successfully promoted 
community recognition and, to the extent possible, acceptance. Based on this 
examination, it discusses potential improvements that can be made. It outlines how 
the DDA has been applied in this area (section 10.1), and the extent to which 
community awareness and attitudes have changed since the enactment of the DDA 
(section 10.2). Section 10.3 examines the effectiveness of the current approach to 
promoting community recognition and acceptance, while section 10.4 discusses 
options for improving the effectiveness of this approach, focusing on the education 
and information provision functions of the Human Rights and Equal Opportunity 
Commission (HREOC). 


10.1 The approach so far 


Many factors can influence awareness and attitudes (see Vaughan and Hogg 2002), 
including: 


• direct experience with people from a particular group—the Mental Health Legal 
Centre commented ‘one of the key benefits of maximum social participation of 
people with disabilities is that it … dispels people’s misconceptions about 
reduced capacity or increased cost of such participation’ (sub. 108, pp. 1–2) 
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• legislation—Nicholson (1996) commented that ‘laws outlawing discrimination 
should serve as more than a source of enforceable rights and protections; they 
should also provide a basis for shifting prejudicial community attitudes’ 


• repeated exposure to a message or people 


• reinforcement of behaviour (such as rewarding certain behaviour), which may 
shape attitudes towards that behaviour and lead to long-term behavioural change 


• accumulation and integration of information about ‘attitude objects’, with 
sources of learning including family, friends and peers, and the mass media. 


Various aspects of the DDA have the potential to contribute to promoting 
community recognition and acceptance through several of these attitude-influencing 
channels. Under s.67 of the DDA, for example, HREOC must: 


• promote an understanding and acceptance of the Act (s.67(1)(g)) 


• undertake research and educational programs to promote the objects of the Act 
(s.67(1)(h)) 


• prepare and publish guidelines for the avoidance of discrimination (s.67(1)(k)). 


HREOC is also required to undertake educational and other programs under the 
Human Rights and Equal Opportunity Commission Act 1986 (HREOC Act). It 
conducted a number of educational activities (such as distributing an information 
paper to peak organisations) during the DDA’s first year (HREOC 1993a, pp. 72–
3). Hastings (1997) commented, however, that a ‘substantial part’ of HREOC’s 
work and budget in that year was allocated to developing the National DDA 
Awareness Campaign, which had been foreshadowed in the second reading speech 
of the DDA (Australia 1992a, p. 2755). The campaign, launched in March 1994, 
aimed to increase community awareness of the DDA. Despite some positive 
impacts, it was generally perceived to be constrained by a lack of resources, 
although Hastings (1997) suggested that even a much larger scale campaign in the 
United States resulted in ‘disappointingly low levels of awareness’.1 


HREOC has not conducted this type of large scale information campaign since the 
1994 campaign. Instead, it has focused on: regional visits; public speaking by 
commissioners; media releases and newsletters; staff participation in informal and 
formal educational events, conferences and workshops; and provision of 


                                              
1 During the first year or so of its operation, various methods were used to inform people of the 


Americans with Disabilities Act 1990 (US), including a grants program, information hotlines 
and publications, involving the input of various bodies. According to the National Council on 
Disability (NCD 1993), these efforts to disseminate information were ‘extraordinary’. Despite 
this, awareness remained low—a survey cited by NCD (1993) found 14 per cent of Americans 
were ‘very familiar’ with the Act, and 42 per cent were ‘unfamiliar’ with it. 
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information on a website, in publications of various formats, and through the media 
and community networks. In 2003, it also conducted forums in cities across 
Australia to celebrate and promote the tenth anniversary of the DDA. 


Other aspects of the DDA have also been used as educative tools. 


• Public inquiries have aimed to help parties immediately involved in a particular 
complaint or issue, as well as to disseminate information more widely. 
Consultation has been an important aspect of inquiries. 


• Guidelines and advisory notes have been prepared to clarify aspects of the 
DDA’s operation (see chapter 14). 


• Other research and policy work has been conducted in areas such as the 
sterilisation of girls with intellectual disabilities, accommodation and abuse, and 
mental health projects.  


• Complaints resolved through court decisions (or previously through HREOC 
determinations) can, according to HREOC, achieve ‘national media publicity … 
which is otherwise difficult to generate for disability discrimination issues’ 
(sub. 143, p. 54). HREOC also publishes summaries of conciliated complaint 
outcomes in its annual reports and website, but noted ‘more high profile 
publicity’ of these outcomes ‘is only undertaken or attempted with the 
agreement of the parties so as not to discourage parties from entering into 
conciliated agreements’ (sub. 143, p. 54). 


• The development of disability standards has involved wide consultation. 


• Action plans registered with HREOC are made available on its website (see 
chapter 14). Jones and Basser Marks (1998, p. 63) commented that both action 
plans and disability standards ‘are designed to play a role in … value formation’, 
with educative effects stemming from the development process. 


Other bodies have also been involved in awareness-raising activities, of both the 
DDA and disability issues. HREOC noted specifically: 


… the significant community education and awareness activities on rights and 
responsibilities undertaken by disability community groups, State and Territory anti-
discrimination bodies, industry and government organisations and in particular through 
the network of Disability Discrimination Legal Services. (HREOC 2003d, p. 24) 


The publication Using Disability Discrimination Law, produced jointly by 
Victoria’s Disability Discrimination Legal Service, Victoria Legal Aid and the 
Villamanta Legal Service, is one example of activities undertaken by other bodies. 
Now in its second edition, it describes in ‘plain English’ (and by using case studies 
and other everyday examples) what constitutes disability discrimination under the 
law, differences between Victorian and federal legislation and processes, and how 
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to go about making a complaint. Work is also underway to develop editions for 
other States and Territories, including New South Wales and Western Australia (in 
conjunction with legal assistance providers in those States), and to produce 
brochures of the document in community languages (Disability Discrimination 
Legal Service, sub. 76, att. 1). The involvement of such groups can help improve 
the relevance of information to target groups. 


In some cases, HREOC has provided input to the activities of other groups. A 
manual to assist Disability Discrimination Legal Services educate people with 
disabilities about their rights was developed under the supervision of HREOC, 
which also conducted training for staff of advocacy services (HREOC 1994). 


Not all awareness raising about disability issues has been conducted within the 
framework of the DDA or the HREOC Act. Major campaigns to raise awareness of 
mental illness (through television, cinema, outdoor advertising and education of key 
groups), for example, have been undertaken under the National Mental Health 
Strategy (an agreement between the federal and State and Territory governments 
that aims to improve the lives of people with mental illness).  


Changes proposed under the Australian Human Rights Commission (AHRC) 
Legislation Bill 2003 would increase the emphasis on education. Some participants 
(such as the Anti-Discrimination Commission Queensland, sub. 119) were 
nevertheless concerned about the possible negative impacts of some aspects of this 
Bill. This concern related particularly to the possibility that the AHRC would not 
have a disability-specific commissioner, which some felt would lower the profile of 
disability issues. (A related issue is the desirability of having separate disability 
discrimination legislation—see chapter 7.) Reviewing the Bill is beyond the scope 
of this inquiry (see chapter 1). 


10.2 Changes in community awareness and attitudes 


One step in assessing the effectiveness of the DDA in this area is to measure 
changes in community awareness of disability issues and attitudes towards people 
with disabilities over time. Measuring attitudes is not easy because they are 
essentially unobservable. Most measurement techniques are based on asking people 
for agreement or disagreement with particular ‘attitude positions’ (Zimbardo and 
Leippe 1991; Vaughan and Hogg 2002). Problems with these approaches include 
their reliance on the willingness of survey participants to reveal their true feelings. 
Comparison across studies is also difficult because they define and measure 
attitudes differently (Vaughan and Hogg 2002). 
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A lack of baseline data compounds the difficulties of assessing changes in attitudes 
towards people with disabilities in Australia, and the possible influence of the DDA. 
The following discussion thus draws on direct and indirect, qualitative and 
anecdotal, indicators. This approach is the only option given available information, 
but has problems. If, for example, the DDA has changed expectations of what is 
acceptable, then people’s perceptions of changes in community attitudes might have 
been affected.  


Inquiry participants presented a mixed picture of community awareness and 
attitudes, and how these have changed over time. Some positive changes in a range 
of areas were noted, but significant scope for further improvement (even where 
there have already been some positive outcomes) was also emphasised. Perceived 
improvements included: 


• generally improved attitudes towards people with disabilities (Anti-
Discrimination Board of New South Wales, sub. 101; Mansfield Community 
Forum, sub. 202) 


• the reduced social stigma of people with disabilities (Kaerest Houston, sub. 19) 


• progress in community acceptance of the rights of people with disabilities 
(Public Advocate in Victoria, sub. 91; Mental Health Coordinating Council, 
sub. 84) 


• improved knowledge of what disability is (that is, that it means more than 
‘wheelchair user’) (Independent Living Centre NSW, sub. 92). 


Positive changes have been highlighted in relation to specific types of disability and 
areas of activity. Blind Citizens Australia (sub. 72) noted improved awareness of 
issues for blind people, particularly in relation to accessible information and the use 
of guide dogs. Housing Connection NSW noted positive attitudes towards people 
with intellectual disabilities who live independently in the community: 


… clients living fairly independently in the community are well received, welcomed, 
… assisted by neighbours and other people in the community. This extends to many 
small acts of kindness (eg. help with keys, telephone), friendly greetings, showing 
interest in clients’ programmes, and helping out with repairs/tools. (sub. 161, p. 3) 


Some improvements in attitudes were also noted in sport, recreation and the arts at a 
local level (SPARC Disability Foundation, sub. 15). The Mental Health 
Coordinating Council commented on an apparent wider acceptance of people with 
disabilities in education and other areas of the community, particularly in large 
organisations (sub. 84). Australian Parent Advocacy Inc. noted a ‘paradigm shift’ in 
open employment (sub. 164). 


1512







   


272 DISABILITY 
DISCRIMINATION ACT 


 


Some commentators and inquiry participants suggested that these perceived positive 
changes have been reflected in changed behaviours of people with disabilities. 
Davis et al. (2001) commented that there appears to be greater exposure to, 
acceptance of, and openness about, disability issues, which might have contributed 
to increased self-reporting of ‘severe restriction’. Similarly, Becky Llewellyn 
referred to an increased willingness to seek help: 


The difference in attitude I feel from one of virtually begging is that now I feel 
supported by benefits of citizenship in a democracy that cares about involving all its 
members. I no longer feel ashamed of needing to ask for something ‘special’ and 
‘different’. (sub. 9, p. 3) 


However, significant scope for further improvement in awareness and attitudes was 
noted by others, including the City of Melbourne (sub. 224) and National Disability 
Advisory Council (NDAC, sub. 225). Comparing Australia with other countries, 
ParaQuad Victoria commented that anecdotal evidence from Australians visiting the 
United States, Canada and the United Kingdom suggests ‘the feeling of acceptance 
and respect, the awareness [in those countries] … is much superior to what they 
experience here’ (sub. 77, p. 3). 


In particular, some participants suggested awareness and attitudes remain a problem 
for people with ‘invisible’, ‘hidden’ or ‘new/emerging’ disabilities, such as multiple 
chemical sensitivity (Australian Chemical Trauma Alliance Inc., sub. 152; Stella 
Hondros, sub. 167; Ann Want, sub. 194; Dorothy Bowes, sub. DR286; Barbara 
Prideaux, sub. DR340); intellectual disabilities (NSW Council for Intellectual 
Disability, sub. 117); dyslexia (Maureen Mastallone, sub. DR302); and mental 
illness (Pete Casey, sub. 3; Mental Illness Fellowship of Australia, sub. DR283). 
Apparent negative attitudes and continuing stereotyping of people with mental 
illness within the medical profession have also been reported (Mental Health 
Council of Australia, sub. 150; Groom, Hickie and Davenport 2003). Many inquiry 
participants—including Pete Casey (sub. 3), Arafmi Hunter (sub. 36); SANE 
Australia (sub. 62); and the Mental Illness Fellowship of Australia (sub. DR283)—
pointed to the media’s role in perpetuating stereotypes through its continuing 
negative portrayal of people with mental illness. 


The Media Entertainment and Arts Alliance (MEAA, sub. 60, trans., pp. 2287–9 
and pp. 2291–4), Souraya Bramston (sub. 33), Sally Martin (sub. 239) and Idilko 
Auer (sub. DR298, trans., pp. 2156–7) noted continuing exclusion and lack of 
acceptance of people with disabilities in various areas of life, including the arts, 
shopping, and recreational and social activities. The MEAA, for example, 
commented that, even in rare cases where roles are written specifically for 
characters with a disability, there is only a ‘slight chance’ that an actor with the 
disability is used for the role (trans., p. 2288; see appendix D). 
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For the most part, problems with inclusion and acceptance do not appear to have 
been translated into hostility and aggression towards people with disabilities. Data 
from the 2001 Household, Income and Labour Dynamics in Australia (HILDA) 
survey, for example, suggest that a high proportion of people with disabilities do not 
commonly experience hostility and aggression in their local neighbourhood 
(table 10.1). Nonetheless, a slightly higher proportion of people with disabilities 
than of people without disabilities reported such experiences as ‘fairly’ or ‘very’ 
common. Long term time-series data are not available to assess trends over time. 


Table 10.1 How often people experience hostility and aggression in the 
local neighbourhood, 2001a 


 People with a disability  People without a disability 


 All Rural b NESB c  All Rural b NESB c 


 % % %  % % % 
Never 29 29 31  27 28 33 
Very rarely 35 37 32  40 40 33 
Not commonly 23 21 22  23 22 22 
Fairly commonly 5 5 6d  4 5 5 
Very commonly 3 3 4d  2 2 2 
Don't know 5 5 5d  3 3 5 
a Percentages are calculated as the proportion of the people in each category who responded correctly to the 
question. b Rural excludes major cities of Australia, but includes inner regional Australia, among others. 
c Non-English speaking background: excludes people born in Australia, New Zealand, the United Kingdom, 
the Channel Islands, Ireland and Eire, Canada, the United States and South Africa. d The relative standard 
errors on the data from which these percentages are calculated are just over 25 per cent. These estimates 
should be used with caution—see ABS (1999d, pp. 60–2) for a discussion of relative standard errors. 
Source: Productivity Commission estimates based on unpublished data from the 2001 HILDA survey. 


Employment was the area of activity that elicited the most concern from inquiry 
participants. The Australian Chamber of Commerce and Industry (ACCI, 
sub. DR288) suggested widespread employer understanding of anti-discrimination 
laws and active recruitment of people with disabilities by some employers. 
However, others—including the Council for Equal Opportunity in Employment 
(sub. 204); the Australian Association for the Deaf (sub. 229); Sally Martin 
(sub. 239); Blind Citizens Australia (sub. DR269); the Australian Federation of 
Deaf Societies (sub. DR363); Tasmanians with Disabilities Inc. (trans., pp. 2166, 
2168); and the National Diversity Think Tank (trans., p. 2583)—suggested that 
there were problems in employer awareness of disability issues, adjustment options 
and perceptions of people with disabilities as workers. Tasmanians with Disabilities 
Inc. (trans., p. 2168) argued that this was the cause of most discrimination in 
employment. 
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In general, community awareness of disability issues and attitudes towards people 
with disabilities appear to have improved in the past decade. Significant scope for 
further improvement remains, particularly in areas such as employment, and for 
certain disabilities, such as mental illness. 


Awareness of the DDA, which may underpin community awareness of disability 
issues, is discussed in the next section. 


10.3 Effectiveness of the current approach  


The next step in assessing the effectiveness of the current approach is determining 
the extent to which the DDA has generally contributed to the perceived positive 
changes (or is ‘responsible’ for any lack of change) in awareness and attitudes 
identified in section 10.2. Particularly important is the effectiveness of information 
provision under the DDA, given its possible influence on attitudes in the longer 
term (section 10.1). 


Many difficulties confront such an assessment. First, attitude change is a long term 
process. The ACT Discrimination Commissioner noted: 


… 10 years in the life of legislation like the DDA—which seeks to redress major social 
imbalance and alter centuries of belief about people with disabilities—is not a long 
time. (sub. 151, p. 7) 


Further, the DDA was enacted at a time of significant social change, both in 
Australia and abroad. Consequently, attitudes about human rights, including 
disability rights, were already changing. Becky Llewellyn noted that the 1981 
International Year of Disabled Persons ‘was a huge catalyst to awaken community 
attitudes and begin the process of hearing the voices of people with disabilities’ 
(sub. 9, p. 1). It is difficult, therefore, to identify the extent to which changes in 
awareness and attitudes are attributable to these earlier changes or to the DDA. 


Other factors might also have contributed to any perceived change, or lack of 
change, in awareness and attitudes. The Anti-Discrimination Commission 
Queensland stated: 


… it is both inappropriate and impractical to quantify the DDA’s effectiveness in … 
promoting recognition and acceptance within the community … No doubt the DDA has 
played its part … in effecting cultural change but it is not possible to ascribe such 
change totally to the DDA nor even to quantify the changes. Many other factors are at 
work, including State and Territory anti-discrimination legislation, de-
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institutionalisation, educational changes, employment schemes and international 
developments. (sub. 119, p. 10) 


Inquiry participants also identified the following influences since 1992 on 
community attitudes towards people with disabilities: 


• the ageing population  


• lobbying and other work by people with disabilities  


• State and Territory anti-discrimination legislation and government initiatives, 
such as disability service plans in Western Australia, State disability action plans 
in Victoria, and initiatives to promote inclusion in sport in South Australia  


• the 2000 Paralympics in Sydney. 


The fact that other factors have had an influence does not mean the DDA has had no 
effect. Furthermore, some of these other factors may themselves have been 
influenced indirectly by the DDA. This section examines current awareness of the 
DDA as this can underpin a general awareness (recognition) of the legal rights of 
people with disabilities. It also examines the extent to which the DDA might have 
contributed to attitude change.  


Awareness of the Disability Discrimination Act  


Awareness of the DDA would mean that people (including people with disabilities, 
those with responsibilities under the DDA and the general community) are aware of 
the legal rights of people with disabilities. However, as already noted, mere 
awareness is not the same as ‘acceptance’. Moreover, widespread awareness of the 
DDA and its provisions might not be necessary for the DDA to influence 
community attitudes. Awareness by some people may be enough to encourage 
change, which has indirect effects on others. Some inquiry participants, however, 
suggested the importance of awareness of the legislation for attitude change:  


… if rights-creating legislation is to positively alter community attitudes—and we 
believe it can—it must at least be something that people know exists. (Women’s Health 
Victoria, sub. 68, p. 4) 


The education campaign accompanying the DDA’s enactment (section 10.1) 
produced mixed results in terms of awareness, even though it incorporated many 
elements of successful campaigns (section 10.4). It initially generated many 
inquiries to a hotline and an increase in complaints, but Hastings noted: 


… the campaign had only patchy success in generating awareness of the existence or 
effect of the Act [DDA], even among the disability community, and less still among 
some important sectors of people with responsibilities. (Hastings 1997, p. 13) 
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HREOC submitted: 
… [while this campaign was effective] in increasing awareness of the existence and 
application of the DDA, this increase was from a very low base and awareness 
remained low even among specific target audiences including employers and people 
with a disability. (sub. 143, p. 54) 


Many participants noted a continuing lack of community awareness and 
understanding of the DDA—including Women’s Health Victoria (sub. 68); 
Queensland Parents for People with a Disability (sub. 103); participants in the 
Mansfield Community Forum (sub. 202); DDA inquiry regional forum (regional 
forum notes); and the Guide Dogs Association of SA and NT Inc (sub. DR292). 
Others suggested a perceived lack of awareness among specific groups or sectors, 
including: 


• people with disabilities (Equal Opportunity Commission Victoria, sub. 129; 
Deafness Forum of Australia, sub. 71; NDAC, sub. 225; Stella Hondros, 
sub. DR281; Guide Dogs Association of SA and NT Inc, sub. DR292). Some 
inquiry participants suggested that awareness is especially low among specific 
groups of people with disabilities, such as those with a psychiatric disability 
(Mental Health Council of Australia, sub. 150; SANE Australia, sub. DR264), 
people with disabilities from non-English speaking backgrounds (National 
Ethnic Disability Alliance, sub. 114), and Indigenous people with disabilities 
(ATSIC, sub. 59). 


• people with responsibilities under the DDA, such as the legal profession 
(Disability Justice Advocacy Inc., sub. 5; DDA inquiry regional forum notes) 


• people in regional areas (DDA inquiry regional forum notes) 


• those involved in sports clubs (Leichhardt Council Disability Access 
Committee, sub. 75). 


This lack of awareness does not mean necessarily that people with disabilities are 
unaware of having rights, however. Some inquiry participants were aware that 
people with disabilities had ‘rights’, although they were not specifically aware of 
the DDA (DDA inquiry regional forum notes). 


Moreover, to the extent that key organisations—such as advocacy groups and the 
Disability Discrimination Legal Services—are aware of the DDA or have been 
empowered by its introduction, this awareness might be sufficient to allow 
reasonably effective protection of people’s rights under the DDA. The Public 
Advocate in Victoria argued that the number of complaints made—particularly in 
employment and goods and services, which are ‘key indicators of the level of 
community access, acceptance and participation’—suggests the DDA is ‘well 
utilised’ (sub. 91, pp. 1–2). However, it also noted: 
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… it will take time to reach the level of community acceptance and understanding of 
the DDA that the Sex Discrimination Act 1984 and the Race Discrimination Act 1975 
currently have. (sub. 91, p. 2) 


General impact of the Disability Discrimination Act on community 
awareness and attitudes 


The apparent lack of widespread awareness of the DDA, highlighted above, 
suggests that ‘direct’ awareness of the details of the Act might not have been a 
major influence on the positive changes in attitudes that have occurred in the past 
decade. Some of the perceived positive changes identified in section 10.2 have, 
nevertheless, been attributed to the DDA, both by inquiry participants and others 
(box 10.1). This suggests that the DDA has, to some extent, worked through 
channels other than just direct awareness of it in promoting change. 


 
Box 10.1 Inquiry participants’ views on the impact of the DDA on 


awareness and attitudes 
Some inquiry participants and others have attributed the changes in community 
awareness and attitudes to people with disabilities to the DDA: 


One of its greatest benefits is that it has raised the profile of the rights of people with 
disabilities and expectations about those rights. (Joe Harrison, sub. 55, p. 12) 
… the DDA has done much … to dispel the vision of people with a disability as denizens of 
backwaters … the full impact of the DDA is to be seen in the many subtle and immeasurable 
ways in which it is helping to shape attitudes and replace the paradigm of benevolence with 
one of equality. (Bruce Maguire in HREOC 2003d, pp. 67–8) 
The DDA has literally increased the visibility of people with disabilities … It is arguable that it 
is this visibility, more than anything else, which has had the greatest impact on community 
attitudes to people with disabilities, and the introduction of the DDA, and the shift to a rights 
based approach to access for people with disabilities which it represented, was fundamental 
to this. (Blind Citizens Australia, sub. 72, p. 11) 
To a certain extent, the DDA contributed to increasing awareness regarding the rights of 
people with disabilities. (Women with Disabilities Strategic Consumer Advocacy Project and 
Women’s Health Victoria, sub. DR296, p. 3)  


 


The DDA’s impact appears to have been more significant in certain areas of activity 
and for people with particular types of disability. David Buchanan considered that 
the DDA had contributed to the decreased stigma associated with HIV/AIDS, for 
example (sub. 163). Similarly, other inquiry participants noted the DDA’s 
contribution to improved attitudes in employment (Recruitment and Consulting 
Services Association, sub. 29; Mental Health Coordinating Council, sub. 84), 
sports, art and recreation (SPARC Disability Foundation, sub. 15), and education 
(Australian Association of Special Education South Australian Chapter, sub. 38). 
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The DDA was also seen to have contributed to an increased awareness about access 
issues for people with disabilities (Housing Connection NSW, sub. 161; Blind 
Citizens Australia, sub. 72).  


In contrast, some inquiry participants asserted that the DDA has had little effect on 
attitudes towards mental health issues (Western Australian Office of Mental Health, 
sub. 94) and people with an intellectual disability (NSW Council for Intellectual 
Disability, sub. 11; Housing Connection NSW, sub. 161), and that the pace of 
change generally had been slow (NDAC, sub. 225). 


Impact of aspects of the Disability Discrimination Act  


Specific aspects of the DDA have contributed, to varying degrees, to the DDA’s 
overall impact on awareness and attitudes, and thus to promoting community 
recognition and acceptance. 


Education, research and other policy work 


HREOC’s education and information provision role elicited considerable inquiry 
participant comment. Some inquiry participants, including the Anti-Discrimination 
Commission Queensland (sub. 119), Blind Citizens Australia (sub. 72) and ASEHA 
Queensland (trans., p. 2067), considered that HREOC has been an effective 
educator, given its resources. Others, such as ParaQuad Victoria (sub. 77) and 
Leichhardt Council Disability Access Committee (sub. 75), commented on the 
usefulness of its disability rights website, which attracts about 50 000 hits per 
month (HREOC 2003d, p. 24). The website provides general information about 
HREOC’s disability rights work and includes resources targeted at students and 
teachers. 


By contrast, other inquiry participants argued that too little effort is put into 
educating the community, as evidenced by: 


• continuing negative attitudes towards people with disabilities (Marrickville 
Council, sub. 157) 


• a lack of awareness about the DDA and its processes (Mackay Regional Council 
for Social Development, sub. 87) 


• a lack of information on, and the low profile of, HREOC in some States and 
Territories (Job Watch Victoria, sub. 215; SPARC Disability Foundation, 
sub. 15; ACT Discrimination Commissioner, sub. 151). 
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HREOC has acknowledged both the strengths and the shortcomings of its approach. 
The current Acting Disability Discrimination Commissioner (Ozdowski 2002a, p. 3) 
suggested that the DDA ‘has had a bigger impact because we [HREOC] have not 
tried to change community attitudes head on’—that is, HREOC had ‘not spent most 
of its money on advertising campaigns attempting to change attitudes, or lecturing 
people about what to think or say’. Hastings (1997) suggested that focusing on 
‘system change rather than attitude change … is the best way to win … hearts and 
minds’.  


Hastings (1997) also noted that ‘informing and catalysing activity by other agencies 
in government and organisations’ can help to increase HREOC’s effectiveness. This 
effect appears particularly important given that education about disability issues 
needs to reach a large, dispersed and heterogeneous group. However, she pointed to 
the problems HREOC experienced trying to do so in the first five years of the 
DDA’s operation, commenting that information ‘simply did not filter from the 
[peak organisations] through the system’. 


HREOC continues to communicate with other organisations and actively cooperates 
with State and Territory anti-discrimination bodies about education and public 
information activities (HREOC, sub. 143; Equal Opportunity Commission Victoria, 
sub. 129). The extent to which these links have overcome the problems experienced 
during the DDA’s first five years is unclear, but a continuing perceived lack of 
awareness suggests improvement is possible. 


HREOC’s general research and policy work did not receive as much comment from 
inquiry participants. The Anti-Discrimination Commission Queensland stated that it 
‘relies on the research and policy work done by the specialist units at HREOC’ 
(sub. 119, p. 5), and the Intellectual Disability Services Council commented on the 
benefits of HREOC’s sterilisation report (sub. 162). The Guide Dogs Association of 
SA and NT Inc (sub. DR292) and Barbara Prideaux (sub. DR340) noted the 
importance of HREOC’s research in general. Research and policy work is an 
important aspect of HREOC’s education role, informing policy makers and others 
about important issues, and potentially influencing future research, attitudes and 
policy. A particular benefit has been its highlighting of issues that otherwise might 
not have arisen through the DDA. The number of projects conducted has not been 
large, possibly reflecting resource constraints (see chapter 15). 


The Human Rights and Equal Opportunity Commission’s education and research 
function is an important aspect of promoting community recognition and 
acceptance. 
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Public inquiries 


HREOC viewed public inquiries as ‘one of the major means for promoting 
awareness and compliance with the DDA’ (sub. 143, p. 55). This view was 
supported by inquiry participants such as Blind Citizens Australia (sub. 72), the 
Equal Opportunity Commission Victoria (sub. 129), the Intellectual Disability 
Services Council (sub. 162), and NDAC, which described them as ‘vitally 
important’ (sub. DR358, p. 4). Such benefits have been highlighted by, for example, 
the inquiries into captioning and e-commerce (see appendix D). Some inquiry 
participants perceived the educative value of inquiries to outweigh that of 
complaints. The Anti-Discrimination Commission Queensland noted ‘the scope of 
inquiries to achieve systemic change and to have an educational value which 
confidential individual complaints can never have’ (sub. 119, p. 7) (see chapter 13).  


Blind Citizens Australia (sub. DR269) suggested inquiries should be used more 
frequently, but several inquiry participants—including Disability Action Inc. 
(sub. 43) and the Equal Opportunity Commission Victoria (sub. 129)—noted that 
resource constraints limit HREOC’s ability to conduct inquiries. HREOC also 
commented on this issue, particularly on its ability to conduct inquiries in non-
complaint contexts (sub. 143).  


Public inquiries appear to have had positive impacts on promoting community 
recognition and acceptance in specific areas. Their overall impact has, however, 
been limited by the small number that have been conducted. 


Complaints 


The impact of complaints on public awareness and attitudes has been mixed. Some 
high profile cases, such as Maguire v SOCOG (1999) (HREOC H99/115) and Scott 
v Telstra (1995) (HREOC H95/3), have been very effective in raising awareness of 
access issues for people with disabilities across a range of areas (see appendix D). 
However, few cases have generated as much publicity as these. Several inquiry 
participants—such as the Northern Territory Disability Advisory Board (sub. 121) 
and ParaQuad Victoria (sub. 77)—suggested there is insufficient publicity of 
complaint outcomes. Scope to increase publicity may be limited somewhat because 
most complaints are settled by conciliation and are subject to confidentiality 
agreements (although HREOC publishes some conciliated outcomes in a non-
identifying way—see chapter 13). As a result, complaints generally provide less 
scope than do inquiries for promoting widespread recognition and acceptance. 
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Some inquiry participants suggested the complaints-based approach even had the 
potential to stimulate negative community attitudes towards people with disabilities, 
by presenting this group as aggressive and overly litigious. The Disability Coalition, 
for example, commented: 


… the legislation places people with a disability in the position of being the aggressive 
party. This does not create a positive image of people with a disability … In many ways 
it perpetuates the idea that people need ‘special’ treatment and are making themselves 
different by demanding something ‘extra’ … (sub. 67, p. 6) 


Queensland Parents for People with a Disability (sub. 103) expressed similar views.  


Some complaints, particularly high profile cases proceeding beyond conciliation, 
appear to have helped promote community recognition and acceptance across a 
range of areas. However, the educative impact of complaints is limited by the 
confidentiality of many conciliated agreements. 


Disability standards and action plans 


The process of developing disability standards and action plans has the potential to 
have some positive effect on awareness and attitudes, at least in those sectors to 
which they apply. The Equal Opportunity Commission Victoria noted: 


… provisions relating to voluntary action plans and disability standards … have 
encouraged a greater level of attention, communication and consultation in relation to 
disability discrimination issues than would otherwise have occurred. (sub. 129, p. ii) 


The Australian Building Codes Board (sub. 153), National Catholic Education 
Commission (sub. 86), Association of Independent Schools of South Australia (sub. 
135) and NDAC (sub. DR358) expressed similar views about the impact of 
standards development in particular sectors and the community generally. 


Consultation, to the extent that it involves a broad range of parties, is crucial in 
contributing to the educative effect of the standards development process. However, 
unless draft standards are widely available to the public during their development, 
the educative potential of the process is limited. Bruce L. Young-Smith commented: 


During the development of the current [education] standards, draft copies … were 
difficult to obtain … Such an important document/process should be available to the 
public to enable valuable discussion by the community. (sub. 80, p. 4) 


Moreover, the real benefit of standards—in terms of creating systemic change and 
certainty (see chapter 14) and awareness raising—comes from their introduction. 
The time taken to develop standards, along with the fact that only one (the 
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Disability Standard for Accessible Public Transport) has been introduced, has 
therefore severely limited their overall impact. 


The process of developing disability standards appears to have had a positive 
impact on promoting recognition and awareness in some sectors, largely due to the 
consultation involved. Their overall educative impact has been limited because only 
one has been introduced. 


In relation to action plans, the Equal Opportunity Commission Victoria argued that 
the number lodged ‘illustrates that some service providers have turned their 
attention to the needs and rights of people with disabilities’ (sub. 129, p. 10). 
Disability Rights Victoria argued that ‘benefits are most evident in [the] public 
sector where [the] implementation process has done more to raise awareness about 
the DDA and its intent than any other process’ (sub. 95, p. 4). 


Nonetheless, some inquiry participants (including Blind Citizens Australia, 
sub. DR269) expressed concerns about the overall impact of action plans, especially 
given the low number of plans lodged by business organisations (see chapter 14). 
This low number would have moderated the overall educative effect of action plans. 
Further, because action plans are voluntary and do not apply industry-wide, the 
extent to which they can increase awareness on a large scale is limited relative to 
the effectiveness of disability standards. 


Action plans have raised awareness among those ‘service providers’ that have 
introduced them but their overall educative impact has been limited by the 
relatively small number that have been lodged. 


Guidelines and advisory notes 


Guidelines and advisory notes can have many awareness raising benefits. Carers 
Australia stated that they ‘perform an educative role and clearly set out expectations 
to eliminate discrimination’ (sub. 32, p. 4). Industry appears to have found 
guidelines and advisory notes useful sources of information, although there has 
been some issue about how they apply in practice (see chapter 14; appendix D). The 
Insurance and Financial Services Association, for example, welcomed the life 
insurance and superannuation guidelines as providing clear guidance on the types of 
information that industry could rely on in making underwriting decisions (see 
chapter 12 and appendix D). The National Association of People Living with AIDS 
(NAPWA, sub. DR314, p. 1) also submitted that these guidelines ‘can play an 
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important role in educating both industry and consumers about the existence of 
obligations and rights under the DDA’. Innes (2000b) noted that these guidelines 
received about 60 ‘hits’ per month on the HREOC website, although the number of 
hits does not indicate who was using the guidelines or how useful users found them. 
Although guidelines and advisory notes can have similar content, guidelines might 
have a greater potential impact because they are recognised in the DDA (see 
chapter 14). 


Guidelines and, to a lesser extent, advisory notes appear to have raised awareness 
of disability issues and Disability Discrimination Act 1992 requirements. 


An overall assessment of effectiveness 


It is impossible to quantify the effectiveness of the DDA in promoting community 
recognition and acceptance. Even a qualitative assessment is difficult, given the 
conflicting views of inquiry participants, as well as problems such as limited 
information, the need to isolate the DDA’s impact from that of other influences, and 
the relatively short period of time for which the DDA has operated. 


The DDA does appear, however, to have made some contribution to improved 
community awareness and attitudes towards people with disabilities. HREOC’s 
education and general research functions, public inquiries and guidelines, appear to 
have made contributions. So, too, has the development of disability standards and 
action plans. The consultation involved in these processes has helped. The impact of 
complaints appears to have been more variable—although having effects across a 
broad range of areas, their impact has been constrained somewhat by the 
confidentiality of conciliated agreements, and the often specific nature of 
complaints. 


Awareness of the DDA appears low in some sectors, suggesting there is scope to 
improve the way in which information is disseminated, such as through HREOC’s 
links with other organisations. Notwithstanding scope for improvement, outcomes 
so far appear to have been reasonably effective, given resource constraints (see 
chapter 15) and the relatively short period over which the DDA has operated. 


The Disability Discrimination Act 1992 appears to have contributed to 
improvements in community awareness of disability issues and attitudes towards 
people with disabilities, but there is scope for further improvement. 
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10.4 Improvements to the current approach 


The difficulties of assessing the DDA’s effectiveness also make it difficult to 
identify areas for improvement. Nonetheless, a number of inquiry participants 
raised the need for improved education by HREOC as a way of improving 
community awareness and attitudes (although some, including Disability Action 
Inc. (sub. 43) and Blind Citizens Australia (sub. 72), also cautioned against 
HREOC’s education role diverting attention from other work, such as complaints). 
Ways of improving education were suggested, ranging from general awareness 
campaigns to programs targeted at particular groups or types of disability 
(box 10.2). Whatever approach is taken, there is a need to recognise that: 


• it is inherently difficult to achieve the object of promoting community 
recognition and acceptance, particularly in short timeframes (see for example, 
the Intellectual Disability Review Panel, sub. 207; ParaQuad Victoria, sub. 77) 


• gaps are likely to remain, regardless of the appropriateness of the options 
chosen, and how effectively these are implemented (box 10.3) 


• resources significantly affect what can be done and what results can be expected 


• awareness raising must be considered in a broader context, specifically the 
extent to which this object should take precedence over, and resources from, 
other priorities, such as complaints handling.  


General public awareness campaign 


Many inquiry participants supported the use of general public awareness and 
education campaigns (box 10.2).  


Public awareness campaigns using mass media can provide many benefits. They 
potentially reach a broad audience, can influence individual behaviour by creating a 
favourable climate of community opinion, and have had positive impacts on 
attitudes and behaviour in many areas (box 10.3).  


However, advertising campaigns alone do not tend to change attitudes, although 
they can increase awareness and the level of information, and sensitise the audience 
to other forms of communication. They appear best suited to conveying particular 
types of information—such as specific, simple messages with specific behavioural 
implications (see, for example, South Australian Equal Opportunity Commission, 
trans., pp. 1001–2).  
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Box 10.2 Inquiry participants’ views on improving education 
Comments on public awareness campaigns included: 


More publicity promoting the dignified treatment of the disabled and the public’s 
responsibility within the Disability Discrimination Act not only legally but morally is needed. 
Campaigns such as those … that educate on the issues of drug, alcohol abuse and driver 
responsibility are prime examples of … ongoing public education designed to alter 
unacceptable social behaviour. This same type of awareness campaign could be initiated to 
overcome the social issues faced by the disabled. (Souraya Bramston, sub. 33, p. 2) 
… a real push in mental health education in the public and in the media would help alleviate 
discrimination towards mental health … It is this type of education, in schools, public, and in 
the media, that … should be adopted … (Arafmi Hunter, sub. 36, p. 7) 
… perhaps it is timely to conduct another community information and education campaign. 
(Mental Health Council of Australia, sub. 150, p. 19) 


Comments on strategies targeting particular groups included: 
… [is it possible to] incorporate an educational unit within the school system that would 
teach and promote tolerance, empathy, justice and consideration for all the many diverse 
communities within Australia including the disabled … ? (Souraya Bramston, sub. 33, p. 2) 
… we recommend the government provide more resources for community education … with 
a particular emphasis on … employers with less than 20 staff. (Job Watch, sub. 90, p. 2) 
Training and awareness raising … could … fruitfully occur in schools, neighbourhood 
centres and other venues where information is shared with members of the community. 
(Housing Connection NSW, sub. 161, p. 5) 


Comments on accessible information included: 
… HREOC … [should] develop concrete and relevant multilingual information and resources 
about disability, rights and the DDA … provide more education and accessible information to 
people from a NESB with disability about the DDA and its availability to those who have 
been discriminated against. (National Ethnic Disability Alliance, sub. 114, pp. 6–7) 
… A plain English booklet on the DDA should be distributed through Centrelink and provided 
directly to clients … [it] needs to be clear, concise, user friendly and available in a variety of 
formats eg. talking books, Braille and through a variety of outlets eg. libraries, local 
governments, service providers etc. (Mansfield Community Forum, sub. 202, p. 1) 


Comments on the type of information needed included: 
… [there is a need for] awareness/education of where to find skilled employees with 
disabilities … (Recruitment and Consulting Services Association, sub. 29, p. 2) 
… community education … could cover raising awareness of invisible disabilities, and the 
impact of disability on families and carers. In addition to ensuring people are aware of their 
obligations to all groups under the DDA, education could look at flexible approaches to 
inclusion … (Disability Coalition, sub. 67, p. 3) 
… [there is] a need for improved information … regarding the differences between the DDA 
and relevant State or Territory legislation. (Equal Opportunity Commission Victoria, sub. 129, 
p. 36) 
… in Victoria, HREOC does not have a high profile … The function and work of HREOC 
must be publicised extensively so that there is a nationwide understanding of its existence, 
purpose and accessibility. (Job Watch, sub. 215, p. 2)  
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Box 10.3 Characteristics of successful education campaigns 
Education campaigns to change community attitudes have been used in various areas, 
including health and road safety. These show that various characteristics contribute to 
the effectiveness of education campaigns, although they do not guarantee success. 
• Research and planning are essential before implementing a strategy. This helps set 


goals/desired outcomes, assess options for achieving those goals and assess what 
feasibly can be achieved. It also provides a basis for later review and adjustment.  


• Both ‘what’ and ‘who’ to target need to be identified. ‘What’ might include precursors 
to behaviour, the behaviour itself, or the consequences of behaviour. ‘Who’ could 
involve the general public or specific groups. In influencing what the public thinks 
about, general campaigns can be beneficial by helping to create a ‘supportive 
climate of opinion in the community’ since ‘public opinion … can act as a potent 
influence on the beliefs and behaviour of individuals’ (Henderson 1991, p. 16). 


• A multifaceted approach tends to be most effective. Education and information only 
tend to be effective as part of a broader range of measures, possibly including 
legislation and economic incentives. Although advertising campaigns alone may not 
change attitudes, they can increase awareness and the level of information, help 
form beliefs, and sensitise the audience to other forms of communication. Using the 
mass media can be useful, but other approaches—such as school and community-
based programs—may also be effective, either as complements to or substitutes for 
broader scale campaigns. 


• Collaborative approaches—across levels of government and with non-government 
groups—enhance effectiveness. Involving local and regional groups can help to 
identify any specific local issues and to ensure a message reaches the local level. 


• Campaigns need to be ongoing or maintained for extended periods, although they 
need not be continuous—a series of campaigns (perhaps each with a different 
focus), with ‘campaign free’ periods between each, can be effective. Repetition 
helps reinforce initial gains and prevent the message being forgotten, and provides 
an opportunity to educate others over time. This needs to be managed carefully, 
however, to prevent ‘message fatigue’ setting in, which could offset earlier gains. 


• Ongoing evaluation—during and after implementation—is required. This helps 
identify areas of need, what is likely to work, and what has been successful. 


• Large scale campaigns tend to be expensive, especially if involving extensive media 
advertising. For example, $8 million in federal funding alone was allocated to the 
National Tobacco Campaign (launched June 1997) in its first six months. More than 
half of this was for advertising. Eight million dollars over four years was allocated to 
a National Community Awareness Program (launched 1995) under the National 
Mental Health Strategy. Two weeks of prime-time television advertising in Victoria 
during SunSmart Week cost $140 000, while airing free national Community Service 
Announcements saved a six-month Anti-Cancer Council campaign (focused on 
children) an estimated $500 000 in 1998. 


Sources: Anti-Cancer Council of Victoria 1999, 2003; Borland and Balmford 2003; Donovan et al. 2003; 
Harrison and Senserrick 2000; Henderson 1991; Hill and Carroll 2003; Kent and Fildes 1997; 
Lawrence 1995; Vaughan and Hogg 2002; Wakefield et al. 2003.  
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Lessons from successful campaigns in other areas also suggest they need to involve 
extensive research and evaluation, be one part of a broader approach, and be well 
resourced and ongoing (box 10.3). One way to illustrate the potential magnitude of 
resource requirements is through comparison with HREOC’s funding. Funding for 
its 1994 DDA campaign, for example, was $619 000, including funds HREOC 
reallocated from other purposes (HREOC 1994), The $8 million allocated to the 
first six months of the National Tobacco Campaign in 1997 (box 10.3) was 
equivalent to about half of HREOC’s total appropriations (budget) across all its 
functions in 1997-98 (HREOC 1998d). The desirability of ongoing campaigns to 
promote long-lasting attitude change also means funding is required on an ongoing 
basis (although later funding requirements may be lower than in the initial stages of 
a campaign). 


A new advertising campaign by HREOC could focus on increasing awareness of the 
DDA and/or changing attitudes. However, experience suggests that major public 
education campaigns in this area do not necessarily provide the desired results. 
HREOC’s 1994 campaign and US attempts to promote awareness had relatively 
poor results (section 10.1; NCD 1993, 1995a). Similarly, there appears to be still 
significant prejudice in Australia against people with mental illness, despite large 
scale campaigns conducted under the National Mental Health Strategy. Slow 
progress in relation to mental illness might reflect unrealistic expectations and the 
fact that it takes time to observe changes, but it might also reflect the inherent 
difficulty of raising awareness in this area. The South Australian Equal Opportunity 
Commission suggested that many disability issues are too complex to be amenable 
to mass media public education campaigns, and that ‘unless you target, you can 
waste an awful lot of money’ (trans., p. 1001). It pointed specifically to the 
following important disability issues as being especially difficult to promote 
through general campaigns: 


• how much adjustment is enough and what exactly is the behaviour you want 
people to stop, noting the difficulty even the courts have in grappling with these 
issues, as evidenced by the Purvis case (trans., pp. 1001–2) 


• equality and difference, and what equal treatment means, commenting: 
It doesn’t mean the same treatment … I don’t think it’s that complicated, but a lot of 
people, when we talk about that issue in our training … we get absolute resistance. I’d 
hate for this to be a public message because by and large the bulk of the population 
does not agree with special assistance; they don’t like it … Unless it’s a very obvious 
reason why … (trans., p. 1003) 


The use of large scale advertising campaigns for disability issues might best be 
reserved for conveying messages that are relatively clear and simple, and/or focus 
on a particular issue. If significant changes are made to the DDA as a result of the 
recommendations of this inquiry, then a one-off campaign by HREOC to publicise 
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these changes might be warranted, for example. There might also be benefits from 
undertaking campaigns to address specific issues, such as mental illness, but 
HREOC should not necessarily be responsible for all disability related campaigns. 
Mental illness, for example, might be better addressed directly by other 
organisations under the National Mental Health Strategy. 


Targeting specific groups 


Several inquiry participants suggested that more could be done to target awareness 
strategies to specific groups, including employers, the media and schools 
(box 10.2). This type of approach can have several benefits. It has had positive 
impacts in the past on attitudes and behaviour in areas such as health promotion, as 
well as in relation to people with disabilities (see, for example, Anti-Cancer Council 
of Victoria 1999; Vaughan and Hogg 2002; Robinson et al. 2001). It can be tailored 
to deliver information that is most relevant to these groups, using the most 
appropriate medium (such as the Internet, brochures and training materials). If 
carefully targeted, it can also be less resource intensive for HREOC than a major 
advertising campaign, although it would still require fairly significant funding. As 
with other approaches, it could be undertaken in conjunction with other groups, 
including State and Territory anti-discrimination bodies. 


Employers 


A range of inquiry participants—individuals, disability representatives and 
employer groups—highlighted the need to do more to target education efforts to 
employers. This reflects both continuing perceived deficiencies in, and the 
importance of, this area. Suggested information needs related to topics such as the 
benefits and role of people with disabilities in the workforce; adjustment options; 
government programs and types of assistance that are available, and the benefits 
that have been achieved by them so far; and relevant (especially new) legislative 
obligations. 


Inquiry participants overwhelmingly supported a more collaborative approach to 
developing and delivering education and information to employers—involving 
various organisations but, critically, employers themselves (see, for example, ACCI, 
sub. DR288; Australian Industry Group (AIG), sub. DR326; ACE National 
Network, sub. DR361; National Diversity Think Tank, trans., p. 2574). As an 
example of such an approach, AIG pointed to its ‘extensive’ and ‘successful’ work 
with the Department of Employment and Workplace Relations, in developing 
publications and initiatives for employers in the industrial relations area (trans., 
p. 2608). It also noted that it had already ‘done some things with HREOC and the 
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state bodies’(trans., p. 2608) but suggested that more could be done: 
HREOC should devote more resources to working with [AIG] and other employer 
groups to educate their member companies about the issues in a positive way, rather 
than just focusing on legal obligations. Joint seminars and publications would be 
worthwhile. (sub. DR326, p. 5) 


It suggested further that: 
… a lot more could be done by working through industry groups like ours … where we 
have a close relationship with our 10 000 or so member companies. This is … likely to 
be far more successful than putting an ad on television, for example, where it’s a very 
broad brush and extremely costly way of going. (trans., p. 2615) 


Employer representatives (AIG, sub. DR326, trans., pp. 2607–8 and pp. 2614–6; 
ACCI, sub. DR288; Victorian Automobile Chamber of Commerce, sub. DR369) 
and the Department of Employment and Workplace Relations (sub. DR299) 
suggested a greater emphasis on educating employers would be more effective than 
legislative approaches in promoting positive attitudes (and preventing negative 
attitudes) towards, and improving employment outcomes of, people with 
disabilities. AIG, for example, referred specifically to a conference where: 


… we had 150 or so senior managers … at typically the HR director level … and a very 
motivational speaker … spoke about the … benefits of employing people with 
disabilities and why this makes sound business sense … That has a much greater 
impact than a law that may or may not be well directed. (trans., p. 2608) 


Similarly, in relation to small business, the Victorian Automobile Chamber of 
Commerce commented: 


Our members do not have the resources to deal with extra regulatory burden in the 
workplace. 


… Education is a more appropriate vehicle to ensure the participation and inclusion of 
people with a disability both in the community and, ultimately, in small business … 
Only through education and training programs will change in society and, ultimately, 
the workplace be effected. (sub. DR369, p. 3) 


Others, though supportive of education of employers, questioned how much it 
would do on its own. Tasmanians with Disabilities Inc. suggested that attending a 
seminar about disability issues may not educate an employer ‘nearly as much as … 
having an employee with a disability would educate you’ (trans., pp. 2180–1). The 
Equal Opportunity Commission Victoria also commented that there will always be 
employers ‘who aren’t convinced by educative measures and who aren’t convinced 
to comply proactively’, and referred to the Canadian experience, where: 


They had purely and simply voluntary mechanisms; they had education. It wasn’t 
enough. It was clearly shown not to be enough, and that’s when they added the auditing 
and added their compliance regime. (trans., p. 2599) 
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Overall, given perceived continuing issues in employer awareness and attitudes, the 
Productivity Commission considers educating employers to be a priority, and an 
important component of the broader approach reflected in this inquiry’s 
recommendations. Such targeting would be particularly important if employer 
obligations under the DDA were to change as a result of this inquiry, such as 
through the introduction of an explicit duty to make reasonable adjustments (see 
chapter 8).  


That employer groups seem particularly willing to work with HREOC in developing 
and delivering such programs is encouraging, given the importance of cooperative 
approaches and the need for the target group to be receptive to the messages 
conveyed, as well as the potential to share resources and costs. Moreover, employer 
involvement can provide a double benefit—changing the perceptions of employers 
as they gain a better understanding through program development and delivery 
processes, and changing the awareness of employees as this information is 
disseminated through organisations.  


Significant benefits would derive from the Human Rights and Equal Opportunity 
Commission targeting education and information provision to employers.  


Actively involving employer groups in the development and delivery of education 
strategies would provide a double benefit—educating both employers and their 
employees. 


The Human Rights and Equal Opportunity Commission should work with 
employers and employer groups to develop and deliver targeted education 
campaigns. 


Professional development 


Some inquiry participants thought HREOC should take a more active approach to 
targeting professional development of groups such as the media, teachers, 
architects, and legal community (see, for example, Marrickville Council, sub. 157; 
Mansfield Community Forum, sub. 202; Blind Citizens Australia, sub. DR269; 
Office of the Public Advocate Victoria, sub. DR290; Action for Community Living, 
sub. DR330). HREOC could take one or more of three broad approaches to 
influencing professional development: (1) directly providing education; (2) 
developing course material, in conjunction with educators and/or professional 
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associations; and (3) informally raising awareness of DDA requirements, by 
publicising them to educators (or making ad hoc presentations to classes). 


HREOC does not generally favour having direct involvement in professional 
education, arguing that it lacks the resources and authority to conduct education for 
professionals (sub. 219). The Productivity Commission agrees. However, a more 
informal education role for HREOC—such as running occasional short courses or 
seminars—might be appropriate in some circumstances. This could be the case, for 
example, where lack of awareness has been identified as a particular problem but 
other organisations do not have sufficient knowledge of the subject matter to 
conduct their own courses. This strategy might also involve trying to develop the 
expertise of other organisations so they can eventually take on the education role.  


HREOC could also use its expertise and understanding of human rights issues to 
encourage educators or professional associations to develop appropriate curricula. 
In a limited number of cases (those considered to be of particular importance or 
need), joint production of course material may be warranted, resources permitting. 


Schools 


Several inquiry participants suggested focusing on schools (box 10.2). There are 
many ways of doing this, not all of which would involve HREOC directly. HREOC 
has, for example, already prepared (in 1997) and updated (most recently in 2003), a 
dedicated schools’ resource for race discrimination issues, which teachers can then 
deliver to their classes. Consideration could be given to developing a similar 
dedicated resource for disability issues.  


This type of material, which otherwise might not be included in school curricula, 
has the potential to provide several benefits. It could increase students’ 
understanding of, and improve attitudes towards, people with disabilities. Students 
could then take those improved attitudes into other areas of life, both in the short 
and long term. The resource could also encourage schools to adopt other 
community-specific strategies related to disability issues, and help to improve the 
experience of inclusion for school communities. Such a resource would be 
particularly valuable given the increasing inclusion of students with disabilities in 
mainstream schools and the possible implementation of the education disability 
standard (see appendix B). 


Availability of information 


Inquiry participants suggested a range of issues about which more information is 
needed, including differences between the DDA and State/Territory legislation, and 
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where to find skilled employees with disabilities (box 10.2). This raises the related 
issue of how such information is made available. One aspect of this, which can be 
especially important for targeting some groups, is how the information is presented. 
HREOC already provides information in a variety of formats and community 
languages to try to make information accessible to people with particular 
disabilities, and people with disabilities who are from non-English speaking 
backgrounds. Despite this, some participants commented on the need for more 
information and resources to be made available in accessible forms, including in 
community languages and ‘plain English’ (box 10.2).  


The accessibility of information also depends on how it is distributed. HREOC’s 
website has been an important source of information for many people, and it is one 
way of reaching those who are not part of formal disability networks. However, 
many people with disabilities (and other groups, particularly those in rural areas) do 
not have access to the Internet so that medium alone cannot be relied on for 
information distribution. 


The Mansfield Community Forum highlighted the importance of multiple 
distribution channels, suggesting Centrelink, libraries and local governments as 
possible outlets through which to distribute information (box 10.2). Research by the 
Communication Project Group also suggests that various distribution channels are 
required; the most appropriate depending on the target group (trans., pp. 2057–8 and 
p. 2064). Daryl McCarthy suggested that disability liaison officers in tertiary 
institutions could be a more useful ‘distribution channel’, especially during 
orientation weeks, than pamphlets that are not read (trans., p. 2195). Fostering links 
with other organisations may also help to improve the effectiveness of information 
dissemination. Overall, the best approach to information distribution can be 
assessed only on a case-by-case basis, considering the benefits and costs, and 
factors such as the needs of particular groups and the extent to which generic 
information can meet these needs. 


Research and information gathering 


While most inquiry participants were concerned about the distribution of 
information, some suggested the need for further research and information gathering 
(effectively finding and/or producing new information) in some areas. The 
Disability Council of NSW (sub. 64) and Joe Harrison (sub. 55) suggested more 
statistical data are needed. They argued that such data could form the basis of a 
‘state of the nation’ report that provides valuable information, stimulates public 
debate and enhances community awareness of disability. HREOC stated that it was: 


… not itself in a position to conduct a ‘state of the nation’ audit but agrees that 
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improved indicators of a range of disability issues would be highly useful to inform 
policy and program activity and to inform public and media discussion of disability. 
(sub. 219, p. 4) 


A comprehensive integrated data source about people with disabilities is not 
available (see chapter 3), but there are a number of existing sources of data on 
people with disabilities (many of which have been drawn on in this report). As well 
as the annual reports and occasional research of HREOC, information sources 
include the Survey of Disability, Ageing and Carers (SDAC), the HILDA survey, 
the Report on Government Services (which includes a chapter on services for people 
with disabilities), and publications by the Australian Institute of Health and Welfare 
and the Australian Housing and Urban Research Institute.  


The Productivity Commission considers that HREOC’s research function does not 
extend to an ongoing role in collecting and publishing general disability-related 
data. Rather, HREOC should continue to provide data within the context of its core 
duties, such as fulfilling its annual reporting requirements (by collecting and 
publishing complaints data) and undertaking specific research projects. Problems 
with existing data sources are best addressed by the relevant data collection 
agencies. The Productivity Commission recognises the efforts of agencies such as 
the ABS to improve the quality and quantity of data about people with disabilities. 


In terms of general research, HREOC (2003d) indicated a desire to do further work 
in the psychiatric disability area, while Barbara Prideaux (sub. DR340) suggested 
chemical illness and unsafe products as an area for HREOC research. The 
Productivity Commission acknowledges that HREOC cannot deliver all the research 
needed to help change community attitudes, given its resource constraints, but 
considers that its contribution is valuable. 


Links with other organisations 


The importance of cooperation and the development of links with other 
organisations was noted earlier. Some inquiry participants, including HREOC 
(sub. 143), the Equal Opportunity Commission Victoria (sub. 129) and NDAC 
(sub. 225 and sub. DR358), highlighted the scope for, and desirability of, further 
cooperation with various organisations in education and information provision. 
NDAC argued that the ‘ability for HREOC to expand its inquiry role, especially in 
conjunction with other bodies such as the State and Territory anti-discrimination 
bodies could be encouraged’ (sub. DR358, p. 4). HREOC also expressed interest in 
pursuing ‘expanded cooperation with business, disability community organisations, 
local government, or other agencies’, in recognition of ‘limits on its own resources, 
expertise and ability to reach people with appropriate information’ (sub. 219, p. 29). 


1534







   


294 DISABILITY 
DISCRIMINATION ACT 


 


Enhancing links with other anti-discrimination bodies and other groups could 
produce benefits by: 


• helping to identify, and address, particular issues and needs of specific groups, 
and the most appropriate ways of disseminating information in the respective 
States and Territories—for example, fostering further links with State and 
Territory governments may enhance access to disability groups formed by those 
governments (such as Victoria’s regional access project groups) 


• enhancing awareness of, and reducing confusion about, the federal and State 
systems 


• consolidating knowledge, making the best use of the particular expertise of each 
group 


• reducing duplication, which may free up resources that can be used in other 
areas or to increase the scope of educational activities (improving the efficiency 
of overall resource use) 


• encouraging involvement by government departments and organisations that do 
not currently perceive such involvement as their responsibility (see, for example, 
the comments of the National Ethnic Disability Alliance (trans., p. 1447)) 


• enhancing the perceived strength of the message, by presenting a ‘united front’ 
on disability issues. 


The effectiveness of the cooperative approach depends on its implementation. 
Leichhardt Council Disability Access Committee suggested HREOC may have ‘a 
leadership role … to advise all levels of government and the community where 
discrimination is taking place’ (sub. 75, p. 4), while the Anti-Discrimination 
Commission Queensland noted the need for HREOC’s current research and policy 
work to be done at the national level (sub. 119). 


Even to the extent that HREOC takes a ‘leadership’ role in some areas, the active 
involvement of other groups remains crucial. The importance of involving employer 
groups in the development and delivery of education programs targeted at 
employers was noted above. ParaQuad Victoria (sub. 77) suggested HREOC 
encourage other government departments and non-government organisations to 
produce education and training materials. Similarly, the Physical Disability Council 
of Australia argued: 


… there’s enough national and State-based organisations to actually take on the role of 
educating people on their rights. There’s advocacy organisations; there’s the Disability 
Discrimination Legal Services … it’s about time that the power was shared between 
some of those organisations so that it’s not just HREOC’s role. (trans., pp. 180–1) 
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Links with other anti-discrimination bodies would be enhanced by HREOC 
becoming a member of the Australian Council of Human Rights Agencies, which 
was established by the Commissioners/Presidents of State and Territory anti-
discrimination bodies. Introducing HREOC to an existing structure has the 
advantage of not creating additional administrative layers. The Council’s main 
focus—which has been on racial and religious vilification issues—could then be 
expanded to encompass disability, and possibly other, discrimination issues. 


The Council could become a clearing house for ideas, and provide a means for 
discussing research priorities and programs for disability discrimination issues and 
their funding. It would also be the appropriate body to take ultimate responsibility 
for providing information about differences in, and the application of, relevant laws 
at the federal and State/Territory level. This does not mean that other groups should 
not be involved in such work. However, the Council would be in the best position to 
coordinate efforts to keep information regarding legislative changes up-to-date. 
Actual production could be contracted out to other parties. As well as being the 
vehicle for coordinating education and awareness raising, the Council could oversee 
efforts to provide a coordinated approach to complaints handling in each State and 
Territory, including through a ‘shop front’ presence in each jurisdiction (see 
chapter 13). 


Overall, the Productivity Commission considers that further cooperation between 
HREOC and other organisations dealing with disability discrimination issues will 
help to identify areas of need in each region, reduce duplication and enhance 
awareness of, and reduce confusion about, the federal and State systems.  


There is potential for the Human Rights and Equal Opportunity Commission to 
expand cooperation with State and Territory anti-discrimination bodies and other 
organisations in promoting community recognition and acceptance of the rights of 
people with disabilities.  


The cooperative arrangements between the Human Rights and Equal 
Opportunity Commission and State and Territory anti-discrimination bodies 
should be formalised and extended. This would be facilitated by: 
• including HREOC in the membership of the Australian Council of Human 


Rights Agencies 
• broadening the Council’s focus to cover disability issues, especially the 


development of education programs, information provision, research priorities 
and programs, and a ‘shop front’ presence in each jurisdiction. 


FINDING 10.11 


RECOMMENDATION 10.2 
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10.5 Summing up—striking a balance 


The DDA appears to have contributed to improving community awareness of 
disability issues and attitudes towards people with disabilities and, in so doing, 
appears to have made some progress towards achieving its object of promoting 
community recognition and acceptance. The exact scope of its contribution is 
unknown, given the limited, largely anecdotal, information available to measure the 
DDA’s effectiveness, and its relatively short period of operation. 


There does, however, appear to be scope to enhance the DDA’s effectiveness in 
specific areas, suggesting that improvements to the current approach to promoting 
recognition and acceptance are possible. Implementing such improvements is not 
easy. It involves striking a balance—between different possible strategies, different 
objectives, the roles of different organisations, and competing resources—in a 
context in which HREOC’s resources are limited, and information about the 
benefits of particular awareness raising approaches is incomplete. 


A general, large scale mass media campaign does not appear justified at present, 
given the cost and uncertain benefits of such an approach. Focused campaigns to 
promote particular issues—such as to publicise any major changes to the DDA 
flowing from this inquiry—might nevertheless be appropriate. The desirability of 
this would need to be assessed on a case-by-case basis. 


This chapter suggests that the most significant improvements to community 
recognition and acceptance of people with disabilities are likely to derive from 
HREOC: 


• performing additional research into specific priority areas 


• enhancing links and cooperation with State and Territory anti-discrimination 
organisations and other bodies 


• targeting its information provision to gain the most leverage, with a particular 
focus on employers and other groups with responsibilities under the DDA, and 
schools. 
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11 Definitions 


This chapter examines definitions for some of the key concepts of the Disability 
Discrimination Act 1992 (DDA)—including disability, direct discrimination, 
indirect discrimination and harassment. These define who is covered by the DDA 
(section 11.1) and which actions are unlawful under the DDA (sections 11.2, 11.3 
and 11.4). Recommendations are made to improve some definitions and clarify 
others. Areas of activity that are explicitly excluded from the DDA are discussed in 
chapter 12. 


11.1 Definition of disability 


The definition of disability in the DDA is deliberately broad. It does not require any 
assessment of the severity, type or permanency of a disability, or of when or how it 
was acquired. The disability may not even be current—it can be in the past, the 
future or imputed (see chapter 4). 


Inquiry participants said the main benefit of this definition is that it ‘avoids 
unproductive disputes over whether a person with a disability fitted a particular 
impairment category’, as can happen under other anti-discrimination Acts (Val 
Pawagi, sub. 1, p. 2). LeeAnn Basser said this breadth is: 


… a real strength of the DDA. It stands in stark contrast to overseas experience, such as 
in America where people with disabilities—clearly with disabilities—are found to be 
not people with disabilities for the purposes of the [US Americans with Disabilities 
Act]. (trans. p. 2720) 


HREOC noted that significant legal resources can be ‘taken up with issues of the 
identification of who is, and is not, a person with a disability’ in the United States 
and the United Kingdom (sub. 143, pp. 5-6). Under the UK’s Disability 
Discrimination Act for example, 16 per cent of applicants in decided cases (from 
1995 to 2002) lost because the tribunal ‘ruled that they had not met the statutory 
definition of disability. This was the single most common reason for a claim to fail’ 
(Leverton 2002). This is now being addressed (among issues) through an 
amendment to the Act (DRC 2004, p. 16). 


By contrast, consideration of complaints made under Australia’s DDA has tended to 
focus on whether a discriminatory act has occurred, rather than on the nature of the 
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complainant’s disability. HREOC said that in this regard, the Australian DDA is 
much more ‘inclusive’ in practice than its equivalent in the UK (sub. 219, p. 4). 
Nevertheless, some participants raised concerns about possible gaps or confusion 
regarding the DDA’s definition of disability. These are discussed in turn below, 
followed by the Productivity Commission’s conclusions on this issue. 


Social versus medical definitions of disability 


The DDA, taken as a whole, ‘reflects a social or environmental model of disability 
… rather than accepting a medical or deficit model’ (HREOC, sub. 219, p. 4). The 
social model appropriately describes discrimination in terms of physical and 
attitudinal barriers to participation and is essential to the underlying rationale of the 
DDA (see chapter 2).  


Within this ‘social model’ framework, the DDA’s technical definition of disability 
is based on a medical approach that includes a mix of impairments, diseases and 
disorders (AIHW, sub. DR272, p. 2). Similar medically-based definitions of 
‘disability’ (or ‘impairment’) are evident in State and Territory and in international 
anti-discrimination legislation (see chapter 4). The AIHW said this integrated 
approach is appropriate and that: 


… the DDA definitions of disability and discrimination, and the DDA objects, fit very 
well within the [International Classification of Functioning, Disability and Health] 
framework, which is based on an integration of the medical and social models of 
disability (or, as [the World Health Organization] puts it, represents a biopsychosocial 
model of disability). (AIHW, sub. DR272, p. 2) 


However, some inquiry participants argued that the DDA’s definition of disability 
should reflect the social model more closely, because the current definition ‘allows 
many social myths and value judgements to be imported to the legal system … 
[and] used to legitimate abuses’ (Joe Harrison, sub. 55, p. 5; Disability Council of 
NSW, sub. 64, p. 4, sub. DR291, p. 11). Participants suggested alternative 
definitions for disability, such as a ‘disadvantage or restriction caused by a 
contemporary social organisation … [and] barriers in society’ (Disability Council of 
NSW, sub. 78, pp. 7–8), or removing the word ‘disability’ from the DDA entirely, 
on the ground that truly inclusive environments and technologies would mean that 
people are ‘no longer disabled’ (Independent Living Centre of NSW, sub. 92, 
pp. 1-2). 


Other inquiry participants did not favour adopting a more overtly ‘social model’ 
definition of disability for practical reasons. The National Ethnic Disability Alliance 
said of the two models, that ‘from a pragmatic and legislative point of view the 
current definition of the DDA’ is more useful and ‘does not exclude anybody with a 
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disability’ (sub. 114, p. 13). Alexa McLaughlin (trans., p. 657) said the social model 
has merit in some contexts, but was ‘very concerned’ about applying it to the 
definition of disability in the DDA. 


In response to these comments, HREOC (sub. 219, p. 4) said that a definition of 
disability based more directly on the social model was considered in the initial 
drafting of the DDA, but was ‘rejected because it risked leaving some instances of 
disability discrimination outside the coverage of the legislation’. 


Taking the definition of disability more fully into the social model might also 
increase confusion between ‘disability’ and other sources of social disadvantage. 
Some inquiry participants, for example, recommended extending ‘disability’ to 
include social disadvantages due to past experiences as an Indigenous person 
(ATSIC, sub. 59, p. 4) or to homelessness (Women’s Health Victoria, sub. 68, p. 2; 
Mental Health Legal Centre, sub. 108, p. 3). This approach appears to confuse 
‘disability’ with ‘disadvantage’. HREOC noted that if psychiatric disorders resulted 
from these or other social disadvantages, the DDA would cover any incidences of 
discrimination on the ground of that disorder (sub. 219, p. 6). 


Medical conditions 


Many inquiry participants considered that the DDA’s definition of disability is 
broad enough to cover all medical conditions and that this is appropriate. The Anti-
Discrimination Board of New South Wales said ‘the broad definition of disability in 
the DDA should be retained’ (sub. 101, p. 19), as did the Equal Opportunity 
Commission Victoria (sub. 129, p. 26).  


However, other participants were concerned that the DDA was not sufficiently clear 
about its inclusion of individual medical conditions including depression, chronic 
fatigue syndrome, addictions, multiple chemical sensitivities (MCS) and dyslexia. 
Some of these concerns appeared to arise because the DDA does not list individual 
disabilities or impairments. For example, the Communication Project Group said 
‘we probably need a recognition of communication problems’ (trans., p. 899) and 
the Mental Health Council of Australia and beyondblue said there is ‘a strong need 
to expand the language’ to cover depression, behavioural and emotional disorders 
more explicitly ‘because people do not understand the disability’ of mental illness 
(trans., p. 635). Villamanta Legal Service said that disability ‘should include 
addiction’ (trans., p. 1874). 


Other participants were concerned the medical conditions of interest to them might 
not be covered by the DDA, sometimes because the very existence of the condition 
has been disputed by parts of the medical profession. For example, the Myalgic 
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Encephalopathy and Chronic Fatigue Syndrome Association of Australia (sub. 211, 
p. 3) was concerned that chronic fatigue syndrome may not be included in the DDA, 
because the condition is not always easily diagnosed. People with MCS and related 
illnesses raised the same concerns about their conditions (Dorothy Bowes, trans., 
pp. 1988-9; Agnes Misztal, sub. 160, p. 1). 


In response to some of these submissions, HREOC noted that the DDA’s definition 
of disability already includes some of these conditions and more: 


The existing DDA definition already covers depression, addiction and obesity, as is 
noted in explanatory material and complaint reports available on HREOC’s website and 
(in the case of addiction) in Federal Court case law. (sub. 219, p. 6) 


On the other hand, in the context of insurance, the Investment and Financial 
Services Association (IFSA) (sub. DR349, p. 4) was concerned about the potential 
for conflicting medical evidence for people who have medical symptoms but no 
diagnosis. It said that, in such cases, the underwriting decision ‘would normally be 
deferred until a diagnosis has been made’. Due to the DDA’s exemption for 
insurance decisions based on reasonable actuarial or statistical data or other relevant 
factors (s.46), this response would remain possible (see chapter 12). 


The DDA expressly includes the presence of ‘organisms capable of causing disease 
or illness’, as well as disabilities that ‘may exist in the future’. However, some 
doubt may remain among some people regarding conditions that are not easily 
diagnosed or recognised, such as chronic fatigue syndrome, MCS or other new 
conditions that have identifiable medical symptoms but not necessarily a medically 
recognised underlying organism, disease or illness. It would be worthwhile to 
clarify that such medical conditions are disabilities for the purposes of the DDA. 


Genetic conditions 


The current definition of disability in the DDA is broad enough to include genetic 
disorders and conditions. However, some participants were concerned that their 
inclusion is not sufficiently explicit (Anti-Discrimination Board of New South 
Wales, sub. 101; New South Wales Office of Employment and Diversity, sub. 172). 
IFSA (sub. DR349, p. 4) was again concerned about ‘problems of evidence’ and 
definition of genetic conditions for insurance and underwriting purposes. But as 
with other disabilities covered by the DDA, insurance providers may lawfully 
discriminate against people with genetic conditions if reasonable actuarial data or 
other relevant factors apply (see chapter 12). 


In its review of legal protection for genetic information, the Australian Law Reform 
Commission (ALRC 2003) found the DDA includes ‘genetic conditions that are 
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manifested by current symptoms’ or that may cause a disability ‘in the future’, but it 
was concerned the definition of disability ‘may not be wide enough’ to include 
‘genetic status where a person is presently asymptomatic’ (ALRC 2003, p. 306). It 
recommended amending both the objects (s.3) and the definition of disability (s.4) 
in the DDA (and equivalent clauses in the Human Rights and Equal Opportunity 
Act 1986 (HREOC Act)) ‘to clarify that the Act applies to … discrimination on the 
ground of genetic status’. The ALRC also recommended harmonisation of State and 
Territory anti-discrimination laws to reflect these changes (ALRC 2003, pp. 56–7). 


In support of these recommendations, the ALRC referred to the UNESCO 
Universal Declaration on the Human Genome and Human Rights 1997, which aims 
for no ‘discrimination based on genetic characteristics’ (article 6)1 and the Council 
of Europe’s Convention on Human Rights and Biomedicine, which prohibits ‘any 
form of discrimination against a person on grounds of his or her genetic heritage’ 
(article 11).2 In the UK, the Disability Rights Commission recommended extending 
the definition of disability in the Disability Discrimination Act 1995 (UK) to 
include ‘genetic pre-disposition’ to an impairment (DRC 2003, p. 41).3 


HREOC (sub. 143, p. 5) said it supported the ALRC’s ‘proposals to confirm that the 
DDA covers genetic discrimination (although in HREOC’s view this is already the 
case)’, but preferred clarification through explanatory material rather than an 
amendment to the DDA. The Productivity Commission agrees with HREOC that 
clarification is needed. For the purposes of the DDA, the relevant genetic condition, 
predisposition or status should be clearly linked to a disability as otherwise defined 
in the DDA (such as a genetic predisposition to a particular disease), so as to avoid 
confusion with genetic status issues that may be more relevant to racial or other 
discrimination. Similar wording to that recommended for the UK Act by the 
Disability Rights Commission would help to make this clear. 


Behaviour as a manifestation of a disability 


In Purvis v State of NSW (Department of Education and Training) ((2003) HCA 62) 
the High Court of Australia ruled that ‘disturbed behaviour’ that is a consequence of 
a disability is part of the disability for the purposes of the DDA (box 11.1). That is, 


                                              
1 This Convention is not a legally binding instrument (ALRC 2003, p. 292).  
2 This Convention is legally binding on the 15 Council of Europe member countries which have 


signed it (ALRC 2003, p. 293). It applies in the context of sex, race and disability discrimination. 
3 By contrast, the Disability Rights Taskforce recommended the opposite in 2001, on the ground 


that the UK Act ‘only covers people who actually have an impairment’ and not those who may 
have one in the future (Disability Rights Task Force 2001, p. 21). 
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direct discrimination on the ground of a behaviour that is a consequence of a 
disability is discrimination on the ground of the disability. 


 
Box 11.1 Behaviour as a disability in the Purvis case 
Daniel Hoggan, the foster child of Mr and Mrs Purvis, was enrolled in a mainstream 
Year 7 class at Grafton High School in 1997. Daniel had multiple, complex disabilities 
due to a severe brain injury in infancy. During 1997, he was disciplined and suspended 
on several occasions for verbal and physical abuse of teachers, teachers’ aides and 
other students. The school recommended Daniel be moved to a special education unit. 


The New South Wales Department of Education rejected an appeal from Mr and Mrs 
Purvis against this move. The Purvises made a disability discrimination complaint to 
HREOC, which found in their favour, and the case then proceeded through the courts. 


• HREOC found the Department of Education had discriminated against Daniel on the 
ground of his behaviour and therefore on the ground of his disability. 


• The Federal Court disagreed with HREOC. It said ‘the behaviour of the complainant 
is not ipso facto a manifestation of a disability within the meaning of the Act’. 


• The Full Court of the Federal Court agreed with the first Federal Court decision. It 
said Daniel’s ‘conduct was a consequence of the disability rather than any part of 
the disability within the meaning of section 4 of the Act’. That is, Daniel’s behaviour 
was separate to his disability, even though it was caused by the disability. 


• The High Court said Daniel’s conduct was part of his disability for the purposes of 
the DDA because it was ‘disturbed behaviour’ under part (g) of the definition. It said 
the Federal Court had erred in distinguishing between a condition and its 
behavioural manifestations. However, for other reasons, the majority of the High 
Court found that the Department of Education had not discriminated against Daniel. 


Sources: State of NSW (Department of Education) v HREOC (2001) FCA 1199; Purvis v State of NSW 
(Department of Education and Training) (2002) FCAFC 106; Purvis v State of NSW (Department of 
Education and Training) (2002) FCAFC 503; Purvis v State of NSW (Department of Education and 
Training) (2003) HCA 62.  
 


Until this High Court decision, there was some doubt about this question, with 
various legal decisions pointing in different directions (box 11.1 and HREOC 
2003b, pp. 67–70). Contrary to the views of some participants, the High Court 
decision on this point in the Purvis case represented a clarification, not an extension, 
of the DDA’s existing provisions. Following the High Court decision, it may be of 
value to remove any remaining confusion surrounding this issue by ensuring that it 
is clear that the DDA’s definition of disability includes behaviour that is a 
manifestation of a disability (as per part (g) of the definition in the Act). This does 
not imply that the definition of disability requires alteration or extension as a result 
of the High Court’s decision, but only that it requires clarification. 
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Concerns among some inquiry participants about the implications of recognising 
‘behaviour’ in the definition of disability appear to be misplaced. A broad definition 
of disability does not mean that all actions by people with disabilities are 
automatically protected by the DDA—the High Court decision in the Purvis case 
makes this clear (section 11.2). The DDA includes a number of defences that allow 
disability discrimination in certain circumstances. Direct discrimination, for 
example, may be lawful if providing different accommodations and services would 
cause an unjustifiable hardship (see chapter 8). Indirect discrimination is lawful if 
the rules or conditions that have a disproportionate effect on the person with a 
disability are otherwise reasonable in the circumstances (section 11.2). 


Conclusions on the definition of disability 


The Productivity Commission considers that the DDA, in its entirety, promotes a 
social rather than a medical response to disability discrimination. Despite its 
medical connotations, the current broad definition of disability operates in a manner 
that is consistent with a broad ‘social model’ framework. Attention is then focused 
on the discrimination (that is, on the physical and attitudinal barriers), and not on 
the attributes of the person that constitute their ‘disability’. 


Whichever language or philosophical basis is used to describe the relevant attribute 
of people with disabilities (such as disability, impairment, condition or symptom), 
the DDA must include a definition of disability so it can operate in a practical 
manner. This definition of disability should not inadvertently exclude people with 
disabilities who face what would otherwise be genuine cases of disability 
discrimination, merely because their circumstances are not included, or because its 
wording is ambiguous.  


Further, the definition of disability should not require repeated updates as medical 
knowledge advances or as new medical conditions emerge. To assist with this, the 
definition of disability should be amended to ensure there is no doubt that it 
includes the presence of genetic predispositions to disabilities, and conditions that 
have medically recognised symptoms but have not necessarily been diagnosed. 


The status of behaviour that is a consequence or manifestation of a disability should 
also be clarified. This matter has been addressed by the High Court in the Purvis 
case (box 11.1). Nevertheless, the Productivity Commission agrees with HREOC 
and other inquiry participants that it would be beneficial to the general public to 
clarify this important point, in the interests of ensuring that ‘disability’ in the DDA 
is as clear and unambiguous as possible. This could be done in an explanatory note 
attached to the DDA. As noted above, this is a clarification, and not an extension, of 
the meaning of ‘disability’ in the DDA. 
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The Disability Discrimination Act 1992 is based on a ‘social model’ of disability 
discrimination, but it uses a medically-based definition of disability. This integrated 
approach is appropriate. However, the current definition of disability in the Act 
(s.4) is unclear in certain areas. 


The definition of disability in the Disability Discrimination Act 1992 (s.4) should 
be amended to ensure that it is clear that it includes: 
• medically recognised symptoms where the underlying cause is unknown 
• genetic predisposition to a disability that is otherwise covered by the Act. 


A note should be added to the Act to explain that behaviour that is a symptom or 
manifestation of a disability is part of the disability for the purposes of the Act. 


11.2 Definition of discrimination 


The DDA features two types of discrimination: direct and indirect discrimination. 
Inquiry participants raised several concerns about direct and indirect discrimination, 
which are discussed in turn below: 


• the need for two separate definitions of discrimination 


• the comparator test in the definition of direct discrimination 


• the implications of providing ‘different accommodation or services’ in cases of 
direct discrimination 


• the proportionality test in the definition of indirect discrimination 


• the reasonableness test in the definition of indirect discrimination 


• proposed (or future) acts of indirect discrimination. 


Distinguishing direct from indirect discrimination 


In the DDA, direct discrimination arises when a person with a disability is treated 
less favourably than others, in ‘circumstances that are the same or are not materially 
different’ (s.5(1)). In making this comparison, the fact that a person requires 
‘different accommodation or services’ does not render their circumstances 
‘materially different’. By contrast, indirect discrimination arises when a person with 
a disability is particularly disadvantaged by being treated the same as people 


FINDING 11.1 


RECOMMENDATION 11.1 
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without the disability, due to a uniform rule or requirement that the person with the 
disability cannot meet and that is not reasonable in the circumstances (see below 
and chapter 4).  


One inquiry participant said this is an ‘academic’ or legal distinction only, and 
suggested merging the two (Anita Smith, trans., p. 297, sub. 127, p. 2). An example 
of a merged definition can be found in the Human Rights Code 1996 in British 
Columbia, Canada, which tests all cases of discrimination against the same set of 
criteria.4 However, this single test still requires proof that an action is 
discriminatory ‘either directly or indirectly’, and does not appear to operate as a 
single test in practice (Equal Opportunity Commission Victoria, sub. 129, p. 28). 


All Australian anti-discrimination Acts distinguish direct from indirect 
discrimination (although their actual wording varies), in acknowledgement of the 
different forms that discrimination can take. The Productivity Commission 
considers that the DDA’s distinction between direct and indirect discrimination is 
appropriate. A distinction is necessary to ensure the DDA can address unlawful 
discrimination that arises from different circumstances. 


The ‘comparator’ test in direct discrimination 


Two elements of the DDA’s ‘comparator’ test raised issues for this inquiry: 
identifying a suitable (real or hypothetical) person for comparison; and identifying 
the ‘circumstances that are the same or not materially different’ for the purposes of 
the comparison. Some inquiry participants suggested replacing the comparator with 
other tests of direct discrimination, while others suggested amending it. These 
issues and suggestions are discussed below. 


Alternative approaches to the comparator 


A small number of jurisdictions have sought to eliminate the comparator in their 
discrimination legislation. Instead of a comparator, they look at whether the person 
with a disability has been treated ‘unfavourably’ or in a manner that ‘disadvantages’ 
them, or has suffered a ‘detriment’ in an absolute sense (box 11.2). 


Some participants said they preferred these alternatives. People with Disability 
Australia (trans., p. 1323) said the ‘detriment test’ recommended by the New South 
Wales Law Reform Commission for the Anti-Discrimination Act 1977 (NSW) is 
more appropriate than the DDA’s comparator test and would have wider application 
                                              
4 The Supreme Court of Canada established this test. The British Columbia Code does not define 


direct or indirect discrimination (Equal Opportunity Commission Victoria, sub. 129, p. 28). 
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(for example, where no comparison to a person without the disability is possible) 
(box 11.2). 


 
Box 11.2 Alternatives to the comparator in other legislation 
The Americans with Disabilities Act 1990 (US) defines discrimination in an absolute 
(unfavourable treatment) rather than relative sense (less favourable treatment). It 
defines discrimination in employment as (among other things): 


… limiting, segregating, or classifying a job applicant or employee in a way that adversely 
affects the opportunities or status of such applicant or employee because of the disability of 
such applicant or employee. (s.102(1)) 


The ACT’s Discrimination Act 1991 defines discrimination as when a person: 
(a) … treats or proposes to treat the other person unfavourably because the other person 


has an attribute referred to in section 7. (s.8(1)) 


In its review of the Anti-Discrimination Act 1997 (NSW), the New South Wales Law 
Reform Commission (1999, paras. 3.51–3.53) said that Act’s comparator, which 
specifies ‘less favourable treatment’, causes ‘conceptual difficulties as well as 
problems associated with proof for complainants … artificiality and resulting 
complexity’. It recommended replacing the comparator with a ‘detriment’ test, with 
‘detriment’ defined as ‘adverse effects’, ‘somewhat akin to damage’ or ‘disadvantage’ . 
This recommendation has not been implemented. 


Sources: Americans with Disabilities Act 1990 (US); Discrimination Act 1991 (ACT); Anti-Discrimination 
Act 1977 (NSW); NSW Law Reform Commission 1999.  
 


Currently in Australia, the ACT Act is the only anti-discrimination Act that does not 
define direct discrimination (in this Act, called ‘unfavourable treatment’) in a 
comparative sense. The ACT Discrimination Commissioner claimed this ‘lack of a 
comparator’ allows for ‘unique circumstances and for each individual’s experience 
of discrimination to be explored on its own merits’ (sub. 151, p. 6). However, the 
Commissioner acknowledged that: 


… very often there’s an implied comparator in that if a person is claiming to have been 
treated unfavourably, almost in the back of your mind you have some notion of what 
might have been fair treatment or favourable treatment. (trans., p. 713)  


In Prezzi and Discrimination Commissioner ((1996) ACTAAT 132), the ACT 
Administrative Appeals Tribunal said that the lack of an explicit comparator meant 
that ‘in some special cases’, the ACT approach might lead to a different decision to 
that made under other anti-discrimination Acts, but, in most cases, the resulting 
decision would be the same. The Tribunal was concerned that the ACT approach 
‘involves some difficulty’ in cases where all of the available courses of action might 
produce unfavourable outcomes, regardless of whether there was discriminatory 
treatment. 
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HREOC (sub. 143, p. 12) raised concerns about the implications of adopting the 
ACT approach for the scope of the special measures exemption in the DDA (s.45). 
It cited an ACT case in which a person complained about being denied the 
provision of a particular disability service. Because this service was used by people 
with a particular disability only, the ACT Tribunal had no comparator, such as how 
a person without the disability might be treated by the service. If the Tribunal had 
not exercised the special exemption clause in the ACT Act (which is similar to the 
special measures exemption (s.45) in the DDA, see chapter 12), it might have had to 
decide whether the person concerned was treated ‘unfavourably’ and, in effect, 
decide whether the person should receive the disability service in question, possibly 
in contravention of that service’s eligibility criteria. If this problem were to arise in 
relation to the DDA, the special measures exemption for disability services might be 
applied in a similar manner (see chapter 12). 


The Productivity Commission is not convinced that these alternative approaches are 
significantly different in practice from the comparator approach in the DDA. Any 
notion of ‘unfavourable’, ‘less favourable’ or ‘detrimental’ treatment almost 
inevitably requires a notional or theoretical comparison of the treatment of the 
person with a disability, and the treatment that person would have received if they 
did not have the disability. South Australia’s Equal Opportunity Act 1984, for 
example, defines discrimination on the ground of impairment as ‘unfavourable’ 
treatment (s.66), but then goes on to define ‘unfavourable’ as treating someone: 


… less favourably than in identical or similar circumstances the discriminator treats, or 
would treat, a person who does not have that attribute or is not affected by that 
circumstance. (s.6(3)) 


For all intents and purposes, these different approaches are applied in a similar 
manner and achieve similar outcomes to that of the DDA. A direct point of 
comparison provides an essential, practical benchmark, against which the action of 
the discriminator can be measured. The use of a comparator in the DDA is therefore 
appropriate. However, this is not to say that the current version of the comparator in 
the DDA cannot be improved upon (see below). 


The requirement to compare the treatment of a person with a disability and the 
treatment of a person without the disability to determine direct discrimination in the 
Disability Discrimination Act 1992 (s.5(1)) is appropriate. 


Identifying the comparator 


Potential problems in identifying an appropriate comparator and appropriate 
circumstances for comparison sets disability discrimination apart from sex or race 
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discrimination, for which many more comparators (and comparative circumstances) 
are usually available. In its review of Federal Court discrimination cases (from 
September 2000 to September 2002), HREOC concluded: 


The issue of how an appropriate comparator is chosen in a particular case has been a 
complicated and vexed one since the inception of the DDA, and one that continues to 
be the subject of academic and judicial debate. (HREOC 2003b, p. 70) 


Many inquiry participants said an appropriate comparator can be difficult to find 
(box. 11.3). These comments mainly related to alleged discrimination in access to 
disability services. Arguably, if a comparator cannot be found at all (for example, 
because people who do not have the disability do not use the service), then the 
situation is likely to involve problems such as ‘inadequate planning … or a lack of 
adequate funding of support services’, (National Disability Advisory Council, 
sub. 225, p. 2), rather than disability discrimination. Further, the DDA does not 
apply to complaints about access to disability services due to the ‘special measures’ 
exemption (s.45). For various reasons, the Productivity Commission considers this 
exemption appropriate (see chapter 12). 


 
Box 11.3 Inquiry participants’ views on the comparator 
Disability Action Inc. (sub. 43, p. 2) and the National Council for Intellectual Disabilities 
(sub. 112, p. 12) said the comparator is problematic for people with intellectual or non-
physical disabilities, and when dealing with cases of ‘quality of life’ or ‘special needs’ 
instead of physical access. 


The National Disability Advisory Council (sub. 225, p. 2) said there are ‘many areas 
that comparison cannot be easily made and in remote areas may not exist’. It said the 
comparator in these cases should be ‘the quality of life of the average Australian, or 
the life expectations of the average Australian’. 


People with Disability Australia (trans., p. 1322) criticised the comparator for producing 
‘perverse results’ and for not addressing ‘the substantial issues of the Act’ or dealing 
with ‘active measures’ for people with disabilities. 


Blind Citizens Australia (sub. 72, p. 2) recommended a review of the comparator in the 
DDA to clarify when and how it applies to disability services. 


Queensland Parents for People with a Disability (sub. DR325, p. 3) said it found ‘this 
area of the law most confusing’. It questioned the comparator’s relevance to people 
living in institutional accommodation or nursing homes and suggested ‘the comparator 
could be the living setting of non-disabled young people’.  
 


In HREOC decisions, the comparator was a real or hypothetical person who was in 
the same (or not materially different) circumstances, but who did not have ‘the 


1549







   


 DEFINITIONS 309


 


characteristics of the person with the disability’.5 The treatment of a person with 
HIV/AIDS, for example, was compared to the treatment of a person who was not 
infectious, because ‘infectiousness’ was one of ‘the characteristics of an HIV/AIDS 
sufferer’ (HREOC 2003b, p. 71). To do otherwise, it was argued, would have had 
‘the result that the treatment could never be discriminatory within the meaning of 
the Act’ (Wilson in Dopking v Commonwealth of Australia [HREOC 1994], in 
HREOC 2003b, p. 71). 


Some of the problems with the comparator have arisen from practical difficulties in 
identifying circumstances that are ‘the same or not materially different’. Various 
HREOC and Court decisions have taken different approaches to interpreting 
circumstances ‘that are not materially different’ and the characteristics that should 
therefore be imputed to the real or hypothetical comparator (such as ‘infectiousness’ 
or ‘disruptive behaviour’).6 


Most notably, in the Purvis case (box 11.1), the members of the High Court were 
split on this issue. The majority of the High Court said the circumstances for 
comparison included disruptive behaviour—that is, the comparator was a student 
without the disability who behaved in a similarly ‘violent’ manner, for reasons other 
than disability. The minority of the High Court dissented on this point, arguing that 
if disruptive behaviour was, in effect, part of Daniel’s disability (which all members 
of the High Court agreed it was), it could not also be imputed to the comparator.  


In essence, the majority of the High Court distinguished between two types of 
behaviour that seemed outwardly identical and that had the same disturbing or 
harmful effect on others, but that had different causes: (1) ‘disturbed’ behaviour that 
was a manifestation or symptom of a disability; and (2) ‘wilful’ behaviour that was 
not related to a disability. The High Court’s majority finding of no direct 
discrimination rested largely on its view that the comparator was a (hypothetical) 
student exhibiting ‘wilful’ behaviour similar in outward appearance to Daniel’s 
‘disturbed’ behaviour. This case demonstrates the practical importance of 
identifying the correct comparator and circumstances for comparison in determining 
direct discrimination. 


The majority view of the High Court regarding the comparator in the Purvis case 
appears to imply that different treatment of a person with a disability on the ground 
of the behaviour caused by their disability cannot constitute direct discrimination 


                                              
5 HREOC was empowered to make decisions prior to 2000; now it only conciliates (see chapter 4). 
6 Cases that followed HREOC’s interpretation include IW v City of Perth & Ors (1997) 191 CLR 1 


and McKenzie v Dept of Urban Services & Canberra Hospital (2001) FMCA 20. Cases that did 
not follow HREOC’s interpretation include NSW v HREOC & Purvis (2001) FCA 1199 and 
Minns v State of NSW (2002) FMCA 44. 
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under the DDA. If this approach were extended to other manifestations of disability 
(for example, to non-behavioural symptoms or limitations caused by a disability), 
the scope of the direct discrimination provisions could be significantly narrowed. 


Several participants raised concerns about the High Court’s majority interpretation 
of the comparator in the Purvis case, and about its implications for future cases of 
direct discrimination. Lee Ann Basser and other participants were concerned that 
significant differences in the students’ ability to control their behaviour had been 
overlooked in the circumstances of the comparison. Basser explained that: 


… a person without a disability who exhibits the kind of anti-social behaviour that goes 
on in Purvis is doing a deliberate act. They are acting up and acting out in response to 
authority or against authority. The person with a disability like the complainant in 
Purvis is acting in a way that they actually have no control over. … the problem in 
Purvis is if you don’t analyse why the young man is behaving [disruptively]—if you 
simply compare behaviours, you’d have to say it was fair enough to expel him from 
school. You can’t come to any other conclusion. (trans. p. 2735) 


Conversely, although it was not the majority decision, the implications of the High 
Court minority’s view in the Purvis case was of concern to many other participants 
(such as non-government schools and employer associations). They argued, among 
other things, that they had health and safety obligations to their employees, students 
and others that must also be met (see chapter 12). These concerns do not rest solely 
on the issue of the comparator, but extend to the bigger question of the extent of 
obligations to make adjustments to accommodate people with disabilities.  


The Productivity Commission considers that these concerns would be addressed in 
part by its recommendation to introduce a general obligation to make reasonable 
adjustments for people with disabilities, excluding adjustments that would cause 
unjustifiable hardship. This would apply to both pre and post enrolment situations in 
education, and to all other areas of activity covered by the DDA (see chapter 8).  


In situations such as the Purvis case, the Commission’s recommended duty to make 
reasonable adjustments should help to ensure that regardless of whether or not a test 
of comparison indicates unlawful direct discrimination, adjustments to improve 
participation must have been attempted (excluding adjustments that would cause 
unjustifiable hardship). This recommendation would mean, for example, that the 
school in the Purvis case would have been required to make reasonable adjustments 
to accommodate the student’s disability. But if, despite their reasonable attempts to 
make adjustments, the student’s inclusion caused an unjustifiable hardship to the 
school or to other students, the school would have been able to lawfully exclude 
him. If the approach taken by the majority of the High Court has the effect of 
narrowing the application of the direct discrimination provisions of the DDA (as 
described above), an explicit duty to make reasonable adjustments (excluding 


1551







   


 DEFINITIONS 311


 


adjustments that would cause unjustifiable hardship) will become all the more 
necessary (see chapter 8). 


Improving the comparator 


The Productivity Commission agrees with HREOC and other participants that in 
most cases of direct discrimination, identifying a suitable comparator and 
circumstances for comparison is not overly difficult. The Commission also notes 
that some of the past uncertainty surrounding the comparator may be due to 
deficiencies in the definition of ‘disability’ rather than the comparator per se—for 
example, the question of whether ‘disability’ includes behavioural symptoms (now 
answered in the affirmative by the High Court in the Purvis case (section 11.1)). 


However, the High Court decision in the Purvis case raised other issues for the 
comparator—most notably, the question of which circumstances should be taken 
into account in making a (real or hypothetical) comparison between the treatment of 
a person with a disability and that of someone without the disability. Lee Ann 
Basser (sub. DR266, p. 1) said the conflicting views on the comparator ‘highlights 
the need for further clarification’. People with Disability Australia (sub. DR359, 
p. 15) suggested amending the DDA to clarify that ‘the comparator shall have none 
of the characteristics or consequences of the other person’s disability, and shall 
require no services or accommodations’. 


Alternatively, greater guidance could be given on what constitutes circumstances 
that are ‘not materially different’. HREOC noted that the DDA: 


… does not provide any clear test of what circumstances are, or are not, materially 
different so as to justify different treatment. This phrase cannot be regarded as 
providing a defence for justifiable differences in treatment where the disability itself is 
regarded as making a material difference. (sub. 219, p. 7) 


To address this, HREOC suggested deleting the word ‘materially’ in section 5(1) to 
simplify the task of identifying a suitable comparator (sub. 219, p. 8).  


Guidance could be provided in the DDA or in attached guidelines or standards (as 
suggested by the New South Wales Office of Employment and Diversity, sub. 172, 
p. 4). These could take the form of criteria or examples drawn from case law since, 
as noted by the Department for Employment and Workplace Relations 
(sub. DR299), detailed and comprehensive guidelines would be ‘difficult to 
formulate’. Reference could also be made to the objects of the DDA. 


1552







   


312 DISABILITY 
DISCRIMINATION ACT 


 


 


The definition of direct discrimination in the Disability Discrimination Act 1992 
(s.5(1)) is unclear about what constitutes ‘circumstances that are the same or not 
materially different’ for comparison purposes. 


The definition of direct discrimination in the Disability Discrimination Act 1992 
(s.5(1)) should be supplemented with examples (either included in the Act or in 
guidelines) to clarify the ‘circumstances that are the same or not materially 
different’ for the purposes of making a comparison. 


‘Different accommodation or services’ in direct discrimination 


The DDA’s definition of direct discrimination has a second, equally significant, 
criterion: to ignore any ‘different accommodation or services’ that may be required 
by the person with a disability when making the comparison (s.5(2)). This 
‘recognises that people with disabilities may require accommodation to enable them 
to participate on an equal footing with their non-disabled peers’ (Lee Ann Basser, 
sub. DR266, p. 2). If this provision were absent, the fact that a person requires an 
adjustment might be enough to make their circumstances ‘materially different’. As 
found by HREOC Commissioner Wilson in the Dopking case: 


It would fatally frustrate the purposes of the Act if matters which it expressly identifies 
as constituting unacceptable bases for different treatment … could be seized upon as 
rendering the overall circumstances materially different, with the result that the 
treatment could never be discriminatory within the meaning of the Act. (Sir Ronald 
Wilson (HREOC unreported 1994) in HREOC 2003b, p. 71) 


In a case relating to an employee with a vision impairment who required screen 
magnifying software, the Federal Court found that despite the employee’s need for 
different workplace equipment, her circumstances were not materially different 
from other employees: 


The comparison in this case must be as between Mrs Humphries, with her needs to 
enable her to function as an ASO1, and other ASO1s who are not disabled, but who 
have reasonable needs for equipment which would enable them to carry out their 
duties. (Commonwealth of Australia v Nerilie Ann Humphries & Ors ((1998) FCA)) 


This approach has been followed in subsequent DDA cases before HREOC and the 
courts. The DDA clearly states—and the courts have upheld—that a person who 
requires different accommodation or services is ‘not materially different’ in their 
circumstances, for the purposes of determining direct discrimination. 


FINDING 11.3 
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Section 5(2) of the DDA has also been interpreted by HREOC and others to mean 
that if a person with a disability requires a different accommodation or service, then 
failure to provide it might constitute unlawful direct discrimination. This 
interpretation is contentious. The Productivity Commission agrees that such 
adjustments should be made for people with disabilities (with certain caveats), but 
considers that the obligation to make reasonable adjustments should be stated 
clearly in a separate provision of the DDA (see chapter 8). If this recommendation 
is implemented, section 5(2) will continue to operate in its current form. 


11.3 Definition of indirect discrimination 


Indirect discrimination occurs when a person must comply with a requirement (such 
as a general rule or policy) with which a substantially higher proportion of persons 
without the disability can comply; which is not reasonable in the circumstances; and 
with which the person with the disability cannot comply (see chapter 4). In 
summary, this definition requires a complainant to establish four separate elements. 


1. The discriminator requires the aggrieved person to comply with a requirement or 
condition. 


2. A substantially higher proportion of people without the disability can comply 
with this requirement or condition (the proportionality test). 


3. The requirement or condition is not reasonable in the circumstances (the 
reasonableness test). 


4. The aggrieved person cannot comply with the requirement or condition.  


Inquiry participants said these requirements are too complex and confusing for 
potential complainants. The Equal Opportunity Commission Victoria said: 


… many people do not understand what indirect discrimination is. Staff across the 
[Equal Opportunity] Commission state that actual and potential respondents and 
complainants find the concept confusing and the definition unwieldy and difficult. 
(sub. 129, p. 27) 


HREOC said a simpler set of criteria for determining indirect discrimination would: 
… assist people with rights and responsibilities under the legislation in understanding 
more readily what indirect discrimination involves. (sub. 143, p. 17) 


Three specific issues were raised by participants about indirect discrimination: 


• the proportionality test 


• the reasonableness test 


• proposed acts of indirect discrimination. 
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These issues are discussed in turn below. 


The proportionality test 


Many inquiry participants were critical of the proportionality test for indirect 
discrimination. The Anti-Discrimination Board of New South Wales (sub. 101, 
p. 20) said it places an extra evidentiary burden on people with disabilities and adds 
little or nothing to the test. The Equal Opportunity Commission Victoria said: 


… the technical requirements of the definition may place too onerous a burden on 
complainants. … a complainant must first prove that they have been required to comply 
with a requirement or condition with which they cannot comply but which a 
substantially higher proportion of people without the disability would be able to 
comply. (sub. 129, pp. 27-8) 


In the Minns case, Raphael FM noted that the proportionality test can require ‘a 
complex, time consuming and undoubtedly expensive exercise in comparisons’ 
((2002) FMCA 605 in HREOC 2003b, p. 85).  


On the other hand, HREOC said the proportionality element of indirect 
discrimination has not presented problems in practice: 


These issues of appropriate methods for comparison have not presented the same 
difficulties in applying the DDA as in applying sex discrimination law. There is no 
sophisticated mathematics required to determine, for example, that a requirement to 
enter a building or vehicle by stairs will disadvantage people who use a wheelchair 
compared to people who do not. (sub. 143, p. 19) 


Nevertheless, HREOC recommended simplifying this element of the definition. 


Anti-discrimination Acts in the Northern Territory, Tasmania and the ACT, and 
some other federal anti-discrimination Acts, do not include a proportionality test. 
Instead, they use a concept of ‘disadvantage’ that is similar to the ‘unfavourable’ 
and ‘less favourable’ tests found in definitions of direct discrimination (section 
11.2). The ACT Act, for example, states that a person indirectly discriminates 
against another person if: 


 … the person imposes or proposes to impose a condition or requirement that has, or is 
likely to have, the effect of disadvantaging persons because they have an attribute 
referred to in section 7. (s.8(1)(b)) 


The federal Sex Discrimination Act 1984 was amended in 1995 to simplify the test 
of indirect discrimination. In this Act, indirect discrimination occurs when a 
condition or requirement ‘has, or is likely to have, the effect of disadvantaging 
persons of the same sex as the aggrieved person’ (s.5(2)). The Anti-Discrimination 
Board of New South Wales (sub. 101, p. 21) recommended this section of the Sex 
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Discrimination Act as ‘an appropriate model’ on which to base a simpler indirect 
test for the DDA. Federal age discrimination legislation (s.15(1) of the Age 
Discrimination Act 2004) refers to ‘disadvantage’ instead of a proportionality test to 
define indirect discrimination in a similar manner. 


In the draft report, the Productivity Commission suggested removing the 
proportionality test (s.6(a)). This suggestion was supported by the ACT 
Government (sub. DR366), People with Disability Australia (trans., p. 2464), 
Lee Ann Basser (trans., p. 2725), NSW Office of Employment Equity and Diversity 
(sub. DR354), DEWR (sub. DR299) and Blind Citizens Australia (sub. DR269). 


Alternatively, the Australian Industry Group (sub. DR326) suggested replacing the 
proportionality test with the notion of ‘disadvantage’. This seems unnecessary 
because ‘disadvantage’ is implied by both the subsequent clauses—that the rule is 
‘not reasonable having regard to the circumstances’ (s.6(b)), and the person ‘is not 
able to comply’ (s.6(c)). 


The Productivity Commission considers that the current proportionality test in the 
DDA places a further burden of proof on the complainant for little apparent benefit. 
The criteria set out in clauses s.6(b) and (c) are sufficient to demonstrate indirect 
discrimination. The DDA’s definition of indirect discrimination should be 
simplified by removing the proportionality test in s.6(a). 


The proportionality test in the definition of indirect discrimination in the Disability 
Discrimination Act 1992 (s.6(a)) is unnecessarily complex and places an 
unwarranted burden of proof on complainants.  


The reasonableness test 


In addition to the proportionality test, the definition of indirect discrimination in the 
DDA requires that the rule or condition also be ‘not reasonable having regard to the 
circumstances of the case’ (s.6(b)). This feature is common to many other anti-
discrimination Acts, including the Discrimination Act 1991 (ACT), Sex 
Discrimination Act and Age Discrimination Act. As noted in chapter 8, it is also 
one of the provisions of the DDA that has been interpreted to imply an obligation to 
make reasonable adjustments or accommodations. 


Unlike these other Acts, the DDA does not include a definition or criteria to help 
determine reasonableness in indirect discrimination. Instead, a set of criteria has 
developed through case law, based in part on the established legal concept of 
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‘reasonable’ (Blind Citizens Australia, trans., p. 1690). This was loosely described 
by Raphael FM in relation to the DDA: 


The test of reasonableness is less demanding than one of necessity, but more 
demanding than a test of convenience … which requires the court to weigh the nature 
and extent of the discretionary effect on the one hand, against the reasons advanced in 
favour of the requirement or condition on the other. All of the circumstances must be 
taken into account. (Minns (2002) FMCA 60 in HREOC 2003b, p. 86) 


HREOC has suggested non-exclusive criteria for assessing the ‘reasonableness’ of a 
requirement or condition in employment cases as including: the purpose of the rule; 
the importance of the rule; whether other means are available to achieve it; the 
nature and extent of the disadvantages it causes; and the effects of its removal on 
others (HREOC 2003f). 


By contrast, the Sex Discrimination Act lists matters to be taken into account in 
determining ‘reasonableness’: 


(a) the nature and extent of the disadvantage resulting from the imposition, or proposed 
imposition, of the condition, requirement or practice; and 


(b) the feasibility of overcoming or mitigating the disadvantage; and 


(c) whether the disadvantage is proportionate to the result sought by the person who 
imposes, or proposes to impose, the condition, requirement or practice. (s.7B(2)) 


The ACT’s Discrimination Act lists similar criteria for judging whether an 
otherwise discriminatory action is reasonable in the circumstances (s.8(1)).  


The Productivity Commission considers the presence of the reasonableness test in 
the definition of indirect discrimination appropriate. It should be possible, for 
example, to include a reasonable requirement to have unimpaired eyesight in the job 
description for aeroplane pilots, or to prohibit students from harming other students, 
without causing unlawful indirect discrimination under the DDA.   


However, section 6(b) could benefit from clarification of the criteria that should be 
considered in determining whether a rule or condition is reasonable, as appears in 
some other anti-discrimination Acts (see above). This suggestion was supported by 
some participants (Blind Citizens Australia, sub. DR269; Department of 
Employment and Workplace Relations, sub. DR299; Disability Council of NSW, 
sub. DR291), but the Australian Industry Group said ‘an overly prescriptive 
approach to clarifying the term could cause more problems than it solves’ 
(sub. DR326, p. 17). The South Australian Government argued that fixed criteria 
could be problematic because: 


The concept of reasonableness permeates the law and is nowhere defined, because this 
is impossible. The criterion is meant to be flexible. Making lists of ancillary criteria 
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would only result in something important being omitted. Each case must continue to be 
looked at on its own merits. (sub. DR356, p. 7) 


The Productivity Commission acknowledges these concerns, but considers greater 
guidance on ‘reasonableness’ would be desirable. This is particularly important in 
the light of the Commission’s recommendation to introduce a new provision into 
the DDA, requiring ‘reasonable adjustments’ to be made (see chapter 8), so as to 
distinguish the meaning and application of ‘reasonable’ in these two different 
contexts in the DDA. Non-exclusive, flexible guidance criteria for ‘reasonableness’ 
in indirect discrimination could be inserted into the DDA or described in guidelines 
or explanatory notes, using other anti-discrimination Acts, HREOC’s existing 
explanatory material and DDA case law as models. 


The definition of indirect discrimination in the Disability Discrimination Act 1992 
(s.6(b)) does not provide sufficient guidance on how to determine whether a 
requirement or condition is ‘not reasonable having regard to the circumstances’. 


Burden of proving ‘reasonableness’ in indirect discrimination 


The DDA is silent on the issue of who must prove ‘reasonableness’ in indirect 
discrimination. In his second reading speech to Parliament, the then Minister said 
that ‘the overall legal burden of proof, in proving discrimination unlawful, will 
remain with the complainant’, except for proving the inherent requirements of a job 
or unjustifiable hardship to a person or business (Australia 1992a, p. 2751).  


As noted by inquiry participants (and Raphael FM in HREOC 2003b, p. 86), this 
burden can be considerable. The Equal Opportunity Commission Victoria said the: 


… burden of proving that the requirement or condition is not reasonable … can be 
problematic for complainants, because the information necessary to make an 
assessment of what is reasonable, or to prove reasonableness, often lies with the 
respondent and is inaccessible to the complainant. (sub. 127, pp. 27–8) 


Other anti-discrimination Acts, including the Sex Discrimination Act (s.7C), place 
the burden of proving the ‘reasonableness’ of their actions on the alleged 
discriminator. The Age Discrimination Act also places the burden of proving that a 
requirement is reasonable in the circumstances on the alleged discriminator. The 
explanatory memorandum for the Bill to this Act explained this is because: 


… the person who is imposing or proposing to impose such a requirement is in the best 
position to explain or justify the reasons for it in the particular circumstances. For 
example, where an employer’s business context requires certain productivity standards 
for competitiveness or to meet external requirements, the employer understands the 
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reasons for requiring those standards and is therefore best placed to show that they are 
reasonable. An employee or prospective employee, on the other hand, is less likely to 
have access to all the information about the overall needs of and demands on the 
business in question. (para. 20) 


The Australian Chamber of Commerce and Industry (sub. DR288), Australian 
Industry Group (sub. DR326) and IFSA (sub. DR349) did not support altering the 
onus of proof of ‘reasonableness’ in the DDA to match the requirements of other 
anti-discrimination Acts.  


However, the Productivity Commission considers that the same issue of access to 
appropriate information that was identified in relation to the sex and age 
discrimination Acts is relevant to the DDA also. The current provisions place an 
additional burden on the complainant in proving that they have been indirectly 
discriminated against. In the interests of reducing the (already significant) burden of 
proof on the aggrieved person, the burden of proving that an indirectly 
discriminatory rule or condition is reasonable in the circumstances should be placed 
on the defendant (who is best placed to do so), as is required in other Australian 
anti-discrimination Acts. 


The burden of proving that a requirement or condition is ‘not reasonable having 
regard to the circumstances’ in the definition of indirect discrimination in the 
Disability Discrimination Act 1992 (s.6(b)) falls on the complainant. This is neither 
appropriate nor efficient.  


Proposed acts of indirect discrimination 


HREOC (sub. 143, p. 21) identified that ‘as the result of an apparent oversight in 
drafting, proposed acts of indirect discrimination are not expressly covered in the 
DDA’ in the same way as they are in the Sex Discrimination Act and other 
anti-discrimination Acts, or in the DDA’s definition of direct discrimination, which 
includes ‘proposed treatment’ of a person with a disability that is different from 
treatment of others (s.5(a)). 


This means that a person with a disability must wait until a requirement or condition 
that indirectly discriminates against them is introduced before they can make a 
complaint, even if they can recognise beforehand that it will have a discriminatory 
effect. If a school or club, for example, proposed to introduce a dress regulation that 
would indirectly discriminate against a person with a disability, then the person 
could not make a complaint until after the regulation is introduced.  
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Some inquiry participants agreed that this anomaly should be addressed, although 
the Australian Chamber of Commerce and Industry disagreed, on the ground that it 
would add to ‘the regulatory burden on employers’ (sub. DR288, p. 9). In the 
Productivity Commission’s view, the current approach seems both inefficient and 
unnecessary, as it requires a proposed rule or regulation to be introduced and 
disadvantage someone (because they cannot comply with it due to their disability) 
before a complaint can be made. The anomaly that proposed actions are included in 
direct discrimination but not in indirect discrimination in the DDA should be 
addressed. 


The definition of indirect discrimination in the Disability Discrimination Act 1992 
(s.6) does not include proposed acts of indirect discrimination. This is neither 
appropriate nor efficient. It is inconsistent with the definition of direct 
discrimination and with other anti-discrimination Acts. 


The definition of indirect discrimination in the Disability Discrimination Act 
1992 (s.6) should be amended to: 
• remove the proportionality test 
• include criteria for determining whether a requirement or condition ‘is not 


reasonable having regard to the circumstances’ 
• require the respondent to prove that a requirement or condition is reasonable 
• cover incidences of proposed indirect discrimination. 


11.4 Harassment and vilification 


The DDA makes harassment of people with disabilities unlawful in some, but not 
all, of the areas in which it makes disability discrimination unlawful. Harassment of 
people with disabilities, their carers and their associates is unlawful in employment 
(by employers, commission agents and contractors only), education (by education 
staff but not other students) and the provision of goods and services (ss.35–40). 


Harassment is not unlawful in the other areas of activity to which the DDA applies, 
including accommodation, clubs, sport and the administration of Commonwealth 
laws and programs. However, behaviour that amounts to harassment might 
constitute part of a disability discrimination complaint—for example, harassment of 
a customer, client or club member could be part of the ‘less favourable’ treatment in 
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a case of direct discrimination, or a school’s policies (or lack of) to address 
harassment by other students could be part of a case of indirect discrimination. 


Vilification is offensive, humiliating or intimidating behaviour in public, directed at 
a class of people rather than at a particular individual. Unlike some other 
anti-discrimination Acts, the DDA does not mention vilification. Vilification is to 
be distinguished from ‘victimisation’, which does appear in the DDA. Victimisation 
refers to unlawful interference in the complaints process or harassment of a person 
who has made a complaint under the DDA (see chapters 4 and 13). 


Inquiry participants’ comments on harassment 


HREOC said it receives few harassment complaints under the DDA (sub. 143). The 
Attorney-General’s Department  noted ‘there appear to have been no [legal] cases 
considering the term as it is used in the DDA’, and did not identify any particular 
issues or problems associated with it (sub. 115, p. 10). 


Many participants gave personal examples of significant harassment and problems 
with the processes intended to address harassment, particularly in employment and 
education (Denis Denning, sub. 109; Victor Camp, sub. 20; Ivor Fernandez, 
sub. DR332; Stephen Kilkeary, sub. DR309; Daryl McCarthy, sub. DR278). Janet 
Hope, for example, was concerned about ‘student to student harassment’ in 
universities and said that the DDA’s failure to cover this was ‘an anomaly’ 
(sub. 165, p. 63). James Bond also spoke about harassment from other students: 


The harassment that you put up with from other schoolchildren when you’re in the 
school system ... if you’re unable to read and write, the kids pick on you like anything. 
So you’re not learning anything … because children taunt those kids at morning tea and 
lunch and after school, and it’s still going on severely. (James Bond, trans., p. 2901) 


Some inquiry participants wanted the scope of the DDA’s harassment provisions 
expanded to address these problems, particularly in education and employment. The 
Disability Rights Network of Community Legal Centres, for example, 
recommended extending the DDA’s unlawful harassment provisions to: 


… students harassing teacher/staff with disability on the basis of the disability 


… no person in the workplace is to harass any other person in the workplace with a 
disability on the basis of the disability 


… no person in relation to the provision of goods and facilities should harass another 
person with a disability on the basis of the disability. (sub. 74, pp. 3–4) 
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Inquiry participants’ comments on vilification 


Many inquiry participants expressed concern about vilification of people with 
disabilities in the media, particularly for ‘those with cognitive impairments, 
addiction issues and psychiatric conditions’ (UnitingCare Australia and UnitingCare 
NSW.ACT, sub. DR334, p. 15). Inquiry participants—including Pete Casey 
(sub. 3), Arafmi Hunter (sub. 36), SANE Australia (sub. 62), the Mental Illness 
Fellowship of Australia (sub. DR283), and the Media, Entertainment and Arts 
Alliance (trans., p. 2287)—pointed to the media’s role in perpetuating stereotypes 
through continuing negative portrayals of people with mental illness. SANE 
Australia said that action to address: 


… stigma and discrimination towards Australians with a psychiatric disability is held 
back by the limited nature of the DDA’s terms, especially in relation to vilification and 
harassment. Offensive, stigmatising representation of this group in the media and 
advertising needs to be easier to prosecute as discriminatory. (sub. 62, p. 2) 


Autism Aspergers Advocacy Australia (sub. DR267) spoke of a complaint made to 
a television station about alleged vilification of people with autism in a television 
program. It was unhappy with the response it received and noted that the station’s 
code of practice did not cover disability vilification and neither did the DDA. 


Options for addressing harassment and vilification in the DDA 


Participants made many suggestions to address these gaps in the DDA including: 


• making harassment against people with disabilities unlawful in all areas of 
activity in which the DDA makes disability discrimination unlawful 


• making harassment unlawful in all facets of life in general, in a similar manner 
to the Queensland Anti-Discrimination Act (Anti-Discrimination Commission 
Queensland, sub. 119). This would make harassment unlawful in areas beyond 
the existing (albeit very extensive) areas of activity covered by the DDA 


• adding ‘more definition on what constitutes harassment and on an employer’s 
duties in preventing harassment’ (HREOC, sub. 143, p. 29) 


• replacing or further defining harassment to include the ‘concept of a hostile 
environment’ (Blind Citizens Australia, sub. 72, p. 8) 


• amending the definition of indirect discrimination ‘to include discriminatory, 
vilifying language against a whole class of persons with a disability’, such as 
people with mental illness (SANE Australia, sub. DR264, p. 2). This may 
require adding media and advertising to the areas of activity covered by the 
DDA 
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• making all vilification of people with disabilities unlawful, modelled on 
provisions in other anti-discrimination Acts (box 11.4). 


 
Box 11.4 Examples of vilification provisions in other legislation 
The Racial Discrimination Act 1975 (Cth) was amended by the Racial Hatred Act 1995 
(Cth) to include: 


18C (1) It is unlawful for a person to do an act, otherwise than in private, if:  
  (a) the act is reasonably likely, in all the circumstances, to offend, insult, humiliate or 
intimidate another person or a group of people; and  
  (b) the act is done because of the race, colour or national or ethnic origin of the other 
person or of some or all of the people in the group.  
  (2) For the purposes of subsection (1), an act is taken not to be done in private if it:  
  (a) causes words, sounds, images or writing to be communicated to the public; or  
  (b) is done in a public place; or  
  (c) is done in the sight or hearing of people who are in a public place. 


The Anti-Discrimination Act 1977 (NSW) was amended in 1994 to include: 
49ZXB  (1) It is unlawful for a person, by a public act, to incite hatred towards, serious 
contempt for, or severe ridicule of a person or group of persons on the ground that the 
person is or members of the group are HIV/AIDS infected or thought to be HIV/AIDS infected 
(whether or not actually HIV/AIDS infected). 
49ZXC (1) A person must not, by a public act, incite hatred towards, serious contempt for, 
or severe ridicule of a person or group of persons on the ground that the person is or 
members of the group are HIV/AIDS infected or thought to be HIV/AIDS infected (whether or 
not actually HIV/AIDS infected) by means which include: 
  (a) threatening physical harm towards, or towards any property of, the person or group 
of persons, or 
  (b) inciting others to threaten physical harm towards, or towards any property of, the 
person or group of persons. 


The Anti-Discrimination Act 1998 (Tasmania) states: 
19. A person, by a public act, must not incite hatred towards, serious contempt for, or severe 
ridicule of, a person or a group of persons on the ground of— 
  (a) the race of the person or any member of the group; or 
  (b) any disability of the person or any member of the group; or 
  (c) the sexual orientation or lawful sexual activity … . 
  (d) the religious belief or affiliation or religious activity … . 
20. (1) A person must not publish or display … any sign, notice or advertising matter that 
promotes, expresses or depicts discrimination or prohibited conduct. 


All three Acts feature exceptions for some or all of: fair reporting; artistic performances; 
academic or scientific debate; research; religious instruction; good faith; public interest. 


Sources: Racial Discrimination Act 1975 (Cth); Racial Hatred Act 1995 (Cth); Anti-Discrimination Act 1998 
(NSW); Anti-Discrimination Act 1998 (Tasmania).  
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Currently, most State and Territory anti-discrimination Acts make behaviour that 
amounts to vilification unlawful on some or all of the grounds of race, religion, 
sexuality or gender identity. In NSW, vilification of people with (or presumed to 
have) HIV/AIDS is unlawful and in Tasmania, vilification of all people with 
disabilities is unlawful (AGS 2004b; Smyth 2003). 


Constitutional limitations 


The Productivity Commission agrees with inquiry participants that it would be 
desirable to extend the harassment provisions and add vilification provisions to the 
DDA. However, the Australian Government Solicitor (AGS) noted that ‘a 
legislative provision that is not supported by a legislative power of the 
Commonwealth under the Constitution is invalid’ (AGS 2004b, p. 10). The  AGS 
advised that there are constitutional limitations to the Commonwealth’s power to 
legislate in this area, due to the nature of the international treaties to which the DDA 
is linked. The AGS noted that the proposed UN convention on the rights and dignity 
of persons with disabilities (see chapter 4) would give the Australian Government 
greater constitutional authority in this area, but that this convention is ‘likely to be 
some years away’ from ratification (AGS 2004b, p. 18).  


In the meantime, the AGS  advised that the Government may have a ‘power to 
legislate generally’ against ‘conduct that attacks the honour or reputation of a 
person or group of persons on the basis of disability’, based on the International 
Covenant on Civil and Political Rights (Article 17) (2004b, pp. 1-10). Aside from 
the external affairs power, the AGS said the Australian Government’s constitutional 
authority to make disability vilification unlawful would be limited to vilification: 


• that occurs in the ACT or Northern Territory 


• of or by Australian Government employees 


• by foreign corporations or national trading or financial corporations 


• in the course of international or inter-state trade or commerce. 


This means, for example, that it would be possible in the DDA to make vilification 
of people with disabilities unlawful by international and national corporations but 
not State-based businesses or individuals, and unlawful for national broadcasters 
and newspapers but not for smaller State-based or regional media. Such limitations 
and distinctions would be likely to render any vilification provisions in the DDA 
unwieldy and ineffective. The same constitutional issues would be likely to arise for 
any attempt to extend the harassment provisions beyond those already included in 
the DDA. 
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Role of State and Territory anti-discrimination legislation 


As noted above, all State and Territory anti-discrimination Acts include harassment 
and vilification provisions against people or groups on at least some grounds 
(typically, race, religion and gender). Tasmania makes vilification of people with 
disabilities unlawful. In some States and Territories, ‘serious vilification’ (typically 
on the grounds of race and religion only) is also a criminal offence (AGS 2004b). 


Given the constitutional limitations on the Australian Government’s power to 
legislate comprehensively with regard to vilification of people with disabilities, it 
may be preferable for the State and Territory jurisdictions to extend their 
anti-discrimination Acts to make vilification of people with disabilities unlawful, 
following, for example, the existing provision in the Tasmanian Act (box 11.4). 


Self-regulation and other measures 


The Association of Independent Schools of South Australia (sub. 135; sub. DR357) 
and other inquiry participants from the education sector pointed out that this issue in 
education is far from being ignored and that harassment and vilification of students 
with disabilities by other students is addressed in school and institution policies. 
HREOC noted that the draft disability standards for education ‘provide significantly 
more detailed compliance measures’ than provided by the DDA, including ‘the duty 
of schools to have effective policies and measures in place to prevent harassment’ 
(sub. 143, pp. 29, 63). HREOC was interested in feedback on extending this model 
to other areas of activity in the DDA, but none was received following the draft 
report. 


In employment and other areas of activity, many businesses and organisations have 
policies to address harassment, bullying and related problems. UnitingCare 
Australia and UnitingCare NSW.ACT, for example, said all its agencies must: 


… develop anti-harassment policies and practices … agencies are quick to act where 
they perceive any harassment and … encouraged to develop policies that strongly 
sanction harassment and vilification. (sub. DR334, p. 15) 


As an alternative to amending the DDA, Gary Batch (sub. 189) and the Disability 
Council of NSW (sub. 64) suggested that vilification, stigma, harassment and 
discriminatory practices should be the subject of ‘a public awareness campaign’ 
(see chapter 10). 


1565







   


 DEFINITIONS 325


 


Conclusions on addressing harassment and vilification 


The DDA does not make harassment of people with disabilities unlawful in all of 
the areas of activity in which discrimination is unlawful. However, in many cases, 
harassment could constitute direct or indirect discrimination under the DDA—for 
example, harassment by other students might be part of a disability discrimination 
complaint against a school. In most other cases, behaviour that constitutes 
harassment will be unlawful under State or Territory anti-discrimination legislation.  


The DDA does not make the vilification of people with disabilities unlawful at all. 
There are constitutional reasons for this omission in the DDA. Until the proposed 
UN convention on the rights of people with disabilities is ratified by Australia, there 
appears to be more scope to make disability vilification unlawful in the State and 
Territory anti-discrimination Acts than there is in the DDA. 


There are constitutional limitations on the Australian Government’s power to make 
vilification of people with disabilities unlawful. There is scope for the States and 
Territories to extend their anti-discrimination Acts in this area. 


FINDING 11.8 
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12 Exemptions 


The Disability Discrimination Act 1992 (DDA) makes disability discrimination and 
harassment unlawful in a wide range of key public and commercial activities, 
including employment, education, the provision of goods and services, access to 
premises, accommodation, sports, clubs and the administration of Commonwealth 
laws and programs (see chapter 4). The DDA makes specific exemptions for a small 
number of areas of activity that would otherwise be included in the above list. This 
chapter examines the reasons for, and effects of, the more significant of these 
exemptions including: 


• the partial exemption for insurance and superannuation 


• the Migration Act 1958 and its regulations 


• various specific activities, such as combat duties, special measures intended to 
benefit people with disabilities and capacity-based wages  


• prescribed laws 


• health and safety related exemptions. 


Other areas of activity are exempt from the DDA because it is silent on them (see 
chapter 4). These mainly relate to personal activities and are not discussed here. The 
DDA also allows the Human Rights and Equal Opportunity Commission (HREOC) 
to grant temporary exemptions to organisations for up to five years. 


12.1 Partial exemption for insurance and 
superannuation 


Insurance and superannuation are ‘goods or services’ for the purposes of section 24 
of the DDA. In most circumstances, it is therefore unlawful to discriminate against 
people with disabilities in the provision of insurance and superannuation. However, 
the DDA also contains a specific exemption that states that it is not unlawful to 
discriminate on the ground of a person’s disability by refusing to offer, or by 
imposing special terms or conditions to, an annuity, life insurance policy, insurance 
policy against accident, other policy of insurance, or membership of a 
superannuation or provident fund or scheme (ss.46(1)(a)–(e) and (2)(a)–(e)) if: 
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• the discrimination ‘is based on actuarial or statistical data on which it is 
reasonable’ to rely ‘and is reasonable having regard to the matter of the data and 
other relevant factors’ (ss.46(1)(f) and (2)(f)) or 


• ‘in a case where no such actuarial or statistical data is  available and cannot 
reasonably be obtained—the discrimination is reasonable having regard to any 
other relevant factors’ (ss.46(1)(g) and (2)(g)). 


Inquiry participants raised several concerns about this partial exemption including: 
access to insurance and superannuation; acceptable actuarial and statistical data; the 
nature of ‘any other relevant factors’; reliance on stereotypes; and access to the 
insurers’ underwriting data and information. These concerns are discussed below, 
following an examination of the reasons for having such an exemption in the DDA, 
and the way in which it currently operates. Some options for improving the 
exemption and some conclusions are then presented. 


Rationale for a partial exemption for insurance and superannuation 


There are several reasons that may justify a partial exemption for insurance and 
superannuation. First, the insurance industry is based on assessing risks of future 
adverse events—to one’s house, employment, holiday, health, life or whatever other 
object or activity is being insured—and processing future claims resulting from 
such events. In at least some cases, the presence of a disability will increase an 
individual’s risk, and hence increase the probability that they will make a claim 
against their insurance policy. 


The Investment and Financial Services Association (IFSA) explained that if insurers 
could not take disability status into account in underwriting formulae and decisions 
(that is, if there were not a partial exemption), insurance premiums for all insurance 
customers would need to increase. This would be necessary to cover people who 
have a higher risk of making a claim but who cannot be easily identified and/or be 
lawfully discriminated against in either policy conditions or price (IFSA sub. 242; 
sub. DR349). 


Likewise, the Insurance Council of Australia (ICA) argued that because ‘risk-based 
premiums are fundamental to the insurance model’, insurers’ ability to ‘take 
account of relevant characteristics as variables for assessing risk’ would be reduced 
and premiums for all insurance customers would increase as a result (sub. 234). 


Second, ICA explained that the current exemption can be justified in part by the 
presence of ‘asymmetric information’ (that is, unequal availability of information 
between buyer and seller) in the insurance market. Information assymetry can be 
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particularly significant if, for example, applicants do not reveal all aspects of their 
health status to the insurer. It can lead to: 


• adverse selection, where one of the parties (the principal) is unable to observe (or 
take account of, as it may be) important characteristics of the other (the agent) or of 
the good involved in the transaction and 


• moral hazard, where the principal is unable to monitor the actions of the agent 
following the decision to proceed with the transaction and where the agent has no 
incentive to act in the principal’s interest. A pertinent example would be where a 
fully insured person might not then take appropriate risk reduction measures. (ICA, 
sub. 234, p. 3)1 


These two factors together mean that even in the absence of an exemption, insurers 
would, in many cases, be able to lawfully discriminate against people with 
disabilities on the ground that making adjustments for them would cause the insurer 
an unjustifiable hardship (see chapter 8). Under the DDA, the defence of 
unjustifiable hardship would need to be proved individually in each case.  


Under these circumstances, a third reason for exempting some insurance and 
superannuation decisions is that transaction costs would be higher without the 
exemption—for example, if each case of different treatment for an insurance 
applicant with a disability had to be proven to be lawful on the ground of 
unjustifiable hardship.  


Insurance and superannuation guidelines and explanatory material 


Because the insurance and superannuation exemption applies in limited 
circumstances only, HREOC and others have produced documents to help explain 
it. These include: 


• HREOC guidelines for providers of insurance and superannuation, which 
explain the DDA in relation to life, disability and accident insurance, and death 
and disability cover under superannuation arrangements (HREOC 1998b). These 
guidelines are used in the insurance industry on a voluntary basis. They are 
currently being revised by HREOC in consultation with the industry and others 
(HREOC 2004b)2 


• HREOC’s ‘frequently asked questions’ on insurance, which emphasise that 
insurance is not wholly exempt from the DDA (HREOC 2003n) 


                                              
1 In insurance industry terminology, ‘the principal’ is the insurer, ‘the agent’ is the applicant or 


customer and ‘the good involved in the transaction’ is the insurance policy. 
2 HREOC will release a draft of the new guidelines for consultation later in 2004 (HREOC 2004b). 
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• the Memorandum of Understanding between the Mental Health Sector 
Stakeholders and  IFSA (2003), which sets out principles of good practice for the 
provision of insurance to people with mental health conditions. 


The current version of the HREOC guidelines list the following examples of lawful 
discrimination under the DDA, where reasonable and relevant cause can be shown: 


• deferring approval, given an inability to quantify the applicant’s risk at the time 
(although not deferring it for an unspecified or unreasonable amount of time) 


• reducing or limiting the amount of insurance cover 


• restricting the terms of liability or using exclusion clauses for pre-existing 
conditions or conditions to which the person is susceptible 


• imposing an additional premium 


• denying cover, where the risk of making a claim can be shown to be 
unacceptable to the insurer or would cause an unjustifiable hardship. 


Currently, it is not possible for disability standards (a form of subordinate regulation 
under the DDA) to be implemented for insurance and superannuation. Disability 
standards—and their possible desirability in insurance and superannuation—are 
discussed in chapter 14. 


Legal decisions on disability discrimination in insurance 


Another important vehicle for explaining the operation of the insurance and 
superannuation exemption is case law. Both aspects of the insurance exemption—
actuarial and statistical data, and ‘other relevant factors’—have been tested in the 
courts, most significantly in Xiros v Fortis Life Assurance Ltd ((2001) FMCA 15) 
with regard to reliance on actuarial and statistical data, and Bassanelli v QBE 
((2004) FCA 396) with regard to reliance on ‘other relevant factors’ (box 12.1). 


The Xiros case emphasised that statistical data must be current if they are to be 
considered ‘reasonable’ (for the purposes of s.46(1)(f)), particularly in the context 
of changing medical knowledge and actuarial evidence. The Bassanelli case was 
significant in clarifying the meaning and scope of discrimination that is ‘reasonable 
having regard to any other relevant factors’ (s.46(1)(g)) in underwriting decisions. 
In that case, Mansfield J emphasised that actuarial and statistical data should be 
relied upon where possible, that all relevant factors should be examined and that 
stereotypes should not be used (see below). 
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Box 12.1 Legal decisions about disability discrimination in insurance 
Xiros v Fortis Life Assurance Ltd. Xiros, who was HIV positive, alleged 
discrimination on the ground of disability because he was denied payment several 
times between 1997 and 1999 under his mortgage protection insurance, which 
included death, and permanent and temporary disability cover. Conciliation by HREOC 
was unsuccessful. Xiros took his case to the Federal Magistrates Court. 


 Fortis defended its denial of payments on ‘actuarial and statistical’ evidence 
(s.46(1)(f)). The Magistrate found Fortis had discriminated under section 5 of the DDA. 
He said substantial statistical data were available to suggest a reasonable basis for the 
HIV/AIDS exclusion in policies offered from 1991 until 1996, and for rejecting the 
existing claim in 1999. But the incidence of HIV/AIDS had since declined, so it was 
questionable whether an exclusion based on actuarial data could reasonably remain. 


Bassanelli v QBE Insurance. In 2002, QBE denied travel insurance to Bassanelli 
after she disclosed that she had metastatic breast cancer. Bassanelli subsequently 
obtained travel insurance (excluding cover for her pre-existing medical condition) from 
another company. Bassanelli had expected: 


… the Insurer not [to] cover her for … cancer, a pre-existing illness … To exclude Denice 
from all policy items was considered by us to be disability discrimination. (sub. 175, p. 1) 


Conciliation by HREOC was unsuccessful. Bassanelli took her case to the Federal 
Magistrates Court. 


QBE argued its decision was based on the ‘other relevant factors’ component of the 
insurance exemption in the DDA (s.46(1)(g)), and said it would be ‘uneconomic’ to 
issue a non-standard policy excluding Bassanelli’s medical condition. The Magistrate 
found QBE had discriminated by refusing any insurance policy because: QBE had 
issued similar policies in the past; it was unreasonable for QBE to refuse to provide any 
policy at all; and no unjustifiable hardship would have been involved in providing one. 


QBE appealed the Magistrate’s decision to the Federal Court, again arguing that its 
underwriting decision was ‘reasonable having regard to any other relevant factors’ 
(s.46(1)(g)). Mansfield J dismissed the appeal for several reasons. He said the insurer 
cannot rely on section 46(1)(g) without first seeking out relevant actuarial and statistical 
data (as required in section 46(1)(f)). Further, the insurer cannot pick and choose 
which material it considers in the context of ‘any other relevant factors’. Instead, it must 
consider ‘any matter which is rationally capable of bearing upon whether the 
discrimination is reasonable’, and must not rely on stereotypes in doing so. 
Sources: Xiros v Fortis Life Assurance Ltd (2001) FMCA 15; Bassanelli v QBE Insurance (2003) FMCA 
412 ; QBE Travel Insurance v Bassanelli (2004) FCA 396 ; Michael and Denice Bassanelli, sub. 175.  
 


Access to insurance and superannuation for people with disabilities 


Access to insurance and superannuation is a significant issue for people with 
disabilities. Denial of insurance can reduce opportunities to participate in areas such 
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as employment, travel and home ownership, as highlighted by many inquiry 
participants, including the Disability Services Commission Western Australia 
(sub. 44), the Association for the Blind of WA (sub. 83), Michael and Denice 
Bassanelli (sub. 175), and Frank Fisher (sub. 200). Access to superannuation is 
important to ensure quality of life in retirement (see appendix D). 


People with Disability Australia (sub. DR359) said access to insurance and 
superannuation was a priority area for its members. The National Disability 
Advisory Council (sub. DR358, p. 5) said ‘access to insurance and superannuation 
has been a significant issue for people with disabilities for many years’. 


The National Association of People Living With HIV/AIDS (NAPWA) emphasised 
that insurance is not ‘a luxury product’ and that in some situations, insurance is not 
optional. NAPWA noted, for example, that ‘you can’t get a mortgage without 
mortgage insurance’ and ‘if you choose not to [buy] health insurance, you actually 
pay higher tax’ (trans., p. 2337). 


Availability of insurance for people with disabilities was also raised as an issue for 
employers, with some participants indicating problems getting appropriate (and 
necessary) insurance for employees and volunteers who have disabilities. The 
Department of Family and Community Services (sub. DR362, p. 36) noted that 
‘increasing uncertainty about insurance liabilities was discouraging employers to 
continue with work experience’ and work placement programs for people with 
disabilities. The Association of Competitive Employment raised similar concerns: 


There are some significant problems, particularly in New South Wales at the moment, 
with insurance coverage, particularly for work experience for people with disabilities, 
… it’s near impossible to get insurance that will cover work experience through our 
sector for people with a disability, and  … we don’t know how things would go if 
someone tested their insurance, but certainly loss of future earnings is something that’s 
not covered by insurance generally. (trans., p. 2629) 


Evidence of disability discrimination in insurance and superannuation 


DDA complaints about insurance that HREOC has conciliated have included cases 
about infertility treatment, post natal depression, death and disability insurance, 
HIV status, vision impairment, cancer, mental disorders, Tourette’s syndrome and 
AIDS (HREOC 2003l, see appendix D). 


There have been few DDA complaints about superannuation (see chapter 5 and 
appendix D). Now that superannuation is compulsory in Australia, people with 
disabilities cannot be denied membership entirely. Discrimination is still possible, 
however, in the terms and conditions on which superannuation is offered, or in 
relation to insurance offered as a component of superannuation. One complainant 
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with a vision impairment, for example, was refused additional benefits cover on top 
of automatic entitlements. The complaint was settled through agreement that the 
company would provide additional benefits except for vision impairment or vision 
disorders (HREOC 2003d, p. 59). 


In its report on protecting genetic information in Australia, the Australian Law 
Reform Commission (ALRC 2003) summarised the evidence presented to it on 
genetic discrimination, which can amount to disability discrimination, in insurance: 


• A 2001 survey identified 48 cases of alleged discrimination on the ground of 
genetic information or disorders in life, income protection and trauma insurance 
(Barlow-Stewart and Keays 2001 pp. 254–6 quoted in ALRC 2003, p. 672). 


• IFSA said life insurers had ‘received no complaints with respect to underwriting 
decisions involving genetic testing results (IFSA quoted in ALRC 2003, p. 673). 


• Several cases of discrimination were alleged following genetic test results that 
indicated ‘genetic mutations’ that can cause disorders such as Charcot-Marie 
Tooth disease and Huntington’s disease (ALRC 2003, pp. 672–4). 


The ALRC concluded that there is ‘considerable uncertainty about the nature and 
extent of discrimination in this area’. It noted that further research on this topic had 
commenced and was due for completion in late 2004 (ALRC 2003, p. 674).  


NAPWA reported some improvement in access to insurance by HIV positive 
people, but it stated that a national survey had found continuing incidences of 
discrimination. 


… 22 per cent had experienced less favourable treatment in relation to insurance [at 
some time] … and 15 per cent in the last two years for insurance. So it is a current 
issue. We have to recognise it has decreased but it’s still significant. (trans., p. 2329) 


A Breast Cancer Network of Australia (BCNA) survey of 750 women found about 
one quarter had had difficulties obtaining travel insurance due to their condition. 
Some had been refused insurance totally, others had their breast cancer excluded as 
a pre-existing condition, and others were charged higher premiums as well or 
instead of pre-existing condition exclusions. Survey respondents were concerned 
about ‘inconsistent and inadequate risk assessment methods’ across insurers and 
within companies (Timbs 2004; BCNA trans., pp. 1956–9). 


Issues for the insurance and superannuation exemption 


Aside from the primary questions of access and discrimination (see above), inquiry 
participants raised four important issues about the insurance and superannuation 
exemption: identification of reasonable and relevant actuarial data; the scope of 
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‘other relevant factors’; reliance on stereotypes; and access to the information on 
which insurers base their underwriting decisions. These issues are examined in turn. 


‘Actuarial and statistical data’ in the insurance and superannuation exemption 


HREOC guidelines for insurance and superannuation list a variety of Australian and 
international actuarial and statistical data sources that can be acceptable for the 
purposes of the DDA exemption, including (but not limited to) underwriting 
manuals, government statistical studies, medical journals, international population 
studies and insurance studies. The guidelines state that international data should be 
modified for Australian circumstances if necessary, and all data must be up to date 
or adjusted for changes in relevant medical or other technologies (for example, a 
medical condition that would have stopped someone from working in the past but 
may no longer do so). The guidelines also state that it is not reasonable to refuse 
insurance cover due to: the insurer’s lack of data; limited availability of data; the 
company’s ‘historical practice’; or inaccurate assumptions about the person. These 
guidelines are being reviewed by HREOC in consultation with industry (see above). 


IFSA suggested the following actuarial data sources are reasonable bases for 
insurance decisions: underwriting manuals; established company actuarial practices 
for risks deemed too great to underwrite (based on the underwriting manuals); and 
published guidelines in cases where different life insurance companies offer the 
same person insurance on different terms (sub. 142, pp. 25–7). 


IFSA (sub 142, p. 27) conceded that the insurance industry has been slow to change 
its actuarial practices and that it continues to rely on underwriting manuals, for 
which it sometimes has difficulties providing the supporting medical and clinical 
evidence. IFSA (sub. DR349, p. 3) was concerned about the costs involved in 
researching and compiling new data for risk ratings and underwriting manuals. It 
said that ‘underwriting is subject to cost–benefit analysis’ and that in some 
circumstances, or in relation to some conditions, there may be ‘no commercial 
justification for obtaining that information’ (sub. 242, p. 3). Nevertheless, IFSA 
gave several examples of actuarial research (including health risk assessments) 
undertaken to help assess insurance applications (sub. DR349, pp. 6–7).  


Other inquiry participants said data availability and quality have improved: 
… there was really poor quality actuarial evidence being used to justify some of their 
decisions, and that’s changing now. I mean, they have got access to better information 
about disease progression, life spans, life expectancy, all of those sorts of things. 
(NAPWA, trans., p. 1537) 
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Significantly, although the costs of statistical and actuarial data are a commercial 
consideration for insurers, the DDA requires the insurer to obtain data ‘on which it 
is reasonable’ to rely and that ‘is reasonable having regard to the matter of the data 
and other relevant factors’ for their underwriting decisions, if they are to rely on the 
exemption (s.46(1)(f)). This will not necessarily be the same benchmark for 
obtaining data as ‘commercially justifiable’. In the absence of the exemption, 
insurers might be required to obtain data up to the point of ‘unjustifiable 
hardship’—which arguably, could be a higher cost benchmark again (see chapter 8). 


‘Other relevant factors’ in the insurance and superannuation exemption 


In cases where no reasonable actuarial or statistical data are available (and ‘cannot 
reasonably be obtained’), insurers may lawfully discriminate against a person with a 
disability if the ‘discrimination is reasonable having regard to any other relevant 
factors’ (ss.46(1)(f)(g) and (2)(f)(g)). For many inquiry participants, this was the 
most contentious element of the DDA’s insurance and superannuation exemption. 


HREOC guidelines for insurance and superannuation state that ‘relevant factors 
include both those that may increase risk and those that may reduce it’. These can 
include (but are not limited to) medical opinion, other professional opinions, 
actuarial advice, information about the individual and commercial judgment. Given 
that these factors can include personal information, HREOC added:  


… this necessarily means that reasonable requests or requirements for information or 
examinations to determine insurance (including workers compensation) or 
superannuation entitlements are permitted. (sub. 143, p. 34) 


In the Bassanelli case, Mansfield J said ‘other relevant factors’ should include ‘any 
matter which is rationally capable of bearing upon whether the discrimination is 
reasonable’ (box 12.1). IFSA (trans., p. 1369) explained that in practice, this often 
means looking at the lifestyle and financial circumstances of the individual—that is, 
personal factors that might affect an individual’s risk rating. The ICA said this is a 
normal part of the risk assessment process undertaken for all insurance customers: 


An insurer who acts in accordance with section 46 is merely performing a normal and 
necessary part of the insurance process that includes the assessment of individual risks. 
(sub. 234, p. 3) 


IFSA noted there is a cost in obtaining information about an individual’s risk 
factors. It said this cost (relative to the commercial value of the insurance product) 
should be considered a relevant factor in itself, ‘particularly in those products where 
those decision points are set at very limited [premium] levels’ (sub. 242, p. 4). 
However, the Federal Court decision in the Bassanelli case (para. 54) made clear 
that first, a reasonable effort should have been made to obtain relevant data before 
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turning to ‘other relevant factors’, and second, where there are no reasonable data, 
all ‘other relevant factors’ should be considered and not just the factors selected for 
consideration by the insurer. As noted by People With Disability Australia 
(sub. DR359, p. 19), this ‘decision will in all likelihood provide some much-needed 
clarity regarding section 46’ of the DDA. 


Stereotypes and assumptions in ‘other relevant factors’ 


Some participants were concerned that insurance and superannuation providers 
might sometimes base their underwriting decisions on stereotyped, outdated or 
incorrect assumptions about people due to their particular disability. They were 
concerned that insurers sometimes rely on ‘prejudicial assumptions related to 
disability’ (Blind Citizens Australia, sub. 72, p. 5) or make ‘blanket decisions … 
without determining the functioning capacity of the individual applicant’ (Disability 
Rights Network of Community Legal Centres, sub. 74, p. 2). The Mental Health 
Legal Centre (sub. 108, p. 5) alleged that unjustified, stereotyped ‘relevant factors’ 
are used to deny insurance to people with psychiatric disabilities. 


In response, IFSA (sub. DR 349, p. 7) agreed that it is inappropriate for insurance 
providers ‘to rely on stereotypical assumptions’, and argued that if they attempted to 
do so, they would not succeed in proving their discrimination was reasonable. 
Indeed, this was the outcome in the Bassanelli case (box 12.1), in which Mansfield J 
said ‘other relevant factors’ should not include stereotyped assumptions about a 
person’s disability. Significantly, one of the reasons given for dismissing the 
insurer’s appeal was that the insurer: 


… applied a decision-making process which was too formulaic or which tended to 
stereotype the respondent by reference to her disability. Such grouping of individuals, 
whether by race or disability, without proper regard to an individual’s circumstances or 
to the characteristics that they possess, may cause distress or hurt. This case provides 
an illustration. Legislation such as the [DDA] is aimed to reduce or prevent such harm. 
Section 46 of the [DDA] recognises that there are circumstances in which 
discrimination by reason of disability may be justified (or, at least, not be unlawful). It 
requires that the particular circumstances of an individual who is discriminated against 
be addressed, but not in a formulaic way. Even if the exemption pathway provided by 
section 46(1)(f) is utilised, the reference to ‘any other relevant factors’ confirms that 
legislative intention. (QBE Travel Insurance v Bassanelli (2004) FCA 396) 


Access to data and information used in underwriting decisions 


Under the DDA, failure to provide actuarial or statistical data to HREOC when 
requested (in relation to a discrimination complaint) is an offence that carries a 
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penalty of up to $1000 (s.107). However, there is no requirement to provide 
actuarial data or other evidence to complainants or to insurance applicants. 


Many inquiry participants wanted greater transparency in underwriting decisions 
more generally—and not just the decisions subject to an official DDA complaint—
so as to improve accountability, accuracy and dialogue. People with Disability 
Australia (sub. DR359) wanted clarification of ‘the nature of the information’ that 
insurers must disclose to applicants and, in the event of a DDA complaint, to 
complainants. The BCNA (sub. DR373, p. 1) said the paucity of information about 
underwriting decisions meant the ‘consumer is hard pressed to make an assessment 
of whether the insurer has acted lawfully’ in exercising the DDA exemption. 


In relation to insurance cover for sports clubs that include people with disabilities, 
Action for Community Living Inc. said: 


… [the sports clubs] are actually seen as a bigger risk in insurance when there’s not 
evidence—there hasn’t seemed to be much onus on insurance companies to provide 
arguments or evidence-based rationale … because that’s been not terribly clear under 
the [DDA], it is a difficult area, but I think it’s one that needs certainly more guidelines, 
and we would support that area in particular. (trans., p. 2671) 


Further, NAPWA said lack of information impedes dialogue with the industry: 
… we don’t have access to the information, to the data, on which they base their 
underwriting decisions. Without that, it’s very difficult to have an objective discussion. 
We can come up with our own data from epidemiologists and the like, but the 
industry’s response tends to be, ‘Well, we just don’t accept that’, or, ‘We’re not going 
to accept data about longevity until the treatments have been available for another fifty 
years’. That’s just unrealistic. (trans., p. 2331–2) 


Options for improving the insurance and superannuation exemption 


Inquiry participants suggested options ranging from abolishing the exemption and 
relying solely on the unjustifiable hardship and ‘reasonableness’ safeguards in the 
DDA; amending or clarifying the exemption; or retaining it in its current form. 


Inquiry participants who suggested removing the partial exemption completely 
included the Mental Health Coordinating Council of NSW (trans., p. 1466); the 
Northern Territory Disability Advisory Board (sub. 121); the Physical Disability 
Council of New South Wales (sub. 78) and the Physical Disability Council of 
Australia (sub. 113). They argued that without the exemption, the ‘unjustifiable 
hardship’ defence (see chapter 8) and the ‘reasonableness test’ in indirect 
discrimination (see chapter 11) would still be available to insurers in cases where 
actuarial or other evidence supported differential treatment. 
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Referring specifically to workers compensation and superannuation, the Northern 
Territory Disability Advisory Board (sub. 121, p. 1), suggested offering tax breaks 
or incentives to offset any costs to insurers from the removal of the exemption. 


Other participants called for the exemption to be limited or reduced in some way. 
The Physical Disability Council of New South Wales (sub. 78, p. 9) and the 
Physical Disability Council of Australia (sub. 113, p. 8) qualified their calls for the 
removal of the exemption by saying that ‘in arguing for these exemptions to be 
ended we do not advocate ‘blanket’ application of unrealisable outcomes’ but ‘a 
shift of paradigm’. Robin and Sheila King (sub. 56, p. 1) suggested that: there be no 
DDA exemption in property insurance; that life insurance be assessed according to 
the individual’s situation only; and that pre-existing conditions clauses be applied in 
medical insurance. 


HREOC, the ICA and IFSA supported retaining the exemption. IFSA (sub. 142, 
p. 25) went so far as to argue that ‘the continuation of the exemption in some form 
is fundamental to the continuation of the life insurance industry as we know it’. 
HREOC (sub. 219, p. 13) said most forms of insurance require ‘reasonable 
distinctions’ to be made and that the exemption ‘needs to be maintained, rather than 
insurers being left to rely solely on an unjustifiable hardship defence’. 


Many inquiry participants wanted to clarify the meaning of ‘other relevant factors’ 
in insurance decisions (ACT Government, sub. DR366; Action for Community 
Living Inc., sub. DR330; NDAC, sub. DR358; People With Disability Australia, 
sub. DR359). Blind Citizens Australia (sub. 72, p. 5) recommended deleting ‘other 
relevant factors’ (in ss.46(1)(g) and (2)(g)) so as ‘to oblige insurance companies to 
obtain actuarial and statistical data to support exclusion or higher premiums’. 
HREOC (sub. 219, p. 13) said the DDA leaves much open to interpretation of what 
constitutes ‘other relevant factors’ and recommended ‘further specification of what 
is reasonable, including potentially through standards or industry codes and 
procedures’. This issue has been addressed, in part, by the Federal Court’s decision 
in the Bassanelli case (box 12.1).  


The BCNA (sub. DR373, p. 1) said insurers relying on the exemption should be 
obliged to state their reasons for modifying or refusing an application ‘in a clear and 
meaningful manner’ and to provide copies of the actuarial reports, manuals and 
other documents relied upon in the underwriting decision (as recommended by the 
ALRC, see below). The BCNA also suggested amending section 107 of the DDA to 
require respondents to provide evidence of all ‘other relevant factors’ (as well as 
actuarial or statistical data) to HREOC when requested in relation to a DDA 
complaint. The National Disability Advisory Council suggested ‘HREOC undertake 
a further full inquiry into access to insurance and superannuation’, with a view to 
amending the exemption (sub. DR358, p. 5). 
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In terms of mechanisms, the options for addressing continuing concerns with the 
insurance and superannuation exemption include: 


• voluntary guidelines (as currently being revised by HREOC) 


• voluntary industry codes of practice and standards (some of which already exist) 


• rely on legal precedent (such as the Xiros and Bassanelli cases) to establish the 
scope of ‘reasonable’ data and ‘any other relevant factors’ 


• develop and impose disability standards on the industry 


• amend the DDA by adding criteria, examples or other explanatory clauses to 
‘other relevant factors’. 


The first two of these options are already in place, and have already required 
revision. NAPWA said the guidelines have not been very effective in practice: 


… they look fairly good; they have stood up pretty well since 1998 when they were 
introduced. However, they weren’t being used … . So they were just advice that was 
sitting there really, not being taken. (trans., p. 2331) 


Given the continuing concerns of people with disabilities regarding insurance, 
voluntary guidelines and codes do not appear to have been effective in ensuring the 
smooth operation of this exemption. Reliance on legal precedent for further 
clarification, while valuable, will be slow due to the small number of formal 
complaints and cases heard in this area. Other measures therefore seem necessary. 


Recommendations on genetic discrimination in insurance by the ALRC 2003 


In its report on protecting genetic information in Australia, the ALRC made a 
number of recommendations about genetic discrimination and the use of genetic 
information in insurance that are relevant to broad disability discrimination issues 
(ALRC 2003). The ALRC said that, as a general rule, there should be no departure 
from the principle of ‘equality of information between the applicant and the 
insurer’, but that where genetic information is used in insurance underwriting, the 
insurance process should be subject to the ALRC’s recommendations (box 12.2). 


The ALRC’s approach was supported by the Anti-Discrimination Board New South 
Wales (sub. 101, p. 23), which proposed that lawful discrimination in insurance 
must be ‘based upon actuarial or statistical data which has been approved for use in 
underwriting by the relevant independent body’, so as to address concerns about 
genetic testing. 


Although put forward by the ALRC in relation to genetic discrimination only, the 
Productivity Commission considers some of these recommendations to have 
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potential to assist all people with disabilities. In particular, the ALRC 
recommendations to develop better industry policies, and to require insurers to 
explain clearly and meaningfully their underwriting decisions, could have benefits 
for all people with disabilities, including those with genetic disorders. 


 
Box 12.2 Genetic discrimination and genetic information in insurance 
In its report on genetic information, the Australian Law Reform Commission (ALRC) 
made several recommendations to address ‘genetic discrimination’ in insurance. 


• A Human Genetics Commission of Australia should be established to (among other 
duties): ‘keep a watching brief on developments in the insurance industry in relation 
to the use of human genetic information’: review insurance practices regarding 
genetic information; and establish procedures and make recommendations on the 
use of particular genetic tests in insurance underwriting. 


• IFSA and the ICA ‘should develop mandatory policies’ to ensure their members use 
genetic tests only as approved by the proposed Genetics Commission, and should 
develop policies about the use of family medical histories in insurance underwriting. 


• The Insurance Contracts Act 1984 should be amended to require insurers ‘to give 
reasons that are clear and meaningful and that explain the actuarial statistical, or 
other basis for decision’ in cases where an unfavourable underwriting decision has 
been based on genetic information or family medical history. Applicants should be 
advised by insurers of their statutory entitlement to such reasons, and IFSA and the 
ICA should develop policies for their members regarding this duty. 


• The DDA should be amended to ‘clarify the nature of the information required to be 
disclosed by an insurer to HREOC in the course of resolving a complaint’ and to 
allow access to such information by the complainant. 


• IFSA and the ICA should expand the jurisdiction of the Financial Industry 
Complaints Service Ltd and the Insurance Enquiries and Complaints Ltd to allow 
them to hear complaints and review underwriting decisions based on genetic 
information and family medical history. 


Source: ALRC 2003, pp. 64–6.  
 


Conclusions on the insurance and superannuation exemption 


The Productivity Commission considers that, on balance, an exemption is warranted 
for disability discrimination that is genuinely based on reasonable, relevant, up-to-
date statistical and actuarial data. As HREOC and other inquiry participants 
acknowledged, insurance (and to a lesser extent, superannuation) is discriminatory 
by nature. If the risks carried by an individual with a disability renders the 
individual uninsurable or costly to insure, insurers need to be able to vary the price 
or conditions of their products or, in extreme cases, to refuse insurance altogether. 
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Relying instead on unjustifiable hardship (and/or ‘reasonableness’ in indirect 
discrimination cases) in the DDA in order to justify variations to insurance policies 
on a case-by-case basis would carry significant transaction costs for all concerned, 
including legal costs, data costs and potentially lengthy delays in issuing policies. 


In order to maintain flexibility in cases were no reasonable data are available, the 
Productivity Commission also supports the retention of the ‘any other relevant 
factors’ clause (ss.46(1)(g) and (2)(g)), but considers it could be improved upon. 
Uncertainty about this clause has been addressed, to some extent, by the Federal 
Court’s decision in the Bassanelli case. Further guidance will be available soon 
from HREOC’s revised guidelines (forthcoming). As noted above, HREOC 
suggested further clarification by the industry is required. Industry codes or 
standards could be developed, but they would have voluntary status only. If the 
DDA were amended, disability standards could be introduced to cover insurance 
and superannuation (see chapter 14). 


More powerfully, the DDA itself could be amended to clarify the meaning of ‘any 
other relevant factors’. Criteria should be added, for example, about the types of 
information that insurance and superannuation providers should (or should not) 
consider in identifying ‘other relevant factors’. HREOC’s revised guidelines, 
conciliated complaints and case law could provide guidance for formulating such 
criteria. Following the Bassanelli case, they could make clear, for example, that the 
basis for underwriting decisions must not include stereotypes about people with 
disabilities or unfounded assumptions about individuals’ health status. 


In the interests of improving transparency, accountability and accuracy in 
underwriting procedures, the data sources and ‘any other relevant factors’ relied 
upon in unfavourable underwriting decisions should be explained to the insurance 
applicant, in cases where the insurer plans to rely on the section 46 exemption in the 
DDA. Insurers should not be required to reveal confidential or commercially 
sensitive actuarial data, but they should be required to explain their reliance on the 
data (or in the absence of data, on ‘other relevant factors’) in a meaningful manner, 
if they are to rely on this exemption from the DDA. As recommended by the ALRC, 
insurers should be obliged to make this right to information known to insurance 
applicants at the time of their application. 


A partial exemption for insurance and superannuation in the Disability 
Discrimination Act 1992 (s.46) is appropriate, but its current scope is unclear. 


FINDING 12.1 
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The Disability Discrimination Act 1992 should be amended to clarify what are 
‘other relevant factors’ for the purpose of the insurance and superannuation 
exemption (s.46). ‘Other relevant factors’ should not include: 
• stereotypical assumptions about disability that are not supported by reasonable 


evidence 
• unfounded assumptions about risks related to disability. 


The Disability Discrimination Act 1992 should be amended to limit the 
application of the insurance and superannuation exemption (s.46). It should only 
apply if, when requested, insurance and superannuation providers give clear and 
meaningful reasons for unfavourable underwriting decisions (including an 
explanation of the information on which they have relied). 
Applicants should be advised of their entitlement to request these reasons.  


12.2 Exemption of the Migration Act 1958 


Section 52 of the DDA exempts the Migration Act 1958, all regulations made under 
that Act and anything done by a person in relation to the administration of that Act 
from the discrimination provisions of the DDA. In the absence of this exemption, 
the Migration Act (and its regulations) would be subject to the DDA in the context 
of the ‘administration of Commonwealth laws and programs’ (s.29). 


The Migration Act and the Migration Regulations 1994 are the primary legislative 
instruments of the Australian Government for determining: 


• the arrival and presence in Australia of non-citizens 


• selection criteria, application processes and compliance for all visa categories 


• migration sponsorships 


• detention of, deportation of, and recovery of costs from non-citizens 


• offences in relation to entering and remaining in Australia 


• registration and duties of migration agents (who provide immigration assistance) 


• establishment, functions and powers of the Migration Agents Registration 
Authority, the Migration Review Tribunal and the Refugee Review Tribunal. 


RECOMMENDATION 12.1 


RECOMMENDATION 12.2 
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These functions are administered by the Department of Immigration, Multicultural 
and Indigenous Affairs (DIMIA). DIMIA also administers other Acts that relate to 
migration, such as the Immigration (Education) Act 1971, the Australian 
Citizenship Act 1948 and various Acts for setting fees and charges. These are not 
exempt from the DDA and are not discussed here. Social security, disability and 
health services for migrants, as for other Australians, are provided under relevant 
social security, disability and health Acts and are also not exempt from the DDA. 


Rationale for the Migration Act exemption 


One of the key functions of the Migration Act is to establish who may enter and 
remain in Australia, temporarily or permanently, under various visa categories. If 
the Migration Act were not exempt, some of the criteria for assessing visa 
applicants might be found to be directly or indirectly discriminatory under the 
DDA. However, the Australian Government considers these criteria necessary for 
other public policy reasons. 


Criteria for migration visa categories are extensive and vary considerably across 
visa categories. Depending on the visa category, entry criteria can include, for 
example, family status, occupation, education qualifications, assets, age, and 
language skills, and may be determined using a points-based test or other methods 
of assessment. These criteria are set out for each visa category on the application 
forms, in the Migration Regulations 1994 and in explanatory material from DIMIA 
(all of which are available on the internet, in electronic and other formats). Some 
criteria change periodically (for example, priority occupations for skilled migration 
or assets requirements for business visas), but they apply equally to all applicants in 
each visa category. They are aimed at meeting a range of Australian Government 
policy objectives, including social, economic, financial and security objectives. 


In addition to meeting the criteria for their particular visa category, all applicants for 
permanent visas to Australia, their spouses and dependents must meet separate and 
additional health requirements under the Migration Regulations 1994 (box. 12.3). 
Similar health checks also apply for temporary entry visas over a certain duration. 


If the Migration Act were not exempt from the DDA, these health requirements 
might conceivably be found to discriminate against some people with disabilities 
indirectly (by setting rules that they do not or cannot meet), or discriminating 
directly (by requiring additional tests or medical evidence that are not required of 
people without disabilities). However, the Australian Government deems these 
health requirements to be necessary for other public policy reasons. These are to: 


• minimise public health and safety risks to the Australian community 
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• contain public health expenditures on health and community services 


• maintain access to health and community services for Australian residents 
(DIMIA 2003b; sub. DR365, p. 2). 


 
Box 12.3 Migration Regulations 1994: health requirements 
Public interest criteria for permanent migration to Australia require that the applicant: 


a) is free from tuberculosis; and 


b) is free from a disease or condition that is, or may result in the applicant being, a 
threat to public health in Australia or a danger to the Australian community; and 


c) (i) does not have a disease or condition that is such that the person would be likely 
to: (A) require health care or community services, or (B) meet the medical criteria 
for the provision of a community service, during the period of the applicant’s 
proposed stay in Australia; and 


 (ii) provision of the health care or community services relating to the disease or 
condition would be likely to: (A) result in a significant cost to the Australian 
community in the areas of health care and community services; or (B) prejudice the 
access of an Australian citizen or permanent resident to health care or community 
services, regardless of whether the health care or community services will actually 
be used in connection with the applicant. 


d) if a Medical Officer of the Commonwealth has requested a signed undertaking to 
present to a health authority in Australia for a follow-up medical assessment, the 
applicant must provide such an undertaking. 


Source: Migration Regulations 1994, Schedule 4, ss.4005–7.  
 


Issues arising from the Migration Act exemption 


Several inquiry participants argued the Migration Act exemption in the DDA is too 
broad. In particular, they argued that the health requirements for permanent 
migration have unfairly or unreasonably denied entry to some people with 
disabilities and their families. Their concerns appeared to relate mainly to the 
manner in which the health requirements may have been applied, rather than to the 
existence of the requirements themselves (box 12.4). 


In response, DIMIA (sub. DR365, p. 2) said ‘decisions to refuse applications on the 
grounds of health are not made lightly’ and there are several checks and balances. 


First, DIMIA emphasised that ‘each case is considered on its merits’ and that health 
requirements ‘do not automatically exclude persons with disabilities from visiting 
or migrating to Australia’ (sub. DR365, p. 2). Where they are required, health 
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assessments are conducted for each applicant (and any dependants) by a medical 
officer approved for this purpose by the Australian Government. This can involve 
tuberculosis x-rays, HIV tests and other checks as deemed necessary by the medical 
officer. Under the Migration Regulations (reg. 225A), ‘the Minister must seek the 
opinion’ of a medical officer and DIMIA officers ‘must accept the opinion’ of the 
medical officer on whether the applicant meets the health requirement (DIMIA 
2003b). This means that in practice, the decision must be based upon the 
individual’s health assessment results and not on assumptions based on stereotypes. 


 
Box 12.4 Inquiry participants’ views of the Migration Act 1958 


exemption 
If these [entry] decisions are to remain exempt from the DDA, HREOC would like to see 
improved criteria and procedures within immigration law in relation to admission of people 
with disabilities. (HREOC, sub. 143, p. 18) 
… the Migration Act in particular … has had the effect that people with a disability are often 
ineligible to emigrate to Australia because of their disability. … it is not uncommon for 
immigrant families to leave behind a relative with a disability. (National Ethnic Disability 
Alliance, trans., pp. 1433–4) 
…people with disabilities are discriminated against unreasonably because of the operation 
of the health rules. The rules should require that the estimated cost of entry or migration be 
offset against the skills and resources of the applicant … [there are a] number of skilled 
migrants with disabilities who are denied permanent residency purely on the basis of 
disability. (Blind Citizens Australia, sub. DR269, pp. 21–2 
… if the Australian community supports the DDA, … why doesn't that then translate to other 
sorts of overseas obligations? … The positive contribution that people with disability can 
make both to the workforce and to the Australian community generally should be required to 
be taken into account, not just the supposed economic burden in terms of cost to the health 
care system. (NAPWA, trans., p. 2340–1) 
… the [DDA] recognises the rights of citizens with a disability and their ability to participate 
… the absence of human rights of non-citizens with the same mix of skills and abilities is 
contradictory and out of step with international obligations. (New South Wales Office of 
Employment Equity and Diversity, sub. DR354, p. 9) 
… people with disabilities are often discriminated against in applying for residency and visas 
are rejected on the basis of a person's disability as a matter of course. … while there may be 
a health related basis to reject an applicant … being a person with a disability does not 
automatically provide a justifiable reason. (Disability Council of New South Wales, 
sub. DR291, p. 6) 
[The DDA] should also prevent a person who has a disability or has a dependent family 
member or spouse with a disability, being refused immigration where that person would 
otherwise be eligible. This exemption serves only to permit discrimination, even where all 
other criteria have been met, and frequently serves to condone stereotypes regarding the 
capacity of the individual. (Guide Dogs Association of South Australia and the Northern 
Territory Inc., sub. DR292, p. 4)  
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DIMIA provides detailed information about the basis for its decisions. For example, 
with regard to the health requirements for general skilled migration visas: 


A decision is made on, first, any detection of tuberculosis, … and then, of medical 
conditions which are likely to result in significant health treatment and community 
service costs in Australia, or which may use treatment or services in short supply. Some 
allowance is made for normal health and welfare costs (calculated as a multiple of 
average annual costs for an Australian). When the Medical Officer … is of the opinion 
that an applicant’s costs are beyond these and are therefore significant, this generally 
leads to refusal. The cost assessment takes no regard of whether a person has or intends 
to take private health insurance or make other financial or nursing arrangements to 
lessen the claim on public funds. (DIMIA 2004, p. 43) 


Second, DIMIA advised that for applicants who have not met the medical 
requirements for humanitarian, refugee, family and some other visa categories ‘it is 
possible for the Minister to waive the last requirement (to do with the cost of 
potential treatment)’ for compassionate or other compelling reasons.3 For sponsored 
employment visas (for permanent or long-term temporary entry), a health waiver 
may be granted if the sponsoring employer undertakes ‘to meet all costs related to 
the disease or condition’ of the applicant or dependents (Migration Regulations 
1994, s.4006A(2)). A waiver could enable, for example, a person with unique skills 
to be sponsored by an employer, subject to the employer meeting any health costs 
related to their (or their dependants’) pre-existing condition—not unlike 
pre-existing conditions clauses in health insurance policies. In such cases, it would 
be up to the employer to balance the value of the prospective employee to their 
business against the employee’s prospective health costs. 


Health requirement waivers are made at the discretion of the Minister (on advice 
from DIMIA and medical officers) and are mainly made for compassionate or 
family reasons. DIMIA (sub. DR365, p. 2) advised that health waivers are used 
regularly and that ‘people with disabilities can and do migrate to Australia’. 
NAPWA, for example, confirmed that discretion has been exercised to grant visas 
to people with HIV/AIDS, but said such cases were rare: 


There are cases … of compassionate circumstances … where people [with HIV/AIDS] 
can argue the economic case, in terms of them being able to cover their health costs and 
matters such as that, where visas have been granted, but they are the exception rather 
than the rule. (trans., p. 2338) 


Third, review processes are available for applicants whose visa application is 
refused on health or other grounds through the Migration Review Tribunal, the 
Refugee Review Tribunal and, in some cases (such as some onshore applicants), 
                                              
3 Waivers are not possible for offshore visa applicants who have untreated tuberculosis or other 


untreated diseases that may be a threat to public health in Australia. Applicants may be asked to 
re-apply following treatment. 
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Australia’s courts. Applicants are advised of ‘any review rights and provided with 
information on how to apply for review’ at the time of refusal (DIMIA 2003b). 
Further medical and other evidence can be submitted to a designated medical officer 
‘to have a fresh look’ at the case. Based on the opinion of the medical officer, the 
review body can then: affirm the original refusal, set aside the refusal, or refer the 
case to DIMIA officers for further consideration of a waiver (DIMIA 2003b). 


Exemption of administrative matters under the Migration Act and Regulations 


The DDA exempts not only the Migration Act and regulations from its 
discrimination provisions, but also ‘anything done by a person in relation to the 
administration’ of them (s.52(b)). This means all actions done in relation to the 
Migration Act and regulations are exempt from the DDA. Despite this, DIMIA 
advised that it has received legal advice to the effect that: 


… section 52 of the DDA does not exempt DIMIA from complying with the DDA in 
respect of premises it occupies. That is, DIMIA is required to provide appropriate 
disabled facilities at detention centres. (sub. DR365, p. 3) 


This approach to disability access is consistent with the DDA’s application to the 
administration of Commonwealth laws and programs (s.29) and with the 
Commonwealth Disability Strategy that applies to all Australian Government 
agencies (see appendix E). This approach is to be commended. It also indicates that 
the current exemption of all administrative actions done under the Migration Act 
may be wider than necessary. 


The Age Discrimination Act 2004 contains a similar exemption for anything done in 
the administration of the Migration Act 1958, the Immigration (Guardianship of 
Children) Act 1946 and their regulations. In its submission to the Senate inquiry 
into the Age Discrimination Bill, HREOC disagreed that all actions done under the 
Migration Act should be exempt. HREOC said that actions done in direct 
compliance of the law should be exempt, but discretionary acts done to administer 
immigration law (such as providing information or services to immigrants and 
applicants) should not, because to do so would be ‘inconsistent with the general 
thrust of the provisions in the Bill in relation to Commonwealth laws and programs’ 
(HREOC 2003j, pp. 21–2). A similar argument would appear to apply to the 
DDA—that is, that the exemption of all actions done under the Migration Act and 
its regulations is inconsistent with the general application of the DDA to the 
administration of all other Commonwealth laws and programs. 
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Conclusions on the Migration Act exemption 


The criteria for Australia’s various visa entry categories are designed to address a 
wide range of health, labour market, social welfare, financial and other government 
policy considerations. They are, by nature and design, discriminatory. Some of 
these criteria may indirectly discriminate against some people with disabilities, in 
that they will be less likely to meet the criteria than people with no disability. 
However, the Australian Government considers these entry criteria necessary for the 
health and welfare of the Australian community. Their exemption from the DDA 
(s.52(a)) is therefore appropriate. Care should be taken in applying and explaining 
visa entry criteria to people with disabilities, so as to minimise unnecessary 
perceptions of disability discrimination. 


On the other hand, the Productivity Commission considers general administrative 
functions, policies and practices under the Migration Act and its regulations should 
comply with the DDA in the same manner as other Commonwealth laws and 
programs (all of which are subject to the DDA and the Commonwealth Disability 
Strategy, see appendix E). Indeed, as noted above, DIMIA appears to have adopted 
this approach in some activities already. DIMIA agreed there may be a case for 
reviewing the Migration Act exemption and that: 


… general administrative actions taken under the Migration Act and regulations should 
be separated in principle from those areas of the Act that are directly relevant to the 
criteria and decision-making for Australian entry and migration. (sub. DR365, p. 3) 


However, DIMIA also emphasised that ‘particular care’ would need to be taken in 
separating ‘general administrative actions’ from ‘the criteria and decision-making 
for Australian entry and migration visa categories’ because the two parts are 
‘closely entwined’ and may significantly overlap (sub. DR365, p. 3). DIMIA should 
be consulted about any review or amendment of section 52 of the DDA. 


An exemption for the Migration Act 1958 and its regulations in the Disability 
Discrimination Act 1992 (s.52) is appropriate, but its current scope may be wider 
than necessary. 


The exemption of the Migration Act 1958 and its regulations in the Disability 
Discrimination Act 1992 (s.52) should be reviewed and amended to ensure it: 
• exempts only those provisions which deal with issuing entry and migration 


visas to Australia 
• does not exempt administrative processes under the Act and its regulations. 


FINDING 12.2 
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12.3 Exemptions for specific activities 


Many activities other than insurance and superannuation and the Migration Act are 
also expressly exempt from the DDA. Many of these exemptions are also only 
partial. They include: combat and peacekeeping duties in Australia’s armed forces 
and Australian Federal Police; special measures (that is, disability services intended 
to benefit people with disabilities); capacity-based wages for people with 
disabilities; and domestic duties in employment. Some functions of charities are 
also exempt (s.49), however, this exemption did not attract comments from inquiry 
participants and is not discussed here. 


Combat and peacekeeping duties 


The DDA exempts combat duties and peacekeeping by the defence forces (s.53) and 
peacekeeping services by the Australian Federal Police (s.54). However, the nature 
of these duties had to be prescribed in regulation, which was done in the Disability 
Discrimination Regulations 1996. Before the introduction of the regulations, this 
exemption did not operate, and discrimination against people with disabilities in 
these activities (primarily in the form of exclusion) had to be defended using 
inherent requirements, unjustifiable hardship or the ‘reasonableness test’ in indirect 
discrimination in the same manner as for other activities covered by the DDA. In 
the case of X v the Commonwealth ((1999) HCA 63), a person who tested positive 
to HIV was found to fail the inherent requirements for combat duty. In deciding on 
this case, the High Court observed that section 53: 


… would appear to have been incorporated into the Act precisely … to relieve the 
[Australian Defence Forces] from the necessity to conform with the Act in respect of 
such duties and services as specified, the ‘combat duties’ and ‘combat-related duties’ 
mentioned in section 53. (X v the Commonwealth (1999) HCA 63) 


HREOC disputed the need for this exemption in the DDA (sub. 219, p. 15) on the 
ground that ‘the concept of inherent requirements ought to be regarded as 
sufficient’. In its submission to the Senate inquiry into the Age Discrimination 
Bill—which contained an exemption for all Australian Defence Force positions 
rather than only combat-related positions as in the DDA (s.39(1) and schedule 1 of 
the Bill)—HREOC said such a wide exemption was inappropriate. It recommended 
replacing it with non-discriminatory recruitment tests (HREOC 2003j, p. 17). 


Without this exemption in the DDA, the defence forces would have to rely on the 
inherent requirements (see chapter 8) and indirect discrimination test of 
reasonableness (see chapter 11) in the same manner as civilian employers. This 
approach could be costly and create uncertainty until suitable legal precedents have 
been established. If a whole class of employment positions are known to be 
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unsuitable for people with disabilities, then a general exemption such as this one 
provides certainty and eliminates the need for expensive litigation on a case-by-case 
basis, which would be likely to achieve the same result as achieved by the 
exemption (in this case denial of employment in combat and peacekeeping duties). 


The limited exemptions in the Disability Discrimination Act 1992 for combat duties 
and peacekeeping services in the Defence Forces (s.53) and peacekeeping services 
by the Australian Federal Police (s.54) are appropriate and do not require 
amendment. 


Special measures for the benefit of people with disabilities 


‘Special measures’ that provide services, programs, facilities or funds that are 
‘reasonably intended’ to benefit people with disabilities are exempt from the DDA 
(s.45). This exemption aims to protect ‘special needs’ services and facilities for 
people with particular types of disabilities from being challenged by people who do 
not have the particular disability. 


Other anti-discrimination Acts in Australia contain similar exemptions for special 
disability services. As noted by the New South Wales Law Reform Commission in 
relation to that State’s Anti-discrimination Act 1977, ‘not every treatment that 
involves a distinction is discrimination’, and not all discrimination is unlawful. In 
particular, ‘benign discrimination’, where a person’s characteristics justify different 
treatment that is to their benefit (such as medical, social welfare or other treatment), 
should not be unlawful (NSW Law Reform Commission 1999, para. 3.41). 


HREOC argued that in one sense, this provision is not necessary because a person 
cannot make a valid claim of being discriminated against if they do not have the 
particular disability identified as necessary to secure an opportunity or benefit. 
However, HREOC also said the special measures exemption helps to protect 
information requests that are necessary or reasonable to establish eligibility for a 
benefit or opportunity directed at people with a disability (sub. 143, p. 11). 


HREOC expressed concern about the wide interpretation given to a similar 
provision in the ACT’s Discrimination Act 1991. The ACT Administrative Appeals 
Tribunal found that a similar provision protected any act done in the course of 
administering a beneficial program and not just beneficial acts. The National 
Council for Intellectual Disability was similarly concerned, stating: 


… there have been decisions which have held that once a service is characterised as a 
service for the purpose of meeting the ‘special needs’ of people with disability or an 
affirmative action program, then nothing done by the service provider in the course of 
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that program or service can constitute an act of discrimination on the ground of 
disability even if the same action would be an act of discrimination in a similar context 
of a person without a disability. (sub. 112, p. 12) 


HREOC (sub. 143) suggested that the appropriate test under the DDA is whether 
the action complained of was reasonably intended to be beneficial, not whether it 
occurred in the administration of a program or facility intended overall for 
beneficial purposes. Alternatively, the National Council for Intellectual Disability 
suggested looking to US legislation for an example of how to apply discrimination 
legislation to disability services: 


One alternative is to follow the US approach of legislating to require service providers 
to deliver their services in the ‘least restrictive environment’ and with ‘maximum 
integration’ within the community. (sub. 112, p. 12) 


In response, HREOC (sub. 219, p. 7) said this idea could be useful, but noted the 
principles suggested—least restriction and maximum integration—are relevant to 
all goods and services and not just to special disability services. The National 
Council for Intellectual Disability’s suggestion might be more relevant to service 
charters for disability services (such as those developed under the Commonwealth, 
State and Territory Disability Agreement, see chapter 15 and appendix E) than to 
anti-discrimination legislation. 


Conclusions on the special measures exemption 


The Productivity Commission considers that the reason for introducing the special 
measures exemption—to ensure it is lawful to do things for the benefit of people 
with disabilities—is still relevant but has been misinterpreted or misunderstood. As 
stated in chapter 2, the DDA is aimed at eliminating discrimination on the ground of 
disability, so as to promote equality of opportunity for people with disabilities. The 
DDA does not (and cannot) aim to achieve equality of outcomes or of resources.  


The eligibility, availability and quality of disability services are often the subject of 
complaint by people with disabilities, but rarely on the ground of discrimination. 
Some people might consider their access to disability services inadequate, 
inappropriate, undesirable or even unfair, but these problems are rarely due to 
disability discrimination. Complaints about them should be addressed directly 
through appropriate complaint mechanisms, such as those operated by State and 
Territory government health departments, disability services commissions and 
ombudsmen, and not through the DDA. 


The Productivity Commission considers that it is therefore appropriate that the 
DDA does not apply to the establishment, funding or eligibility criteria for disability 
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services designed to benefit particular groups in the community. However, the 
exemption should be clarified to ensure that people with disabilities are not 
discriminated against in the general administration of special disability services. 
Premises for special services, for example, should be accessible to all, and 
information about special services should be available in accessible formats to 
people with all types of disability who want to find out about those services. 


An exemption for ‘special measures’ that are reasonably intended to benefit people 
with disabilities in the Disability Discrimination Act 1992 (s.45) is appropriate, but 
its current scope is unclear. 


The exemption in the Disability Discrimination Act 1992 for ‘special measures’ 
that are reasonably intended to benefit people with disabilities (s.45) should be 
amended to clarify that it: 
• exempts the establishment, eligibility criteria and funding of these measures  
• does not exempt general actions done in their administration. 
 


Capacity-based wages for people with disabilities 


Under section 47(1)(c) of the DDA, it is not unlawful to discriminate against a 
person with a disability by paying them a capacity (or productivity)-based wage, as 
long as this wage is consistent with an Award, a certified agreement or an 
Australian workplace agreement, and the person would otherwise be eligible for the 
Disability Support Pension. 


Many workers with a disability who are employed either in the ‘open’ labour 
market, or in the ‘supported employment’ labour market (also known as ‘business 
services’ or ‘sheltered workshops’) receive wages lower than full wages, based on 
their assessed relative capacity (or productivity). One scheme for assessing relative 
capacity is the federal Supported Wage System.  


The Australian Government has developed a wage assessment tool as part of its 
Quality Assurance System reforms of disability services.4 This tool is intended to 
assist business service providers to meet National Disability Services Standards 9, 


                                              
4 The wage assessment tool was introduced on 21 April 2004 as part of new financial supports and 


wage increases for people with disabilities employed in business services (Howard 2004). 
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which applies to the employment of people with disabilities. The tool allows 
business service providers to calculate the wages of their employees on the basis of 
capacity, competency and registered Awards or agreements. Its adoption by 
business services providers will be a condition of continued Australian Government 
funding after December 2004 (subject to some flexibility, so as not to disadvantage 
any person with a disability who is employed in business services). 


A number of inquiry participants criticised the wages paid by business services 
providers (Job Watch, sub. 90; National Council in Intellectual Disability, sub. 112; 
New South Wales Council for Intellectual Disability, sub. 117; Disability Action 
Inc., trans., p. 929; Intellectual Disability Review Panel, sub. 207). They had four 
main criticisms. 


• Wages are often not based on any Award or agreement registered by the 
Australian Industrial Relations Commission (AIRC). 


• Capacity assessments are often not conducted by accredited, independent 
assessors. 


• Employees are often not able to make informed decisions about their pay and 
conditions (for the purpose of making workplace agreements). 


• The AIRC is not obliged to only make Awards or certify agreements containing 
a Supported Wage System clause. 


Some of these issues have been raised in complaints to HREOC (under the DDA) 
and to the AIRC (under the Workplace Relations Act 1996).  


Inquiry participants indicated there is uncertainty about how the DDA applies to 
these business services. Some considered that the specific provisions of 
section 47(1(c)) should govern capacity-based wages paid in the business services 
sector (Job Watch, sub. 90, sub. 215; HREOC, sub. 143). However, the Intellectual 
Disability Review Panel (sub. 207) argued that business services could be 
characterised as ‘special measures’ and hence be exempt from the DDA under the 
‘special measures’ exemption (s.45).  


The Productivity Commission considers that any uncertainty about the application 
of the DDA (and especially of the special measures exemption) to business services 
should be clarified. It is a general principle of statutory interpretation that specific 
provisions take precedence over general provisions. Therefore, the special measures 
exemption (s.45) should not apply to capacity-based wages that are governed by 
section 47 of the DDA. 


Job Watch suggested that section 47 of the DDA be amended to prescribe the 
Supported Wage System wage assessment tool as the only method to be used by 
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employers wishing to offer capacity-based wages. Job Watch also suggested that the 
DDA be amended to require the AIRC and State tribunals to only register Awards 
or agreements that include a Supported Wage System clause (sub. 90, sub. 215). 


The Productivity Commission considers that it is not desirable either to prescribe a 
particular wage assessment tool within the DDA, or to include in the DDA a 
reference to the operation of the AIRC and State tribunals. The AIRC is entrusted 
with applying the Workplace Relations Act, which contains a requirement to adhere 
to the principles of the DDA in industrial relations. The Productivity Commission 
shares HREOC’s wish to move the issue of wages for people with disabilities into 
the mainstream (HREOC, sub. 219). 


The current provisions of the Disability Discrimination Act 1992 dealing with 
capacity-based wages are appropriate (s.47(1)(c)). However, there is some 
uncertainty about the interaction between provisions dealing with capacity-based 
wages and the exemption for ‘special measures’ (s.45). 


The Disability Discrimination Act 1992 should be amended to clarify that the 
general exemption for ‘special measures’ (s.45) does not apply to wages paid to 
people with disabilities. Wages should be subject to the specific provisions for 
capacity-based wages in the Act (s.47(1)(c)). 


Domestic duties in employment 


Within some areas of activity listed in the DDA, there are small, specific 
exemptions. Domestic duties are exempt from the employment provisions of the 
DDA. A similar exemption appears in virtually all Australian anti-discrimination 
legislation, including the federal race and sex discrimination Acts and the State and 
Territory Acts. 


Two inquiry participants questioned the need for the domestic duties exemption in 
the employment section of the DDA: 


Such an anomaly needs to be addressed as discrimination against an employee should 
be unlawful regardless of the ‘type’ or location of employment. Other employees 
within the home (eg contract workers, support workers and attendants) are covered 
under the Act, thus it is not merely the location but the ‘type of duties’ that are 
exempted. (Joe Harrison sub. 55, p. 8; Disability Council of New South Wales, sub. 64, 
p. 20) 
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HREOC indicated that it does not know the underlying rationale for the domestic 
duties exemption in the Act (HREOC, trans., p. 1143) and that it favoured a review 
of the extent of this exemption (sub. 219, p. 13).  


A similar exemption for domestic duties appears in the Age Discrimination Act 
2004. The explanatory memorandum for the Bill to this Act explains the exemption 
‘reflects the distinction between public life, where age discrimination is prohibited, 
and private life where a greater degree of individual choice is recognised’ 
(para. 45). This argument is likely to be relevant to disability discrimination also. 


12.4 Exemptions for prescribed laws  


The Disability Discrimination Regulations 1996 list the ‘prescribed laws’ referred 
to in section 47(2) of the DDA, which states that it is not unlawful under the DDA 
for persons to do something in compliance with a prescribed law. All of the current 
eight prescribed laws are from New South Wales and South Australia (table 12.1). 


Table 12.1 Prescribed laws, Disability Discrimination Regulations 1996 


Jurisdiction Act or Regulation Sections or clauses 
New South Wales Mental Health Act 1990 All 
New South Wales Mental Health Regulations 1995 All 
New South Wales Motor Traffic Regulations 1935 10(1)(c) and 11 
South Australia Firearms Act 1977 20 and 20A 
South Australia Motor Vehicles Act 1959 88 and 148 
South Australia Education Act 1972 75(3) and 75A 
South Australia Industrial and Employee Relations (General) 


Regulations 1995 
 
11 


South Australia Workers Rehabilitation and Compensation Act 1996 30A and schedule 3 


Source: Disability Discrimination Regulations 1996, Schedule 1 (regulation 2A). 


HREOC supported the mechanism for prescribing laws, which it considered was  
… an appropriate means for determining when the DDA should give way to other laws, 
noting that this mechanism provides for scrutiny through provision for parliamentary 
disallowance as well as through consultation between governments. (sub. 143, p. 14) 


The South Australian Government (sub. DR356) also supported the mechanism. It 
argued that the reasons for prescribing its laws are still relevant and indicated it 
would formally request the retention of all its prescribed laws. 


By contrast, the National Council on Intellectual Disability was critical of the 
mechanism (sub. 112, p. 11). Similarly, the Physical Disability Council of NSW 
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recommended removing all exemptions, including actions taken under prescribed 
laws (sub. 78). 


The Productivity Commission considers that the option for prescribing laws 
provides a useful mechanism for identifying when governments consider other laws 
should take priority over the DDA. However, the Commission notes the mechanism 
for prescribing legislation has been used inconsistently. As noted, New South Wales 
and South Australia are the only States to have prescribed legislation; other 
jurisdictions have similar legislation, but have chosen not to have it prescribed. 
These governments might believe that their laws fall within other exemptions 
contained in the DDA, or that the defences within the Act would apply. 


The Disability Rights Network of Community Legal Centres (sub. 74) suggested 
that the list of prescribed laws be reviewed regularly or have a time limit: 


Whatever gets prescribed should be reviewed because things change. It shouldn’t just 
be permanent exemption. (trans., p. 401). 


HREOC noted the advantages of this approach: 
It may be appropriate to consider whether the power to prescribe laws should be for 
five years at a time similar to the temporary exemption power to ensure that the reasons 
for prescription remain current and that other laws provide for access and equity as far 
as is feasible (which may change over time including with technical developments). 
(sub. 219, p. 14) 


The Productivity Commission recognises the advantages of introducing a time limit, 
of say five years, on laws prescribed under section 47. They should then be subject 
to review by the Attorney General. The Commission considers that it would be 
desirable to review the current prescribed laws as soon as possible. In doing so, the 
rationale for the inconsistent treatment of similar legislation in other States and 
Territories could be addressed. The South Australian Government (sub. DR356) 
argued that the relevant South Australian government agencies should be consulted 
before any changes are made to the current list of laws. The Commission considers 
it appropriate to give the New South Wales and South Australian Governments the 
opportunity to justify the ongoing prescription of their legislation.  


There is no consistency in the prescription of laws under section 47 of the Disability 
Discrimination Act 1992. Some State laws are currently exempted by prescription, 
while similar laws in other States and Territories are not. 
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The laws prescribed under section 47 of the Disability Discrimination Act 1992 
should be reviewed every five years to ensure that the reasons for their 
prescription remain current. The laws that are currently prescribed should be 
reviewed as soon as possible and delisted if necessary. 


12.5 Exemptions for health and safety reasons 


The DDA exempts actions that are necessary to protect the public from infectious 
diseases. Measures that are ‘reasonably necessary to protect public health’ where a 
person’s disability is an infectious disease are exempt from the DDA (s.48). 
HREOC considered that this exemption has operated appropriately. Most other anti-
discrimination Acts in Australia and other countries that include disability as a 
ground for discrimination include a similar exemption for infectious disease. 
However, unlike some other anti-discrimination Acts, the DDA does not exempt 
actions that are considered necessary for health and safety reasons more generally. 


There are many health and safety regulations that apply in different contexts in 
Australia (such as employment, education and public safety). Some inquiry 
participants were concerned about potential conflict between the DDA and health 
and safety laws, and the lack of ‘protection’ from DDA complaints in these cases 
(box 12.5). 


Gleeson CJ in Purvis v New South Wales (Department of Education and Training) 
((2003) HCA 62) implied that where there is serious conflict between the DDA and 
occupational health and safety laws, the latter may override the former in practice: 


In construing the Act, there is no warrant for an assumption that, in seeking to protect 
the rights of disabled pupils, Parliament intended to disregard Australia’s obligations to 
protect the rights of other pupils. Furthermore, a contention that the legislative power of 
the Commonwealth Parliament extends to obliging State educational authorities to 
accept, or continue to accommodate, pupils whose conduct is a serious threat to the 
safety of other pupils, or staff, or school property, would require careful scrutiny. 
(Purvis v New South Wales (Department of Education and Training) (2003) HCA 62, 
p. 3) 


However, this intention is not evident in the DDA. Further, the DDA is silent about 
conflicts with other health and safety regulations, such as those covering air safety.  
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Box 12.5 Health and safety and the DDA 
Some inquiry participants were concerned that where the DDA conflicts with health and 
safety requirements, the obligations under the DDA could prevail and jeopardise health 
and safety:  


If the DDA were in direct conflict with State [occupational health and safety] legislation, the 
DDA would prevail to the extent of any inconsistency, due to section 109 of the 
Commonwealth Constitution. Within the DDA, there are no express exceptions relating to 
occupational health and safety or the general health and welfare of others. Whilst there is a 
so-called ‘defence’ of unjustifiable hardship, this is difficult to establish for government 
respondents and, in respect of schools, does not apply once a student is enrolled at the 
school. (Victorian Government, sub. DR367, p. 6) 
It is essential that employers retain their ability to deal with unacceptable behaviour in the 
workplace, without being faced with discrimination complaints from persons arguing that 
their unacceptable behaviour was a symptom of, say, their depressed state or their addiction 
to a prohibited substance. Under occupational health and safety laws, employers have a 
duty of care towards employees, contractors, customers and all other persons in the 
workplace. Very large penalties apply if duties of care are breached. (Australian Industry 
Group, sub. DR326, pp. 8–9) 
Schools are genuinely struggling in trying to accommodate the needs of students with 
disabilities with their duty of care obligations to other students and staff. … Schools should 
have the flexibility and capacity to make decisions to protect the welfare of the student with a 
disability and the welfare of other students and staff. (Association of Independent Schools of 
South Australia, sub. DR357, p. 2) 
… it may be possible to seek to use the [DDA], or to argue that it can be used, to prevent the 
prohibition of smoking in enclosed workplaces and public places. Certainly, anecdotal 
evidence indicates that some employers and occupiers of public venues are concerned 
about the possibility of action being taken against them under the [DDA] by a person who 
smokes in the event that they do introduce a prohibition, and that this concern may play a 
role in dissuading them from doing so. (Cancer Council Victoria, sub. DR294, p. 2) 
… our fundamental concern is with [how] a conflict between the obligations imposed by the 
Commonwealth, through the Attorney-General’s standards, and the aviation safety 
requirements imposed by the Commonwealth Civil Aviation Safety Authority would be 
resolved. (Australian Airports Association, trans., pp. 2138) 


By contrast, other inquiry participants were concerned that legislation covering health 
and safety issues, particularly occupational health and safety legislation, was being 
used to undermine the rights of people with disabilities: 


…this [Occupational Health and Safety] legislation is taking precedence over the needs of 
the children, yet the departments have a policy on inclusive education … I’m really scared 
that a lot of kids are going to be adversely affected but it’s not just a problem that’s going to 
come up within the education system. It could be in employment, it could be in all sorts of 
areas when they’ve got to address issues of challenge, in my view. (People with Disability 
Australia, trans., p. 2473) 
… it doesn’t take into account the fact that people’s lives are being significantly restricted by 
the application in a very rigid way of those sorts of [health and safety] considerations. (Action 
for Community Living Inc., trans., p. 2670)  
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This conflict between the DDA and health and safety or air safety obligations raises 
issues about consistency between Australian Government laws generally; and about 
whether occupational health and safety obligations should take priority over DDA 
requirements specifically. 


As a matter of principle, any new legislation introduced by the Australian 
Government (including subordinate regulation such as disability standards) should 
be consistent with existing legislation (Banks 2003). A number of processes are 
available for ensuring consistency: first, the Attorney-General’s Department has a 
role in identifying any potential conflicts between new and existing Australian 
Government legislation; second, all new legislation affecting business must be 
accompanied by a regulation impact statement, which considers the costs and 
benefits of a regulatory proposal, including interactions with existing legislation; 
and third, with respect to the DDA, HREOC has powers to comment on 
inconsistencies (see chapter 9). 


There are a number of options for addressing the potential conflict between the 
DDA and health and safety requirements specifically: 


• make no changes to the current arrangements 


• grant temporary exemptions for organisations facing conflicts between the DDA 
and health and safety obligations  


• prescribe health and safety legislation (including regulations) 


• address health and safety issues in disability standards 


• introduce a general exemption for health and safety matters. 


Each of these options is discussed below.  


No change to the current arrangements 


The first option for resolving any potential inconsistency between the DDA and 
health and safety regulations is to do nothing. According to NAPWA, the DDA 
does not override health and safety legislation (including subordinate regulations): 


The DDA … already contains significant defences available to employers, service 
providers and accommodation providers that take into account safety concerns. The 
DDA does not require employers or service providers to not discriminate against 
someone if this would result in a safety risk. For example, an employer can lawfully 
discriminate against a person provided that the person is unable to properly perform the 
functions of the job, including ensuring the health and safety of others (the section 
15(4) ‘inherent requirements’ defence has been interpreted by the courts in this way). 
(sub. DR315, p. 2) 
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The main advantage of this approach is its simplicity because it relies on existing 
defences within the DDA. Further, there is little direct evidence of conflicts 
between the DDA and other health and safety requirements. 


However, this option provides little certainty for organisations if and when conflicts 
arise. Organisations would have to rely on the complaints process to determine the 
extent to which complying with the DDA would result in unjustifiable hardship (see 
chapter 8). Some participants (such as the Australian Airports Association, sub. 
213) expressed concern about whether health and safety issues are given sufficient 
practical consideration in unjustifiable hardship cases.  


Because it relies on individual complaints, this option does not address the 
underlying, systemic conflict between health and safety and DDA requirements.  


Grant temporary exemptions 


Second, organisations could seek a temporary exemption from the general 
provisions of the DDA. HREOC suggested that this may be an appropriate course of 
action in the short term while long term solutions (such as prescribing laws or 
formulating disability standards) are being developed: 


… the exemption mechanism is available and … one of the purposes for which we see 
that power as legitimate is to provide people with certainty while legislative or 
regulatory issues are resolved. (trans., p. 2862) 


Like the first option, the main advantage of this approach is its simplicity: it 
requires no changes to the DDA. It may provide organisations with some certainty 
in the short term, but it does not provide a long term solution. Temporary 
exemptions are issued for a maximum of five years, with no guarantee of renewal, 
and are granted at HREOC’s discretion. Further, temporary exemptions would not 
generally address systemic conflicts. The Australian Airports Association 
considered this an inappropriate response: 


Suggesting that airports must seek exemption under the Disability Discrimination Act 
on the basis of ‘unjustifiable hardship’ completely fails to resolve those conflicts in any 
satisfactory way. (sub. 213, p. 11) 


Prescribe health and safety obligations 


Third, health and safety legislation (including regulations) could be prescribed 
under section 47(2) of the DDA. As discussed above, acts done in compliance with 
a prescribed law are not unlawful under the DDA. The Australian Airports 
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Association suggested prescribing Civil Aviation Safety Authority (CASA) 
regulations that potentially conflict with the transport disability standards: 


Section 47(2) of the Disability Discrimination Act 1992 allows regulations to be made 
to resolve conflict of this nature. We believe this avenue should be used rather than 
leaving airports in a state of doubt and uncertainty as to their legal obligations. 
(sub. DR285, p. 1) 


This option is most effective in providing the certainty that many organisations are 
seeking. The Productivity Commission’s recommendation to review the list of 
prescribed laws every five years would ensure the reasons for their prescription 
remain relevant, and provide reassurance to people with disabilities that the 
prescribed health and safety laws cannot be used to undermine the objectives of the 
DDA in the long term. However, these regular reviews would carry some 
administrative costs. 


This option could not be used in all cases of inconsistency between the DDA and 
health and safety requirements because not all health and safety requirements are 
enforced through legislation. For example, air safety requirements can be imposed 
as licence conditions (Australian Airports Association, trans., p. 2140).  


Include in disability standards 


Fourth, any conflicts between health and safety requirements and the DDA could be 
addressed in disability standards, where they exist. The disability standards for 
accessible public transport include a review mechanism, which means that they 
must be reviewed within five years of their introduction and then every five years 
after that (a similar process has been included in the draft disability standards for 
access to premises). HREOC suggested this as a means of addressing the concerns 
raised by the Airports Association of Australia about the potential for conflicts 
between the transport disability standards and CASA air safety requirements:  


The standards set up a review process which allows for these issues to be raised and 
there’s an ongoing accessible public transport and national advisory committee process 
which has modal subgroups for bus, rail, taxis. The aviation one hasn’t met as often as 
the others, but the capacity for it is there. (HREOC, trans., p. 2863) 


Similarly, the Disability Discrimination Commissioner, Dr Sev Ozdowski, 
suggested that there ‘may be a role for standards in addressing some specific issues 
including perhaps about the relationship between occupational health and safety 
laws and discrimination laws’ (Ozdowski, 2003a, p. 5). 


Addressing any conflict directly through disability standards would provide 
certainty to the organisations to whom they apply. However, it would not address 
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conflicts in areas not covered by disability standards. The Productivity Commission 
noted in chapter 14 that it is unlikely that disability standards will be developed for 
all areas covered by the Act, particularly employment, which is an area where the 
potential for conflict is high. Further, the Commission found that the process for 
developing standards is very slow, and hence this option will not address conflicts 
in the short term.  


Using disability standards to give priority to health and safety requirements over the 
general provisions of the DDA may also be construed as using standards to extend 
the scope of the Act because no such exemption exists in the Act. The Productivity 
Commission recommends against using disability standards to alter the fundamental 
scope of the DDA elsewhere in this report (see chapter 14).  


A general exemption for health and safety 


Finally, the DDA could be amended to provide a general exemption for actions 
done to protect health and safety. The Cancer Council Victoria submitted that: 


… the operation of the Disability Discrimination Act 1992 (Cth) would be enhanced by 
the inclusion of a section that exempts ‘discrimination which is reasonable in order to 
protect the health or safety of any person or of the public generally’ from the operation 
of the Act, or a similarly worded section. (sub. DR294. p. 1) 


A general exemption for health and safety reasons appears in other 
anti-discrimination laws (box 12.6).  


HREOC noted ‘it may be desirable … to consider means of improving coordination 
between anti-discrimination and health and safety laws’ (trans., p. 2858). However, 
it submitted that any change to the DDA to allow a general exemption for a health 
and safety matter: 


… should not lead employers or others to believe that people with disabilities generally 
present health and safety risks. … Or, for that matter, that discriminatory measures are 
a generally necessary and permissible response to such risks. (trans., p. 2859) 


The Productivity Commission considers that if such an exemption were available in 
the DDA, it must be clearly and narrowly defined, so that merely claiming there is a 
health and safety problem would not be enough of itself to trigger the exemption. 
The (otherwise discriminatory) proposed action would need to meet criteria such as: 


• it is truly necessary to protect the health and safety of others and/or the person 
who would otherwise be unlawfully discriminated against 


• it is reasonable in the circumstances 


• there is no reasonable alternative that would avoid the discriminatory action 
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• reasonable adjustments to address the discrimination should have been 
attempted, unless they would cause an unjustifiable hardship (see chapter 8). 


 
Box 12.6 Health and safety provisions in anti-discrimination legislation 
The Equal Opportunity Act 1984 (Victoria) states: 


s.80(1) A person may discriminate against another person on the basis of impairment or 
physical features if the discrimination is reasonably necessary: 
(a) to protect the health or safety of any person (including the person discriminated 


against) or of the public generally;  
(b) to protect the property of any person (including the person discriminated against) or 


any public property. 


The Human Rights Act 1993 (New Zealand) does not ‘prevent different treatment 
based on disability’ in employment where: 


s.29(b)… the environment in which the duties of the position are to be performed or the 
nature of those duties, or of some of them, is such that the person could perform 
those duties only with a risk of harm to that person or to others, including the risk of 
infecting others with an illness, and it is not reasonable to take that risk. 


The Disability Discrimination Act 1995 (UK) states discriminatory treatment in the 
provision of goods, services and facilities is justified only if: 


s.20(3) (a) in the opinion of the provider of services, one or more of the conditions 
mentioned in subsection (4) are satisfied; and 


 (b) it is reasonable, in all the circumstances of the case, for him to hold that opinion. 
… (4) (a) in any case, the treatment is necessary in order not to endanger the health or 


safety of any person (which may include that of the disabled person).   
 


Conclusion on health and safety issues 


A number of inquiry participants were concerned about inconsistencies between the 
DDA and health and safety requirements. As a matter of principle, any new 
legislation introduced should be consistent with existing legislation. Government 
processes should, as a rule, minimise any potential inconsistencies. Further, the 
DDA has a range of mechanisms already in place to address this issue. These 
include the unjustifiable hardship defence, which the Productivity Commission has 
recommended be extended to all areas covered by the DDA (see chapter 8), 
temporary exemptions and the power to prescribe laws and regulations.  


It would be possible to go further and amend the DDA to provide a general 
exemption for health and safety reasons similar to that applying in some other 
jurisdictions. However, as a rule, new regulations should only be implemented 
where there are demonstrable problems and regulation is the best way of addressing 
them. The Productivity Commission considers that the current mechanisms appear 
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adequate to address inconsistencies between the DDA and health and safety 
requirements. It does not appear necessary to amend the DDA to include a specific 
exemption for health and safety matters at this stage.  


Potential exists for conflict between the Disability Discrimination Act 1992 and 
health and safety laws and other requirements. A range of options is available for 
addressing this issue. 


12.6 General conclusions on exemptions 


The DDA contains a number of exemptions that mean disability discrimination is 
not unlawful in specified situations. The Productivity Commission recommends 
retaining these exemptions. The reasons for retaining these exemptions include: 


• to clarify the intent of the legislators regarding the scope of the DDA (for 
example, that it is not unlawful to discriminate to the benefit of people with 
disabilities, such as by providing ‘special measures’ or services for them) 


• to provide certainty where the DDA might otherwise be ambiguous (for 
example, in determining what are the ‘inherent requirements’ of combat duties) 


• to reduce (potentially unnecessary) legal processes and transaction costs 


• to address other important Government policy objectives (for example, in 
migration policies or in the provision of special measures and programs). 


However, some clarification of the scope and application of the exemptions seems 
necessary. In principle, any exemptions that are deemed necessary should be: 


• kept to the minimum necessary to address the area of activity identified as 
requiring an exemption (for Government policy, community or other reasons) 


• clearly defined and supported by appropriate explanatory material 


• clearly justified for national policy reasons and community-wide benefits 


• of a form that does not set up new discriminatory barriers (for example, they 
should exempt types or areas of activity, rather than groups or classes of people) 


• able to operate in a transparent, consistent and accountable manner. 


On balance, some exemptions from the DDA are appropriate. They must be clearly 
defined and restricted to only those actions for which an exemption is necessary for 
public policy reasons. 


FINDING 12.7 
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13 Complaints 


The main mechanism for enforcing compliance with the Disability Discrimination 
Act 1992 (DDA) is the complaints process established under the Human Rights and 
Equal Opportunity Commission Act 1986 (HREOC Act). The complaints process is 
directly targeted towards achieving the first object of the DDA—eliminating 
discrimination on the ground of disability. It also contributes to the second object—
ensuring equality before the law—by providing an avenue for people with 
disabilities to enforce their rights. Similarly, it contributes to the third object, 
attitudinal change, by promoting awareness of the rights of people with disabilities.  


This chapter examines the general strengths and weaknesses of the complaints 
process and the respective roles of the Human Rights and Equal Opportunity 
Commission (HREOC) and the Federal Court and Federal Magistrates Court 
(‘federal courts’), and makes several recommendations for improving the 
complaints process. 


13.1 Strengths and weaknesses of the complaints 
process 


The HREOC Act complaints process commences with a conciliation phase 
conducted by HREOC. If agreement cannot be reached, complainants have the 
option of proceeding to the federal courts (see chapter 4).  


Strengths 


The main strength of the complaints process is its ability to address individual 
instances of discrimination. The existence of a complaints process can deliver 
benefits, even in the absence of a formal complaint (Disability Council of NSW, 
sub. 64, p. 15). In some cases it can also address systemic discrimination, although 
other DDA mechanisms have greater effects at a systemic level (see below). 


By first attempting relatively informal conciliation, the complaints process can often 
redress discrimination without the stress, delays and cost of court proceedings. The 
complaints process attempts to balance education and awareness raising (through 
conciliation) with coercion (through the courts).  
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Conciliation 


An initial emphasis on conciliation reflects the DDA’s aim of changing attitudes 
and improving understanding of the rights of people with disabilities. Alternative 
models that relied solely on adversarial processes could encourage negative 
attitudes and lead to resentment of people with disabilities (see chapter 10).  


Many inquiry participants acknowledged the benefits of conciliation as an 
alternative to the courts, including the National Council of Independent Schools’ 
Associations (sub. 126), the Investment and Financial Services Association 
(sub. 142) and the Anti-Discrimination Board of New South Wales (sub. 101). 


Confidentiality 


There is no legal requirement in the DDA or HREOC Act for all aspects of a 
complaint to be kept confidential.1 In practice, the parties are left to agree on how 
confidential they want to keep the details of the complaint and the conciliation 
outcome. In most cases, HREOC investigates complaints in a confidential fashion 
and publishes conciliation outcomes in a ‘confidentialised’ form that does not 
identify the parties. Complaints are investigated openly in two situations: first, when 
HREOC decides to investigate a complaint through a public inquiry; and second, 
when a terminated complaint is taken to the federal courts for public hearing.  


The confidentiality of individual complaints preserves the privacy of complainants 
and respondents. This might encourage more complaints to be brought forward. 
Participants such as the Equal Opportunity Commission Victoria noted the 
importance of confidentiality for some complainants (sub. 129, p. 15). 


By avoiding possible negative publicity for respondents, confidentiality might also 
encourage better outcomes in the conciliation process (Blind Citizens Australia 
(sub. 72, p. 16). However, confidential conciliation shields respondents from public 
scrutiny that might encourage future compliance with the DDA.  


The Productivity Commission recognises that confidentiality can encourage: 
complainants to come forward; the parties to contribute frankly to conciliation; and 
respondents to take remedial action that they might resist if it meant publicly 
admitting to discrimination. On the other hand, confidentiality can limit the spread 


                                              
1 Under the HREOC Act, HREOC has discretion over disclosing details of a complaint (s.14). 


However, if HREOC decides to hold a compulsory conference, that conference must be held in 
private (s.46PK(2)). If a complaint is terminated, the President of HREOC may make a written 
report on the complaint to the Federal Court or the Federal Magistrates Court, but the report must 
not set out anything said or done in the course of the conciliation (s.46PS). 
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of useful information. On balance, the Productivity Commission considers that the 
parties should determine the level of confidentiality, but that HREOC should give as 
much publicity to outcomes as possible while maintaining that confidentiality. 


Weaknesses 


The effectiveness of the complaints process depends to a large extent on its 
accessibility to complainants. The Equal Opportunity Commission Victorian 
summarised many of the barriers to access: 


… our estimate is that some 70 per cent of people who think they’ve had their rights 
abused, generally across the board, in fact elected not to bring a complaint. It might be 
because of fear of victimisation or the cost. Sometimes it’s barriers, it’s the nature of 
the process itself. They fear the legalism, they fear the cost, they fear the exposure that 
a complaints process can entail. (trans., p. 1895) 


General barriers to access are discussed below. Particular barriers to access for 
people with multiple disadvantages are discussed in chapter 5. 


Costs of making a complaint 


Although there is no fee for lodging a complaint with HREOC, the process can still 
involve both financial and non-financial costs. Additional costs are likely if the 
complaint is heard formally in the Federal Court. Costs can include:  


• general costs of learning about the complaints process—many people need 
assistance from an advocate or lawyer 


• costs of preparing a complaint, including the cost of the time required, which 
could be significant if the complaints process is drawn out 


• costs of legal representation (box 13.1) if the person requires it but does not 
qualify for government sponsored legal aid or pro bono (free) assistance from 
private law firms 


• costs associated with losing at court. If the complainant loses, there is a risk that 
they will have to pay the respondent’s costs  


• significant ‘intangible’ (non-monetary) costs, particularly related to stress 
(box 13.1).  
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Box 13.1 Costs of making complaints  
There can be substantial tangible costs associated with making a complaint, especially 
if the complainant proceeds to the federal courts. Costs of legal representation in the 
federal courts are generally higher than those faced during HREOC conciliation.  


Advice to HREOC from specialist legal firms operating in this area suggests that costs for 
one party alone are likely to be of the order of: 
$5,000–$10,000 for a HREOC conciliation process; and 
$30,000–$40,000 for a Federal Magistrates Court hearing, typically lasting two days. 
(Australian Building Codes Board 2004, p. 22) 


The Australian Taxi Industry Association noted: 
A major metropolitan network advised that in one case initiated by an individual that has so 
far proceeded to the Federal Magistrates Court, its legal costs have exceeded $76,000, with 
the risk of escalating costs depending on the outcome of the case and any subsequent 
appeals. (sub. DR311, p. 5)  


There are also intangible costs associated with making a complaint. It can be stressful 
for both parties, but particularly for complainants unused to such processes 
(Queensland Council of Carers Australia in Carers Australia sub. 32).  


Many people with disabilities have conditions that can be exacerbated by the  stress 
associated with making a complaint. Advocacy Tasmania noted: 


If people have a mental health disability which is active at the time, they often find the stress 
of making a complaint to the Commission too stressful on top of managing their mental 
health problems. Alternatively they are fearful that taking up a complaint will put too much 
stress on them and they may then become unwell. (sub. 130, pp. 2-3) 


Sources: Advocacy Tasmania sub. 130; Australian Building Codes Board 2004; Australian Taxi Industry 
Association sub. DR311.  
 


Many inquiry participants argued that concern over costs discouraged disability 
discrimination complaints, particularly at the court stage (Public Interest Advocacy 
Centre, sub. 102; Disability Discrimination Legal Service, sub. 76; Law Institute of 
Victoria, sub. 81; Australian Federation of Deaf Societies, sub. 233). In a survey 
conducted by HREOC in 2002,2 26 per cent of complainants whose complaints 
were not conciliated stated that they did not proceed to court because of cost. 
Almost 30 per cent of complainants who settled despite being dissatisfied with the 
settlement terms did so because they thought the costs of court action would be too 
high (HREOC 2002f, pp. 18–19).3 
                                              
2 The survey covered complaints made under the Racial Discrimination Act 1975, Sex 


Discrimination Act 1984 and the DDA in 2001, but gives a broad indication of the views of 
complainants under the DDA. 


3 The percentage of complainants whose complaints were not conciliated but who did not proceed 
to court because of costs is, coincidentally, the same for those who did not proceed to court 
because of the complexity of the process (26 per cent). Likewise, the percentage of complainants 
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The Australian Taxi Industry Association argued that ‘these percentages are 
probably not unrepresentative of commercial disputes generally where court costs 
are a major factor in people settling for less than their ideal outcome’ (sub. DR311, 
p. 4). The Productivity Commission acknowledges that court costs might discourage 
commercial and other court cases but considers that the financial situation of 
disability discrimination complainants is likely to make them much more risk averse 
than parties to commercial disputes. In both cases, parties are influenced by the 
expected outcome (balancing the chance of winning against the chance of losing 
and associated outcomes). But discrimination complainants are likely to be much 
more concerned about the risk of losing, even with the same expected outcome as 
parties to a commercial dispute.  


Even if similar proportions of parties to commercial disputes and complainants 
‘dropped out’ of court action, a distinction should be drawn between decisions 
based on commercial imperatives and individuals seeking redress for unlawful 
discrimination. Decisions about defending legislated human rights should not be 
overly influenced by the financial consequences of losing. Cost orders in the federal 
courts are discussed in section 13.3. 


The Productivity Commission considers that the potential costs could be a 
significant barrier to some individuals wishing to make a complaint or proceed to 
court. 


Formality of the complaints process  


Many people find the complaints process formal, complex, confusing and 
intimidating. A complaint sets a legal process in motion, and so a degree of 
formality is inevitable if the principles of natural justice are to be followed.4  


The onus is on complainants to prove their complaint, and they must collect and 
document information relevant to their case. This work can be difficult, time 
consuming and potentially costly, although HREOC’s powers to request 
information from respondents can assist complainants to gather information 
(section 13.2). A considerable degree of literacy and comprehension is required, 
creating barriers for many people with disabilities, particularly those with cognitive 
or communication disabilities, and people with disabilities from non-English 
speaking or Indigenous backgrounds (Disability Council of NSW, sub. 64). 
                                                                                                                                         


who settled despite being dissatisfied with the settlement terms because of costs is, 
coincidentally, the same as for those who settled because of the complexity of the process (30 per 
cent).  


4 The principles of natural justice are general rules that ensure that people subject to the law are 
treated fairly. 
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However, the degree of formality depends on how far the complaint proceeds before 
being conciliated or terminated. Depending on the circumstances of the case, 
HREOC may attempt informal conciliation at the outset. For example, when a 
matter is relatively simple or the parties express interest in resolving the complaint 
quickly, HREOC may suggest early conciliation without lengthy investigation of 
the complaint (HREOC, sub. 235, p. 3). There might also be potential to encourage 
informal resolution at an early stage through co-regulatory resolution processes (see 
chapter 14). 


Court processes are the most significant source of formality in the complaints 
process.5 In a survey conducted by HREOC in 2002, 26 per cent of complainants 
whose complaints could not be resolved by conciliation stated that they did not 
proceed to the federal courts because the process ‘would be complex and involve 
too much time and effort’. Almost 30 per cent of complainants who settled even 
though they were not satisfied with the settlement terms did so for this reason 
(HREOC 2002f, pp. 18–19). 


As part of a broader reform aimed at making the Federal Court more user friendly, 
the Federal Magistrates Court was created in June 2000 (see chapter 4). As a court, 
it is still more formal than the tribunals used in the States and Territories to hear 
discrimination matters, but the Commonwealth Constitution prevents judicial 
matters from being heard in an administrative setting such as a tribunal. 


The Productivity Commission recognises that the complaints process can seem 
daunting, particularly in relation to the federal courts. However, if federal 
anti-discrimination legislation is to be tested in law it must be heard in the courts. 
The introduction of the Federal Magistrates Court as an alternative to the Federal 
Court has been a positive step. However, the potential for costs to be awarded 
against unsuccessful complainants remains (section 13.3). 


Inequality in the negotiating positions of complainants and respondents 


The basis for successful conciliation is that the two parties meet as more or less 
equals to reach agreement on how the alleged discrimination might be addressed.  


The HREOC Act provides that an individual is not entitled to be represented at 
conciliation by another person, and an organisation is not entitled to be represented 
by a person other than an officer or employee of that body, unless the person 
presiding consents (s.46PK). HREOC noted that it attempts to ensure fair and 
                                              
5 Although the HREOC Act states that the courts are not bound by ‘technicalities or legal forms’ in 


anti-discrimination proceedings (s.46PR), the Commonwealth Constitution imposes unavoidable 
restrictions on the way in which courts operate. 
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adequate participation for both parties rather than necessarily excluding 
representatives (pers. comm., 17 March 2004). Guidelines in HREOC’s complaints 
handling manual require that participants have adequate notice, representation be 
allowed and time to arrange such representation be allowed if desired. The 
guidelines also address the power balance in the conciliation process and in the 
conference itself. 


However, even with this safeguard, the bargaining position of the two parties is 
rarely equal. Almost inevitably, respondents are better resourced to fund legal 
representation and more capable of mounting a case than complainants. The 
Australian Association of the Deaf argued: 


… what the community wants is actually very clear and simple, … but around the 
negotiating table with lawyers and technical experts this simple situation becomes 
extraordinarily complicated and tied up in legal and technical jargon and skullduggery. 
It is very difficult for community representatives and for the ordinary man or woman 
on the street to have the knowledge and expertise to argue with that level of 
professionalism. (sub. 229, p. 7) 


Although legal representation is not required at the conciliation stage of the 
complaints process, it is becoming more usual (HREOC 2002f, p. 2). Virtually all 
complainants who go to the federal courts have legal representation. People with 
disabilities have options for obtaining legal assistance, ranging from general advice 
from advocacy organisations to legal advice and representation from government 
sponsored programs. The Disability Discrimination Legal Services, set up as part of 
the introduction of the DDA, are particularly important. 


But even without formal legal representation on either side, complainants can find 
themselves in an unequal position in a conciliation meeting: 


… an ordinary person with a disability … having registered that complaint, then goes to 
a conciliation meeting or a mediation meeting and finds himself sitting across the table 
from four suits … in those circumstances the complainant finds him or herself in a 
situation that they didn’t think they were getting into. (Physical Disability Council of 
New South Wales, trans., p. 1244)  


HREOC survey data suggest there is a substantial imbalance in the legal resources 
of the two parties. In 2002, 22 per cent of complainants settled, despite being 
dissatisfied with the settlement terms, because they were concerned about needing 
and obtaining legal representation. No respondents gave this reason. In cases that 
could not be conciliated, 19 per cent of complainants did not proceed to court 
because of concerns about needing and obtaining legal representation (HREOC 
2002f, pp. 18–19).  
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However, respondents also face incentives to avoid going to court (National 
Council of Independent Schools’ Associations, sub. 126; Australian Taxi Industry 
Association, sub. DR311; Australian Industry Group, sub. DR326). HREOC’s 
survey found that 51 per cent of respondents who settled, despite being dissatisfied 
with the settlement terms, did so because they did not want to defend the matter in 
court (HREOC 2002f, p. 17).  


The Productivity Commission considers that inequality between the parties can 
reduce the effectiveness of the complaints process. Complainants might not be in a 
position to present their case adequately against better resourced respondents. 
Concerns about court costs and legal representation can create incentives for 
complainants to accept less favourable settlements than they might otherwise 
accept. While facing incentives to avoid going to court, respondents also face 
incentives not to negotiate in good faith if they believe complainants do not have 
the resources to proceed to court.  


The inequality of resources between complainants and respondents, and the 
complexity of the complaints process, emphasise the importance of legal assistance 
for people with disabilities who are making complaints (see chapter 15). 


Fear of victimisation 


Fear of victimisation (being treated badly because you have made or threatened to 
make a complaint) can make people reluctant to complain. The Anti-Discrimination 
Board of NSW noted that the fear of victimisation is real for many people with 
disabilities (sub. 101, p. 10). 


The fear of victimisation can be greater in small communities or institutions where 
anonymity is rare (DDA Inquiry regional forums) and where complainants are 
dependent on the person or organisation about whom they would like to complain 
(Darwin Community Legal Service, sub. 110). Queensland Parents of People with 
Disabilities (QPPD) noted: 


QPPD is deeply concerned by our contact with families across Queensland who have 
expressed fear of speaking out against abuse and/or neglect. Many families fear that 
there will be retribution shown towards their son or daughter if they take action. … 
Others feel that if they speak out they may lose the little support they may be receiving. 
This risk is real. (QPPD, sub. DR325, p. 3) 


Even if potential complainants do not fear active victimisation, they can be reluctant 
to complain when they know that their relationship with the alleged discriminator or 
their community will change irrevocably. 
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The DDA makes victimisation an offence, with a penalty of six months 
imprisonment.6 A person can make a complaint of victimisation to HREOC and 
have it dealt with as a complaint of ‘unlawful discrimination’, and if a matter is 
terminated, the complainant can then pursue the matter to the federal courts. In 
2000-01 HREOC received five allegations of victimisation. In both 2001-02 and 
2002-03 HREOC received two victimisation complaints. HREOC has no data on 
whether anyone has pursued a complaint of victimisation as an offence directly with 
the police. There have been no prosecutions under the DDA’s victimisation 
provisions. 


Because victimisation is an offence, a complaint to the police would require the 
criminal law standard of proof of ‘beyond reasonable doubt’. A victimisation 
complaint to HREOC requires the civil law standard of proof ‘on a balance of 
probabilities’. The DDA also makes harassment (humiliating comments, actions or 
insults about a person’s disability) unlawful in many areas (see chapters 4 and 11). 
HREOC noted that the lower standard of proof for a DDA complaint might have 
encouraged people to make complaints rather than go to the police (sub. 219, p. 31). 


The Productivity Commission considers that the fear of victimisation can create a 
significant barrier to people with disabilities using the complaints process. Increased 
awareness of the anti-victimisation provisions of the DDA is important, but 
victimisation can be insidious and difficult to prove, and its effects can be difficult 
to reverse.  


Limited role in achieving systemic change 


Although largely based on individual claims of unlawful discrimination, complaints 
can sometimes lead to systemic change (see chapter 10). In some circumstances, 
complaints can create publicity, from which other people in similar situations can 
learn. Where cases are heard in the federal courts, complaints can set binding legal 
precedents. Complaints can also be used strategically to drive broad change. The 
Deafness Forum of Australia, for example, lodged representative complaints against 
five hotels and made those complaints public (sub. 71, p. 9). 


HREOC has specific powers under the HREOC Act to hold public inquiries where 
individual complaints have systemic implications. HREOC has used these powers to 
inquire into a small number of complaints—for example, to investigate captioned 
television, captioning in cinemas and self-service petrol stations (see appendix D).  


                                              
6 Under the DDA, victimisation includes subjecting, or threatening to subject, a person to any 


detriment because they have made (or propose to make) a complaint under the DDA (s.42). 
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However, although some individual complaints have had important systemic 
effects, several factors limit the role of individual complaints in achieving systemic 
change. 


First, it is difficult for a complaint to be lodged when discrimination is proposed but 
has not yet occurred—for example, in the design of a new building. The DDA’s 
definition of direct discrimination includes ‘proposed’ discrimination (s.5(1)), but a 
complaint can only be made by ‘a person aggrieved by the alleged unlawful 
discrimination’. It can be difficult to show that a person is an ‘aggrieved person’ 
when the discrimination has not yet occurred. In addition, the DDA does not cover 
proposed acts of indirect discrimination (s.6) (see chapter 11). 


Second, it is not sufficient for a person to have a ‘purely moral or in principle 
grievance’ to make a complaint; complaints must be based on actual instances of 
discrimination. This is an appropriate limitation for a complaints-based system, but 
as noted by Joe Harrison, the requirement to be an ‘aggrieved person’ can limit the 
DDA’s effectiveness as a tool to address systemic discrimination (sub. 55, p. 7).  


Third, there might not be sufficient incentive for an individual to complain, even 
though the complaint could create benefits for society as a whole. Complaints with 
wider societal benefits (or spillover effects) might not be pursued because no single 
individual has sufficient incentive to make a complaint.7  


The main strength of the complaints process is its ability to address individual 
instances of discrimination on the ground of disability. While individual complaints 
can sometimes lead to systemic change, there are limits to the extent they can do so. 


People with disabilities can face significant barriers to using the complaints 
process, including: 
• financial and non-financial costs of making a complaint 
• complexity and potential formality of the process 
• evidentiary burden on complainants 
• inequality of the negotiating positions of complainants and respondents 
• fear of victimisation if a complaint is made. 


                                              
7 Spillover effects occur when people other than those directly involved are affected. For example, 


one person complaining about lack of access can lead to improved access for many other people. 


FINDING 13.1 


FINDING 13.2 


1615







   


 COMPLAINTS 375


 


The following sections discuss the respective roles of HREOC and the federal 
courts, and recommend some improvements to the complaints process.  


13.2 HREOC administrative issues 


HREOC plays an important role in the complaints process (see chapter 4). This 
section examines several administrative issues, including: satisfaction with HREOC 
complaints handling; HREOC’s timeliness; the influence of the location of HREOC 
on the complaints process; HREOC’s investigative and advocacy roles; and 
arrangements with State and Territory anti-discrimination bodies. 


Complaint handling 


HREOC successfully conciliates a relatively high proportion of DDA cases 
compared to those State and Territory anti-discrimination bodies that publish 
comparable data. HREOC noted that: 


For example, in 2001-02 HREOC’s rate of conciliation across all Acts was 30 per cent 
and 37 per cent in DDA. [The Western Australian Equal Opportunity Commission] 
reported 17.2 per cent of their matters were conciliated; [the Tasmanian Anti-
Discrimination Commission] reported 25 per cent resulted in a conciliated agreement; 
[the Equal Opportunity Commission Victoria] reported 21.5 per cent.8 (sub. 235, att. C, 
p. 2) 


HREOC conducts an annual survey of complainants’ and respondents’ satisfaction 
with its complaint handling processes (figure 13.1).  


                                              
8 If complaints that were declined as lacking substance were excluded, the success rate for 


complaints referred to conciliation by the Equal Opportunity Commission Victoria rises to 45 per 
cent (Equal Opportunity Commission Victoria, trans., p. 2603). 


FINDING 13.3 


There are net benefits from allowing parties to conciliation to determine the level of 
confidentiality, and for the Human Rights and Equal Opportunity Commission to 
publicise outcomes as widely as possible, subject to maintaining that 
confidentiality.  
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Figure 13.1 Satisfaction with HREOC complaints handling 


HREOC’s stated performance target is for 80 per cent of parties to be satisfied with 
the overall complaint handling process. For parties to DDA complaints in 2002-03: 


• 86 per cent of parties to DDA complaints were satisfied with the service 
(compared to 84 per cent for all anti-discrimination complaints) 


• respondents were more satisfied than complainants with all aspects of HREOC’s 
complaint handling 


• more respondents than complainants thought that forms and correspondence and 
staff explanations were easy to understand  


• only 36 per cent of complainants were satisfied with the outcome, compared 
with 82 per cent of respondents—this might reflect the fact that 65 per cent of 
survey participants were involved with complaints that HREOC had declined or 
terminated.  


HREOC surveyed parties’ perceptions of the conciliator and conciliation processes 
in 2001. HREOC concluded that ‘overall, these ratings paint a positive picture of 
HREOC’s conciliation process’ (sub. 235, att. A, p. 8). 


Percentage of DDA complainants and respondents satisfied with HREOC’s 
handling of complaints, 2002-03 
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Data source: HREOC (sub. 235, att. A, p. 4). 
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• Parties involved in a successful conciliation tended to have positive perceptions 
of the process—99 per cent of both complainants and respondents stated that 
they understood the process, and 79 per cent of complainants and 73 per cent of 
respondents stated that the conciliator helped them reach agreement. Only 3 per 
cent of complainants and no respondents stated that the conciliator was biased 
against them.  


• In unsuccessful conciliations, where complainants in particular could be 
expected to be unhappy with the result, the majority of both complainants and 
respondents understood the process (83 per cent and 100 per cent respectively) 
and felt the conciliator was assisting the process (59 per cent and 73 per cent 
respectively). As for successful conciliations, only 3 per cent of complainants 
and no respondents stated that the conciliator was biased against them.  


These surveys appear to indicate that most people who have been party to a 
complaint are broadly satisfied with HREOC’s complaint handling. However, some 
participants to this inquiry suggested that it would be useful to get more assistance 
from HREOC in making a complaint, particularly in filling out forms. Others 
suggested provision should be made for oral complaints (Victor Camp, sub. DR339, 
p. 3). 


Most complainants and respondents appear reasonably satisfied with the Human 
Rights and Equal Opportunity Commission’s complaint handling process. 


Timeliness 


The benefit of a successful outcome from a complaint is eroded if the complaint 
takes too long to resolve (The Disability Rights Network of Community Legal 
Centres, sub. 74, p. 1). Long delays can also discourage people from making 
complaints (Anti-Discrimination Board of New South Wales, sub. 101, att. 1, p. 21). 


In 2002-03, 17 per cent of DDA complaints were finalised in less than three 
months, and 43 per cent were finalised in less than six months. Over 90 per cent 
were finalised in under 12 months, well above HREOC’s target of 75 per cent and 
above the 84 per cent achieved for complaints under all federal anti-discrimination 
Acts. All DDA complaints were finalised within 24 months (HREOC, sub. 235, 
att. B, p. 2).  


Despite these results, several inquiry participants criticised HREOC’s timeliness. 
The National Ethnic Disability Alliance, for example, stated: 


FINDING 13.4 
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Due to a lack of resourcing, the current waiting time for the processing of individual 
complaints is so excessive that many people with disability are deterred from even 
lodging a complaint. (sub. 114, p. 14) 


Timeliness also received a relatively low satisfaction rating by parties to complaints 
in 2002-03, with a marked difference between complainants and respondents. Only 
56 per cent of complainants felt HREOC had dealt with their complaint in a timely 
manner, compared with 75 per cent of respondents (figure 13.1).  


HREOC stated that its timeliness is ‘comparable with State discrimination bodies, 
where that information is available’ (HREOC, sub. 235, att. B, p. 1).9  


Some inquiry participants suggested imposing statutory limits on the time that 
HREOC would be allowed to take for particular processes once the complaint has 
been lodged. In other jurisdictions, limits apply to the time taken to decide whether 
to accept or decline a complaint. In the ACT, for example, the decision to 
commence an investigation must be made within 60 days (ACT Discrimination 
Commissioner, sub. 151, p. 7).  


HREOC’s timeliness in accepting or declining complaints depends on the number 
and complexity of complaints and the available resources. A surge in the number of 
complaints, coupled with limited resources, can add to delays. In such a situation, 
statutory time limits could create incentives to discourage complainants or terminate 
complaints prematurely (Australian Federation of Aids Organisations, sub. 88). The 
Productivity Commission considers that the absence of formal time limits for 
accepting or declining complaints gives HREOC some flexibility in meeting 
fluctuating workloads. However, administrative targets for case management 
purposes can assist performance monitoring and provide some guidance to parties to 
complaints.  


No jurisdictions place time limits on conciliation. The amount of time required for 
each conciliation depends on the need for investigation and the requirements of the 
two parties. Many causes of delay are outside HREOC’s control. 


                                              
9 HREOC provided data comparing its complaint handling timeframes with those reported by 


Western Australian, South Australian and Victorian anti-discrimination bodies in 2001-02. 
HREOC noted that other jurisdictions do not report comparable timeliness information. 


FINDING 13.5 


Uncertain case loads and investigation requirements make it inappropriate to 
impose statutory time limits on either accepting or rejecting complaints, or 
conciliation. However, administrative targets can play a useful role in performance 
monitoring and providing guidance to parties to complaints. 
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Location of HREOC 


HREOC is physically located in Sydney, but must deal with complaints from 
around Australia.10 It uses FreeCall telephone numbers, faxes and the Internet to 
communicate with complainants and respondents. If a complaint requires 
conciliation outside Sydney, HREOC schedules a number of conciliations to occur 
at a given time and location.  


Some inquiry participants argued that HREOC’s location is a barrier to 
complainants located outside New South Wales (Mackay Regional Council for 
Social Development in Queensland, sub. 87; ACT Anti-Discrimination 
Commissioner, trans., p. 718; Tasmanian Anti-Discrimination Commissioner, 
trans., p. 312). 


HREOC argued that its geographic location is not a disadvantage in dealing 
effectively with complaints (trans., p. 1175). This view is supported by complaint 
information. HREOC receives a large number of complaints from New South 
Wales, but when the data are standardised by the number of people with disabilities 
in each State and Territory, that State does not appear to be overrepresented in DDA 
complaints data (figure 13.2).  


In all States and Territories, the majority of people with disabilities appear to favour 
their local anti-discrimination body over HREOC (figure 13.2). There could be 
many reasons for this preference, including familiarity with the local organisation or 
commissioner, and the less formal approach and lower cost of tribunals used by the 
States and Territories.  


FINDING 13.6 


The Human Rights and Equal Opportunity Commission’s location in Sydney does 
not appear to be a barrier to Disability Discrimination Act 1992 complainants 
outside New South Wales. However, the majority of complainants favour State and 
Territory based anti-discrimination processes. 


                                              
10 In the past, HREOC has had a physical presence in Tasmania, Queensland and the ACT, and 


various cooperative arrangements with State and Territory anti-discrimination bodies.  
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Figure 13.2 Disability/impairment complaints under the DDA and State and 
Territory legislation, per 10 000 population with a disabilitya,b 
Complaints in 2002-2003, population with a disability in 1998 
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a Different counting rules in different jurisdictions mean that State and Territory complaint rates are not strictly 
comparable. b The ABS Survey of Disability, Ageing and Carers excluded some remote areas of Australia. 
This is likely to have underestimated the number of people with disabilities in the Northern Territory, in turn 
overestimating the complaints rate.  
Data sources: State and Territory anti-discrimination bodies annual reports; ABS 1999b cat. no. 4430.0; 
HREOC sub. 235, att. E, p. 1. 


Investigative powers and advocacy 


As described in chapter 4, HREOC investigates complaints in the first instance, to 
see if they can be resolved informally. In complex or disputed cases, HREOC 
conducts further investigations. Some inquiry participants argued that HREOC 
should make more use of its investigative powers and take on a more active 
advocacy role.  


Investigative powers 


As noted above, the complaints process places a substantial evidentiary burden on 
complainants, who must prove (on a balance of probabilities) that unlawful 
discrimination occurred. Complainants are assisted in collecting evidence by 
HREOC’s general practice of requesting information from respondents, assessing it 
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and advising the complainant how the complaint will proceed (HREOC, 
sub. 235).11  


Several participants argued that HREOC should provide more assistance to 
complainants. The Disability Discrimination Legal Service, for example, stated: 


HREOC is not meant to act merely as a conduit of correspondence between the 
complainant and respondent to a complaint. A comprehensive and rigorous 
investigation at such stage would greatly assist complainants in weighing their options 
or accepting a compromise. (sub. 76, pp. 11–12) 


The need for investigation varies according to the complaint. It is not appropriate to 
turn the investigation into a ‘mini-hearing’, because this would compromise 
HREOC’s role as a neutral conciliator. However, it is important that HREOC is not 
merely a ‘letterbox’ for conveying information from one party to the other.  


The Productivity Commission considers that the existing statutory powers to request 
information are appropriate. The Commission is not in a position to assess the 
adequacy of HREOC’s investigations, but has already noted that complainants and 
respondents are generally satisfied with HREOC’s complaint handling, which 
includes collecting and assessing information. HREOC also appears to be following 
good administrative practice, with well documented procedures and ongoing 
monitoring of performance. 


Advocacy role 


As discussed above, many inquiry participants expressed concern about the 
inequality of parties involved in complaints (section 13.1). Complainants must 
make important decisions at various stages of the process, including whether to 
lodge a complaint (and in which jurisdiction), whether to accept a conciliation offer 
and whether to proceed with a terminated complaint to the federal courts.  


HREOC can assist complainants to lodge complaints but it cannot provide legal 
advice (other than to assess whether a complaint has sufficient substance to be 
formally accepted and referred for conciliation). Further, HREOC cannot 
recommend settlement of a complaint on specific terms—that is up to the parties 
concerned. HREOC recognised that this created concern for many complainants: 


… many complainants approach HREOC with an expectation that HREOC will 
advocate for them and are therefore dissatisfied with impartial handling of the 
complaint. (sub. 235, att. A, p. 4) 


                                              
11 The HREOC Act empowers HREOC to require people to provide information or documents 


(s.46PI) and direct people to attend compulsory conferences (s.46PJ). 
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Several participants questioned why HREOC does not do more to assist 
complainants as an advocate. The Physical Disability Council of Australia 
(sub. 113) suggested that HREOC or its complaints/legal section could cease to be a 
conciliator in DDA complaints and become the legal advocate for complainants.  


In other Australian jurisdictions, some State anti-discrimination Acts grant their 
anti-discrimination bodies some advocacy functions. Western Australia’s Equal 
Opportunity Act 1984 specifies that where a complaint is referred to the tribunal and 
the complainant requests, the Equal Opportunity Commission of Western Australia 
must assist the complainant in presenting his or her case. Larry Laikind (sub. 70) 
noted that human rights organisations in other countries can act as advocates for 
complainants. However, many of these bodies initiate complaints but do not 
conciliate them.  


The HREOC Act makes some provision for addressing inequality of the parties. 
HREOC must assist a complainant who has difficulty formulating or writing a 
complaint. HREOC can conduct conciliations as it sees fit, so long as they are held 
in private (s.46PK(2)) and do not disadvantage either party (s.46PK(3)). This 
reflects considerations of natural justice that require impartiality. HREOC noted that 
its ‘complaint practice aims to be flexible and responsive to individual complaints’ 
and that ‘the conciliation process may take many forms depending on the 
circumstances of the complaint’ (sub. 235, pp. 5–6). 


The Productivity Commission considers that HREOC should not be an advocate for 
complainants, because this would create a potential conflict with HREOC’s role as 
an impartial conciliator. The HREOC Complaint Handling Section appears to be 
maintaining an appropriate balance between ‘flexible and responsive’ processes and 
the requirements of impartiality.  


This is not to imply that complainants do not need support. The importance of 
access to legal assistance is discussed in chapter 15. The potential for disability 
organisations to play a larger role in making representative complaints is discussed 
below (section 13.4).  


The Human Rights and Equal Opportunity Commission’s current complaints 
handling role is appropriate and should not extend to advocacy for individual 
complainants.  


FINDING 13.7 
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HREOC initiation of complaints 


Under the original DDA, HREOC was able to initiate complaints. Constitutional 
concerns meant HREOC never used this power and it was removed in 2000, when 
the DDA was amended to transfer the power to determine disputes from HREOC to 
the Federal Court (see chapter 4).  


Many inquiry participants argued that transferring the determinations power to the 
Federal Court greatly reduced any potential conflict of interest arising from HREOC 
initiating complaints, and that this power should be re-introduced (Queensland 
Anti-Discrimination Commission, sub. 119; Anti-Discrimination Board of New 
South Wales, sub. 101). HREOC itself noted that ‘a more active HREOC 
enforcement role could be provided for … by re-instating a revised version of 
HREOC’s ability to initiate complaints itself’ (sub. 143, p. 49).  


Comparable powers are held by some other government bodies in Australia, 
including the Australian Competition and Consumer Commission, and by 
anti-discrimination bodies overseas (HREOC, sub. 219, p. 19). A slightly different 
approach is adopted in Victoria, where under certain circumstances the Equal 
Opportunity Commission Victoria is empowered to investigate matters on referral 
from either the Minister or the Victorian Civil and Administrative Tribunal 
(s.157(1) of the Equal Opportunity Act 1995 (Victoria)).  


Although HREOC no longer determines complaints, the re-introduction of a power 
to initiate complaints could still create a potential conflict of interest with its 
conciliation role. Some participants believed a power for HREOC to initiate 
complaints would adversely affect the conciliation process: 


Effective conciliation requires trust. There is a potential for conflict of interest and 
diminished mutual trust between parties to a dispute if HREOC’s power to initiate 
complaints was reintroduced. (National Council of Independent Schools’ Associations, 
sub. 126, p. 15) 


HREOC noted: 
…some concerns are also expressed [in submissions] … regarding possible conflict of 
this role with the conciliation role. HREOC agrees that this concern would need to be 
addressed in considering reinstatement of a self-start power. (sub. 219, p. 19) 


Perceptions of HREOC’s independence are important to maintaining confidence in 
the complaints system. The Australian Taxi Industry Association noted that: 


… our own organisation and others must be concerned about the question mark about 
HREOC being both, if you like, the prosecution and also the judge, at least during the 
conciliation period. (trans., p. 2368) 
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If HREOC was to be given such powers it should be subject to HREOC establishing to 
the Federal Attorney General’s satisfaction that initiation of the complaint was of 
sufficient importance to be in the national interest. Our strong preference, however, is 
that such powers should not be created. (sub. DR311, pp. 4–5) 


Blind Citizens Australia had similar concerns about HREOC initiating complaints: 
Given the importance of [HREOC’s] complaints handling functions we believe that 
respondent confidence in the independence of [HREOC] is likely to be compromised. 
Such confidence is crucial to the respondent participating in the complaint investigation 
process let alone the chances of a successful outcome. (sub. DR269, pp. 28–29) 


To avoid this perceived conflict of interest, HREOC suggested an alternative 
approach based on a power to proceed directly to the federal courts, bypassing the 
conciliation stage (trans., p. 2849). HREOC stated that this approach would not 
apply to trivial issues, and would only be triggered where there was a serious 
systemic problem.  


Such a power could be useful to help enforce disability standards, for example, 
where a railway operator fails to achieve its required percentage of accessible 
facilities by the first five-year compliance point under the Disability Standards for 
Accessible Public Transport. It would be more effective for HREOC to take action 
rather than rely on an individual complaint, since individuals might have difficulty 
establishing that they are personally aggrieved (HREOC, pers. comm., 17 March 
2004).  


The Productivity Commission considers that the potential conflict of interest 
between HREOC initiating complaints and conducting conciliations makes it 
inappropriate to reinstitute HREOC’s power to initiate complaints. The suggestion 
that HREOC be able to proceed directly to court has some attraction as a means of 
addressing serious systemic issues. However, while it lessens the potential for a 
conflict of interest, it does not altogether remove it. Furthermore, it denies the 
respondent the opportunity for conciliation.  


Reintroduction of the Human Rights and Equal Opportunity Commission’s power to 
initiate complaints or introduction of a new power to commence court actions do 
not appear to be warranted. Such powers have the potential to undermine its 
impartiality. 


FINDING 13.8 
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Cooperative arrangements 


As noted above, the majority of complainants favour State and Territory 
anti-discrimination bodies over HREOC. Improved cooperative arrangements with 
the States and Territories could enhance the effectiveness of the DDA. Cooperation 
is needed to minimise confusion and ensure complaints are handled appropriately. 
In chapter 10, the Productivity Commission recommends an expanded role and 
membership for the Australian Council of Human Rights Agencies to facilitate such 
cooperation.  


Many people with disabilities and many disability groups are unaware that there are 
both federal and State and Territory systems in place. Those who are aware are 
often unsure as to which system best suits their needs. The Equal Opportunity 
Commission Victoria noted:  


… two overlapping statutes dealing with disability discrimination causes considerable 
confusion for many complainants. Most who know about both schemes do not feel 
confident that they know the differences between the two. It can be difficult for some 
people with disabilities to access advice about choice of jurisdiction, and it is probable 
that many elect jurisdiction without making an informed decision. (sub. 129, p. 36) 


In the past, HREOC has had largely informal DDA complaint handling 
arrangements with the States and Territories. The only formal arrangement (with 
Victoria) ceased in February 2003 (Equal Opportunity Commission Victoria, 
sub. 129). However, HREOC and the State and Territory anti-discrimination bodies 
continue to maintain informal links by: 


• referring complainants to each other according to the circumstances 


• sharing premises for conciliations (the State and Territory bodies commonly 
allow HREOC to use their premises to conduct conciliations)  


• coordinating public information and education activities—for example, in 2003 
all jurisdictions cooperated with HREOC to co-host the local release of Ten 
Years of Achievements using Australia’s DDA (HREOC 2003d) 


• regular meetings of Commissioners and officers to discuss common issues—for 
example, the establishment of the Australian Council of Human Rights Agencies 
in February 2003 (see chapter 10). 


Some State and Territory anti-discrimination bodies argued that more formal 
cooperative arrangements for complaints handling worked well in the past. The 
Queensland Anti-Discrimination Commission noted that ‘as far as arrangements on 
the ground went it worked well’ (trans., p. 255). Similarly, the South Australian 
Equal Opportunity Commission stated that its previous cooperative arrangement 
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with HREOC ‘was a really good system’ (trans., p. 1004). Victoria Legal Aid 
stated: 


The one-stop shop is good because you have that one initial focus, and then you could 
make your decision as to which way you wanted to go. I would submit some of that 
freedom of flexibility has been lost since HREOC has moved. (trans., p. 2747) 


The Victorian Government noted that the cooperative arrangement between the 
Equal Opportunity Commission Victoria and HREOC had been of limited 
usefulness to complainants and suggested an improved cooperative approach: 


Equal Opportunity Commission Victoria would be willing to further consider a 
model for co-operative arrangements which would provide a more sophisticated and 
streamlined service to the community. Equal Opportunity Commission Victoria is 
open to considering the concept of a ‘shop-front,’ envisaging a more proactive co-
operative system, in which the State and Territory equal opportunity commissions 
provide high quality advice and information at the pre-lodgement stage in order to best 
inform the complainant. That is, the Equal Opportunity Commission Victoria would 
provide first stop education and information about the relative benefits and 
disadvantages of lodging a complaint in a particular jurisdiction. … If the complainant 
then decides to lodge with HREOC, the Equal Opportunity Commission Victoria 
would then provide support through this process. (Victorian Government, sub. DR367, 
pp. 14–15) 


HREOC argued that the reintroduction of formal cooperative arrangements was not 
justified. It cited inconsistent decision making, the generally higher costs of the 
States’ and Territories’ complaint handling processes and the need to monitor all 
complaints as reasons for keeping the process in-house. HREOC also noted that 
ending previous cooperative arrangements was consistent with amendments to the 
complaints process in 2000, which, among other things, made the President of 
HREOC responsible for addressing complaints (sub. 143). 


The Productivity Commission considers that appropriate formal arrangements 
between HREOC and State and Territory anti-discrimination bodies would help 
overcome confusion about the dual systems and improve the effectiveness of the 
DDA. A joint presence in each jurisdiction would provide an initial point of contact 
for people wishing to obtain advice or lodge a complaint under either the federal or 
local system. The Victorian Government noted the advantages of cooperative 
arrangements: 


This evaluation at a pre-lodgement stage would ensure that less people choose a system 
simply due to misinformation or lack of knowledge, and then risk their complaint being 
terminated due to lack of jurisdiction. … If complainants get high-quality advice at the 
beginning of the process, the incidence of confusion and people lodging their complaint 
in the wrong jurisdiction would be lessened. This form of pro-active shop-front 
approach could reduce forum shopping and ensure that complainants are also provided 
with sufficient information to enable them to attempt to resolve their complaints at the 
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local level, the point where the discrimination has occurred. Use of localised complaint 
handling and improved information dissemination will assist to streamline the equal 
opportunity complaints system at both State and Federal level. (Victorian Government, 
sub. DR367, p. 15) 


Concerns about the consistency of advice could be addressed through staff training 
and support materials provided by HREOC and the relevant jurisdiction. As in any 
‘purchaser–provider’ model, contract specification can address concerns about the 
cost and quality of services. However, it would not be appropriate for different 
complaint handling processes to apply to DDA complaints in different jurisdictions. 
HREOC should remain responsible for accepting or declining DDA complaints.  


There may also be scope for HREOC and State and Territory anti-discrimination 
bodies to ‘pool’ conciliators, allowing HREOC matters to be conciliated by local 
staff. This could increase the local knowledge of conciliators, improve the response 
time of HREOC conciliations and allow for some savings in travel costs. Again, 
staff training and support and contract specification of cost and quality would be 
important to ensure consistency of conciliation services.  


The Productivity Commission acknowledges that HREOC could face additional 
costs in establishing and monitoring cooperative arrangements. However, there 
should also be scope for some administrative efficiencies and savings—for 
example, in travel. Issues of HREOC resources are discussed in chapter 15. Most 
importantly, some of the confusion about the complaints process should be reduced 
for people with disabilities.  


The existence of separate federal and State and Territory complaints handling 
processes can create confusion for people wishing to make a complaint. Improved 
cooperation has the potential to minimise this confusion. 


The Human Rights and Equal Opportunity Commission should enter into formal 
arrangements with State and Territory anti-discrimination bodies to establish a 
‘shop front’ presence in each jurisdiction but retain responsibility for managing 
complains under the Disability Discrimination Act 1992. 


FINDING 13.9 


RECOMMENDATION 13.1 
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13.3 Role of the federal courts 


This section examines the role and function of the federal courts in the complaints 
process. It addresses the issues of time limits on bringing an action, enforcing 
conciliated agreements and awarding court costs. 


The Human Rights Legislation Amendment Act 1999 


The Human Rights Legislation Amendment Act 1999 transferred the power to make 
determinations (legally binding decisions) from HREOC to the Federal Court (see 
chapter 4). Many inquiry participants were concerned that the increased formality 
and the potential for costs to be awarded against complainants by the Court would 
discourage people from making complaints and from pursuing matters to 
determination in the Court. 


One way of gauging this would be to compare the proportion of ‘referred’ 
complaints that went to hearing under the old arrangements with the proportion of 
‘terminated’ cases that proceeded to court under the new arrangements. However, 
suitable data are not available, as HREOC does not maintain systematic records of 
terminated cases that proceed to court. In any case, the two situations are not strictly 
comparable. Under the old arrangements, only complaints with ‘no reasonable 
prospect of conciliation’ were referred to a hearing. Under the new arrangements, 
any terminated complaint can be taken to court (see chapter 4).  


HREOC surveyed complainants and respondents under all federal 
anti-discrimination legislation in the first year of the new arrangements. It found no 
decrease in the number of complaints brought under federal anti-discrimination law, 
suggesting there was no significant effect discouraging people from approaching 
HREOC. The survey also found an increase in the proportion of complaints that 
were conciliated, an increase in the conciliation success rate and a decrease in the 
proportion of complaints that were withdrawn (HREOC 2002f, p. 2). 


The survey found that respondents were more concerned than complainants about 
losing at court and the public nature of the determination process. This was 
supported by the Australian Industry Group, which noted that some respondents 
settled at conciliation even where they did not believe they were at fault because 
they were reluctant to become involved in lengthy and expensive court processes 
(sub. DR326). 


The survey also found that costs generally ‘followed the event’ in the Federal Court 
(that is, the loser paid the winner’s costs). In the Federal Magistrates Court, 
successful applicants (complainants) were generally awarded costs and unsuccessful 
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applicants were most likely to have no costs order made against them (parties were 
ordered to bear their own costs). However, more recent cases suggest that the 
Federal Magistrates Court is now also applying the ‘costs follow the event’ rule 
(HREOC 2002f, p. 2). 


Acknowledging the short period considered by the survey, HREOC suggested:  
… the procedural changes introduced by [the Human Rights Legislation Amendment 
Act 1999] have not significantly impacted on the manner in which parties approach 
complaints before HREOC nor has it deterred complainants from bringing matters 
under federal anti-discrimination law. (HREOC 2002f, p. 3) 


The Productivity Commission considers that the transfer of the determination-
making power to the Federal Court and Federal Magistrates Court has not 
discouraged complaints being brought to HREOC. However, the transfer appears to 
have increased complainants’ and respondents’ concerns about proceeding to 
determination and encouraged conciliation rather than the pursuit of claims to the 
federal courts.  


Transfer of the determination-making power to the Federal Court and Federal 
Magistrates Court does not appear to have discouraged complaints to the Human 
Rights and Equal Opportunity Commission, but reluctance to proceed to court 
might have made parties more willing to conciliate. 


Time limits 


Complainants have 12 months from the time of the alleged discrimination to lodge a 
complaint with HREOC. Once HREOC terminates a complaint, complainants have 
28 days to lodge an application with the Federal Court or the Federal Magistrates 
Court. The HREOC Act allows for an extension of time if good reason can be 
shown and the courts have granted such extensions in the past (s.46PO(2)).  


Some inquiry participants argued that, despite the possibility of an extension, 
28 days is often not enough time for the complainant to decide whether to proceed, 
particularly given the need to obtain affordable legal assistance. 


It can often take a complainant considerable time to arrange legal advice and support. 
The current arrangement of 28 days is totally inadequate. (Blind Citizens Australia, 
sub. DR269, p. 27) 


There are a lot of issues that a person has to weigh up, particularly the potential costs 
that they may face. People are trying to get information. They try and get to the 
organisations that can give them relevant information. They might be referred to 
several different peak bodies or law firms or advisory services before they can actually 
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get to someone who actually says, “Okay. Let’s sit down and consider the implications 
for you on this.” It’s a pretty tight ask to get all of that done within the 28 days and 
what we’re saying is, for some people even 60 is a bit tight. (Disability Council of New 
South Wales, trans., p. 2259) 


HREOC compared the 12 month limit for making an initial complaint with the 28 
day limit for applying to the court, stating that the latter: 


… is more demanding in terms of legal process and in relation to the decision whether 
to accept the risk of a costs order. There might thus be merit in considering the proposal 
for extension on the time limit for lodgement of complaints with the court. (sub. 219, 
p. 19) 


On the other hand, a time limit on lodging a complaint with the courts limits the 
period of uncertainty for respondents about whether action will be taken against 
them. The Australian Industry Group was concerned that the 12 months period to 
lodge a complaint with HREOC already placed employers in the situation where 
key staff relevant to the complaint might have left employment or might not be able 
to recall the details of the alleged incident (sub. DR326, p. 21). 


Other jurisdictions allow complainants a longer period to decide whether or not to 
proceed. Under the Equal Opportunity Act (Victoria), after being advised that their 
complaint could not be conciliated, complainants have 60 days to request the Equal 
Opportunity Commission Victoria to refer their complaint to the Victorian Civil and 
Administrative Tribunal.  


An alternative to increasing the time limit would be to allow complainants to file a 
holding summons similar to that allowed in the New South Wales Court of Appeal 
(Public Interest Advocacy Centre, sub. 102, p. 11). Under this approach, the 
complainant would have a relatively short period (say 28 days) in which to lodge a 
holding summons, and a longer period (for example, three months) in which to 
lodge an application relating to unlawful discrimination.  


The Productivity Commission considers that the benefits of allowing complainants 
more time to make such a crucial decision outweigh the longer period of uncertainty 
for respondents. The time constraint appears to be a general issue, rather than being 
relevant to only a few complainants. Requiring all complainants needing an 
extension to request a holding summons places an additional burden on them and is 
an inefficient use of court resources. Increasing the time limit for all complainants is 
more appropriate. 


The 28 day limit to lodge an application with the Federal Court or Federal 
Magistrates Court following a terminated complaint is too short and has caused 


FINDING 13.11 


1631







   


 COMPLAINTS 391


 


problems for complainants that outweigh the benefits of greater certainty to 
respondents. 


The Human Rights and Equal Opportunity Commission Act 1986 (s.46PO) 
should be amended to allow complainants up to 60 days to lodge an application 
relating to unlawful disability discrimination with the Federal Court or Federal 
Magistrates Court. 


Enforcing conciliation agreements 


Conciliation agreements are private agreements between the parties, and HREOC 
has no formal monitoring or enforcement role. Depending on their individual 
circumstances, some conciliation agreements might amount to common law 
contracts and, if breached, could be enforced through the courts like other contracts. 
However, the Australian Government Solicitor advised that conciliation agreements 
do not fall within the jurisdiction of the federal courts, and complainants would 
have to approach State or Territory courts to determine whether an agreement 
amounted to a common law contract, and to have that contract enforced (AGS 
2004a, p. 5).  


HREOC surveyed parties who were involved in conciliation during 2001. It found 
that 85 per cent of complainants and 96 per cent of respondents reported full 
compliance with settlement terms (sub. 235, att. A, pp. 7–8). HREOC noted that full 
compliance might be somewhat higher than these figures indicate, because some 
complainants might not be aware of the completion of all settlement terms by 
respondents (sub. 235, att. A, p. 8). However, if complainants cannot verify 
respondents’ actions, it is also possible that compliance might be lower. 


Despite this apparently high level of compliance, the lack of a clear enforcement 
mechanism is a significant issue. Several inquiry participants criticised the lack of 
enforceability of conciliation agreements, and Women’s Health Victoria argued that 
it is a major deterrent to bringing a claim in the first place (sub. 68, p. 4). 


There might be cases where parties do not intend conciliation agreements to be 
legally binding, and in such cases it is appropriate that the agreement cannot be 
enforced through the courts. But there might be cases where the parties did intend to 
create a legally binding contract, but failed to do so for some technical reason. 
There might also be cases where a conciliation agreement is a contract, but a court 
might not regard an order to abide by the contract as an appropriate remedy for a 
breach. (In some circumstances, courts consider the payment of damages to be more 
appropriate than an order to carry out a contract.) 
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The Productivity Commission considers that it is not appropriate to rely on State 
and Territory courts to determine whether conciliation agreements made following 
DDA complaints amount to enforceable contracts, and to make orders to enforce 
such agreements.  


The Australian Government Solicitor advised that the Australian Government could 
legislate to give conciliation agreements the force of a legally binding agreement, 
and to grant the federal courts jurisdiction to enforce them. This would raise no 
Constitutional issue because the agreements themselves would not take effect as 
court orders. In the event of a breach of an agreement, complainants would seek an 
order from a court for its enforcement. Proceedings for enforcement of such an 
agreement would not involve consideration of the particulars of the discrimination 
complaint (AGS 2004a, pp. 5, 15–17). 


The Productivity Commission considers that, where it is the clear intent of the 
parties, conciliation agreements should be legally binding and the federal courts 
should have jurisdiction over such agreements. This could be achieved by including 
clauses in agreements indicating that the parties intend the agreement to be binding 
and that the parties understand application can be made to the federal courts to 
enforce it. The federal courts should have the ability to make a range of orders in 
respect of a breach of such an agreement, including orders to carry out the terms of 
the contract.  


The Australian Government should legislate to ensure that, where it is the clear 
intent of the parties, conciliation agreements should become legally binding 
agreements. The legislation should grant Federal Court or Federal Magistrates 
Court jurisdiction over such agreements. The legislation should also set out the 
remedies that may be granted by those courts in respect of a breach of such an 
agreement. 


Awarding court costs 


The general rule in most discrimination cases in the federal courts is that ‘costs 
follow the event’—that is, the unsuccessful party pays the successful party’s costs. 
However, the courts have discretion in how they award costs and they may take into 
account the circumstances of individual cases.  


HREOC reviewed the federal courts’ unlawful discrimination jurisdiction over the 
period September 2000 to September 2002, and found that although the ‘costs 
follow the event’ rule was not always followed, by the end of the review period, the 
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courts appeared to be applying the principle that ‘costs should follow the event … 
subject to … the proper exercise of discretion’ (HREOC 2003b, p. 117).  


In Ball v Morgan & Amor, Innis FM summarised what appears to be the current 
approach: 


It is not appropriate for courts to exercise a discretion in relation to costs on the basis 
that it may or may not discourage applicants from making claims. That is a matter for 
Parliament to decide and if necessary legislation can be amended which, subject to any 
Constitutional challenge, may direct the court in relation to the issue of an award of 
costs in human rights applications. In the absence of that legislation as indicated I do 
not believe there is any need to depart from the normal principles which apply. (Ball v 
Morgan & Amor (2001) FMCA 127 in HREOC 2003b, pp. 116–7) 


As noted earlier, the possibility of facing cost orders can discourage complainants 
(and respondents) from going to court (section 13.1). The National Disability 
Advisory Council stated: 


There is also a very real fear that in initiating a complaint there is the distinct 
possibility of ending up before the Federal Court with all its inherent costs and legal 
requirements. The cost of taking a complaint to the Federal Court not only involves 
high initial costs but also the risk of costs being awarded against complainants. The fear 
of these costs and risks is quite effective in ‘frightening off’ a number of complaints 
that should otherwise be lodged. (sub. 225, p. 4) 


Although transfer of the determinations power to the federal courts does not appear 
to have discouraged complaints to HREOC, incentives and outcomes at the 
conciliation stage appear to have been affected by the possibility of cost orders if 
the complaint was to be subsequently taken to court. It is therefore likely that some 
cases of unlawful disability discrimination are not being adequately addressed 
(section 13.1).  


Uncertainty about cost orders in the Federal Court and Federal Magistrates Court 
affects incentives and outcomes at the conciliation stage of complaints handling. It 
is likely that some cases of unlawful disability discrimination are not being 
adequately addressed. 


The Disability Discrimination Legal Service (sub. 76, p. 11) and others suggested 
the DDA should provide clear guidelines on how costs should be awarded in 
disability discrimination cases. Guidelines would reduce uncertainty about cost 
orders and thereby might encourage complainants to pursue their complaints to the 
courts. However, it is not possible to know beforehand how the guidelines will be 
applied in an individual case. As long as the starting point is ‘costs follow the 
event’, there will always be a degree of uncertainty about cost orders. And given 
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their generally risk averse nature, this means many complainants will still be 
unwilling to pursue their disability discrimination complaints to the courts. 


An alternative approach is to make the disability discrimination jurisdiction of the 
Federal Court and Federal Magistrates Court cost neutral—that is, make the starting 
point that each party will bear his or her own costs, rather than ‘costs follow the 
event’. 


Although the federal courts are established on the ‘costs follow the event’ principle, 
they are cost neutral in some jurisdictions already.12 The various State and Territory 
Tribunals that hear discrimination cases are also cost neutral. The Family Court of 
Australia was also directed to be cost neutral, ‘to encourage persons to settle their 
differences’ (Family Law Bill Explanatory Memorandum 1974, p. 5348).  


Under the cost neutral principle, complainants can be fairly confident that although 
they will pay their own costs, they will not have to pay the respondent’s costs, 
regardless of which party is successful. As complainants have a degree of 
knowledge and control over their own costs, this gives them some certainty about 
the costs of proceeding to court. With greater certainty, complainants may be more 
willing to proceed to the courts, which in turn might affect the incentives and 
outcomes at the conciliation stage. 


However, the cost neutral principle is not without its own shortcomings. Although 
the principle that each party bears his or her own costs protects complainants from 
paying the respondent’s costs, it does not address the complainant having to pay 
their own costs even if they win. The relatively poor resources available to many 
people with disabilities could prevent some from taking action. The burden of 
paying one’s own costs is the tradeoff for greater certainty about costs. On balance, 
the Productivity Commission considers that cost neutrality achieves an appropriate 
balance between placing a burden on complainants to pay their own costs, even if 
they win, and giving complainants a sufficient degree of certainty about costs to 
overcome their aversion to proceeding to court. Nonetheless, the Commission 
emphasises the importance of access to legal assistance to maintain the accessibility 
of the courts (section 13.1 and see chapter 15). 


A related issue is whether cost neutrality would discourage complainants from 
bringing forward complaints that have a broader impact on the community (often 
                                              
12 The Federal Court of Australia Act 1976 (s.43) grants the Court jurisdiction to award costs in all 


proceedings, at the discretion of the Court, unless another Act provides otherwise. These 
provisions are mirrored in the Federal Magistrates Act 1999 (s.79). The Federal Court is cost 
neutral in its jurisdiction inherited from the former Industrial Relations Court, the Administrative 
Appeals Tribunal and the Residential Tenancies Tribunal. 


 


1635







   


 COMPLAINTS 395


 


referred to as ‘public interest’ cases). This would occur if the private costs of taking 
action (bearing one’s own costs in the courts) exceed the private benefits. However, 
bearing one’s own costs would seem to be an improvement over the current 
situation, in which there is no guarantee that cases with a public interest element 
will avoid the application of the principle that costs follow the event (HREOC 
2004c). Allowing disability organisations to make representative complaints 
(discussed in the next section) might lessen the need for individuals to bring public 
interest cases forward. Access to legal assistance (see chapter 15) will also influence 
the ability of individuals to mount public interest cases. 


Cost neutrality also places a burden on successful respondents to bear their own 
costs. As noted earlier, respondents are often reluctant to become involved in 
lengthy and expensive court processes. As for complainants, similar incentives and 
disincentives would be at work; bearing their own costs might discourage legal 
action but would promote certainty.  


Reducing barriers to complainants’ participation in the courts must be balanced 
against the burden on respondents and the court system. It is important that courts 
retain discretion to award costs under some circumstances. Frivolous or vexatious 
complaints (or defence strategies), for example, impose unnecessary costs on other 
parties and the court system, and might need to be discouraged by the prospect of 
costs being awarded in such cases.  


The National Council on Intellectual Disability argued: 
We favour the approach that costs should only be awarded against the unsuccessful 
litigant where they have not demonstrated ‘an arguable case’ to the court. It is neither 
fair to the other party nor in the public interest to allow people to litigate cases which 
do not have a reasonable arguable basis in fact and/or law. (sub. 112, p. 8) 


One problem with this approach is that complainants might have difficulty knowing 
in advance whether their case is arguable. However, the HREOC Act (s.46PH) 
makes provision for the President to give complainants a termination notice which 
explains why their complaint was terminated. The reasons for termination are 
generally more detailed when a matter is terminated on the ground that the 
complaint was lacking in substance, compared to one which had no reasonable 
prospect of conciliation (HREOC, pers. comm., 20 April 2004). The explanation of 
why the complaint was terminated can provide a useful indication to the 
complainant of whether their case is arguable. Additionally, the HREOC Act 
(s.46PS) allows HREOC to provide a report to the courts. There might be scope for 
HREOC to give an indication in this report as to the merit of the case. Such 
information would be useful for both the complainant and respondent and might 
help the complainant decide whether to proceed to court. 
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Alternatively, the Australian Industry Group (sub. DR326, p. 20) proposed that the 
approach applying to unfair dismissal applications under the Workplace Relations 
Act 1996 be considered: 


This involves each party paying its own costs, except where: 


• The applicant pursues an application in circumstances where it should have been 
reasonably apparent that he or she had no reasonable prospect of success; or 


• The applicant has acted unreasonably in failing to discontinue a proceeding or in 
failing to agree to terms of settlement that could lead to discontinuance of the 
application. (Workplace Relations Act 1996, s.170CJ) 


While the Australian Industry Group’s proposal provides protection for 
respondents, it is of little assistance to complainants facing a respondent who acts 
unreasonably in the proceedings. More balance between the requirements on 
complainants and respondents would be desirable. For example, guidance might be 
drawn from the cost order guidelines in the Family Law Act 1975 (box 13.2).  


The Human Rights and Equal Opportunity Commission Act 1986 should be 
amended to require each party to a disability discrimination case to bear his or 
her own costs in the Federal Court and Federal Magistrates Court, subject to 
guidelines for cost orders based on the criteria in sections 117(3) and 118 of the 
Family Law Act 1975. 


13.4 Representative complaints 


The HREOC Act allows representative complaints to be made ‘on behalf of one or 
more other persons aggrieved by the alleged unlawful discrimination’ (s.46P(2)(c)). 
A representative action can be brought on behalf of a class of members, without 
having to name the members of the class, specify the number of members or gain 
their consent (s.46PB). 


Where a complaint to HREOC is terminated, any ‘affected person’ may apply to the 
federal courts (s.46PO(1)). An ‘affected person’ means a person on whose behalf 
the complaint was lodged. Under the Federal Court of Australia Act 1976, 
representative proceedings are allowed, but to bring a representative action, a 
person must have ‘a sufficient interest to commence a proceeding on his or her own 
behalf’ (s.33D). 


The Productivity Commission considers the HREOC Act should be amended to 
establish the principle of cost neutrality in discrimination proceedings in the federal 
courts, subject to guidelines based on those in the Family Law Act. 
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Box 13.2 Provision for cost orders in the Family Law Act 1975 
The general costs rule in the Family Court is that each party should bear his or her own 
costs (s.117(1)). However, if the court is of the opinion that there are circumstances 
that justify it in doing so, it may make such orders as to costs and security for costs, as 
it considers just (s.117(2)). 


In considering what cost order (if any) should be made, the court is directed to have 
regard to: 


(a) the financial circumstances of each of the parties to the proceedings;  


(b) whether any party to the proceedings is in receipt of assistance by way of legal aid 
and, if so, the terms of the grant of that assistance to that party;  


(c) the conduct of the parties to the proceedings in relation to the proceedings 
including, without limiting the generality of the foregoing, the conduct of the parties 
in relation to pleadings, particulars, discovery, inspection, directions to answer 
questions, admissions of facts, production of documents and similar matters;  


(d) whether the proceedings were necessitated by the failure of a party to the 
proceedings to comply with previous orders of the court;  


(e) whether any party to the proceedings has been wholly unsuccessful in the 
proceedings;  


(f) whether either party to the proceedings has … made an offer in writing to the other 
party to the proceedings to settle the proceedings and the terms of any such offer; 
and  


(g) such other matters as the court considers relevant (s.117(3)). 


In addition, if the court is satisfied that the proceedings are frivolous or vexatious, it 
may dismiss the proceedings or make such order as to costs as the court considers 
just (s.118). 


Source: Family Law Act 1975, ss.117, 118.  
 


There was some disagreement about the interpretation of these sections of the 
HREOC Act. Many disability organisations appeared to consider that they are not 
entitled to initiate representative complaints in their own right. The Equal 
Opportunity Commission Victoria stated that ‘representative complaints in their 
current form require affected individuals, or their carers or support persons, to 
initiate action’ (sub. 129, p. 21). Several disability organisations argued that the 
legislation should be amended to allow them to initiate complaints, implying that 
they believe that they are not currently entitled to do so (Blind Citizens Australia, 
sub. 72; National Ethnic Disability Alliance, trans., p. 1388). 


HREOC argued that the DDA did not require amendment to address this issue: 
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There is already provision in the HREOC Act for representative complaints to be made 
on behalf of a class of aggrieved persons without needing to identify particular 
individuals. (sub. 219, p. 19) 


The Australian Government Solicitor advised that a disability organisation can 
lodge a complaint of unlawful discrimination with HREOC on behalf of one or 
more persons aggrieved by the alleged discrimination, or in some circumstances 
might be able to lodge a complaint on its own behalf if the organisation is a ‘person 
aggrieved’ by the alleged unlawful discrimination (AGS 2004a, p. 3). 


However, unless organisations are themselves ‘a person aggrieved’, they cannot 
pursue a complaint to the federal courts. This is likely to discourage advocacy 
organisations from initiating complaints with HREOC. Knowing that a 
representative complaint could not proceed to the courts unless an ‘affected person’ 
is prepared to pursue it might affect the respondent’s willingness to conciliate. 


There appears to be some confusion about the ability of disability organisations and 
advocacy groups to initiate representative complaints with the Human Rights and 
Equal Opportunity Commission and to proceed to the Federal Court or Federal 
Magistrates Court. This is likely to have discouraged organisations from making 
such complaints. 


This confusion could be avoided if disability organisations were entitled to bring 
actions in the federal courts in their own right. Such complaints could still be 
regarded as representative complaints, because the organisations would be 
representing the interests of their constituents in general. 


Representative complaints initiated by disability organisations or advocacy groups 
have the potential to achieve greater systemic change than can be achieved by 
individual complaints. There are fewer concerns about the confidentiality of the 
complainant, and disability organisations are more likely to have the experience and 
resources (although still limited) to tackle the complexities of the complaints system 
than individual complainants. Many inquiry participants, in stressing the barriers to 
individuals making complaints, pointed to the potential benefits of representative 
complaints. The Equal Opportunity Commission Victoria argued that other 
vulnerable groups had benefited from representative complaints: 


… looking at representative complaints under the Racial and Religious Tolerance Act, 
many people feel very comforted and reassured by the fact that the complaint is being 
taken up by another body rather than them as an individual. It lessens their exposure. It 
lessens their isolation. It lessens their fear of victimisation and backlash. (trans., 
p. 1900) 
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The Australian Industry Group, however, raised concerns about widening the 
existing rights of disability organisations to pursue representative complaints, 
stressing that ‘it is important that cases of alleged discrimination be based on 
specific facts and issues’ (sub. DR326, p. 21). 


This appears reasonable, and could be addressed by ensuring that representative 
complaints be allowed only in relation to specific instances of alleged 
discriminatory conduct as defined in the DDA—not purely hypothetical or abstract 
legal questions (Australian Government Solicitor 2004a, p. 10). The complaint 
would also need to be accepted by HREOC as not frivolous or vexatious.  


Some inquiry participants were concerned that giving organisations greater scope to 
initiate complaints could disempower people with disabilities. ParaQuad Victoria 
stated: 


… there’s always that whole conflict of not wanting to encourage dependency … of not 
wanting to go back to the old model … people with disabilities are always relying on 
an organisation or someone else to carry things forward for them. (trans., p. 1859) 


The Australian Government Solicitor advised that: 
It would be possible to amend the HREOC Act to enable disability organisations to 
lodge complaints in respect of alleged unlawful discrimination otherwise than on behalf 
of any particular ‘aggrieved person’, and to enable HREOC to inquire into and 
conciliate such complaints. In our view, there would also be scope to amend the 
HREOC Act and the federal courts legislation to enable disability organisations to 
pursue such actions in the Federal Court and the Federal Magistrates Court. (AGS 
2004a, p. 4) 


The Australian Government Solicitor advised that this could be achieved by means 
of relatively simple amendments to the HREOC Act to include an extended 
standing provision for disability organisations that meet specified criteria, as is the 
case under the Environment Protection and Biodiversity Conservation Act 1999 
(box 13.3). 


The Equal Opportunity Commission Victoria suggested defining the appropriate 
organisations or bodies to bring forward representative complaints by including 
provisions in the DDA similar to those in the Racial and Religious Tolerance Act 
2001 (Victoria). That Act provides that a representative body may complain on 
behalf of a person or persons if that body has a ‘sufficient interest’ in the complaint. 
Sufficient interest is to be found if:  


… the conduct that constitutes the alleged contravention is a matter of genuine concern 
to the body because of the way conduct of that nature adversely affects or has the 
potential to affect the interests of the body or the interests or welfare of the persons it 
represents. (Equal Opportunity Commission Victoria, sub. 129, p. 21)  
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Box 13.3 Extended standing for judicial review under the Environment 


Protection and Biodiversity Conservation Act 1999 
(3) An organisation or association (whether incorporated or not) is taken to be a 


person aggrieved by the decision, failure or conduct if: 


(a) the organisation or association is incorporated, or was otherwise established, 
in Australia or an external Territory; and  


(b) at any time in the 2 years immediately before the decision, failure or conduct, 
the organisation or association has engaged in a series of activities in 
Australia or an external Territory for protection or conservation of, or research 
into, the environment; and  


(c) at the time of the decision, failure or conduct, the objects or purposes of the 
organisation or association included protection or conservation of, or research 
into, the environment.  


Source: Environment Protection and Biodiversity Conservation Act 1999, s.487.  
 


The Productivity Commission considers that greater use of representative actions 
could improve the effectiveness of the complaints process, particularly in achieving 
systemic change. Organisations making representative complaints can avoid many 
of the barriers faced by individuals wishing to make a complaint, such as fear of 
victimisation. 


The Productivity Commission considers that disability organisations should be 
permitted to initiate complaints in their own right, at both HREOC and federal 
courts stages. However, some limitation on this right is necessary to protect the 
interests and self-determination of people with disabilities. This protection could be 
achieved by limiting the right to initiate a complaint to organisations with a 
demonstrated connection to the subject matter of the complaint. Representative 
actions should also be limited to alleged actual or proposed discrimination rather 
than hypothetical scenarios.  


Organisations will also tend to be limited by the risk of cost orders in the federal 
courts, although the Productivity Commission’s recommendation on cost orders 
(see above) would give greater certainty in this regard. Some participants requested 
that a guarantee of no costs in the federal courts be given for representative 
complaints (Anti-Discrimination Commission Queensland, sub. 119). However, the 
Productivity Commission considers that the same rules should apply regardless of 
the nature of the complainant.  
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The Human Rights and Equal Opportunity Commission Act 1986 should be 
amended to allow disability organisations with a demonstrated connection to the 
subject matter of a complaint to initiate complaints in their own right and proceed 
to the Federal Court and Federal Magistrates Court if required. 


13.5 Conclusions 


This chapter has examined the strengths and weaknesses of the DDA complaints 
process. An effective complaints mechanism is an essential feature of the DDA, in 
order to allow individual grievances to be resolved. It can also play a limited role in 
driving systemic change.  


Many inquiry participants acknowledged the strengths of the complaints process, 
particularly the emphasis on conciliation before proceeding to the courts. In 
addition, complainants and respondents (with some notable exceptions) appeared to 
be satisfied with HREOC’s complaint handling and conciliation processes. 


However, many barriers affect the effectiveness of the complaints process, 
including the costs and formality of the process, fear of victimisation and the 
inequality of resources available to the parties. The Commission has made a series 
of recommendations that aim to reduce some of these barriers. 


Finally, there appears to be some confusion and misunderstanding about how the 
complaints process works. Many people with disabilities and disability 
organisations appear to be uncertain of how to enforce their rights, and the role of 
HREOC and the federal courts. HREOC could give further attention to promoting 
awareness of the complaints process, particularly through cooperative arrangements 
with State and Territory anti-discrimination bodies. 


The HREOC Act complaints process applies to complaints under the Sex 
Discrimination Act 1984 and the Racial Discrimination Act 1975 and will apply to 
the Age Discrimination Act 2004, as well as complaints under the DDA. 
Recommendations in this chapter therefore will have implications for the handling 
of complaints under the former three Acts, which are outside this inquiry’s terms of 
reference.  
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The Attorney-General’s Department should investigate the implications of this 
inquiry’s recommendations about the disability discrimination complaints process 
for other federal anti-discrimination legislation. 
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14 Regulation 


Governments use a range of regulatory devices to influence the behaviour of 
individuals and organisations. The term ‘regulation’ encompasses a wide variety of 
instruments. It includes primary legislation (such as Acts of Parliament), 
subordinate legislation (such as statutory rules), quasi-regulation (such as industry–
government agreements and accreditation schemes), co-regulation and self-
regulation, and international treaties (box 14.1).  


The Disability Discrimination Act 1992 (DDA) is a significant piece of Australian 
Government legislation. It contains several high level provisions, making it 
unlawful to discriminate against people with disabilities on the ground of disability. 
A variety of other regulatory tools (regulations, disability standards, guidelines and 
advisory notes) are (or can be) used to supplement the Act.  


As a general rule, regulation of any form should be used only where it is the most 
effective way of addressing a problem and it imposes the least possible burden on 
those being regulated and the wider community. Good regulation should not be 
unduly prescriptive—that is, where possible, it should be expressed in terms of 
desired outcomes, and allow flexibility in how those outcomes are achieved. It 
should be able to accommodate different or changing circumstances, and to enable 
those affected to decide how best to comply. It should also be consistent with other 
laws, regulations and agreements. Inconsistency creates confusion for those 
organisations bound by the regulations and could undermine the objectives of 
regulation. 


This chapter discusses disability standards, guidelines and action plans, which are 
used to supplement the DDA, and attempts to assess their effectiveness in achieving 
the objects of the DDA. The chapter also considers the potential role for other 
approaches, including self-regulation and co-regulation.  
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Box 14.1 Types of regulatory tool 
Explicit government regulation refers to both primary and subordinate legislation and is 
the most commonly used form of regulation. Primary legislation (Acts of Parliament) 
receives scrutiny and passage by Parliament. Subordinate legislation can be made in a 
variety of forms. The three main forms at the federal level are: 


• statutory rules, which must be approved by the Governor-General in Council and 
are subject to review by the Senate Standing Committee on Regulation and 
Ordinances and possible disallowance by Parliament. Examples include the 
Disability Discrimination Regulations 1996 and the Income Tax Assessment 
Regulations 1997 


• disallowable instruments, which are made by Ministers or government agencies and 
are subject to review by the Senate Standing Committee on Regulation and 
Ordinances and possible disallowance by Parliament. Examples are the Disability 
Standards for Accessible Public Transport 2002 


• other subordinate legislation, which is not subject to Parliamentary scrutiny. 


Co-regulation typically refers to the situation where industry develops and administers 
its own arrangements, but government provides legislative backing to enable the 
arrangements to be enforced. This is known as ‘underpinning’ of codes, standards etc. 
Sometimes, legislation sets out mandatory government standards, but provides that 
compliance with an industry code can meet those standards. Legislation may also 
provide for government-imposed arrangements if industry does not develop its own 
arrangements.  


Quasi-regulation refers to a wide range of rules or arrangements which governments 
can use to influence businesses, but that do not form part of explicit government 
regulation. Examples include industry codes of practice, guidance notes, industry–
government agreements and accreditation schemes. Federal quasi-regulation can be 
broadly divided into two categories: 


• industry arrangements where industry organisations play a critical role in formulating 
and/or administering codes, guidelines, standards and the like, and where 
government involvement means that the requirements become quasi-regulatory 


• other government initiated arrangements that use methods other than direct 
legislation to encourage compliance. 


Self-regulation involves industry formulating rules and codes of conduct, and enforcing 
compliance with those rules.  


Sources: Commonwealth Interdepartmental Committee on Quasi-regulation 1997; ORR 1998.  
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14.1 Disability standards 


The DDA prohibits discrimination on the ground of disability in a number of areas. 
These prohibitions are expressed in very general terms: for example, section 23 of 
the DDA states that it is unlawful for a person to discriminate against another 
person on the ground of the other person’s disability by refusing access to, or the 
use of, any premises that the public is entitled or allowed to enter or use.  


However, the DDA does not prescribe the actions that a person or organisation must 
take to avoid discrimination. This can be an advantage because it allows for 
flexibility in how discriminatory barriers are removed, but it can create problems, 
such as the uncertainty experienced by people with disabilities and service providers 
in how the general provisions will apply to particular areas.  


The DDA was designed to address these issues by including the power to introduce 
subordinate regulation in the form of disability standards. Section 31 of the DDA 
gives the Attorney General the power to formulate disability standards. These are 
disallowable instruments that the Federal Parliament must approve and that are 
subject to the formal regulation impact statement (RIS) process.1 


Disability standards can:  


• set out the requirements implicit in the DDA in a more immediately accessible 
format 


• provide information on the steps necessary to comply with the DDA, and reduce 
uncertainty for potential complainants and respondents 


• provide timetables for complying with the DDA, ensuring changes occur within 
an appropriate period 


• allow input from all interested parties and specify the relationship of standards to 
other relevant sources of law 


• encourage the use of voluntary action plans to meet the deadlines set by 
standards 


• reduce the reliance on litigation and complaint processes because standards 
provide greater certainty for people with disabilities and organisations covered 
by the DDA 


                                              
1 At the federal level, a regulatory impact statement contains a formal assessment of the costs and 


benefits of regulation. This process is mandatory for all reviews of existing regulation, proposed 
new or amended regulation, and proposed treaties involving regulation, that will directly affect 
business, have a significant indirect effect on business or restrict competition (ORR 1998). 
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• present, as part of the usual operating environment, measures that facilitate the 
access and participation of people with disabilities (HREOC 1993b).  


The Disability Standards for Accessible Public Transport, for example, apply to 
public transport vehicles, conveyances, premises and infrastructure, and set out a 
timetable for adjustment by public transport operators over 30 years, with fixed 
milestones every five years. They list detailed accessibility requirements including 
access paths, ramps, boarding devices, allocated spaces, handrails, doorways, 
controls, signage, information provision and much more (see appendix C). 


Many inquiry participants acknowledged the important role that standards play in 
addressing the discrimination faced by people with disabilities. The Public Interest 
Advocacy Centre noted: 


Standards would provide certainty and would thus assist those seeking to comply with 
the DDA as well as those regulating compliance. (sub. 102, p. 9) 


The Human Rights and Equal Opportunity Commission (HREOC) (sub. 143) and 
the ACTU (sub. 134) expressed similar views. 


However, inquiry participants did not unanimously support standards. Some were 
concerned about using disability standards to extend the scope of the Act. Some 
questioned the suitability of standards for some areas, while others suggested 
extending the ability to formulate standards to all areas covered by the DDA. Others 
were concerned with procedural issues, such as formulating, monitoring and 
enforcing standards. These issues are discussed below.  


Consistency with the Disability Discrimination Act  


General principles of administrative law require standards under the DDA to serve 
the same objects and underlying scope as the existing DDA provisions.2 The 
Productivity Commission considers that the underlying scope of the Act includes 
the areas covered by the DDA and the checks and balances it contains (such as 
unjustifiable hardship and inherent requirements for employment) to ensure that any 
adjustments generate net benefits.  


By contrast, HREOC argued that in furthering the objects of the Act, disability 
standards can alter the underlying scope by: 


• providing obligations greater than those which already exist 


                                              
2 The scope of an Act is determined by adopting a construction of its provisions which will 


promote rather than defeat its underlying purpose or object.  
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• prescribing obligations for persons who might not already be covered by the 
DDA 


• removing or providing defences or exceptions beyond those that already exist 
(HREOC 2003e).  


HREOC bases its argument on sections 32, 33 and 34 of the DDA. Section 32 states 
that is it unlawful for a person to contravene a disability standard. According to 
HREOC, this section implies that a standard may make something unlawful that is 
not already unlawful (HREOC 2003e). Section 33 states that Division 5 (which 
contains the exemptions) does not apply in relation to a disability standard. The 
Australian Government Solicitor interprets this to mean that disability standards 
need not necessarily include, or be limited to, the exemptions set out in Division 5 
(AGS 2000). Section 34 states that if a person acts in accordance with a disability 
standard, the existing unlawful discrimination provisions (set out in Part 2 of the 
DDA) do not apply to the person’s activity. HREOC interprets this section to mean 
that a standard may make something lawful that otherwise would have been 
unlawful, or potentially unlawful (HREOC 2003e). HREOC argued: 


We think the standards power has to mean that it can both make things unlawful that 
are not or may not be unlawful now, and can make things lawful which are not or may 
not be lawful now … That admittedly rather strong effect of standards in relation to the 
Act is why they’re subject to a positive parliamentary approval process rather than the 
standard regulation disallowance provision. (HREOC, trans., pp. 2876–7)  


HREOC’s position is supported by legal advice from the Australian Government 
Solicitor to the then Department of Education, Training and Youth Affairs on the 
draft disability standards for education. The Australian Government Solicitor 
argued that section 34 of the DDA, which provides that Part 2 of the Act does not 
apply to a person who acts in accordance with a disability standard, indicates that a 
standard can apply differently than the Act, provided it is not ‘repugnant’ to the Act 
(that is, that the standard does not subvert the objects of the Act) (AGS 2000).  


The Productivity Commission accepts that disability standards can make some 
things lawful that otherwise would have been unlawful. It will be lawful for public 
transport operators, for example, to discriminate against some people with 
disabilities because the transport disability standards require that only 25 per cent of 
buses and trains be made accessible by 31 December 2007. Similarly, the access to 
premises standards will specify a minimum door width. This specification might not 
fulfil the needs of every person with a disability, but failure to provide a wider door 
will not be unlawful.  


However, in other instances draft standards, if adopted, would change the 
application of the DDA in a way that is inconsistent with what the Productivity 
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Commission regards as the underlying scope of the Act. The draft education 
standards are a case in point. The unjustifiable hardship defence is limited to 
enrolment situations under the DDA (s.22(4)). The Draft Disability Standards for 
Education propose extending the unjustifiable hardship defence beyond the point of 
enrolment to include all education activities. On the other hand, the draft Access to 
Premises Standards propose limiting the unjustifiable hardship defence to the 
owners and developers of existing buildings and excluding the owners and 
developers of new buildings. Section 23(2) of the DDA does not make this 
distinction. Further, HREOC would not be able to grant temporary exemptions to 
organisations covered by the draft access to premises standards. This is in contrast 
to the public transport standards, which allow for such temporary exemptions.  


HREOC argued that including the defence for post-enrolment situations in the 
disability standards for education was preferable to amending the DDA because the 
defence is perceived as part of a package of rights and responsibilities: 


Certainly some people in the community that we have spoken to have taken the view 
that it’s preferable to do it in the standard as part of a package, that in return for 
accepting an expansion of unjustifiable hardship that they will get better definition of 
rights across the board, whereas if you just amend the Act to expand unjustifiable 
hardship by itself then people might say, ‘Well, what have we got out of that?’ on the 
disability side of the equation. (HREOC, trans., p. 1147) 


Some inquiry participants argued that disability standards should not be used to 
change the fundamental scope of the DDA: Queensland Parents for People with a 
Disability (sub. DR325); Australian Industry Group (sub. DR326); NSW Office of 
Employment Equity and Diversity (sub. DR354); Blind Citizens Australia 
(sub. DR269); and the ACT Government (sub. DR366).  


The Productivity Commission acknowledges HREOC’s point that subjecting 
disability standards to positive parliamentary approval provides some assurance that 
they will not undermine the scope and objects of the DDA. However, the 
Commission considers that standards should not be used to change the application 
of the Act in the ways discussed above.  


The DDA provides a balance of prohibitions and defences in the areas it covers 
which, as a matter of principle, should be reflected in the disability standards 
developed for particular areas. Defences, such as unjustifiable hardship and the 
inherent requirements test for employment, are important to ensure that the DDA 
provides necessary checks and balances. These defences encourage changes where 
the benefits to the community outweigh the costs and discourage changes where 
costs outweigh benefits. Removing these defences via disability standards could 
result in regulations that impose significant costs on organisations covered by the 
DDA (see chapter 8). 
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It is the Commission’s view that important statements of law should be made in the 
primary legislation, not in subordinate instruments. For example, the Productivity 
Commission recommends elsewhere in this report amending the DDA to extend 
unjustifiable hardship to all areas covered by the DDA, including the standards (see 
chapter 8). If this recommendation were accepted, it would be inappropriate for 
disability standards to undermine its intention. It is the Commission’s view that the 
purpose of standards should be to clarify the operation of the Act, not remove 
important defences.  


The draft disability standards for education and access to premises have the effect 
of altering, in a fundamental way, the scope of the Disability Discrimination Act 
1992 provisions concerning discrimination in education and access to premises. 


Section 31 of the Disability Discrimination Act 1992 should be amended to 
clarify that disability standards cannot alter in a fundamental way the scope of 
the Act. The scope should only be altered via amendment of the Act, not via 
disability standards.  


Flexibility  


A clear advantage of standards is that they provide a degree of certainty for 
stakeholders who need to know what actions would be regarded as complying with 
the legislation. A potential shortcoming of standards, however, is that they can be 
inflexible, thereby imposing higher costs and requiring constant updating to keep 
them in line with technological developments.  


Some inquiry participants (Job Watch, sub. 215; Australian Taxi Industry 
Association, trans., p. 1336; Victorian Government, sub. DR367) criticised the 
inflexible nature of disability standards. By their nature, standards will limit the 
flexibility with which service providers comply with the DDA and adapt to 
changing circumstances—that is the tradeoff for creating some degree of certainty 
through a legislative instrument. However, there are ways of minimising these costs 
and creating a balance between certainty and flexibility. Where possible, the 
standards could use performance-based approaches that allow organisations to 
develop alternative ways of meeting standards, and they could incorporate 
mechanisms for updating (without continually redrafting) as technology changes. 
These and other features should be assessed during the drafting process. 


FINDING 14.1 


RECOMMENDATION 14.1 
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Only the transport disability standards have been enacted. The RIS assessed options 
for improving the accessibility of public transport against six criteria, one of which 
was flexibility. It acknowledged that disability standards might be less flexible than 
other options, such as guidelines or the status quo, but noted that the transport 
disability standards incorporated flexible elements (Attorney-General’s Department 
1999). The draft disability standards for access to premises (released for public 
comment in January 2004) also provide some flexibility (box 14.2).  


The Productivity Commission agrees that it is important for disability standards to 
be as flexible as possible, both promoting choice and being adaptable over time. As 
far as possible, these characteristics should be included when standards are 
formulated. The RIS process, which is designed to facilitate the introduction of 
good regulation, provides an opportunity to ensure flexibility is considered in the 
design and implementation of disability standards. This process appears to be 
working effectively, given that flexibility has been an important feature of the 
disability standards that have been assessed to date. 


Effects on the rights of people with disabilities  


Disability standards have been criticised for diminishing the rights of people with 
disabilities. The Victorian Government argued: 


Under the complaints based approach people are free to lodge a complaint if and when 
they felt discriminated against. Introducing disability standards could mean the alleged 
instance of discrimination would be evaluated against the set standard. The respondent 
could be able to avoid action provided they meet specific conditions, regardless of the 
actual discrimination suffered by the person with the disability. This disregards the 
individualised and interactive nature of discrimination. (sub. DR367, p. 9) 


The Anti-Discrimination Commission Tasmania (trans., p. 32), the Anti-
Discrimination Commission Queensland (trans., p. 260) and Disability Council of 
NSW (sub. 64) expressed similar concerns. 


Bruce Young-Smith suggested that people with disabilities be given the right to 
lodge a complaint if the standards do not meet their needs (sub. 80). HREOC 
objected to this suggestion, arguing that it would undermine the ability of disability 
standards to clarify the responsibilities of service providers and to provide certainty: 


For example, any standard on access to premises needs to specify a minimum door 
width. If standards are to be meaningful it is not feasible to add a requirement that it is 
also unlawful not to have a wider door if anyone requires it. (sub. 219, p. 27) 
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Box 14.2 The flexibility of disability standards  
According to the Attorney-General’s Department, the Disability Standards for 
Accessible Public Transport incorporate flexibility in three ways. 


• The standards are performance based. That is, generally they are not hardware 
specific but assume that a variety of solutions will satisfy any potential requirement. 


• The standards allow operators and providers to comply with requirements, and thus 
the DDA, by following the specifications in the document or by providing an 
alternative means of ‘equivalent access’. An operator may choose, for example, to 
provide equivalent access to bus services by using a high floor bus with a boarding 
platform rather than a low floor bus with a ramp. 


• The DDA provides exemptions in cases where ‘unjustifiable hardship’ can be 
demonstrated. This provision allows added flexibility in those cases in which 
unjustifiable hardship exists. 


Section 34 of the standards states that they must be reviewed within five years of being 
introduced and then every five years. The review, to be conducted by the Minister for 
Transport and Regional Services in consultation with the Attorney General, must 
include whether discrimination has been removed and any necessary amendments to 
the standards. 


The Draft Disability Standards for Access to Premises will initially comprise the access 
components of the Building Code of Australia (BCA) that have been revised to comply 
with the provisions of the DDA. Like the transport standards, the access to premises 
standards are performance based. The acceptable performance requirements for 
buildings and other structures described by the disability standards may be met using: 


• deemed-to-satisfy provisions, which are detailed prescriptive technical requirements 
within the BCA about how to construct and equip buildings 


• an alternative solution that can be demonstrated to meet the performance 
requirements by other means. An administrative protocol has been developed to 
assist building control authorities assess applications for alternative solutions. 


The draft premises standards include a timetable for review (Part 5). The Minister for 
Industry, Tourism and Resources, in consultation with the Attorney General, must 
review the effectiveness of the standards within five years of being introduced and then 
every five years. The review should identify any necessary amendments. The BCA is 
updated annually, but the access requirements for people with disabilities will not be 
changed until Parliament approves changes to the premises standards. 


Sources: Attorney-General’s Department 1999; Australian Building Codes Board (subs. 153 and DR297); 
ABCB 2001; Disability Standards for Accessible Public Transport 2002; Draft Disability Standards for 
Access to Premises (Buildings).   
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Blind Citizens Australia (sub. DR269), the South Australian Government 
(sub. DR356) and People with Disability Australia (sub. DR359) agreed that service 
providers complying with disability standards should be protected from complaints.  


Compliance with disability standards will not address the needs of every person 
with a disability where short term tradeoffs are made to achieve better outcomes in 
the future. The phased introduction of the transport disability standards, for 
example, means that some people’s needs will not be addressed initially, yet those 
people will have lost the opportunity to seek redress via the complaints process.  


However, it is possible that disability standards will meet the needs of a wider range 
of people with disabilities in a shorter time than if they had relied on each lodging a 
complaint under the general provisions of the DDA. Elsewhere in this report, the 
Productivity Commission found that complaints have a limited role in achieving 
systemic change (see chapters 10 and 13). For example, complaints must be based 
on actual instances of discrimination, which makes it difficult to extend the 
outcomes of a case affecting people with mobility impairments to discrimination 
experienced by people with visual impairments. The outcomes of many complaints 
are also confidential, limiting their role in establishing precedents. By contrast, 
disability standards specify the actions that organisations must undertake to remove 
discriminatory practices affecting a wide range of people with disabilities.  


It is important for people with disabilities to have the facility to complain about 
discriminatory behaviour. Indeed, the complaints mechanism plays a pivotal role in 
encouraging compliance with disability standards. However, the Productivity 
Commission considers it appropriate that compliance with disability standards is a 
defence if a complaint is lodged. People with disabilities need to be aware of the 
role of disability standards and their effect on the general anti-discrimination 
provisions of the DDA. 


Disability standards offer the potential to meet the needs of a wider range of people 
with disabilities in a shorter timeframe than individual complaints. It is appropriate 
that compliance with disability standards should provide protection from 
complaints made under the general provisions of the Disability Discrimination Act 
1992.  


Relationship with State and Territory legislation 


Some inquiry participants questioned the relationship between disability standards, 
which are federal legislation, and State and Territory government legislation. For 
example, the Anti-Discrimination Commission Queensland (trans., p. 260) raised 


FINDING 14.2 


1653







   


 REGULATION 413


 


the desirability of using State anti-discrimination legislation to establish a higher 
level of compliance in some areas than that negotiated under disability standards.  


Section 13 of the DDA states that the Act is not intended to exclude or limit the 
operation of a law of a State or Territory that deals with discrimination on the 
grounds of disability that is capable of operating concurrently. That is, so long as 
there is no inconsistency between the DDA and State and Territory anti-
discrimination legislation, both can be used to address discrimination on the ground 
of disability.  


It is likely that State and Territory governments also have other laws and regulations 
that apply to areas covered by disability standards. It is possible that this legislation 
could impose a different requirement on a specific matter also contained in 
disability standards. The DDA is silent on the relationship between the DDA and 
other State and Territory legislation. 


Generally, there are two potential forms of inconsistency between federal and 
State/Territory laws: 


• ‘direct inconsistency’, which occurs where the State or Territory law would 
alter, impair or negate the operation of the federal law (including where the two 
laws are contradictory) 


• ‘covering the field inconsistency’, which occurs where it appears from the terms, 
nature or subject matter of the federal law that it was intended as a complete 
statement of the law governing a particular matter, and the State or Territory law 
purports to deal with that matter (AGS 2004a). 


If there is inconsistency between federal and State and Territory laws, section 109 
of the Commonwealth Constitution states that federal laws displace the operation of 
State and Territory laws. This would apply to inconsistencies between the DDA and 
any inconsistent State and Territory laws, be they anti-discrimination laws or other 
laws.  


The Victorian Government argued that because disability standards are subordinate 
legislation, they cannot displace State legislation: 


Crown Counsel’s opinion is that disability standards are delegated legislation and as 
such, cannot cover the field and render State legislation invalid. (sub. DR367, p. 8) 


According to the Australian Government Solicitor, the reference to laws in 
section 109 of the Constitution includes regulations and other instruments made 
under a law, such as a DDA standard (AGS 2004a).  
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At present, it is unclear what would amount to inconsistency between disability 
standards and State and Territory legislation. For example, the Anti-Discrimination 
Commission Queensland (trans., p. 260) argued that an organisation complying with 
a higher State-based standard would also meet the obligations of the federal 
disability standards and therefore there would be no inconsistency.  


The Productivity Commission is more concerned about an organisation that might 
comply with the federal disability standards but not the higher standard imposed by 
the relevant State or Territory government. Allowing States and Territories to 
impose greater obligations than those contained in disability standards would create 
uncertainty for organisations subject to inconsistent requirements. 


The Australian Government Solicitor suggested that a State law would probably be 
held to be incapable of operating concurrently with a DDA standard if the State law 
covering the same matter imposed a higher standard: 


… where there are two distinct requirements, the courts have generally held that there 
is a clear inconsistency … This is often the case because a law which makes unlawful 
actions below a minimum standard is generally seen as allowing, or making lawful, 
actions above that minimum standard. (AGS 2004a, p. 13) 


Similarly, HREOC (trans., p. 2870) argued ‘that the standards, when they are 
passed, cover the field’.  


This lack of clarity undermines the ability of disability standards to create certainty 
for organisations. There are a number of options for clarifying the situation. The 
first approach is to do nothing. The Anti-Discrimination Commission Queensland 
suggested no legislative intervention is required: 


There is a persuasive argument that where an operational inconsistency occurs, the 
State Commission would lose jurisdiction to investigate or conciliate, as on those facts 
the DDA would prevail by virtue of [section] 109 of the Constitution. (sub. DR368, 
p. 1) 


However, this option does not create the required certainty for organisations. A 
second option would be for State and Territory governments to adopt the DDA 
disability standards in their own laws. The Anti-Discrimination Commission 
Queensland recommended this as its preferred solution because it encourages 
cooperation between the Australian and State and Territory governments and if 
adopted across all jurisdictions, provides certainty to industry and the disability 
sector (sub. DR368). 


This approach has a number of weaknesses: 


• getting the agreement of all States and Territories would be difficult, particularly 
where some are arguing for higher levels of compliance 
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• adoption of the standards may be delayed as different States and Territories 
move to adopt them at different times 


• differences in State and Territory anti-discrimination laws may mean the same 
standards would be interpreted and enforced differently in different jurisdictions. 


A third option is to amend the DDA (s.13) to clarify that disability standards 
displace State and Territory legislation dealing with the same specific matter. This 
approach was supported by Blind Citizens Australia (sub. DR269), NSW Office of 
Employment Equity and Diversity (sub. DR354) and People with Disabilities 
Australia (sub. DR356).  


The Victorian Government (sub. DR367) and the Anti-Discrimination Commission 
Queensland (sub. DR268) rejected this approach, arguing that it undermined the 
role of State and Territory laws. However, all State and Territory governments are 
involved in negotiating disability standards. The Productivity Commission 
considers it to be generally inappropriate for them subsequently to impose higher 
levels of compliance than negotiated. To the extent that there is any doubt about the 
primacy of disability standards over State and Territory legislation that deals with 
the same specific matter (both anti-discrimination laws and other laws), the 
Productivity Commission considers the DDA should be amended to clarify the 
position. Disability standards should not override all State and Territory laws 
dealing with a particular area but, where a DDA standard and a provision contained 
in State or Territory legislation address the same specific matter, the disability 
standards should prevail over that provision. The Australian Government Solicitor 
advised there were no constitutional or other legal obstacles to amending the Act in 
this way if that was the intent of the federal law (AGS 2004a).  


There is some uncertainty about the relationship between State and Territory 
legislation and disability standards that deal with the same matter. 


The Disability Discrimination Act 1992 (s.13) should be amended to clarify that 
where disability standards and State and Territory legislation address the same 
specific matter, the disability standards should prevail. 


Areas covered  


The nature of disability standards will differ according to the area being addressed. 
Some areas, like public transport and premises, lend themselves well to prescription 
and measurement. Others, like employment and education, need a more procedural 


FINDING 14.3 


RECOMMENDATION 14.2 
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approach. Whether these areas need to be clarified through statutory standards or 
can be adequately addressed through non-binding guidelines is an issue.  


Section 31 limits the ability to formulate disability standards to the areas of 
employment, education, access to premises, public transport, accommodation and 
the administration of Commonwealth laws and programs (table 14.1). The areas not 
covered are the provision of goods and services, the purchase and disposal of land, 
clubs, sport, and requests for information. Further, the Act does not specifically 
allow for disability standards in areas covered by exemptions (such as insurance and 
superannuation).3 


Table 14.1 Areas in which disability standards may be formulated and the 
status of each standard, April 2004 


 
Area of discrimination 


Covered 
by DDA 


 Standard 
possible Status of standard 


Employment ss.15–21  Draft not active 
Education  s.22  Second draft rejected by State/


Territory Ministers; Australian 
Government to introduce standards 


unilaterally 
Access to premises  s.23  Draft released in January 2004 
Public transportation s.23a  Approved in October 2002 
Provision of goods, services and 
 facilities  


s.24 Х .. 


Accommodation s.25  Draft not active 
Purchase of land s.26 Х .. 
Clubs and incorporated associations s.27 Х .. 
Sport s.28 Х .. 
Administration of Commonwealth 
 laws and programs  


s.29  Commonwealth Disability Strategy 
implemented 


a Public transport is indirectly covered by the access to premises section of the DDA, because vehicles and 
aircraft are defined as ‘premises’ (s.4). .. Not applicable. 
Sources: DDA; DDA Standards Project nd. 


Hastings (1997) suggested that one factor influencing the decision to limit the areas 
covered by disability standards was concern about the costs to government and 
business of imposing standards in all areas covered by the DDA. There was no 
formal mechanism to assess the possible effect of new regulations on stakeholders 
when the DDA was introduced in 1992. In the absence of such a mechanism, the 
Government appeared to address concerns about imposing high costs on 
organisations by limiting the areas disability standards could cover.  


                                              
3 As discussed earlier however, section 33 states that Division 5 (which deals with exemptions) 


does not apply in relation to a disability standard. 
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Now, all new legislation (including subordinate legislation such as disability 
standards) is subject to a review mechanism through the RIS process. The 
Productivity Commission considers that this is an appropriate mechanism for 
assessing whether regulations are the most cost-effective means of achieving the 
objects of the DDA.  


Some inquiry participants argued disability standards cover too few areas: 
Restriction of the areas under which standards can be developed appears too arbitrary 
and subject to changing views to be enshrined in the Act. (Victorian Government, 
sub. DR367, p. 7) 


The Mental Health Legal Centre (sub. 108), Paraquad (trans., p. 123), and the Equal 
Opportunity Commission Victoria (sub. 129) expressed similar views. The Acting 
Disability Discrimination Commissioner, Dr Sev Ozdowski, also questioned the 
limitation on the provision for standards. He has suggested that progress towards 
equality and accessibility for people with disabilities would have been ‘faster and 
broader’ had the DDA allowed standards to be set in all areas (Ozdowski, 2002b, 
p. 8). 


Previously, the Australian Government responded to changing priorities for 
disability standards by amending the DDA. For example, the DDA was amended in 
2000 to allow for disability standards for access to premises, an area initially not 
considered for standards development.  


Inquiry participants, such as Blind Citizens Australia (sub. DR269), People with 
Disabilities Australia (sub. DR359), the Disability Services Commission Western 
Australia (sub. DR360) and the NSW Office of Employment Equity and Diversity 
(sub. DR354) supported extending the provision to make standards to all areas 
covered by the Act. HREOC (sub. 143, p. 73) was also supportive but noted that 
this ‘does not involve any conclusion that standards should necessarily be 
introduced in any particular area, only that it should be possible to make standards if 
and when this is decided to be appropriate’. The Victorian Government expressed 
similar views (sub. DR367). 


Some inquiry participants noted areas where standards proved unsuitable. Most 
concerns were raised about disability standards for employment and education. 
Draft disability standards for employment were prepared following consultations 
with industry representatives, people with disabilities and government between 
1994 and 1998 (see appendix A). These draft standards are not proceeding towards 
finalisation because interested parties could not agree on the form that they should 
take: 
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… while most participants in the process agreed that prescriptive standards were not 
appropriate, the principle based draft standards which were produced instead were not 
seen by all parties as delivering sufficient outcomes. (HREOC, sub. 143, p. 62) 


The Australian Industry Group summarised inquiry participants’ concerns with 
disability standards for employment: 


Each business is unique. Therefore, it is very difficult to draft standards which are 
appropriate for all businesses. … Not only would such standards need to be sufficiently 
flexible to have application to all workplaces and business operations, a further 
complication arises due to the vast array of disability which people have. (Australian 
Industry Group, sub. DR326, pp. 23–24) 


The Productivity Commission considers that there are potential benefits from 
allowing the possibility for standards to be introduced in any area covered by the 
DDA. Further, the power should extend to areas covered by exemptions such as 
insurance and superannuation. Expressing the standard power in a general sense 
provides greater flexibility in determining priorities for future standards 
development.  


Extending the standards-making power does not imply that standards should be 
made in all areas covered by the DDA. The very considerable costs associated with 
developing and complying with disability standards should be matched by a realistic 
prospect that those standards will address disability discrimination in an area better 
than the general provisions of the DDA. The Commission considers that the 
rigorous application of RIS processes provides safeguards against costly and 
inappropriate regulation.  


The Disability Discrimination Act 1992 (s.31) should be amended to allow 
disability standards to be introduced in any area in which it is unlawful to 
discriminate on the ground of disability. The standards-making power should 
extend to the clarification of the operation of statutory exemptions. 


Given the range of areas disability standards could potentially cover, it is important 
to establish a rigorous and transparent process for identifying priorities. The 
Attorney-General’s Department could be charged with this responsibility in 
consultation with HREOC and the relevant stakeholders, including State and 
Territory government departments and agencies, people with disabilities and 
organisations covered by the DDA.  


RECOMMENDATION 14.3 
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Monitoring and enforcement 


Section 67(1)(e) of the DDA requires HREOC to monitor the operation of standards 
and report to the Attorney General, but there is no separate enforcement regime for 
standards. Non-compliance with a standard is an unlawful act under the DDA in the 
same way as non-compliance with one of the general anti-discrimination provisions. 
In each case, a complaint can be made by or on behalf of a person or class of 
persons aggrieved by the act of discrimination (see chapter 13).  


The lack of a specific enforcement regime for disability standards was a concern for 
many inquiry participants, such as the National Ethnic Disability Alliance 
(sub. 114), the Disability Council of NSW (sub. 64) and Advocacy Tasmania 
(sub. 130). 


Most participants commenting on this issue recommended that disability standards 
include both monitoring and enforcement procedures (for example, the Mental 
Health Legal Centre, sub. 108; Advocacy Tasmania, sub. 130; the Equal 
Opportunity Commission Victoria, sub. 129; the NSW Council for Intellectual 
Disability, sub. 117; and the Physical Disability Council of Australia, sub. 113). 
Some suggested that an independent authority be given responsibility for ensuring 
compliance with disability standards, while others suggested that HREOC should be 
resourced to undertake this role.  


HREOC disagreed with this suggestion: 
HREOC does not regard these detailed monitoring roles as appropriate or realistically 
achievable for HREOC, other than through the complaint process as a backup to other 
regulatory and monitoring processes. In addition to issues of availability of resources 
for such a role, HREOC considers a more effective model involves responsibility for 
accessibility to be incorporated as far as possible into the responsibilities of mainstream 
regulatory bodies for each subject matter. (sub. 219, p. 28) 


The Productivity Commission considers that compliance with disability standards 
should be incorporated into existing regulatory processes where possible. Disability 
standards can be made in various areas of activity and it is sensible to rely on 
experts from those areas (with input from the disability community) to develop, 
implement and monitor standards. The draft building standard, for example, is 
linked formally to the BCA and thus will be enforced by State and Territory 
building planning approval processes. The NSW Office of Employment Equity and 
Diversity supported this approach, arguing: 


This regulatory framework is more efficient than setting up a separate disability 
standard and separate compliance framework. A similar approach should be adopted 
for disability standards wherever practical to do so. (sub. DR354, p. 6) 
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Similarly, compliance with the transport standard will be monitored by a national 
Ministerial taskforce (see chapter 5). Although formal compliance is still enforced 
only through complaints, providers should have more incentive to comply and 
breaches will be easier to identify. HREOC’s role should be limited to ensuring 
monitoring takes place and reporting on the operation of standards to the Minister. 
Other inquiry participants, such as Blind Citizens Australia (sub. DR269), Andrew 
van Diesen (sub. DR333), People with Disabilities Australia (sub. DR359) and 
Disability Services Commission Western Australia (sub. DR360) supported this 
approach.  


Where possible, monitoring and enforcement of disability standards should be 
incorporated into existing regulatory processes. The Human Rights and Equal 
Opportunity Commission’s role should be to report to the Attorney General on the 
operation and adequacy of those processes. 


Development process  


Aside from concerns about the concept of disability standards, many inquiry 
participants were also concerned about the process for developing standards. Most 
concerns related to the consultation process and the timeliness of standards. 


Consultation  


Consultation with people with disabilities, governments and those organisations 
with responsibility to implement the standards is vital in developing disability 
standards that are effective in reducing discrimination. Section 132 of the DDA 
requires that the comments of State and Territory Ministers responsible for matters 
relating to disability discrimination must be considered when disability standards 
are developed, but the DDA does not prescribe how consultation on disability 
standards should occur.  


Many inquiry participants expressed concerns about the consultation process. 
Industry and State government representatives felt little attention was given to their 
concerns. The Property Council of Australia (trans., p. 3012) argued many of its 
comments were ignored while developing the draft access to premises standards.  


The Victorian Government emphasised the need for wide ranging consultation: 
Relevant sectors should be consulted in an inclusive manner, to ensure that disability 
standards are developed that address both the needs of the disabled and the capacity of 
sectors of business and industry. (sub. DR367, p. 10) 


RECOMMENDATION 14.4 
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However, most inquiry participants commenting in this area were dissatisfied with 
the level of consultation among people with disabilities and suggested that it could 
lead to standards that compromised their needs. For example, the National Ethnic 
Disability Alliance stated: 


… the resource imbalance between industry and the disability sector means that it is not 
an equal bargaining arrangement and there is a risk that standards developed will 
actually reflect the interests of industry and not the rights of people with disability. 
(sub. 114, p. 16) 


Disability community input into standards development is coordinated by the DDA 
Standards Project (funded by the Attorney-General’s Department). It is a network of 
organisations that represent people with disabilities throughout Australia (box 14.3). 
Despite this broad consultative framework, Marrickville Council (sub. 157) and the 
Disability Council of NSW (sub. 64) criticised the ability of the DDA Standards 
Project to reflect the needs of people with disabilities accurately, arguing that it 
represents a narrow range of views and supports the introduction of standards 
against the wishes of the broader disability community. By contrast, HREOC 
argued that a broader framework was also used for consulting with people with 
disabilities: 


Project representatives have put forward a range of community views in standards 
development processes including views opposed to adoption of particular standards. 
Consultation on standards to date has in fact been very much wider than peak level. 
(sub. 219, p. 26) 


 
Box 14.3 The DDA Standards Project 
The DDA Standards Project is headed by a Steering Committee currently comprising 
representatives of nine national peak bodies: the Australian Association of the Deaf, 
Blind Citizens Australia, the Deafness Forum of Australia, the Head Injury Council of 
Australia, the National Council on Intellectual Disability, the National Ethnic Disability 
Alliance, the Physical Disability Council of Australia, Women with Disabilities Australia 
and the National Indigenous Disability Network. 


Among other things, the DDA Standards Project consults with people with disabilities 
during the development of specific DDA standards. It aims to reflect all the views 
expressed by people with disabilities during consultations and protect the rights of 
people with disabilities from erosion during standards development processes. It 
encourages the development of legally binding standards, but will support alternatives 
if standards are not acceptable to the disability sector as a whole.  


Source: DDA Standards Project nd.  
 


The Productivity Commission recognises that it is difficult to obtain unanimous 
support for disability standards. The process of negotiating standards will 
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necessarily involve tradeoffs, and consultation with the various stakeholders gives 
the opportunity for feedback on where those tradeoffs should be made. It is 
important, therefore, that all sections of the community be involved.  


Although consultation is important in developing better, more effective, standards, 
it is not an end in itself. Consultation is a means to allow different views to be 
expressed and advice to be sought from the disability sector, industry and 
governments. It is almost inevitable, however, that translating those views into 
workable standards will mean that one or more groups will feel that their views 
have been inadequately addressed. Governments need to play a balancing role that 
promotes the objects of the Act and the interests of the broader community.  


Those affected by disability standards have had sufficient opportunity to consult and 
comment during their development. The Disability Discrimination Act Standards 
Project is an important way of engaging people with disabilities in the consultation 
process and is not their only means for providing input. 


Timeliness 


Many inquiry participants were concerned about the timeliness of the development 
of disability standards. The Public Interest Advocacy Centre noted: 


The development of the current disability standards has however proven to be time-
consuming and costly to formulate. This has to some extent been a result of a political 
process which has been driven by competing needs of the various parties. (sub. 102, 
p. 9) 


Similarly, the National Ethnic Disability Alliance argued: 
… developing standards has been a painfully slow process with only one standard 
adopted and appended to legislation to date … (sub. 114, p. 16) 


Only the Disability Standards for Accessible Public Transport (approved in October 
2002) are in effect (see appendix C). The draft Disability Standards for Access to 
Premises and associated RIS were released for comment in January 2004. It is 
hoped that the standards will be introduced in May 2005 when the BCA is updated, 
although the Property Council of Australia has suggested that May 2006 is a more 
likely date (trans., p. 3019). Two major drafts of the Disability Standards for 
Education and accompanying RISs have been released for public comment (in 2001 
and 2003). The Ministerial Council on Employment, Education, Training and Youth 
Affairs has not agreed on the draft, although the Australian Government announced 
plans in July 2003 to ‘move unilaterally to implement the standards’ (Nelson 2003, 
p. 1). 


FINDING 14.4 
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ParaQuad Victoria proposed amending the DDA to impose deadlines for developing 
disability standards, as was done in the United States (sub. 77). The Productivity 
Commission does not support this proposal for a variety of reasons. First, the 
absence of standards in an area should not be interpreted as an absence of activity. 
In relation to Commonwealth laws and programs, the Australian Government 
implemented the Commonwealth Disability Strategy in 1994 (revised in 2000), 
which operates as a de facto standard for Australian Government departments and 
agencies (see appendix E). 


Second, the lack of formal disability standards in some areas is a consequence of 
genuine disagreements over the form that standards should take. As discussed 
earlier, many inquiry participants argued against disability standards for education 
and employment. Imposing deadlines may result in the premature adoption of 
standards that are ill designed and do more harm than good.  


Third, the time taken to formulate standards is also a consequence of the 
consultation process. As discussed above, some inquiry participants are concerned 
about the lack of consultation. Imposing deadlines may limit opportunities for 
interested parties to provide meaningful input to the standards process. 


The Productivity Commission notes that formulating disability standards has been a 
more protracted exercise than envisaged. This delay reflects a tradeoff between 
developing standards in a timely manner and achieving a consensus between people 
with disabilities and affected organisations. Any attempts to limit the time taken to 
develop standards may compromise their effectiveness. However, the 
Commission’s recommendations to allow other regulatory approaches (discussed 
below) may also result in more timely regulations.  


The development of disability standards has been very slow and only one—the 
Disability Standards for Accessible Public Transport 2002—has been introduced to 
date. However, imposing deadlines as a way of expediting formulation of standards 
could constrain the consultation process and result in inferior standards. 


As noted earlier, disability standards may not necessarily be suitable for all areas 
covered by the DDA. Alternatives to disability standards include self-regulation and 
co-regulation (discussed below) and guidelines (discussed in section 14.3). 


FINDING 14.5 
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14.2 Self-regulation and co-regulation 


Although the Productivity Commission has recommended that the power to make 
disability standards be extended to all areas covered by the DDA, they might not 
always be the most appropriate form of regulation in some areas. There might be a 
role for other approaches that draw on greater involvement by organisations to 
which the Act applies. HREOC stated that ‘consideration should also be given to 
adding to the DDA more explicit provision for self-regulatory and co-regulatory 
mechanisms such as are provided in more recent Commonwealth legislation, for 
example in the area of telecommunications’ (sub. 143, p. 52). 


The voluntary industry standards developed by the banking industry for Internet and 
phone banking, EFTPOS facilities and automatic teller machines are examples of 
self-regulation in the area of disability discrimination. The voluntary standards, 
developed by the Australian Bankers’ Association following a HREOC inquiry into 
the accessibility of electronic banking services, provide details on how to design, 
install and operate electronic banking services to improve their accessibility. 


As the name suggests, self-regulation involves affected organisations, including 
industry, formulating rules and codes of conduct, and encouraging compliance with 
those rules. Inquiry participants were concerned about the lack of enforceability of 
such mechanisms: 


[Blind Citizens Australia] has seen through the ad hoc adoption and implementation of 
the Australian [Bankers’] Association’s disability standards that these documents are 
often considered aspirational rather than mandatory. Moreover, there is no guarantee 
that industry standards will actually comply with the DDA. (Blind Citizens Australia, 
sub. 72, p. 13) 


Tasmanians with Disabilities submitted: 
… I use the telecommunications industry. They have been required to self-regulate … 
and the uptake of the various telcos to sign to the various codes has been a really hard, 
long and arduous process. It’s only when [the Australian Communications Authority] 
was finally given the power to say, ‘You must comply,’ that in actual fact some of the 
telcos have been actually complying with some of the codes. (trans., p. 2174) 


Similar concerns were expressed by Dorothy M. Bowes (sub. DR386), Barbara 
Prideaux (sub. DR340), B. Well (sub. DR258) and D. Buckland (sub. DR252). 


On the other hand, co-regulation involves a joint approach by organisations and 
government. For example, an industry (through industry bodies and their members) 
could develop and administer codes of conduct which the government formally 
recognises. Such an approach can be flexible and responsive, especially if initiated 
by industry. A sense of ownership from the development of codes may encourage a 
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greater awareness of, and willingness among industries to comply with, the 
requirements of the DDA.  


Codes of conduct could be developed by organisations to eliminate discrimination 
in the provision of products or services and/or in employment in particular 
industries. This is one mechanism that could be adopted to address concerns that 
disability standards for employment cannot adequately reflect the variety of 
workplace arrangements and business practices that exist. 


Codes of conduct could be recognised in the DDA in a number of ways. First, 
compliance with codes of conduct could be considered if a complaint is lodged, as 
is currently done with action plans. Blind Citizens Australia (sub. DR269) 
suggested that this is unlikely to provide sufficient incentives for organisations to 
develop and adhere to codes. However, as noted, codes of conduct already operate 
in a number of industries, such as the banking and insurance industries and, though 
not formally recognised by the DDA, could be taken into account in determining 
complaints.  


A second option could be to allow industry bodies with an adequate code to manage 
complaints of discrimination about their members in the first instance. Any 
complainant unhappy with how their complaint was handled could then lodge a 
formal complaint with HREOC. The Investment and Financial Services Association 
cited a recent example from the insurance industry: 


… all life insurance companies have an established process of internal complaints 
handling as well as an independent body to hear complaints unable to be resolved 
internally. Under recent reforms this process is required to meet minimum standards set 
by [the Australian Securities and Investment Commission]. The adequacy of these 
arrangements can be demonstrated by the level of complaints made and frequency of 
referral to external bodies. (sub. 242, p. 21) 


Similar processes are used to address complaints about television and radio 
broadcasting content (under the Broadcasting Services Act 1992) and about 
violations of privacy codes (under the Privacy Act 1988). This option might be 
possible under the Human Rights and Equal Opportunity Commission Act 1986 
complaints process, because HREOC can refuse to accept a complaint if there is a 
‘more appropriate remedy available’ (s.46PH(1)(e)). 


Third, organisations developing and implementing a code could be granted 
temporary exemptions by HREOC under the DDA. Under its current guidelines, 
HREOC can link exemptions to a satisfactory action plan. These guidelines could 
be expanded to link temporary exemptions to the development and implementation 
of codes of conduct. A variation on this approach would to be amend the DDA to 
allow HREOC to certify compliance with a code as meeting the requirements of the 
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DDA. It would have the practical effect of protecting an organisation which 
complies with the code from complaints under the general provisions of the DDA. 
Organisations implementing a code would be protected from complaints for a 
period of up to five years. It could be argued that limiting the period to a maximum 
of five years reduces certainty for organisations, but it also provides opportunities to 
update codes over time and ensure that the actions taken by organisations to 
eliminate discrimination remain appropriate. 


The Productivity Commission considers that the benefits of co-regulation, 
particularly its flexibility to deal with a variety of different circumstances and 
changes over time, are compelling. The Commission is not suggesting that it be 
mandatory for industry organisations to formulate and implement codes of conduct, 
just that this form of regulation be an option. 


The Commission considers that HREOC should be able to approve and register 
codes of conduct, including dispute resolution mechanisms, subject to criteria such 
as consistency with the objects of the DDA and adherence to good regulatory 
practice. Consultation is fundamental to developing good regulation, including 
codes of conduct. Codes of conduct should be certified only after organisations have 
consulted with stakeholders, including people with disabilities and relevant 
government departments and agencies. Compliance with a registered code could be 
linked to exempt or deemed to comply status. 


Co-regulatory arrangements—including codes of conduct—between organisations 
and government could increase awareness of, and willingness to comply with, the 
Disability Discrimination Act 1992.  


The Australian Government should legislate to allow the Human Rights and 
Equal Opportunity Commission to certify formal co-regulatory arrangements 
with organisations to whom the Act applies. 


14.3 Guidelines and advisory notes 


Under the DDA, HREOC may issue guidelines (in practice termed ‘advisory notes’ 
by HREOC) to assist people and organisations with responsibilities under the 
legislation to avoid discrimination and comply with their responsibilities 
(s.67(1)(k)). Examples include the guidelines on insurance and superannuation and 
the advisory notes on accessibility of world wide web pages.  


FINDING 14.6 


RECOMMENDATION 14.5 
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The main advantage of guidelines over standards and other regulatory measures is 
their flexibility; they can be easily updated to reflect changes in best practice and 
precedents set in case law. The Anti-Discrimination Board of NSW noted with 
respect to employment: 


Guidelines provide a more flexible approach to providing guidance and are more 
amenable to regular updating as knowledge in this area is likely to change rapidly over 
time. (sub. 101, att. 2, p. 13) 


Their greatest weaknesses are that they are not legally binding or certain. Service 
providers are not obliged to comply with the requirements and responsibilities set 
out in guidelines; even if they do, compliance with guidelines is not necessarily a 
defence if a complaint is lodged. The Investment and Financial Services 
Association noted: 


… because the law does not recognise the guideline in relation to evidence that 
supports an insurer’s decision (that is, underwriting manuals, census statistics or local 
and international experience), its usefulness in assisting the sensible cost-effective 
resolution of complaints may be limited. (sub. 142, p. 28) 


Some inquiry participants argued that guidelines would be better than standards at 
clarifying the general provisions in the DDA relating to education and employment: 


does not consider that the DDA draft Education Standards will give the necessary 
clarity to schools and in their current format offer little practicable benefit to schools. 
… [The Association] considers that ‘guidelines and best practice’, instead of uniform 
standards, will more effectively enhance both the inclusion of students with disabilities 
into school communities and the operation of the DDA. (Association of Independent 
Schools of South Australia, sub. DR357, p. 3) 


Similarly, the National Council of Independent Schools’ Associations stated: 
Given the difficulties inherent in interpreting the processes outlined in the draft 
Disability Standards for Education, [our] preference would be for a policy of guidelines 
rather than standards. (sub. 126, p. 14) 


Job Watch recommended that guidelines be developed for employment: 
Job Watch favours the development of guidelines/advisory notes which provide a 
greater understanding and guidance about what is required by the DDA and retain the 
necessary flexibility for the proper application of the Act. (sub. 215, p. 5) 


Presently, no guidelines exist in the area of employment. HREOC has developed 
‘frequently asked questions’ (FAQs), but these have been criticised for providing 
little practical advice to employers: 


At present, ‘frequently asked questions’ serves as the educative material in the area of 
employment. This information is difficult to understand, provides little or no practical 
examples which an employer can relate to and is not at all user-friendly. The 
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‘frequently asked questions’ information should not take the place of guidelines in the 
employment area. (Job Watch, sub. 215, p. 5) 


Although not legally binding, guidelines are explicitly recognised in the DDA; 
FAQs are not. It is important that guidelines be developed in this area, that explain 
clearly the general provisions of the DDA, including practical examples  of the 
adjustments employers could make to workplaces as well as information on 
assistance programs. This is particularly important given the Productivity 
6Commission’s recommendations to introduce a reasonable adjustment duty and 
expand the criteria for unjustifiable hardship to include steps taken to obtain 
assistance for adjustments (see chapter 8).  


The Human Rights and Equal Opportunity Commission should replace the 
Frequently Asked Questions for employment with guidelines in order to provide 
more formal recognition under the Disability Discrimination Act 1992 and 
greater clarity for employers regarding their responsibilities. 


14.4 Action plans 


Section 60 of the DDA allows ‘service providers’ to develop and implement an 
action plan. Such plans are voluntary and detail the actions that they intend to take 
to identify and eliminate discrimination in providing goods or services or making 
facilities available to people with disabilities. The DDA provides only general 
indications of what an action plan should contain (box 14.4). HREOC has 
developed detailed guidelines for each sector and an ‘action plan kit’ to assist 
organisations to prepare plans.  


Once developed, a voluntary action plan can be registered with HREOC, which then 
makes it publicly available. A service provider’s action plan must be considered in 
determining unjustifiable hardship in providing services or making available 
facilities to people with disabilities (s.11(d)). The success of an action plan, in terms 
of eliminating disability discrimination and as a defence against complaints, will 
largely depend on the effectiveness of the actions taken.  


 


RECOMMENDATION 14.6 
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Box 14.4 What is in an action plan? 


The action plan of a service provider must include provisions relating to: 


(a) the devising of policies and programs to achieve the objects of the Act; and 
(b) the communication of these policies and programs to persons within the service 


provider; and 
(c) the review of practices within the service provider with a view to the identification of any 


discriminatory practices; and 
(d) the setting of goals and targets, where these may reasonably be determined against 


which the success of the plan in achieving the objects of the Act may be assessed; and 
(e) the means, other than those referred to in paragraph (d), of evaluating the policies and 


programs referred to in paragraph (a); and 
(f) the appointment of persons within the service provider to implement the provisions 


referred to in paragraphs (a) to (e) (inclusive).  


Source: Disability Discrimination Act 1992, s.61.  
 


HREOC had registered 305 action plans as at 24 March 2004 (table 14.2). Most 
plans were submitted by local governments (122), State, Territory and Australian 
government departments and agencies (73), and tertiary education providers (40). 
Only two non-government schools and one State education department (Tasmania) 
registered action plans. Nationally, only 38 action plans were registered by private 
businesses. Many State government departments and agencies make action plans 
under State legislation rather than under the DDA. No Northern Territory 
Government agencies have registered an action plan. 


Table 14.2 Number of registered action plans, March 2004 


 
Location 


 
Govta 


Local 
govt Schools TAFE Universities 


 
Non-govtb Businessc Total 


NSW 12 41 0 1 6 .. .. 60 
Vic. 5 45 1 5 6 .. .. 62 
Qld 4 6 0 4 4 .. .. 18 
SA 13 18 1 5 3 .. .. 40 
WA 3 5 0 0 0 .. .. 8 
Tas. 2 5 0 1 1 .. .. 9 
ACT 1 .. 0 1 2 .. .. 4 
NT 0 2 0 0 1 .. .. 3 
Australian Govt 33 .. .. .. .. .. .. 33 
Nationald .. .. .. 0 .. 30 38 68 
Total 73 122 2 17 23 30 38 305 
a Australian, State or Territory government. b Includes unions, employer associations, community groups, 
Skillshares, a folk festival and a church. c Includes private companies and a small number of government 
business enterprises. d Businesses or organisations that operate in more than one State. .. Not applicable. 
Source: HREOC 2004a. 
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When implemented effectively, voluntary action plans can proactively reduce the 
barriers that restrict opportunities for people with disabilities, without those people 
having to rely on the reactive complaints mechanism. Some inquiry participants 
were very supportive of voluntary action plans. The National Australia Bank stated: 


… in 1997 the National recognised the need to demonstrate leadership and best practice 
within financial services to provide equal access … to banking and financial service, 
products, premises and also to employment opportunities … So we did in 1997 develop 
a disability action plan which was the first to be lodged with the Human Rights and 
Equal Opportunity Commission under the Disability Discrimination Act, and we still 
have that disability action plan in place today … (trans., pp. 1610–11) 


Disability Action Inc. commented: 
DDA action plans have been a valuable tool for facilitating change and changing 
discriminatory practices. … The development of a DDA action plan requires an 
organisation to spend focused time on considering how organisational practice and 
attitude might lead to discrimination. The very act of reflecting on organisational 
practice and attitude can lead to a raising of consciousness and attitude change. 
(sub. 43, p. 3) 


Janet Hope and Margaret Kilcullen (sub. 165), the Leichhardt Council Disability 
Access Committee (trans., p. 1184) and McDonalds (trans., p. 1609) expressed 
similar views. 


Others acknowledged the theoretical benefits of action plans, but questioned their 
usefulness in practice. Inquiry participants often regarded action plans as ‘paper 
compliance’—that is, service providers develop and lodge a plan but never act on it. 
The most commonly cited problems with action plans were: 


• the small number registered 


• their quality and consistency with the provisions of the DDA 


• the lack of monitoring and enforcement of those lodged with HREOC. 


Inquiry participants made recommendations to improve the effectiveness of action 
plans. It was suggested that action plans be made compulsory for certain types of 
organisation (like all Australian Government agencies or all businesses over a 
certain size) and that implementation of action plans be monitored and enforced. 
People with Disability Australia argued ‘it would be much better that the action plan 
process was mandatory and that there was some monitoring agency established 
around it’ (trans., p. 1324).  


The Northern Territory Disability Advisory Board (sub. 121), the Physical 
Disability Council of Australia (sub. 113), the Association for the Blind of WA 
(sub. 83), Disability Action Inc. (sub. 43), the Disability Rights Network of 
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Community Legal Centres (sub. 74) and Alexa McLaughlin (trans., p. 646) made 
similar recommendations. Many cited the action plan and monitoring arrangements 
for State government agencies in Western Australia and New South Wales 
(arrangements introduced under the disability services Acts in those jurisdictions). 
They suggested that HREOC take on a similar role monitoring and enforcing 
compliance with DDA action plans.  


However, mandatory action plans that are monitored and enforced by an 
independent agency, such as HREOC, may not be a cost-effective means of 
eliminating discrimination. First, some participants argued that mandatory action 
plans may be counterproductive. SPARC Disability Foundation Inc. (trans., 
p. 1057) argued that compulsory action plans would foster resentment among 
service providers.  


Second, a focus on action plans incorrectly implies that only those organisations 
with an action plan are taking steps to eliminate discriminatory practices: 


Many enterprises have their own internal policies for equal opportunity in employment 
and, while these may not be cast in the precise terms of an action plan as specified by 
the DDA, they serve to promote equity in those workplaces and operate to maximise 
equality outcomes. (Australian Chamber of Commerce and Industry, sub. DR288, p. 8) 


Few education providers have prepared and lodged action plans, but they have made 
other significant attempts to reduce the barriers faced by students with disabilities, 
such as the guidelines adopted by private schools in South Australia (Association of 
Independent Schools of South Australia, sub. 135).  


A requirement for Australian Government departments and agencies to lodge action 
plans with HREOC was removed following a review of the Commonwealth 
Disability Strategy. The evaluation of the Commonwealth Disability Strategy 
argued that existing mechanisms (such as workplace diversity plans, customer 
service charters, annual corporate planning processes and output-based budgeting 
and reporting processes) should be used as the primary means to improve the access 
and participation of people with disabilities (KPMG 1999) (see appendix E).  


Third, the monitoring and enforcement arrangements would be costly to comply 
with and administer. HREOC noted: 


… we would have to be resourced along the lines of the affirmative action agency to do 
even … what was assessed as a reasonably minimal job of assessing the reports … we 
don’t think that more money and more power for us is the only way forward in this 
issue … (trans., pp. 1157–8) 


The Productivity Commission considers action plans to be a useful way of 
addressing the discrimination faced by people with disabilities. The small number 
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registered with HREOC prompted many inquiry participants to recommend that 
action plans be made compulsory and that compliance with plans be monitored and 
enforced. However, this approach ignores the other actions organisations take, 
generally through internal planning processes, to address discrimination and the 
costs associated with complying with and administering such a scheme. The 
Commission recommends elsewhere in this report that organisations be required to 
make reasonable adjustments (see chapter 8). They may find action plans a useful 
device for outlining how they intend to make such adjustments. 


Action plans can be an appropriate mechanism for reducing barriers to people with 
disabilities. However, only a small number of private organisations have registered 
plans. More government departments and agencies have registered them, but 
coverage is still far from complete. 


Making action plans mandatory would not be a cost-effective way to eliminate the 
discrimination experienced by people with disabilities.  


Section 59 of the DDA defines a service provider as someone who ‘provides goods 
or services; or makes facilities available, whether for payment or not’. HREOC 
interprets the term ‘service provider’ very broadly to include government 
departments and agencies at all levels (for example, Australia Post, local councils, 
municipal services such as libraries and swimming pools, and public schools), 
private and public businesses and organisations (such as retailers, solicitors, travel 
agents, cinemas, banks, broadcasters, transport providers and charitable and 
religious organisations) and individuals (HREOC 2003a).  


The Productivity Commission is concerned that this interpretation of a ‘service 
provider’ is not reflected in Part 3 of the DDA as it currently exists. Some 
organisations reading this part of the Act may interpret action plans as only 
applying to organisations and their activities covered by section 24 of the Act 
(discrimination in the provision of goods, services and facilities). That is, that 
organisations covered under other areas of the Act cannot use action plans as a 
means of addressing discrimination.  


HREOC (2003a) concedes that action plans do not cover employment issues, but 
suggests that organisations review their employment practices when developing an 
action plan. The Productivity Commission considers there are benefits in 
formalising this advice.  


FINDING 14.7 


FINDING 14.8 
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One approach would be to amend Part 3 of the DDA to describe in greater detail 
who can develop and submit an action plan (for example, service providers, 
employers, sporting associations). Alternatively, part 3 could be amended to extend 
the ability to develop action plans to all types of organisations operating in all areas 
covered by the DDA. This second option has the benefit of removing any 
uncertainty about who can develop an action plan or the activities which can be 
covered by a plan (such as the provision of goods and services or employment 
practices). The Productivity Commission prefers the latter approach.  


Limiting action plans to ‘service providers’ unnecessarily restricts their usefulness 
in eliminating discrimination. 


The Disability Discrimination Act 1992 (Part 3) should be amended to clarify 
that action plans can be developed and registered by any organisation or person 
covered by the Act.  


FINDING 14.9 


RECOMMENDATION 14.7 
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15 Other issues 


Inquiry participants raised many issues that affect equality of opportunity for people 
with disabilities. Some of these issues cannot be addressed through amendment to 
the Disability Discrimination Act 1992 (DDA) in the same manner as the issues 
discussed in earlier chapters. They might nevertheless have an effect on the ability 
of the DDA to achieve its objectives. These issues include: funding arrangements 
for legal services and the Human Rights and Equal Opportunity Commission 
(HREOC) (section 15.1), and for disability services in education (section 15.2); 
employment assistance programs (section 15.3); access to disability and other 
government services (section 15.4); government procurement policies 
(section 15.5); and copyright arrangements (section 15.6). Some other concerns are 
outlined more briefly in section 15.7. 


15.1 Funding of legal assistance and HREOC 


Many inquiry participants noted inadequate levels of Government funding for legal 
assistance and HREOC as particular concerns limiting the effectiveness of the 
DDA. 


Funding legal assistance 


Adequate legal assistance for people with disabilities is essential to achieving 
equality before the law (see chapter 9) and can influence the ability of people with 
disabilities to access the DDA complaints system (see chapter 13). The level of 
Government funding of legal services is an important factor that affects access to 
legal assistance for people wishing to pursue complaints under the DDA. It affects 
both the costs incurred by people with disabilities and the availability of legal 
assistance. To the extent that the level of funding results in excess demand for 
subsidised legal services, people with disabilities may need to seek more costly 
legal options. In this circumstance, reviewing rules for the awarding of costs 
becomes particularly important (see chapter 13). 


Disability Discrimination Legal Services (DDLS) in each State and Territory are the 
main source of legal assistance for people with disabilities, although other sources 
of legal assistance are also available (box 15.1). Anita Smith (sub. 127, p. 1) 


1676







   


436 DISABILITY 
DISCRIMINATION ACT 


 


observed that funding of the national DDLS network aims to ensure that the 
community is aware, and makes use, of the DDA.  


 
Box 15.1 Legal assistance available to complainants 
Various options for legal assistance are available for people wishing to complain about 
disability discrimination. 


Disability Discrimination Legal Services are a national network of community legal 
services that specialise in disability discrimination law. They offer free information, 
advice and assistance to people with disabilities experiencing discrimination.  


A small number of other community legal services also provide free legal advice and 
assistance, but few have specialised knowledge about disability discrimination law and 
most prefer to concentrate on other areas of expertise. 


Advocacy groups do not generally provide legal assistance. Advocacy groups and 
service organisations often form cooperative ventures with Disability Discrimination 
Legal Services on systemic complaints. The advocacy group refers the case, and 
might then support the complainant while the Disability Discrimination Legal Service 
provides legal assistance. A small number of other disability sector organisations 
provide legal advocacy on disability discrimination matters, but they have very limited 
resources for doing so.  


Pro bono assistance is sometimes available from law firms. The expression comes 
from the Latin phrase pro bono publico meaning ‘for the public good’. While most 
lawyers who undertake pro bono work in Australia contribute their time at no cost to the 
client, some pro bono work is not free, but is done at a substantially reduced fee. Pro 
bono schemes are often run through legal aid agencies or the courts. 


Legal aid commissions provide legal advice and legal aid, and can represent eligible 
complainants in court on a broad range of matters. Legal aid is not necessarily free—
the person assisted may be required to make a contribution. Because the demand for 
legal aid greatly outstrips supply, legal aid commissions generally apply a means test 
and look at the merits of each case. Many DDA cases do not qualify for legal aid.  


Under the Human Rights and Equal Opportunity Commission Act 1986 (s.46PU), a 
complainant (or respondent) can apply to the Attorney General for legal or financial 
assistance for proceedings in the Federal Court or the Federal Magistrates Court on 
the basis of facing hardship. 


HREOC cannot assist complainants in the federal courts, apart from helping them to 
prepare the forms required to apply to the court. HREOC’s role is limited to shaping the 
interpretation of the law as amicus curiae (friend of the court). In this role, HREOC may 
assist the court on points of law but it is not a party to the proceedings. 


Source: adapted from Rush Social Research 1999.  
 


A 1999 review of the DDLS found that they ‘attempt valiantly to keep up with 
demand, and identify a high level of unmet need for assistance’ (Rush Social 
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Research 1999, p. 16). Most tried to control their case loads by prioritising cases, 
focusing on systemic or test cases, and balancing other work such as community 
development and legal education. 


Several inquiry participants commented on continuing perceived underfunding and 
understaffing of the DDLS. Disability Action Inc. suggested the South Australian 
service was ‘stretched to capacity’ (sub. 43, p. 3) and Trevor Oddy commented that 
the ACT service ‘cannot even staff their office on a regular basis’ (sub. 58, p. 4). 
Blind Citizens Australia noted that heavy demand on resources limits the extent to 
which the services offer ‘actual support and representation’, rather than basic advice 
(sub. DR269, p. 27). The Victorian DDLS, which receives some funding from the 
State Government in addition to its federal funding, commented that resource 
constraints meant it sometimes turned people away, although it ‘will always try and 
refer them to another organisation so that they are given assistance’ (trans., 
p. 1756). It noted further that its: 


… capacity … to assist in a greater number of cases would be enhanced by funding 
levels, which accurately reflected the level of need … and the level of funding required 
… to offer a comprehensive Statewide service. (Disability Discrimination Legal 
Service, sub. 76, p. 3) 


Victoria Legal Aid (sub. DR290) referred to problems in the resourcing of other 
specialist legal services for people with disabilities, and the reluctance of the private 
legal profession to accept DDA cases on a ‘no-win, no-fee’ basis. Legal aid grants 
currently can be made for DDA cases only if the case has strong prospects of 
providing substantial benefit both to the applicant and to the public or a section of 
the public. According to Victoria Legal Aid, these ‘narrow’ guidelines restrict its 
capacity to provide legal assistance, with the public interest requirement ‘primarily 
responsible’ for it making only three grants of aid for DDA cases in the last two 
years (sub. DR290, p. 7). It argued that this requirement should be removed to 
improve access to legal representation (in line with a recommendation of a 1998 
review by the Senate Legal and Constitutional References Committee). It suggested 
further that: 


… legal aid services to people with disabilities should be provided by the 
Commonwealth Government providing additional funding for that purpose to 
organisations like [Victoria Legal Aid], community legal centres and specialist legal 
services such as the Disability Discrimination Legal Service. (sub. DR290, p. 6) 


It also suggested that additional funding be provided for essential services not 
involving legal aid grants, such as the provision of seminars and publications, 
telephone and duty lawyer services and minor casework. 


The apparent limited availability of other legal assistance options for those wanting 
to bring a case under the DDA makes the role of the DDLS particularly important. 
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However, the need for these (and other legal services) to prioritise cases does not 
automatically mean that current funding levels are inadequate or that an increase in 
resources is justified. The Productivity Commission agrees, however, with the 
general principle that resources allocated to the legal services should reflect the 
responsibilities that the services are expected to assume. 


In terms of legal aid, the application of funding criteria to the granting of aid is 
necessary to provide a transparent and consistent allocation of funds across cases. 
Including a ‘public interest test’ among these criteria is likely to be efficient in the 
context of general resource constraints—potentially increasing the overall benefit to 
the community. However, the public interest is not necessarily limited to cases with 
systemic implications. There is also a public interest in assisting individuals, 
especially the most vulnerable, to protect their rights—particularly in cases of 
serious discrimination, where individuals lack the resources or capability to mount 
without support what may be a complex case. 


The Productivity Commission recognises that, where general resources are severely 
constrained, allocating funds across these cases involves a difficult balancing act. It 
is important, however, that the public interest test not be applied so narrowly that it 
prevents ‘socially worthy’ cases being taken on—such as those involving people 
with severe disabilities, difficult cases or those involving complex legal 
considerations. In practice, broadening the criterion may have little effect without 
appropriate financial underpinning. To the extent that the criterion is currently so 
narrow that it prevents cases being taken on even where resources would be 
available, broadening the criterion may not require significant additional funding. 
Whether increased funding for legal services is justified needs to be assessed in a 
broader context, including the relative role of the various providers of legal 
assistance for DDA cases. Nonetheless, given the importance of complaints in 
enforcing the DDA, inadequate legal support for people with disabilities could 
undermine the effectiveness of the DDA in achieving its objectives, particularly in 
pursuing equality before the law and addressing discrimination (see chapters 9 and 
13). 


The Disability Discrimination Legal Services make an important contribution to the 
effectiveness of the disability discrimination complaints process, and to ensuring 
equality before the law for people with disabilities. Inadequate funding of these 
services could undermine the effectiveness of the Disability Discrimination Act 
1992. 


 


FINDING 15.1 
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Adopting a public interest criterion for granting legal aid is likely to be efficient 
given funding limitations. However, the ‘public interest’ should be broad enough to 
include circumstances where discrimination is serious and individual complainants 
lack the resources or capability to mount a case.  


Funding of the Human Rights and Equal Opportunity Commission 


Many inquiry participants commented on the resource constraints faced by HREOC, 
with some suggesting these were among the main factors limiting the effectiveness 
of the DDA. The Disability Council of NSW, for example, argued: 


While HREOC is seen to have an educative role it is under-staffed and under-
resourced. The lack of resources and the lack of power to enforce compliance with the 
legislation are two major factors affecting the effectiveness of the DDA. (sub. 64, 
p. 20) 


A number of inquiry participants referred specifically to the impact of cuts to 
HREOC’s budget. Anita Smith, for example, commented on the impact of budget 
cuts in 1997-98 on the scope of HREOC’s work, saying they ‘had the effect of 
really removing most of the … policy development areas and … skimmed HREOC 
right back to just its legal complaints handling role’ (trans., p. 301). Some, such as 
the Law Institute of Victoria (sub. 81, p. 1) and the Anti-Discrimination 
Commission Queensland (sub. 119, p. 7), suggested the need to restore funding to at 
least the levels prevailing before 1997-98. 


One reason for budget cuts that year was anticipation of the removal of HREOC’s 
hearings functions (see chapters 4 and 13). HREOC also faced problems with 
cooperative arrangements with the States and Territories, which it considered added 
to complaint handling costs. HREOC closed off these arrangements. 


The Productivity Commission notes that HREOC needs sufficient resources to 
perform the functions expected of it. Many findings and recommendations in this 
report—such as those relating to HREOC’s role in education and awareness (see 
chapter 10), reviewing legislation for consistency with the DDA (see chapter 9), and 
cooperation with the States and Territories (see chapter 13)—have potential 
resource implications. The increased use of disability standards (see chapter 14) and 
introduction of a reasonable adjustment duty (see chapter 8) may also have 
implications for HREOC’s complaints handling role, although their net impact is 
unclear. On one hand, a reasonable adjustment duty creates another potential ground 
for complaint. On the other, standards may decrease the need for individual 


FINDING 15.2 
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complaints. However, complaints about breaching standards can still be made, and 
they may divert complaints from the State and Territory systems. 


More effective use of existing resources, such as enhanced links with other 
organisations, can moderate the extent to which additional resources are required 
for any additional work. That said, as noted in this section (and chapter 10), inquiry 
participants suggested that resource constraints have undermined HREOC’s 
effectiveness in some areas. Any significant additions to its responsibilities are, 
therefore, likely to require additional resources for it to undertake them effectively, 
particularly given its ongoing role in handling complaints. As noted in chapter 13, 
the Productivity Commission’s preferred approach to reforming the DDA and 
HREOC’s complaint handling process may also have implications for the 
administration of other federal anti-discrimination Acts. The full impact of the 
Commission’s recommendations on HREOC’s resources needs to be assessed in 
this broader context. 


The Human Rights and Equal Opportunity Commission needs sufficient resources 
to match its responsibilities if it is to undertake its functions effectively. Insufficient 
funding could undermine the overall effectiveness of the Disability Discrimination 
Act 1992. 


15.2 Government funding for students with disabilities 


The number and proportion of students identified as having a disability increased 
significantly in all education sectors in the 1990s (see chapter 5 and appendix B). 
Many inquiry participants’ concerns about disability discrimination in education 
related to government funding arrangements for students with disabilities in 
mainstream schools. Concerns were also expressed about the availability of 
assistance for tertiary students with disabilities.  


Disability funding in schools 


Government funding arrangements for students with disabilities attending 
Australian schools are complex. They involve mainstream and special schools, at 
both primary and secondary level, that are operated by three major school sectors 
(government, Catholic and other non-government) and funded by two levels of 
government (box 15.2). 


FINDING 15.3 
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Box 15.2 Disability funding arrangements in schools 
Special funding to assist and support students with disabilities in mainstream schools is 
provided by Australian, State and Territory governments through various programs. 
The amount of government funding available to assist students with disabilities and 
their schools can depend on a range of factors, including: the type and severity of the 
disability; State or Territory of residence; school sector (government, Catholic or other 
non-government); regional or remote location; socioeconomic status; and other 
sources of disadvantage that are relevant to school funding programs. 


The Australian Government assists schools with students with disabilities on a per 
capita basis with the Strategic Assistance Programme. Other Australian Government 
programs that are not directly earmarked for students with disabilities can also be used 
(DEST 2003; Australian Association of Christian Schools, sub. DR268, att. 1, p. 3). The 
Australian Government recently announced additional funding for students with 
disabilities and other disadvantaged school students through a new Special Learning 
Needs Programme (Nelson 2004). 


State and Territory governments operate government schools and provide resources to 
non-government schools. The level and distribution of resources for students with 
disabilities varies considerably across States and Territories. This variability is due 
partly to different eligibility criteria, and partly to different levels of education funding 
more generally. It is also evident in funding for students without disabilities 
(SCRGSP 2004).  
 


There is much debate about the level and distribution of government funding to 
assist school students with disabilities. Funding arrangements for school students 
with disabilities were considered, among other issues, by the Senate Inquiry into 
Education of Students with Disabilities in 2002 (Senate 2002). That inquiry 
recommended the introduction of national disability standards for education, with 
all governments to contribute to the cost of implementation. It also recommended 
that the Department of Education, Science and Technology explore a scheme to 
assist students to purchase assistance equipment. It did not, however, recommend 
changes to the level or distribution of Commonwealth funding for disability 
programs or services in schools or other education institutions (Senate 2002). 


School funding arrangements elicited comments from many inquiry participants, 
especially those from the non-government schools sector. Inquiry participants were 
highly supportive of integrated, mainstream education for school students with 
disabilities (see appendix B), but were concerned that their integration has not been 
supported with adequate resources, staff training and specialist education assistance 
(Australian Education Union (AEU), sub. 39; Action for Community Living, 
sub. DR330, p. 1; People with Disability Australia, sub. DR359, pp. 11–12, trans., 
p. 2477; and submissions from various non-government schools associations). 
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More specific disability funding issues in schools for inquiry participants included: 


• the level and distribution of special funding for students with disabilities in non-
government schools, relative to government schools, with several participants 
arguing that students with disabilities in non-government schools receive less 
financial assistance from governments than if they attended a government school 
(Association of Independent Schools of South Australia, sub. 135; Association 
of Independent Schools Victoria, sub. 99; Australian Associations of Christian 
Schools, sub. 148; National Council of Independent Schools Associations, 
sub. 126; National Catholic Education Commission, sub. 86; Association of 
Independent Schools Northern Territory, Alice Springs visit notes) 


• the advantages of ‘earmarked’ government funding for students with disabilities 
relative to general purpose education funding (including capital works or 
building maintenance grants), some of which may also be used to make 
adjustments for students with disabilities, but may be less transparent than 
‘earmarked’ funding (Australian Education Union, sub. DR313) 


• different government funding levels across States and Territories for school 
students with similar disabilities—the Australian Association of Christian 
Schools claimed, for example, that a profoundly disabled student in a non-
government school in Western Australia would have received $17 000 in 2001, 
while in other States, a student with a similar level of disability ‘would have 
been fortunate to attract $5000’ (sub. 148, p. 5) 


• the extent to which students with disabilities (in both government and non-
government schools), their families and their schools must meet their own 
adjustment and support costs—the Association of Independent Schools of 
Victoria claimed, for example, that in its member schools in 2002 the State 
Government paid 38 per cent of disability assistance costs and ‘parents and 
schools contributed the remaining 62 per cent’ (sub. DR320, p. 2) 


• shortages in regional areas of accessible school transport, teaching aides and 
specialist teaching staff in both government and non-government schools (AEU, 
sub. 39; see also Senate 2002; DEST 2003; Royall 2003). 


Effects of funding arrangements on school students with disabilities 


Inquiry participants said these education funding issues have had adverse effects on 
school students with disabilities. Schools associations, disability groups and 
individuals suggested that the unequal distribution of government resources 
decreased the educational choices available to students with disabilities, relative to 
the choices available to students without special education needs. Participants said 
students with disabilities are encouraged to enrol in government schools, despite 
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their preference for a non-government school, due to uneven funding arrangements. 
The Royal Institute for Deaf and Blind Children (sub. 97, p. 5) said its biggest issue 
in education ‘is the inadequacy of funding support … to allow students with 
disabilities … to opt for integrated education in non-government schools’. Tom 
Byrnes (sub. 46, p. 2) similarly commented that although students ‘are not denied 
the right of choice under the present funding arrangements … they are certainly 
severely penalised’ if they attend a non-government school. 


The consequences for disability discrimination of uneven funding arrangements 
were highlighted by Queensland Parents for People with Disability, which stated: 


… the non-government sector uses the lack of resources to exclude students with 
disabilities. … even students with modest support needs are being refused enrolment. ... 
Some non-government schools actively discourage parents from enrolling by informing 
them that they cannot afford to support their son or daughter. (sub. DR325, p. 2) 


Many participants also complained about more general effects of resource shortages 
for school students with disabilities. They said these shortages have put pressure on 
the resources schools can devote to other students or demands (such as upgraded 
facilities for all students), which can cause tension within school communities. They 
can also limit the extent to which the educational needs and preferences of students 
with disabilities can be met, regardless of a school’s obligations to make 
adjustments or provide assistance under the DDA or under education regulations 
(Association of Independent Schools of South Australia, sub. DR357; AEU, 
sub. 39; see appendix B). As a result of shortages in specialist resources and 
professional skills, the National Council of Independent Schools Associations 
suggested: 


… it may not be appropriate that every individual school be expected to meet the needs 
of students with disabilities, especially those requiring very specialist assistance. 
(sub. 126, p. 5) 


Conclusions on funding arrangements for school students with disabilities 


Funding arrangements for disability support in Australian schools are outside the 
direct scope of the DDA—that is, the DDA cannot be used to make a complaint 
about them (section 15.4). Rather than involving disability discrimination per se, 
many concerns described by inquiry participants about disability funding in schools 
appear to arise from: differences in funding levels across school sectors; differences 
in funding across States and Territories; and, especially in regional locations, 
shortages in education resources and skills more generally. These differences in 
access to government resources appear to be reducing education choices and 
participation for school students with disabilities, in a way that does not affect other 
school students.  
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Nevertheless, school funding arrangements can have indirect implications for the 
operation of the DDA. They may, for example, expose schools to claims of 
disability discrimination, to the extent that insufficient resources limit schools’ 
ability to make adjustments for, or supply adequate services to, students with 
disabilities. On the other hand, funding arrangements may mean that some schools 
are more likely to be able to argue legitimately that providing adjustments or 
assistance for students with disabilities would cause unjustifiable hardship. The 
affected schools would then lawfully be able to exclude those students from 
enrolment or certain activities (see chapter 8). In these cases, government funding 
arrangements may contribute to incidences of (lawful) disability discrimination.  


The Productivity Commission considers that government education funding 
arrangements should aim to ensure that school students with disabilities have the 
same range of education choices as do other students. Their choice of school should 
be influenced by the same factors—such as location, income, culture, religion and 
education needs—as for other students. This objective could be assisted by linking a 
greater proportion of special education funding to individual students, rather than to 
the school or the sector. In this approach, schools could still receive the special 
funding, but the funding would ‘follow’ an individual student with a disability if he 
or she changed schools (see also the discussion of portable access grants in 
employment—section 15.3). This would require a degree of flexibility in funding 
levels and in distribution mechanisms (to allow, for example, for changes in the 
number and assistance needs of eligible students as they move schools). 


On the other hand, it seems more efficient to allocate funding for ‘one-off’ 
adjustments (such as to buildings and facilities) to schools or sectors as needed, 
rather than to individual students. In its response to the Senate (2002) inquiry report, 
the Australian Government noted that these and other disability funding issues need 
to be considered within the broader context of education planning, and the many 
competing demands across all areas of schools education. 


To the extent that insufficient resources limit their ability to make adjustments for 
students with disabilities, schools could be exposed to claims of disability 
discrimination. Insufficient resources could also contribute indirectly to disability 
discrimination by leading some schools to claim unjustifiable hardship under the 
Disability Discrimination Act 1992.  


FINDING 15.4 
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Disability funding in tertiary education 


As with schools, funding arrangements in tertiary education involve many education 
providers (Technical and Further Education (TAFE) colleges, universities and some 
private colleges) and two levels of government. Most government funding for 
tertiary students with disabilities is paid to institutions rather than to individual 
students (Selby-Smith and Ferrier 2003) (box 15.3). 


 
Box 15.3 Disability funding arrangements in tertiary education 
Funding for individual students with disabilities. Eligible students with disabilities 
can receive a Disability Support Pension while studying. If their course of study is 
approved by Centrelink, they are also eligible for a Pensioner Education 
Supplementary Allowance, subject to income and assets tests (Centrelink 2004). 


Funding for vocational education and training (VET) providers. National programs 
aimed at improving VET opportunities for people with disabilities include ‘Bridging 
Pathways’, the Equity Development and Training Innovation Programme, Disability 
Coordination Officer Programme, Disabled Apprenticeship Wage Support Programme 
(which provides wage supports to employers taking on an apprentice with a disability), 
and the New Apprenticeships Access Programme (which assists disadvantaged 
jobseekers, including those with disabilities, undertake apprenticeships) (DEST 2003; 
Gillies and Knight 2001). State and Territory governments also provide ‘a mixture of 
base funding to institutions, together with additional funding for special purposes’ and 
students with high support needs (Selby-Smith and Ferrier 2003, p. 4). 


Funding for universities. The Higher Education Equity Program targets six equity 
groups, including people with disabilities (James et al. 2004). Around 10 per cent of 
this program’s funds are spent on Disability Liaison Officers, support services and 
equipment for students with disabilities (DEST 2003; Devlin 2000). The Additional 
Support for Students with Disabilities Programme commenced in 2001 to support 
university students with ‘high support needs’ (DEST 2002b, p. 94).  
 


Education adjustment costs are typically divided into systemic and individual costs. 
Institutions typically meet systemic and one-off costs (such as disabled car parking, 
staff training and building access) from their general budgets. Ongoing support 
costs for individual students are met by special government programs paid to 
institutions, by students and by community organisations (in the form of free or 
reduced cost assistance services) (Andrews and Smith 1992; Jones 1994; Devlin 
2000). 


Concerns about these various forms of support for tertiary students with disabilities 
have long been noted. In 1999, a small-scale survey of university students with 
disabilities found two-thirds of them had difficulties obtaining assistive 
technologies due to ‘lack of resources and the [high] cost of the devices’. Similar 
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inadequacies have also been noted for disability resources in surveys of TAFE staff 
and students (Leung et al. 1999, cited in Devlin 2000, pp. 17–19; see appendix B). 


Fewer comments were received from inquiry participants about tertiary education 
than about schools. But, as with schools, participants commented on the resources 
and support services available to tertiary students, rather than on incidences of 
discrimination per se (People With Disability Australia, sub. DR359, p. 12; 
ParaQuad Tasmania, sub. 106, p. 3; Janet Hope in conjunction with Margaret 
Kilcullen, sub. 165, p. 6; see appendix B). Peter Young (sub. 199, p. 1) questioned 
the transparency of disability funding paid to tertiary institutions, which he claimed 
‘comes in a non-transparent packet’. 


Some students with disabilities qualify for a supplementary education allowance 
(box 15.3). ParaQuad Tasmania suggested an additional ‘physical disability cost of 
living allowance’ and a ‘home computer/software/Internet package’ to help people 
with physical disabilities cover their additional costs (such as for transport and 
assistance equipment) in education (sub. 106, p. 3). 


Disparities in resources for adjustments across tertiary education institutions also 
appear to be of concern to education staff. Universities that develop a reputation for 
making adjustments and providing good support services have tended to attract 
more students with disabilities (‘on the bush telegraph’) but have not necessarily 
attracted additional government funding to meet additional support costs (Devlin 
2000, p. 21; see appendix B). 


As noted in relation to funding for schools, funding for ongoing tertiary education 
support services might promote equality of choice for students with disabilities 
more effectively if it were more closely linked to the needs of individual students 
(for example, in the form of a portable access grant). For other types of adjustment 
and support costs (typically those that are ‘one-off’ or that can be effectively 
pooled), it seems more effective for special funding to be paid on a ‘per institution’ 
basis. Both types of funding arrangement—individual and institutional—are 
currently in place (box 15.3). The Productivity Commission also notes the 
significant impact that funding for tertiary students with disabilities can have on 
those students’ employment prospects. 


15.3 Government employment assistance programs 


Governments attempt to improve employment opportunities for people with 
disabilities in several ways—providing assistance to (potential) employees with 
disabilities and/or to employers of people with disabilities—in both open 
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employment and business services.1 This can complement anti-discrimination 
legislation by overcoming information failures and partly offsetting the adjustment 
costs required to allow people with disabilities to take advantage of employment 
opportunities. The Australian Government currently has several employment 
programs relating to people with disabilities. There are three sources of assistance 
for job seekers and/or workers with disabilities—Disability Employment Assistance 
(DEA) services, Vocation Rehabilitation Services (VRS) and, for those not eligible 
for either of these, mainstream Job Network services (which also provide some 
specialist disability services) (box 15.4). 


 
Box 15.4 Employment assistance provided to people with disabilities 
The Department of Family and Community Services (FACS) provides funding under 
the Disability Services Act 1996 for two types of employment services provided to 
people with (moderate to severe) disability, with access provided through Centrelink. 


• Disability Employment Assistance (DEA) services (provided at more than 850, 
mainly non-profit outlets, Australia-wide) assist people with disabilities to gain and/or 
retain paid employment in the open labour market (open services), or provide 
support and employment to people with disabilities in business services. In 2002-03, 
FACS allocated $303.71 million to these services. 


• Vocational Rehabilitation Services (VRS) (provided by CRS Australia through 160 
sites nationally) provide vocational rehabilitation programs to help people with 
disabilities, whose work capacity has been affected by work injuries, to gain/regain 
unsupported paid work. FACS allocated $113.2 million to these services in 2002-03. 


Those not eligible for DEA or VRS can seek assistance through the Job Network, 
funded by the Department of Employment and Workplace Relations. It provides 
mainstream employment assistance, as well as services targeted to ‘special needs 
groups’, including people with (low to moderate) disability. Individualised Intensive 
Support can be provided, if needed, with specialist disability Intensive Support 
providers operating in 27 (of the 1160) sites. Those eligible for Intensive Support may 
be able to access funding through the Workplace Modifications Scheme (box 15.5) 
when placed in a job, and can also be referred to complementary programs (including 
some targeting people with disabilities) provided by Australian and State and Territory 
governments. People with disabilities comprise around 14 per cent of those receiving 
Intensive Support. The Job Network is currently helping about 63 000 job seekers with 
a disability, most of whom have physical disabilities. In 2002-03, almost half those with 
disabilities were in employment or education/training three months after participation in 
employment services, but positive outcomes were lower than for job seekers generally. 


Sources: Department of Employment and Workplace Relations, sub. DR299; FACS, sub. DR362 and 
att. 1.  
 


                                              
1 ‘Business services’ (previously known as ‘sheltered employment’) provide government 


subsidised employment for people who are unlikely to obtain employment in the open market. 
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There is also an Employer Incentives Strategy—incorporating a Workplace 
Modifications Scheme (WMS), Wage Subsidy Scheme (WSS), Supported Wage 
System (SWS), and Disabilty Recruitment Coordinator (DRC) service—to help 
offset, at least in part, costs faced by employers of people with disabilities 
(box 15.5). 


In addition, the Australian Government provides financial and practical assistance 
to employers wishing to employ apprentices with disabilities (box 15.3). Overall, 
the Department of Family and Community Services (FACS) allocated over 
$400 million in funds to the DEA and VRS in 2002-03, and $7 million to the 
programs operating under the Employer Incentives Strategy (boxes 15.4 and 15.5). 
State and Territory governments also operate their own schemes to facilitate public 
and/or private employment of people with disabilities. 


Outcomes of current programs have been mixed. In 2001-02, DEA service 
providers, CRS Australia and the Job Network helped about 245 000 people with 
disabilities find jobs and stay in the workforce (FACS, sub. DR362, att. 1). This 
represented a relatively small proportion of the total labour force with a disability 
(which was about 1.1 million in 1998 (ABS 1999b)). 


A review of the Employer Incentives Strategy (FACS, sub. 362, att. 1) found 
employers appreciated the single point of contact provided by recruitment 
coordinators, and were particularly supportive of the WMS and SWS. ACE 
National Network referred to the SWS as ‘an excellent affirmative action initiative 
… that has open[ed] up doors to integrated mainstream employment for over 5000 
workers with more significant disabilities’, and saw it as a ‘viable alternative to 
segregated employment through Business Services’ (sub. DR361, p. 3). 


Various perceived problems with the current arrangements have been highlighted in 
this inquiry and in other reviews. These include: 


• apparent unwillingness of CRS Australia to help an actor with a disability search 
for employment ‘because I’m in the too-hard basket’ (Media Entertainment and 
Arts Alliance, trans., p. 2288) 


• cases where specialist disability employment agencies and Job Network services 
have refused to pay for Auslan interpreters for deaf clients, meaning that some 
deaf people continue to use specialist employment services offered by Deaf 
Societies instead (Australian Federation of Deaf Societies, sub. DR363) 


• lack of expertise of mainstream employment service providers in relation to 
people with disabilities, and the lack of resources to provide them with those 
expertise (ACE National Network, sub. DR361) 
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Box 15.5 The Employer Incentives Strategy 
FACS provides funds ($7.0 million in 2002-03) for a range of employer incentive 
schemes to help with the additional costs of employing people with disabilities. These 
are available to all employers, including Australian Government organisations. 


The Workplace Modifications Scheme (WMS) reimburses employers for the costs of 
modifying the workplace or of buying special equipment for new workers with 
disabilities. A cap of $5000 applies, but this can be varied. Between 1998 and 2002, 
$2.7 million was paid to 1096 employees, involving 1006 employers (mainly service 
providers). The average reimbursement per modification was $2200; the highest 20 
ranged from $7815 to $14 636. This average varied across disabilities—the highest 
being for workers with visual impairments, followed by those with psychiatric 
disabilities. People with visual impairments received the most approved applications 
between 1998 and 2002, followed by those with physical disabilities. The number of 
approvals has decreased over time; 25 per cent of applications were rejected in 2002. 


The Wage Subsidy Scheme (WSS), started in January 1998, provides financial 
incentives for employers to employ workers with disabilities under normal labour 
market conditions. It allows the wages of a worker with a disability to be fully or partially 
subsidised for 13 weeks, to a maximum value of $1500. The WSS has helped about 
12 400 workers, with over 40 per cent having an intellectual disability. Funding of 
$2.1 million provided around 2000 job placements at $1088 per worker in 2001-02. 
Subsidies represented about half the worker’s average weekly wage on average. 
Scheme use and expenditure have decreased over time. Businesses with fewer than 
20 employees are most likely to access the scheme. 


The Supported Wage System (SWS) enables people with disabilities to be paid 
according to their level of workplace productivity in the open workforce. Eligible 
workers undergo an independent assessment to measure their productivity relative to 
other workers in the workplace who undertake the same or similar job. Employers pay 
a wage commensurate to the assessed productivity. Between 2002 and 2003, 3010 
employees were involved in the SWS, most having an intellectual disability (people 
with physical disability and acquired brain injury being the next most represented 
groups). Most were employed as labourers or factory hands but there are increasing 
positions in service industries. Overall demand for the SWS is increasing. 


The Disability Recruitment Coordinator (DRC) service helps companies with 100 or 
more employees to employ people with disabilities. DRCs work across several 
employers, linking them with a number of DEA providers. They broadcast information 
about employers’ vacancies to DEA providers, pool and quality check applications, 
refer applications to employers, and work with mainstream recruiters to increase their 
awareness of job seekers with disabilities and to change recruitment processes. There 
is a DRC in five States—NSW, Queensland, SA, Victoria, WA. Each uses different 
methods to achieve contracted outcomes but some work together to meet the needs of 
national companies. In the two years to 2003, DRCs, funded by $2.2 million, exceeded 
their 900 contracted placements (no extra funds are provided for exceeding targets). 


Sources: FACS, sub. DR362 and att. 1.  
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• inconsistencies in funding approaches across programs—ACE National Network 
argued, for example, that applying a cap to the DEA program but not to the Job 
Network means the Australian Government is treating ‘disabled jobseekers who 
need additional support less favourably than non-disabled jobseekers who have 
an entitlement to an appropriate employment service’ (sub. DR361, p. 5) 


• lack of awareness of the various schemes among employers (Australian 
Chamber of Commerce and Industry, sub. DR288; Australian Industry Group, 
sub. DR326; ACE National Network, sub. DR361) 


• lack of an integrated approach to the various programs (ACE National Network, 
sub. DR361; FACS, sub. DR362, att. 1)—the review of the Employer Incentives 
Strategy noting it was not designed as an integrated package, the components 
originating ‘at different times to fulfil specific needs’ (FACS, sub. DR362, att. 1, 
p. 3) 


• concerns about the administration of, and access to, the WMS and SWS, and 
about the quality of SWS productivity assessments (FACS, sub. DR362, att. 1). 


Various suggestions to overcome these perceived problems have been made, 
involving a more integrated approach to program provision, collaborative research 
and program design, improved marketing and information provision, and improved 
processes within particular programs (Australian Chamber of Commerce and 
Industry, sub. DR288; Australian Industry Group, sub. DR326; ACE National 
Network, sub. DR361; FACS, sub. DR362, att. 1). 


A number of inquiry participants also referred to the need to change program 
funding arrangements (box 15.6). The Anti-Discrimination Commission Tasmania 
(sub. 136), Job Watch (sub. 215), Blind Citizens Australia (subs 72, DR269) and 
UnitingCare Australia and UnitingCare NSW.ACT (sub. DR334) were in favour of 
increased government funding of workplace adjustments, especially in small-to-
medium businesses. Janet Hope in conjunction with Margaret Kilcullen (sub. 165), 
Anti-Discrimination Commission Tasmania (sub. 136), Blind Citizens Australia 
(sub. DR269) and Ability Technology Limited (sub. DR295) supported the 
introduction of portable access grants (discussed below).  


Increasing resources for disability employment programs might also improve 
employment opportunities for people with disabilities, but significant funding 
increases would be required to make substantial inroads into overall unemployment. 
Although funding of these programs is likely to be a helpful complementary 
exercise, it might not be effective if people with disabilities continue to face 
discrimination in the labour market. Moreover, increasing resources in areas such as 
business services would produce very different outcomes to those that would result 
from lowering discrimination in mainstream employment. Nonetheless, to maximise 
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the potential impact of these programs, it is important that they operate as 
effectively as possible (which may or may not involve increased funding). 


 
Box 15.6 Inquiry participants’ views on funding workplace adjustments 


The broad Government role in funding adjustments 


• To avoid delays in provision, governments could fund adjustments based on an 
estimate of their cost, with the onus on the employer to justify any cost overruns 
subsequently. (Jobwatch, sub. 215) 


• Government funding has the advantage of encouraging employees with disabilities 
to reveal any adjustment needs they have at the hiring stage. At present, candidates 
might refrain from doing so for fear of missing out on the job, with detrimental 
consequences on productivity. (Blind Citizens Australia, sub. 72) 


A portable access grant 


• ‘If you are bringing equipment with you, rather than the employer suddenly having to 
fund it, then you’re much more likely to get a job … than you are if they’re going to 
have to worry about questions of unjustifiable hardship and all the things that come 
up later’ (Janet Hope in conjunction with Margaret Kilcullen, sub. 165, p. 7). 


• Grants should be made available prior to a person with a disability entering the 
workforce, so the productive potential of a job candidate can be adequately 
assessed by employers. This would increase both the demand for the labour of 
people with disabilities—because of greater demonstrated productivity—and the 
supply of such labour. (Ability Technology Limited, sub. DR295, trans., p. 2307).  


 


The Productivity Commission sees particular merit in government programs that 
offset, at least in part, the costs to employers of adjustments that might be needed 
when employing people with disabilities (see chapters 6 and 8). These programs 
increase efficiency, equity and the opportunities for people with disabilities to 
participate as equals in society. However, problems with the scope, coordination 
and awareness of current programs hinder their effectiveness and create uncertainty 
among employers about the benefits and costs to them of adjustments. 


Improving the operation and awareness of these programs is, therefore, vital. 
Collaborative approaches—such as in research, policy design and implementation—
are likely to be particularly effective (see chapter 10). 


Changes to program funding also need to be considered. Current arrangements 
appear heavily skewed to funding job placement activities rather than employers’ 
adjustment costs. Notwithstanding the importance of job placement assistance, the 
Productivity Commission considers that more emphasis could be given to 
adjustment cost funding to address problems people with disabilities face in 
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employment. This is especially the case given the influence employer 
(mis)perceptions about cost appears to have on their decision to employ people with 
disabilities (see chapter 10). Merely shifting the emphasis to funding adjustment 
costs is not sufficient, however. The effectiveness of any arrangements depends 
vitally on how the funds are allocated—to the employer once an employee is hired, 
or to an employee prior to employment, for example. 


The provision of a portable access grant to individuals prior to their seeking 
employment could have several advantages. First, it would allow people with a 
disability to familiarise themselves with adaptive equipment prior to entering the 
labour force. Thus, when applying for a job, they would be able to be assessed on 
their full productivity. Second, it would remove any incentives that might exist for 
job candidates not to seek adjustments because they foresee an employer’s negative 
response. Third, it would reduce delays in the employee reaching full productivity. 
Finally, portable grants would encourage employee mobility and thus enhance the 
quality of job matches in the labour market. 


The portable access grant would need to be adjusted for the type and severity of the 
disability requiring adjustment. Where adjustments need to be tailored to a 
particular workplace, the person with the disability could opt to transfer the money 
to the employer, to be used in a way that is mutually satisfactory. This could be 
especially attractive to organisations that specialise in recruiting people with 
disabilities and have, thus, already made adjustments benefiting a particular type of 
disability (for example, the purchase of a site licence for a voice-activated typing 
package). Such organisations could accumulate individual grants to offset the cost 
of their investment. 


Portable access grants might also be effective in education (section 15.2), and other 
areas. 


The Australian Government should review the effectiveness of the various 
schemes it uses to subsidise the costs to organisations of adjustments needed by 
people with disabilities. This review should consider the merits of portable access 
grants that would contribute to the costs of adjustments required for participation 
in employment and education. 


The possible role of government procurement policies in promoting employment of 
people with disabilities is discussed in section 15.5.  


RECOMMENDATION 15.1 
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15.4 Access to disability and other government services 


Many inquiry participants criticised arrangements governing the establishment, 
eligibility criteria, adequacy and appropriateness of services provided specifically to 
people with disabilities. Specific concerns raised included the sexual abuse of 
people with disabilities in institutions, the availability of respite care to alleviate the 
pressure on families and carers, and institutional and community accommodation 
for young people with disabilities. UnitingCare Australia and UnitingCare 
NSW.ACT and Dorothy Bowes (ASEHA Queensland), for example, commented on 
the impact of housing young people with disabilities in nursing homes, due to a lack 
of accommodation options specifically for people with disabilities. Dorothy Bowes 
noted the distress this can cause people with disabilities (trans., p. 1992), while 
UnitingCare Australia and UnitingCare NSW.ACT commented: 


… 2 per cent of the residents of our aged care nursing home facilities are indeed 
younger people with impairments, [so] we have to do something about making it 
possible for those people to have community networks and links which overcome their 
existing loneliness and isolation … (trans., pp. 2969–70) 


The Commonwealth State/Territory Disability Agreement (CSTDA) (the third in a 
series of such agreements) provides a framework for the provision of specialist 
disability services, defining the roles and responsibilities of the Australian, State 
and Territory governments in the provision of certain services to people with a 
disability. The Australian Government is responsible for the provision of specialist 
employment services for people with disabilities, while the States and Territories 
are responsible for all other specialist disability services funded under the 
agreement, including accommodation support services, respite care services, and 
community access programs such as day programs (CSTDA). 


Among other things, the CSTDA recognises ‘that people with disabilities have 
rights equal with other members of the Australian community, and should be 
enabled to exercise their rights or be accorded these rights’ (CSTDA, p. 2), and it 
contains measures to protect these rights. The National Disability Services 
Standards have been adopted by all jurisdictions as the basis of quality assurance for 
disability services (box 15.7), and the CSTDA requires each jurisdiction to ensure 
these standards are ‘upheld and monitored’ (ss.6(3), 6(5)). 


There is no automatic right of access to services under the CSTDA. Eligibility for 
services is assessed on the level of disability and the need for services, and access is 
often subject to the availability of places. The Australian Institute of Health and 
Welfare estimated unmet need in 2001 of: 


• 12 500 people needing accommodation and respite services 


• 8200 places needed for community access services 
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• 5400 people needing employment support (AIHW 2003b). 


 
Box 15.7 National Disability Services Standards 
First adopted by all jurisdictions in 1992-93, the National Disability Services Standards 
were amended in 1997. The current standards are as follows.  


1 Service access. Each consumer seeking a service has access to a service on the 
basis of relative need and available resources. 


2 Individual needs. Each person with a disability receives a service which is designed 
to meet, in the least restrictive way, his or her individual needs and personal goals. 


3 Decision making and choice. Each person with a disability has the opportunity to 
participate as fully as possible in making decisions about the events and activities of 
his or her daily life in relation to the services he or she receives. 


4 Privacy, dignity and confidentiality. Each consumer’s right to privacy, dignity and 
confidentiality in all aspects of his or her life is recognised and respected. 


5 Participation and integration. Each person with a disability is supported and 
encouraged to participate and be involved in the life of the community. 


6 Valued status. Each person with a disability has the opportunity to develop and 
maintain skills and to participate in activities that enable him or her to achieve valued 
roles in the community. 


7 Complaints and disputes. Each consumer is free to raise and have resolved, any 
complaints or disputes he or she may have regarding the agency or the service. 


8 Service management. Each agency adopts sound management practices which 
maximise outcomes for consumers. 


9 Employment conditions. Each person with a disability enjoys comparable working 
conditions to those expected and enjoyed by the general workforce. 


10 Training and support (former standards 10 and 11 amalgamated). The 
employment opportunities of each person with a disability are optimised by effective 
and relevant training and support. 


11 Staff recruitment, employment and training. Each person employed to deliver 
services to the service recipient has relevant skills and competencies. 


12 Protection of human rights and freedom from abuse. The agency acts to 
prevent abuse and neglect and to uphold the legal and human rights of service 
recipients. 


The National Disability Service Standards apply to all services receiving funding under 
the CSTDA. Jurisdictions can impose standards over and above these. Most 
jurisdictions enter service agreements with providers and link funding to the attainment 
of objectives closely related to the standards. All federally funded employment services 
are to be certified against the standards before 31 December 2004. 


Source: FACS 2003, pers. comm., 9 September.  
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The Productivity Commission recognises the importance of access to disability 
services, which play a significant role in enabling people with disabilities to take 
advantage of opportunities to participate in the life of the community. 


The provision of such services can involve difficult decisions about the allocation of 
resources. The Productivity Commission considers that the CSTDA arrangements 
provide a transparent mechanism by which governments determine eligibility 
criteria and the nature of services to be provided for people with disabilities. The 
CSTDA’s objective (s.4(1)) recognises that government resources are limited and 
that services must sometimes be rationed, by affirming the governments’ 
‘commitment to the principles and objectives of the Disability Services Act 1986 
(Commonwealth)’. Section 3(2) of that Act refers to the need to have regard to 
limited resources and to ‘consider equity and merit in accessing those resources’. 


The Productivity Commission considers that it is not appropriate to require courts to 
second-guess government resource allocation decisions by expanding the scope of 
the DDA to cover questions of the establishment, funding or eligibility criteria of 
disability services (although the DDA should apply to the administration of these 
services—see chapter 12). Apart from the issues allowing this would raise—such as 
who would bring the complaint, and who would assess what ‘needs’ were and 
whether they were met (essentially political decisions about competing social 
policies)—there are existing complaint mechanisms for disability services, 
including State and Territory disability commissions and ombudsmen (see chapter 
13). 


As well as concerns about the nature and funding of disability services, a number of 
inquiry participants cited problems in how mainstream government services and 
programs are administered. Some of these problems related to difficulties meeting 
standard requirements for social services. These included: 


• problems for some people with complex communication needs, who can find it 
difficult to provide information in particular (for example, written) formats or to 
meet time limits applied to appointments with agencies such as Centrelink 
(International Society for Augmentative and Alternative Communication, 
Australian Chapter, sub. 182, p. 4) 


• problems for some people with mental health conditions in meeting activity or 
participation requirements for welfare payments (Mental Health Council of 
Australia, sub. 150, pp. 17–18). 


Other concerns related to the impact of certain requirements on carers, such as the 
need to repeat paperwork every few years to ensure payments continue, even for 
those with ‘permanent’ disabilities (Jean Young-Smith, trans., p. 84), and a lack of 
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help to fill in forms, which can be a particular problem for carers from non-English 
speaking backgrounds (Disability Coalition, trans., pp. 826–7). 


The Productivity Commission acknowledges the need to have some standard 
processes and eligibility criteria for these services and payments. It may not be 
possible to eliminate the problems that these processes can create in particular 
cases. Attempts to do so can be made difficult by people’s non-disclosure of their 
disabilities. However, it seems desirable that some flexibility be incorporated into 
processes to address the particular needs of these groups. In some cases, it may not 
only be desirable but also an implied obligation under the DDA to make such 
adjustments, given that it covers the administration of Commonwealth laws and 
programs (see chapter 4). This obligation would be strengthened by some 
recommendations of this inquiry—specifically, that decisions made under other 
laws that have a discriminatory effect (and are not subject to a specific exemption) 
could be subject to a DDA complaint (see chapter 9), and the introduction of an 
explicit reasonable adjustment duty (see chapter 8). 


It is the role of governments, not the Disability Discrimination Act 1992, to 
determine the establishment, eligibility criteria and funding of disability services. It 
is, however, appropriate for the Act to apply to the administration of disability 
services. 


15.5 Government procurement policies 


Some countries have used government procurement policies to try to improve 
outcomes for particular groups that face discrimination (ILO 2003). Such policies 
can be used to influence the supply of goods and services (accessible technologies, 
for example) or the behaviour of vendors as employers. 


Influencing the supply of accessible goods and services 


Government procurement guidelines are issued by the Department of Finance and 
Administration and were last updated in February 2002 (DOFA 2002). Their 
purpose is ‘to provide a policy framework to assist and ensure that Government 
agencies achieve value for money in their procurement activities’ (DOFA 2002, 
p. 4). One section of the guidelines identifies ‘additional Commonwealth legislation 
and policies that may have an impact on procurement decisions’, which agencies 
‘should consider applying … to their outsourced service providers on a case-by-case 


FINDING 15.5 
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basis’. It is noted that ‘agency officials must have regard to the Commonwealth 
Disability Strategy in their procurement decisions’ (DOFA 2002, pp. 17–18). 


Some see the current approach as inadequate—Jolley (2003, p. 53) noting ‘such a 
tentative first step towards an inclusive procurement policy has been frustrating for 
consumer advocates’. 


This view was echoed by some inquiry participants, who suggested the Australian 
Government adopt a procurement policy for information and communication 
technology similar to that in place in the United States and proposed in some other 
countries (box 15.8) (National Information and Library Service (NILS), sub. 206, 
pp. 1–2, trans., p. 1942; TEDICORE, sub. 122, pp. 2–3). Jolley (2003, p. 100) noted 
that the US government ‘uses the federal procurement process to ensure that 
technology acquired by the federal government is accessible’, and recommended: 


… HREOC … initiate discussions with the Department of Finance and Administration, 
and with other relevant organisations, towards an inclusive Federal Government public 
procurement policy, modelled on section 508 of the Rehabilitation Act in the United 
States. (Jolley 2003, p. 53) 


It has been argued that such a policy would improve outcomes for people with 
disabilities in the public sector, and have various flow-on benefits. As governments 
are large purchasers of goods and services (although less so in Australia than in the 
United States), they can exert significant market influence—on the development of 
accessible technology, and by indirectly encouraging private sector demand for 
these technologies—through their procurement policies (HREOC, sub. 143; NILS, 
trans., pp. 1939, 1942; Jolley 2003). 


Other suggested benefits include: 


• the potential to increase the productivity of people with disabilities in, and the 
number with access to, employment (TEDICORE, sub. 122, p. 3) 


• improved outcomes for people with sensory and physical disabilities in areas 
such as education, telecommunications and personal computing (Jolley 2003) 


• facilitation of more rapid systemic change than would reliance on a complaints-
based system (HREOC, sub. 143; NILS, trans., p. 1940)—HREOC suggested 
this would also be at potentially lower cost ‘since it is generally cheaper if 
accessible equipment is acquired at the outset’ (sub. 143, p. 81) 


• preventing ‘dumping’ of ‘substandard equipment or systems’ in Australia, given 
that other countries are adopting inclusive procurement policies (HREOC, trans., 
p. 1156) 
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• encouraging smaller companies to develop accessible technologies for the 
domestic market (where they might tend to focus initially), with subsequent 
impacts on their international competitiveness (NILS, sub. 206, trans., p. 1938). 


 
Box 15.8 Overseas public procurement policies  
United States. In 1998, the US Congress amended the Rehabilitation Act 1973, 
strengthening the access requirements for federal government electronic and 
information technology (EIT) (s.508). It covers technology such as office equipment, 
desktop computers, telecommunications equipment and software, and requires that, 
unless an undue burden would be imposed: 


• federal agencies develop, procure, maintain or use EIT that allows employees with 
disabilities to have access to, and use of, information and data that is comparable to 
the access and use afforded employees without disabilities 


• members of the public with disabilities, who seek information or services from a 
federal agency, have access to, and use of, information and data that are 
comparable to that provided to those without disabilities. 


The legislation directs the Access Board to develop access standards to form part of 
procurement regulations. Standards were adopted in 2000, based on the final report of 
the board’s EIT Access Advisory Committee. 


An increasing number of US State and local governments are adopting these 
standards. Perceived benefits include: its influence on change in the information and 
communication technology sector, particularly given the purchasing power of the US 
Government; its promotion of awareness of what ‘inclusive design’ means, including in 
the private sector; and its potential worldwide flow-on effects. 


Other countries. Inquiry participants commented that several other countries are 
working towards accessible procurement standards. In Europe, however, the 
Commission of the European Communities rejected amendments proposed by the 
European Parliament to include accessibility considerations for people with disabilities. 
Among other things, it stated ‘the public contracts directive, the purpose of which is to 
coordinate procedures, is not the proper instrument for imposing an obligation to 
prescribe such features’. 


Sources: CEC 2003; Jolley 2003; HREOC, sub. 143; NILS, sub. 206; TEDICORE, sub. 122.  
 


The desirability of strengthening Australian Government procurement policies for 
accessible technology depends on several factors, including: 


• the effectiveness of the current approach 


• the extent to which changing the current approach would lead to positive 
changes, relative to the costs of doing so 


• the range of other mechanisms through which these objectives could be 
achieved, such as voluntary action plans, industry codes or industry standards 
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• the type of technology that would be included in the policies 


• whether the policies should apply more broadly than the public sector 


• the role of HREOC, if any, in the change process. 


These issues are largely beyond the terms of reference of this inquiry. The 
Productivity Commission notes, however, several potential issues with this type of 
approach. First, Australia tends to be an importer of information technology, and the 
Australian Government is not a large purchaser of these products by world 
standards. Its ability to influence the overall market through its purchasing decisions 
is limited. Australia could, instead, benefit from the increasing development of 
accessible technologies abroad (despite some concerns about the ‘dumping’ in 
Australia of inaccessible products). Moreover, the development of accessible 
technologies in Australia might be stimulated by the proposed Australia–United 
States Free-Trade Agreement (an agreed text for which was released in February 
2004), which, among other things, would open the (much larger) US government 
procurement market (for contracts above a certain value) to Australian firms. In any 
case, there is a danger that using procurement policies to promote social goals could 
become de facto industry assistance. Even viewed through an industry assistance 
perspective, encouraging local companies to develop products for the domestic 
market is not necessarily going to improve their international competitiveness. 
Finally, procurement policies may not be the best instrument with which to impose 
accessibility requirements, as the Commission of the European Communities noted 
(box 15.8). 


The Productivity Commission considers that government procurement policies are 
not generally the most appropriate instrument for trying to improve the supply of 
accessible technologies for people with disabilities. Making better use of the 
DDA—through existing provisions or through an explicit reasonable adjustment 
duty (see chapter 8)—or encouraging the development of industry codes (see 
chapter 14) are likely to be more effective overall approaches. 


HREOC could, however, as suggested by NILS (trans., pp. 1941–2), play a role in 
raising awareness about the potential impact of procurement decisions, both in the 
context of DDA obligations and in encouraging dialogue among various interested 
parties. The ultimate decisions on whether and how such policies are implemented 
are for governments to make, after consideration of relevant issues and problems. 


Influencing the behaviour of vendors as employers 


Melinda Jones commented that ‘all government contracts should require compliance 
with the DDA [and] … all tender documents should state that this is one of the 
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things that is being looked for’ (trans., p. 1527). Other inquiry participants did not 
comment on the potential use of procurement policies to influence the recruitment 
and other employment practices of vendors.  


Such policies can take a number of forms, according to the nature of the 
requirement or preference to be encouraged, the type of contract or company to 
which they apply, the mechanisms through which they operate, and the stage of the 
tendering process at which they apply (Erridge and Fee 2001, p. 54). The Minister 
for Revenue and Assistant Treasurer, Senator Coonan (2003), has suggested that 
legal firms ‘undertaking government or agency work could be required, as a 
condition of getting this work, to abide by an equal opportunity briefing policy’, 
commenting that ‘nothing induces behavioural changes like incentive’. In the 
United Kingdom, amendments in 2000 to the Race Relations Act 1976 outlawed 
discrimination in all functions of public authorities (including procurement). The 
amendments imposed a positive duty on public authorities to eliminate 
discrimination, and race equality considerations had to be built into procurement 
decisions (Commission for Racial Equality nd). The Canadian Government has 
introduced the Federal Contractors Programme, which: 


… requires contractors to implement employment equity measures to necessitate the 
identification and removal of artificial barriers to the selection, hiring, promotion and 
training of the designated groups. Further, contractors will take steps to improve the 
employment status of these designated groups by implementing special programmes 
and making reasonable accommodation to achieve appropriate representation of these 
groups in all levels of employment. (Erridge and Fee 2001, p. 58) 


There are mixed views about the merits of such policies, in theory and practice. 
Erridge and Fee (2001, p. 53) suggested that ‘contract compliance’, as it is called in 
the United States, is ‘an effective instrument of policy for bringing about significant 
improvements towards equality’. Suggested benefits to vendors include influencing 
organisational change, access to a broader range of skills, enhanced employee 
morale and improved corporate image (Erridge and Fee 2001, p. 59). However, 
concerns have also been expressed, relating to compliance and administrative costs, 
and potential problems in finding suitably-qualified workers from specified groups 
(potentially leading to ‘bad’ procurement decisions) (Erridge and Fee 2001, p. 60).  


The way in which such policies are implemented can significantly influence their 
effects. However, it has also been suggested that few of the factors necessary for the 
success of such a policy—such as sufficient time and resources; understanding of, 
and agreement on, objectives; and perfect communication and coordination—are 
likely to be met in practice (Erridge and Fee 2001, pp. 65–6). Resource problems 
appear to have been a factor in Canada, for example, where a five-step process 
operates (certification, implementation, compliance review, appeal and sanctions). 
In Ontario, the cycle of winning a contract and doing a compliance review and audit 
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is supposed to take two years, but takes three years, with resource constraints cited 
as a factor (Erridge and Fee 2001, p. 62). The effectiveness of the Canadian policy 
has also been questioned, with groups representing Canadian people with 
disabilities claiming it did not lead to significant progress for their members in its 
first few years (Erridge and Fee 2001, p. 60). 


The Productivity Commission considers that using procurement policies to 
influence the behaviour of vendors as employers does not appear to be the most 
appropriate way to improve employment outcomes for people with disabilities. 
Their use leads to issues such as the selection of disadvantaged groups to which the 
policy should apply, and the weight that would be given to particular disadvantaged 
groups. In addition, these policies can be costly and time consuming to administer, 
involve other costs (such as compliance costs for vendors), and might not even 
produce desired equality outcomes.  


15.6 Copyright 


The availability of information in accessible formats is a particularly important 
issue for people with vision impairments and other print disabilities, and it is vital in 
various areas of life (see appendix D). A particular concern relates to the timely 
availability of accessible course material in education, especially tertiary education. 
Problems in this area have been cited as contributing to course withdrawals, stress, 
depression and loss of self-esteem among people with vision impairments 
(HREOC 2002g; Blind Citizens Australia, sub. 72, p. 21). As noted in section 15.2, 
outcomes in education can also influence employment opportunities. 


The Copyright Act 1968 contains provisions to facilitate access to material by 
people with print (and intellectual) disabilities (box 15.9).2 HREOC (2002g) and 
some inquiry participants suggested, however, that aspects of the current copyright 
arrangements affect the availability of accessible material in tertiary education. The 
need to search for existing accessible versions of a particular text, for example, is 
said to be made more time consuming by the lack of a single national database of 
accessible tertiary materials (HREOC 2002g). HREOC (2002d) suggested the lack 
of a database was likely to be leading to duplication of effort, as well as delaying 
delivery of accessible materials. 


                                              
2 Print disability is defined in the Copyright Act 1968 to mean a person without sight, a person 


whose sight is severely impaired, a person who cannot hold or manipulate books or focus or 
move his or her eyes, or a person with a perceptual disability (s.10). 
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Another perceived problem is the lack of a formal mechanism to allow access to 
material in electronic formats, from which to produce accessible versions. HREOC 
noted that although it:  


… understands publisher concerns regarding protection of intellectual property, direct 
access to digital material (from which in most cases print material is subsequently 
generated by publishers) would clearly be more efficient as a means of meeting the 
needs of many people with a print disability than existing systems using permission 
under the Copyright Act to scan print materials into computer formats. (sub. 219, p. 41) 


 
Box 15.9 Selected features of the Australian Copyright Act 1968 
• The statutory licence scheme under Part VB of the Copyright Act allows copyright 


material to be copied and communicated by institutions assisting people with 
disabilities, without the prior approval of the copyright owner, upon payment of 
‘equitable remuneration’ to Copyright Agency Limited (CAL), the body that 
administers the Act. The Digital Agenda Act 2001 extended these licences by 
allowing electronic copying and communication of the material. A three-year review 
of the Digital Agenda Act amendments, including this provision, was flagged in the 
second reading speech of the Bill. 


• As well as various reporting requirements, one condition of a statutory licence is that 
‘the person who makes the reproduction must be satisfied, after reasonable 
investigation, that no new version in the form being copied can be obtained within a 
reasonable time at an ordinary commercial price’. 


• Part VB does not prevent a voluntary licence arrangement between a copyright 
owner and institution to allow copyright material to be copied or communicated 
without infringing copyright. 


• The Act also establishes a legal deposit scheme, whereby a hard copy of any work 
published in Australia must be deposited with the National Library of Australia and 
the relevant State library. This requirement does not apply to electronic materials. 


Sources: Cordina 2002; HREOC 2002g; NLA 2003.  
 


As a result of these and other issues, inquiry participants suggested the need for 
reform. The Association for the Blind of WA noted: 


… the intent of the DDA could be enhanced by specific provisions within the 
Copyright Act requiring publishers to make all their publications available in electronic 
or other accessible formats. (sub. 83, p. 4) 


It also called for the establishment of a central repository of electronic formats of 
books (trans., p. 795).  


As well as resulting in significant time and cost savings in the production of 
accessible material (see, for example, NILS, trans., p. 1944), the Association for the 
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Blind of WA suggested a further benefit of a central (legal) deposit system for 
electronic copies would be: 


… where a book may not be a current edition and the publisher wipes routinely its 
electronic publication files. They don’t hang onto them necessarily … a legal deposit 
system would get around that because there would always be a copy. (trans., p. 798) 


It does not appear that such a system would impose a significant additional burden 
on publishers. They are already required to lodge hard copies of any work under the 
legal deposit scheme (box 15.9) and, as noted by HREOC (sub. 219), most of their 
printed material is already generated from digital formats. The major required 
change might be to the file format used, if a standardised format—as is proposed 
under the Bill of the US Instructional Materials Accessibility Act—were required.3 


As observed by Lingane and Fruchterman (2003), however, ‘country-specific laws 
do not allow for distribution of material between countries to individuals with 
qualifying disabilities’. Thus, changes to the Copyright Act would only influence 
processes of Australian publishers. This may change in the future, given that: 


The World Blind Union (WBU) and [the International Federation of Library 
Associations and Institutions’] Section of Libraries for the Blind (SLB) have been 
lobbying the World Intellectual Property Organization (WIPO), the World Trade 
Organization (WTO), and other key international bodies to move forward the agenda of 
enabling access to accessible material across international borders by people with 
disabilities … recognizing that agreements at the international level are necessary for 
such changes to take place. (Lingane and Fruchterman 2003) 


To the extent that international cooperation occurs, the benefits to Australia are 
likely to be substantial, by potentially greatly increasing the range of accessible 
materials available. Australia’s inclusion in such efforts would require Australian 
accessibility requirements to be similar to those in the other countries involved. 


Changes to the Copyright Act are beyond the scope of this inquiry. The Productivity 
Commission notes, however, that the potential benefits of a central electronic book 
repository could be substantial, without necessarily imposing significant additional 
burdens on publishers. Any additional administrative costs involved could be 
reduced by using the framework of the existing national deposit scheme for hard 
copies. Further, as noted by HREOC (2002g), potential solutions could involve 


                                              
3 Under the US Bill of the Instructional Materials Accessibility Act, publishers are required to 


prepare instructional materials (for elementary and secondary schools) in a uniform electronic 
file format, and provide a copy of each textbook in this format to a central repository (a national 
instructional materials access centre). This would enable State and local agencies, publishers, 
schools and others to acquire these materials more quickly (American Foundation for the Blind 
2002; Richert and Siller 2002). Twenty-six US States already require the provision of electronic 
copies of textbooks, but there is no agreed file format (Petri 2003). 
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voluntary codes of practice or best practice guidelines by the publishing industry. 
These approaches may be more effective than legislative approaches (see 
chapter 14), and also need to be considered. Pursuing international solutions may 
also be beneficial. Among other things, this would potentially broaden the range of 
accessible material available to Australia. 


The Productivity Commission also notes HREOC’s efforts to encourage progress in 
this area, such as through roundtables and forums. HREOC has also held 
discussions with Copyright Agency Limited, which then began developing a 
database of material produced under the statutory licence provisions of the 
Copyright Act (HREOC 2002g). Such initiatives, and others that may result from 
the recommendations of HREOC forums (HREOC 2002d), can be effective ways of 
facilitating change in this area. The Association for the Blind of WA, for example, 
noted that a similar process undertaken in the United States resulted in the Bill 
incorporating changes for educational publishing and electronic depositories (trans., 
p. 795). The general benefits of cooperative approaches were noted in chapter 10. 


There appears to be merit in investigating further an Australian electronic book 
repository for educational (and other) publications. 


15.7 Other concerns 


Several other concerns, which are not addressed through the DDA, were raised by 
inquiry participants. These covered a broad range of issues. 


Jan Hammill (sub. 116, sub. DR341) commented on foetal alcohol syndrome in 
Indigenous communities. She noted that children with the syndrome display 
hyperactivity, attention and cognitive defects, learning disabilities, language 
problems and poor impulse control, but cannot access disability services because 
they have not been diagnosed with a disability (and parents often do not have the 
resources to cope with these problems). She noted that the lack of diagnosis and 
treatment, and behavioural problems that result, lead these children into trouble with 
the law later in life. According to her, contributing to this problem was the fact that: 


Health authorities have no data on prevalence rates and there are no cross disciplinary 
teams to perform basic screening and assessment for FAS/E [Foetal Alcohol 
Syndrome/Effects]. Likewise, there are no management strategies or structures across 
the various service agencies to ensure that children with FAS/E are positioned to reach 
their maximum potential. (sub. 116, att. 1, p. 1) 


FINDING 15.6 
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K.F. Pennefather (trans., pp. 2203–5) pointed to problems with the (over)allocation 
of disability carpark permits (logos) in Tasmania. Holders of the logos can place 
them on their car dashboards, allowing them to use parking spaces reserved for 
people with disabilities. The problem highlighted with the scheme related to the 
allocation of logos to people with temporary medical conditions (such as a broken 
leg), and the inadequate system to reassess the need for the logos and revoke them 
once such recipients have recovered. It was suggested that this limited access to 
shopping and other facilities for those in genuine need of parking close to services 
(trans., p. 2204). K.F. Pennefather suggested issuing different temporary (renewable 
when needed) and permanent logos as a potential solution to the problem, but 
argued that short term cost considerations prevented this type of system being 
implemented (trans., p. 2205). 


Blind Citizens Australia (sub. 72; trans., pp. 1690–3) and the Association of 
Independent Schools of Victoria (sub. DR320) commented on the implementation 
of cost recovery by NILS for Braille transcription services in education, which has 
significantly increased the fees charged for the services. The subsequent negative 
impacts on students with visual impairments, who face diminished access to Braille 
material, were highlighted. Financial pressures on NILS were said to have prompted 
the move to cost recovery (NILS, trans., pp. 1949–51). The Association of 
Independent Schools of Victoria (citing the experience of a student who moved 
from a government to an independent school, sub. DR320) suggested these 
problems have been compounded for students attending independent schools, who 
cannot access Victoria’s Statewide Vision Resource Centre, which is available to 
those in government schools. 


In New South Wales, Dare to Do Australia (sub. DR308) pointed to a lack of 
competition in the financial management of trusts handling compensation payments 
of children who acquire disabilities in accidents—claiming an ‘unacceptable 
monopoly’ held by the Office of the Protective Commissioner (OPC). Problems 
attributed to the OPC’s service included a lack of support for negotiating an 
adequate insurance settlement, failure to maintain adequate communication, 
restriction of care choices, disinterest in clients, failure to manage conflict, and a 
lack of transparency. In the case cited, the guardian was not allowed to take on a 
different fund manager, even if it could have provided better outcomes, prompting 
the comment that: 


It is appalling that … [a] … once only payment and … lifetime capital should be 
depleted by legal proceedings that are seeking to save him money and in circumstances 
where a poor performing entity … has unjustified precedence. (sub. DR308, p. 6) 


It was, therefore, suggested that: 
The law concerning disability discrimination must be changed to ensure existing and 
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future trustee relationships are flexible so that the most vulnerable people in our 
Australian society are protected from victimisation and provided with choice. This 
change would deliver that simple protection and freedom to choose. (sub. DR308, p. 6) 


Broader issues relating to the management of financial trusts for people with 
disabilities are discussed in chapter 9. 


Brian O’Hart (subs 85, DR293, trans.) highlighted the disadvantages faced by 
parents who purchase housing for their adult children with disabilities, if the 
accommodation is not placed in trust at the outset. He and his wife face restricted 
pension eligibility, and have been denied various rebates and concessions normally 
available to disability and aged pensioners, because holding the house in his name 
means it is included in asset tests. He would, however, incur significant stamp duty 
and capital gains liabilities if he now transferred the property into trust. As a result 
of his experiences, he prepared an information booklet with a law firm, but has not 
had his particular issue resolved. 


15.8 Conclusions 


Many of the issues raised in the context of this inquiry and discussed in this chapter 
are, strictly speaking, beyond the terms of reference for the inquiry. These issues 
can, nonetheless, significantly affect outcomes for people with disabilities in 
various important areas of life, and the Productivity Commission views them as 
sufficiently important to have warranted comment here.  


Making changes to the DDA, as recommended in this report, will help improve the 
experiences and opportunities of people with disabilities. 


Just fixing the DDA is not, however, going to be enough to address the range of 
serious issues that continue to affect outcomes for people with disabilities. 
Regardless of whether these issues are areas of State/Territory or federal 
responsibility, it is vital that they be addressed—whether this be through cross-
jurisdictional mechanisms, such as the Council of Australian Governments or the 
CSTDA, or by measures within jurisdictions. Making progress in these areas is, 
therefore, an important complement to the reforms to the DDA recommended in this 
report. This multifaceted approach will allow true progress be made—both in 
improving the quality of life and opportunities for people with disabilities, and in 
making Australia a more productive, inclusive and diverse community in which to 
live. 
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A Eliminating discrimination in work 


This appendix addresses discrimination in work. Employment plays a pivotal role in 
providing people with disabilities with a sense of inclusion, not only in the 
workplace but also in other social networks. Having a job can provide the means to 
improved participation in other areas of life, and the interactions that result from 
this can greatly enhance the wellbeing of people with disabilities. Accordingly, 
discrimination that erects barriers to the full and equal involvement of people with 
disabilities in the workforce can have widespread and profound negative 
ramifications. 


Following a brief overview of the past and current employment situation of people 
with disabilities (section A.1), this appendix examines the available evidence on the 
nature and prevalence of disability discrimination in the labour market 
(section A.2). The possible role played by the Disability Discrimination Act 1992 
(DDA) is then examined (section A.3). 


A.1 People with disabilities in the labour market 


This section provides an overview of the employment, unemployment and wages 
situation of people with disabilities. It concentrates on those who are employed in 
the ‘open’ (or external) labour market, where they compete with workers without 
disabilities. The labour market situation of those workers with disabilities who are 
assisted or employed by disability employment agencies funded by the Australian 
Government is not considered here (see chapter 15). 


Employment status 


Disability discrimination could affect the willingness of people with disabilities to 
seek employment and their chances of gaining employment if in the labour force. 


Labour force participation and unemployment 


According to the Australian Bureau of Statistics (ABS) Survey of Disabilities, 
Ageing and Carers (SDAC), the labour force participation rate of people with 
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disabilities in 1998 was 53.2 per cent, or only two thirds that of people without 
disabilities (table A.1). 


Table A.1 Labour force participation and unemployment rates of peoplea 
with and without disabilities, 1988, 1993, 1998 and 2001 


 People with disabilities  People without disabilities 


 1988 1993 1998 2001b  1988 1993 1998 2001b


 % % % %  % % % % 
Labour force 


participation rate 
51.5 54.9 53.2 54.6  75.3 76.9 80.1 79.8 


Unemployment rate 11.5 17.8 11.5 10.6  8.1 12.0 7.8 6.1 
a Persons aged 15–64 years living in households. b Productivity Commission estimate based on the 2001 
Household, Income and Labour Dynamics in Australia (HILDA) survey. Excludes persons living in non-private 
dwellings or institutions. 
Sources: ABS, cat. no. 4430.0 (various issues); 2001 Household, Income and Labour Dynamics in Australia 
(HILDA) survey. 


Between 1988 and 1993, the labour force participation rate for people with 
disabilities rose proportionately more than that for people without disabilities. 
However, from 1993 (the first full year of application of the DDA) to 1998, the rate 
for the former group fell, while the rate for the latter group continued to rise. 


A Productivity Commission estimate of the labour force participation rate of people 
with disabilities in 2001, based on the more recent Household, Income and Labour 
Dynamics in Australia (HILDA) survey, suggests that there may have been a slight 
increase from the 1998 value—that is, 54.6 per cent in 2001 compared with 53.2 per 
cent in 1998. However, the SDAC and HILDA surveys are not strictly comparable 
in their definition of disability and the HILDA estimate is only indicative.1 


The fall between 1993 and 1998 in the labour force participation rate for people 
with disabilities occurred despite 145 000 more persons with disabilities being in 
the labour force at the end of that period. This divergence is explained by the 
representation of people with a disability in the general population increasing even 
more rapidly than that in the labour force between 1993 and 1998. Possible reasons 
for the rising prevalence of disability in the population are explored in chapter 3. 
One reason is a broadening of the SDAC definition of disability between 1993 and 
1998. If that change in definition had affected people in and out of the labour force 


                                                      
1 Based on the HILDA survey, an inquiry participant calculated that the labour force participation 


rate of people with disabilities was only 51.3 per cent in 2001, and that their unemployment rate 
was 10.8 per cent (Val Pawagi, sub. DR271). The differences with Commission estimates arise 
because of the choice of variable with which to denote disability and because of post-survey 
adjustments to the number of persons receiving the Disability Support Pension. 
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to a different extent, then the decline in labour force participation rate of people 
with disabilities shown in table A.1 would be partly a statistical construct.  


However, the decline in the participation rate is robust to adjustments for 
definitional differences in the two successive SDAC surveys (Wilkins 2003) (table 
A.2). The divergence in trends for people with and without disabilities is 
particularly apparent for females: while the labour force participation rate of 
females with disabilities fell by approximately 1 percentage point between 1993 and 
1998, the rate for females without disabilities increased by almost 3 percentage 
points. In contrast, the rates for both males with disabilities and for males without 
disabilities fell during that period, by a comparable amount. 


Table A.2 Labour force participation rates of males and females with and 
without disabilities, 1993 and 1998a 


 1993 1998


 % %
Females  


With a disability 47.3 46.2
Without disabilities 69.5 72.7


Males  
With a disability 64.0 62.8
Without disabilities 93.3 92.6


a Population estimates for persons aged 15–64 living in households. The definition of disability has been 
adjusted in both years to create a consistent 1993–98 match. 
Source: Based on Wilkins 2003, table 6.5. 


When in the labour force, people with disabilities are at greater risk of being 
unemployed than those without disabilities (table A.1). The unemployment rate 
differential between the two groups ranged between 3.4 percentage points in 1988 
and 5.8 percentage points in 1993, and was 3.7 percentage points in 1998.. 


People with disabilities experience longer periods of unemployment, on average, 
than experienced by people without disabilities. Based on the HILDA dataset, the 
Productivity Commission estimates that people with disabilities who were 
unemployed in 2001 spent an average of two years and 14 weeks out of work, 
compared with one year and 43 weeks for people without disabilities.  


The combination of a lower labour force participation rate and a higher 
unemployment rate means that people with disabilities are significantly less likely 
than people without disabilities to be employed. Based on the raw figures in 
table A.1, the former group was 23 per cent less likely than the latter group to be in 
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employment in 1993, and 26 per cent less likely in 1998.2 This latter figure put 
Australia below the Organisation for Economic Cooperation and Development 
(OECD) average for the late 1990s, in terms of the relative probability of 
employment of people with disabilities (OECD 2003, p. 34). International 
comparisons must be interpreted with caution, however, because definitions of 
disability vary from country to country. 


Labour supply and demand  


Both the labour force participation rate and unemployment rate of people with 
disabilities (or any other group of workers) are influenced by demand and supply 
conditions in the labour market. 


On the demand side, employers might demand relatively less labour from people 
with disabilities because they view (rightly or wrongly) these workers as less 
productive, or because they discriminate against them. Employer demand for 
workers with disabilities is analysed in more detail in chapter 7.  


On the supply side, there are many reasons why people with disabilities might be 
less inclined than people without disabilities to enter the labour force. They might 
foresee that, because of perceived lower productivity and/or discrimination, they 
would be offered no jobs, or only jobs at discriminatory wages. But there may be 
other reasons unrelated to disability discrimination. First, their disabilities might 
mean that they are not capable of working, or are only capable of working 
intermittently. Second, their disabilities might mean that the additional costs they 
would face if working (or looking for employment) make it unprofitable for them to 
work. Such additional costs might include extra transport costs, the purchase of 
disability aids and the loss of part or whole of their government income support 
entitlements. 


There may also be reasons apart from discrimination why, when they are in the 
labour force, they might experience a higher unemployment rate. In the United 
States, Baldwin and Schumacher (2002) found that, compared with workers without 
disabilities: 


• workers with disabilities experienced a higher rate of involuntary separation 
from their employers. The authors argued that—apart from possible 
discrimination—this is due to employers facing greater uncertainties when hiring 
workers with disabilities, and having to lay them off because of lower-than-
expected productivity relatively more often. 


                                                      
2 These figures do not account for possible differences in the demographic and other characteristics 


of the two groups. A more rigorous, multivariate analysis is undertaken in section A.2. 
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• workers with disabilities experienced a higher rate of voluntary separation in 
some years. This could be due to workers with disabilities overestimating their 
capacity to do a job in the first place, or finding that their capacity was impaired 
by a worsening of their condition.3 


Following a separation, unemployed workers with disabilities will usually take 
longer to secure another job. A longer job search is required because achieving a 
good job match is more difficult for them, given their functional limitations, than 
for their counterparts with no disability. 


Higher involuntary and (possibly) voluntary separations, combined with longer 
search periods, mean that, at any point in time, a higher proportion of the labour 
force with a disability is classified as unemployed, for reasons that may not be 
discrimination-related. 


There is another reason why people with disabilities are more likely to be out of the 
labour force or unemployed. The foregoing analysis rests on the assumption that a 
person’s disability status influences both their decision to work or not, and their 
chances of gaining (or retaining) employment. However, it has also been shown that 
reverse causality can exist. That is, disability can be a consequence as well as a 
cause of disadvantage. Jenkins and Rigg (2003) showed that not being in paid 
employment significantly increased the chances of disability onset in the UK.4 For 
some people with disabilities, therefore, labour market disadvantage predates the 
onset of the disability. The ‘reverse causality’ effect has been partly corroborated in 
Australia by Cai and Kalb (2004). In a survey of the literature, Bradbury et al. 2001 
suggest that it may be explained by such factors as poor nutrition, lack of access to 
health services and risk-taking behaviour. Whatever its causes, this effect would be 
reflected in a significant association of disability and disadvantage at a point in 
time, but one which would be unrelated to disability discrimination. 


Characteristics of employment of people with disabilities 


Most people with disabilities experience one or more restrictions in their daily lives 
(see chapter 3). The nature and degree of severity of those restrictions influence a 
person’s likelihood of being out of the labour force or unemployed (table A.3). 
People with profound or severe restrictions in the areas of communication, mobility 
                                                      
3 Baldwin and Schumacher (2002) note, however, that a lack of worthwhile alternative wage offers 


might counteract the propensity of workers with disabilities to leave voluntarily. This might 
explain why these authors found the rate of voluntary separation for this group to be not 
significantly different from that of workers without disabilities in some years. 


4 Compared to jobless individuals, people in paid employment were one third less likely to acquire 
a disability within the next six years. 
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or self-care (‘core’ restrictions) fare worst in terms of labour force participation. 
Moreover, the participation rate of people with profound restrictions declined 
between 1993 and 1998, while that of people with severe restrictions stagnated. By 
contrast, the labour force participation rate of people with moderate or mild core 
restrictions improved considerably in that period. People with schooling or 
employment restrictions experienced the greatest fall in labour force participation of 
all people with disabilities, with a 10 percentage point reduction between 1993 and 
1998. 


Table A.3 Labour force participation and unemployment rates of people 
with disabilities, by type of restriction, 1993 and 1998a 


 Labour force participation rate  Unemployment rate 


Type of restriction 1993 1998  1993 1998 


 % %  % % 
Core activity restrictionb, c      


Profound 19.9 18.9  20.9 7.4 
Severe 39.9 40.2  22.2 11.6 
Moderate 42.9 46.3  18.0 13.1 
Mild 51.3 56.5  18.5 9.3 


Schooling or employment restrictiond 56.2 46.4  27.6 12.9 
All persons with restrictions 46.5 49.3  21.0 11.7 
Disability with no restriction 77.9 77.0  12.6 10.7 
a Persons aged 15–64 years living in households. b Core activities comprise communication, mobility and 
self-care. c The 1993 survey used the term ‘handicap’ instead of ‘restriction’. d In the 1993 survey, this 
category also included people whose only limitation was ‘does not use the toilet’. 
Source: ABS, cat. no. 4430.0 (various issues). 


Changes in unemployment rates by type of restriction were more uniform, in that 
these rates all fell between 1993 and 1998, reflecting general trends in the economy 
(table A.3). However, whereas the highest unemployment rate in 1993 was among 
people with a restriction in schooling or employment, in 1998 it was for the 
‘moderate’ core restriction group. In relative terms, people with profound core 
restrictions experienced the largest proportional reduction in their unemployment 
rate (a fall of almost two thirds). However, rather than reflecting an improvement in 
the employability of this group, this fall probably results from those least likely to 
find employment exiting the labour market.  


The labour force participation and unemployment rates of people with a disability 
also vary by age and gender (table A.4). This means that part of the movements in 
the overall rates between 1993 and 1998 (tables A.1 and A.2) can be explained by 
population ageing and greater female participation over that period.  
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Table A.4 Labour force participation and unemployment rates of people 
with and without disabilities, by age and gender, 1993 and 1998 


 People with disabilities  People without disabilities 


 Labour force 
participation 


rate 


 
Unemployment 


rate 


 Labour force 
participation 


rate 


 
Unemployment 


rate 


Gender       Age 1993 1998  1993 1998  1993 1998  1993 1998 


 % %  % %  % %  % % 
Females            


15–24 54.7 66.0  30.7 15.6  61.7 79.0  22.0 14.7 
25–34 61.3 55.9  20.4 9.8  70.7 73.3  11.4 7.0 
35–44 61.1 55.9  17.3 7.2  76.3 78.2  9.1 5.8 
45–54 45.4 50.3  10.7 6.6  70.4 76.8  7.8 5.5 
55–64 20.6 21.9  8.7 6.8  31.3 40.1  4.4 2.7 


Males            
15–24 60.8 78.4  33.7 31.5  70.0 87.1  23.0 14.1 
25–34 79.4 72.6  21.2 16.3  97.4 95.6  13.1 6.7 
35–44 78.1 73.5  16.6 7.6  97.5 97.3  7.3 5.4 
45–54 67.1 62.0  12.2 10.8  96.1 96.8  4.9 5.3 
55–64 40.4 38.2  16.1 9.9  76.7 75.0  8.1 5.5 


Source: ABS, cat. no. 4430.0 (various issues); Wilkins 2003, table 4.4. 


Between 1993 and 1998, the labour force participation rate of males with 
disabilities fell in all age groups except those aged 15–24 years. By contrast, for 
males without disabilities, the labour force participation rate remained broadly 
constant across age groups (except for the youngest age group, which increased its 
participation rate). 


In the same period, females with disabilities recorded an increase in participation in 
the youngest age group and among those aged 45–64 years. By contrast, female 
participation fell in the intermediate groups (those aged 25–44 years). The labour 
force participation of females without disabilities increased across all age groups. 


In both 1993 and 1998, the labour force participation rate of people with disabilities 
began to decline approximately 10 years earlier than that of people without 
disabilities (from 45 years and 55 years of age respectively), particularly for males. 
This early withdrawal from the labour force may be due to many influences 
including the combination of the effects of the disability and the disincentive effects 
created by social security benefits (section A.3). 


Between 1993 and 1998, unemployment rates fell across all age groups, for both 
genders and for both people with disabilities and people without disabilities, in a 
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reflection of broad economic trends. The fall in unemployment rates was relatively 
greater for people with disabilities, of both genders. 


When employed, people with disabilities are less likely than people without 
disabilities to work full time (table A.5). However, both groups were affected to a 
similar extent by the casualisation of the labour force during the 1990s, which led to 
a decrease in the incidence of full-time work. There are no major differences in the 
number of hours worked (full time and part time) on average each week by people 
with disabilities and those without disabilities. Between 1993 and 1998, average 
weekly hours increased for those in full-time employment (both groups) and fell for 
those in part time employment. 


Table A.5 Employment tenure of people with and without disabilities, 1993 
and 1998a 


  People with disabilities People without disabilities


 Units 1993 1998 1993 1998


Percentage employedb % 45.6 48.4 71.6 73.8 
Percentage employed full time % 73.3 67.1 76.5 71.3 
Mean hoursc worked full time Hrs/week 47.4 49.4 46.6 48.3 
Mean hoursc worked part time Hrs/week 18.4 17.6 19.2 17.3 
a Population estimates for persons aged 15–64 years living in households. b Data are not consistent with 
table A.1, because estimates here are based on an adjusted definition of disability in 1993–98, designed to 
create a consistent match. c Weekly hours worked in all jobs. 
Source: Productivity Commission estimates based on unpublished ABS data, cat. no. 4430.0 (various issues). 


People with and without disabilities differ in terms of their industry and 
occupational distribution (table A.6).5 


Relative to the occupational distribution of the population without disabilities, 
people with disabilities are more likely to be found at the opposite ends of the 
occupational spectrum—that is, in the categories ‘managers and administrators’ and 
‘labourers and related workers’. This pattern applies to both persons with 
restrictions and those with a disability but no restriction. The overrepresentation of 
people with disabilities in the ‘labourers …’ category may be expected because of 
the generally lower levels of educational attainment of people with disabilities (see 
chapter 5 and appendix B) and because that category covers manual professions that 
are more likely to result in work-related disabilities. According to Wilkins (2003), 
 


                                                      
5 Due to changes in occupational and industrial classifications used by the ABS, no comparison is 


possible between 1993 and 1998. 
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Table A.6 Employment of people with disabilities, by occupation and 
industry, 1998 


 
Group 


Persons with 
restrictions 


 
Disability with 
no restriction 


 Persons 
without 


disabilities 


 %  %  % 


Occupation      
Managers and administrators 9.4  9.2  7.0 
Professionals 16.8  15.7  18.2 
Associate professionals 9.9  9.8  10.4 
Tradespersons and related workers 13.7  14.1  14.0 
Advanced clerical and service workers 3.6  5.3  4.6 
Intermediate clerical, sales and service 


workers 15.8  16.3  16.9 
Intermediate production and service 


workers 8.9  9.2  9.3 
Elementary clerical, sales and service 


workers 8.9  7.0  10.5 
Labourers and related workers 12.9  13.3  9.3 
Totala 100.0  100.0  100.0 


Industry      
Agriculture, forestry and fishing 7.4  4.5  3.9 
Mining 1.3  1.1  1.1 
Manufacturing 13.0  17.8  12.9 
Electricity, gas and water 0.7  0.7  0.6 
Construction 7.4  9.6  7.3 
Wholesale trade 4.8  6.6  5.9 
Retail trade 11.6  9.0  15.5 
Accommodation, café and restaurants 4.3  3.3  4.8 
Transport and storage 4.2  6.2  4.7 
Communication services 1.6  2.6  1.7 
Finance and insurance 2.7  3.6  3.7 
Property and business services 10.7  11.9  10.9 
Government administration and 


defence 4.9 
 


2.0  4.3 
Education 8.3  8.8  7.1 
Health and community services 10.8  6.3  9.3 
Cultural and recreational services 2.4  1.5  2.5 
Personal and other services 4.1  4.9  3.8 
Total 100.0  100.0  100.0 
a Columns may not add up to 100 due to rounding. 
Source: ABS 1999b, cat. no. 4430.0. 


the fact that people with disabilities are also overrepresented in the ‘managers …’ 
category may be due to the fact that the rate of exit from this occupation following 
the onset of a disability is kept low by the nature of the work and the opportunity 
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cost of exit. However, people with and without disabilities may be in very different 
professions within the same occupation. Such intra-occupational variations are 
impossible to detect in aggregated data, yet they may be important for explaining 
why people with disabilities are relatively more represented in a particular category 
(see ‘occupational segregation’ in section A.2). 


In terms of industry of employment, persons with a restriction are relatively more 
represented in ‘agriculture, forestry and fishing’, whereas those with a disability but 
no restriction are relatively concentrated in the manufacturing sector. Relative to 
people without disabilities, people with disabilities (with and without restrictions) 
are underrepresented in the retail trade sector. A number of factors can influence the 
industry distribution of people with disabilities. Employment discrimination is one 
possible factor, but so is the age composition of the industry, and whether jobs in 
that industry can lead to physical injury or stress.  


Compared with employees without disabilities, employees with disabilities are 
much more likely to be working in very small workplaces (less than five 
employees) (figure A.1). This could be an indication that people with disabilities 
tend to be employed in family-run businesses. 


Wages and income 


When in employment, people with a disability earn lower wages, on average, than 
earned by workers without disabilities. Based on the HILDA dataset, the 
Productivity Commission estimates that females with disabilities earned, on 
average, $17.5 per hour in gross wages from their main job in 2001, compared with 
$18.8 for females without disabilities. For males, the corresponding figures were 
$19.3 and $20.6 respectively. People with disabilities thus earn approximately 
93 per cent of what people without disabilities earn, on average. 


However, differences in average wages obscure the fact that wages accruing to 
people with disabilities vary considerably because of, among other things, 
differences in capacity to work within that group. This is reflected in 1998 income 
figures provided by Wilkins (2003), which show average income declining as the 
severity of the core restriction experienced increases (table A.7). These figures also 
show that income varies according to the type of impairment; impairments which 
are more readily accommodated by employers (sensory and mobility) do not appear 
to restrict income as much as those impairments that are more difficult to 
accommodate (mental). Contrary to expectations, the effect of multiple impairments 
on a person’s income earning capacity does not appear to be cumulative. 
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Figure A.1 Distribution of employees by disability status and workplace 
size, 2001a, b 
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a The height of the bars measures the percentage of each group that is employed in workplaces of a particular 
size. For example, 29 per cent of employees with disabilities are employed in workplaces with less than 5 
employees, compared to 23 per cent of employees without disabilities. b Includes part time employees and 
casuals. Excludes contractors. 
Data source: Productivity Commission estimates based on the 2001 HILDA survey. 


Table A.7 Mean weekly income of people with disabilities, by severity of 
core restriction and type of impairment, 1998a 


 Females Males 


 $ $ 
Severity of core restriction   


Profound/severe 272.7 327.9 
Moderate/mild 320.3 437.8 
None 385.0 582.8 


Type of impairment   
Sensory 414.8 652.6 
Mobility 331.1 486.4 
Mental 286.6 323.3 
Multiple 268.3 316.8 


a Persons aged 15–64 years living in households. 
Source: Wilkins 2003, tables 4.5 and 4.6. 
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To some extent, wage differentials between people with and without disabilities are 
due to the fact that the two groups have differing social, economic and demographic 
characteristics. As shown in table A.6, for example, people with disabilities are 
overrepresented in the ‘labourers and related workers’ occupational category, which 
could account for part of the observed overall wage differentials. Comparing wages 
received by employees in each of the nine occupation groups reveals that hourly 
wages received by employees with disabilities, while generally lower, exceed those 
accruing to their counterparts without disabilities in three occupations (table A.8). 


Table A.8 Average gross hourly wages of people with disabilities, by 
occupation, 2001a 


Occupation 
People with 


disabilities (A) 
 People without 


disabilities (B) 
 Ratio 


(A/B) 


 $  $  % 
Managers and administrators 23.9  26.4  90.5 
Professionals 22.7  24.8  91.5 
Associate professionals 19.0  20.7  91.8 
Tradespersons and related workers 18.6  17.3  107.5 
Advanced clerical and service workers 25.2  21.7  116.1 
Intermediate clerical, sales and service workers 16.1  18.5  87.0 
Intermediate production and service workers 17.7  16.2  109.3 
Elementary clerical, sales and service workers 13.7  14.6  93.8 
Labourers and related workers 14.1  14.2  99.3 
a Population estimates for persons aged 15–64 years living in households. 
Data source: Productivity Commission estimates based on the 2001 HILDA survey. 


Aside from occupation, many other worker characteristics influence wages, for 
example, educational attainment. Education influences human capital, which 
influences labour productivity, which means that wages generally increase with 
educational qualifications. Because average educational attainment is lower for 
people with disabilities than for people without disabilities (see appendix B), it 
would be necessary to control for education as well as occupation in the kind of 
approach used table A.8. Given the number of likely influences on a person’s labour 
earnings, controlling for all these influences to isolate the effects of disability is 
only possible in the context of multivariate analysis. Such analysis typically 
observes the characteristics of thousands of individuals to deduce the role played by 
each characteristic in isolation (see appendix F).  


Brazenor (2002) adopted this method in examining the impact of disability on 
labour earnings in Australia. He found, holding all other characteristics constant in a 
multivariate analysis, that having a disability reduced the average gross weekly 
earnings of females by $110 (24 per cent) and those of males by $105 (17 per cent) 
in 1998, compared with people without disabilities. Further, he found that the 
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earnings differential varied considerably with the source of the disability—for 
example, males and females with emotional and nervous conditions or shortness of 
breath experienced the largest differential. Other conditions appeared to affect the 
earnings of males and females differently—for example, blackouts, fits and loss of 
consciousness had a stronger effect on the earnings of males than that of females, 
and vice versa for disfigurement and deformity. Brazenor hypothesised that these 
gender-specific impacts may be explained by occupational preferences and social 
norms. 


An important caveat applies to Brazenor’s results. He estimated labour earnings on 
the basis of the SDAC’s measure of gross weekly cash income from all sources. 
This measure includes income from sources other than wages and salaries (for 
example, investments) and receipts of government pensions. While Brazenor netted 
out the disability support pension, he was unable to remove non-wage income. His 
analysis is likely to accentuate the gap in wages if, as is likely, people with 
disabilities earn less non-wage, non-pension income than earned by people without 
disabilities.  


Another caveat is necessary about measured wage differentials in general. 
Differentials such as those calculated by Brazenor and presented in table A.8, refer 
to observed wages only—that is, the wages of persons from each group who opted 
to join the labour market and found employment. This observed wage differential 
may or may not be the ‘true’ wage differential, based on differences in wages 
offered (or offer wages). Because some people decide not to accept job offers, 
observed wages represent only a subset of the wages offered by employers. If the 
way in which observed and offer wages are related differs for people with 
disabilities and those without disabilities, then sample selection bias will affect 
wage differentials based on observed wages. Such bias would arise if, for example, 
only those members of one group who received above-average wage offers accepted 
them. Below-average wage offers would then not be observed, resulting in a biased 
estimate of the average wage offered to that group. 


Thus, when assessing the impact of disability on wages, whether due to 
discrimination or other factors, it is necessary to correct for any potential difference 
between observed and offer wages. Failure to do so is likely to result in an 
underestimate of the wage gap, because people with disabilities receiving low wage 
offers (possibly due to discrimination) will not be observed in the labour market. An 
illustration of this problem is presented in section A.2 and a technical treatment is 
provided in appendix F. 


Lower relative wages and lower labour force participation for people with 
disabilities translate into lower relative income levels. Wilkins (2003) found that the 
mean weekly income (from all sources, including non-labour income) of females 


1760







  


A.14 DISABILITY 
DISCRIMINATION ACT 


 


(males) with a disability was 22 per cent (32 per cent) lower in 1998 than that of 
females (males) without disabilities.6 In a related result, he found that 49 per cent of 
females and 43 per cent of males with disabilities relied on government pensions 
and allowances for their principal source of income in 1998, compared with 25.6 
per cent and 10.1 per cent respectively for those without disability. 


The importance of employment for achieving adequate income levels is illustrated 
by the position of people with disabilities in the income distribution. While people 
with disabilities were overrepresented in the second and third lowest income 
quintiles for working-age Australians in 1998 (figure A.2), those persons who also 
experienced a schooling or an employment restriction were even more likely to be 
found in those quintiles.7  


A.2 Discrimination in the labour market 


Wage and employment differentials between people with and without disabilities 
have been observed in other countries (see, for example, Acemoglu and Angrist 
1998; Bound and Waidmann 2002; Kidd et al. 2000). The two main reasons for 
these differentials are: 


• the possibility that workers with disabilities have lower productivity than that of 
workers without disabilities 


• discrimination against people with disabilities. 


Lower productivity 


Whether a person is offered a job and at what level of remuneration are decisions 
that are influenced by an employer’s demand for labour. The demand from a non-
disability discriminating employer is determined solely by reference to a 
prospective employee’s contribution to the organisation’s costs and revenues. The 
former consist mainly of wages or salary, on-costs and the costs of possible 
adjustments. The latter consist of the market value of the employee’s output. A 


                                                      
6 These differentials differ from those calculated by Brazenor (2002), previously mentioned. There 


are two reasons for this discrepancy: (1) Wilkins used overall cash income from all sources, 
whereas Brazenor attempted to use labour earnings; and (2) Wilkins used bivariate analysis, 
whereas Brazenor used multivariate analysis.  


7 The overrepresentation of people without disabilities in the first quintile may be due to the 
inclusion of people with nil income and people who reported no source of income. An alternative 
interpretation is that the disability support pension acts as an effective ‘safety net’, preventing 
people with disabilities from experiencing very low (reported) incomes. 
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non-discriminating, profit maximising employer will voluntarily hire the employee 
providing the greatest net benefit to the firm. 


Figure A.2 Distribution of persons with schooling/employment restrictions, 
with and without disabilities, by total weekly cash income 
quintile, 1998a, b, c 
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a The height of the bars measures the percentage of each group that is found in a particular income quintile. 
For example, 37 per cent of persons with schooling or employment restrictions are in the second income 
quintile, compared to 32 per cent of all persons with disabilities and 11 per cent of persons without disabilities. 
b Persons aged 15–64 years living in households. c Quintiles based on the population aged 15 years and 
over. Quintiles exclude ‘income not stated’. First quintile excludes refusals to respond. 
Data source: ABS 1999b, cat. no. 4430.0. 


In a free market, a person with a disability who is hired will necessarily earn a wage 
commensurate with their level of productivity, discounted for the costs of any 
adjustments required. (This assumes no anti-discrimination legislation that prohibits 
such discounting.) 


In this framework, people with disabilities will be out of the labour force or 
unemployed only if: 


• their disabilities make them technically unable to work at any wage 


• they require workplace adjustments which make it unprofitable for employers to 
hire them, given their level of productivity  
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• their productivity (and possible adjustment costs) only warrants job/wage offers 
which it would be unprofitable for them to accept.8 


In a non-discriminating environment, employment differentials can only result from 
the lower employability, lower productivity, or lower preparedness to work of 
people with disabilities. Wage differentials, for their part, can only arise due to 
lower productivity. The impact of adjustment costs on both types of differential is 
uncertain; on one hand, the DDA effectively prohibits employers from taking 
adjustment costs into account when deciding whether to hire people with 
disabilities, or what wages to pay them. On the other hand, employers can claim 
unjustifiable hardship if adjustment costs are too high. 


In theory, the framework outlined above is sufficient to explain the wage and 
employment differentials between people with and without disabilities, observed in 
the preceding section. However, it does not recognise a range of other reasons why 
such differentials might arise. These other reasons are linked to disability 
discrimination. They include prejudice, statistical discrimination, occupational 
segregation and pre-market discrimination. 


Prejudice 


In contrast to the model outlined above, a prejudiced employer’s attitude to hiring 
and paying workers with disabilities is not based on any consideration of net 
economic profitability. This type of employer will refuse people with disabilities a 
job, or offer them a reduced wage, even when their relative productivity, need for 
adjustments and willingness to work make them the most suitable candidates. 
Typically, a prejudiced employer makes no attempt to discover information about 
the productivity or needs for adjustments of candidates from the minority group. 


Statistical discrimination 


Like a prejudiced employer, an employer who engages in statistical discrimination 
will reject a job candidate with a disability on principle, without attempting to 
determine whether he or she is the best person for the job. However, in contrast to 
the prejudiced employer, the statistical discriminator’s behaviour is not based on 
personal animosity. Instead, it is the product of the employer’s strategy to reduce 
hiring costs. Faced with imperfect information about a candidate’s productivity, an 
employer has a choice between (1) spending time and money on acquiring extra 
information, and (2) applying a cost-effective ‘filter’, based on relevant information. 
                                                      
8 Possibly as a result of the additional costs they would encounter if in the labour force, or the loss 


in income that might result if they stopped receiving the Disability Support Pension. 
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Thus, perhaps based on previous experience, an employer might view disability as a 
proxy for lower productivity, in which case the candidate will not be hired or will 
be offered lower wages. Whether this approach is ultimately of benefit to the 
employer will depend on the filter’s accuracy in predicting productivity. Statistical 
discrimination is discussed in more detail in chapter 7. 


Occupational segregation 


Occupational segregation is also known as discrimination in occupation. It was first 
identified in relation to the employment of women. It describes the fact that ‘women 
with the same training and productive potential are seen as shunted into lower 
paying occupations or levels of responsibility by employers, who reserve the higher 
paying jobs for men’ (Ehrenberg and Smith 1994, pp. 402–3). 


Occupational segregation has also been noted in relation to other 
minority/disadvantaged groups: 


Similar discriminatory processes operate along the lines of race, ethnic origin, age, 
disability and health status, among others, and result in the undervaluation and 
segregation of groups of workers into jobs with less favourable terms and conditions of 
employment. (ILO 2003, p. 44) 


Two inquiry participants (Anti-Discrimination Commission Queensland, sub. 119; 
New South Wales Anti-Discrimination Board, sub. 101) endorsed the views 
expressed by the International Labour Organisation (ILO) in a recent study of 
discrimination: 


While an anti-discrimination legal model based on prohibiting discriminatory practices 
has proven successful in eliminating the most blatant forms of discrimination, such as 
direct pay discrimination, it has encountered less success with the more subtle forms, 
such as occupational segregation. (ILO 2003, p. 60) 


Occupational segregation can be difficult to detect at a fairly aggregated level. 
Table A.6 shows, for example, that people with disabilities were relatively more 
likely to be employed in the ‘managers and administrators’ occupational category in 
1998. Yet, within that occupation, people with disabilities were approximately twice 
more likely than people without disabilities to be ‘farmers and farm managers’ and 
twice less likely to be ‘generalist managers’. Similarly, within the ‘labourers and 
related workers’ occupation, people with disabilities were relatively more likely to 
be ‘cleaners’ and relatively less likely to be ‘factory workers’.9 


                                                      
9 Productivity Commission estimates based on the 2001 HILDA survey. 
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Pre-market discrimination 


The term ‘pre-market discrimination’ refers to discrimination occurring upstream of 
the labour market, usually in education. The ILO noted: 


To a significant extent, higher unemployment among disabled persons is a result of 
discrimination in education and training. The educational system is often not organized 
to meet the needs of disabled persons, and training offered in specialized centres often 
provides a narrow range of skills. (ILO 2003, p. 35) 


As discussed in appendix B, disability discrimination in education may be one 
factor explaining the difference in average educational attainment between people 
with and without disabilities. The education gap would be reflected in a labour 
earnings gap between the two groups. The earnings gap would not initially be 
attributed to discrimination if all people with the same educational qualifications 
received the same pay. However, this would overlook the fact that the education gap 
is due to discrimination.  


Productivity differential or discrimination? 


As mentioned earlier, the economic attractiveness of an employee to a 
non-discriminating employer rests on a comparison of the benefits and costs 
associated with that employee. Wage and employment differentials between 
workers with and without disabilities, therefore, may be due to differences in cost or 
productivity or both. If the employer also is prejudiced or engages in statistical 
discrimination, then further differentials could ensue. This section assesses the 
relative importance of productivity and discrimination as sources of observed 
differentials. 


Evidence of productivity or cost differentials 


From the range of employment restrictions reported by employed workers with 
disabilities, it might be inferred that the productivity of some workers with 
disabilities is lower, and the costs associated with their employment are higher, than 
for workers without disabilities (figure A.3). 
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Figure A.3 Employed workers with disabilities, by nature of employment 
restriction, 1998a, b 
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a Full time and part time workers. b Arrangements covered under ‘Needs time off work because of disability’ 
includes sick leave, flexible hours, leave without pay and other arrangements. Arrangements covered under 
‘Needs equipment modifications and other’ include special equipment, modifications to buildings/fittings, help 
from someone at work, training/retraining, different duties and other arrangements. ‘Needs ongoing 
supervision or assistance’ includes provision and no provision of a disability support person. 
Data source: ABS 1999b, cat. no. 4430.0. 


There is limited direct evidence about the relative productivity of workers with 
disabilities in Australia. In a case study of a Telstra call centre, Hindle et al. (1999) 
found that employees with disabilities equalled the performance of their 
counterparts without disabilities in four of five productivity-related areas: 
attendance, task engagement, efficiency and effectiveness. In the fifth area—length 
of service—employees with disabilities exceeded the mean result for the rest of the 
workforce. Hindle et al. concluded ‘The axiom that workers with a disability are 
less productive is dead. It is no longer an axiom. It is a myth’ (1999, p. 6). However, 
as the authors acknowledged, it is impossible to generalise the results of a single 
case study to all workplaces employing people with disabilities.  


In another Australian study, Graffam et al. (1998) surveyed employers who 
employed one or more persons with disabilities through an Australian Government 
funded disability employment service between 1996 and 1998.10 When employers 
were questioned about the productivity costs and benefits of employing this group 
of workers, they gave more reports of positive effects than of negative effects (61 
                                                      
10 Of all the employers approached, 643 responded, giving a response rate of 12.1 per cent. 
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per cent and 39 per cent respectively).11 ‘Changes to training methods’ was the 
main source of both productivity benefits and costs. ‘Workplace modifications’ 
received the least number of reports on productivity effects, either positive or 
negative. 


Reports of positive effects also dominated those of negative effects in relation to 
other aspects of an organisation’s operation, such as profits, staff skills, staff 
practices, work practices, staff relations and customer relations. Accounting for all 
these impacts on the organisation, 20 per cent of reports indicated positive financial 
repercussions from employing people with disabilities, 65 per cent reported neutral 
financial repercussions, and 15 per cent mentioned negative consequences. 


Graffam et al. (1998) attempted to measure the costs and benefits linked to the 
employment of people with and without disabilities. However, it is doubtful 
whether employers’ responses were consistent or comparable. Overall, the 
applicability of Graffam et al.’s results to the wider employer population is 
uncertain. Employers who deal with disability employment services providers might 
be relatively more inclined to report benefits from employing people with 
disabilities. 


Although, in 1995, between 20 per cent and 36 per cent of Australian private sector 
workplaces provided specific facilities for their employees with disabilities (Pérotin 
et al. 2003), data on the costs of adjustments to employers are scarce. Some insights 
into these costs can be gained from the costs of workplace adjustments funded by 
the Department of Family and Community Services under the Workplace 
Modifications Scheme (WMS) (box A.1). However, these figures are indicative at 
best, for a number of reasons. First, eligibility criteria for the funding of adjustments 
under that scheme specifically exclude employers who have a duty to make 
‘reasonable adjustments’ under the DDA. The Productivity Commission was unable 
to determine how that criterion is applied in practice. However, it is likely to mean 
that the nature and costs of adjustments made under the WMS and the DDA will 
differ.  


Second, some types of adjustment are not within the scope of the WMS. One 
excluded adjustment is the provision of Auslan interpreters for people with hearing 
impairments. The Australian Federation of Deaf Societies estimated the cost of an 
Auslan interpreter for the recruitment of a deaf worker at $1280. It also estimated 
the minimum annual interpreting costs for that worker at $4160 (sub. DR363). 


 


                                                      
11 Individual employers were able to submit several reports. 
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Box A.1 Workplace Modifications Scheme 
The Workplace Modifications Scheme (WMS) reimburses employers for the costs 
involved in modifying the workplace or purchasing special equipment for new workers 
with disabilities. To qualify for assistance, companies must employ the person for at 
least eight hours a week in a job that is expected to last for at least three months.  


In order to be eligible, a worker must be previously unemployed and a client of an 
Australian Government funded disability employment agency. 


Between 1998 and 2002, the WMS assisted 1006 employers and 1096 workers, at a 
total cost of $2.7 million. An average of $2200 was paid for each workplace 
modification approved under the scheme. Although a cap of $5000 normally applies for 
each new worker, flexibility exists to exceed that amount. In 1998-2002, the 20 highest 
reimbursements cost between $7815 and $14636. 


People with a visual impairments are the most numerous recipients of assistance under 
the WMS, and they also receive the highest amount of assistance on average ($3373). 
Their number almost doubled between 1998 and 2002. By contrast, the proportion of 
recipients with intellectual disabilities fell from 17 per cent to 3 per cent in the same 
period. 


Source: Department of Family and Community Services, sub. DR362.  
 


Third, the WMS only covers monetary outlays by employers. Typically, the costs of 
adjustment exceed the ‘hard’ costs of equipment and workplace modifications. 
Workplace adjustments usually also involve ‘soft’ costs, such as the opportunity 
cost of time spent by management on implementing adjustments and of possible 
disruptions to work processes. Ability Technology Limited provided an example of 
the combination of hard and soft costs accompanying the provision of voice 
activated software for an employee with a disability: 


Not only must the employer identify the need for such software and procure it, but they 
must also customise it to the needs of the individual, identify and obtain possible 
alternative microphones and pointing devices, integrate the system to existing phone 
systems and computer networks (many of which are hostile to the introduction of 
extraneous input devices and drivers) provide training on the job, arrange upgrades and 
seek technical support. (sub. DR295, pp. 2–3) 


Fourth, even where only monetary outlays are concerned, the WMS refunds only 
part of the cost of a given adjustment. Employers are required to share in the costs 
of workplace adjustments approved under the WMS, to an extent which is unknown 
(ACE National Network, sub. DR361). 
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Circumstantial evidence of discrimination 


Since the introduction of the DDA, employment has consistently attracted the 
largest proportion of complaints made under the Act (figure A.4). While this 
proportion has fluctuated over the years, there has been no discernible increasing or 
decreasing trend. The total number of complaints, which had been broadly 
decreasing between 1994-95 and 1999-2000, has been increasing steadily since 
then. The majority of DDA employment complaints are lodged by people with a 
physical disability and by persons who have suffered a work injury. Perhaps 
indicating the importance of the latter as a reason for discrimination, or perhaps as a 
reflection of the difficulty of complaining about recruitment decisions, complaints 
about unlawful work termination outweigh complaints about recruitment (HREOC, 
sub. 235). 


Figure A.4 DDA employment complaints, 1992-93 to 2002-03 
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Data source: HREOC annual reports. 


Employment complaints to HREOC and State and Territory anti-discrimination 
bodies, coupled with most inquiry participants’ views about employment 
discrimination (see chapter 5) suggest that disability discrimination in employment 
remains a significant issue in Australia. However, neither complaints nor individual 
reports of discrimination constitute proof that disability discrimination is occurring 
on a large scale, given the number of people with disabilities who are employed, 
and the relatively small number of total complaints. Further, raw wage and 
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employment differentials between people with and without disabilities can stem 
from productivity differences or non-disability forms of discrimination, and do not, 
therefore, offer conclusive proof of widespread disability discrimination. Before 
concluding that disability discrimination in employment is a pervasive 
phenomenon, more rigorous analysis is required. 


Empirical evidence of discrimination 


There is a sizeable economics literature that attempts to go beyond anecdotal and 
complaints-based evidence of discrimination to measure the amount of 
discrimination present in the labour market and other markets. The two main 
approaches in this area are known as direct and indirect testing of discrimination. 
The Productivity Commission does not know of any direct testing of disability 
discrimination in Australia, and existing overseas studies are of limited applicability 
(box A.2). 


 
Box A.2 Direct testing for discrimination 
Direct testing involves controlled field experiments that compare the degree of success 
by testers with and without a particular attribute in various markets. An example would 
be two candidates with identical resumés—one male, one female—applying for the 
same advertised position, in person, by phone or in writing. After this experiment is 
repeated a number of times, a statistical measure of sex discrimination (in this case) 
can be obtained. Direct testing has been used extensively in measuring sex and race 
discrimination (see Riach and Rich 2002 for a survey of results in Australia and 
overseas). It has been used less frequently to measure disability discrimination. Riach 
and Rich (2002) cite the results of three overseas studies that found statistically 
significant labour market discrimination (at the written job application stage) on the 
basis of disability.  


Direct testing is most suited to measuring discrimination at the job application stage 
(that is, pre-interview). It is not so suited to measuring discrimination in job offers (post-
interview) or wages. Moreover, direct testing cannot account for employment 
discrimination occurring when jobs are advertised by ‘word of mouth’ to persons 
already in the labour market.  


To the Productivity Commission’s knowledge, there has been no direct testing of 
disability discrimination in Australia.  
 


Indirect testing relies on the use of large datasets of observations on the social, 
demographic and economic characteristics of many individuals to measure wage 
and employment discrimination. Wage discrimination can be detected by applying a 
technique known as an Oaxaca–Blinder decomposition (Oaxaca 1973; Blinder 
1973) to these data. This approach relies on separate modelling of wages earned by 
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workers with and without disabilities. Using a standard human capital model of a 
person’s earnings, the calculations measure how much of each group’s average 
earnings can be explained by their respective human capital endowments and other 
characteristics. Part of the gap in wages between the two groups is thus ‘explained’. 
The remaining ‘unexplained’ gap is then interpreted as a measure of employer 
discrimination towards people with disabilities. That is, it cannot be attributed to 
differences in any observable individual characteristics such as age or education. 
That an unexplained gap arises is due to the two groups being ‘rewarded’ differently 
for identical human capital characteristics (for example, possessing a university 
degree or 10 years of work experience). 


The Oaxaca–Blinder decomposition approach can be represented graphically in the 
simplified way of figure A.5. This representation assumes that education is the only 
influence on wages received and that wages increase with the level of education. 
The average wage level of workers without disability is thus determined by their 
average level of education (END) and equal to WND. The average level of education 
of workers with disabilities is lower, at ED. In the absence of discrimination, this 
group’s average wage would be WD


*. However, if discrimination is present, the 
wages of workers with disabilities will start off from a lower base and increase less 
steeply with education. This means that the actual (discriminatory) wage is WD. It is 
possible, therefore, to decompose the total gap between the average wages of 
workers with and without disabilities (distance A–C) into two components: 


• the explained gap: distance A–B 


• the unexplained gap: distance B–C. 


The interpretation of the unexplained gap as a measure of discrimination is not 
irrefutable. The gap may stem from the existence of omitted variables or from 
differences in unobservable characteristics, such as motivation or intelligence. 
While the former problem is amenable to modelling refinements, the latter is 
typically impossible to take into account quantitatively, except where longitudinal 
(panel) data are available. A further caveat is that part of the explained gap can also 
stem from discrimination. As mentioned earlier, it may be that the difference in 
educational attainment levels between persons with and without disabilities is due to 
pre-market discrimination in schools or universities. 


These issues notwithstanding, studies have shown that statistical measures of wage 
discrimination based on Oaxaca-Blinder decompositions are significantly correlated 
with perceptions of inadequate remuneration by people with disabilities, relative to 
people without disabilities (Hallock et al. 1998) and with the strength of popular 
prejudice against different impairments (Baldwin and Johnson 2000). This suggests 
that such decompositions are a valid technique for measuring the magnitude of 
wage discrimination against people with disabilities. 
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Figure A.5 Schematic representation of the Oaxaca–Blinder decomposition 


 


 


 


 


 


 


 


 


 


 


Although Oaxaca–Blinder decompositions have been widely used to measure wage 
discrimination on the grounds of gender and race (Baldwin and Johnson 1996; Kidd 
and Viney 1989; Miller and Rummery 1989), they have been used less frequently to 
investigate disability discrimination (Baldwin and Johnson 1994, 2000; Kidd et al. 
2000). 


Baldwin and Johnson (2000) decomposed offer wage differentials for males in the 
United States in 1990. Their preferred model indicated that 60 per cent of the offer 
wage differential between males with and without disabilities could not be 
explained by differences in physical limitations and other productivity-related 
characteristics. Moreover, they found that the size of the unexplained differential 
was weakly correlated with the strength of the prejudice against different 
impairments. This seems consistent with Brazenor’s (2002) finding that the labour 
earnings ‘penalty’ in Australia varied with the type of disability for males and 
females. 


Baldwin and Johnson also estimated the disincentive effects that discriminatory 
wages for males with disabilities had on their probability of being employed. Such 
effects arise due to the reservation wage12 of some individuals exceeding the 
discriminatory wage offer that they receive, but being below the corresponding 
non-discriminatory wage offer. Baldwin and Johnson calculated, in the absence of 


                                                      
12 The reservation wage is the lowest wage at which a person would be prepared to work. 


Education 


Wage 
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disabilities 


Workers with 
disabilities 
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discrimination, that 55 000 more males with disabilities would have been employed 
in the United States in 1990. 


Using the same techniques as Baldwin and Johnson, Kidd et al. (2000) found that 
differences in productivity-related characteristics explained only around 50 per cent 
of the offer wage differential between males with disabilities and males without 
disabilities in the United Kingdom in 1996. While they found that discriminatory 
wages reduced the labour force participation of males with disabilities, they did not 
find this effect to be very strong. 


Following Baldwin and Johnson (2000) and Kidd et al. (2000), the Productivity 
Commission implemented an Oaxaca–Blinder decomposition using the most recent 
and detailed dataset available for Australia—the 2001 wave of the HILDA survey. 
The analysis is detailed in appendix F and results are shown in table A.9. 


Table A.9 Oaxaca–Blinder decomposition of the log hourly wage 
differential between people with and without disabilities, 2001 


  Observed wages Offer wages


  Females Males  Females Males
Log observed wages differentiala (A)  0.052 0.060  0.043 0.065 
Log offer wages differentiala (B)  na na  0.079 0.043 


Explained log wage differential  0.041 0.031  0.044 0.032 
Unexplained log wage differential (C)  0.010 0.030  0.035 0.011 


Percentage unexplainedb % C/A = 20.0 C/A = 49.2  C/B = 44.0 C/B = 26.6 
a Difference in the averages of the logged hourly wages of individuals belonging to the two groups. For each 
gender, figures for the log of the observed wage differential differ between observed wages and offer wages 
columns because a different number of observations were used in the regressions. b Percentage explained 
may not exactly match figures in columns due to rounding. na: Not applicable. 
Source: Productivity Commission estimates based on the 2001 HILDA survey. 


Depending on the modelling approach adopted, the unexplained portion of the log 
wage differential ranged from 20 per cent (observed wages) to 44 per cent (offer 
wages) for females, and from 26.6 (offer wages) per cent to 49.2 (observed wages) 
per cent for males. The preferred modelling approach is the ‘offer’ wages method, 
because it corrects for the possible effects of sample selection bias (see appendix F 
for details). The results from the offer wage approach indicate that if all wage offers 
were accepted and could thus be observed, then between one quarter and nearly one 
half of the difference between the hourly wages of people with and without 
disabilities would be unrelated to differences in the demographic, health and human 
capital characteristics of the two groups. 


As noted, wage discrimination is one possible reason for the existence of an 
unexplained wage gap in an Oaxaca–Blinder decomposition. Results in table A.9 
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therefore suggest that such discrimination towards people with disabilities existed in 
Australia in 2001. However, even if this interpretation of the gap is correct, the 
amount of wages lost through disability discrimination is likely to be low, given the 
small overall hourly wage differential that exists between people with disabilities 
and those without disabilities. Irrespective of whether it is based on observed wages 
or offer wages, this differential does not exceed 10 per cent of the wages of people 
without disabilities. 


Results by gender are consistent with those of Brazenor (2002), in that they show 
females experiencing relatively more wage discrimination (as measured by the 
unexplained component of offer wages) than experienced by men. However, the 
estimates contained in table A.9 may be considered more reliable than Brazenor’s, 
because they are based on exact measures of hourly wages. 


Based on the same technique and assumptions used by Baldwin and Johnson (1994, 
2000) and Kidd et al. (2000), the Productivity Commission estimates that the 
amount of male offer wage discrimination reported in table A.9 has resulted in 
14 128 men with disabilities choosing not to become employed because they 
received discriminatory wage offers that were below their reservation wage (see 
appendix F for details).13 


Following an Oaxaca-Blinder decomposition, it is possible to decompose further the 
explained gap into the respective contributions of groups of explanatory variables, 
such as education variables, work experience variables, industry of employment, 
health status, and occupation (Kidd et al. 2000). The purpose of such decomposition 
is to show the relative importance of each category of variables in explaining the 
non-discriminatory wage gap between people with and without disabilities. The 
analysis shows some similarities and some differences between men and women, in 
terms of the determinants of the explained wage gap (table A.10). The main 
similarity is that work experience acts to reduce the gap for both genders (hence the 
negative sign for that group of variables in table A.10). This is a reflection of the 
fact that people with disabilities are older, on average, than people without 
disabilities, and have therefore accumulated more work experience on the whole. 
This suggests that, if work experience were the only factor influencing wages, 
people with disabilities would have higher wages than people without disabilities. 


There are important gender differences as well; poor health is a very important 
wage limiting factor for women with disabilities but not so much for men. 
Conversely, educational qualifications and occupation matter much more for men 
                                                      
13 Following the studies cited in the text, only results for males are reported. Unlike for males, the 


number of hours that females supply to the labour market cannot be assumed to be a positive 
monotonous function of the gap between the offer wage and the reservation wage. 
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than for women. This might be due to the existence of sex discrimination in the 
labour market. Such discrimination limits the rewards to education for women, and 
segregates women in low-paying occupations. In so doing, it dampens the 
detrimental effects of disability discrimination on wages for this group. Put another 
way, disability discrimination is of less negative consequence for women, because 
they already experience compressed wage structures and limited occupational 
choices relative to men. 


Table A.10 Decomposition of the explained log hourly wage differential 
between people with and without disabilities, 2001 


Percentage of the explained wage  Observed wages Offer wages


differential due to:a  Females Males  Females Males


  % %  % % 
Educational qualifications  12.8 39.2  11.0 41.0 
Industry of employment  21.7 35.0  23.4 32.6 
Health status  67.4 28.8  69.0 18.8 
Occupation  19.6 35.7  22.2 43.8 
Work experience  -13.6 -30.7  -16.0 -33.7 
Otherb  -8.0 -8.1  -9.6 -2.5 
Total  100.0 100.0  100.0 100.0 
a A positive (negative) percentage denotes that the wages of people with disabilities are lowered (raised), 
relative to those of people without disabilities, by a particular class of variables. b Category ‘Other’ includes 
whether a person is a city dweller, born in a non-English speaking country, works for a business with less than 
20 employees, works less than 35 hours a week, works for a Government-owned business, or belongs to a 
trade union (see appendix F for a description of HILDA variables). 
Source: Productivity Commission estimates based on the 2001 HILDA survey. 


These gender differences are potentially important in that they suggest that policies 
designed to reduce disability discrimination in schools, for example, may prove 
much more effective at improving the earnings of men with disabilities than of 
women. For women to benefit to the same extent as men from reductions in pre-
market discrimination, these would need to be accompanied by reductions in sex 
discrimination. 


A.3 Effects of anti-discrimination legislation on 
employment 


The question arises of whether the DDA has reduced discrimination, leading to an 
improvement in the employment situation of Australians with disabilities. This 
question may be answered qualitatively or quantitatively. Qualitative evidence—in 
the form of views expressed by inquiry participants about the effectiveness of the 
DDA—is discussed in chapter 5. 
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Quantitative answers would ideally require time series data on the wages and 
employment of people with and without disabilities, covering a period extending 
before and after the introduction of anti-discrimination legislation. Unfortunately, 
no such data series is available for Australia, which may explain the lack of 
Australian studies comparing the employment situation of people with disabilities in 
the pre- and post-DDA periods. 


A different situation prevails in the United States, where repeated surveys—such as 
the Current Population Survey and the Survey of Income and Program 
Participation—straddle the introduction of the Americans with Disabilities Act 1990 
(ADA). Researchers have thus been able to examine the effects of the ADA by 
comparing the periods preceding and following its introduction. Given the broad 
similarities between the DDA and ADA in terms of their employment provisions 
(see chapter 8), this research may offer some insights into the likely effects of the 
DDA in Australia. 


The Americans with Disabilities Act and the US experience 


Anti-discrimination legislation can have both positive and negative effects on the 
demand for workers with disabilities. On one hand, it may increase demand for their 
labour, because employers are under threat of litigation if they discriminate in hiring 
or firing (assuming they would discriminate in the absence of legislation). On the 
other hand, such legislation adds to the cost of hiring a worker with a disability. 
Economic theory suggests that cost-minimising employers, faced with an increase 
in the price of one type of labour, will try to substitute other factors in its place. A 
reduction in the demand for workers with disabilities would thus be expected. 


The costs to an employer of complying with anti-discrimination legislation fall into 
two broad categories. First, employers face the cost of mandated adjustments if they 
hire a person with a disability who requires workplace modifications. In the absence 
of compulsion, an employer would undertake workplace modifications only if 
profitable to do so (see chapter 7). Under the ADA or DDA, employers cannot 
adopt such a narrow view. Unless they can claim unjustifiable hardship, they may 
have to carry out adjustments in the knowledge that it will be at a net cost to their 
organisation. 


Second, an employer may face litigation costs. One such cost could be for wrongful 
termination when attempting to fire a worker with a disability.14 Other possible 


                                                      
14 According to Acemoglu and Angrist (1998), 70 per cent of the employment complaints lodged 


under the ADA have been for wrongful termination (July 1992 to September 1997). In 
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sources of litigation may be the failure to hire a person with a disability or to 
provide adjustments after the worker has been hired.  


Acemoglu and Angrist (1998) estimated the average weekly costs of litigation and 
adjustment per employee with a disability at US$12 and US$23 respectively in 
1990. Overall, they estimated that the introduction of the ADA led to an increase of 
10 per cent in the average cost of employing a person with a disability. 


US data indicate that 51 per cent of adjustments provided by employers cost 
nothing. On the other hand, the median cost per adjustment is US$500, while 12 per 
cent of adjustments cost more than US$2000, 4 per cent cost more than US$5000 
and 2 per cent cost more than US$20 000 (DeLeire 2000). As noted by Stein (2003), 
the reported cost of implemented adjustments is likely to underestimate the true cost 
of adjustments, as it ignores those adjustments that were sought but not provided. 


Using time series data, Acemoglu and Angrist (1998) and DeLeire (2000) found 
that the introduction of the ADA has had a detrimental impact, on the whole, on the 
employment of people (especially males) with disabilities in the United States. 
DeLeire found that employment of males with disabilities was 7.2 percentage points 
lower post-ADA, on average, than before the ADA was passed (DeLeire 2000). 
Acemoglu and Angrist (1998) found that the ADA hurt the employment prospects 
of males of all ages, and of females aged 21–39 years. They also found that the 
detrimental employment effects of the ADA occurred through reductions in hiring 
rather than increases in firing, suggesting that adjustment costs are of more concern 
to employers than are the costs of litigation. 


By contrast, both Acemoglu and Angrist (1998) and DeLeire (2000) failed to detect 
an impact of the ADA on the relative wages of workers with disabilities. 


The thrust of the two studies seems to indicate that US employers reacted in the 
manner predicted by economic theory: that is, faced with an increase in the relative 
cost of employing workers with disabilities, they reduced their demand for that 
group’s labour. Thus, some authors perceive the ADA as having hurt those it was 
designed to help, because of the impositions it placed on employers. 


Other authors, however, have challenged this pessimistic conclusion. Their rebuttals 
can be grouped into two broad categories. First, the observed decline in 
employment of people with disabilities in the US during the 1990s might have been 
due to economic phenomena other than the response of employers to the ADA. 
Hotchkiss (2003) argued that the decline in employment probabilities among 
Americans with disabilities during the 1990s was a labour supply phenomenon, not 
                                                                                                                                         


Australia, DDA employment complaints data indicate that the corresponding percentage was 66 
per cent, on average, between 1998-99 and 2002-2003 (HREOC, sub. 235). 
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the result of an increase in employment barriers for individuals with disabilities who 
were in the labour force. Her claim is consistent with results from Bound and 
Waidmann (2002), who argued that the fall in the employment of people with 
disabilities in the United States during the same period might have been caused by 
the work disincentive effects created by the trend expansion of social security 
benefits, particularly of disability pensions. Other explanations for the fall in 
employment of people with disabilities observed around the time when the ADA 
was introduced are the continuation of pre-ADA trends (Schwochau and Blanck 
2000) and the influence of business cycles (Kruse and Schur 2003). 


Second, there are a number of definitional issues which raise questions about the 
validity of the results obtained by Acemoglu and Angrist (1998) and DeLeire 
(2000). 


• Definitions of disability used by these two studies are narrower than the 
definition used in the ADA. This could have led to their categorising of some 
people covered by the ADA as ‘not disabled’. If employment trends for the non-
disabled group did not mirror those of people categorised as ‘disabled’, then it is 
not possible to draw inferences about the employment effects of the ADA on all 
persons with disabilities (Kruse and Schur 2003). 


• The introduction of the ADA might have caused some people to classify 
themselves as having a disability, thus introducing compositional bias into time 
series analyses (Schwochau and Blank 2000; Kruse and Schur 2003). 


• Because US courts have interpreted the definition of disability under the ADA 
very narrowly, only around twenty per cent of disability discrimination 
complaints lodged to date by employees have been successful (Lee 2003). This 
suggests that studying the employment record of people with disabilities will 
yield different results depending on whether the disability is self-reported (for 
example, in a labour force survey) or whether it accords with the courts’ 
interpretation of the definition of disability (Schwochau and Blanck 2003) 


Given the numerous empirical problems in defining disability, Kruse and Schur 
(2003) concluded that: 


These results do not permit a clear overall answer to the question of whether the ADA 
has helped or hurt the employment of people with disabilities, since both positive and 
negative signs can be found. Rather, the main conclusion is that there is reason to be 
cautious about findings of either positive or negative effects given the limitations of 
existing measures in reflecting who is covered by the ADA. (Kruse and Schur 2003, 
p. 62) 
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Employment effectiveness of the Disability Discrimination Act 


Given the lack of relevant Australian time series data, gauging the effectiveness of 
the DDA in reducing employment discrimination and improving the employment 
prospects of people with disabilities is difficult. Nonetheless, quantitative analysis 
comparing successive snapshots may reveal broad changes over time. 


Empirical evidence 


One way of assessing the DDA’s effectiveness in employment is to measure 
changes in how disability affects the probability of being employed. If the DDA has 
been successful in deterring employment discrimination and in encouraging 
workplace adjustments, then the probability of being employed should have risen 
between 1993 and 1998.  


Based on the 1998 SDAC, Wilkins (2003) estimated, keeping other social, 
economic and demographic characteristics constant, that having a disability reduced 
the probability of being employed by 29.2 per cent for males and 22.6 per cent for 
females. The Productivity Commission has replicated Wilkins’ approach, using data 
from the 1993 SDAC survey. Comparative results for 1993 and 1998 are presented 
in table A.11. 


Table A.11 Effect of disability on the probability of being employed, 1993 
and 1998 


 Females Males 


 1993 1998b 1993 1998b


 % % % % 
Disability effecta –19.9 –22.0 –30.6 –27.8 
a Measured as the percentage change in the probability of being employed (0<p<1) when the disability 
dummy changes from 0 to 1. All other explanatory variables measured at the means. All effects are significant 
at the 1 per cent level. b Disability effects for 1998 differ slightly from those reported in Wilkins (2003) as a 
result of adjustments to the definition of disability, required for 1993–1998 comparability. 
Source: Productivity Commission estimates based on unpublished data from the 1993 and 1998 Survey of 
Disability, Ageing and Carers (ABS 1999b, cat. no. 4430.0). 


These results suggest that the negative impact of disability on the probability of 
being employed diminished between 1993 and 1998 for males, but increased for 
females. To the extent that these effects reflect employment discrimination and/or 
the lack of adjustments, then the DDA appears to have been more effective in 
promoting male employment than in promoting female employment. An alternative 
interpretation is that employment discrimination targeted at females is converging 
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on that experienced by males, as labour force participation and employment patterns 
of women increasingly resemble those of men.  


Notwithstanding that employment discrimination against males might have fallen 
between 1993 and 1998, the effect of having a disability on the probability of being 
employed was still high for both genders in 1998. This suggests that employment 
discrimination against people with disabilities occurs mainly at the hiring and firing 
stages, rather than in the form of lower wages (as noted, the hourly wage 
differential between people with disabilities and those without disabilities is 
relatively low). 


The view that anti-discrimination legislation that offers selected workers mandated 
benefits (such as workplace adjustments or paid maternity leave) has a more 
beneficial impact in terms of wages than in terms of employment has received 
support from theoretical analyses conducted by Jolls (2000). In a baseline scenario, 
Jolls (2000) showed, given anti-discrimination legislation that effectively prohibits 
wage and employment differentials between workers with and without disabilities, 
that the relative (and, in some cases, absolute) situation of the former group will 
improve (box A.3). However, she contended that only wage restrictions can be fully 
binding under anti-discrimination legislation such as the ADA. She argued that 
employment differentials are non-binding or only partly binding, because 
discrimination in hiring and firing is difficult to prove. 


Jolls predicted that, when wage differentials are binding but employment 
differentials are not, the relative employment of people with disabilities will fall, 
while their relative wages will rise or stay the same. That is, employers will 
substitute away from workers with disabilities if they have to (1) pay them the same 
wage as before but also take on the costs of adjustment or (2) increase their wage so 
they now comply with the legislation. 


Jolls’ view of the impact of the ADA might apply to the DDA also, given the 
anecdotal evidence from inquiry participants that discrimination in hiring is difficult 
to prove and therefore more widespread than wage discrimination (see chapter 5). 
Her predictions might explain, therefore, why results presented in this appendix 
suggest a prevalence of employment discrimination over wage discrimination. 


However, this conclusion is tempered somewhat by empirical evidence showing 
that wage restrictions are likely to be binding only for workers who acquire a 
disability on the job and return to work for the same employer. Gunderson and 
Hyatt (1996) showed, for that group of workers, that employers absorb most of the 
costs of adjustment, rather than passing them on to workers in the form of lower 
wages. Conversely, workers who changed jobs following their injury experienced 
substantial pay cuts, possibly to compensate employers for the costs of adjustment.  
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Box A.3 Jolls’ analytical framework of mandated benefits 
In panel (a), pre-adjustment labour supply and labour demand in the market for 
disadvantaged workers are denoted by the curves S and D respectively. Equilibrium in 
that market lies at point a initially, with wage W* and employment level L*. Following 
the introduction of the compulsory workplace adjustment provisions, supply and 
demand curves shift downward. The S curve shifts to S’ because workers, now that 
they are receiving mandated benefits, are willing to supply more labour at any given 
wage rate. The magnitude of the shift in the supply curve (distance b–d) measures the 
value of the benefit derived by disadvantaged workers from employer adjustments. The 
labour demand curve shifts from D to D’ because employers, now facing higher labour 
costs due to compulsory adjustments, are willing to employ less labour at any given 
wage rate. The vertical distance between the two demand curves (for example, c–d) 
measures the (variable) average cost of the mandated benefit. 
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Depending on the respective shifts in the supply and demand curves, the compulsory 
adjustment provision will be efficient or inefficient. In panel (a) above, the outcome is 
efficient because the value of the adjustment to the workers (distance b–d) is greater 
than its cost to employers (distance c–d). By contrast, in panel (b), the size of the shifts 
is such that the mandated adjustment is inefficient—that is, the costs to employers b–d 
exceed the benefits to workers c–d. 


Jolls’ framework allows some predictions regarding the wage and employment effects 
of anti-discrimination legislation. In the scenario in panel (a), the situation of 
disadvantaged workers has improved in absolute as well as relative terms. First, their 
absolute employment level has increased from L* to L’. Second, even though their 
absolute wage has fallen from W* to W’, the combined value of their wage and the 
adjustment benefits is greater than the original wage. Moreover, it can be shown, 
provided the legislative prohibition on wage and employment differentials between the 
two groups is binding, that relative employment of disadvantaged workers will increase, 
while their relative wages will increase or stay the same. 


Source: Adapted from Jolls 2000.  
 


(a) (b) 
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Gunderson and Hyatt’s results suggest, therefore, that the relative importance of 
employment and wage discrimination in the labour market is at least partly a 
function of the proportion of workers returning to the same employer and those 
returning to a different employer. 


1782







  


A.36 DISABILITY 
DISCRIMINATION ACT 


 


 


1783







   


 EDUCATION B.1


 


B Education 


The Disability Discrimination Act 1992 (DDA) makes disability discrimination 
unlawful in all types and levels of education, from pre-schools to post-graduate 
university courses. This appendix presents data on participation by students with 
disabilities in schools (section B.1), vocational education and training (section B.2) 
and universities (section B.3) and overall educational attainment (section B.4). It 
then examines evidence of disability discrimination (section B.5) and the benefits 
and costs that have arisen in applying the DDA in education (section B.6). 


B.1 Participation in schools 


Over the past decade, there have been three noticeable trends in participation in 
schools education by students with disabilities. Firstly, the total number of full-time 
equivalent (FTE) Australian school students identified as having a disability (for 
government program purposes) almost doubled between 1995 and 2002, rising from 
62 802 to 117 808 across all Australian schools. In percentage terms, this 
represented an increase from 2 per cent of all FTE Australian school students in 
1995 to 3.5 per cent in 2002 (PC estimates based on unpublished Department of 
Education, Science and Technology [DEST] data). 


The reasons for this increase in school students with disabilities are not clear, but 
may include earlier diagnoses of conditions that lead to disability, and changes in 
the range of conditions that are recognised as a disability for government program 
purposes—for example, attention deficit disorders, Aspergers syndrome and autism 
spectrum disorders. As an added complication, the criteria for identifying school 
students who have a disability varies across States and Territories (box B.1). 


Second, more FTE school students with disabilities are attending mainstream 
schools in both the government and non-government sectors. By contrast, the 
number enrolled in special schools (mainly located in the government sector) 
appeared to remain steady in the late 1990s. 


Third, the majority of school students with disabilities attend mainstream 
government schools (as do the majority of all school students), but a growing 
number are attending non-government mainstream schools. FTE school students 
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with disabilities appear to be moving into non-government schools at a slower rate 
than FTE school students without an identified disability. 


No national data are available to indicate participation by children with disabilities 
in kindergartens, pre-schools or other types of pre-school education and care. This 
lack of data is partly due to the fragmented nature of the pre-school sector and 
partly because many very young children with disabilities are not yet diagnosed. 


 
Box B.1 Identifying students with disabilities in Australian schools 
The Department of Education, Science and Technology (DEST) compiles national data 
of full-time equivalent (FTE) school students with disabilities for funding purposes. 
However, there is no national, uniform definition of disability in Australian schools. 
Instead, each State and Territory has its own definition and eligibility criteria for the 
programs and services it offers for students with disabilities. 


In all cases, the definition of disability for education program purposes is narrower than 
‘disability’ in the DDA. For example, none includes all students with learning difficulties 
or remedial education needs (who would be covered by the DDA if their difficulty 
results from a disability). These data are therefore likely to under-estimate the total 
number of Australian school students who could be defined as having a disability for 
the purposes of the DDA (and to whom the DDA would apply). 


The Senate inquiry into education for students with disabilities in 2002 recommended 
that ‘MCEETYA develop nationally agreed definitions’ for identifying school students 
with disabilities. The Australian Government agreed with this recommendation. 


Sources: DEST 2002a; Senate 2002; DEST 2003.  
 


Geographic location of school students with disabilities 


Between 1995 and 2002, the number of FTE students identified as having a 
disability increased in all States and Territories except the ACT (figure B.1). South 
Australia and especially the Northern Territory had significantly greater proportions 
of FTE students with a disability than other States and Territories. In 1995, 7 per 
cent of FTE school students in the Northern Territory were identified as having a 
disability, compared with 3.6 per cent in South Australia, 2.3 per cent in New South 
Wales and less than 2 per cent in Victoria, Queensland and Western Australia 
(Productivity Commission estimates based on unpublished DEST data). 


By 2002, 12.7 per cent of FTE school students in the Northern Territory were 
identified as having a disability, compared with 5.7 per cent in South Australia, 
3.8 per cent in New South Wales and 2.6 per cent in Queensland and Western 
Australia. The ACT had the lowest—and most stable—proportion of FTE school 
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students with disabilities from 1995 to 2002 (Productivity Commission estimates 
based on unpublished DEST data). The number and proportion of FTE school 
students with disabilities in metropolitan, regional and remote locations is not 
known. 


This variation reflects in part the different definitions of disability that apply across 
States and Territories (box B.1). It might also reflect differences in health, socio-
economic status and other factors that can affect the rates of disability in a 
community. Curiously, the relatively high rate of identified disability among school 
students in the Northern Territory is not matched by a higher rate in the Territory’s 
general population. Indeed, ABS data indicate that the disability rate was lower in 
the Northern Territory than in other States and Territories except Victoria in 1998 
(see chapter 3). 


Figure B.1 Full-time equivalent school students with a disability, by State 
and Territory, 1995 to 2002a 
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a Full-time equivalent students identified as having a disability in all schools. Includes government, non-
government, mainstream and special schools. To be an eligible student with a disability, the student must 
satisfy (among other things) the criteria for enrolment in special education services or special education 
programs provided by the government of the State or Territory in which the student resides. Eligibility criteria 
vary across States and Territories. 1995 data for South Australia are not available. 
Data source: Productivity Commission estimates based on unpublished DEST data. 


Types of schools attended by students with disabilities 


In 2002, 117 808 FTE school students were identified as having a disability by their 
State or Territory government and qualified for special education programs or 
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assistance. The majority of these students—68 per cent—attended a government 
mainstream school. Another 15 per cent attended a government special school. 12.6 
per cent attended a Catholic mainstream or special school and 5.4 per cent attended 
an independent non-government mainstream or special school (figure B.2). 


Figure B.2 Full-time equivalent school students with a disability, by type of 
school, 2002 a 
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Catholic mainstream, 
14245


Other non government 
special, 1302
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mainstream, 4999


Government special, 
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a To be an eligible student with disability, the student must satisfy (among other things) the criteria for 
enrolment in special education services or special education programs provided by the government of the 
State or Territory in which the student resides. Eligibility criteria vary across States and Territories. 
Data source: Productivity Commission estimates based on unpublished DEST data. 


Enrolment trends in government schools 


Government schools enrol the greatest number and the greatest proportion of FTE 
school students with a disability. Their number and proportion almost doubled 
between 1995 and 2002—from 50 280 (or 2.2 per cent of all FTE students in 
government schools) in 1995, to 96 567 (or 4.2 per cent of all FTE students in 
government schools) in 2002 (Productivity Commission estimates based on 
unpublished DEST data). 


A significant minority of students with disabilities still attended special schools 
(figure B.2). The majority of special schools in Australia are government schools 
(313 of the 369 special schools in 2001) (ABS 2002, cited in SCRCSSP 2003, 
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p. 3.6). The number of students attending government special schools increased 
slightly from 2000 to 2002 (from 16 881 to 17 748) (Productivity Commission 
estimates based on unpublished DEST data). Special schools have high numbers of 
students with severe disabilities, such as ‘significant and complex disabilities and 
challenging behaviours’ (Australian Association of Special Education, South 
Australia Chapter, sub. 38, p. 3). 


Some inquiry participants claimed that even students with severe disabilities and 
high assistance needs are increasingly attending mainstream rather than special 
government schools for at least some of their education (Australian Association of 
Special Education, South Australia Chapter, sub. 38, pp. 3–5). However, there are 
no national data that can confirm this trend. 


Inquiry participants also said that many government mainstream schools include 
special education units for students with particular types of disabilities. For 
example, Queensland Parents for People with a Disability (sub. DR325, p. 2) said 
there were 219 special units in mainstream government schools in Queensland alone 
in 2001. Students in special education units appear to have varying degrees of 
integration with their ‘mainstream’ schoolmates. Their inclusion in national data as 
mainstream school students confuses the traditional distinction between 
‘mainstream’ and ‘special’ schools. For students with moderate to severe disabilities 
in particular, the extent to which they are participating in mainstream classes, 
instead of separate ‘special education’ classes located within a mainstream school, 
is not clear (Queensland Parents for People with a Disability, sub. DR325, p. 2; 
People with Disability Australia, trans., p. 2477 and sub. DR359, pp. 11-12). 


Enrolment trends in non-government schools 


Between 1991 and 2002, the number of FTE students with a disability increased 
from 6214 to 14 874 FTE students in Catholic schools and from 2 548 to 6 367 FTE 
students in other non-government schools. However, the total number of students 
identified as having a disability in non-government schools remained small relative 
to the number of students with disabilities in government schools (figure B.2), and 
relative to the total number of students in the non-government schools sector (figure 
B.3). In Catholic schools, the proportion of students with an identified disability 
increased from 1 per cent in 1991, to 2.2 per cent in 2002. In other non-government 
schools, the proportion of students who had an identified disability rose from under 
1 per cent in 1991 to 1.6 per cent in 2002 (Productivity Commission estimates based 
on unpublished DEST data). 


The National Council of Independent Schools’ Associations (NCISA) noted that 
increase for non-Catholic independent schools to have been even greater, claiming 
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that ‘since 1992 enrolments of students with disabilities at independent schools had 
increased six fold … from 1056 in 1992 to 6443 students in 2002’ (sub. 126, p. 2).1 
The NCISA and the Association of Independent Schools of South Australia 
(AISSA) added that among the students with disabilities in non-government 
schools, an increasing proportion have moderate to severe disabilities and high-level 
support needs (sub. 126, attachment 2; sub. 135). 


The National Catholic Education Commission said DEST’s national data under-
estimate the true number of students with disabilities or ‘learning difficulties’ 
attending Australian Catholic schools by ‘an additional 12 per cent of enrolments’ 
(sub. 86, p. 4). Similarly, AISSA (sub. 135, p. 8) estimated a further 10-15 per cent 
of students have ‘medically related or learning disabilities’ and are covered by the 
DDA, but do not fit government education definition categories of ‘disability’. 


Figure B.3 Full-time equivalent school students enrolled in non-
government schools, by disability status, 1995 to 2002a 
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a Includes government, non-government (Catholic and independent), mainstream and special schools. To be 
an eligible student with a disability, the student must satisfy (among other things) the criteria for enrolment in 
special education services or special education programs provided by the government of the State or Territory 
in which the student resides. Eligibility criteria vary across States and Territories. 
Data source: Productivity Commission estimates based on unpublished DEST data. 


                                              
1 These data may have been collected by the NCISA on a different basis from the DEST data cited 


above and elsewhere in this report. 
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Although the number of FTE students identified as having a disability in Catholic 
and other non-government schools increased markedly between 1995 and 2002, 
there was no growth in the proportion of students with a disability enrolling in non-
government instead of government schools over this period. It remained steady at 
around 18 per cent of FTE students with a disability (and might even have fallen 
slightly compared with previous years). By contrast, the proportion of FTE students 
without a disability who enrolled in non-government instead of government schools 
increased from 29 to 32 per cent between 1995 and 2002 (figure B.3). 


B.2 Participation in vocational education and training 


A large number of Australians participate in vocational education and training 
(VET)—around 1.7 million each year from 2000 to 2002. VET includes technical 
and further education (TAFE) institutions (which accounts for the majority of VET 
students), the New Apprenticeships program, traineeships and related programs.2 


VET students have been asked to (voluntarily) identify their disabilities on their 
enrolment forms since 1994. The data derived from these responses are not overly 
reliable, since a high number of students do not report their disability status 
(National Centre for Vocational Education Research [NVCER] 2002a, p. 2). From 
1994 to 2002, the number of VET students with self-identified disabilities grew at a 
faster average rate per annum (11.2 per cent) than the number of all VET students 
(5.2 per cent per annum), albeit from a relatively small base (table B.1). Around 5 
per cent of VET students identified themselves as having a disability each year 
(NVCER 2002a, p. 3). 


Within the VET sector, the number of trainees in the New Apprenticeship program 
who reported a disability grew more than five-fold between 1995 and 2000 (from 
around 1000 to 5600). As a proportion of all New Apprenticeship trainees, those 
with disabilities more than doubled over the same period (from 0.8 per cent of New 
Apprenticeship trainees to 2.0 per cent) (NCVER 2001b, table 41). 


                                              
2 The VET sector is related to, and overlaps with, the Adult and Community Education (ACE) 


sector, some of which is vocational and some of which is recreational. Participation data that 
identifies students with disabilities are not available for the ACE sector. VET participation data 
do not generally include ACE enrolments. 
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Table B.1 People with a disability in Vocational Education and Training, 
1994 to 2002a 


Year VET students with a disability  Disability status not known All VET students


 ‘000 % a ‘000 ‘000 
1994 35.8 na na 1131.5 
1995 37.6 na na 1272.7 
1996 47.3 5.1 419.7 1347.4 
1997 48.2 na na 1458.6 
1998 53.9 na na 1535.2 
1999 63.2 4.6 282.7 1647.2 
2000 62.1 4.5 355.3 1749.4 
2001 69.2 4.5 230.9 1756.8 
2002 81.9 5.8 274.1 1690.1 
a VET students with a disability as a percentage of VET students whose disability status is known. Excludes 
students who did not report their disability status.  na not available. 
Sources: NCVER 2000a, p. 6; NCVER 2000b, p. 8; NCVER 2001a, p.15; NCVER 2002a, p. 3; NCVER 2002b, 
p. 15; NCVER 2002c, p. 21; NCVER 2003, p. 4. 


Characteristics of VET students with disabilities 
The most common disabilities reported by VET students in 1996, 1999 and 2000 
were physical, visual or intellectual disabilities. Over 30 per cent of VET students 
who identified themselves as having a disability did not specify their disability or 
listed it as ‘other’ (table B.2). 


Table B.2 VET students by type of disability, 1996, 1999 and 2000a 


Type of disability        1996         1999         2000 


 ‘000 % ‘000 % ‘000 %
Visual 8.8 17.5 11.5 18.2 11.0 15.5
Hearing 5.4 10.9 7.4 11.7 7.9 11.5
Physical 9.4 18.8 13.6 21.5 14.3 20.7
Intellectual 7.8 15.7 8.9 14.2 8.6 12.5
Chronic illness 3.1 6.2 5.0 7.9 5.6 8.1
Other 7.2 14.3 14.8 23.4 15.7 22.8
Unspecified 8.3 16.6 8.6 13.6 6.2 9.0
Total disabilities reported b 50.0 100.00 63.2 100.0 69.0 100.00
Total students with a disability 47.3 63.2 62.1 
a Disabilities reported by students on their enrolment forms. b Total disabilities reported is greater than the 
number of students reporting a disability each year because some students reported more than one disability. 
Sources: NCVER 2000a, p. 6; NCVER 2000b, p. 8; NCVER 2001a, p.15; NCVER 2002a, p. 4; NCVER 2002b, 
p. 15; NCVER 2002c, p. 21; NCVER 2003, p. 4. 
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As a group, VET students with disabilities have slightly different characteristics to 
other VET students (table B.3). Compared with all VET students, in 2000 VET 
students with disabilities were: 


• much more likely to be aged 40 or over 


• slightly less likely to have been born in a non-English speaking country 


• more likely to be from an Indigenous background 


• slightly more likely to live in a rural or regional area 


• less likely to have completed year 12 before enrolling in VET (30 per cent of 
VET students with disabilities compared with 43 per cent of all VET students, 
NCVER 2002a, pp. 6-10) 


• less likely to be working while studying (40 per cent of students with disabilities 
compared with 66 per cent of all VET students, NCVER 2002a, pp. 6-10). 


Table B.3 Characteristics of VET students, by disability status, 1995 to 2000 


Characteristic 1995 1996 1997 1998 1999 2000


VET students with a disability % % % % % % 
Aged 40 or over na na na na na 38.0 
Non-English speaking birth country 12.5 12.8 10.7 10.5 10.2 10.1 
Indigenous background 3.9 4.0 4.8 5.7 5.3 5.3 
Rural or remote area residence 34.0 35.4 34.5 34.7 34.2 35.7 
All VET students       
Aged 40 or over na na na 26.9 26.7 28.7 
Non-English speaking birth country 11.5 13.0 12.2 12.0 11.8 11.6 
Indigenous background 2.1 2.4 2.6 2.9 3.1 3.0 
Rural or remote area residence na na na 33.4 32.2 32.0 


Sources: NCVER data cited in DEST 2002a, p. 17; NCVER 2000b, pp.3–21; NCVER 2002a, pp. 3–6.   
na not available. 


Field and level of study for VET students with disabilities 


In 1996 and 2000, VET students with disabilities were more likely than other VET 
students to be studying generic ‘multi-field’ modules (including study skills, 
interpersonal and job-seeking skills) rather than defined fields, such as para-legal, 
engineering or business studies. However, this trend weakened, with 47 per cent of 
VET students with disabilities enrolled in generic studies in 1996 but only 27 per 
cent in 2000. In both 1996 and 2000, VET students with disabilities were less likely 
than other VET students to be studying at higher certificate levels (NCVER 2002a). 


Given the large proportion of VET students in regional areas, variations in fields of 
study may reflect the decentralised nature of the VET system and the large variety 


1792







   


B.10 DISABILITY 
DISCRIMINATION ACT 


 


 


of courses provided. On this issue, the Australian Association of Special Education 
(South Australia Chapter) said individual TAFE institutes vary in their ability to 
support and accommodate students with disabilities according to their ‘geographical 
location, the site itself, personnel and historical practices’ (sub. 38, p. 2). 


Completion rates for VET students with disabilities 


VET students with disabilities were less likely than other students to successfully 
complete their subject units in 1996 and 2000. Success rates for all VET students, 
including those with disabilities, improved from 1996 to 2000 (table B.4). 


For the years 1994–96, Buys, Kendall and Ramsden (1999, pp. 10–11) noted that 
completion rates were ‘between 2 per cent and 8 per cent lower among students 
with disabilities than among the general student body … but was most noticeable at 
higher levels’ of study. They also noted that students with disabilities took longer to 
complete their courses of study, mainly because they were more likely than other 
students to be studying part-time. 


Table B.4 Outcomes of VET subject enrolments, 1996 and 2000a 


 1996 2000 


Outcome Students with a disability All students  Students with a disability All students


 % %  %  % 
Successful 71.2 76.8  74.3 80.1
Unsuccessful 14.8 12.4  12.4 11.2
Withdrawn 14.0 10.8  13.3 8.7
Total subjects (n) 313 376 8 464 051  455 169 12 292 717
a Subjects for which results were reported. Excludes withheld results. 
Source: NCVER 2002a, p. 8, table 6. 


Looking at completion rates for courses as a whole, 6.3 per cent of TAFE graduates 
in 1996 and 4.5 per cent of TAFE graduates in 2000 reported a disability.3 
However, a very high proportion of graduating TAFE students did not report their 
disability status (NCVER 2002a, p. 8). 


B.3 Participation in universities 


Students with disabilities were identified as one of six targeted ‘equity groups’ in 
the Australian Government’s Higher Education Equity Program (HEEP) in 1990. 


                                              
3 As a percentage of TAFE graduates whose disability status was known. 
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This program aimed ‘to double enrolments’ of students with disabilities in 
universities by 1995, and to eventually reach a ‘reference point’ target of 4 per cent 
of enrolled students (Devlin 2000, p. 10; James et al. 2004, p. 29). 


Australian universities have collected nationally consistent enrolment data on 
students with disabilities since 1996 only, so it is not possible to determine whether 
the 1995 target for HEEP was met.4 As in the VET sector, disability is currently 
voluntarily self-reported by university students on their enrolment forms. These data 
are likely to under-estimate the true numbers of students with disabilities in 
Australia’s universities, particularly among some groups for whom disability may 
be a sensitive or cultural issue (Devlin 2000; Senate 2002; James et al. 2004). 


Nevertheless, since 1996, the proportion of commencing students and all students in 
Australian universities (not including overseas students) identifying themselves as 
having a disability has increased steadily. Indeed, the ‘reference point’ target of 4 
per cent of students with disabilities had almost been reached by 2003 (table B.5). 


Table B.5 University students with a disability, 1996 to 2003a 


Year Commencing students All enrolled students


 ‘000 % ‘000 % 
1996 4.6 1.9 11.6 1.9
1997 5.8 2.4 14.9 2.4
1998 6.1 2.6 17.4 2.8
1999 6.1 2.6 17.9 2.9
2000 6.4 2.7 18.8 3.0
2001 6.5 2.6 20.1 3.1
2002 7.6 3.0 22.6 3.4
2003 7.5 2.9 23.9 3.6
a Australian domestic students only. Excludes overseas students. 
Sources: DEST 2002b, p. 22; DEST 2004, Appendix 4.1. 


Characteristics of university students with disabilities 


University students who reported a disability in 1999 and 2000 listed a different mix 
of disabilities from that of VET students with disabilities. They were more likely 
than VET students with disabilities to report medical, visual or mobility disabilities 
and less likely to report ‘other’ or unspecified disabilities. No university students 
reported having an intellectual disability (table B.6).  


                                              
4 A review of HEEP by the National Board of Employment, Education and Training in 1996 noted 


that, based on anecdotal evidence, ‘the doubling of enrolments in universities might have 
occurred’ (Devlin 2000, p. 10). 
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For the period 1996 to 2000, Devlin (2000, pp. 9 and 19) reported a ‘greater 
complexity of students’ support needs’ and a growing number of ‘students with 
learning disabilities, particularly dyslexia’ in Australian universities. This trend was 
confirmed anecdotally by Maureen Mastellone, who noted a growing demand for 
reading therapy from university students with dyslexia in New South Wales (trans., 
p. 2270). 


Table B.6 University students with disabilities, by type of disability, 1999 
and 2000a 


Type of disability         1999                                        2000 


 ‘000 % ‘000 %
Hearing 1.9 9.9 1.9 9.3
Learning 1.5 7.7 1.7 7.9
Mobility 2.5 12.8 2.5 12.2
Visual 3.3 17.0 3.5 16.7
Medical 6.5 33.3 7.0 33.6
Other 3.8 19.4 4.2 20.3
Total b 19.6 100.0 20.9 100.0
a Australian students only. Excludes overseas students. Excludes diploma and non-award courses. b Total 
disabilities reported is not equal to the number of students reporting a disability because some students 
reported more than one type of disability. 
Source: DEST 2002b, p. 22.  


In 2002, the demographic profile of students with disabilities was not markedly 
different to other university students, except that they were: 


• less likely to report a non-English speaking background (1.6 per cent of students 
with disabilities compared with 3.5 per cent of other students) 


• older than other students (60 per cent were 25 years or older and 23 per cent 
were 40 years or older, compared with 40 per cent and 12 per cent of all enrolled 
Australian students respectively) 


• almost twice as likely as other students to report also being from in Indigenous 
background (based on self-reported data) (James et al. 2004, pp. 31–2). 


Students with disabilities were slightly more likely than all enrolled Australian 
students to be studying part-time, but were not more likely to be studying externally 
(around 15 per cent of students with and without disabilities studied externally) 
(DEST 2002b, pp. 22–3). 


Field and level of study for university students with disabilities 


Like VET students, university students who reported having a disability on their 
enrolment forms in 2000 were less likely than other Australian university students 
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to be studying at higher (postgraduate) levels. In terms of subject areas, university 
students with disabilities were more likely to study arts and humanities, and less 
likely to study business and economics or engineering, than all Australian university 
students. About the same proportions of students with and without disabilities 
studied education, health, law and sciences (table B.7). Analysis of enrolment data 
for 2002 showed a similar spread of preferences among students with disabilities 
(James et al. 2004, p. 30).  


Table B.7 University students with a disability, by field and level of study, 
2000a 


Field and level of study Students with a disability All enrolled students


Field % %
Arts, humanities, social sciences 38.2 24.5
Business, administration, economics 16.4 26.0
Education 11.1 10.6
Engineering, surveying 5.1 7.3
Health 10.0 11.5
Law, legal studies 6.1 5.2
Sciences 16.3 16.6
Level  
Bachelor and associate degree 81.4 76.1
Postgraduate 15.7 20.5
a Australian students only. Excludes overseas students. Excludes diploma and non-award courses. 
Source: DEST 2002b, p. 23. 


Completion rates for university students with disabilities 


The pass rates for university students with disabilities in 2000 were lower than those 
for other students—81 per cent of students with disabilities passed their year’s 
studies compared with 87 per cent of other students (DEST 2002b, p. 23). Looking 
at average pass rates for the period 1996 to 2002, James et al. (2004, p. 30) found 
that students with disabilities had ‘consistently lower success rates than other 
students’, of around 3 per cent on average. While these differences are not large 
(and are based on limited data), they indicate that students with disabilities might be 
slightly less likely to pass their subjects and slightly more likely to withdraw from 
their course before completion, or to delay re-enrolment. 


Despite (marginally) lower pass rates, James et al. (2004, p. 30) found that on 
average, retention rates were higher for students with disabilities than for others 
from 1996 to 2002. James et al. interpreted these outcomes to ‘suggest greater 
determination to continue’ on the part of students with disabilities and/or to indicate 
‘the benefits of institutional support and special consideration’ for them. 
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B.4 Educational attainment 


Given the significant impact of education on subsequent employment, social and 
other opportunities, educational attainment—that is, the highest level of education 
successfully completed by each person—is arguably the most important education 
indicator of all. Unfortunately, national data on educational attainment by disability 
status are limited to the ABS surveys of people with disabilities in 1993 and 1998, 
and the Household, Income and Labour Dynamics in Australia (HILDA) survey of 
2001. These data sources are not strictly comparable, but are presented concurrently 
here, with appropriate caveats (see chapter 3). ABS data indicate that, on average, 
educational attainment for people with disabilities (as a single group) improved 
between 1993 and 1998, but remained lower than for people without disabilities 
(table B.8).  


Table B.8 Highest qualification completed, 1993 and 1998a, b 


 People with a disability People without a disability 


Highest qualification 1993 1998 1993 1998 


 % % % % 
Postgraduate degree 2.0 2.3 2.7 3.5 
Bachelor degree 3.6 5.6 8.4 11.3 
Undergraduate, associate 


or other diploma 
3.5 7.1 5.2 7.9 


Trade or other certificate 
(level I–IV) 


29.4 25.7 27.4 22.8 


Year 12 or Higher School 
Certificate 


na 8.5 na 16.4 


Still at school 1.5 1.6 5.1 5.6 
Year 11 or less/unknownc 59.3 49.3 50.6 32.4 
a Educational attainment data do not indicate whether a person had a disability while studying for a 
qualification. b Data are for persons aged 15 years and over who were living in households. Data include 
people who are still at school or studying at post-school level. Data exclude people who live in cared 
accommodation, such as supported accommodation, nursing homes and hospitals. c Includes people who did 
not answer or who answered ‘none of the above’ or who completed Year 11 or less. na Not available. 
Sources: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4430.0. 


In 2001, the HILDA survey (which is conducted on a different basis to the ABS 
surveys) indicated that 8.1 per cent of people with a disability (aged 15 or over) had 
a bachelor degree and 3.8 per cent had a postgraduate degree, compared with 13.9 
per cent and 7.1 per cent of people without disabilities (aged 15 or over) holding 
bachelor and postgraduate degrees respectively. The HILDA data indicated a 
slightly higher proportion of people with disabilities than without disabilities held a 
trade or other certificate (26.3 per cent and 25.3 per cent respectively). In this 
survey, 46.1 per cent of people with disabilities had completed Year 11 or less of 
secondary school (or whose educational attainment was unknown) compared with 
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32.7 per cent of people without disabilities (Productivity Commission estimates 
based on unpublished data from the 2001 HILDA survey). 


As could reasonably be expected, educational attainment varied significantly by 
type of disability (table B.9). In 1998, people with a psychiatric or sensory/speech 
disability were more likely to have a bachelor or postgraduate degree than people 
with other types of disabilities, but were still much less likely than people with no 
disability to hold these qualifications. People with intellectual disabilities were most 
likely to still be attending school or to have completed only year 11 or less (or 
unknown attainment). 


Table B.9 Highest qualification completed by type of disability, 1998a, b 
Highest qualification Physical/ 


diverse 
Sensory/ 


speech 
Psy-


chiatric 
Intellec-


tual 
No 


disability 


 % % % % % 
Postgraduate degree 2.2 2.9 2.5 na 5.3 
Bachelor degree 5.2 6.6 8.1 na 16.7 
Undergraduate, associate or other 


diploma 7.3 8.0 5.8 1.4 11.7 
Trade or other certificate (level I–IV) 26.2 27.9 26.9 12.5 33.7 
Year 12 or Higher School Certificate 8.4 8.1 10.6 7.7 24.3 
Year 11 or less/unknownc 50.6 45.8 49.8 58.6 32.4 
Still at school 1.0 0.7 2.2 19.8 8.3 
a Educational attainment data do not indicate whether a person had a disability while studying for a 
qualification. Disability may have been acquired at a later date. b Data are for persons aged 15 years and over 
who were living in households. Data include people who are still at school or studying at post-school level. 
Data exclude people who live in cared accommodation, such as supported accommodation, nursing homes 
and hospitals. c Includes people who did not answer or who answered ‘none of the above’ or who completed 
Year 11 or less. na Not available. 
Source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4430.0. 


B.5 Disability discrimination in education 


Evidence of individual incidences of disability discrimination in education can be 
gathered from a number of sources: 


• complaints made to the Human Rights and Equal Opportunity Commission 
(HREOC) under the DDA 


• complaints made under State and Territory anti-discrimination legislation 


• data from surveys and questionnaires 


• anecdotal evidence. 
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Education complaints under the Disability Discrimination Act 


In most years since the DDA’s introduction, education has been the third most 
common subject for complaints made under the DDA, behind employment and the 
provision of goods and services (see chapter 10). The number of education-related 
complaints made annually under the DDA has varied. According to HROEC annual 
reports (various years), it peaked at 100 complaints in 1994-95, then dropped, but 
has been increasing again in recent years. In 2002-03, education accounted for 10.3 
per cent of the 493 DDA complaints received by HREOC (HREOC, sub. 235, 
appendices B and H). 


The majority of DDA complaints in education have been about government rather 
than non-government education institutions, and about schools rather than tertiary 
education institutions (HREOC, sub. 235, appendix H). These patterns reflect, in 
part, the higher numbers of government education institutions (including the 
majority of primary and secondary schools, all TAFE colleges and almost all 
universities) and school students with disabilities attending government schools (see 
section B.1). However, other factors might also be relevant. 


Looking at outcomes, the number of DDA complaints relating to education that 
ended in conciliation increased between 1998-99 and 2002-03. The number that 
were declined or terminated for reasons other than referral to another agency fell 
over the same period (figure B.4). 


Figure B.4 DDA education complaints finalised, by outcome, 1998-99 to 
2002-03a 
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which there is no reasonable prospect of conciliation. 
Source: HREOC sub. 235, appendix C. 
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Education complaints under State and Territory legislation 


A small number (and proportion) of education-related discrimination complaints on 
the ground of disability or impairment were made under State and Territory anti-
discrimination legislation from 1997-98 to 2002-03, although for some States, no 
data about education-related complaints are available in some years (table B.10). 


Table B.10 Disability discrimination complaints relating to education made 
under State and Territory legislation, 1997-98 to 2002-03a 


State / Territory 1997-98 1998-99 1999-2000 2000-01 2001-02 2002-03 


 n (%) n (%) n (%) n (%) n (%) n (%) 
New South Wales 16 (5.8) na 19 (6.6) 36 (10.3) 17 (5.1) 23 (7.1) 
Victoria na na 24 (4.3) 34 (4.9) 42 (6.0) 49 (6.4) 
Queensland na na na 23 (7.1) 14 (5.6) na 
South Australia na 0 0 1 (2.1) na na 
Western Australia 2 (4.3) 3 (3.2) na na na na 
Tasmania na na na na na na 
Northern Territory na na 3 (7.5) 7 (12.5) 1 (3.0) 4 (14.8) 
ACT 3 (11.1) 0 3 (10.0) 3 (5.4) 6 (10.5) na 
a Number of disability discrimination complaints about education. Disability discrimination complaints about 
education as a percentage of all disability discrimination complaints made in that State or Territory in brackets. 
na Not available. 
Sources: Annual Reports of each State and Territory equal opportunity commission or equivalent body, 
various years. 


Anecdotal and survey evidence of disability discrimination 


Some inquiry participants presented anecdotal evidence of disability discrimination 
in education. Their stories mainly related to incidences of discrimination against 
individuals, but some participants also claimed there is systemic discrimination. 
Limited survey data are available that indicate discrimination in some sectors. 


Disability discrimination in pre-schools 


The extent of discrimination on the basis of disability in pre-schools is unclear. Few 
inquiry participants raised pre-schools as an area of concern for disability 
discrimination in education. One inquiry participant submitted her son’s experience: 


[He] has been excluded from two child care centres. The first centre said that it was a 
funding issue. ….I managed to place my son at another centre. This centre excluded my 
son after just six days, citing his behaviour as a problem. (Hilary Royes, sub. 28) 
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The AEU said that funding and assistance programs for students with disabilities in 
pre-schools ‘is generally analogous to that of schools, especially where they are 
covered by education departments, although there are some issues of access’ 
(sub. 39, p. 1). Similarly, Uniting Care Australia said that: 


… additional funding is available at a State and Federal level to assist in meeting the 
needs of children with disability in mainstream childcare, but it is not enough and 
requires high levels of administration. (sub. DR334, p. 18) 


Disability discrimination in schools 


A national survey of school students with disabilities and their parents was 
conducted by the National Children’s and Youth Law Centre (NCYLC) in 1997, 
using questionnaires and phone interviews. In this survey, 75 per cent of the 603 
respondents said they had been discriminated against at school at some time. The 
types of discrimination they reported included:  


• refusal of enrolment (reported by 28 per cent of respondents) 


• a ‘battle to enroll in their school of choice’ (17 per cent) 


• limited inclusion or participation (53 per cent) 


• negative attitudes by staff (44 per cent) 


• lack of trained staff (22 per cent) and 


• excluded from activities such as sports and excursions because it was ‘too hard’ 
for them or they were ‘not allowed’ (26 per cent) (NCYLC 1997, pp. 57–58).  


These results were spread across government, Catholic and other non-government 
schools. NCYLC concluded that ‘negative attitudes of both staff and students were 
still a major problem’ in education (NCYLC 1997, p. 6).5 This survey has not been 
replicated, so it is difficult to ascertain whether the incidence and nature of 
disability discrimination in schools has changed since 1997. 


In the NCYLC survey, most students with disabilities who experienced disability 
discrimination talked directly to their school in the first instance, and only later took 
their complaint to HREOC or a State or Territory equivalent if necessary. Most 
complaints were made to school principals (74 per cent of those who complained), a 
teacher (59 per cent) and the relevant education department (48 per cent). Ten per 
cent complained to a State or Territory anti-discrimination commission and 9 per 
cent complained to HREOC. NCYLC (1997, pp. 6, 59–60) concluded that ‘little use 
was made of formal, external complaint mechanisms’.6 
                                              
5 Percentages do not add to 100 because respondents selected multiple types of discrimination. 
6 Percentages do not add to 100 because respondents could complain to more than one authority. 


1801







   


 EDUCATION B.19


 


Participants’ comments on disability discrimination in schools 


Although few students with disabilities who experience discrimination make a 
formal complaint outside their school, the Equal Opportunity Commission of 
Victoria reported that it gets many inquiries about discrimination in schools. It said: 


… parents report that they are struggling to enrol their children into schools, or to have 
their children accepted into basic school activities. Other parents tell the [Equal 
Opportunity] Commission that they are unable to arrange adequate facilities to enable 
their children to effectively learn within the education system. (sub. 129, p. 8) 


Other inquiry participants also noted continuing discrimination in schools (People 
with Disability Australia, sub. DR359; Action for Community Living, sub. DR330; 
Queensland Parents for People with a Disability, sub. DR325). Graeme Taylor 
(sub. DR249, pp. 1-2) said his son qualified for ‘high needs’ support funding, but 
‘with no school willing to accept him, this meant zero’. The education department, 
he said, had ‘failed to provide a school’ or ‘educational services’ for his son. Mr 
Taylor also alleged that ‘mainstream secondary schools fail to address bullying and 
victimising’ of students with disabilities, while special schools ‘get away with not 
offering literacy or access to a broad curricula’ (sub. DR249, pp. 1-2). 


Disability discrimination in tertiary education 


Based on slowly increasing university enrolments and other factors, Gosden and 
Hampton (2000, p. 14) said ‘Australian universities have managed to adapt fairly 
well to the requirements of the DDA since it came into force in 1993’. Universities 
have set up various programs and services—and, in many universities, disability 
liaison officers—to assist students with disabilities. Largely for academic reasons, 
TAFE colleges and universities are less able to cater for students with intellectual 
disabilities (sections B.2 and B.3). 


An OECD conference on disability in higher education in 1999 noted some issues 
for university students with disabilities that were common to many countries, 
including Australia. They were: lack of reliable data for planning purposes; under-
reporting of disabilities by students; and complex and inequitable distribution of 
disability funding and services among institutions (Devlin 2000, p. 15). These 
problems of data availability and access to support services appear to have 
improved in universities, but not disappeared entirely, during the life of the DDA.  


Participants’ comments on disability discrimination in tertiary education 


Anecdotal evidence from participants about tertiary education providers was mixed. 
Some participants were complimentary about the support they had received as 
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students at TAFE colleges and universities, many of which now employ equal 
opportunity or disability officers to assist students (ANU 2003). Denis Denning, for 
example, was of the view that: 


If you did have the ability to do a course I found that most of the TAFE colleges were 
very happy about helping people. Universities seem to be able to do that today. (Denis 
Denning, trans., p. 128) 


Blind Citizens Australia (sub. DR269, p. 4) agreed there is ‘a greater number of 
students with disabilities going on to tertiary study’ but disputed the effectiveness of 
disability policies and liaison officers in education institutions. It said there are still 
delays in getting course materials for students with vision impairments, which may 
discourage them from enrolling in particular subjects or courses.  


People with Disability Australia said that in its experience as an advocacy service: 
… discrimination in higher education remains a point of concern, and features regularly 
in PWD’s information, referral and advocacy provision. (sub. DR359, p. 12) 


Paraquad Tasmania (sub. 106, p. 3) said that, as in other areas of education, high 
costs remain the greatest barrier to higher education for people with disabilities. 
Janet Kilcullen (sub. 165, p. 6) agreed, noting that in her experience as a student, 
‘the major cause of discrimination’ was ‘funding arrangements’ and not ‘attitudes’ 
(see chapter 15). 


The AEU said that tertiary institutions have very different disability issues from 
those of schools because ‘issues both of access and then of process are important’ 
(sub. 39, p. 1).  


B.6 Effects of the Disability Discrimination Act in 
education 


The effects of the DDA in education can be positive or negative. These benefits and 
costs vary in their nature and distribution across education sectors. For students, 
schools and other education providers, there will be financial, non-financial, 
immediate and long-term benefits and costs. Estimating where these fall can help to 
suggest how various costs should be met (see chapter 14). 


In reviewing the net effect of the DDA in education in 2000, the Deputy Disability 
Discrimination Commissioner of HREOC concluded that ‘a number of decided 
cases have established precedents and contributed to policy change … and systemic 
change is occurring’, but that more change is needed and measures in addition to the 
DDA may also be required in education (Innes 2000a, p. 3). 
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Identifying the benefits of the DDA in education 


The available data and anecdotal evidence indicate that education participation, 
retention and attainment rates for people with disabilities are all slowly improving. 
However, as several inquiry participants noted, it is difficult to ascertain the extent 
to which these data trends indicate meaningful improvements in inclusive education 
for students with moderate to severe disabilities, and the extent to which they are 
due to changes in diagnoses and education program eligibility criteria for students 
with milder disabilities (see sections B.1–B.4). 


It is also difficult (or arguably impossible) to attribute specific changes in these 
indicators solely to the DDA, because so many other policies and factors also affect 
education experiences and outcomes. It should also be acknowledged that the DDA 
can only be expected to improve education outcomes to the extent that they were 
previously deflated due to discrimination. The DDA cannot address differences or 
deficiencies in education experiences that are due to other causes (for example, 
limited resources in education in general, or inherent academic requirements). 


Benefits of the DDA for school students with disabilities 


While acknowledging that integration policies in Australian primary and secondary 
schools pre-date the DDA, some inquiry participants said that the growing number 
of students with disabilities in mainstream schools, and especially in non-
government mainstream schools in the 1990s has been due to the DDA, at least in 
part (see chapter 5). Reinforcing the conclusions of HREOC in 2000 (cited above), 
the Disability Services Commission of Western Australia said the DDA has had a 
significant impact in that State on ‘ensuring access to private education as a result 
of the outcomes of complaints’ and on ensuring places in mainstream schools for 
students with intellectual disabilities (sub. 44, p. 3). Similarly, the Deafness 
Association of the Northern Territory said the DDA had helped to improve access to 
Northern Territory schools for Deaf students (sub. 89, p. 3). 


On the other hand, People with Disability Australia disputed the extent of the 
benefits of the DDA for students with disabilities. It suggested the strong growth in 
the number of students with disabilities in mainstream schools has less to do with 
reduced discrimination, and more to do with changes in eligibility and funding 
arrangements for special education programs. It claimed that: 


… in many instances, identification of students with disability within the mainstream 
environment is occurring within the range of students who would always have been in 
the mainstream environment and that new funding programs are a catalyst for 
identifying greater numbers of students already within the mainstream environment. 
(trans., p. 2476) 
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People with Disability Australia made the further point that attending a mainstream 
school ‘does not an inclusion make’, unless adequate support is provided to ensure 
equal participation, rather than just attendance (trans., p. 2477, sub. DR359). Action 
for Community Living (sub. DR330, p. 1) agreed, pointing out that an increase in 
the number of students with disabilities in mainstream schools ‘does not indicate 
that the provision of appropriate disability supports has improved’.  


Inquiry participants also noted that some students with disabilities in mainstream 
schools attend special education units for some or all of their classes (see section 
B.1). Inquiry participants were divided on the advantages and disadvantages of 
separate special education units for school students with disabilities, with some 
citing the presence of special units as a benefit (and even as an achievement of the 
DDA) (Deafness Association of the Northern Territory, sub. 89, p. 3), and others 
viewing them more negatively (Action for Community Living, sub. DR330; 
Queensland Parents for People with a Disability, sub. DR325). 


Benefits of the DDA for other school students 


Inclusive education for students with disabilities, as promoted by the DDA (and by 
long-standing education policies), is intended to benefit all students and not just 
those with disabilities. People with Disability Australia claimed ‘there are so many 
positive benefits to inclusive education, they far outweigh anything else …[and] it’s 
cheaper in the long run.’ (trans., p. 2474).  


Some schools make a feature of these benefits. Yarra Valley Grammar School, for 
example, promotes its education programs for hearing-impaired students as: 


… a great benefit for those with normal hearing as well because they’re learning 
alongside students with a disability. They see the challenges the hearing-impaired 
students face and they’re inspired. … Students do not treat their hearing-impaired peers 
any differently. It’s accepted as a fact of life. (Madden 2003, p. 16) 


Other participants said inclusive education plays an important role in changing 
wider community attitudes about people with disabilities (see chapter 10). The 
Association of Christian Schools (sub. 148, p. 1) said inclusion has ‘changed the 
culture in mainstream schools for the better’, with the whole school community 
benefiting from ‘the more realistic composition of the school population and the 
achievements of the students with disabilities and their contribution to school life’. 
Patricia Malowney said that compared to her own school experiences: 


… it is no longer common for parents to say ‘don’t look’. … Now children know that 
people with disabilities are a normal part of the community, children who are [people 
with a disability] PWD are in mainstream schools when able, and there is not the fear 
that was associated with disability. (sub. DR322, p. 2) 
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Benefits of the DDA in tertiary education 


In tertiary education as in other education sectors, government policies aimed at 
improving participation for students with disabilities pre-date the DDA, making it 
difficult to disentangle the effects of the DDA from other factors. Writing in 1998, 
Shaw (1998, pp. 31-5) said the major benefits of the DDA in tertiary education had 
been the extension and enhanced status of disability liaison officers across virtually 
all institutions, and ‘a strong shift from a moral obligation to a rights-based 
approach to the provision of an equitable education experience’—that is, 
adjustments for tertiary students became a right rather than an ‘act of charity’. Shaw 
concluded that the DDA was ‘becoming a powerful tool in achieving systemic 
change’ with regard to physical access, course curricula and study materials. 
However, it still had some way to go in addressing wider attitudinal issues. 


Devlin (2000, p. 20) identified four routes through which the DDA (among other 
factors) has benefited students with disabilities in Australian universities: 


• better integration of students with disabilities in mainstream schools has flowed 
through into greater participation in universities 


• stronger encouragement of students with disabilities to reach their potential 


• increased awareness of legal rights to participate equally among students and 
their parents 


• increased awareness and willingness among universities to provide accessible 
learning environments. 


Blind Citizens Australia (sub. DR269, p. 2) was more circumspect, arguing that 
although ‘discrimination in some areas such as education may have decreased [and] 
more people with disabilities are trying to access’ education, they are still ‘facing 
barriers’ to full participation. 


In the TAFE sector, the National Student Services Standing Committee 
recommended that all TAFE colleges develop ‘effective mechanisms for addressing 
and, where possible, conciliating complaints from people with disabilities’—that is, 
complaints should be handled internally as much as possible (Coopers and Lybrand 
1995). Most TAFE colleges appear to have implemented this recommendation with 
formal policies on equal access, disability support and complaint resolution.  


Similarly, in universities, the Australian Vice Chancellors’ Committee published 
guidelines for accommodating students with disabilities in universities in 1996 
(updated and expanded in 1998), and many universities have their own guidelines 
and codes as well (Devlin 2000, pp. 11–12). These positive developments appear to 
have been influenced, at least in part, by the presence of the DDA. In turn, they 
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might have influenced the relatively low number of DDA complaints made to 
HREOC about TAFE colleges and universities (see chapter 5).  


Looking at more concrete benefits for individuals, it appears that, unlike outcomes 
for VET students without disabilities, labour market outcomes for TAFE students 
with disabilities did not, on average, improve much as a result of their studies. 
NCVER (2002a, p. 9) found that for TAFE students with a disability who graduated 
in 2000, the proportion in employment (full-time or part-time) increased from 42.6 
per cent before training to just 43.4 per cent after training. By contrast, the 
employment rate for all VET students in 2000 increased from 68.1 per cent before 
training to 76 per cent after training. NCVER suggested this gap may relate, at least 
partly, to the differences between VET students with disabilities and other VET 
students in their chosen field of study and the level of qualifications they attain. 


Identifying the costs of the DDA in education 


The costs of the DDA in education arise most directly from the adjustments and 
supports required to enable participation by students with disabilities. These costs 
are largely quantifiable, in that they are relatively easy to identify as a cost of 
addressing disability discrimination. They include, for example, ramps, teaching 
aides, staff training and specialist education services. Sometimes, an adjustment 
may be as inexpensive as coloured glasses to assist students with dyslexia to read 
(Maureen Mastellone, trans., p. 2272). However, in other cases, adjustment costs to 
enable participation in mainstream schools or tertiary education can be substantial. 
Other, less tangible, indirect costs can also arise in relation to some students with 
severe behavioural or other disabilities. These costs can include stress and 
disruption for other students and staff and are difficult to quantify. 


Based on the costs estimates provided by the different education jurisdictions in the 
education standards’ Regulatory Impact Statement (RIS) (see below), and on that 
document’s estimates of the incremental costs of standards alone, the Productivity 
Commission estimated the overall compliance costs associated with the education 
provisions of the DDA without education standards in place. The lowest possible 
cost for the whole of Australia was $152.6 million (estimated by summing up all the 
lower bound estimates provided by each jurisdiction), and the highest was $2.6 
billion (the sum of all higher bound estimates) (Productivity Commission estimates 
based on The Allen Consulting Group 2003a). This would represent between 0.4 
per cent and 7.6 per cent of total government expenditure on education in 2000-01 
(SCRCSSP 2003). This wide range of cost estimates illustrates the difficulty in 
measuring precisely the costs of compliance with anti-discrimination legislation 
when it is only enforced through complaints. 
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In some cases, the DDA may also have the effect of shifting the incidence of a 
cost—that is, who bears the cost of an adjustment or accommodation. For example, 
if a teacher’s aide is provided in a mainstream school instead of a special school, the 
cost of the aide is incurred in a different location (regardless of whether the cost 
changes in total). Similarly, with regard to non-financial costs, moving a student 
with untreated disruptive behaviour from a mainstream to a special school may 
simply move the disruption (and occupational risks) from one group of students to 
another group (People with Disability Australia, trans., p. 2476). 


Costs of adjustment in schools 


Information on the costs of adjustments for students with disabilities in government 
schools is not readily available, because many of these costs remain ‘hidden’ within 
general education department budgets and services. 


 
Box B.2 Examples of support costs for students with disabilities in 


non-government schools 
1. The most commonly used disability support service for students in Association of 
Independent Schools of Victoria (AISV) schools in 2003 was speech therapy (used by 
89 per cent of students in receipt of State Support Services in AISV schools). This 
service cost, on average, $70 per hour. Other support services used by students with 
disabilities in AISV schools in 2003 included visiting teachers for: 


• students with vision impairments, at an average cost of $80 per hour; 


• students with hearing impairments, at an average cost of $52 per hour; and 


• students with physical disabilities, at an average cost of $48 per hour. 


For all of these support services, the AISV said that State Government programs paid 
$17 per hour, with students’ families and schools covering the remainder of the cost. 


2. William Carey Christian School (NSW) had 39 students with identified disabilities, in 
a school of 1270 students, from kindergarten to Year 12 in 2002. The school spent 
$706 424 (including $528 095 on a special support unit) assisting these students—over 
$18 000 per student with a disability—in 2002. The school received $297 843 from 
Commonwealth and State government programs and $153 770 in student fees to meet 
these costs. Another 348 students with learning difficulties were assisted separately. 


Sources: AISV sub. DR320, pp. 2-3; AACS sub. DR268, attachment 1, p. 4.  
 


In non-government schools, adjustment costs appear to be more obvious. Inquiry 
participants from this sector said the relatively large and rapid increase in the 
number of students with disabilities attending non-government schools (section B.1) 
has strained their resources. Non-government schools associations provided a 
number of examples of high support costs for individual students with disabilities 
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(box B.2). Many of these were ongoing support costs (such as visiting teachers) 
rather than one-off adjustment costs (such as installing a ramp). In regional areas, 
these resourcing issues are compounded by staff and skill shortages (Senate 2002). 


Costs of adjustment in tertiary education 


While possibly not as contentious as adjustment costs in schools, the cost of 
adjustments for tertiary students has increased with the number (and support needs) 
of students with disabilities. These adjustment and support costs relate to individual 
students, or to resources used by many students (sometimes called ‘systemic’ costs).  


Looking at the types of supports provided for individual tertiary students, much of it 
relates to note-taking for students with, for example, vision impairments, hearing 
impairments, deafness, and dyslexia. Devlin (2000, p. 20) notes that note-taking is 
‘an intensive and costly service despite the fact that these days, it is usually 
provided by trained students at lower cost’ than in the past. Assistive technologies 
are also much in demand. Many universities and TAFE colleges have attempted to 
reduce the average cost of these devices by purchasing and then lending them to 
students as needed, rather than purchasing them for individual students to keep. 


Three surveys of disability support costs have been conducted in Australian tertiary 
education during the life of the DDA. In the earliest of these, Andrews and Smith 
(1992) examined expenditure data for 4500 tertiary education students. They 
divided the students into three categories of support needs (low, medium and high), 
based on their functional limitations and academic demands. Andrews and Smith 
estimated that over a third of tertiary students with disabilities (36 per cent) would 
not need any assistance. Over half of the rest required ‘low support’, which 
consisted of systemic, rather than individualised services (for example, car parking 
and examination extensions, but not note-taking) and cost their institution an 
average of $91 per student per annum (in 1992 dollars). The medium group needed 
study materials in certain formats (for example, audiotaped lectures or large print 
copies) but not personal assistance, and cost an average of $391 per student per 
annum. The high cost group needed assistance such as note-takers, interpreters and 
amenuenses. They cost an average of $1147 per student, but ranged between $1000 
and $17,000, per student per annum. There were only a small number of high cost 
students in this survey, but they were not distributed evenly among the institutions 
surveyed. At the time of the survey, funding for their assistance was provided ad 
hoc or came from the institution’s own general revenue. 


Jones (1994) looked at systemic and individual support costs for students with 
disabilities at Swinburne University. Again, the highest costs were for assistance for 
students with hearing impairments who required an interpreter and note-taker, or 
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vision impaired students who needed note-takers and Braille materials. Costs were 
also higher for practice-work and science courses than for humanities courses. For 
example, individual assistance for a science student requiring note-taking and 
audio-taping cost $8400 per year, while a deaf student requiring an interpreter in the 
same science course cost $23 300 per year (in 1994 dollars). 


Devlin (2000, pp. 29–31, 44–5) analysed 1999 expenditure for over 11 000 students 
with disabilities enrolled at 13 Australian universities. Devlin’s results showed high 
variability between institutions, in terms of the number of students with disabilities 
enrolled, and the support services provided to them. Across all 13 universities, 40 
per cent of the students with disabilities required some form of individual support. 
For those students, the average expenditure per student was $832 per year (ranging 
from $437, on average at one university, to $1586 at another). This survey 
highlighted the unpredictability of both student numbers and individual support 
costs for universities each year, making it difficult for them to budget for higher 
cost student assistance needs over longer periods. 


Most Australian tertiary education institutions employ disability support officers. A 
survey of TAFE disability staff in Victoria in 1999 identified the ‘increasing cost of 
support for students’ with disabilities as their main issue of concern. A similar 
survey of disability officers in universities found similar funding problems for 
disability services and equipment, but more disparity between institutions in 
resources and ‘commitment from senior management’. The university survey found 
that each full-time disability liaison officer was responsible for an average of 245 
students with disabilities, but up to 700 students with disabilities at one institution 
surveyed (ATEC 1999 and Boardman 2000, cited in Devlin 2000, pp. 17-19). 


Non-financial costs 


Depending upon the nature and degree of a student’s disability, the non-financial 
costs of inclusive education can include stress for teachers and other education staff, 
and disruption for other students. In many cases, disruption to others is negligible 
(or the effect of the student with a disability on others may be positive). AISSA 
pointed out that problems can arise from perceptions of disruption among parents of 
other students, as well as from real cases of disruption (sub. 135, p. iii). AISSA 
added that in its member schools: 


…there are numerous incidents … in which the behaviour of a student with a disability 
has placed other students and staff at considerable danger of physical harm and/or 
emotional distress. (sub. DR357, p. 2) 


Other participants gave similar examples, although many more argued for the 
benefits of inclusion for other students. Stress and disruption can nevertheless arise 
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from (or be exacerbated by) the lack of appropriate support for the student with a 
disability, rather than from the presence of the student per se (Graeme Taylor, 
sub. DR249, p. 3; People with Disability Australia, trans., p. 2476). In a small 
number of cases, it seems that negative effects on other students and staff may be 
significant, even where adjustments for the student are made. 


Benefits and costs of disability standards in education 


Disability standards in education has been drafted but not yet implemented. It has 
been in development for many years and gone through several drafts. This lengthy 
gestation period has been a significant cost in itself. The current draft disability 
standards contain certain features that may extend or alter the operation of the DDA 
in education (see chapter 14).  


MCEETYA commissioned a cost–benefit review of the current draft standards as 
part of the mandatory Regulation Impact Statement (RIS) process (The Allen 
Consulting Group, 2003a). This review found that the main benefits of the standards 
would be a ‘demonstration effect’ and a ‘greater awareness as to what parents and 
students should expect’. This would lead to improved clarification and 
understanding of the rights of students with disabilities and the obligations of 
education providers; and increased participation and retention rates for students 
with disabilities. However, the review also noted—somewhat paradoxically—that 
these benefits ‘are not related to increased inclusive education, which is occurring 
now without the standards’ (p. 55). 


During negotiations for the standards, several government education departments 
and other education providers expressed concern about the potential implementation 
costs. As part of the RIS process, education providers in all States and Territories 
were asked to provide financial estimates of the costs of complying with the 
proposed standards. Estimated compliance costs differed considerably across States 
and Territories, and across areas of activity. Part of the divergence lay in each 
jurisdiction’s interpretation of the requirements that the standards would impose on 
education providers. Cost differences also arose as a result of some jurisdictions 
attributing some costs to the DDA, while others attributed the same costs to the 
standards. The Allen Consulting Group commented that: 


The variance in costs [of compliance] estimated by jurisdictions indicate that there is 
significant difference in current practice, and difference in what jurisdictions consider 
is compliance with the DDA. (2003a, p. 49) 


Examining the costs estimates provided by each jurisdiction, The Allen Consulting 
Group concluded that the only quantifiable additional costs attributable to standards 
were professional development costs, designed to make education staff aware of 
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their obligations under the standards (table B.11). The Allen Consulting Group 
(2003a, p. 54) estimated the total cost of this compliance, based on staff numbers 
across education sectors, to be $148.9 million, but added that it could be lower, 
depending on staff re-training needs. It also found there might be increased dispute 
costs ‘for a band of private education providers for which it is unclear whether or 
not they will be able to claim the undue hardship’. It said these dispute costs were 
likely to be ‘relatively small’, but did not attempt to estimate them. 


Table B.11 Estimated cost of staff development training for the draft 
disability standards in education, by education sector a 


Education sector Estimated compliance cost


 $ million
Education undefined 4.4
Preschool education 6.2
Primary and secondary education – government 61.2
Primary and secondary education – Catholic 17.4
Primary and secondary education – other non-government 11.3
Higher education (universities) 24.1
TAFE 9.8
Other 14.5
Total 148.9
a Based on the cost of re-training education staff in each sector. 
Source: The Allen Consulting Group 2003a, pp. 53-55. 


Regarding other costs, The Allen Consulting Group (2003a) concluded that 
education providers had ‘incorrectly assumed’ the standards would increase the 
number of students covered by the DDA. However, the standards would use the 
same definition of disability as the DDA, so the number of students would remain 
the same—although The Allen Consulting Group conceded there may be some 
increase in identification due to a ‘demonstration effect’. The Allen Consulting 
Group therefore attributed any increased enrolment costs to the DDA and not to the 
standards. In doing so, The Allen Counsulting Group appears to have overlooked 
the fact that improved participation and retention rates for students with disabilities 
(as a result of the ‘demonstration effect’ it identified from the standards) will mean 
increased adjustment and support costs, if those students are to be adequately 
assisted during their additional years of education. 


On the basis of these findings, The Allen Consulting Group (2003a, p. 59) 
concluded that the benefits of the disability standards would exceed their costs and 
their net impact would be positive. However, they suggested a ‘phased introduction’ 
in some education sectors. The Australian Government has referred these findings 
back to MCEETYA for consideration. 
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C Access to premises and public 
transport 


Physical access has important implications for many areas of life. Access to 
premises and public transport affects the ability of people with disabilities to 
participate in areas of life such as employment, education and recreation. The main 
issues dealt with in this appendix relate to buildings (including public spaces and 
fit-out, often called ‘the built environment’) and transport (including conveyances 
and associated infrastructure).  


Most disability discrimination in access to premises and transport is indirect 
discrimination. This occurs when the same rule or condition applies to everybody 
but has a disproportionate effect on people with disabilities (compared with those 
who do not have that disability) and is not ‘reasonable’ in the circumstances (s.6 of 
the Disability Discrimination Act 1992 (DDA)). Requiring people to enter a 
premises via stairs, for example, could be indirect discrimination because it 
disproportionately disadvantages people using a wheelchair.  


C.1 What is accessibility? 


Under section 23 of the DDA, it is unlawful to discriminate against a person (or 
their associate) on the ground of their disability by refusing to allow access to, or 
the use of, any premises that the public is entitled to use. It is also unlawful to 
discriminate in the terms and conditions of access. However, section 23 also states 
that it is not unlawful to discriminate against a person on the ground of disability if 
making the premises accessible would impose unjustifiable hardship on the person 
who would have to provide access (see chapters 4 and 8).  


‘Accessibility’ refers to the suitability of premises for people with a disability to 
enter and use. ‘Premises’ are defined in s.4 of the DDA to include a structure, 
building, aircraft, vehicle or vessel, as well as a place (whether built on or not) and a 
part of premises. In general, premises are inaccessible if a person with a disability 
cannot use them in the same way or to the same extent as a person without a 
disability can use them. However, different people interpret ‘accessibility’ in 
different ways (box C.1).  
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Box C.1 What does accessibility mean? 
It is difficult to define the term ‘accessible’ because it is necessarily subjective; what is 
adequate or appropriate for one person may not be so for another. It has been 
suggested that people with disabilities are entitled to equivalent access, but there is 
debate as to what this involves. 


The draft Disability Standards on Access to Premises require all parts of premises to 
which the public is entitled or allowed to enter be connected by a network of 
‘continuous accessible paths of travel’ (ABCB 2004). This is defined as an 
uninterrupted route to or within premises or buildings, providing access to all services 
and facilities. It should not incorporate any step, stairway, turnstile, revolving door, 
escalator, hazard or impediment that would prevent it from being safely negotiated by 
people with disabilities (HREOC 1998a).  


Some inquiry participants noted that improving accessibility for people with disabilities 
involved more than making sure they can physically get in and around premises. They 
expressed a desire for ‘access with dignity’ (Maurice Corcoran, trans., p. 1068; Dr 
Harry New, sub. 198, pp. 1–2). 


The Australian Building Codes Board interprets ‘access with dignity’ to mean that 
people with disabilities have ‘access to and within buildings and to the services and 
facilities of a building in a manner which does not devalue or demean them as people’ 
(ABCB 2001, p. 9). The draft disability standards for access to premises are based on 
this interpretation of accessibility. 


Sources: ABCB 2001; ABCB 2004; HREOC 1998a; various submissions.  
 


Accessibility of premises is necessarily about physical access. People with mobility 
and other physical impairments are most affected by physical access barriers, such 
as inaccessible doorways and inadequate manoeuvring areas, ramps or handrails. 
However, people with vision, hearing and cognitive impairments also experience 
access barriers to the physical environment, which might include inadequate 
lighting, a lack of tactile surfaces, a lack of audio systems and jumbled signage. To 
a lesser extent, the construction and maintenance of the physical environment can 
also affect accessibility for people with behavioural disabilities, chemical 
sensitivities, allergies and phobias, among other conditions. 


C.2 Access to premises 


To date, an advisory note on access to premises prepared by the Human Rights and 
Equal Opportunity Commission (HREOC) has been the main source of information 
on people’s rights and responsibilities under the DDA to improve access, although 
draft standards have now been produced. HREOC has also conducted inquiries into 
aspects of access to buildings. For example, an inquiry into access to polling booths 
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was prompted by a complaint after a local government election. Following the 
inquiry, the Electoral Council of Australia agreed to review access and set 
benchmarks for polling booths (HREOC 2000c).   


Disability standards on access to premises 


The DDA was amended in 2000 to allow the formulation of disability standards for 
access to, and use of, any premises that the public or a section of the public is 
entitled or allowed to enter or use. Building owners, developers and local councils 
have long been concerned about the lack of consistency between the DDA and the 
Building Code of Australia (BCA): 


One of the things that we’ve found—or I’ve certainly found in trying to move this work 
on in our community is the fact that the DDA and the BCA aren’t on a common 
ground—there’s a great deal of gap between them—and the consequent standards that 
the BCA calls up don’t come up to scratch in terms of the DDA. (Maroochy Shire 
Council, trans., p. 195) 


The draft disability standards for access to premises and associated documents, such 
as guidelines and the regulation impact statement (RIS), were released for comment 
in January 2004. The draft premises standards comprise the access requirements of 
the BCA that have been revised to make them consistent with the DDA. Under the 
standards, building owners and managers must satisfy the performance 
requirements set out in the access code when applying for building approval.  


The disability standards allow some building owners and managers to claim that 
compliance would impose an unjustifiable hardship and contain criteria for 
assessing the validity of such claims. However, the defence is limited to work done 
on existing buildings. That is, prospective owners and managers of new buildings 
cannot claim unjustifiable hardship when seeking building approval (s.4.1(1)(a)). 
Further, the owners of new and existing buildings cannot apply to HREOC for a 
temporary exemption from the premises standards.  


Building owners and developers have some discretion in how they fulfil the 
requirements of the access to premises standards. They can comply with the deemed 
to satisfy provisions (the detailed prescriptive technical requirements set out in the 
standards) or they may use an alternative solution.  


An administrative protocol has also been developed to assist building control 
authorities (the bodies responsible for building approvals in each jurisdiction) 
implement the requirements of the BCA. It establishes a process for determining 
access requirements in the following cases where discretion is required: 
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• when the owner or manager of a new or existing building proposes using an 
alternative solution 


• when the owner or manager of an existing building requests an exception from a 
requirement of the BCA due to unjustifiable hardship 


• when the owner or manager of an existing building requests an exception from a 
BCA requirement and proposes a building upgrade plan (which sets out plans for 
upgrading the accessibility of an existing building over time). 


The protocol requires that each State and Territory establish access panels to make 
decisions on access-related issues that are referred by a building control authority. 
Adoption of the protocol is not compulsory and States and Territories may use the 
protocol or develop their own mechanisms for determining access-related issues. 


Under article 10 of the protocol, people with disabilities retain the right to lodge a 
complaint of discrimination with HREOC and the courts if they believe that access 
to premises has been or will be compromised by the decision of an access panel.  


Although welcomed by many, the disability standards on premises will have 
limitations. First, the BCA addresses only access to new buildings or existing 
buildings undergoing major renovations. It does not address existing buildings not 
undergoing major renovations, space around buildings or internal fit-out. It also 
does not apply to public picnic areas, street furniture on the pavement, etc. These 
aspects of access to premises will continue to be subject to the provisions of the 
DDA. Second, the disability standards will not include accessible emergency egress 
and way finding within buildings. These areas are the subject of further research 
(Australian Building Codes Board, sub. 153). 


A third issue, raised by some States and Territories, was the concern that the 
disability standards could set a lower standard than State and Territory access 
requirements (see chapter 14). 


Fourth, even though the BCA contains access provisions for some types of private 
housing, (for example, the entrance and common areas of multi-unit developments 
must be accessible) the disability standards will not apply to private housing. A 
number of inquiry participants (Marrickville Council, sub. 157; Physical Disability 
Council of NSW, sub. 78; Leichhardt Council Disability Access Committee, 
sub. 75; Independent Living Centre NSW, sub. 92) criticised the draft premises 
standards on this basis. 


Inquiry participants were also concerned about the administrative protocol, 
particularly that it could be a time-consuming process which causes substantial 
delays in building approvals (Marrickville Council, trans., p. 2410; Property 
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Council of Australia, trans., p. 3005) and that decisions by access panels provided 
little certainty for building owners and managers because they were subject to 
complaints (Property Council of Australia, trans., p. 2994). 


Benefits of the disability standards on access to premises 


The draft premises standards are largely aimed at improving access for people with 
mobility disabilities, although some provisions will also improve access for people 
with vision and hearing impairments. The RIS for the disability standards identifies 
a number of benefits of increasing the accessibility of buildings, including increased 
access to employment, higher income levels and increased access to leisure and 
social activities for people with disabilities.  


It was not possible to quantify all the benefits associated with improving 
accessibility. Estimates for increased income and reduced costs of living were 
presented in the RIS. A number of other benefits, such as lower transactions costs of 
ensuring and enforcing compliance with the DDA, and increased certainty and 
consistency for building owners and managers, people with disabilities and other 
stakeholders (such as the elderly and parents with prams), were not quantified.  


Increased income 


Estimates of the increase in income associated with greater employment of people 
with disabilities were based on the methodology used by Frisch (1998a) who 
estimated the effect of the increased participation of wheelchair users in the 
workforce. He assumed that improving the accessibility to buildings would raise the 
number of wheelchair users participating in the workforce by 12 000 (double the 
current number). This in turn, would allegedly increase income levels by $300 
million each year (assuming each had an average productivity level of $25 000) 
(Frisch 1998a). 


There is little empirical evidence to suggest that improving the accessibility of 
buildings leads to better employment opportunities for people with disabilities. 
Studies in the United States found that improving accessibility had no effect on the 
participation of people with disabilities in the workforce (ABCB 2004). The base 
case scenario presented in the RIS assumed an increase of 50 per cent over the 
current participation rate (that is, half that assumed by Frisch), which implied 
benefits to the economy of $150 million per annum (table C.1). The Frisch estimate 
of a 100 per cent increase in participation was used as an upper bound scenario, 
while the lower bound scenario of no increase in income was based on the US 
experience (table C.1).  
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Reduced costs of living 


Frisch (1998a) also suggested improving accessibility could lead to lower living 
costs. He used a ‘willingness to pay’ approach to valuing the benefits of reducing 
the living costs of people with disabilities that assumes that people could ‘insure’ 
against the hardships of an inaccessible environment. The amount a risk neutral 
individual would be willing to pay is given by the formula: 


    Willingness to pay = probability of loss x value of the loss. 


Frisch’s original analysis used the proportion of the population currently using 
wheelchairs (0.5 per cent) as the probability of an individual requiring an accessible 
environment at some stage of their lives. Frisch (1998a) assumed the loss caused by 
an inaccessible environment was 20 per cent of income. 


Using these assumptions, Frisch estimated that the average person should be willing 
to pay 0.1 per cent of their income each year to ensure that their environment 
(including buildings) was accessible. Assuming a population of 17 million and 
average income of $30 000, the aggregate willingness to pay for an accessible 
environment was $510 million each year (table C.1). 


Table C.1 Summary of quantified benefits and costsa 


 Base case Upper bound Lower bound 


 $m $m $m 
Benefits    
 Increased income 150 300 0 
 Reduced costs of living 969 1 163 510 
 Total 1 119 1 463 510 
    
Costs    
 New buildings 694 694 376 
 Renovations 800 955 800 
 Lost lettable space (renovations) 312 312 312 
 Total 1 806 1 961 1 488 
a Annual values. 
Source: ABCB 2004. 


Frisch’s estimate was used as the lower bound scenario for assessing the benefits of 
the draft premises standards in the RIS because:  


• the probability of needing an accessible environment used (the proportion of the 
population in wheelchairs) was considered conservative—it does not account for 
people with ambulant disabilities or hearing or vision impairments 
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• it ignores any amounts people might be prepared to pay for altruistic reasons—to 
prevent friends, family and others experiencing an inaccessible environment. 


The base case scenario presented made two changes to the method used by Frisch: 


• the incremental cost of inaccessible buildings was assumed to be 10 per cent of 
income, not the 20 per cent used by Frisch 


• the probability of needing an accessible environment was taken to be the 4 per 
cent of persons who cannot use public transport as a result of their disability. 
However, wheelchair users were assumed to obtain substantially larger benefits 
than other groups from the implementation of the standards (ABCB 2004).  


Based on these assumptions, the total benefits in the base case were assumed to be 
$969 million each year—each wheelchair user would obtain cost reductions of 10 
per cent of assumed income, or $3000 per annum, while the remaining affected 
group would obtain cost reductions of 4 per cent of assumed income, or $1200 per 
annum (ABCB 2004).  


An upper bound, which accounts for the general risk averse nature of people and 
any additional amounts people might pay for altruistic reasons, was estimated to be 
$1163 million each year (ABCB 2004). 


Costs of the disability standards on access to premises 


Conceptually, the standards can be regarded as imposing no additional costs—they 
merely make the existing legislative requirements in the DDA transparent (that is, 
the costs are attributable to the DDA, not the standards). However, in practice, it is 
expected that adopting the standards will substantially increase the costs of builders. 
According to the analysis contained in the RIS, few building owners and developers 
comply with the DDA.  


Case studies were conducted for the RIS to assess how the draft premises standards 
would affect the costs of different types of buildings (table C.2). The analysis shows 
that the proposed standards will have the biggest relative effect on small buildings, 
especially two storey offices and restaurants. For example, the cost of constructing 
new two storey office blocks is estimated to rise by almost 63 per cent. Similarly, 
the cost of upgrading a two storey office block is expected to rise by 60 per cent. 
Driving these costs is the requirement to install lifts in buildings with more than one 
storey. By contrast, the draft standards are expected to have little relative effect on 
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the costs of large buildings, such as large horizontal spread shopping centres, hotels 
with three or more storeys, and medium to large theatres and stadiums.1 


Table C.2 Incremental costs of applying draft premises standards 


 Generic 
building cost 


Regulation 
costs 


Proportional 
increase 


 $’000 $’000 % 
New buildings    
 Single storey holiday accommodation 150 9.4 6.3 
 7 storey accommodation with lift 13 200 121.1 0.9 
 2 storey office 300 188.8 62.9 
 Large horizontal spread shopping centre 85 000 118 0.1 
 2 storey restaurant 500 207.5 41.5 
 2 storey school building 3 200 218.4 6.8 
 10 000–15 00 seat stadium 150 000 499.3 0.3 
    
Full upgrade on existing buildings    
 Single storey holiday accommodation 40 19.3 48.2 
 2 storey B&B 70 59.8 85.4 
 3+ storey 350 room hotel with lifts 9 000 193.5 2.1 
 2 storey office 100 60.3 60.3 
 Single storey shop 30 17.2 57.3 
 500 seat theatre 2 000 16.7 0.8 
 10m lap pool 50 15 30.0 
    
Partial upgrade on existing buildings    
 3 storey accommodation with no lift 
 (common areas) 


360 23.7 6.6 


 2 storey office 40 56.2 140.6 
 Large horizontal spread shopping centre  8 000 29.5 0.7 


Source: ABCB 2004. 


Aggregate costs presented in the RIS were estimated by combining the cost 
estimates from the case studies with data on the number and type of building 
approvals in a year. These cost estimates are especially sensitive to assumptions 
made about lifts installed in two storey offices and restaurants. The base case costs 
for new buildings ($694 million) assume that all two storey offices and restaurants 
will have to include a lift because as new buildings, the unjustifiable hardship 
defence is not available. The lower bound case ($376 million) assumes that stair 
lifts can be installed in some buildings. The base case for existing buildings ($800 
million) assumes that some will successfully argue installing a lift will impose 


                                              
1 The Property Council of Australia criticised the cost estimates contained in the RIS for 


underestimating the costs associated with making new and existing buildings accessible (trans., 
p. 3006 and p. 3013). 
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unjustifiable hardship. The upper bound case ($955 million) assumes that all 
existing two storey buildings are required to install lifts. 


The RIS also included the loss in lettable space for existing buildings, estimated at 
$312 million each year.2 The figure is based on a professional quantity surveyor’s 
judgement that around 4 per cent of lettable space in existing buildings will be lost 
to accommodate changes such as wider corridors, larger numbers of accessible 
toilets, etc., and ABS estimates of the value of renovations and alterations to 
existing buildings ($7.8 billion in 2002). 


Based on these estimates, the overall costs of complying with the draft premises 
standards will vary between $1488 million and $1961 million each year, with $1806 
million taken as the base case.  


The analysis contained in the RIS suggests the compliance cost effect is likely to 
fall disproportionately on the small business sector which might be expected to be 
the predominant users or owners of smaller buildings. The high costs associated 
with two storey buildings may lead to reductions in the amount of building activity 
for these types of buildings. This could result in construction of more 
suburban/office ‘mall’ complexes at the expense of traditional strip 
shopping/commercial centres. This could have perverse access effects because such 
malls tend to be less accessible from a public transport perspective (ABCB 2004). 


At a broader level, the overall level of building activity is expected to fall, in turn 
negatively affecting employment in the wider economy. When the price of an input 
(in this case the building) rises, demand for complementary inputs (such as labour) 
falls. Further, an increase in the cost of buildings reduces real income overall, thus 
lowering demand in general (ABCB 2004).  


Effects of the DDA on access to premises 


It is difficult to measure objectively how easily people with disabilities move 
around in the built environment and what effect, if any, the DDA has had on 
improving accessibility because there is little quantitative information available: 


HREOC is not aware at this point of any statistical information on the proportion of 
Australia’s built environment accessible to people with disabilities as at 1993, 2003 or 
intervening points. (HREOC, sub. 143, p. 69) 


Policy makers in this area largely rely on anecdotal evidence which, although 
subjective, indicates the nature and extent of difficulties faced by people with 
                                              
2 The costs of additional space requirements for new buildings were included in the aggregate 


estimates of the costs to new buildings.  
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disabilities. This evidence can also be useful for assessing the extent of changes 
over time, although it must be interpreted carefully (box C.2).  


 


 Box C.2 The difficulties with available data 


It is difficult to measure the extent to which people with disabilities can access 
premises and public transport, and to determine whether there has been any 
improvement in access since the introduction of the DDA. The evidence presented 
must be interpreted carefully for a number of reasons. 


First, in most cases, the data measure the use of premises and public transport, not 
the level of access. It is tempting to conclude that a low level of use by people with 
disabilities means that physical access is restricted. However, there may be other 
reasons for people with disabilities not using premises and transport—for example, 
some people with multiple or severe disabilities cannot use even ‘accessible’ public 
transport or premises. Other reasons include:  


• differences in preferences between people with and without disabilities 


• lower incomes (which might restrict the opportunities for people with disabilities to 
participate fully in the provision and consumption of goods and services, and reduce 
their use of premises and transport) 


• the lack of public transport services in some areas 


• the inaccessibility of goods and services. People with a hearing impairment, for 
example, might not attend a cinema that is physically accessible because the films 
do not have captioning. 


Second, it is difficult to attribute any improvements in physical accessibility to the DDA. 
The owners and operators of premises and public transport services might have 
improved accessibility for other reasons, such as: 


• increased demand by people with disabilities, driven by factors such as the ageing 
of the population  


• international trends that affect the supply of equipment—for example, the availability 
of physically accessible trains from overseas, which may lower costs. 


Third, the DDA does not operate in isolation. State and Territory governments also 
have anti-discrimination laws that aim to reduce discrimination on the ground of 
disability. Improvements in physical accessibility might also be attributed to these laws.  
 


Data on complaints show that HREOC received 36 complaints about access to 
premises in 2002-03 (4 per cent of total complaints). The number of complaints 
received and the share of total complaints varied between 1992-93 and 2002-03, 
although the data suggest a decline from 1996-97 (figure C.1). However, this 
‘improvement’ is not conclusive. Only small numbers of complaints are made each 
year, and they might not reflect the experiences of people who do not formally 
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complain. Other factors, such as access to the complaints system, might also affect 
the number of complaints (see chapters 5 and 13). 


Figure C.1 Complaints made under the DDA about access to premises, 
1992-93 to 2002-03  


0


20


40


60


80


100


120


1992-93
1993-94


1994-95
1995-96


1996-97
1997-98


1998-99
1999-00


2000-01
2001-02


2002-03


N
um


be
r o


f  
co


m
pl


ai
nt


s 


0


5


10


15


20


25


30


Pe
r c


en
t o


f t
ot


al


Access to premises Complaints as percentage of total


Data source: HREOC annual reports 1992-03 to 2002-03. 


Given the problems with data, this section relies on evidence from inquiry 
participants. Most inquiry participants acknowledged an improvement in the 
accessibility of premises, which they attribute to the DDA. However, there are 
contrasting views on the extent of the improvements (box C.3). Some participants 
regarded the improvements to be substantial, while others argued that some 
improvement had been made, but that much more change was needed. 
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Box C.3 Inquiry participants’ views on accessibility of premises  
Some inquiry participants regarded the improvements to be substantial: 


It is undeniable that the DDA has improved access to public premises. (Leichhardt Council 
Disability Access Committee, sub. 75, p. 5) 
The DDA has been the impetus for the introduction of changes which have dramatically 
improved access to the physical environment for people with disabilities. Though 
improvements in accessibility have been predominantly to access for people with physical 
disabilities, we have been able to use the DDA to support our advocacy for measures to 
create an accessible physical environment for blind people including the provision of tactile 
ground surface indicators, audible announcements on public transport and braille and tactile 
signage. (Blind Citizens Australia, sub. 72, p. 22) 
… access to premises was one of the major barriers to participation. With the adoption of the 
DDA and further refinement of Australian Standards codes, the building industry and 
architects have become much more aware of planning and building to eliminate barriers. … 
We are spoiled for choice when we go to town today for which toilet to use. That change is 
tremendous. (Becky Llewellyn, sub. 9, pp. 3–4) 


On the other hand, other inquiry participants argued that much more was needed: 
Whilst the accessibility to public places has improved there still remains some difficulties. 
The current provision of access to premises is focused on the provision of the minimum 
standards. In some areas this does not allow for independently functional access for people 
with disabilities. (Northern Territory Disability Advisory Board, sub. 121, p. 5) 
The DDA has improved access to public premises to some extent, but not as much as we 
would have expected in the 10 years of its life span. (Robin and Sheila King, sub. 56, p. 11) 
The Building Code of Australia, and the relevant Australian Standards that it calls up, are 
insufficient in themselves to provide compliance with the DDA. … The Act has served the 
community well in drawing attention to the issues, but more needs to be done to ensure 
compliance. (Independent Living Centre New South Wales, sub. 92, pp. 5–6)  


 


C.3 Access to public transport  


The Disability Standards for Accessible Public Transport (the transport disability 
standards) and the accompanying guidelines (which assist users to interpret the 
standards) commenced on 23 October 2002. They superseded the advisory note 
which had been used to inform and educate people about their rights and 
responsibilities under the DDA.  


Together, the disability standards and guidelines establish minimum accessibility 
requirements that must be met by providers and operators of public transport 
conveyances, infrastructure and premises. Some forms of public transport, such as 
dedicated school buses, are exempt from the standards. Accessibility issues covered 
by the transport disability standards include access paths, manoeuvring areas, ramps 
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and boarding devices, allocated spaces, handrails, doorways, controls, symbols and 
signs, fare payment and information provision. 


The transport disability standards include a timetable for compliance, with target 
dates set at 5, 10, 15 and 20 years from the date the standards commenced. 
However, there is some flexibility for meeting these targets. The standards allow 
operators to claim unjustifiable hardship and contain criteria for assessing the 
validity of unjustifiable hardship claims. HREOC argued: 


… no reference to unjustifiable hardship would have been required in the accessible 
public transport standards … if the timetable adopted for all operators had reflected the 
longest replacement schedule for any small rural operator in Australia. HREOC and 
other parties to the negotiation however did not consider this approach more conducive 
to the achievement of the objects of the DDA than adopting a timetable which it was 
recognised most, but not all, operators could meet, with provision for an unjustifiable 
hardship defence to deal with exceptional cases. (sub. 219, p. 27) 


Further, when the transport disability standards were introduced, the DDA was 
amended to give HREOC the power to grant temporary exemptions to the transport 
standards. These exemptions were introduced to provide flexibility for transport 
operators, some of whom might experience hardship in meeting the deadlines 
specified by the standards. It was hoped that allowing exemptions would reduce the 
likelihood of operators making no changes in the hope that they would be able to 
successfully argue unjustifiable hardship if a complaint was lodged against them.  


Exemptions are granted only following public consultation and are generally subject 
to conditions and reporting requirements. The companies operating trams in 
Melbourne, for example, were granted a five-year exemption on the condition that 
they commenced the introduction of low-floor accessible trams (HREOC 2003g).  


The only formal means of ensuring compliance with the transport disability 
standard is through a complaint to HREOC. The Accessible Public Transport 
National Advisory Committee was given the task of developing a reporting 
framework by which compliance by State and Territory transport agencies will be 
monitored. However, it is not clear when the framework will be finalised and data 
available for the public. There are no penalties for not achieving the milestones set 
out in the standards, but non-compliance could be expected to be considered in any 
subsequent complaint. 


Inquiry participants criticised the transport disability standards on a number of 
grounds. First, the standards give transport operators and providers up to 30 years to 
comply, which some participants argued disadvantaged people with disabilities. 
Action for Community Living submitted: 
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The timeline to make all public transport accessible is very lenient on service providers 
and very disappointing to people with disabilities. (sub. DR330, p. 2) 


Blind Citizens Australia expressed similar views: 
In relation to transport standards, the timeframe for implementation effectively 
precludes people with disabilities from lodging complaints regarding access barriers 
which could be remedied quickly and economically. (sub. DR269, p. 30) 


Second, some participants argued that the standards do not provide certainty for 
transport operators or people with disabilities. For example, the Victorian 
Government (sub. DR367, p. 22) stated that there ‘is no hierarchy of compliance 
with the standards, establishing priorities’. That is, the standards provide no 
guidance on which features of the public transport system should be upgraded first 
(trains versus trams, for example). However, it could be argued that the standards 
provide transport operators with the flexibility to establish their own priorities.  


Blind Citizens Australia was critical of equivalent access options, which it argued 
created uncertainty: 


The standards also do not preclude a service provider coming up with an alternative 
solution for access which may not be appropriate. Whether this alternative solution 
complies with the standards will be an issue in dispute. Only after this issue is satisfied 
can the issue of whether the alternative solution is discriminatory be addressed. (sub. 
DR269, p. 30) 


Third, the transport disability standards do not cover all forms of public transport. 
Inquiry participants, such as the South Australian Government (sub. DR356) and 
Tasmanians with Disabilities (trans., p. 2177), were concerned that the standards do 
not apply to small aircraft (those with 30 seats or less) which limits people with 
disabilities’ access to areas within those states. Further, operators of small aircraft 
(such as Kendell Airlines and AirNorth) applied and received temporary 
exemptions from the general provisions of the DDA (specifically sections 23 and 
24). However, both exemptions were granted for limited periods—five years (the 
longest period for which an exemption can be granted) and two years respectively—
with conditions that both airlines report to HREOC on ways to overcome barriers to 
carrying people with disabilities. 


Benefits of disability standards on accessible public transport 


The direct benefit of accessible public transport is the additional revenue generated 
by increased use of public transport by people with disabilities and other members 
of the community (such as parents with children in prams). These revenues, 
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estimated at $456 million for buses and $135 million for trains over 20 years, were 
included in the analysis of costs described below (table C.3).  


The RIS identified some indirect benefits including the reduced costs of providing 
home services to people with disabilities (such as home visits by social workers, 
doctors, meal delivery services etc) and the increased employment of people with 
disabilities. As discussed above, it is difficult to attribute these indirect changes, 
especially increases in employment, to changes in the physical environment (in this 
case the accessibility of public transport) and even more difficult to quantify them. 
The estimates for Australia presented in the RIS were obtained by adjusting data 
from the United Kingdom for relative populations and exchange rates. These cross 
sector benefits were estimated to range between $1353 million and $5267 million 
over 20 years, with a base scenario of $2655 million (table C.3).  


Costs of disability standards for accessible public transport 


Estimates of the costs of modifying Australia’s public transport network were based 
on information provided by States and Territories, which are the owner/operators of 
public transport services in most jurisdictions. This information was incorporated 
into the RIS that was released for comment at the same time as the draft standards. 
The estimates were criticised by some parties for over-estimating the cost of 
implementing the standards, while in other instances for under-estimating the costs. 
The disability community was disappointed that it was not possible to evaluate 
independently the information provided. It was also critical of the variation in cost 
estimates across jurisdictions: 


Some suggested that, as well as reflecting the different physical, economic and 
regulatory environments of transport operation, the discrepancies reflected different 
political, ideological and cultural environments in the various States and Territories. 
(Attorney-General’s Department 1999, p. 18) 


The data provided by States and Territories were used in the analysis in the RIS 
despite these concerns, because is was not feasible at the time to obtain the data 
from other sources. Estimates showed that the net incremental cost (calculated as 
the incremental capital and recurrent costs less incremental revenue) of making 
Australia’s public transport network accessible for people with disabilities was 
around $3745 million over 20 years (in 1998 prices) (table C.3). This comprises 
costs such as purchasing extra buses ($693.4 million), modifying rail and bus 
infrastructure ($767 million and $628 million respectively), and retro-fitting trains 
and trams ($88 million and $68 million respectively) (Attorney-General’s 
Department 1999).  
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Table C.3 Summary of quantified benefits and costs 


   Annual amounts 


 $m 
Benefits    
 Base case   2655 
 Upper bound   5267 
 Lower bound   1353 
    
Costs    
 Buses   2738 
 Ferries   57 
 Taxis   129 
 Trains   739 
 Trams   82 
 Total   3745 


Source: Attorney-General’s Department 1999. 


The net effect of implementing the transport standards thus ranges from a net cost 
of $2391 million to a net benefit of $1523 over 20 years (Attorney-General’s 
Department 1999). However, as noted in chapter 6 cross sector benefits do not 
necessarily represent net benefits to society but are merely transfers from one group 
or part of government to another. 


Effects of the DDA on access to public transport 


Approximately 1.6 million people with a disability used public transport in 1998. 
This is less than half (46.7 per cent) of all people with a disability (ABS 1999b). 
Data seem to suggest that this low use is not necessarily because of lack of access.  


Almost three million people with disabilities (87.3 per cent) can use at least some 
form of public transport, although some may have a degree of difficulty in doing so. 
Over two million people with disabilities (65.6 per cent) can use all forms of public 
transport with no difficulty and a further 80 500 people with disabilities (2.4 per 
cent) can use some forms of public transport without any difficulty. In total, almost 
2.3 million people with disabilities (68 per cent) have no difficulty using at least 
some forms of public transport (table C.4). Only 12 per cent of people with 
disabilities (or 396 700) cannot use any form of public transport, while a further 
1 per cent (31 300) do not leave home. 


The main purpose for public transport use by people with disabilities in 1998 was to 
attend work, school or an educational institution (reported by 40 per cent of people 
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with disabilities as their most recent journey) (ABS 1999b). Other reasons included 
shopping, visiting relatives and friends, and visiting the doctor (figure C.2).  


Figure C.2 Main purpose for public transport use by people with 
disabilities, 1998a 


Attending work, 
school or educational 


institution
41%


Shopping
22%


Visiting relatives or 
friends
11%


Visiting medical 
specialist


6%


Other activity
12%


Visiting general 
practitioner


8%


a People aged 5 years and over, living in households. 
Data source: ABS 1999b, cat. no. 4430.0. 


Public transport is most accessible for those people with a disability who have a 
mild core activity restriction or no specific restriction.3 Over half of people with a 
disability who use public transport fall into these categories. By contrast, only 7 per 
cent of people with a disability who use public transport have a profound core 
activity restriction (figure C.3). 


                                              
3 Core activities comprise communication, mobility and self-care.  
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Figure C.3 People with a disability who use and do not use public 
transport, by disability status, 1998a,b 


0 5 10 15 20 25 30 35


Profound core activity
restriction


Severe core activity restriction


Moderate core activity
restriction


Mild core activity restriction


All with no specific restriction


Per cent


Uses public transport Does not use public transport


a Persons aged 5 years and over, living in households only. b Core activities comprise communication, 
mobility and self care.  
Data source: ABS 1999b, cat. no. 4430.0. 


As would be expected, people with a profound core activity restriction comprise a 
larger proportion of those people with disabilities who do not use public transport. 
However, the shares of all other groups (no restriction, mild, moderate, and severe 
restriction) do not differ markedly between those who do use public transport and 
those who do not use public transport.  


Getting ‘to and onto’ stops and stations, and getting ‘into and out of’ vehicles and 
carriages because of steps caused most concern for those people with disabilities 
using public transport (as reported by 443 100 people, or 13.1 per cent). Getting ‘to 
and onto’ stops and stations was the second largest cause of difficulties (reported by 
297 700 people, or 8.8 per cent) (table C.4). 
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Table C.4 Difficulties experienced by people with disabilities who use 
public transport, 1998a 


 Persons Proportion of total


 ‘000 Per cent
Has difficulty using public transport  
 Getting to/on to stops/stations 297.7 8.8 
 Getting into/out of vehicles/carriages, due to:   
  Steps 443.1 13.1 
  Doors 101.4 3.0 
  Other reasons 82.4 2.4 
 Inadequate access to toilets 26.0 0.8 
 Crowds/lack of space 64.9 1.9 
 Poor ventilation 16.3 0.5 
 Lack of seating/difficulty standing 144.8 4.3 
 Pain/discomfort when sitting exacerbates condition 166.7 4.9 
 Cognitive difficulties 64.4 1.9 
 Behavioural difficulties 43.8 1.3 
 Fear/anxiety 112.1 3.3 
 Sight problems 49.2 1.5 
 Other 249.6 7.4 
 All who have difficulty using public transportb 1050.7 31.1 
Has no difficulty using public transport 2296.5 68.0 
Does not leave home 31.3 0.9 
Total 3378.5 100.0 
a People aged 5 years and over, living in households. b Total may be less than the sum of the components as 
persons may have more than one difficulty. 
Source: ABS 1999b, cat. no. 4430.0. 


Some more recent information is available from the General Social Survey (GSS) 
conducted by the ABS. Although these data are not comparable with that from the 
Survey of Disability, Ageing and Carers, they also indicate that the proportion of 
people with disabilities encountering problems with transport generally is not large, 
but that it is much greater than it is for people who have no disability or long term 
health condition. For example, the GSS showed that in 2002 10 per cent of people 
aged between 18 and 64 years of age who have a core activity limitation reported 
that they cannot or often have difficulty getting to the places needed (table C.5). 
Similarly, 17.7 per cent of people 65 years of age or more who had a core activity 
limitation experienced difficulties getting to the places they needed.  
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Table C.5 Access to transport by disability status, 2002 


  
Persons with a disability 


Persons with 
no disability 


 


  
Core activity 


limitation 


Schooling/
employment 


restrictiona 


No specific 
limitation or 


restriction 


or long-term 
health 


condition All persons 


 % % % % % 
Persons aged 18 to 64 years 
 Can easily get to the 
 places needed 


71.7 76.2 87.6 87.6 85.4 


 Cannot, or often has 
 difficulty getting to the 
 places needed 


10.0 5.4 2.6 2.1 3.2 


      
Persons aged 65 years and over 
 Can easily get to the 
 places needed 


59.0 .. 84.4 88.9 78.5 


 Cannot, or often has 
 difficulty getting to the 
 places needed 


17.7 .. 3.9 2.8 7.5 


a Employment restrictions relate to persons aged 18–64 years only, and schooling restrictions relate to 
persons aged 18–20 years only. .. Not applicable. 
Source: ABS 2003. 


Changes since the Disability Discrimination Act 


ABS data show an increase in the number of people with disabilities using public 
transport between 1981 and 1998—1.1 million in 1981 compared with 3.3 million 
in 1998 (figure C.4). Over three quarters of people with disabilities (78.4 per cent) 
did not use public transport in 1981. By 1998, this proportion had fallen to 53.3 per 
cent. The proportion of people with disabilities reporting difficulties using public 
transport has changed little over the period (33.3 per cent in 1981, 31.1 per cent in 
1998). However, this might reflect that the implementation of accessible transport 
has mostly occurred since 1998. 
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Figure C.4 People with disabilities who experience difficulties using public 
transport,a 1981 and 1998 
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a People aged 5 years and over, living in households only. 
Data sources: ABS 1981, cat. no. 4343.0; 1999b, cat. no. 4430.0. 


Inquiry participants had mixed views on progress in achieving accessible public 
transport. Some argued that there have been marked improvements, largely driven 
by the DDA. Others acknowledged improvements in public transport accessibility, 
but noted that improvements are limited to particular areas, or have been made at 
the expense of reductions in other areas. Other inquiry participants argued that there 
have been few improvements in the accessibility of public transport (box C.4).  


With accessible public transport being phased in over a long period of time, it is not 
surprising that the views of participants vary so widely. Some sections or regions 
are bound to get ahead of others, particularly where transport providers are 
focussing their efforts on particular routes over others. HREOC (sub. 143, p. 64) has 
provided a summary of improvements in public transport accessibility, stating that:  


• Almost 25 per cent of publicly operated and 20 per cent of privately operated 
metropolitan buses are accessible. Around 6 per cent of non-metropolitan buses 
are accessible, although this is improving. 


• Nationally, 7 per cent of metropolitan taxis and 9 per cent of non-metropolitan 
taxis are accessible (box C.5). 
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• Almost 100 per cent of metropolitan rail carriages provide some access even if 
not in full compliance with the standards. The figure for non-metropolitan rail 
carriages is lower but still exceeds the five year, 25 per cent target. 


• Rail station access appears to have exceeded 25 per cent for physical access in 
all jurisdictions either for independent or assisted access. 


• All seven trams in Sydney and 95 trams in Melbourne (or 20 per cent) are 
accessible.  


 
Box C.4 Inquiry participants’ views on public transport accessibility 
Some inquiry participants considered the DDA has promoted improvements: 


The Act has certainly been very useful in achieving systemic change for people with 
disability in particular areas of everyday living, including public transport …(National Ethnic 
Disability Alliance, trans., p. 1430) 
… access on public transport has improved. Maybe that’s because of legislation within the 
State area, as well as the federal, because that has improved dramatically. (Dennis 
Denning, trans., p. 134) 


Other inquiry participants noted both gains and losses: 
Blind people have noticed improvements in some aspects of access to public transport since 
the enactment of the DDA … However, transport is an area in which gains in some areas 
have been offset by losses in others. For blind people, there have been gains in the areas of 
access to timetable information and ticketing and audible announcements on trains. 
However, other trends in transport services are making public transport less safe and thus 
less accessible for blind people. For example, transport operators are reducing staff at 
railway and bus stations without providing other means to assist blind travellers. (Blind 
Citizens Australia, sub. 72, p. 22) 
The majority of the attention has been on rolling stock and access issues related to boarding 
the conveyances. … no formal arrangement has been proposed to inform cooperation 
between the range of players that collectively control and maintain the assets that support 
transport stock. This includes footpath and road maintenance and improvements along with 
other pedestrian and traffic facility management. (Marrickville Council, sub. 157, p. 11) 
Public transport is significantly more accessible than it was before the question of access 
was first raised under the Disability Discrimination Act. That said, people with disabilities 
argue that it is still inadequate. Improvement in access has mainly occurred in cities and is 
not yet anywhere near achieving ‘ordinary’ access. (Department of Family and Community 
Services, sub. DR362, p. 15) 


Some inquiry participants failed to recognise any improvement: 
… things have not changed a lot for us in the last 10 years in public transport. (Barb Edis, 
trans., p. 1838) 
In Tasmania, regional and rural areas receive greatly reduced transport services… 
Accessible transport in many of these areas is non-existent. … The provision of accessible 
bus services is thought to be decades away due to the ability to claim ‘unjustifiable hardship’ 
on the grounds of economic viability. (Advocacy Tasmania, sub. 130, p. 4)  
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Box C.5 Wheelchair accessible taxis 
HREOC conducted an inquiry on wheelchair accessible taxis (WAT) after complaints 
from people with disabilities. The final report encouraged: 


• regulators in all jurisdictions to monitor performance more stringently 


• education authorities and transport regulators to find alternative (and perhaps more 
appropriate) means of transport for children with disabilities 


• transport regulators to examine cost offsets for ‘universal taxi’ designs 


• industry and government to promote the mainstream use of accessible taxis. 


According to the Australian Taxi Industry Association, the data from HREOC 
understate the accessibility of taxis. It estimated that 8.1 per cent of all taxis were 
wheelchair accessible, based on data from six jurisdictions. Further, the proportions of 
WAT are generally higher in regional areas than metropolitan areas where these data 
are available (table). 


Wheelchair accessible taxis as a share of total taxis (per cent) 
 NSW Vic Qld WA SA ACT 


Metropolitan 5.9 6.1 11.5 8.0 7.8 10.8 
Regional 14.5 12.9 13.0 7.0 na .. 
na not available.  .. not applicable 


It argued further that despite the increase in WAT, the regulations governing these 
licences provided few incentives for drivers to operate these services: 


In all States and Territories at virtually anytime there are additional WAT licences available 
for issue if there were operators who wished to enter this segment of the taxi industry. A 
critical factor influencing this decision making is the pricing structure for the carriage of 
wheel chair dependent passengers as determined by the State and Territory regulators. The 
extra time involved in loading and unloading such passengers is generally not reflected in 
these fare structures. (Australian Taxi Industry Association, sub. DR311, p. 1)  


Some States and Territories are taking steps to improve the performance of their WAT 
services. For example, a special committee of the NSW Taxi Council, established to 
improve WAT service in that State, published and distributed the ‘Wheelchair 
Accessible Taxi Radio Procedures Handbook’ to all drivers and operators. Each 
network monitors the behaviour of its drivers. Drivers not accepting radio bookings 
must prove that they are providing sufficient service to wheelchair passengers. Those 
not showing proof are issued warnings and penalties if necessary.  


Sources: ATIA (pers. comm., 7 April 2004); ATIA (sub. DR311); HREOC 2002e.  
 


HREOC (sub. 143, pp. 64–5) also identified areas for improvement, including: 


• local and State government coordination to ensure accessible transport services 
are matched with accessible local infrastructure (such as bus stops and access 
paths connecting with rail stations) 
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• the response times of accessible taxis (see box C.5)’ 


• access for passengers using wheelchairs to regional and rural air services.  


Additional data for some jurisdictions are presented in box C.6. 


 
Box C.6 Accessible public transport services 


New South Wales 


• 26 per cent of the State Transit bus fleet is wheelchair accessible. 


• Accessible buses are scheduled on over 110 (38 per cent) of State Transit’s routes. 


• 65 of 306 CityRail stations (21 per cent) have accessible facilities. 


• All suburban train and CountryLink rail carriages are accessible via manual 
boarding ramps. 


Victoria 


• More than 500 buses or nearly a third of the total public bus fleet is low-floor. 


• Wheelchair ramps will be installed on all regional trains and accessible toilets will be 
installed on 322 regional trains. Colour-contrasted door handles, doorway edges 
and hand/grab rails have been introduced. 


• Wheelchair ramps and driver assistance are available on all suburban trains and 
colour-contrasted door handles, doorway edges and hand/grab rails have been 
introduced. Refurbished carriages also provide improved wheelchair spaces and 
audio and visual announcements.  


• Yarra Trams has 95 air-conditioned low-floor trams in use across Melbourne. Fully 
accessible tram superstops are also being constructed. 


Queensland 


• 98 per cent of Citytrain units are accessible with a boarding ramp. 37 per cent also 
have designated wheelchair spaces in carriages. 


• 71 per cent of Citytrain stations offer disability access—42 per cent are fully 
accessible, with a further 29 per cent accessible with assistance from a carer. 


Western Australia 


• All suburban train carriages are accessible. 23 suburban stations are fully 
accessible. Customer service staff are available at any station on request. 


• Transperth has over 300 fully accessible buses. Each bus has a low floor, an 
extendable ramp, a kneeling action to bring the bus closer to the ground, air-
conditioning, a driver communication device and space for two wheelchairs. 


Source: DOI nd; Queensland Rail 2003; Transperth 2003; Transport NSW 2002.  
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D Goods, services and facilities, and 
social participation 


The provision of goods, services and facilities, and access to other areas that are 
termed ‘social participation’ in this report (accommodation; clubs and incorporated 
associations; sport; and the disposal of land), are important influences on the ability 
of people with disabilities to participate fully in community life. 


As noted in chapter 4, ss.24–8 of the Disability Discrimination Act 1992 (DDA) 
make it unlawful to discriminate against a person with a disability, or an associate 
of a person with a disability, in these areas of activity. It also makes it unlawful to 
harass a person who wants to acquire goods or services or make use of facilities, 
either in relation to their disability (s.39) or in relation to the disability of an 
associate (s.40). The DDA does not define goods or facilities, but it defines services 
(s.4(1)) to include: 


(a) services relating to banking, insurance, superannuation and the provision of grants, 
loans, credit or finance; or 


(b) services relating to entertainment, recreation or refreshment; or 


(c) services relating to transport or travel; or 


(d) services relating to telecommunications; or 


(e) services of the kind provided by the members of any profession or trade; or 


(f) services of the kind provided by a government, a government authority or a local 
government body. 


In determining whether s.24 of the DDA (goods, services and facilities) has been 
infringed in the area of telecommunications, sections of the Telecommunications 
Act 1997 are relevant. Section 383 of that Act requires consideration of whether 
customer equipment complies with a standard under s.380 of that Act for 
determining whether discrimination has occurred. 


There are circumstances in which discrimination in these areas is not unlawful (see 
chapter 4), while ss.45 (‘special measures’) and 46 (‘superannuation and insurance’) 
provide exemptions for discrimination in some of these areas of activity (see 
chapters 4 and 12). 
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In this appendix, outcomes, changes in outcomes and possible barriers to 
participation for people with disabilities in these areas of activity are discussed 
(section D.1). Complaints that have been made under the DDA (section D.2) and 
the use of other DDA provisions (section D.3), in relation to these areas of activity, 
are then outlined. The appendix concludes with examination of the benefits and 
costs of the DDA in these areas. Issues that relate primarily to physical access are 
discussed in appendix C. 


D.1 Outcomes for people with disabilities 


It is difficult to define and measure outcomes in the provision of goods, services and 
facilities, and social participation. Broad indicators can relate to: the availability of 
accessible goods, services and facilities; the rates of use for particular goods, 
services and facilities; or membership and participation rates in particular activities. 
Initiatives to encourage inclusion may also be an indicator of outcomes. To the 
extent possible, these types of indicators are used in this section to describe 
outcomes for people with disabilities—using quantitative, qualitative and anecdotal 
information. There are, however, some constraints on the analysis, relating to issues 
including availability and recency of data, and accuracy of responses to surveys. 
The disability groups referred to in parts of this section—‘physical/diverse’, 
‘sensory/speech’, ‘psychiatric’ and ‘intellectual’—are consistent with the National 
Community Services Data Dictionary (NCSDC 2004), and are defined in chapter 3. 


Outcomes in the provision of goods, services and facilities 


Outcomes in the provision of goods, services and facilities appear to vary across 
areas of activity and types of disability. 


Telecommunications 


Telecommunications outcomes for people with disabilities are varied, although the 
following discussion suggests that people with physical/diverse or sensory/speech 
disabilities face particular accessibility problems in a range of areas. 


Payphones 


The number and use of payphones in Australia is falling (Jolley 2003), although 
they remain an important communication source for many people and account for 
10 per cent of emergency calls. People with disabilities continue to experience more 
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problems accessing payphones than do people without disabilities, due to factors 
such as: 


• the siting of payphones and design of their hoods, which cause problems for 
people who are blind or vision impaired 


• credit card phones, which cause problems for people who are blind or vision 
impaired, and for people with intellectual disabilities 


• the height of payphones, which causes problems for people with physical 
disabilities 


• the availability of telephone typewriter (TTY) payphones (170 of the 33 500 
public payphones in Australia) that can be used by the deaf community or people 
with hearing or speech impairments (Jolley 2003, pp. xxix, 90–1). 


Mobile phones 


Mobile phones present many opportunities for people with disabilities. SMS, for 
example, is the only source of mobile communication for people who are deaf and 
has provided significant benefits to this group, including the ability to communicate 
with hearing people using mainstream technology for the first time (Jolley 2003). 
Estimates suggest that the deaf make an average of ten SMS calls each day—ten 
times the national average (anecdotal evidence from the Australian Association of 
the Deaf in Jolley 2003). 


Nonetheless, the ability of people with some disabilities to use the range of mobile 
services available to the broader community, and the conditions on which they 
receive access, have been perceived as inadequate in some cases. 


• People with vision impairments cannot access all (including some standard) 
features of mobile phones and cannot use SMS, but they are charged the same 
price as sighted people (Jolley 2003). Mobile phones that might better 
accommodate their needs cost more than standard sets and are not widely 
available (Jolley 2003). 


• People with hearing aids do not have a choice of network—ongoing interference 
problems on the GSM network mean CDMA is the only network they can use 
(Australian Communication Exchange (ACE), sub. 31; see also section D.3). 


• TTYs in Australia operate only over the fixed line analogue network (Jolley 
2003). 


• Deaf people and people with hearing or speech impairments, who rely on text 
messaging, are denied the real-time communication available to voice telephony 
users, including mobile access to emergency services (ACE, sub. 31). (An 
initiative launched in June 2003 in Western Australia—SMSAssist—allows 
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people with communication disabilities to use SMS to contact police (though not 
for extreme emergencies) (Western Australia Police Service 2003).) 


• SMS, the only available means of mobile communication for deaf people allows 
significantly less data to be transferred per call than by voice telephony. Higher 
SMS use rates by deaf people can cost this group more, although Telstra has 
provided them with ‘more equitable’ monthly plans emphasising SMS, rather 
than voice call, use (Jolley 2003, pp. 80–1). 


Telecommunications initiatives for people with disabilities 


Several initiatives have been established in telecommunications for people with 
disabilities, particularly those who are deaf or have hearing or speech impairments. 


• The National Relay Service was established in 1995, providing those who are 
deaf or have hearing or speech impairments with access ‘on terms, and in 
circumstances, that are comparable to the access other Australians have to a 
standard telephone service’ (Jolley 2003, p. xix). Most of its services operate 24 
hours a day. 


• Telstra and Optus operate disability equipment programs, which provide special 
or modified equipment to customers with disabilities to use over the fixed line 
network. Mobile and Internet access are not included. Telstra offers a wider 
variety of equipment than Optus, particularly for people with disabilities other 
than hearing impairments (Jolley 2003). Telstra announced new wholesale 
arrangements in January 2003 that may allow other telecommunications 
companies to access Telstra’s disability equipment (Jolley 2003). 


Universal design 


Universal design is not usually a characteristic of telecommunications. Jolley (2003) 
observed, for example, that neither TTY nor hearing aid interference issues were 
considered when the mobile analogue network was closed or GSM was adopted. A 
retrospective solution has been offered only for hearing aid users by providing 
access to the CDMA network. Goggin and Newell argued that the industry has not 
learnt from this experience: 


Lessons about the incorporation of disability into first- and second-generation mobile 
telecommunications have been scarcely registered in the design and roll-out of third-
generation mobile telecommunications. (Goggin and Newell 2003, p. 56) 


ACE (sub. 31) expressed concern that the needs of the deaf community and those 
with hearing or speech impairments will not be considered effectively if 
implementation of local wireless loops (with which TTYs cannot work) proceeds. 
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Choice of carrier 


The opening of competition in the telecommunications industry in Australia has 
generally increased consumer choice of carrier, with other flow-on benefits for 
consumers. ACE (sub. 31) and Jolley (2003) noted that such choice remains limited 
for many people with disabilities, however, given that Telstra offers by far the 
widest range of accessible equipment that addresses the needs of people with a 
variety of disabilities. 


Accessible bills and information 


Many telecommunications companies offer bills and information in accessible 
formats. Telstra, for example, provides bills in Braille and large print for those who 
are blind or vision impaired. Optus provides bills and company information in 
Braille and other accessible formats on request and has a freecall directory 
assistance number for people with print disabilities (those who have difficulty 
reading printed information) (Jolley 2003). 


Internet use 


Jolley (2003) and Goggin and Newell (2003) observed that people with disabilities 
have enjoyed several benefits of the Internet, with Jolley also noting that most large 
disability organisations have a web presence. Jolley (2003) commented, however, 
that Internet use by people with disabilities ‘has lagged behind that of the 
community generally’. According to ABS (2003), in 2002, 68 per cent of people 
without a disability or long-term health condition had accessed the Internet in the 
previous 12 months, compared with 48 per cent of those with a disability or long-
term health condition (with no specific limitation or restriction), and 35 per cent of 
those who had a ‘core activity limitation’. 


There appear to be continuing problems with the accessibility of websites, 
particularly for people with vision impairment—see, for example, HREOC (2000a), 
Peter Young (sub. 199), and National Information and Library Service (sub. 206)— 
although people appear to have different perceptions of accessibility, even of the 
same websites. HREOC (2000a), for example, noted ‘some blind people … 
reporting services as accessible and achieving for users great advances in 
independence and choice of products, but others reporting less success with the 
same sites’. Furthermore, despite some ongoing issues, Jolley (2003) commented 
that good progress is being made.  
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Banking and finance 


HREOC (2000a) identified several accessibility problems for people with various 
disabilities, though some have since been addressed by voluntary industry standards 
for automatic teller machines (ATMs), EFTPOS, and Internet and phone banking 
(section D.3). 


Problems with the inaccessibility of ATMs, for example, can arise for: people who 
are blind (due to the lack of audio components or tactile indicators) or vision 
impaired (due to glare, poor lighting, small and low-contrast print); people with 
cognitive or learning disabilities, if the steps to follow are not consistent and 
logical; and people with physical disabilities—a report commissioned by HREOC 
(2000a) finding this group to be ‘significantly disadvantaged’ by ATM design. 
There has been progress on some of these—such as the introduction of audio-
enabled ATMs by the National Australia Bank, which is aiming to have half its 
ATM network audio-enabled by May 2004 (NAB 2003). 


Other identified issues in the accessibility of electronic banking services included: 


• problems with EFTPOS, particularly for people with physical disabilities who 
cannot reach card readers, people who are blind or vision impaired who cannot 
enter PINs due to card reader design, or people with severe motor disabilities 
who may be unable to enter a PIN 


• issues with phone banking, particularly for people who cannot perform required 
input within set response times for automated systems, and people who use 
TTYs that do not work with these facilities. 


Other aspects of banking and finance services are also important, although 
information about these aspects is more limited. Housing Connection NSW noted 
that people with intellectual disabilities have problems in face-to-face contact with 
banks ‘largely based on the intolerance of bank tellers’ (sub. 161, p. 3), while Peter 
Young suggested that access to financial information is insufficient. He commented: 


Most financial information is in Adobe PDF format and when converted it loses its 
format. A recent case of requesting a prospectus in alternative format was ignored. The 
suggestion from [the Australian Securities and Investments Commission] was to go to a 
financial planner or a reading service. (sub. 199, p. 1) 


Entertainment and recreation 


Services relating to entertainment and recreation can be provided in person (at 
theatres, cinemas and sporting grounds, for example) or through television, video, 
the Internet and other media. Participation by people with disabilities in these 
activities outside the home varies across activities and across types of disability 
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(table D.1). People with a disability were most likely to have visited a restaurant or 
club, or attended a cinema, in 1998. Comparable data are not available for the 
general population for all the activities listed here. Where they are available, the 
participation rates of people with disabilities appear to be lower—for example, two-
thirds of people in Australia had attended a cinema in 1999 (ABS 1999a, p. 14) 
compared with about 40 per cent of people with disabilities in 1998 (table D.1). 


Table D.1 Participation of people with disabilities in various entertainment 
and recreation activities, by disability, 1998a 


   Disabilityb 


Activity 
All 


disability  
Physical/ 


diverse 
Sensory/ 


speech Psychiatric Intellectual 


 %  % % % % 
Restaurant or club 57  59 62 36 48 
Performing arts group 5  5 6 4 8 
Museum or art gallery 19  19 20 13 15 
Theatre or concert 24  25 27 18 20 
Cinema 42  41 41 37 58 
Botanical gardens or 
animal/marine park 28  27 31 21 33 
Sporting event as a 
spectator 26  26 32 15 36 
a Participation in previous 12 months, except for ‘Restaurant or club’ and ‘Performing arts group’, which are 
for the previous 3 months. b Definitions of each disability can be found in chapter 3. 
Source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4330.0. 


There are significant differences in participation rates across types of disability. In 
particular, people with psychiatric disabilities were relatively less likely to have 
participated in all activities. People with physical/diverse and sensory/speech 
disabilities were most likely to have visited a restaurant or club. Those with 
intellectual disabilities were more likely than others to have attended a cinema, or a 
sporting event as a spectator. 


These activities are not, however, the main ones in which people with disabilities 
participated. Instead, visiting friends and relatives was the main activity for almost 
half of all people with disabilities, regardless of the type of disability (Productivity 
Commission estimates based on unpublished data from ABS 1999b, cat. no. 
4330.0). 


Inquiry participants presented other, mainly anecdotal, evidence about outcomes for 
people with disabilities in a range of specific entertainment and recreation pursuits. 
These are summarised below. 
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The arts 


Initiatives have been established across Australia to promote inclusion in the arts, 
either as spectators or participants. The Adelaide Festival Theatre, for example, has 
implemented measures (and is considering additional ones) to improve access to its 
services and performances (Becky Llewellyn, sub. 9; section D.3). The Media 
Entertainment and Arts Alliance (MEAA) pointed to companies such as the Sydney 
Theatre Company, which has held dedicated performances for people with hearing 
and visual impairments (sub. 60, p. 5). Kickstart Arts Works Festival in Tasmania 
(Cadence FM, sub. 132, p. 2) and ‘Accessing Arts’, a disability awareness resource 
kit developed by Accessible Arts, a New South Wales organisation, have also been 
cited as examples of positive arts initiatives (MEAA, sub. 60; see also DADAA 
National Network 2003a, b). 


Nonetheless, problems remain. The MEAA commented that audits before the 2000 
Paralympic Arts Festival showed ‘scant regard given to people with disabilities who 
wanted to access the arts’ (sub. 60, pp. 4–5). Further, the MEAA argued that 
outcomes in terms of representation and portrayal on television, and as actors on 
stage or in television, continue to be relatively poor (sub. 60, p. 4; sub. DR328). It 
commented specifically on the lack of roles written for a character with a disability, 
with one actor noting: 


Those I’ve played myself that have had a disability such as a limp or a stammer have 
been the result of the director’s idea—that is, they were never written or cast as 
disabled characters. Furthermore, even if those roles were specifically created as 
disabled characters, the chances of casting a disabled actor in those roles remains slight. 
(trans., p. 2288) 


Captioning 


Captioning is similar to subtitles in that it displays audio content (including words, 
sound effects and laughter) as words on the screen. It is available in a variety of 
areas—such as television, videos, hotels, cinemas and planes—primarily aiming to 
provide the deaf and hearing impaired with access to audiovisual content in both 
public and private spheres. (In some cases, such as inflight news broadcasts in 
planes, others can also benefit (ACE, sub. 31).) 


Captioning outcomes have varied. Almost all prime time broadcast television 
programs are captioned, with captioning at other times being expanded (HREOC, 
sub. 143), but not all television sets have teletext facilities to allow the captions to 
be viewed. Further, there has been less progress in pay television (Goggin and 
Newell 2003). This may change, however, following an April 2004 exemption 
application by the industry, which was accompanied by a commitment to implement 
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captioning progressively over a five-year period (Innes 2004). Innes (2004) 
observed that by the end of the rollout period, this ‘will have increased subscription 
television’s total captioned hours to more than five times the amount of captioning 
currently on Australian television’. Digital subscribers will not require teletext 
televisions to view the captions. In the case of hotels, although the Australian 
Caption Centre website lists hotels that have teletext televisions in at least some 
rooms, Deafness Forum of Australia noted that a hotel advertising a teletext 
television in every room did not have any captioning facilities. Instead, it had 
‘replaced all … television sets and the new TV sets do not have the capability’ 
(trans., p. 489). Finally, three major cinema chains run regular captioned programs, 
but the Deafness Forum of Australia suggested that cinemas inadequately promote 
captioned cinema screenings (sub. 71) and referred to a lack of captioning in rural 
areas (trans., p. 491). 


Hotel facilities 


Apart from issues related to captioning, the Deafness Association of the Northern 
Territory pointed to issues in the extent to which some hotels provide telephones 
with volume controls, TTYs, emergency systems that cater for hearing loss (such as 
flashing lights), and hearing loops for conventions or meeting rooms (sub. 89).  


Radio programming 


Cadence FM commented that there is a lack of radio broadcasters catering to people 
with disabilities (sub. 132). That said, one radio service provided for people with 
print disabilities is ‘unique in an international context’ (Jolley 2003, p. 24). Radio 
for the Print Handicapped (RPH) Australia is the national peak body for a radio 
reading service network aiming to provide access to printed information (including 
magazines and newspapers) (RPH 2003b). Established in 1978, 14 RPH services 
operate nationally, located in each State capital, Canberra and several Victorian 
regional centres. Some community radio stations also broadcast RPH programs 
(RPH 2003a). They operate under a blanket exemption to the Copyright Act 1968. 


Superannuation and insurance 


This is an area in which it is particularly difficult to accurately measure outcomes 
for people with disabilities. Refusal rates and premiums for people with disabilities, 
relative to those for people without disabilities, would be a way of assessing 
outcomes but these data are not readily publicly available and, alone, would not 
indicate discrimination. 
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A survey conducted by the Insurance and Financial Services Association (IFSA) in 
October 2002 examined the impact of family medical history in underwriting 
decisions. It found that family history played a part in fewer than 10 per cent of 
insurance applications, and that one fifth of these applications resulted in 
‘unfavourable’ underwriting decisions, although ‘favourable’ underwriting 
decisions also sometimes resulted (IFSA, sub. 142, pp. 34–5). IFSA also 
commented on the industry’s ‘active response’ to changes in medical science and 
treatment in evaluating risk ratings (sub. 142, pp. 21, 24).  


Nonetheless, other inquiry participants suggested that the following groups of 
people with disabilities face problems in obtaining various types of insurance: 


• people who are blind or vision impaired have problems obtaining income 
protection, mortgage and employment insurance (Blind Citizens Australia, 
sub. 72; Association for the Blind of WA, sub. 83) 


• people with intellectual disabilities have problems obtaining home and contents 
insurance due to apparent assumptions about likely property damage and lack of 
home security (Housing Connection NSW, sub. 161) 


• people with mental illness (or a history of mental illness) have problems 
obtaining income protection, life, mortgage, house and contents, travel and 
health insurance (Mental Health Council of Australia (MHCA, sub. 150) 


• women with breast cancer have problems obtaining travel insurance (Michael 
and Denice Bassanelli, sub. 175; Breast Cancer Network Australia, trans., 
pp. 1956–63; see also chapter 12). 


In the case of mental illness, new guidelines and claim forms (launched in 
September 2003) may improve the ability of people with mental health issues, 
depression or anxiety to obtain some types of insurance (Shield 2003). A mental 
health advocate (cited in Shield 2003) argued, however, that the industry still needs 
to be encouraged to use more up-to-date data and take new treatments into account. 
In the case of breast cancer, the Breast Cancer Network Australia indicated it will 
review insurers’ policies and application forms, ask insurers about their assessment 
process and factors they take into account, and consider developing a list of insurers 
with the ‘most appropriate’ policies and assessment processes (Timbs 2004). 


Other goods, services and facilities 


Of the other areas highlighted by inquiry participants, outcomes in health care and 
other professional services appeared to be particular concerns. Specific issues 
included: access to talking therapies (Multicultural Mental Health Access Program, 
sub. 183); access to services in rural areas (Betty Moore, sub. 42); unqualified staff 
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undertaking medical procedures on residents of group homes and students with 
disabilities in mainstream schools (NSW Nurses’ Association, sub. 52); hearing 
access for patients, clients and staff of hospitals, doctors, lawyers and accountants 
(Deafness Forum of Australia, sub. 71; Australian Association of the Deaf, 
sub. 229; Australian Federation of Deaf Societies, sub. 233); and treatment of those 
with multiple chemical sensitivity (Agnes Misztal, sub. 160; Australian Chemical 
Trauma Alliance Inc., sub. 152; Stella Hondros, sub. 167; Ann Want, sub. 194). 


Other problems raised included the obstruction of footpaths by shop merchandise or 
signs (Rosalie Leaney, sub. 50) and the lack of service for women with disabilities 
in fashionable retail stores (Women with Disabilities Australia, sub. 139). In 
addition, the National Information and Library Service commented that copyright 
restrictions (especially for digital formats) hinder timely access to material for 
people with print disabilities, despite recent changes to the Copyright Act (see 
chapter 15). It observed that: 


NILS is sometimes obliged to meet its obligations under copyright law in ways that 
extend the timeframes and increase costs of production and further compound the 
inequality experienced by people with a print disability. (sub. 206, p. 3) 


Outcomes in social participation 


Outcomes in social participation also vary across areas of activity and types of 
disability. 


Accommodation 


Accommodation is defined broadly in s.4(1) of the DDA to include residential or 
business accommodation. It is the s.25 prohibitions—which refer to accommodation 
provided to/for others—that appear to limit the types of accommodation to which 
the provision applies. Thus, in practice, the DDA accommodation provision does 
not cover privately owned and occupied residential accommodation, but does apply 
to public and private rental, and holiday accommodation. HREOC (2003d, p. 61) 
observed it ‘extends to premises which are not necessarily open to the public, such 
as rental accommodation, as well as accommodation specifically for people with 
disabilities’. (More detail about areas to which s.25 does not apply are in chapter 4.)  


Different issues affect outcomes in these types of accommodation for people with 
different types of disabilities. 


• Landlords and agents can be reluctant to rent to blind people, especially those 
with a guide dog (Blind Citizens Australia, subs 72, DR269), while Blind 
Citizens Australia also noted a case where a lease was ended because a handrail 
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needed to be installed on external stairs (sub. DR269). 


• Deaf people have problems obtaining appropriate facilities (such as door bells 
and fire alarms with flashing lights) in public housing in some areas (Debra 
Lovett, trans., pp. 91–2). 


• The Multicultural Mental Health Access Program observed that its clients have 
problems finding appropriate accommodation, with linguistic and cultural 
barriers often causing problems with landlords and other tenants (sub. 183). 


• The MHCA noted that the location of public housing—often in regional centres 
or city fringes—for people with a mental illness restricted access to ongoing 
health treatment and important community structures, such as theatres, cinemas 
and restaurants (sub. 150). 


Many inquiry participants—Becky Llewellyn (sub. 9), Troy Ellis (sub. 41) and the 
Physical Disability Council of NSW (sub. 78)—focused on the lack of physically 
accessible housing options, both public and private. One impact of the lack of 
appropriate housing stock is on the time taken to allocate public housing to people 
with disabilities (Physical Disability Council of NSW, sub. 78). 


Participants also commented on less tangible aspects of accommodation outcomes. 
Uniting Care, for example, suggested that inaccessible housing stock ‘restricts 
opportunities for individuals with impairments and their families to live well in their 
community of choice’ (sub. DR334, p. 12), while the Office of the Public Advocate 
Victoria commented: 


A lack of affordable, accessible, long term, secure accommodation of ALL types for 
people with disabilities in the open market as well as appropriate levels of support 
means that some people are forced into supported and/institutional accommodation that 
may be physically accessible but at the same time such settings are not homes. 
(sub. DR310, p. 3) 


On the other hand, the Communication Project Group suggested that some people 
felt more isolated in community homes than in residential institutions ‘because they 
saw a limited group of people, and they didn’t get out, and they didn’t have the 
activities that they’d once had in the institution’ (trans., p. 2059). 


Nonetheless, in 2001, people with disabilities were not significantly more likely 
than those without disabilities to consider their housing inadequate (table D.2). 
They were, however, more likely to find their housing needs met ‘adequately’ rather 
than ‘more than adequately’. Outcomes for people with a disability from rural areas 
or non-English speaking backgrounds do not appear to differ significantly. 
Although these data include all housing, including owner-occupied dwellings that 
are not covered by DDA accommodation provisions, they provide some indication 
of overall outcomes. 
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Table D.2 Adequacy of housing in meeting needs in general, 2001a 


 People with a disability  People without a disability 


Adequacy All Ruralb NESBc  All Ruralb NESBc 
 % % %  % % % 
Much less than adequate 2 2 3d  1 1 2 
Less than adequate 5 6 8  5 5 7 
Adequate 59 62 59  52 54 60 
More than adequate 27 24 24  34 32 24 
Much more than adequate 6 6 7  8 7 8 
a Percentages calculated as a proportion of the people in each category who responded correctly to the 
question. ‘Housing’ includes private owner-occupied dwellings, which are not covered by the accommodation 
provisions of the DDA. b Excludes major cities of Australia but includes inner regional Australia, among other 
regions. c non-English speaking background. Excludes people born in Australia, New Zealand, the United 
Kingdom, the Channel Islands, Ireland and Eire, Canada, the United States and South Africa. d The relative 
standard error on the data from which this percentage is calculated exceeds 25 per cent. This means that this 
estimate should be used with caution (for a discussion of relative standard errors, see ABS 1999d, pp. 60–2). 
Source: Productivity Commission estimates based on unpublished data from HILDA. 


Some inquiry participants (Association for Children with a Disability (Tas.) Inc, 
sub. 140; Gippsland Carers Association, sub. 203) pointed to a lack of options for 
younger people with disabilities, while waiting lists were cited as a problem for 
government funded shared support accommodation in Victoria (Gippsland Carers 
Association, sub. 203). 


Sport, and clubs and incorporated associations 


People with disabilities were slightly less likely than people without a disability to 
be ‘active’ members of sporting, hobby or community-based clubs in 2001 
(table D.3). People with disabilities from non-English speaking backgrounds were 
by far the least likely group to be members of a club in that year. 


Table D.3 Active membership of sporting, hobby or community-based 
clubs or associations, 2001a 


 People with a disability People without a disability 


 % % 
Ruralb 39 45 
NESBc 20 26 
All 36 40 
a Percentages calculated as the proportion of the people in each category who responded correctly to the 
question. b Excludes major cities of Australia, but includes inner regional Australia, among other regions. 
c non-English speaking background. Excludes people born in Australia, New Zealand, the United Kingdom, 
the Channel Islands, Ireland and Eire, Canada, the United States and South Africa. 
Source: Productivity Commission estimates based on unpublished data from HILDA. 
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Fewer than one third of people with a disability participated in sport or physical 
recreation in 1998 (table D.4), whereas 48 per cent of the general population 
participated in sport in the year ended June 1998 (ABS 1999c). Participation rates 
were lowest among people with psychiatric disabilities, but relatively high (over 
50 per cent) for those with intellectual disabilities. 


Table D.4 Participation in sport or physical recreation in last 12 months, 
by disability, 1998a 


Disability type Proportion who participated 


 % 
Physical/diverse 27 
Sensory/speech 39 
Psychiatric 21 
Intellectual 56 
All disabilities 30 
a Definitions of each disability can be found in chapter 3. 
Source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4330.0. 


Physical accessibility appears to be an issue in some cases. Evribody Australia, for 
example, pointed to problems with inaccessible equipment in some fitness centres, 
even where the buildings themselves are accessible (sub. DR250, p. 1). 


Anecdotal evidence also suggests that inclusion is a particular issue in the sport and 
clubs area, with varying outcomes. Housing Connection NSW commented, for 
example, that people with intellectual disabilities can find themselves directed 
toward ‘special needs’ groups, have faced difficulties with gyms and RSL Clubs, 
and have difficulties with practices such as sign-in requirements (sub. 161, pp. 3–4). 
Participants also referred to problems their sons or daughters had experienced in 
accessing particular groups, such as a bushwalking group (Ildiko Auer, 
sub. DR298), and swimming pools and bowling clubs (Sally Martin, sub. 239). 


In contrast, SPARC noted a general acceptance of community inclusion in the areas 
in which it has been involved in South Australia (sub. 15). In New South Wales, the 
Leichhardt Council Disability Access Committee pointed to the Council’s ‘Active 
Australia’ policy (sub. 75), which includes making recreational and sport facilities 
available to people with disabilities, encouraging mainstreaming in recreation, and 
providing space at community centres at minimal rent. 


Changes in outcomes 


A lack of time series data makes it difficult to identify changes over time. Anecdotal 
evidence suggests that trends have been mixed, varying across areas of activity, 
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disabilities and time periods. HREOC (sub. 143) noted that the rate of captioning on 
broadcast television has increased significantly since 1992. Blind Citizens Australia 
(sub. 72) also pointed to improvements, despite continuing discrimination, in the 
awareness of the role of guide dogs and the rights of guide dog users. It also 
commented, however, that there had been little progress in the insurance industry 
(sub. 72). In telecommunications, ACE (sub. 31) said there was a ‘tremendous leap 
forward’ in the 1990s, but noted an erosion in the past three years, with industry 
making little progress in complying with its obligations. 


Part of the problem in telecommunications appears to relate to the introduction of 
new technology. The replacement of the analogue mobile network with the digital 
GSM mobile network, for example, reduced access to services for deaf people and 
some people with vision and hearing impairments (section D.3; Jolley 2003). 


In other telecommunications areas, outcomes have improved, although sometimes 
slowly. Jolley (2003, p. 91) commented that ‘the increase in 2001-02 of just ten 
[public] TTY payphones seems very low’. On the other hand, HREOC (sub. 143) 
commented that gains had been made in home-based use of TTYs, which previously 
were not part of the standard telephone service. HREOC (2000a) also noted 
improvements in access to some websites, particularly Australian Government 
websites. These are subject to the Government Online Strategy, which requires sites 
to observe World Wide Web Consortium Web Content Accessibility Guidelines 
(DCITA 2000), although the National Information and Library Service suggested 
changes have ranged from ‘fantastic’ to mere ‘lip-service’ (trans., p. 1952). 


The Mental Health Coalition of South Australia commented that there is ‘emerging 
evidence that people with a disability are able to participate more in the life of the 
community’. It noted, however, that this trend is not true of people with mental 
illness who ‘as a sub group … are doubly disadvantaged’ (sub. 171, p. 2). 


Barriers to participation 


As observed by the Disability Council of NSW, ‘many factors other than 
discrimination … influence the participation of people with disabilities in society’ 
(sub. 64, p. 8). People with disabilities might not, for example, be able to participate 
in certain activities, or they might have different preferences. Other influences on 
outcomes in these areas include low incomes that limit spending and the 
accessibility and availability of transport (though these too may be affected by 
discrimination). Nonetheless, the Disability Council of NSW contended ‘it is likely 
that discrimination is a major factor accounting for the lack of participation of 
people with disabilities in key areas of social life’ (sub. 64, p. 8). 
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In terms of participation in entertainment and recreation activities outside the home 
(table D.5), most people with disabilities (over 60 per cent) indicated that they could 
go out as often as they liked in 1998. People with psychiatric or intellectual 
disabilities were less likely to say they could go out as often as they liked. Of those 
who could not go out as often as they liked, their illness or condition was the most 
limiting factor, followed by cost (table D.5). Income constraints and costs have been 
identified as a major impediment to people with disabilities participating in many 
areas, including accessing new technology (Jolley 2003; HREOC 2000a). 


Table D.5 Main reason for not going out as often as would like, by 
disability, 1998a,b 


Disability 


Reason 
All 


disability
Physical
diverse


Sensory/ 
speech 


Psychiatric 
or 


intellectual


 % % % % 
Could not be bothered or nowhere to go 8 8 6 6 
Cost or cannot afford to go out as often 15 16 14 13 
Own illness or condition 44 46 34 38 
Illness of another person 5 5 7 3 
Difficulty using transport 1 1 2 1 
Difficulty obtaining transport 3 2 4 3 
Children too young 3 3 4 5 
Too frightened 2 1 3 7 
Too old 2 2 4 0 
Not enough time 5 5 7 3 
No carer to go with 1 1 3 3 
No one to go with as a companion 3 2 5 6 
Other 9 8 8 13 
a Definitions of each disability can be found in chapter 3. Three groups of disability are used here (rather than 
four as used elsewhere) due to the small sample size and the large number of possible answers to this 
question. Using four categories for this question produced unreliably large standard errors. The answers were 
aggregated into three categories to increase the number of observations in each category to a statistically 
reliable level. b Percentages in this table are calculated as a proportion of the people in each category who 
reported that they could not go out as often as they would like or did not go out at all (just over 30 per cent of 
survey respondents).  
Source: Productivity Commission estimates based on unpublished data from ABS 1999b, cat. no. 4330.0. 


Some inquiry participants also cited difficulties reaching venues as a barrier to 
participation by people with disabilities in activities outside the home. The MEAA 
commented on the importance of well lit streets outside venues at night, access to 
lifts, public transport and taxis to people with disabilities, adding: 


Many arts venues are not even on public transport routes … Not only must those with 
disabilities have access to public transport, the public transport needs to be scheduled 
and routed appropriately. (sub. 60, p. 5) 
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Most people with disabilities, however, did not identify problems using or obtaining 
transport as the main impediment to participation in entertainment activities outside 
the home in 1998 (table D.5). In that year, people with a sensory/speech disability 
were more likely than people with other disabilities to report transport as a problem.  


D.2 Complaints about provision of goods, services and 
facilities, and social participation 


The provision of goods, services and facilities has generated the second highest 
number of DDA complaints after employment (see chapter 5)—some of which have 
overlapped with complaints about access to premises, with a smaller number 
relating to the way in which services are provided (HREOC, sub. 143). Most 
complaints have been from people with physical disabilities and mobility aid users, 
followed by those with sensory and psychiatric disabilities (HREOC, sub. 235). 
There have been relatively few complaints about social participation, and about 
superannuation and insurance compared to other goods and services (figure D.1). 
Complaints in these areas have contributed to improved outcomes, sometimes at the 
systemic as well as the individual level. 


Complaints about the provision of goods, services and facilities 


Some particular goods, services and facilities that have been the subject of 
complaints are discussed below. 


Telecommunications 


Telecommunications received the most political attention during the development of 
the DDA (HREOC 2003d), and has also received much attention following the 
DDA’s enactment. Complaints have been made, for example, about: mobile phones, 
including their cost to disability pensioners, and interference with hearings aids 
(addressed through an inquiry—section D.3); easy call facility fees for a man with 
cerebral palsy; accessible bills; and access to payphones (HREOC 2003d, pp. 56–7). 
The most prominent complaint related to the provision of TTYs to Deaf people 
(Scott and Disabled Peoples International v Telstra (1995) HREOCA 24) 
(box D.1). 
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Figure D.1 Complaints about goods, services and facilities, and social 
participation, 1992-93 to 2002-03a,b 
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a  An area is recorded for each ground of discrimination, so there may be double counting of some complaints 
(such as the provision of goods and services and access to premises) where the complaint applied on both 
grounds. b Until 1995-96, land and accommodation were not reported separately. Clubs tend to account for 
most ‘clubs and sports’ complaints. ‘Superannuation and insurance’ are not included in the ‘goods, services 
and facilities’ total.  
Data sources: HREOC, annual reports, 1992-93 to 2002-03. 


As well as leading to significant outcomes in telecommunications access, this case 
provided insights into aspects of the DDA, including the following. 


• What constitutes a service—in this case, access to a telecommunications service 
and not the physical products (network, telephone line and standard handset). 
Thus, although s.24 of the DDA did not require provision of a new service, the 
complainants were seeking access to the existing service, not a new one. 


• Unjustifiable hardship—no unjustifiable hardship being found for Telstra in 
providing TTYs because the cost to it would be modest relative to its revenues 
and relative to ‘the enormous benefits that a TTY can bring to subscribers with a 
profound hearing loss’. Furthermore, any ‘potential and unproved’ liabilities (in 
the form of possible future complaints) were not relevant considerations. 
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Box D.1 Outcomes of the Scott telecommunications case 
In May 1993, Geoffrey Scott, who had profound deafness, alleged discrimination by 
Telecom (which became Telstra in 1995) in not providing a TTY on the same basis as 
standard telephones, thus denying him access to its telecommunications network. After 
initially indicating that it would appeal HREOC’s decision against it, Telstra decided to 
implement the relief ordered, providing vouchers to Scott and the profoundly deaf to 
purchase TTYs and replace them within five years. It extended the voucher program to 
all people with severe hearing loss or significant speech impediment in 1996. Since 
1998, it has provided TTYs on the same basis as telephone handsets are provided to 
other people. 


Other outcomes attributed partly to the case include: Telstra sponsoring a disability 
magazine; developing a disability action plan; incorporating its Policy on Disability 
Services in its Corporate Policy Manual; and improved attitudes among senior 
management. The Telecommunications Act 1997 was amended to incorporate 
disability access requirements in the definition of a standard telephone service. 


Sources: Scott and Disabled Peoples International v Telstra (1995) HREOCA 24; Australian Association of 
the Deaf, sub. 229; Bourk 2000a; Equal Opportunity Commission Victoria, sub. 129; Hastings 1997; 
HREOC 2003d; Jones and Basser Marks 1998.  
 


Accessible information 


DDA complaints about accessible information have related to a range of goods and 
services covered by s.24, reflecting the broad range of areas for which accessible 
information is important. Complaints have been made about, for example, the 
accessibility of websites and the provision of documents in accessible formats, such 
as Braille (HREOC 2003d, pp. 53, 55). Blind Citizens Australia noted that 
accessible information ‘remains the area in which we have had the greatest number 
of inquiries relating to discriminatory treatment’ (sub. DR269, p. 5). 


These complaints have tended to be settled through conciliation. A notable 
exception was the case of Maguire v Sydney Organising Committee for the Olympic 
Games ((1999) HREOC H99/115; (2000) HREOC H99/115; (2000) FCA 1112)) 
about the inaccessibility of the Sydney Olympics website to people with sight 
impairments, and the unavailability of the ticket books in Braille (a complaint 
relating to Braille copies of the souvenir program was settled through conciliation). 
This case is perceived to have had significant impacts on raising awareness of 
information accessibility issues. Goggin and Newell (2003, p. 121) also noted that it 
‘led to the world’s first successful legal challenge to an organization for 
discriminating against people with disabilities through an inaccessible website’. The 
ticket book and website issues were heard by HREOC in two separate hearings. 
Arguments for both revolved around whether a service was being provided for the 
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purposes of s.24 of the DDA, whether discrimination had occurred, and the extent 
to which unjustifiable hardship was a defence (box D.2). 


 
Box D.2 Findings in the Maguire accessible information case 


Ticket information book complaint 


HREOC found the ticket information book was an integral part of the service provided 
by SOCOG. Expecting someone to read the book to Maguire, SOCOG’s telephone 
helpline or electronic versions of the book were not acceptable alternatives to the ticket 
information book. Expecting Maguire to use these was to treat him less favourably than 
a sighted person. There would be no unjustifiable hardship to SOCOG in producing a 
Braille ticket book. The cost of producing 200 Braille books ($17 500) was low relative 
to SOCOG’s printing and distribution costs ($7.18 million) and budgeted contingent 
expenditure ($142.7 million) for 1999, while providing considerable benefits to Maguire 
and ‘others similarly disabled’. HREOC ordered SOCOG to help Maguire apply for 
tickets in the second and final rounds. 


Website complaint 


HREOC found the website was part of the entertainment service provided by SOCOG 
during the Olympics and not just promotional material as asserted by SOCOG. Limited 
access to the SOCOG website meant Maguire received less favourable treatment 
because of his disability. The subsequent detriment to him was deemed significant. 
SOCOG’s argument that an accessible website would be an unjustifiable hardship was 
exaggerated. Maguire and others would derive considerable benefit from an accessible 
website, compared with the relatively modest cost to SOCOG. SOCOG was ordered to 
make its website accessible by 15 September 2000, but did not fully comply. It was 
subsequently ordered to pay $20 000 in damages to Maguire. 


Sources: Maguire v Sydney Organising Committee for the Olympic Games (1999) HREOC H99/115; 
(2000) HREOC H99/115; (2000) FCA 1112; Goggin and Newell 2003; TEDICORE, sub. 122.  
 


Superannuation and insurance  


There have been a relatively small number of complaints about superannuation and 
insurance during the DDA’s operation (figure D.1), with 17 made in 2002-03, 
similar to the number received in 2000-01 and 2001-02. Of the nine complaints 
finalised in 2002-03, none were conciliated, two were terminated because there was 
deemed to be no reasonable prospect of conciliation, and seven were terminated for 
other reasons, including that they were vexatious (HREOC, sub. 235). 


Most of these complaints have been about insurance—including income protection, 
employment, disability, life and travel insurance—rather than superannuation. The 
few DDA complaints about superannuation have related to restrictive entry 
conditions for people with a disability or medical condition (HREOC 2003d; 
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sub. 143). In terms of the types of disability that have been the subject of 
complaints, IFSA observed: 


… the mix of complaint types before HREOC seems to have narrowed such that the 
majority of current complaints are depression related where previously they covered a 
wider range including hepatitis, HIV, and drug use. (sub. 142, p. 29) 


In reviewing the first five years of the DDA, Hastings (1997) noted that many 
insurance complaints were not able to be conciliated but a confidential settlement 
was made before a hearing began. She commented that although this outcome 
helped the complainant, it did not ‘shed public light on the provisions of the 
legislation’ or add to case law. One exception related to a complaint against AMP 
about insurance for a person with a vision impairment. The outcome of this 
settlement was made public by AMP, which agreed to provide the insurance 
previously denied (with an exclusion for blindness), and to review its policy in 
relation to people with vision impairments (allowing more people to be offered 
insurance with a blindness exclusion). More recently, three decisions have 
addressed specific aspects of the DDA relating to insurance, including who can be 
considered an associate (and thus complain of discrimination) and the s.46 
exemption (see chapter 12). 


Banking and finance 


Banking and finance services have changed significantly in recent times, reflecting 
factors such as technological change. Complaints in this area have related to: access 
to a ticket dispensing machine (used for a queuing system) in a branch, to credit 
facilities (the refusal of a credit card) for a man unable to sign his name due to 
cerebral palsy, and to ATMs and Internet banking (the subject of various 
complaints, one as recently as 2002); and a requirement to declare HIV status on a 
loan application (HREOC 2003d, pp. 51–2). 


The resolution of some of these addressed the particular complaint (such as 
allowing access to alternative credit facilities or the payment of compensation). In 
other cases, resolution involved broader measures, such as general process 
improvements, the adoption of industry standards, and work on standards arising 
from HREOC inquiries (section D.3). A bank responded to a 2002 complaint about 
ATM access by a blind woman, for example, by advising that it was playing an 
active part in developing industry-wide solutions and standards, and that it was in 
the process of developing more accessible ATMs, including audio output ATMs 
(HREOC 2003q). 
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Entertainment and recreation 


Complaints in this area have related to: choice of seating in theatres; television 
captioning in hotels and cinemas; and travel and tourism (for example, prices for 
accessible cabins, inaccessible audio commentary for two deaf people on a guided 
tour, refusal to allow guide dogs on a bus tour) (HREOC 2003d, pp. 53–5). Blind 
Citizens Australia noted that discrimination due to use of a guide dog in general—
complaints for which tend to be brought under ss.23 (access to premises) and 24—is 
one of its advocacy service’s major areas of activity (sub. 72). 


Such complaints tend to be resolved through conciliation, involving some redress 
for the complainant and often a review of procedures by the respondent. In the case 
of television and cinema captioning, the ramifications of complaints have been 
broader, stimulating inquiries and changes by several industry players (section D.3). 
Following complaints about a lack of teletext televisions in hotels, for example, the 
hotels involved agreed to install additional teletext televisions. One chain agreed to 
do this in 10 per cent of rooms, giving a 15 per cent discount to deaf people until 
that target was achieved (Deafness Forum of Australia, sub. 71, p. 6). 


Complaints about social participation 


Of the few complaints in the areas termed ‘social participation’ in this report, few 
have proceeded beyond conciliation. Nonetheless, some issues have arisen. 


Accommodation 


Complaints about accommodation have been relatively few, tending to overlap with 
those made about access to premises (HREOC 2003d). Complaints have been made 
in relation to: hostel accommodation (rejection of accommodation on the basis of a 
person’s insulin-dependent diabetes); public housing (refusal by authority to install 
air conditioning required to accommodate a man’s paraplegia, and allocation of an 
inaccessible unit); holiday accommodation (additional fees imposed for accessible 
rooms); and the refusal of a lease to a HIV support organisation (HREOC 2003d). 


Sport 


No sport complaints were made in 2001-02 or 2002-03. Previous complaints, which 
have been rare, have arisen in relation to: requirements for golfers with disabilities 
to walk the course (that is, a prohibition on the use of assistive devices, such as 
motorised buggies); access to a children’s soccer skills program; a restricted motor 
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racing licence for a man with insulin dependent diabetes; and suspension of people 
with vision impairments from cycling and racing car competitions (HREOC 2003d). 


Clubs and incorporated associations 


The number of complaints in this area has been low, comprising fewer than 
2 per cent of complaints in 2001-02 (HREOC, sub. 143, p. 74), and about 1 per cent 
in 2002-03. HREOC (sub. 143) commented that some complaints about access to 
premises have involved the premises of clubs and associations. 


Disposal of land 


HREOC noted that complaints about the disposal of land have been limited 
(sub. 143). Since 1996-97, when it began reporting separately on accommodation 
and land complaints, there was one land-related complaint in 1996-97, with one 
finalised through conciliation in 2002-03 (HREOC, sub. 235). 


D.3 Other DDA provisions and goods, services and 
facilities, and social participation 


Several DDA mechanisms other than complaints have been used to address issues 
in the provision of goods, services and facilities, and social participation. In some 
cases, these have stimulated positive changes for people with disabilities. 


HREOC inquiries 


HREOC has conducted three inquiries relevant to this appendix—namely, inquiries 
into captioning, mobile phones and hearing aids, and ecommerce—and has also 
deferred an inquiry into insurance. As well as highlighting accessibility issues, these 
inquiries illustrated differences in how they can be initiated; processes adopted by 
HREOC; and outcomes that are sought, and can be achieved. 


Non-inquiry based approaches, such as research and discussion papers, to address 
issues at a systemic, rather than individual complaint, level have also been used, in 
telecommunications and institutional accommodation. 


Captioning inquiries 


HREOC has conducted several inquiries into captioning. The first related to closed 
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captioning of television material,1 and was initiated by HREOC on 27 July 1998 
without a complaint being lodged. In announcing the inquiry, the commissioner 
commented that it would provide:  


… a public forum for industry, community and government to discuss the meaning and 
implementation of … rights and obligations … under the [DDA] … as well as 
informing the Commission in applying the [DDA] … (HREOC 1998c) 


Byrne (in HREOC 2003d, p. 25) suggested that the captioning inquiry, as well as 
comments by Hastings (1997), encouraged the deaf community to make complaints 
about captioning in cinemas, on free-to-air and pay television, and on televisions in 
hotels and places of entertainment. The inquiries that resulted from these 
complaints, like the initial inquiry, involved consultation and public submissions. 
Forums were also held as part of each inquiry, bringing together interested parties to 
discuss issues and possible ways to generate progress. Byrne (in HREOC 2003d, 
p. 26) commented that these meetings were treated seriously and involved 
negotiations in good faith. The following major outcomes resulted from the cinema 
and free-to-air television captioning inquiries. 


• Commencing on 2 November 1999, the cinema captioning inquiry resulted in a 
captioning trial of selected movies in cinemas in Melbourne and Sydney in July–
September 2000. Despite mixed views about the success of the trial 
(HREOC 2000e), three major cinema chains had agreed to screen regular 
captioned movies by April 2001 (HREOC 2001c). The Anti-Discrimination 
Board NSW (sub. 101) commented that this inquiry illustrates HREOC’s 
innovative use of inquiries.  


• Commencing in 1999, the broadcasting (free-to-air) captioning inquiry involved 
issues such as the role of captioning standards under the Broadcasting Services 
Act 1992 (BSA), relative to that of the DDA. The commissioner decided, on 
balance, that it appeared the captioning provisions of the BSA would not 
displace the DDA (but would be taken into account in the consideration of a 
particular complaint) (Innes 2000c). In addition, HREOC decided that the 
standards, although an improvement, did not adequately address existing 
complaints (Innes 2001). Thus, a forum was convened in Sydney in March 2001 
(HREOC 2001a). In July 2003, television broadcasters agreed to increases in 
captioned programs over four years, with a five-year conditional exemption 
granted (following a further inquiry) (HREOC 2003m). 


                                              
1 Viewing ‘closed’ captioning requires the use of equipment such as a set-top decoder or a 


television with a built-in decoder (such as teletext televisions). 
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Mobile phones and hearing aids inquiry 


A representative complaint (lodged by the Deafness Council of NSW on behalf of 
people who use hearing aids or cochlear implants) was made in July 1999. This 
alleged discrimination (in relation to telephone services and telephone equipment) 
as a result of problems using the GSM digital mobile phone network, given the high 
level of electromagnetic interference produced. It superseded an earlier complaint 
about the closure of the analogue service. In September 1999, HREOC announced a 
public inquiry into the matter, stating: 


… contributions from consumers, industry and regulators can contribute to a general 
approach for meeting the objects of the DDA in this area. The inquiry will help the 
Commissioner decide how to finalise the particular complaint and may provide a basis 
to resolve some access questions without future complaints. (HREOC 2000d) 


A draft inquiry report was circulated to interested parties, partly to help them reach 
a conciliated agreement about the complaint (HREOC 2000d). The inquiry covered 
issues such as ways in which to reduce interference and whether CDMA technology 
offered an alternative. HREOC considered these issues in the context of, among 
other factors, available choices of mobile phone services and equipment, and 
Telecommunications Act Regulations that promote self-regulation. 


HREOC found that the complaint against manufacturers should be closed, but that 
the complaint against service providers should be conciliated to address: 


• lack of adequate information for individuals about digital mobile phone services 
when entering GSM service contracts and acquiring GSM phones 


• the risk that the circumstances prompting the inquiry would arise again. 


As a result of the inquiry, Telstra, Optus and Vodafone launched schemes in April 
2001 to address the problems faced by people using hearing aids. These schemes 
involved providing free or reduced-cost accessories to facilitate access to the GSM 
network, or allowing a swap to the CDMA network in certain circumstances. The 
settlement also funded an information seminar (HREOC 2001e). 


E-commerce inquiry 


The e-commerce inquiry was conducted at the request of the Attorney General 
(following approaches from TEDICORE). The terms of reference were received in 
August 1999, and a final report was tabled in June 2000. E-commerce was defined 
broadly, including electronic services such as banking. 


During the inquiry, HREOC invited public submissions and issued an issues paper, 
a working paper, consultancy reports and a draft report for comment. It identified 


1863







   


D.26 DISABILITY 
DISCRIMINATION ACT 


 


several barriers to ecommerce for people with disabilities including accessibility 
and affordability of equipment. In addition, the inquiry identified: 


… accessible banking as an urgent need for people with a wide range of disabilities, 
and the final report has led to some important developments in the banking sector. 
(Jolley 2003, p. 55) 


Developments flowing from the report included: 


• the joint establishment by HREOC and the Australian Bankers’ Association 
(ABA) of a community forum (the Accessible Ecommerce Forum), to promote 
partnerships between industry, government and the community to address the 
report’s recommendations 


• the development or updating of action plans by the ABA and three major banks 


• the development of voluntary industry accessibility standards (launched in April 
2002) on Internet and phone banking, EFTPOS and ATMs (Jolley 2003; 
HREOC 2003d). The ABA reviewed technical aspects of the standards in 2003, 
while HREOC (2003r) sought information from people with disabilities and 
representative organisations about experiences with electronic financial services 
since the standards were released. 


The deferred inquiry—insurance, depressive illness and anxiety disorders 


In July 2001, HREOC requested comment on a proposed inquiry into insurance 
discrimination, depressive illness and anxiety disorders (Ozdowski 2001). This 
followed a request by the MHCA and beyondblue (the national depression 
initiative) to investigate reports of alleged discrimination in insurance against 
people with a history of major depression and anxiety disorders (MHCA, sub. 150). 
These organisations suggested a range of areas for consideration, many of which 
HREOC incorporated into a draft terms of reference. These considerations included: 


• whether people who have experienced depression or an anxiety disorder are 
being refused insurance coverage or offered cover on less favourable terms than 
are people who have not been so diagnosed 


• the data available to support refusal of cover or higher premiums and the extent 
to which these data distinguish between different illness severities or treatments 


• which distinctions on the basis of depression should be regarded as reasonable 


• whether HREOC should revise its insurance guidelines (MHCA, sub. 150). 


HREOC noted that information from the inquiry could inform decisions on any 
future complaints, and could assist interested parties to identify possible ways of 
resolving these issues. The inquiry was deferred after IFSA ‘advised that it was 
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prepared to auspice a cooperative process to work on issues in this area’ 
(HREOC 2003d, p. 58). IFSA (sub. 142, p. 3) commented that its desire to work 
with the sector was driven by the increasing significance and cost of mental health 
claims, but the MHCA submitted:  


IFSA’s willingness to cooperate was influenced by the threat of the review of the 
situation under the DDA by HREOC … and has resulted in the signing of a cooperative 
memorandum of understanding between the mental health sector stakeholders and 
IFSA member organisations. (sub. 150, p. 10) 


The National Disability Advisory Council (sub. DR358) suggested it might now be 
useful for HREOC to undertake a full inquiry into access to superannuation and 
insurance, given continuing problems in the area. 


Alternatives to HREOC inquiries 


HREOC has adopted approaches other than inquiries to highlight issues of 
importance in various areas. In telecommunications, for example, HREOC had 
received requests to investigate the inaccessibility of some services, particularly 
SMS messaging and phone hardware (HREOC 2002h). HREOC (2002h) 
commented, however, that ‘rather than undertake a project into a single issue such 
as SMS [it] has decided to look at telecommunications more generally’. 


In late 2002, HREOC called for expressions of interest to produce a discussion 
paper on access issues for people with disabilities in existing and emerging 
telecommunications products and services. HREOC intended the paper to raise the 
profile of accessibility issues and help establish a framework for action to reduce 
discrimination (HREOC 2002h). The paper (Jolley 2003) was released in June 
2003. It covered access difficulties for people with disabilities, areas for 
improvement, and potential roles for government and industry. A forum was held 
on 28 November 2003 to discuss issues arising from the paper and its 
recommendations. HREOC (2003t) issued a document summarising key points of 
the discussion, as well as making available papers prepared for the forum. 


In 1997, HREOC undertook research into the abuse of people with intellectual 
disabilities in institutional accommodation, focusing on measures to ensure 
appropriate accommodation options. According to HREOC, this study: 


… did not identify any options under the DDA likely to be more effective than the 
continued pursuit of available mechanisms under other laws. However, this is an issue 
where further attention by the Commission may be required. (HREOC 2003d, p. 29) 
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Guidelines and advisory notes 


HREOC has issued guidelines, advisory notes or ‘advice’ in three areas relevant to 
this appendix. 


Advisory notes on the accessibility of web pages 


HREOC has revised its advisory notes on the accessibility of the Internet several 
times since issuing the first version in 1997. The latest revision was in August 2002. 
According to HREOC, the intention of the notes is: 


… to assist people and organisations involved in developing or modifying worldwide 
web pages, by making clearer what the requirements of the DDA are in this area, and 
how compliance with them can be achieved. (HREOC 2002j) 


HREOC also noted that, although they have no legal force, following the notes 
should reduce the likelihood of an organisation being subject to complaints. Further, 
HREOC would consider adherence to the notes in dealing with any complaints. 


The notes provide information on possible sources of advice (including the Web 
Content Accessibility Guidelines developed by the W3C Consortium; expert advice; 
and AusInfo guidelines), and explain how unjustifiable hardship might apply. They 
suggest, for example, that financial costs of adjustment are likely to be less relevant 
in this area than in areas such as access to premises and public transport. Moreover: 


… stylistic preferences rather than functional requirements are highly unlikely to be 
accepted as … a basis for a defence of unjustifiable hardship (other than in cases where 
the artistic form of a site is a significant function) … design must address access 
requirements, directly or by provision of alternative means of access. (HREOC 2002j) 


In its ecommerce report, HREOC (2000a) gave two reasons for advisory notes 
being appropriate for this area, despite lacking the authority and certainty of 
prescriptive regulatory standards. First, changes to the DDA would be required to 
make a disability standard in this area and the time taken to develop standards 
‘would present particular problems for regulating as rapidly changing an area as the 
Internet’. Second, recourse to the DDA (through complaints etc.) is still available. 


Guidelines for providers of life insurance and superannuation 


HREOC issued guidelines for the life insurance and superannuation industries in 
March 1998. The guidelines are intended to help insurers comply with the DDA, 
HREOC noting that the need for them stemmed from the DDA leaving much in this 
area open to interpretation (sub. 143). The guidelines outline the type of data that 
can be relied on, including underwriting manuals, local data, relevant overseas 
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studies, and relevant domestic and international insurance experience. They also 
provide examples of ‘other relevant factors’ that could be considered in the absence 
of such data. These include medical opinion, opinions from other professional 
groups, actuarial advice or opinion, relevant information about the individual 
seeking insurance, and commercial judgment (HREOC 1998b). 


IFSA (sub. 142, p. 28) welcomed the guidelines, ‘as they provided a clear outline of 
the actuarial or statistical data that insurers could rely upon, while explaining the 
operation of the DDA’, but expressed concern about the use of the guidelines in 
practice (see chapter 14). In November 2003, HREOC issued a call for comment 
(Ozdowski 2003b) as part of a review of the guidelines. It noted that guidelines are 
not always the only or best mechanism to clarify rights and responsibilities, but that: 


… even where industry bodies decide to pursue these courses [for example, industry 
codes and procedures], HREOC guidelines may still have valuable functions, pending 
the conclusion of industry standards and as a reference point for their making and the 
making of decisions by HREOC on exemption applications. (Ozdowski 2003b). 


Advice on telecommunications equipment and the Disability Discrimination Act 


HREOC issued advice on telecommunications equipment in August 2001, in 
response to a request at an Australian Communications Industry Forum meeting. 
The advice emphasised that DDA obligations cover equipment for both mobile and 
fixed line services, and that providers should meet accessibility obligations by 
ensuring (subject to unjustifiable hardship) that all equipment is accessible and/or 
by making available specialised equipment as required. HREOC suggested that 
universal design is the preferred option. This would benefit service providers by 
reducing their risk of being subject to complaint under s.122 (‘Liability of persons 
involved in unlawful act’) if, for example, employers install inaccessible equipment 
(HREOC 2001d). Reflecting the decision in Scott v Telstra (section D.2), HREOC 
noted that if customer equipment is provided directly or through others as part of a 
service, then the provider must supply equipment that is accessible to people with 
disabilities, unless this would involve unjustifiable hardship. It also noted that 
standards and codes made under the Telecommunications Act are the benchmark for 
determining breaches under the DDA (see Ozdowski 2003c). 


ACE commented, however, that, although DDA requirements go beyond the 
standard services defined in telecommunications regulations, companies ‘appear to 
be relying on the interpretation of the Telecommunications (Consumer Protection 
and Service Standards) Act 1999, in isolation of their obligations under the DDA’ 
(sub. 31, p. 6). 
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Disability action plans 


This section outlines some action plans developed under the DDA by providers of 
goods, services and facilities, and in areas of social participation. These examples 
illustrate different motivations for and approaches taken to developing action plans. 


Disability action plans in telecommunications 


In 1996, Telstra became Australia’s first corporation to develop a DDA action plan 
(lasting three years) (Jolley 2003), stimulated by the decision in the Scott case 
(section D.2), with 91 per cent of its strategies and action points completed or in 
progress at its expiry (all those of its second plan were completed or in progress at 
its expiry) (Jolley 2003). Telstra’s current plan is for the period 2002–04. 


Optus’s first action plan commenced in 2000 and is due for review in 2004. 
According to Optus (nd), this is its ‘proactive approach’ to compliance with the 
DDA and is required by the Australian Communications Industry Forum Customer 
Information on Prices, Terms and Conditions Code. It developed the plan with a 
working group involving disability organisations, and uses ongoing consultation 
with this group to review and modify the plan. Tasmanians with Disabilities Inc. 
contrasted the approaches of Telstra, which consulted after developing a plan, and 
Optus, which ‘involved people with disabilities right from the beginning of the 
drafting of the Action Plan’ (trans., p. 2167). 


The plans of both Telstra and Optus aim broadly to increase staff awareness and 
improve access (to information, products and services) for customers and staff. 
Performance indicators include customer satisfaction/complaints and feedback from 
disability stakeholders (Telstra 2002; Optus 1999). 


Disability action plans in banking and finance 


In August 1997, the National Australia Bank (NAB) registered a disability action 
plan with HREOC. Hastings (1997) commented that the plan was ‘detailed and 
innovative, and clearly has the enthusiastic support of NAB management at all 
levels’, expressing the hope that: 


… this organisation’s having voluntarily committed itself to a program of eliminating 
discrimination will inspire other corporations to do likewise, both in the banking sector 
and generally. There are positive signs that this is in fact happening. (Hastings 1997) 


Technological advancements, internal corporate restructuring and the need to 
integrate the ABA Disability Action Plan led NAB to revise its plan (NAB 2003). 
The revised plan was launched in April 2003 and lodged with HREOC in 
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September 2003. Following HREOC’s ecommerce inquiry, the ABA and other 
major banks also developed (or updated) and lodged action plans (Jolley 2003). The 
establishment of working parties and steering committees—representing various 
areas of the banks—and consultation with disability groups have been used to 
develop these plans (see, for example, ANZ 2002; Westpac 2001). Objectives focus 
on improving staff awareness, employment opportunities and access to products and 
services. Assessment measures for the plans include regular reviews and feedback 
from customers and other groups. 


Disability action plans in the arts 


A number of arts organisations have submitted action plans. One inquiry participant 
(Becky Llewellyn, sub. 9) highlighted the Adelaide Festival Theatre. She noted that 
the Theatre, since adopting a plan, has made ‘amazing progress’, including 
structural alterations, and improved information, marketing and programming. It is 
now working (in conjunction with a Patron Reference Group) on other initiatives, 
such as audio description of theatre performances. 


Disability action plans in sport 


A number of sports clubs and organisations have submitted action plans. One 
example is the SPARC Disability Foundation, a disability charity working in the 
sports, arts and recreational area, that registered a plan in 1997. It reviews and 
updates this plan quarterly, with staff input. It has also helped other sport and 
recreation groups to develop plans (SPARC, sub. 15). SPARC highlighted the 
following factors that influence the making of action plans: 


• expertise and resources—a particular issue for small community-based and 
volunteer-run organisations, in developing and monitoring plans (trans., p. 1041) 


• government strategies, such as the approach of the SA Office for Recreation and 
Sport and Arts SA, which advise their clientele ‘who apply for money that they 
must be working towards developing a DDA action plan’ (trans., p. 1042) 


• other incentives, such as appealing to an organisation’s self-interest—in terms of 
the potentially greater membership that could follow—rather than forcing an 
action that may generate resentment (trans., pp. 1042–3). 


SPARC also noted that action plans are firstly about education and changing 
attitudes, although most people automatically tend to focus on physical access 
issues (trans., p. 1048). 
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Disability standards 


Of the areas discussed in this appendix, s.31 of the DDA only allows standards to be 
developed for the accommodation of persons with a disability (see chapter 4). Such 
standards have not been developed, although many inquiry participants (including 
the Physical Disability Council of Australia, sub. 113; Janet Hope and Margaret 
Kilcullen, sub. 165; Blind Citizens Australia, sub. 72; Action for Community 
Living, sub. DR330; Uniting Care, sub. DR334; the National Disability Advisory 
Council, sub. DR358; People with Disability Australia, sub. DR359) said they are 
needed. Several participants (such as the Independent Living Centre of NSW, 
sub. 92; Advocacy Tasmania, sub. 130; Office of the Public Advocate Victoria, 
sub. DR310; Uniting Care, sub. DR334; and the National Disability Advisory 
Council, sub. DR358) made specific suggestions about the possible nature and 
scope of such standards. Conversely, HREOC (sub. 143) commented that DDA 
standards may not be the most effective or appropriate means to address 
accommodation issues. The Disability Council of Australia (sub. DR291) argued 
that, as currently conceptualised, an accommodation standard would be unworkable. 


Other participants have suggested that it should also be possible to develop 
standards in other areas, including the provision of goods and services in general 
(for example, Robin and Sheila King, sub. 56; Blind Citizens Australia, sub. 72), 
and insurance and superannuation (as long as these standards are legally 
enforceable) (National Association of People Living with AIDS, sub. DR314). 


HREOC suggested telecommunications specifically as an area that may benefit 
from standards (sub. 143). Although disability standards for telecommunications 
cannot be developed under the DDA, standards of a different sort can be made 
under s.380 of the Telecommunications Act, which allows a regime of technical 
regulation. These standards contain two requirements on the needs of people with 
disabilities—an induction loop to assist people using hearing aids; and a raised dot 
on the number five button on telephone keypads to help blind people. There is 
debate about the scope of these standards and whether guidelines would be better 
(Jolley 2003). HREOC noted the need for further discussion with interested parties 
to determine the most appropriate mechanisms—such as the DDA or 
Telecommunications Act—for developing standards in this area (sub. 219). This 
was discussed at the telecommunications forum held in November 2003 
(section D.2; HREOC 2003s, 2003t). 
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D.4 Costs and benefits of the Disability Discrimination 
Act in the provision of goods, services and 
facilities, and social participation 


The impact of the DDA on outcomes in the provision of goods, services and 
facilities and social participation is difficult to determine. The above discussion 
suggests, however, that it has had effects in various areas—such as in the provision 
of TTYs, and the development of voluntary industry standards in banking, action 
plans in various areas, and a memorandum of understanding in insurance.  


To the extent that the DDA has changed behaviour and reduced discrimination, 
various costs and benefits, accruing to various parties, can be attributed to it. Many 
of these are either intrinsically difficult to quantify or public information about them 
in Australia is lacking. Nonetheless, to the extent possible, this section briefly 
outlines some of these costs and benefits. Given the paucity of available Australian 
data, however, and in an attempt to at least indicate the possible costs and benefits 
of the DDA, international experience in these areas of activity is also discussed. The 
emphasis is on the provision of goods, services and facilities for which much more 
information is available than for areas of social participation. 


Goods, services and facilities—the nature, benefits and costs of 
adjustments 


The accessibility of goods, services and facilities to people with disabilities involves 
both physical aspects (such as entry to premises) and non-physical aspects (such as 
providing information in accessible formats, implementing appropriate policies and 
procedures, and staff attitudes/awareness). This section focuses on the latter, with 
physical accessibility issues discussed in appendix C. 


Providers of goods, services and facilities can undertake various measures to 
improve the ‘non-physical’ aspects of access to customers with disabilities 
(box D.3). Some changes such as these have already been made in response to the 
DDA (sections D.2–D.3), involving a variety of benefits and costs. 


Benefits to people with disabilities 


Goods, services and facilities can be essential to life, or at least significantly 
enhance the quality of life. Retail outlets, for example, directly provide access to 
food and clothing, while banks indirectly provide such access (allowing access to 
funds to pay for necessities or entertainment activities). Increasing accessibility and 
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reducing discrimination in the provision of goods, services and facilities can, 
therefore, have many direct and indirect benefits for people with disabilities. 


 
Box D.3 Measures to improve access to goods, services and facilities 
Providers of goods, services and facilities can undertake various measures/ 
adjustments to improve access to people with disabilities, including: 


• auditing processes and procedures, and preparing, implementing and monitoring 
disability action plans 


• providing awareness training for staff to make them more aware of policies and 
issues surrounding people with disabilities and DDA requirements 


• improving communication with customers—such as by providing accessible 
websites, and information (menus, bills, lists of charges etc) in large print, Braille, 
plain English and other accessible formats; or allocating longer appointments to 
customers with intellectual and communication disabilities 


• training people with disabilities to use accessible facilities 


• offering home delivery or visits 


• providing concessions (to people with disabilities and/or their carers) 


• allowing alternative methods of identification where people with disabilities are not 
able to provide standard ones (such as a driver’s licence) 


• retail outlets changing service delivery methods—such as having staff bring down 
goods from an inaccessible first floor, or rearranging displays to facilitate movement 
around a store 


• changing features on facilities such as ATMs 


• guides at tourist facilities using a portable induction loop. 


Sources: Department for Work and Pensions (United Kingdom) 2001; Meager et al. 2002.  
 


Direct benefits include increasing the range and safety of goods, services and 
facilities that people with disabilities can enjoy—either on their own (allowing more 
independence and opportunities to participate in activities outside the home, for 
example); or with their carers, family and friends (allowing greater participation in 
outside activities with them). 


Indirect benefits include: 


• increased opportunities in other areas, such as employment and education 


• reduced travelling costs, as more services closer to home or work become more 
accessible (Department for Work and Pensions (United Kingdom) 2001) 


• improved self-esteem, with flow-on benefits in other areas 
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• increased social capital through the formation of networks. 


The MHCA highlighted the importance of the last factor for people with mental 
health issues: 


Utilisation of … important structures [such as shopping centres and public facilities] 
promotes a feeling of community connectedness and can act as mental health protective 
factors. (sub. 150, p. 15) 


More specific benefits can also result in particular areas. 


• Telecommunications access provides opportunities in areas such as employment, 
education, social participation and emergencies (HREOC 2003d; Jolley 2003; 
TEDICORE, sub. 122). Estimates of the number of people in Australia who have 
a ‘phone-related handicap’ (Jolley 2003), suggest that the accessibility of 
telecommunications potentially affects many people. 


• Accessible information is crucial to community participation. As the National 
Ethnic Disability Alliance commented, ‘access to information means, in effect, 
access to opportunities and therefore choices to participate in the community’ 
(sub. 114, p. 8). Potential benefits of accessible technology and the Internet 
include increased access to a variety of goods and services and faster and 
cheaper access (HREOC 2000a), and a reduction in the impact of barriers in 
areas such as transport. In the context of providing printed material in formats 
accessible to people with print disabilities, Hilzen and Bowes commented: 
By providing people with disabilities greater access to the rapidly growing store of 
knowledge, digital technologies have created significant opportunities for them to 
learn, grow and contribute to society in both economic and personal ways. (Hilzen and 
Bowes nd, p. 6) 


• Superannuation and insurance can affect opportunities, both now and in the 
future, in various aspects of life. Denial of insurance, for example, may reduce 
opportunities to participate in areas such as employment or travel, as highlighted 
by various inquiry participants—including the Disability Services Commission 
(sub. 44); Association for the Blind of WA (sub. 83); Michael and Denice 
Bassanelli (sub. 175); and Frank Fisher (sub. 200). The extent of a person’s 
superannuation can affect the quality of life in retirement. 


The DDA appears to have contributed to increased access in all of these areas, 
although more remains to be done (sections D.2 and D.3). Thus, it can be seen to 
have delivered some of these benefits. The fact that quantitative evidence of these 
benefits is largely unavailable in no way diminishes their importance, nor the need 
to incorporate them into consideration of the net impact of the DDA. 


1873







   


D.36 DISABILITY 
DISCRIMINATION ACT 


 


Benefits to business 


It has been suggested that improving access to their goods, services and facilities 
can benefit businesses in several ways—such as through increasing revenue, and 
improving their reputation/image. Increased flexibility, lower costs and new 
markets have also been suggested as possible benefits for publishers that integrate 
‘accommodations for accessibility into their production workflow’, because storing 
content in an accessible format can reduce the ‘time and cost involved in meeting 
any specific need … and the possibility of creating new products is enhanced’ 
(Hilzen and Bowes nd, p. 6). Some adjustments that do not relate directly to making 
physical changes to premises, such as staff training, might also provide benefits by 
improving the effectiveness of other ‘disability-friendly’ adjustments.  


A number of inquiry participants reported anecdotal evidence that catering for 
people with disabilities was good for business (box D.4). However, the large 
number of complaints received by HREOC about the provision of goods and 
services (section D.2) indicates that not all businesses regard customers with 
disabilities as a profitable market. According to the South Australia Equal 
Opportunity Commission, ‘some businesses claim that they are expected to take on 
trust that disability friendly measures are good for business without evidence 
available to support such contentions’ (sub. 178, p. 3) (see chapter 6). 


 
Box D.4 Is the DDA good for business? 
A number of inquiry participants suggested that compliance with the DDA brought 
benefits for businesses: 


I think there’s quite a lot of evidence that people have found accommodating disability is 
very good for business. … If you look at McDonalds’ web site, if you go to some of these 
chains, McDonalds have a fantastic action plan … It’s obviously considered good for 
business that they’re saying to people with disabilities, ‘Well, you can come to us. You can’t 
go to [a competitor’s outlet] because they don’t have an action plan’ or ‘They’re not being 
accommodating in the same way as we are’. While only some places do it, they get the 
advantage of having all the clientele of people with disabilities who now discover they can go 
out somewhere to eat. They have the advantage of all the other people who are the 
unintended beneficiaries. (Melinda Jones, trans., p. 1522) 
Such is the potential market of people with disabilities that Tourism Queensland has 
identified disability as a potential untapped tourism market. Tourism Queensland is working 
with tourism operators, local government and accommodation providers to encourage 
accessible environments because it is good for business. Accessible environments not only 
allow and encourage people with disabilities to participate. Accessible environments and 
universal design is good for everyone. (Disability Action Inc., sub. 43, p. 3)  


 


No comprehensive evidence is available on the demand-side benefits of compliance 
with the DDA in Australia. However, insights into the potential benefits of 
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adjustments in the provision of goods and services may be gained from a detailed 
2001 survey of the effects of Part III of the UK Disability Discrimination Act 1995 
(Meager et al. 2002). This suggested that adjustments to cater for customers with 
disabilities could provide both commercial and non-commercial benefits, although 
the nature and extent of benefits varied depending on the adjustment (box D.5). 


 
Box D.5 Benefits to business of adjustments in the United Kingdom 
Since 1999, businesses covered by Part III of the UK Disability Discrimination Act have 
been under a duty to make ‘reasonable adjustments’—in relation to practices, policies 
and procedures, auxiliary aids and services, and alternative provision of service—to 
facilitate the use of their goods or services by customers with disabilities. On behalf of 
the UK Department for Work and Pensions, Meager et al. (2002) conducted a survey of 
1000 establishments covered by Part III of the Act (in the private, public and voluntary 
sector) and detailed case studies of a 50-establishment subsample. 


Of all the establishments surveyed, 40 per cent reported having made adjustments to 
cater for their customers with disabilities. Of the establishments that did not make 
adjustments, the most common reason provided was that adjustments were not 
necessary. Only 4 per cent cited cost as the reason for not undertaking adjustments. 


Many establishments reported a range of commercial and non-commercial benefits 
from adjustments. Increased accessibility was the most common benefit cited 
(particularly resulting from the provision of text phones, information on email/disk, and 
sign language interpreters), with many also reporting greater customer satisfaction 
(particularly due to the provision of dedicated staff, specific assistance, text phones, 
and simple language documents). Some changes (particularly the provision of 
concessions and Braille documents) appeared to increase the number of customers 
with disabilities. Some even reported increases in the number of customers without a 
disability—for example, 23 per cent of establishments that provided ‘simple language’ 
documents reported such increases. Increased revenue/turnover was only a significant 
benefit reported for the provision of home delivery services. Only a small proportion of 
establishments reported a reduction in complaints/litigation as a benefit of making the 
adjustments. 


Most establishments also reported that adjustments had been more effective than 
anticipated—for example, by benefiting customers other than those with disabilities. 


In a number of cases, firms reported that there was no noticeable effect/benefit from 
the adjustments made. In most cases, this proportion was smaller than those who 
reported some sort of benefit. However, more than half the establishments reported no 
benefit from providing subtitled videos, or information in large print and Braille. 


Source: Meager et al. 2002.  
 


The results of Meager et al (2002) must be interpreted with caution because they 
apply only to establishments that had made adjustments (40 per cent of the sample). 
Establishments that make adjustments might do so because they anticipate benefits 
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and are predisposed to finding that the benefits outweigh the costs. Equally, the 
58 per cent of establishments surveyed that did not make adjustments (2 per cent 
did not respond) might have found that the costs outweighed the benefits. 


Nonetheless, if applicable to Australia, Meager et al.’s results support the anecdotal 
evidence provided by inquiry participants, suggesting that individual organisations 
can benefit from improving their accessibility, and complying with disability 
discrimination legislation.  


However, benefits accruing to individual organisations might not translate to the 
whole of the Australian economy. Any competitive advantage that is gained by one 
business through its disability-friendly policies will be to the detriment of its 
competitors that are inaccessible, with no positive effect on the amount of goods 
and services consumed in Australia. Overall demand for goods and services would 
increase only if, as some inquiry participants have suggested, a competitive 
advantage is achieved at the expense of overseas competitors (Paraplegic and 
Quadriplegic Association of Queensland, trans., p. 116). Moreover, even gains to 
individual firms can be lost in the longer term if competitors subsequently also 
adopt disability-friendly policies. 


Benefits to staff 


Staff also may benefit from the adjustments made for customers with disabilities, 
with subsequent benefits to business. Meager et al. (2002) reported staff benefits 
such as increased experience, competence, job satisfaction and morale, an improved 
working environment, and feeling more comfortable dealing with people with 
disabilities. Higher staff morale was associated particularly with the provision of 
awareness training, and the fact that some adjustments decreased the likelihood of 
customers becoming frustrated with staff. 


Benefits to others 


Various other groups can benefit from adjustments made to the way goods, services 
and facilities are provided, including: 


• other customers—such as those with temporary impairments; or due to the 
creation of a friendlier environment and better, more flexible customer care in 
general (as reported in Meager et al. 2002) 


• associates of people with disabilities—who may be able to enjoy a wider variety 
of activities with, or find that they are not relied upon to provide care in as many 
instances for, their family and friends with disabilities. 
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Costs 


Like benefits, the costs of adjustment can accrue to various parties, although the 
emphasis tends to be on the costs to business. 


In making adjustments in the way they provide goods, services and facilities, 
businesses can incur recurrent/ongoing and/or non-recurring/one-off costs. These 
costs can involve either explicit financial costs and/or opportunity costs. Some costs 
of very specific adjustments in particular areas have been estimated. For example, 
Gill and Shipley (2003) provide qualitative estimates of the costs (and benefits) of 
various features of telephones that can make them more accessible to people with 
various disabilities. In many cases, these costs are insignificant or low, but can 
provide significant benefits to people with disabilities. In banking and finance, 
NAB’s rollout of its audio-enabled ATMs was reported to have followed an 
investment of almost 12 months and $1 million (Nicholas 2002). The Bank 
conceded that this would not add immediate shareholder value but was committed 
to its disability action plan, under which it had also installed TTYs at call centres 
and standardised screen access on ATMs. To the extent that these adjustments were 
precipitated by the DDA, their costs could be attributed to it. 


It is difficult to obtain more comprehensive estimates of adjustment costs in 
Australia. In the absence of such data, overseas evidence suggests that the costs of 
adjustments imposed by disability discrimination legislation are often low or 
non-existent, although they vary significantly with the type of adjustment 
undertaken. For example, Meager et al. (2002) reported average ongoing costs of 
website maintenance were significantly higher than for other adjustments. The type 
of adjustment also influenced whether costs were primarily one-off/start-up or 
ongoing/recurrent. Recurrent costs were relatively more significant for changes to 
non-physical aspects of service provision. Overall, however, costs tended to be 
higher for adjustments involving physical changes to premises.  


Staff time and opportunity costs—arising, for example, in the course of providers 
thinking about adjustments, assisting customers with disabilities and training staff—
were cited by some as a major concern. Costs also influenced the nature or timing 
of adjustment (such as whether Braille copies were only produced on demand). 


These results need to be interpreted with caution. Many respondents were unable to 
provide cost data (or separately identify costs of adjustment) for various reasons. 
For example, some costs (such as those for large print documents, having dedicated 
staff, providing concessions and home visits) were absorbed within the normal 
expenditure of some establishments; while some found it difficult to attribute some 
costs specifically to meeting the needs of people with disabilities, where others also 
benefited from adjustments. 
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Trying to generalise costs from the provider to economywide level is extremely 
difficult. Such an analysis is confounded by factors such as the number of 
businesses and consumers potentially involved, and a lack of information on the 
type of adjustments that might be necessary and undertaken. Nonetheless, the 
Department for Work and Pensions (United Kingdom) (2001) attempted to estimate 
the overall costs of adjustments under the UK Disability Discrimination Act. For the 
types of adjustments relevant to this appendix, it estimated overall costs ranging 
from ₤187–234 million ($515–$644 million, non-recurring) and ₤91–399 million 
($250–1100 million, recurring costs, per year), most of which would be incurred by 
private sector providers.2 As these figures indicate, there was significantly more 
uncertainty about recurrent than non-recurrent costs. 


Net impact 


Given the difficulties of estimating benefits and costs of adjustments in providing 
goods, services and facilities, it is equally difficult to quantify the net impact. 
Meager et al. (2002) provided some indication of what establishments perceived as 
the net impact of adjustments to them. In that respect, a majority of the 
establishments that had made adjustments reported that the benefits outweighed 
their costs, although this result varied across types of adjustment. Moreover, as 
noted above, some caution is needed in interpreting these results. In addition, the 
benefits Australian businesses derive relative to the costs of adjustment may be 
lower than in the United Kingdom, given the smaller potential market of people 
with disabilities for most businesses in Australia. Nonetheless, to the extent that the 
UK results are applicable to Australia, it suggests there could be net benefits to 
business of adjustments under the DDA. Net benefits are more likely to derive at the 
communitywide level, given the potentially significant, if largely intangible, 
benefits that accrue to people with disabilities and others. 


Social participation—the nature, benefits and costs of adjustments 


Many adjustments that might be made in areas of social participation—particularly 
accommodation, and clubs and incorporated associations—would involve physical 
changes to premises, the costs and benefits of which are discussed in appendix C. 
Other possible types of adjustment include, in: 


• accommodation—installing specialised facilities, such as alarms with flashing 
lights for deaf people; changing lease conditions, such as no pets policies for 
people with guide dogs 


                                              
2 Foreign exchange conversion at the average 2001-02 British pound sterling–Australian dollar 


exchange rate. 
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• sport—changing competition conditions/rules, such as to allow people with 
disabilities to use assistive devices; educating other team members and officials 
about disability issues to promote a more inclusive environment 


• clubs and incorporated associations—adapting application or sign-in procedures 
to accommodate the needs of people with disabilities; educating staff and other 
members about disability issues. 


These areas of activity are important means through which people can gain a sense 
of belonging, self-worth, wellbeing and connectedness with others, participate in the 
broader community and develop social networks, and thus decrease feelings of 
isolation. Hence, the benefits to people with disabilities of reducing barriers in these 
areas are significant. Benefits may also accrue to others, including: 


• associates of people with disabilities—by seeing the improved lifestyle of their 
family member or friend; finding they are needed less often to act as ‘carers’ 


• others in the community (such as neighbours, other club members)—by 
interacting with a broader range of people and seeing different perspectives; 
experiencing a generally friendlier, more accepting and understanding 
atmosphere in clubs, extending beyond ‘disability issues’ 


• those making the adjustments—such as through increased club membership. 


Most of these possible benefits are intangible and extremely difficult, if not 
impossible, to quantify. In terms of costs, these are likely to be relatively low for 
some types of procedural changes, but may be higher, if largely one-off, for 
adjustments such as installing specialised facilities. However, evidence quantifying 
the benefits and costs of improving access in these areas is not generally available, 
and what is available mainly relates to aspects such as the physical accessibility of 
premises. 


Even without this information, however, the relatively limited application of the 
DDA to these areas so far suggests that the impacts of the DDA in social 
participation have been relatively low. 
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E Commonwealth laws and programs 


Like any other public or private organisation, the Australian Government must 
comply with the provisions of the Disability Discrimination Act 1992 (DDA) in 
areas such as employment, education and accommodation. Unlike other 
organisations, however, the Australian Government is the subject of a specific 
section of the DDA (s.29), which governs the administration of Commonwealth 
laws and programs. This singling out of some Australian Government activities 
reflects one of the reasons for introducing the DDA—namely, the Constitutional 
inability of State and Territory disability discrimination legislation to address 
alleged discrimination by Australian Government departments and agencies (see 
chapter 4). Separate treatment of Australian Government activities may also be 
linked to the common law doctrine of legal equality (and thus to the DDA’s object 
regarding equality before the law) (see chapter 9). 


Within the DDA, the activities of Australian Government agencies and departments 
also stand out in two other respects. First, the unjustifiable hardship defence is 
unavailable to organisations administering Commonwealth laws and programs (see 
chapter 8). Second, unlike for other providers of goods and services, the DDA 
allows for disability standards to be made with respect to the administration of 
Commonwealth laws and programs (see chapter 4). However, no standards have yet 
been developed in that area. Instead, federal agencies are required to comply with 
the Commonwealth Disability Strategy. The strategy is a planning framework that, 
although not based in law and not a substitute for standards, outlines federal best 
practice in eliminating barriers to full participation by people with disabilities.  


E.1 Australian Government’s response to the Disability 
Discrimination Act  


Following the introduction of the DDA, the Australian Government initiated two 
responses dealing with its responsibilities under the Act. The main response, the 
Commonwealth Disability Strategy, is ongoing. The other response, the disability 
standard setting process, is now inoperative. Both responses are examined below. 
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Disability standards for Australian Government laws and programs 


In 1993, the Attorney General established the DDA Standards Working Group to 
advise on the need for and the development of disability standards. This working 
group identified federal information services as a priority. In 1996, a working 
party— comprised of the Attorney-General’s Department (Chair), the Disability 
Discrimination Commissioner, interested federal Departments and representatives 
of the DDA Disability Standards Project—drafted a discussion paper on standards 
for Australian Government information and communications. A draft of these 
standards was intended to be released in 1997, but was not. No follow-up action 
appears to have been taken, either on information standards or on more general 
standards for the administration of Commonwealth laws and programs. This delay 
appears to be due to other areas (transport, access to premises and education) taking 
a higher priority. However, the Department of Family and Community Services 
stated that ‘the establishment of standards for Australian laws and programs is still 
open to consideration’ (sub. DR 362, p. 16). 


One inquiry participant suggested that making some of the provisions of the 
Commonwealth Disability Strategy (for example, regarding online accessibility) 
part of standards on Commonwealth laws and programs could provide for stronger 
monitoring mechanisms (Tedicore, trans., pp. 266–7). 


HREOC indicated that it does not perceive the need for comprehensive standards 
for all aspects of the administration of Commonwealth laws and programs, but it 
nonetheless suggested that standards could provide: 


• an avenue for complaint when commitments under the Commonwealth 
Disability Strategy (for example, the lodgement of actions plans) are not met 


• a clearer legal framework regarding the rights of people with disabilities and the 
duties of Australian Government bodies (HREOC, sub. 143, p. 80). 


Commonwealth Disability Strategy 


The Commonwealth Disability Strategy was introduced in 1994 to provide 
Australian Government Departments and agencies with a planning framework to 
ensure access to all federal programs, services and functions for people with a 
disability (OoD 1994, p. iii). The original strategy applied to the activities of all 
departments, agencies and authorities for 10 years (1994–2004) and aimed to 
‘enhance access opportunities for people with a disability to the programs, services 
and infrastructure of society’ (OoD 1994, p. 5).  
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Departments were originally required to report biennially on their progress in 
implementing the strategy by undertaking self-assessment. The Australian 
Government’s Office of Disability was responsible for collating the assessments 
and overseeing the preparation of a progress report, examining the performance and 
progress of the Commonwealth Disability Strategy. Two such reports have been 
tabled in Parliament (1995 and 1997). In addition, KPMG conducted a mid-term 
evaluation of the strategy in 1999. As a result of this evaluation, the strategy’s 
objectives and reporting requirements were changed in 2000. Below is a brief 
chronology of the Commonwealth Disability Strategy, from its inception in 1994 to 
its re-launch in 2000. 


Commonwealth Disability Strategy (1994) 


The strategy was intended to provide a 10 year planning framework to remove 
barriers for people with a disability progressively and to enable the Australian 
Government to provide leadership to others in the community so ‘people with a 
disability can live, work and participate as valued and equal citizens’ (OoD 1994, 
p. 1). The strategy’s objectives are to: 


• promote acceptance of the fact that people with disabilities, and their families and 
carers have the same fundamental rights as the rest of the community 


• identify and remove barriers in program development and delivery 


• eliminate discriminatory practices of employers and program administrators  


• develop plans, strategies and actions to ensure the needs of people with disabilities 
and their families and carers are taken into account in planning and service 
delivery. (OoD 1994, p. 3) 


To achieve these objectives, the Commonwealth Disability Strategy introduced core 
strategies for Australian Government departments, outlining areas of administrative 
responsibility in which reforms could occur. These included: 


• requiring that each department and authority lodge a DDA action plan with 
HREOC by 1997 


• making a commitment that legislation would not contain discriminatory 
provisions 


• encouraging equal employment opportunities, by including more flexible 
working arrangements to accommodate the needs of people with a disability 


• requiring departments at a minimum to comply with AS1428, the minimum 
standard for building accessibility 


• setting a target of 4 per cent for the employment of people with a disability in the 
Australian Public Service (APS), to be increased to 5 per cent by 2000. 
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The above core strategies aimed to promote access for people with a disability 
across all federal agencies. In addition, the Commonwealth Disability Strategy 
recognised that the Australian Government, through its responsibilities in key 
economic and social areas, is well placed to influence the integration of people with 
disabilities into the rest of society. The strategy thus called on Government 
departments and agencies to exert their influence in a variety of areas, such as 
buildings, transport, education, telecommunications and the justice system. It 
recommended, for example, that the Human Rights and Equal Opportunity 
Commission (HREOC) ensure telecommunications’ carriers and major equipment 
manufacturers be made aware of their obligations under the DDA and develop 
action plans. It also recommended that the then Department of Communications and 
the Arts, when reviewing telecommunications policy and regulatory arrangements, 
consider the specific issues facing people with a disability (OoD 1994, p. 27). 


Progress reports (1995 and 1997) 


The 1995 and 1997 progress reports sought to measure the performance of 
Australian Government departments and agencies against criteria laid out in the 
Commonwealth Disability Strategy. The 1995 progress report concluded that good 
progress had been made overall, but recorded limited progress in the areas of 
consultation, participation, planning and accountability. A particular concern was 
the failure of any agency to lodge a disability action plan with HREOC, given the 
target that all agencies lodge such a plan by the end of 1997.  


The 1997 progress report detected progress in physical access across many 
departments and agencies. It also noted some progress in employment opportunities 
for people with a disability. However, it was critical of the slow progress made in 
increasing the participation of people with disabilities on advisory bodies, and 
measuring agencies’ effectiveness in meeting the needs of people with disabilities. 
By August 1997, progress on action plans was still deemed to be unsatisfactory, 
with only 13 out of 69 Australian Government departments and agencies having 
lodged plans with HREOC (KPMG 1999, p. 18). 


Mid-term evaluation (1999) 


KPMG’s mid-term evaluation of the Commonwealth Disability Strategy sought to 
explain why the strategy had not been as successful as envisaged, and to develop 
ways of improving the strategy. The evaluation found that it was difficult to 
evaluate the strategy’s success and progress, given a lack of objective performance 
measurement criteria and also the absence of independent monitoring mechanisms 
(KPMG 1999, p. i). The evaluation report suggested ways in which the strategy 
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could be improved, which primarily involved recognising that the strategy applies 
more to some agencies than others, and developing a framework and set of 
principles that apply to each role of the Australian Government. It also 
recommended developing a performance monitoring framework that existing 
Australian Government reporting and accountability measures (such as annual 
reports) could incorporate (box E.1). 


The mid-term evaluation report noted a lack of clarity regarding the strategy’s 
scope. The initial strategy applied to the ‘activities of Commonwealth departments 
and authorities’. The report noted that statutory authorities and government business 
enterprises (GBEs) were uncertain about whether they were bound by the strategy. 
This uncertainty arose from those organisations having some degree of 
independence from government control and a commercial focus. 


The report also detected a tension between the human resources and client service 
aspects of the strategy. Implementation and reporting of the strategy often gave 
precedence to Equal Employment Opportunity considerations, while neglecting 
client service issues. 


The mid-term evaluation provided some insights into the low action plan 
compliance rate of departments and agencies. In particular, it identified concerns 
that lodging a plan would not be sufficient to protect an agency from a complaint 
and may incriminate it further, if it did not carry out the commitments in the plan 
(KPMG 1999, p. 29). When plans had been lodged, the evaluation found that the 
‘major focus had been the development of the disability action plan, rather than a 
focus on its implementation’ (KPMG 1999, p. 29). 


These findings led the mid-term evaluation to recommend that the requirement for 
federal organisations to develop and lodge action plans be removed from the 
Commonwealth Disability Strategy (box E.1). The evaluation suggested that 
‘departments and agencies should be encouraged to develop mechanisms that 
ensure they address the needs of people with disabilities in the most suitable manner 
for their business’, which may or may not include action plans (KPMG 1999, p. 67). 


On the positive side, the mid-term evaluation found that the strategy ‘had been an 
effective tool in raising awareness of the needs and rights of people with disabilities 
in their interactions with Australian Government departments and agencies’ (FACS, 
sub. DR362, p. 16). 
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Box E.1 Recommendations of the mid-term evaluation of the 


Commonwealth Disability Strategy 
The mid-term evaluation of the Commonwealth Disability Strategy made 13 
recommendations: 


1. That the Government reaffirm its commitment to the full participation of people with 
disabilities in the Australian community by establishing a clear policy framework for 
Government activities. 


2. That the Government show evidence of commitment to people with disabilities by 
refining the Commonwealth Disability Strategy so it is more appropriately targeted in 
identifying and reducing discriminatory practices in Government programs, service 
delivery and employment. 


3. That the Commonwealth Disability Strategy recognise the differing core roles of the 
Government—funder/policy adviser, purchaser, provider and employer—and the 
varying accountabilities that attach to these roles in catering for the needs of people 
with disabilities. 


4. That the Government, in refining the Commonwealth Disability Strategy give specific 
attention to: 
(a) the need for ongoing education and promotion of the needs and rights of people 


with disabilities to address the attitudinal barriers that exist 
(b) more flexible program design and service delivery to ensure more streamlined 


access to the services required to meet the needs of people with a disability 
(c) identifying and reducing discriminatory barriers and sharing best practice 


through improved coordination of programs between federal departments and 
agencies, and also between the Australian Government and the State and 
Territory governments 


(d) increasing access to information in appropriate formats 
(e) increasing access to appropriate employment opportunities. 


5. That the refined Commonwealth Disability Strategy be based on a more flexible 
framework using identified principles and agreed performance indicators that 
address issues of planning, the accessibility of buildings, communication, staff 
training, consultation, participation, coordination and accountability. Principles and 
performance indicators should be developed jointly by Government departments 
and agencies and key stakeholders. Individual agencies should set annual 
performance targets. 


6. That clear accountability mechanisms be established and linked to the core 
reporting and planning process of Government departments and agencies, so as to 
increase public accountability and participation outcomes for people with disabilities. 


(Continued next page)  
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Box E.1 (continued) 
7. That the compulsory requirement for disability action plans to be lodged with 


HREOC be removed. Departments should be encouraged to develop mechanisms 
that ensure they address the needs of people with disabilities in the most suitable 
manner for their business. If departments consider disability action plans to be 
useful in identifying and progressing disability issues, then they should be 
encouraged to use them. 


8. That the Office of Disability take a leadership role within the Government in 
providing information and establishing networks to support the Commonwealth 
Disability Strategy and assist agencies in removing barriers and improving program 
development and delivery for people with disabilities. 


9. That the Office of Disability take a leadership role in providing advice to ensure the 
Commonwealth Disability Strategy is integrated within the evolving accountability, 
reporting and planning framework of the Government. 


10.That the revised Commonwealth Disability Strategy be developed by departments 
and agencies, peak disability organisations and people with disabilities. 


11.That the responsibility for overseeing the Commonwealth Disability Strategy, 
including the development of performance indicators, rest with the Office of 
Disability in consultation with other agencies. 


12.That the Office of Disability have the revised Commonwealth Disability Strategy 
framework ready for implementation from 1 January 2000. 


13.That the Commonwealth Disability Strategy be reviewed within three years of 
commencement to assess its effectiveness in reducing discriminatory practices and 
removing key barriers. The review should also identify opportunities for further 
integrating the strategy into core Government accountability, reporting and planning 
processes.  


Source: KPMG 1999, pp. 6–9.  
 


Commonwealth Disability Strategy (2000) 


Based on the recommendations of the mid-term evaluation, and following 
consultation with departments and agencies and the disability community, a revised 
Commonwealth Disability Strategy was launched in October 2000. It is based on 
the principles of equity, inclusion, participation, access and accountability. 


The revised strategy discards the one-size-fits-all approach evident in the initial 
strategy. Instead, it links an agency’s disability strategy to the specific role of that 
agency as a policy adviser, regulator, purchaser, provider or employer (box E.2).  


1887







  


E.8 DISABILITY 
DISCRIMINATION ACT 


 


 
Box E.2 Case study: the employer role 
Employer agencies provide employment and ensure workplace procedures and 
practices support equitable working conditions for employees, including those with 
disabilities. Typical activities undertaken within this role include: 


• the development of employment policies and procedures  


• recruitment  


• the induction of new staff  


• staff training and development  


• individual performance monitoring  


• the payment of wages and salaries  


• human resource management. 


Employers need to ensure: 


• employment policies and procedures comply with the DDA  


• staff training and development programs (for example, induction, supervision, policy 
development, contract management, client services):  
– incorporate education and information about the needs of people with disabilities 


as members of the wider community, consumers, clients and staff  
– are accessible to staff with disabilities. 


• agency recruiters and managers apply the principle of ‘reasonable adjustment'  


• the ongoing employment of people with disabilities includes some capacity to 
support the individual's changing needs and ability to pursue a career path 


• workplace strategies are in place to address attitudes inhibiting people with 
disabilities from securing and maintaining employment. 


The indicators that can be used to measure the success of these outcomes include 
whether: 


• employment policies and procedures comply with the requirements of the DDA  


• recruitment information for potential job applicants is available on request in 
accessible formats  


• managers and recruiters apply ‘reasonable adjustment' principles  


• training and development programs consider and respond to the needs of people 
with disabilities, and include information on disability issues where they relate to the 
content of the program 


• a complaints/grievance mechanism (and access to external mechanisms) is in place 
to address issues raised by staff and the public. 


Source: OoD 2000b.  
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The agency’s Performance Reporting Framework accounts for those roles in 
defining agency duties and performance indicators appropriate for the interaction 
between the agency and people with disabilities. From 2000-01, agencies are 
required to report against these indicators in their annual report. Under the revised 
strategy, agencies and departments are no longer expected to lodge action plans. 
Although such plans are still encouraged, they are perceived more as a symbol of 
commitment to improving accessibility for people with disabilities. 


The revised strategy does not apply to GBEs. However, like departments and 
agencies, GBEs are encouraged to report in their annual reports on strategies for 
improving access for people with disabilities. 


E.2 Evaluating the Australian Government’s 
performance  


As noted earlier, the Commonwealth Disability Strategy represents the Australian 
Government’s response to the DDA. The strategy provides a guide to departments 
and agencies for meeting their obligations under the DDA. Moreover, by 
introducing the strategy, the Australian Government acknowledged its ‘role in 
providing leadership and setting an example for others in the community’ (OoD 
1994, p. 1). The complementarity between the DDA and the Commonwealth 
Disability Strategy means that the Australian Government’s performance in 
addressing its own discrimination against people with disabilities can be assessed in 
two ways. First, it is possible to examine DDA complaints data, keeping in mind the 
caveats about interpreting those data (see chapter 5). Second, the Australian 
Government’s own reporting framework under the Commonwealth Disability 
Strategy can be used. These two approaches are now adopted in turn. 


Complaints lodged under the Disability Discrimination Act 


Section 29 complaints 


The area of ‘administration of Commonwealth laws and programs’ attracts a 
relatively low number of complaints under the DDA. Although, from 1992 to 2001, 
the number of section 29 complaints grew, that number has been falling steadily 
since 2001 (figure E.1). HREOC noted that federal agencies, in general, ‘do not 
appear to have been a particular target for complaints above and beyond other 
providers of services’ (HREOC, sub. 143, p. 79). 
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Figure E.1 Complaints made under section 29 of the Disability 
Discrimination Act, 1992 to 2003 


0


5


10


15


20


25


30


35


40


45


50


1992-93
1993-94


1994-95
1995-96


1996-97
1997-98


1998-99


1999-2000
2000-01


2001-02
2002-03


Year


N
um


be
r


0


1


2


3


4


5


Pe
r c


en
t o


f t
ot


al


Number of s.29 complaints Complaints as a percentage of total DDA complaints


Data source: HREOC annual reports, 1995 to 2003. 


In recent years, the majority of those section 29 complaints that were finalised were 
either declined or terminated (figure E.2). Reasons for declining or terminating a 
complaint include HREOC finding the action of the respondent not unlawful, the 
complainant withdrawing the complaint, or the complaint being deemed vexatious, 
misconceived or lacking in substance (HREOC, sub. 235).  


Closer inspection of the complaints declined/terminated by HREOC reveals that 
many of these complaints were about the content of laws or the eligibility criteria 
for programs, rather than about the way in which these laws and programs were 
administered. Examples of terminated/declined complaints include cases in which 
the respondent’s actions were dictated by law, such as cases where the respondent 
could not: 


• provide electronic voting for a person who is blind 


• provide Medicare refunds for homoeopathic medicines used by a person with 
multiple chemical sensitivity 


• remit a student’s HECS debt incurred as a result of his disability. 


HREOC also takes the view that discrimination under section 29 of the DDA does 
not cover eligibility criteria for government programs. Examples of declined 
complaints in this area include: 


• failure to provide services to a person with a hearing impairment because the 
person was not a recipient of a pension 
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• failure to exempt from tax the purchase of a motor vehicle because that vehicle 
was not used to drive to and from work. 


Figure E.2 Disability Discrimination Act complaints against the Australian 
Government, by area, 1998-99 to 2002-03 a,b,c 
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year is not consistent with that in figure E.1, because not all complaints received in one year are finalised in 
that year. * Includes complaints for which there is no reasonable prospect of conciliation. 
Data source: Based on HREOC, sub. 235. 


HREOC also found some actions not to be unlawful because they were specifically 
covered by an exemption, such as the exemption of the Migration Act 1958 (s.52) 
and of ‘special measures’ (s.45) from the provisions of the DDA. 


The application of the DDA to the content of Commonwealth laws and programs 
that complainants consider discriminate against people with disabilities was a 
contentious issue for many inquiry participants. It is discussed elsewhere in the 
report (see chapters 6, 10 and 12). Ruling out complaints about the content of 
Commonwealth laws and programs means that most section 29 complaints that 
HREOC successfully conciliated related to the physical accessibility of resources 
and the availability of program information in alternative formats. Box E.3 provides 
details of some of these cases. 
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Box E.3 Conciliated cases under section 29 of the Disability 


Discrimination Act 


Employment agency access (2001) 


A person with a mobility impairment was unable to physically access a job placement 
agency because one entrance had stairs and no handrail, and the other entrance had 
a door that the person was unable to open. The complaint was settled on the basis that 
a bell system would be installed, the entrance would be upgraded to provide ramp 
access, and staffing arrangements would accommodate difficulties with the door. 


Access to tax resources (2001) 


A blind person was unable to access the online version of the Business Activity 
Statement because it was not accessible to screen reader software. At the time, the 
Australian Taxation Office acknowledged the lack of accessibility due to technical 
reasons. It worked with the complainant to develop an e-mail version and web version 
of the Business Activity Statement that would be compatible with screen reading 
software, and it also agreed to pay compensation. 


Access to consumer information (2000) 


A person with a vision impairment complained that publicly available information by a 
federal agency on the implementation of the goods and services tax had not been 
made available in Braille. Following discussions with HREOC, a Braille version was 
made available and the complaint was withdrawn. 


Communications access to Commonwealth programs (1998) 


A deaf person complained a department did not make provision for communication with 
Deaf people. The department agreed to take measures that included instructing all 
staff on the use of telephone typewriter (TTY) phones, providing information to staff on 
the National TTY Relay Service and reviewing its stationery so TTY information is 
included in all contact details. 


Voice tape of a discussion paper (1998) 


A person unable to read or write due to brain damage complained that a department 
refused to supply its policy discussion paper in voice format. The policy paper was 
available electronically but the person was unable to use this form. The department 
apologised, advised that the policy document should have been provided in the form 
requested in the first instance, and arranged for an audio tape to be made. 


Polling place access (1993) 


A person who uses a wheelchair complained that the town’s polling place for the 1993 
election was inaccessible. The complaint was conciliated on the basis that the 
Australian Electoral Commission would investigate accessible venues for the next 
election. 


Source: HREOC 2003l.  
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Other complaints 


As mentioned earlier, the Australian Government is subject to the same DDA 
obligations (aside from section 29) as other organisations. This means that the 
Government has been subject to a number of complaints under sections 15 
(employment) and 24 (goods, services and facilities) (figure E.2). Between 1998-99 
and 2002-03, employment complaints were the most numerous of all complaints 
against the Government; they also represented 12 to 21 per cent of all DDA 
employment complaints received by HREOC. 


Blind Citizens Australia criticised the Australian Government’s performance as an 
employer of people with disabilities: 


We’ve got a very interesting case going on at the moment, an employment 
discrimination case, and for us it’s quite distressing to see that these aren’t at times 
cases of just neglect, but there can be quite active, conscious, less favourable treatment 
of workers with disabilities still going on in the Commonwealth sector … (Blind 
Citizens Australia, trans., p. 1682) 


Moreover, two inquiry participants claimed that the Government, in defending itself 
against DDA employment complaints, had at times failed to adhere to its own 
‘model litigant’ policy and had resorted to unethical and vexatious tactics (Terry 
Humphries, sub. 66; Alexa McLaughlin, trans., p. 664). 


Most complaints against the Australian Government as an employer are not treated 
differently from those brought against any other employer. That is, a job’s inherent 
requirements, the reasonableness of hiring and firing criteria and the unjustifiable 
hardship defence are taken into account. 


Difficulties have arisen, however, in relation to the Australian Government as an 
employer of defence force personnel. As mentioned, section 53 exempts personnel 
engaged in combat duties or peacekeeping activities from the protection of the 
DDA. This provision would appear to give the Australian Government the right, for 
example, to dismiss a member of the army on the basis of that person having a 
disability. However, it is not clear that section 53 provides a blanket exemption in 
relation to military personnel. The courts have chosen in some cases to distinguish 
between a soldier’s ‘combat duties’ and ‘day-to-day duties’. The former are defined 
in the Disability Discrimination Regulations 1996 as ‘duties which require, or 
which are likely to require, a person to commit, or participate directly in the 
commission of, an act of violence in the event of armed conflict’ (see chapter 4). In 
Commonwealth of Australia v Williams (2002) FMCA 89, the Federal Magistrates 
Court found that ‘day-to-day duties’ are covered not by section 53, but by section 
15 (employment) of the DDA. It deemed that the defendant, despite his disability, 
could fulfil the ‘inherent requirements’ of normal (non-combat) airforce duties, 
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discrimination was deemed to have occurred under section 15. However, this 
decision was overturned on appeal before the Federal Court, based on the view that 
the inherent requirements of a soldier’s job include the possibility of having to 
participate in combat duties. 


Performance under the Commonwealth Disability Strategy 


The following discussion assesses the performance of the Australian Government 
against key result areas of the Commonwealth Disability Strategy. Most of this 
assessment relies on somewhat obsolete information, generated between 1995 and 
1999 by the two progress reports and the mid-term evaluation (section E.1). The 
Office of Disability has commissioned an independent evaluation of the 
effectiveness of the revised strategy, to be conducted in 2004. 


Action plans 


Although action plans are no longer mandatory, thirty-one federal agencies had 
lodged a plan with HREOC as at August 2003, up from 13 plans lodged in August 
1997. However, that number remains low; the Productivity Commission estimates 
that only about one quarter of all Australian Government departments and agencies 
(excluding GBEs) have an action plan registered with HREOC. Of the main 
departments, only about one half have lodged an action plan. Whether the low 
number of action plans reflects unsatisfactory progress in implementing Equal 
Employment Opportunity principles will remain unclear until the next evaluation of 
the Commonwealth Disability Strategy. According to HREOC, ‘there may be action 
without an action plan’ (sub. 143, p. 80). The move to make Government disability 
action plans voluntary in Australia can be contrasted with recent international 
experience in this area. In New Zealand, the trend has been towards the imposition 
of greater obligations (box E.4). 
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Box E.4 New Zealand Disability Strategy 
In 2001, the New Zealand Minister for Disability Issues launched the New Zealand 
Disability Strategy. The strategy includes the following objectives, each of which is 
underpinned by detailed actions. 


1. Encourage and educate for a non-disabling society 


2. Ensure rights for disabled people 


3. Provide the best education for disabled people 


4. Provide opportunities in employment and economic development for disabled 
people 


5. Foster leadership by disabled people 


6. Foster an aware and responsive public service 


7. Create long term support systems centred on the individual 


8. Support quality living in the community for disabled people 


9. Support lifestyle choices, recreation and culture for disabled people 


10. Collect and use relevant information about disabled people and disability issues 


11. Promote the participation of disabled Maori 


12. Promote participation of disabled Pacific peoples 


13. Enable disabled children and youth to lead full and active lives 


14. Promote participation of disabled women in order to improve their quality of life 


15. Value families, ‘whanau’ and people providing ongoing support. 


Government departments are required to produce a work plan showing how they are 
implementing the strategy. The Minister for Disability Issues is required to report 
annually to Parliament on the progress made. Reviews of the New Zealand Disability 
Strategy have been scheduled for 2006 and 2011. 


Source: Office for Disability Issues (New Zealand) 2001.  
 


Citizenship 


Both progress reports in 1995 and 1997 indicated early progress made in increasing 
the accessibility of polling places and booths, providing greater wheelchair access, 
and improving the availability of electoral information to include large print and 
audio tapes. The 1997 report noted that complaints regarding electoral access ‘have 
been few, they have usually been in regard to wheelchair access to polling places’ 
(Department of Health and Family Services 1997, p. 40). However, the Productivity 
Commission finds that access to polling places for people with disabilities is still a 
problem (see chapter 9). 
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Employment 


The 1994 Commonwealth Disability Strategy set a target of 4 per cent employment 
of people with disabilities in the Australian Public Service (APS), to increase to 
5 per cent by 2000. An Australian National Audit Office report in 1997 found that 
people with disabilities made up 5.3 per cent of the APS in 1992, but that this 
proportion had fallen to 4.9 per cent in 1995 (ANAO 1997, p. xix). 


By 1997, the average employment rate for people with disabilities across the APS 
had fallen further, down to 4.7 per cent (Department of Health and Family Services 
1997, p. 24). In 2002-03, only 3.6 per cent of APS employees reported having a 
disability. The proportion of employees declaring a disability varies considerably 
across agencies. Some smaller agencies have representation levels in excess of 7 per 
cent. However, in agencies with more than 1000 ongoing employees, the average 
representation is only around 3 per cent (APSC 2003a). 


As in other sectors of the economy, the true representation of people with 
disabilities in the APS is likely to be higher than this figure suggests. This 
underestimation is due to some persons choosing not to disclose their disability 
status to their employer. Moreover, not everyone who has a disability may be aware 
of the fact. However, even if the current prevalence of disability in the APS is 
higher than the 3.6 per cent recorded by the Australian Public Service Commission, 
it is highly likely to have fallen in the ten years since the introduction of the DDA. 
In the same period, APS employment of Indigenous Australians increased, while 
that of people from a non-English speaking background has remained stable since 
1999, following an initial decline (APSC 2003a).  


Reports by the Australian National Audit Office in 1997 and 1999 found that the 
observed decline in the proportion of public servants with disabilities was due to: 


• staff reporting disabilities being retrenched at a higher rate than other staff in the 
APS 


• proportionately fewer people with disabilities being appointed to the APS. 


The trend toward under-representation has continued in subsequent years, despite 
the number of engagements exceeding that of separations in 2002-03 
(APSC 2003a).1 


The downsizing and contracting out of lower level administrative positions in the 
APS over the past decade, and the multiskilling of remaining positions, have often 


                                              
1 While the number of APS employees with a disability grew during that year, their share of the 


overall public servant population fell. 
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been cited as the reason for the higher rate of retrenchment of people with 
disabilities (KPMG 1999, p. 33; Val Pawagi, sub. 209; Department of Family and 
Community Services, DR362). However, the representation of people with 
disabilities declined at all levels between 1993 and 2002 (figure E.3). 


Figure E.3 Ongoing staff with disabilities by Australian Public Service 
classification group, 1993, 1998 and 2003 
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Data sources: APSC 2002; 2003a. 


In 2003, the Australian Public Service Commission (APSC) conducted a survey of 
all APS agencies employing 20 or more staff under the Public Service Act (and of 
their employees if the agency employed more than 100 staff) (APSC 2003a, 2003b). 
A large majority of the agencies surveyed reported using one or more specific 
strategies to facilitate the recruitment of people with disabilities (for example, 
ensuring that selection criteria are not discriminatory). Further, most agencies 
reported the use of one or more strategies to retain staff with a disability (for 
example, providing access to adaptive technology or other practical support). 
Notwithstanding these strategies, employees with a disability were generally less 
satisfied than their counterparts with no disability with the way in which their 
employer met what the employee regarded as the main job satisfaction factors (for 
example, flexible working arrangements). 


Other possible indicators of Australian Government agency performance in the 
disability employment area, found in the employee survey, are that: 
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• 39 per cent of employees with a disability consider that they have been subjected 
to bullying, harassment or discrimination at work, compared with 17 per cent of 
employees without a disability2 


• 18 per cent of employees with a disability disagree or strongly disagree that their 
agency actively supports the employment of people with a disability.  


Concluding on the employment representation of people with disabilities in the 
APS, the APSC stated: 


Overall, the picture is not positive. Despite the strategies agencies report having in 
place, the representation of people with a disability is continuing to decline. … 
Agencies … need to consider more carefully, including in consultation with their 
employees with a disability, the effectiveness of their strategies. (APSC 2003a, p. 133) 


Val Pawagi (sub. 209) argued that there are systemic barriers to the employment of 
people with disabilities by the APS. She identified reforms of APS recruitment 
procedures and the devolution of financial responsibility to individual agencies as 
factors that: 


… have created disincentive effects to employ people with disability. This has 
contributed to a workplace culture within the APS that is reluctant to employ them and 
reduces the fairness with which they are treated. This practice constitutes 
discrimination. (sub. 209, p. 3) 


The Department of Family and Community Services agreed that financial 
devolution within public service departments could create barriers to the 
recruitment of people with disabilities (Department of Family and Community 
Services, DR362). 


The declining representation of people with disabilities in the APS led a number of 
inquiry participants to call for an increased Government commitment in that area 
by, for example, adopting an obligations-based approach (Blind Citizens Australia, 
sub. 72; Peter Simpson, sub. 192; Val Pawagi, sub. 209; Disability Council of 
NSW, sub. 64; Dennis Denning, sub. 109; Terry Humphries, sub. DR345). At 
present, no such approach (in the form of quotas or other positive duties) exists in 
the APS. The revised Commonwealth Disability Strategy no longer contains a target 
for representation of people with disabilities in the APS; instead, individual 
agencies are expected to measure success in their role as an employer by 
determining whether they comply with the DDA, provide recruitment information 
in accessible formats, abide by ‘reasonable adjustment’ principles, provide training 


                                              
2 It is not possible to know precisely what proportion of the bullying, harassment or discrimination 


experienced by employees with a disability was due to their disability or based on some other 
attribute such as race. However, reported figures imply that this proportion was below 50 per 
cent. 
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and development programs adapted to the needs of people with disabilities, and 
have appropriate complaints/grievance mechanisms (OoD 2000b). 


However, direction 4.2(6)(b) from the Public Service Commissioner allows agency 
heads to identify particular employment opportunities as open only to people with 
an intellectual disability. Despite a specific request from the Commissioner for 
agencies to use this provision to actively recruit people with intellectual disabilities, 
only two agencies in 2000-01 and four in 2001-02 used this option, from a total of 
71 departments and agencies. Most agencies reported that they did not have suitable 
employment opportunities for people with intellectual disabilities (APSC 2002). 


APS policies in employing people with disabilities may be contrasted with the 
approach adopted in the New South Wales public service. The New South Wales 
Government has imposed a duty on its agencies to be proactive in employing people 
with physical disabilities and in providing them with the necessary goods and 
services with which to fulfil the inherent requirements of their positions. 
Accordingly, the New South Wales Government has set a benchmark of 12 per cent 
for the representation of people with disabilities and 7 per cent for the 
representation of people requiring a work-related adjustment (NSW Office of 
Employment Equity and Diversity, sub. 172). These benchmarks are based on the 
representation of these groups in the working-age population of New South Wales 
(NSW Anti-Discrimination Board, sub. 101). Official New South Wales 
Government policy notwithstanding, the representation of both groups in the State’s 
public sector is far below these targets (6 per cent and 1.2 per cent respectively in 
2000) and has declined in recent years (NSW Anti-Discrimination Board, sub. 101). 


APS performance in employing people with disabilities may also be compared to 
the international experience with employment quotas. In many countries, quotas are 
in force for the employment of people with disabilities in the public sector (and 
sometimes in the private sector) (box E.5). 


Access to premises 


By the time of the 1997 progress report, 90 per cent of federal agencies had reported 
making progress in meeting the relevant Australian Standard for building 
accessibility (AS 1428.2: Design for access and mobility). The remaining 10 per 
cent had already achieved this minimum standard when the Commonwealth 
Disability Strategy was introduced in 1994 (Department of Health and Family 
Services 1997).  


1899







  


E.20 DISABILITY 
DISCRIMINATION ACT 


 


 
Box E.5 Public sector employment quotas internationally 
Quotas in OECD countries range from 2 per cent to 7 per cent of the public sector 
workforce, with some exemptions for small employers. Fulfilment of these quotas is 
variable, and measurement is affected by multiple counting of employees with profound 
or severe disabilities. 


Some countries have employment quotas that apply uniformly across the public and 
private sectors: 7 per cent of the workforce in Italy, 6 per cent in France and Poland, 
5 per cent in Germany, 4 per cent in Austria, 3 per cent in Turkey and 2 per cent in 
South Korea and Spain. 


In other countries, quotas apply to the public sector only: Belgium has a 2–2.5 per cent 
quota for the public sector (with high compliance) and Portugal recently introduced a 
5 per cent quota for new recruitment in the public sector. In the United Kingdom, a 
quota introduced during the 1940s was abolished in 1996 following a rapid decline in 
quota compliance. In The Netherlands, a legal authorisation exists to impose a quota 
system as an ultimate solution if all other measures prove inadequate. 


Experience in quota countries shows that employees who become disabled and are 
thus eligible for counting towards the quota are more likely to be kept in a job, while 
quota schemes provide little extra incentive to employ a job applicant with a disability. 


The fulfilment of quotas depends on the extent of sanctions on the employer. Without 
real enforcement, a quota scheme is an incentive to employ registered disabled 
people, or retain those who acquire a disability, but does not automatically result in any 
new obligations for employers. 


Source: OECD 2003.  
 


Wider availability of alternative formats 


Quality of communication and the accessibility of information in different formats 
have improved since the Commonwealth Disability Strategy was introduced. The 
1995 progress report found that 44 per cent of agencies did not respond or reported 
no progress in making information available in alternative formats, but the 1997 
progress report found improvement from this low base, with 80 per cent of agencies 
reporting improvements in the accessibility of information. Freecall 1800 numbers, 
Braille documents, video and audio tapes, the use of radio and caption transcription 
services, and the Internet were means by which agencies had improved information 
delivery. However, the 1997 progress report also found that much of the material 
available in alternative formats was for internal use only, and that ‘substantially less 
accessible information was provided to clients with disabilities regarding the 
programs and services administered by organisations’ (Department of Health and 
Family Services 1997, p. 22). 
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In recent times, the Internet has become a platform for information delivery for a 
vast number of organisations, including the Australian Government. This trend has 
led to the development of a Government Online Strategy that has several 
components, such as privacy, security and web content accessibility. The 
Government standard for website accessibility is consistent with that devised by the 
World Wide Web Consortium (W3C 1999). In June 2000, W3C guidelines were 
adopted as the common best practice standard for all Australian Government 
websites (box E.6). Each guideline has a series of checkpoints ranging in priority 
from one to three. Content developers must satisfy priority one or it is not possible 
to access information on the site. Priority three checkpoints are encouraged, but are 
not essential to navigate a site.  


 
Box E.6 Website accessibility guidelines 
The World Wide Web Consortium (W3C) has produced the following guidelines that 
explain how to make web content accessible to people with disabilities. 


1. Provide equivalent alternatives to auditory and visual content. 


2. Don’t rely on colour alone. 


3. Use markup and style sheets and do so properly. 


4. Clarify natural language usage. 


5. Create tables that transform* gracefully. 


6. Ensure pages featuring new technologies transform gracefully. 


7. Ensure user control of time sensitive content changes. 


8. Ensure direct accessibility of embedded user interfaces. 


9. Design for device independence. 


10. Use interim solutions. 


11. Use W3C technologies and guidelines. 


12. Provide context and orientation information. 


13. Provide clear navigation mechanisms.  


14. Ensure documents are clear and simple. 


* The term ‘transform’ describes a page or table remaining fully accessible no matter 
what the disability of the user. 


Source: HREOC 2003j.  
 


HREOC updated its website access advisory notes (version 3.2) in 2002 to assist 
people and organisations involved in developing or modifying web pages, by 
clarifying the DDA requirements in this area and explaining how compliance can be 
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achieved. The advisory notes do not have direct legal force, and they do not 
substitute for the DDA provisions. However, by following the advice they provide, 
an individual or organisation is far less likely to be subject to complaints about 
website accessibility (HREOC 2002j). 


The way in which information is presented, for example, affects its accessibility for 
people with disabilities. Documents that are provided in an image-based format 
(such as GIF or TIF) are not accessible to people who are blind or visually 
impaired, and who rely on Braille or synthetic speech output to read computer 
screens. PDF also remains a relatively inaccessible format for this group of people, 
because it can be accessed only by a limited range of software. One inquiry 
participant cited the example of a recent major product recall by the Therapeutic 
Goods Administration, for which the list of recalled products was available only in 
PDF format initially (Tedicore, trans., p. 266). Relying exclusively on this format 
could leave an organisation open to a DDA complaint, according to HREOC: 


The Commission’s view is that organisations who distribute content only in PDF 
format, and who do not also make this content available in another format such as RTF, 
HTML, or plain text, are liable for complaints under the DDA. (HREOC 2002j, p. x) 


Consultation and participation 


The 1997 progress report found that 70 per cent of agencies reported consulting 
with people with disabilities on program design, delivery and the effectiveness of 
equal opportunity measures (Department of Health and Family Services 1997). 
However, most of these agencies focused their consultation efforts on improving the 
work environment and services for employees, and on improving the physical 
accessibility of facilities, rather than on encouraging input into the broader planning 
and evaluation processes. In relation to participation of people with disabilities on 
advisory and review bodies, the 1997 report noted slow progress. It found that few 
organisations had formal mechanisms in place to consult with people with 
disabilities in regard to the design of policies and programs or the delivery of 
services. It concluded that the equitable representation and consultation of people 
with disabilities was an area requiring urgent attention. 


E.3 Conclusions 


Given the wide-ranging nature of the activities carried out by the Australian 
Government, it is not possible to provide a single-line assessment of the 
performance of the Australian Government in relation to its obligations under the 
DDA. Although the Australian Government has been the target of many DDA 
complaints, this is to be expected given the breadth of its responsibilities. There are 
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no indications that it is more discriminatory an employer, say, or a provider of 
goods and services than its private sector counterparts. 


Nonetheless, it might be argued that government departments and agencies face a 
higher duty to not discriminate than private sector organisations and than 
individuals. This is apparent in, for instance, the lack of an unjustifiable hardship 
defence with respect to the administration of Commonwealth laws and programs. It 
is also reflected in the fact that, in the absence of a disability standards that 
specifically covers government activities, the Australian Government has 
implemented its own Disability Strategy in response to the DDA. 


The Commonwealth Disability Strategy, after eleven years of operation, has not 
been an unmitigated success. Despite repeated evaluations and reviews, it has failed 
to effect a durable change in many of the practices of federal departments and 
agencies. Nowhere is this more in evidence than with respect to public sector 
employment of people with disabilities. Notwithstanding that the original strategy 
included specific employment targets for this group, the representation of people 
with disabilities in the Australian Public Service has fallen steadily since 1993. 
While this decline is probably due in part to structural changes affecting the 
employment practices of all organisations including public sector ones, recent 
evidence suggests that public servants who have a disability may not always enjoy a 
discrimination- and harassment-free workplace. 


In other areas, it appears that the Commonwealth Disability Strategy has met with 
greater success. With respect to government information, for example, the adoption 
of a Government Online Strategy has allowed people with disabilities greater access 
to Internet-based resources, which would have enabled this group to enjoy its rights 
and entitlements more fully. 
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F Quantitative analysis and data 
sources 


This appendix outlines the methods, data and results of the quantitative work 
undertaken by the Productivity Commission to ascertain the existence and nature of 
disability discrimination in the Australian labour market. The results (interpreted in 
chapter 5 and appendix A) suggest that people with disabilities may experience 
some degree of discrimination in terms of both gaining employment but less so in 
earning equal wages. 


F.1 Methods 


Two analytical approaches have been used, which are referred to below as 
‘decomposition techniques’ and ‘employment effects’. 


Decomposition techniques are used to apportion differences in the wages received 
by different groups between ‘explained’ and ‘unexplained’ components. The 
‘unexplained’ portion can then be interpreted as discrimination, but this 
interpretation relies upon a correct specification of the model.1 These techniques 
have been widely used to measure sex and race discrimination (for example, Miller 
and Rummery 1989 and Baldwin and Johnson 1992a). Their application to 
disability is more difficult than to sex or race, for three main reasons: 


• the potential for unobserved sources of productivity differences between the 
groups being compared is greater than for other types of discrimination 


• the definition of disability is not as clear-cut as that of gender or race 


• the potential for endogeneity between labour force status and disability status 
(for example, when unemployment is both caused by, and causes, a psychiatric 
condition). 


Notwithstanding these caveats, decomposition techniques have been extended to the 
measurement of disability discrimination (Baldwin and Johnson 1994, 2000; and 
Kidd et al. 2000). 
                                              
1 There should be no omitted variables, for example, that might be related to the productivity of 


individuals, such as motivation. 
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The simplest and most common form of the decomposition techniques is known as 
the ‘Oaxaca–Blinder’ method and is applied to information about the wages 
observed for people in employment (Blinder 1973; Oaxaca 1973). An extension to 
this simple form incorporates the Heckman selection model, which accounts for 
wages that are offered but are not accepted (Reimers 1983). This is an important 
extension because it quantifies discrimination in offer wages (see below), which 
might be different from that in observed wages (Kidd et al. 2000). 


Employment effects methodology focuses less on the wages of people with 
disabilities, and more on their employed–non-employed status. Specifically, it is 
used to calculate the effects on employment of:  


• having a disability, which will be referred to as the ‘marginal effects’ technique 
(Wilkins 2003) 


• being offered a discriminatory wage because of having a disability, which will 
be referred to as the ‘Baldwin and Johnson’ technique (Baldwin and Johnson 
1992b, 1994, 2000). 


Decomposition techniques 


The Oaxaca–Blinder method is described below, along with its extension, the 
Heckman selection model. Both decomposition techniques are based on the human 
capital model developed by Mincer (1974), in which the central explanatory 
variable for wages variation is training, including formal education and on-the-job 
learning. In addition to these variables, firm and individual characteristics are 
controlled for (for example, occupation, union membership, firm size and public 
sector). This model is described in equation F.1 below. 


1


M


j i ij j
i


Y Xβ µ
=


= +∑   (F.1) 


where, 


jY  = logged hourly wages of individual j 


ijX  = ith explanatory variable of individual j (which might be a human capital or 
control variable) 


iβ  = coefficient of the ith explanatory variable 


µ  = normally distributed error term. 
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Oaxaca–Blinder method 


This method decomposes the difference between the average wages of people 


without disabilities and people with disabilities (
____ ____


N DY Y− ) into two components: 


• The ‘explained component’, based on the difference between the averages of the 
explanatory variables (the first term on the right hand side of equation F.2 
below). This component is so termed because it is attributable to the two groups 
having different characteristics. 


• The ‘unexplained component’, based on the difference between the coefficients 
of the explanatory variables (the second term on the right hand side of equation 
F.2 below). This component is so termed because it is attributable to the same 
characteristics in the two groups being treated differently. It is this component 
which has been interpreted as measuring discrimination. 


( )
___ ___ _______ ____


1 1


M M
N N D N D D


N D i i i i i i
i i


Y Y X X Xβ β β
= =


⎛ ⎞
− = − + −⎜ ⎟


⎝ ⎠
∑ ∑   (F.2) 


where, 


Y  = average of logged hourly wages 


iX  = average of the ith explanatory variable 


iβ  = coefficient of the ith explanatory variable 


N denotes people without disabilities  


D denotes people with disabilities  


This form of the model uses people without disabilities for its non-discriminatory 
wage benchmark; that is, it assumes in the absence of wage discrimination, people 
with disabilities would receive the same return on their human capital 
characteristics as people without disabilities (instead of, for example, returns to both 
groups adjusting). It can be argued that this assumption is plausible because people 
with disabilities only represented 11.7 per cent of the labour force in 1998 (ABS 
1999b, p. 35), hence their influence on the labour market and wage rates would 
have been relatively small (Kidd et al. 2000, p. 970). An equivalent assumption may 
not hold in the case of sex or race discrimination. In any event, changing the 
assumptions so that wages of people without disabilities adjust downward as those 
of people with disabilities adjust upward when discrimination is removed does not 
alter the difference in reward that the same characteristic attracts for members of 
each group. It simply relabels part of the unexplained component as due to 
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‘nepotism’ (favouring people without disabilities) rather than disability 
discrimination. 


Heckman selection model 


As noted, the Heckman selection model is an extension of the Oaxaca–Blinder 
decomposition technique, run in two stages:  


• a probit regression to model the decision to participate in the labour market 
(hence the likelihood of wages being observed) 


• an ordinary least squares (OLS) regression to model the determinants of those 
wages that are observed. 


The variables in the probit regression relate mainly to factors influencing people’s 
trade-off between income and leisure, while those in the OLS regression relate 
mainly to factors influencing people’s productivity.2 There is overlap between these 
factors, as some characteristics influence both income and leisure trade-offs and 
productivity. 


Wages are observed only if the wages that employers offer to people (offer wages) 
are greater than or equal to the wages that people are prepared to work for 
(reservation wages). Hence, observed wages are only a subset of offer wages, and 
might exhibit a particular pattern. Such a pattern is known as sample selection bias 
and is frequently explained in terms of the observed wages distribution being a 
‘truncated’ version of the offer wages distribution. The Heckman selection model 
corrects for the non-random sampling of observed wages from offer wages, through 
a so-called ‘inverse Mills ratio’ based on the probit regression, which captures the 
relationship between observed and offer wages. This ratio is then included as an 
explanatory variable in the OLS regression, as shown in equation F.3. 


( )
1


M
OB
j i ij j j


i


Y Xβ γλ µ
=


= + +∑   (F.3) 


where, 


OB
jY  = logged hourly observed wages of individual j 


                                              
2 The variables in the probit regression should include those variables that relate to offer wages 


(which already appear in the OLS regression), as well as those relating to reservation wages (or 
the income-leisure trade-off), if the likelihood of wages being observed is to be comprehensively 
modelled. However, this is not possible since some of the variables in the OLS regression are 
only available for people in employment. This is a limitation of Reimer’s approach (Baldwin and 
Johnson 1994, p. 5) and it might explain why the inverse Mills ratio is frequently found to be 
insignificant in research that calculates it. 
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ijX  = ith explanatory variable of individual j 


iβ  = coefficient of the ith explanatory variable 


jλ  = inverse Mills ratio of individual j 


γ  = inverse Mills ratio’s coefficient 


µ  = normally distributed error term. 


The inverse Mills ratio can be used to infer the average offer wages from average 
observed wages in the manner depicted in equation F.4.  


____ ____ ____ ___


1


M
OF OB


ii
i


Y Y Xγ λ β
=


⎛ ⎞= − = ⎜ ⎟
⎝ ⎠


∑   (F.4) 


where, 


Y  = average of logged hourly wages (OF superscript denotes offer, OB superscript 
denotes observed) 


iX  = average of the ith explanatory variable 


iβ  = coefficient of the ith explanatory variable 


λ  = average of the inverse Mills ratio  


γ  = inverse Mills ratio’s coefficient. 


A positive coefficient for the inverse Mills ratio in the OLS regression means that 
observed wages are greater on average than offer wages: that is, above average 
wage offers tend to be accepted and become observed wages, but below average 
ones are not (equation F.4). This is expressed in figure F.1 as area A missing from 
the offer wages distribution, leaving the distribution ‘truncated’. A negative 
coefficient for the inverse Mills ratio means that observed wages are less than offer 
wages: that is, below average wage offers tend to be accepted and become observed 
wages, but above average ones are not (equation F.4). This is expressed in figure 
F.1 as area B missing from the offer wages distribution.  


It is difficult to predict a priori whether the inverse Mills ratio coefficient for people 
with disabilities will be positive or negative. Previous research in this area for the 
US and UK has found both negative and positive coefficients (Baldwin and Johnson 
1994 and Kidd et al. 2000). A positive coefficient is indicative that those people 
with disabilities with the greatest earning opportunities are relatively more likely to 
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be observed in the labour market. A negative coefficient would indicate that those 
with relatively low earnings prospects tend to self-select into employment.  


Figure F.1 Truncation of offer wage distribution leading to selectivity bias 


 


 


 


 


 


 


 


 


The results from the Heckman selection model can be decomposed as shown in 
equation F.5, so that the gap in offer wages is broken down into explained and 
unexplained components (the first and second terms on the right hand side of 
equation of equation F.5 respectively). This approach was developed by Reimers 
(1983). 


( )
____ ____ ____ ____ ___ ___ _____ __


1 1


M M
OF OF OB OB N N D N D D


N D N D N N D D i i i i i i
i i


Y Y Y Y X X Xγ λ γ λ β β β
= =


⎛ ⎞ ⎛ ⎞⎛ ⎞− = − − − = − + −⎜ ⎟ ⎜ ⎟⎜ ⎟
⎝ ⎠⎝ ⎠ ⎝ ⎠


∑ ∑  (F.5) 


where, 


Y  = average of logged hourly wages (OF superscript denotes offer, OB superscript 
denotes observed) 


iX  = average of the ith explanatory variable 


iβ  = coefficient of the ith explanatory variable 


λ  = average of the inverse Mills ratio  


γ  = inverse Mills ratio’s coefficient 


N denotes people without disabilities  


D denotes people with disabilities  


Number 
of people 


Offer wages 
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Previous research has generally shown that the gap between offer wages received 
by people without disabilities and people with disabilities is greater than that 
between observed wages (Baldwin and Johnson 1994, 2000 and Kidd et al. 2000).  


Employment effects 


Two methods have been used to estimate the effect of having a disability on 
employment, where employment is defined as spending an hour or more a week 
working in a job for which a person receives some kind of payment. The first 
method (‘marginal effects’) examines the marginal effect of having a disability 
upon the likelihood of employment (Wilkins 2003). The second method (‘Baldwin 
and Johnson’) examines the effect of discriminatory wage offers upon employment 
outcomes (Baldwin and Johnson 1992b, 1994, 2000). Whereas the first method 
collates all possible reasons for people with disabilities not being in employment, 
the second focuses on discriminatory wage offers as the reason for non-
employment. 


Marginal effects technique 


The marginal effects technique measures the change that occurs in the probability of 
employment if a dummy variable which represents disability becomes ‘active’ (that 
is, changes from 0 to 1). It uses the employment probability model used by Wilkins 
for 1998 (2003, p. 39–41), and applies it to 1993 data (1998 and 1993 are the only 
two years for which SDAC unit-record data are available) (equation F.6). This 
approach controls for variables other than disability, such as age, education and 
family status. Unlike the decomposition techniques previously described, however, 
it does not constitute an explicit attempt to measure discrimination. Nonetheless, a 
negative impact of the disability dummy on the probability of being employed 
might be interpreted as being at least partly due to discrimination (subject to the 
usual caveats about model specification). 


The probit model can be represented as follows:3 


( )
1


Pr 1|
M


j i j i ij
i


E X F Xβ
=


⎛ ⎞= = ⎜ ⎟
⎝ ⎠
∑   (F.6) 


where, 


                                              
3 For more information about probit regression functions, see Stata Corporation 1999, Reference 


Manual: Stata Release 6, Stata Press, Texas. 
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( )Pr 1|j i jE X=  = the probability that individual j is employed, given the 
characteristics of individual j 


ijX  = ith explanatory variable of individual j (chosen to reflect the determinants of 
the trade-off between income and leisure) 


iβ  = coefficient of the ith explanatory variable 


F  = normal cumulative distribution function 


Baldwin and Johnson technique 


This technique relies upon the Heckman selection model and uses a method 
outlined by Heckman (1976) but developed further by Baldwin and Johnson 
(1992b, 1994, 2000). It estimates the amount of employment lost through people 
with disabilities being offered discriminatory wages which are less than the 
non-discriminatory offer wages. Employment loss occurs because some people with 
disabilities would work for the non-discriminatory wage but will not work for the 
discriminatory wage. However, the total employment loss arising from 
discriminatory wage offers is underestimated, because employment discrimination 
can also manifest itself as people with disabilities working fewer hours. Baldwin 
and Johnson’s estimate of employment loss only accounts for those hours ‘lost’ by 
people with disabilities not working at all. 


There are three stages in the Baldwin and Johnson technique: 


1. the probability of employment of the ‘average’ person with disabilities is 
estimated in the presence of wage discrimination, using the coefficients from the 
probit regression of the Heckman selection model 


2. the probability of employment of the average person with disabilities in the 
absence of discrimination is estimated 


3. the difference between discriminatory and non-discriminatory probabilities of 
employment is applied to the population of people with disabilities to calculate 
the amount of employment lost through wage discrimination. 


The second stage of the Baldwin and Johnson technique is described in detail in 
Baldwin and Johnson (1992a and 1992b). It contains two key assumptions: 


1. the larger the excess of the offer wage over a person’s reservation wage, the 
more hours that person is likely to work 


2. discrimination reduces offer wages made to people with disabilities but has no 
effect on the offer wages made to people without disabilities. 
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The second assumption is more controversial than the first and is typically applied 
to disability discrimination more than other types of discrimination, such as sex or 
race. The justification for this might be the relatively small number of people with 
disabilities in employment relative to people without disabilities, and the 
consequent lesser impact that non-discriminatory outcomes for this group are likely 
to have on the labour market as a whole, relative to other types of discrimination. 


F.2 Data 


Data from the first wave of the Department of Family and Community Services’ 
Household, Income and Labour Dynamics in Australia (HILDA) survey conducted 
in 2001 are used to carry out decomposition analysis and the Baldwin and Johnson 
technique. These data are preferable to data from the ABS Survey of Disability, 
Ageing and Carers (SDAC) cited elsewhere in this report for two main reasons: 


• HILDA contains detailed wages data, while SDAC only contains data about 
income, which is a relatively crude proxy for wages 


• HILDA contains far more other variables relevant to employment, which can 
only be proxied (for example, work experience) or are not obtainable at all (for 
example, firm size and union membership) from SDAC. 


However, SDAC typically covers far more people than HILDA (approximately 
40 000 instead of 14 000) and contains data suitable for analysis of changes in 
employment outcomes since the DDA was introduced (1993 and 1998). 


HILDA variables 


A number of HILDA variables were used to carry out the analysis of wages of 
people with disabilities and people without disabilities in 2001 (table F.1). 


SDAC variables 


A number of SDAC variables were used to examine the effects of disability on the 
likelihood of employment in 1993 and 1998 (table F.2). In order for the analysis to 
be consistent over time, it was necessary to adjust the definition of the variables 
found in each of the two SDACs, including the definition of disability (table F.3).  
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Table F.1 HILDA variables used in the analysis, 2001 


Analysis variable Description HILDA variable(s)
Demography  
MARRIED Married AHGMS 
AGE1 Age AHHFAG 
AGE1SQ Age squared AHHFAG 
NC04 Number of children aged 0 to 4 ATCN04 


ATCR04 
NC514 Number of children aged 5 to 14 ATCN514 


ATCR514 
CITY City dweller AHHRA 
NESC Born in non-English speaking countrya AANCOB 
Health  
DISABIL Disability status AHELTH 
HEALTH Current health status AHESA 
Education  
POSTDEG Doctorate, masters, graduate diploma or graduate 


certificate 
AEDHIGH 


BACHELOR Bachelor degree AEDHIGH 
DIPLOMA Advanced diploma or diploma AEDHIGH 
CERTY Certificate III, IV, II, I or not defined AEDHIGH 
YR12 Completed Year 12 AEDHIGH 
YR11 Completed Year 11 or below AEDHIGH 
Employment and income  
EMPLOY Employedb AESBRD 
LWPH Log of gross wages per hour in main job AWSCME 


AJBHRU 
AJBMHRU 


TRDUN Trade union member AJBMUABS 
NWAGEINC Non wage incomec ABNC 


ABIFP 
ABIFN 


AOIFINVP 
AOIFINVN 


AOIFOTHT 
YRSOCC Years spent in current occupation AJBOCCT 
YRSU Years spent in unemployment AEHTUJMT 


AEHTUJYR 
FIRMLTW Business has less than 20 employees AJBMEMSZ 


AJBMWPSZ 
PTM Works less than 35 hours a week AJBHRU 


AJBMHRU 
AJBPTREA 


GOVTBUSI Government-owned business AJBMMPLR 
Occupation   
MANAGER Managers and administrators AJBMOCC2 
PROF Professionals AJBMOCC2 


(continued next page)
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Table F.1 (continued) 
APROF Associate professionals AJBMOCC2 
TRADE Tradespersons and related workers AJBMOCC2 
CLERKY Advanced, intermediate, or elementary clerical, sales and 


service workers 
AJBMOCC2 


IPROD Intermediate production and transport workers AJBMOCC2 
LABOUR Labourers and related workers AJBMOCC2 
Industry   
INDUST1 Primaryd AJBMIND2 
INDUST2 Manufacturing AJBMIND2 
INDUST3 Utilities and resource movemente AJBMIND2 
INDUST4 Governmentf AJBMIND2 
INDUST5 Recreational and personal servicesg AJBMIND2 
INDUST6 Business servicesh AJBMIND2 
a Excludes: Australia, New Zealand, UK, Channel Islands, Ireland and Eire, Canada, America and South 
Africa. b A person is determined to be employed if they have responded affirmatively to receiving a wage or 
salary and spending weekly hours in a job. c This year’s pensions and benefits and other income and last 
year’s business income and investment income. d Agriculture, forestry and fishery; Mining. e Construction; 
Transport and storage; Electricity, gas and water. f Government administration and defence; Education; 
Health and community services. g Wholesale trade; Retail trade; Accommodation, cafes and restaurants; 
Cultural and recreational services; Personal and other services. h Communication services; Finance and 
insurance; Property and business services. 


In both SDACs, the existence of disability was determined by reference to screening 
questions about whether a list of limitations, restrictions or impairments had lasted, 
or was likely to last, for a period of 6 months or more. It is necessary to ‘match’ the 
list of screening questions from SDAC in 1993 and 1998 in order to create a similar 
definition of disability for analysis over time (table F.3). This matching exercise 
fails to remove all differences, in particular, some wording changes in the screening 
questions and the effect of new screening questions upon the responses to pre-
existing questions. 


F.3 Results 


Oaxaca–Blinder decomposition 


Equation F.1 is estimated for people without disabilities and people with disabilities 
who are of working age (15 to 64 years old) (table F.4). The dependent variable is 
the log of wages per hour and the explanatory variables are a combination of human 
capital and control variables, the choice of which is influenced by previous research 
in this area, such as Baldwin and Johnson (1994, 2000), Kidd et al. (2000) and Kidd 
and Viney (1989). It is common practice to run these regressions separately for men 
and women, because of the different employment experiences of these two groups, 
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and frequently only the results for men are presented in overseas research (Baldwin 
and Johnson 1994, 2000 and Kidd et al. 2000). 


Table F.2 SDAC variables, 1993 and 1998 


SDAC variable(s) 


Analysis variable Description 1993 1998 
Employment    
EMPLOY Employed lbfstatus lbf400 
Health    
DISABIL Has a disability disabled dis401 with 


adjustmentsa 
Age    
AGE1524 Between 15 and 24 Ageurf psn401 
AGE2534 Between 25 and 34 Ageurf psn401 
AGE3544 Between 35 and 44 Ageurf psn401 
AGE4554 Between 45 and 54 Ageurf psn401 
AGE5564 Between 55 and 64 Ageurf psn401 
Education   
DEGREE Bachelor or higher degree hiedulev edn412 
OTHPS Post-school education other than bachelor or 


higher degree 
hiedulev edn412 


CHSb Completed high school hiedulev 
alsurf 
typcours 


edn412 
edn411 


NCHS Did not complete high school hiedulev 
alsurf 
typcours 


edn412 
edn411 


Country of birth    
AUSB Australia Coburf psn403 
ESBc Main English-speaking country Coburf psn403 
NESB Non-English speaking country Coburf psn403 
Family circumstances   
S_NODEP Single with no dependents famtype fam200 
C_NODEP Couple with no dependents famtype fam200 
S_DEP Single with dependents famtype fam200 
C_DEP Couple with dependents famtype fam200 
a The adjustments carried out to the disability definition in 1998 to make it similar to 1993 are described in 
table F.3. b There is no equivalent variable in 1993 for the 1998 variable edn411 (‘completed year 12’). 
Instead, this variable is proxied using information about whether people: completed a high school certificate 
post-school (hiedulev), left school aged 18 or older (alsurf) and whether a current course of study is for an 
associate diploma, undergraduate diploma or bachelor degree (typcours – because these people are 
assumed to have completed Year 12 or equivalent). c 1998 includes: New Zealand, UK and Ireland, balance 
of Oceania and Antarctica and Oceania and Antarctica nfd. 1993 includes: New Zealand, UK and Ireland and 
other Oceania. 
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Table F.3 Matched definition of disability in SDAC, 1993 and 1998a 


CURF variable name


Description of screening questionb 1993 1998
Screening questions included in the ‘matched’ definition of 
disability 


  


Loss of sight not corrected by (even when wearing) glasses or contact 
lenses 


sight cnd4156a 


Loss of hearing hearing cnd4021 
A speech difficulty (in native languages) speech cnd4156c 
Difficulty (slowness at) learning or understanding slowund cnd4156g 
Needs help or supervision due to mental illness mental cnd4156n 
Blackouts, fits or loss of consciousness fitsec cnd4156f 
Incomplete use of arms or fingers usearms cnd4156h 
Difficulty gripping or holding things (small objects) diffgrip cnd4156i 
Incomplete use of legs or feet uselegs cnd4156j 
Restricted in physical activities or in doing physical work resphys cnd4156l 
Nervous or emotional condition, for which receives treatment  nerves cnd4112 
Disfigurement or deformity deform cnd4156m 
Long-term effects of head injury, stroke or other brain damage causing 
restriction 


brdam cnd4156o 


Receiving treatment or medication for other long-term condition or 
ailments and still restricted 


longterm cnd4156p 


Any other additional long-term condition resulting in a restriction othcnd cnd4156p 
Screening questions omitted from the ‘matched’ definition of 
disability 


  


Loss of hearing where communication is restricted, or an aid to assist 
with, or substitute for, hearing is used 


 cnd4156b 


Shortness of breath or breathing difficulties causing restriction  cnd4156d 
Chronic or recurrent pain or discomfort causing restriction  cnd4156e 
Nervous or emotional condition causing restriction  cnd4156k 
a This matched definition is the same as the ABS’ original definition of disability for 1993 but is altered for 
1998 to be the same as Wilkins’ ‘inclusive’ match (2003, p. 75), which is different from the ABS’ criteria-
adjusted definition of disability for 1998 (1999d, p. 18), because it contains one less 1998 criterion and only 
people that are receiving treatment from a nervous or emotional condition. b Where there are differences in 
the wording of the screening questions between 1993 and 1998, the 1998 wording is used but the 1993 
wording is shown in brackets, for example, ‘difficulty’ is used but ‘slowness at’ is shown in brackets in relation 
to learning or understanding. 


The base case in table F.4 is: non-city dweller, English-speaking background, firm 
size greater than 20 employers, full-time worker, non-trade union member, non-
government business, no formal qualifications, labourer or related worker and 
primary industry. The results in table F.4 accord well with prior expectations: work 
experience and education have a positive effect upon wages, but a non-English-
speaking background, spells of unemployment, small firm size and poor health 
(except for women with disabilities) have a negative effect upon wages. Most 
variables are significant in regressions for people without disabilities. For people 
with disabilities, variables are generally less significant, possibly as a result of the 
smaller sample size. The relatively low explanatory power of the four regressions, 
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as measured by their R-squared values, is expected for Mincer earnings equations. 
Nonetheless, the proportion of the variation in log hourly wages explained by the 
model is comparable to that obtained by similar overseas studies (for example, 
Baldwin and Johnson 1994, 2000). 


The decomposition results based on equation F.2 and table F.4 are presented in table 
F.5. The unexplained component for men is a higher percentage of the total wage 
gap than that for women. 


Table F.4 Results of regression of log hourly wages 


Explanatory variables  People without disabilities People with disabilities
 Men Women Men Women 
 Mean Coefa Mean Coef Mean Coef Mean Coef 
YRSWK 18.7 0.03*** 16.1 0.03*** 22.0 0.02** 17.9 0.00 
YRSWKSQ 488 0.00*** 361 0.00*** 642 0.00* 437 0.00 
YRSOCC 9.19 0.01*** 8.07 0.00*** 9.82 0.00 8.99 0.00 
YRSU 0.45 -0.02** 0.29 -0.01* 0.66 -0.01 0.32 -0.04 
CITY 0.64 0.08*** 0.63 0.04** 0.57 0.05 0.60 0.11** 
NESC 0.13 -0.04 0.13 -0.01 0.10 0.01 0.09 0.02 
FIRMLTW 0.23 -0.17*** 0.24 -0.07*** 0.22 -0.16*** 0.24 -0.09 
PTM 0.12 0.05 0.46 0.06*** 0.15 -0.02 0.50 0.12** 
TRDUN 0.33 0.07*** 0.31 0.03 0.37 0.15*** 0.32 0.11* 
GOVTBUSI 0.22 0.02 0.31 0.03 0.27 0.06 0.37 0.14** 
POSTDEG 0.09 0.30*** 0.11 0.25*** 0.08 0.43*** 0.11 0.20** 
BACHELOR 0.15 0.26*** 0.21 0.18*** 0.11 0.26*** 0.18 0.16 
DIPLOMA 0.09 0.11*** 0.10 0.12*** 0.09 0.18** 0.10 0.03 
CERTY 0.34 0.05** 0.24 0.04 0.40 0.11* 0.28 0.10 
YR12 0.14 0.06** 0.14 0.05* 0.10 0.24*** 0.13 0.12 
MANAGER 0.09 0.34*** 0.04 0.43*** 0.08 0.27** 0.04 0.51***
PROF 0.21 0.22*** 0.29 0.28*** 0.16 0.17 0.26 0.39** 
APROF 0.11 0.23*** 0.12 0.19*** 0.12 0.23** 0.12 0.33** 
TRADE 0.18 0.11*** 0.03 -0.01 0.18 0.16 0.04 0.08 
CLERKY 0.17 0.07** 0.44 0.09*** 0.21 0.06 0.43 0.19 
IPROD 0.14 0.05 0.02 -0.06 0.14 0.12 0.03 0.07 
HEALTH 2.16 -0.01 2.09 -0.03*** 2.98 -0.04* 2.93 0.02 
INDUST2 0.17 0.00 0.06 -0.03 0.15 -0.03 0.07 0.16 
INDUST3 0.17 0.01 0.04 0.04 0.17 0.02 0.03 -0.27 
INDUST4 0.17 -0.12*** 0.43 -0.10 0.22 -0.13 0.47 0.04 
INDUST5 0.26 -0.15*** 0.27 -0.10 0.26 -0.14* 0.30 0.00 
INDUST6 0.17 0.10** 0.18 0.03 0.13 0.03 0.12 0.12 
Constant  2.36*** 2.38*** 2.47***  2.08***
Number of observations 2618 2590 423 352 
R-squared 0.37 0.28 0.32 0.27 


 a *** = statistically significant at the 1 per cent level, ** = statistically significant at the 5 per cent level and 
* = statistically significant at the 10 per cent level. 
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Table F.5 Results of the Oaxaca–Blinder decomposition 


Components Men Women
Total gap in logged hourly wages 0.060 0.052 
Of which   


Explained 0.031 0.041 
Unexplained 0.030 0.010 


Unexplained percentage of total wage gap 49.2 20.0 


Heckman selection model 


Equation F.3 is estimated for people without disabilities and people with disabilities 
who are of working age (15 to 64 years old) (table F.7). The choice of variables for 
the probit regression in table F.6 and the OLS regression in table F.7 was influenced 
by previous research in this area (Baldwin and Johnson 1994; 2000 and Kidd et al. 
2000). 


The first stage of the Heckman model is the probit regression (table F.6). The base 
case in table F.6 is: English-speaking background, no formal qualifications, no 
children, not married and non-city dweller. Again, the results in table F.6 accord 
well with prior expectations: a non-English speaking background, poor health and 
children generally reduce the likelihood of employment, but education and living in 
a city generally increase it. The effect of marriage depends on gender. Surprisingly, 
non-wage income increases labour market participation, but this might reflect 
synergies between participation in the labour market and opportunities to 
accumulate income-producing assets. 


In general, the sign and significance of the coefficients in table F.7 are broadly 
similar to those in table F.4 for corresponding variables. The inverse Mills ratio 
only appears in the Heckman OLS regression; its coefficient is negative for all 
groups in table F.7 except for women with disabilities. Baldwin and Johnson (1994) 
found a negative inverse Mills ratio for all men while Kidd et al. (2000) found a 
positive inverse Mills ratio for all men. However, the inverse Mills ratio is not 
statistically significant in any of the regressions in table F.7. This accords with Kidd 
et al. (2000) but goes against Baldwin and Johnson (1994), who found the inverse 
Mills ratio for men without disabilities to be significant at the 1 per cent level. 


Converting the information contained in table F.7 into decomposition results based 
on equation F.5 yields a wage offer gap greater than the observed wage gap for 
women, but smaller for men (table F.8). The negative result for men is the reverse 
of that found overseas by Baldwin and Johnson (1994, 2000) and Kidd et al. (2000). 
However, the lack of statistical significance of the inverse Mills ratio in table F.7 
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implies that the offer wages gap cannot be said to be statistically different from the 
observed wages gap. 


Table F.6 Results from labour market participation probit regression in 
Heckman selection modela 


Explanatory variables People without disabilities People with disabilities
 Men Women Men Women 
 Mean Coef Mean Coef Mean Coef Mean Coef 
AGE1 36.3 0.19*** 36.2 0.22*** 43.2 0.11*** 43.1 0.13***
AGE1SQ 1491 0.00*** 1475 0.00*** 2049 0.00*** 2036 0.00***
NESC 0.14 -0.45*** 0.15 -0.51*** 0.14 -0.57*** 0.14 -0.36** 
POSTDEG 0.08 0.92*** 0.07 1.08*** 0.05 0.65*** 0.05 1.60***
BACHELOR 0.13 0.62*** 0.16 0.87*** 0.07 0.99*** 0.11 1.16***
DIPLOMA 0.08 0.56*** 0.09 0.64*** 0.08 0.34* 0.07 1.00***
CERTY 0.31 0.42*** 0.22 0.52*** 0.36 0.5*** 0.24 0.51***
YR12 0.13 0.54*** 0.13 0.60*** 0.08 0.52*** 0.10 0.76***
HEALTH 2.13 0.04 2.13 -0.04 3.30 -0.29*** 3.36 -0.39***
NC04 0.22 0.00 0.25 -0.68*** 0.19 -0.04 0.14 -0.33***
NC514 0.47 -0.12*** 0.52 -0.25*** 0.42 -0.09 0.39 -0.04 
NWAGEINC 7659 0.00*** 4587 0.00*** 10572 0.00*** 7969 0.00***
MARRIED 0.50 0.3*** 0.51 -0.24*** 0.52 0.46*** 0.50 -0.09 
CITY 0.62 0.11** 0.61 0.01 0.51 0.24** 0.54 0.17* 
Constant  -2.97***  -3.27***  -1.28***  -1.40***
Pseudo R-squared 0.22 0.24 0.26 0.29 
Number of observations 3463 4057 992 887 
a *** = statistically significant at the 1 per cent level, ** = statistically significant at the 5 per cent level and 
* = statistically significant at the 10 per cent level. 


It is an inherent problem of the Heckman approach that the existence of sample 
selection bias can be very difficult to detect when the regression for the minority 
group relies on a very small sample, as is the case here (386 men and 312 women 
with disabilities). Despite the lack of significance of the inverse Mills ratio in table 
F.7, the presumption remains that sample selection bias is present in observed 
wages for people with disabilities. Some inquiry participants argued that the 
additional costs (including the loss of government income support) that having a 
disability impose on a person create a barrier to involvement in the labour force 
(Disability Services Commission, Western Australia, sub. 44; Australian Federation 
of Deaf Societies, sub. DR363). This suggests that some people with disabilities 
who receive wage offers choose not to accept them, because it would be 
unprofitable for them to do so. It can be expected, therefore, that the distribution of 
observed wages for people with disabilities will be significantly different from that 
of the offer wages they receive. In that case, offer wages should be used in 
preference to observed wages in measuring discrimination. 
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Table F.7 Results from wage determination OLS regression in Heckman 
selection modela, b 


Explanatory variables People without disabilities People with disabilities
 Men Women Men Women 
 Mean Coef Mean Coef Mean Coef Mean Coef 
YRSWK 18.4 0.03*** 15.7 0.03*** 21.6 0.02** 17.6 0.00 
YRSWKSQ 478 0.00*** 347 0.00*** 623 0.00* 430 0.00 
YRSOCC 9.03 0.01*** 7.81 0.00*** 9.50 0.00 9.18 0.00 
YRSU 0.46 -0.02** 0.30 -0.01** 0.66 -0.01 0.33 -0.04 
CITY 0.64 0.07*** 0.64 0.04** 0.56 0.04 0.60 0.12** 
NESC 0.13 -0.04 0.13 0.00 0.10 0.00 0.08 0.05 
FIRMLTW 0.23 -0.16*** 0.24 -0.07*** 0.23 -0.12** 0.24 -0.10 
PTM 0.12 0.04 0.46 0.06*** 0.15 -0.03 0.50 0.14** 
TRDUN 0.32 0.08*** 0.30 0.02 0.36 0.16*** 0.31 0.12* 
GOVTBUSI 0.22 0.02 0.31 0.04* 0.26 0.06 0.38 0.09 
POSTDEG 0.09 0.29*** 0.11 0.23*** 0.08 0.43*** 0.10 0.26** 
BACHELOR 0.15 0.25*** 0.21 0.16*** 0.11 0.28*** 0.18 0.19 
DIPLOMA 0.08 0.12*** 0.10 0.09** 0.08 0.17* 0.11 0.06 
CERTY 0.34 0.05** 0.24 0.01 0.40 0.10 0.26 0.15* 
YR12 0.14 0.06* 0.14 0.04 0.10 0.24** 0.14 0.15 
MANAGER 0.09 0.33*** 0.03 0.4*** 0.07 0.20 0.04 0.49***
PROF 0.21 0.23*** 0.28 0.28*** 0.16 0.17 0.25 0.38** 
APROF 0.11 0.24*** 0.12 0.19*** 0.12 0.18 0.12 0.35** 
TRADE 0.19 0.1*** 0.03 0.00 0.18 0.17 0.04 0.01 
CLERKY 0.17 0.07** 0.44 0.09*** 0.22 0.05 0.44 0.15 
IPROD 0.14 0.06* 0.02 -0.05 0.14 0.13 0.04 0.03 
HEALTH 2.16 -0.01 2.09 -0.04*** 2.95 -0.03 2.93 0.02 
INDUST2 0.17 0.00 0.06 -0.06 0.16 -0.03 0.06 0.19 
INDUST3 0.17 0.01 0.04 0.01 0.17 0.01 0.03 -0.31 
INDUST4 0.16 -0.11** 0.43 -0.13 0.22 -0.12 0.47 0.07 
INDUST5 0.26 -0.14*** 0.28 -0.13 0.26 -0.14* 0.30 0.01 
INDUST6 0.16 0.12** 0.18 0.01 0.12 0.03 0.12 0.13 
Constant  2.35***  2.45***  2.46***  2.06***
Inverse Mills ratio 0.38 -0.01 0.50 -0.03 0.72 -0.04 0.73 0.03 
R-squared 0.38 0.28 0.32 0.27 
Number of observations 2417 2353 386 312 
a *** = statistically significant at the 1 per cent level, ** = statistically significant at the 5 per cent level and 
* = statistically significant at the 10 per cent level. b Following Kidd and Viney (1989), White’s 
heteroscedasticity corrected standard errors have been used to correct for heteroscedasticity introduced into 
the model by the inclusion of the inverse Mills ratio. 


Because of the gap between offer and observed wages, the percentage of the total 
wage gap that is unexplained by the Heckman model (table F.8) differs from that 
obtained from the Oaxaca–Blinder decomposition (table F.5). Relative to the results 
presented in table F.5, table F.8 contains an unexplained component which is a 
greater percentage of the total wage gap for women but a smaller percentage for 
men. Moreover, the unexplained percentages by gender are almost the reverse of 
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those obtained from the Oaxaca–Blinder decomposition. This underlines the 
importance of undertaking a decomposition based on offer wages (the Heckman 
selection model) when there is a likelihood of sample selection bias affecting 
observed wages. 


Table F.8 Results of the Heckman selection model decomposition 


Components Men Women
Total gap in logged hourly wages   
    Observed     0.065 0.043 
    Offer 0.043 0.079 
Of which   


Explained 0.032 0.044 
Unexplained 0.011 0.035 


Unexplained percentage of total offer wage gap 26.6 44.0 


Employment effects 


The loss in employment of people with disabilities arising from discriminatory 
wage offers is estimated using the Baldwin and Johnson extension of the Heckman 
model (1992b, 1994, 2000) (table F.9). Following these studies, this exercise was 
undertaken for men only. 


Table F.9 Employment effects for men with disabilities, 2001 


 Men with disabilities
Population with a disabilitya 1 357 367 
Estimated discriminatory probability of employment (%) 34.36 
Estimated probability of employment in absence of discrimination (%) 35.40 
Differences in probabilities of employment 1.04 
Jobs not taken as a result of the disincentives of discrimination 14 128 
a This includes people in employment and people not in employment. 


The Baldwin and Johnson technique suggests that 14 128 men with disabilities in 
Australia in 2001 were not in employment because of discriminatory wages offered 
to them. That is, the wage offers they received were below their reservation wage. 
Compared to Baldwin and Johnson’s estimate for the United States (2000, p. 559), 
this result represents a larger proportion of men in the general population (0.2 per 
cent compared to 0.01 per cent), but it is a similar proportion of the population of 
men with disabilities (1.0 per cent compared to 1.3 per cent). This difference might 
partly reflect the broader definition of disability in Australian data compared to that 
overseas. 
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Equation F.6 is used to analyse the effects of disability on the employment status of 
working-age people (15 to 64 years old) living in households, using SDAC data 
from 1993 and 1998 and a model developed by Wilkins (2003) (table F.10). The 
explanatory power of the probit model, as measured by the Pseudo R-Squared 
statistic, is low, although most coefficients are significant. The coefficient of the 
disability variable is negative and highly significant, for men and women in both 
years. Comparison of the marginal effects between 1993 and 1998 suggests that 
having a disability became less detrimental to the employment prospects of men 
over time. It is not possible to ascertain whether this was due to, for example, men 
with disabilities undergoing a change in their preferences for work or being less 
subject to discrimination in employment. For women, the adverse impact on 
employment of having a disability increased over time. This might be due in part to 
women’s employment patterns becoming more similar to men’s over time. In both 
1993 and 1998, disability had a more detrimental effect on the likelihood of 
employment for men than for women. 


Table F.10 Probit analysis of employment outcomes, 1993 and 1998 


Explanatory variables 1993 1998 
 Men Women Men Women 
 Mean dF/dxa,b Mean dF/dx Mean dF/dx Mean dF/dx 


AGE2534 0.23 0.189*** 0.24 0.141*** 0.22 0.155*** 0.22 0.059*** 
AGE3544 0.23 0.243*** 0.24 0.246*** 0.23 0.191*** 0.24 0.164*** 
AGE4554 0.18 0.223*** 0.18 0.118*** 0.21 0.167*** 0.20 0.073*** 
AGE5564 0.13 0.045*** 0.12 -0.280*** 0.13 0.000 0.13 -0.296*** 
DEGREE 0.13 0.150*** 0.11 0.313*** 0.14 0.147*** 0.14 0.283*** 
OTHPS 0.37 0.149*** 0.29 0.224*** 0.36 0.126*** 0.27 0.181*** 
CHSc 0.10 0.070*** 0.09 0.148*** 0.15 0.095*** 0.17 0.142*** 
ESB 0.11 0.000 0.11 -0.010 0.11 0.000 0.10 0.000 
NESB 0.15 -0.139*** 0.15 -0.178*** 0.15 -0.127*** 0.15 -0.195*** 
C_NODEP 0.32 0.088*** 0.32 0.026* 0.32 0.093*** 0.32 0.040*** 
S_DEP 0.03 -0.202*** 0.09 -0.328*** 0.03 -0.168*** 0.09 -0.232*** 
C_DEP 0.45 0.021* 0.43 -0.213*** 0.40 0.056*** 0.39 -0.147*** 
DISABILd 0.16 -0.306*** 0.14 -0.199*** 0.19 -0.278*** 0.17 -0.220*** 
Number of 
observations 13 995 14 167 12 087 12 472 
Pseudo R-squared 0.19 0.15 0.19 0.14 
a dF/dx = marginal effect measuring the change in the probability of employment if the explanatory dummy 
variables change from 0 to 1. b *** = statistically significant at the 1 per cent level, ** = statistically significant 
at the 5 per cent level and * = statistically significant at the 10 per cent level, where significance relates to 
underlying coefficient estimate c This group was identified in 1998 as those people who completed Year 12. 
This information is not available for 1993 and has been proxied by the age at which people left school and 
current course type. d This is the definition of disability which matches 1993 and 1998 (table F.3), instead of 
the 1998 SDAC definition used by Wilkins (2003, p. 40). 
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G Conduct of the Inquiry 


This appendix outlines the inquiry process and lists the organisations and 
individuals that have participated. 


Following receipt of the terms of reference on 5 February 2003, the Commission 
placed a notice in the press inviting public participation in the inquiry and released 
an issues paper to assist inquiry participants in preparing their submissions. The 
Commission received 248 submissions before releasing the draft report in October 
2003. A further 125 submissions were received following the release of the draft 
report (a total of 373). Those who made submissions are listed in table G.1.  


The Commission also held informal discussions with organisations and government 
departments and agencies. This visit program assisted the Commission to obtain a 
wide understanding of the issues and the views of inquiry participants. 
Organisations visited by the Commission are listed in table G.2. 


Between May and July 2003, the Commission held pre-draft report public hearings 
in all capital cities. In addition, public hearings were held via teleconference with 
participants from New South Wales and Queensland in August 2003. Following the 
release of the draft report a second round of public hearings were held in Canberra, 
Hobart, Sydney, Melbourne and Brisbane in February and March 2004. Additional 
hearings via teleconference were held in January and March 2004 with participants 
from around Australia. Hearings were attended by 190 individuals and organisations 
(table G.3). 


In June 2003, the Commission conducted a series of visits in Alice Springs, to 
discuss issues relating to the inquiry and to Indigenous Australians. The 
Commission held forums in the Central Hume and Upper Hume regions of Victoria, 
and in Perth. 


Submissions, transcripts of hearings and notes from the forums and Alice Springs 
visits are publicly available.  


To facilitate public participation in its processes and outputs, publications were 
made available in standard, large print, audio, Braille and electronic formats. Public 
hearings and forums were held in accessible venues. 
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Table G.1 Submissions received 
Participant Submission no. 


Ability Technology Limited DR295 


Aboriginal and Torres Strait Islander Commission (ATSIC) 59 


Access Design and Inspection Consultants 18, 228 


ACE National Network DR361 


ACROD 45 


ACT Disability Advisory Council 214 


ACT Discrimination Commissioner 151 


ACT Government DR366 


Action for Community Living DR330 


Advocacy Tasmania Inc 130 


Advocates for Survivors of Child Abuse 185 


Agnes Misztal 160 


Albert Hopkins 208, 217 


Andrew Van Diesen 93, DR333 


Andrew Wardle DR261 


Animal Welfare Advisory Council 216 


Anita Smith 127 


Ann Want, Australian Chemical Trauma Alliance 194 


Anne McGerr 177 


Anti-Discrimination Board of New South Wales 101 


Anti-Discrimination Commission Queensland 119, DR335, DR368 


Anti-Discrimination Commission Tasmania 136 


Antonio Mastronardi (Senior) 24 


ARAFMI Hunter 36 


Association for Children with Disability (Tasmania) Inc 140 


Association for the Blind of Western Australia 83 


Association of Independent Schools of South Australia 135, DR357 


Association of Independent Schools of Victoria 99, DR320 


Attorney-General’s Department 115 


Australian Airports Association 213, DR285, DR301 


 (continued on next page) 
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Table G.1  (continued) 


Participant Submission no. 


Australian Association of Special Education – South Australian Chapter 38, 186 


Australian Association of the Deaf 229 


Australian Associations of Christian Schools 148, DR268, DR302 


Australian Building Codes Board 153, DR297 


Australian Chamber of Commerce and Industry DR288, DR306 


Australian Chemical Trauma Alliance 152 


Australian Communication Exchange 31 


Australian Council of Trade Unions (ACTU) 134 


Australian Education Union 39, DR313 


Australian Federation of Aids Organisations 88, DR350 


Australian Federation of Deaf Societies 233, DR363 


Australian Industry Group DR326 


Australian Institute of Health and Welfare 188, DR272 


Australian Parent Advocacy Inc 164 


Australian Taxi Industry Association 201, DR311 


Autism Aspergers Advocacy Australia DR267 


B. Elizabeth Riddoch DR338 


B. Well DR258 


Barbara Prideaux DR256, DR340 


Becky Llewellyn 9 


Betty Moore 42, 47 


Blind Citizens Australia 72, DR269 


Breast Cancer Network Australia DR373 


Brian O'Hart 85, DR293 


Bruce L. Young-Smith 80 


Bruno Marmo DR346 


Bus Industry Confederation of Australia DR352 


Cadence FM 132 


Cancer Council Victoria DR294 


Carers Australia 32 


Carol O'Donnell 159, DR273, DR274, DR275 


 (continued on next page) 
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Table G.1  (continued) 


Participant Submission no. 


Christopher G. Dugdale DR355 


City of Melbourne 224 


Communication Project Group 17, DR276 


Community and Institutional Parents' Action on Intellectual Disability 21 


Cora Barclay Centre 174 


Council for Equal Opportunity in Employment 204 


Cyril Dennison 107 


D. Buckland DR252 


Dare to Do Australia DR308 


Darwin Community Legal Service 110 


Daryl John McCarthy DR278 


David Buchanan SC 163 


David Cutlan 173 


David W. Norton 111 


Deafness Association of Northern Territory 73, 89 


Deafness Forum of Australia 71 


Debbie-Lee McAullay 25 


Dennis Denning 109 


Department of Employment and Workplace Relations DR299 


Department of Family and Community Services DR362 


Department of Immigration and Multicultural and Indigenous Affairs DR365 


Derrick Yee 14 


Des LeFevre 48 


Di Black DR372 


Dianne Sulman and family 226 


Disability Action Inc. 43 


Disability Coalition 67 


Disability Council of New South Wales 64, 221, DR291 


Disability Discrimination Legal Service 76 


Disability Justice Advocacy Inc. 53 


Disability Officer, Victorian Tertiary Students Association Network 4 
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Table G.1  (continued) 


Participant Submission no. 


Disability Rights Network of Community Legal Centres 74 


Disability Rights Victoria 95 


Disability Services Commission, Western Australia 44, DR360 


Disability Services Queensland DR371 


Don Hughes 69, 170 


Dorothy Bowes, Allergy, Sensitivity and Environment Health 
Association Queensland 


155, 222, DR270, DR286 


Dorothy Morris 195 


Dorothy Wentworth-Walsh 156 


E. Hutson 193 


E. Prideaux DR255 


Equal Opportunity Commission South Australia 178 


Equal Opportunity Commission Victoria 129 


Equal Opportunity Commission Western Australia 236 


Evribody (Aust) Pty Ltd DR250 


Frank Fisher 200 


Frank Hansford-Miller 23, DR336 


Frank Schleger 190 


Gary Batch 189 


George Stanley Foran DR280, DR312, DR343 


Gippsland Carers Association Inc. 203 


Gold Coast City Council 205 


Graeme Taylor 210, DR249 


Guide Dogs Association of SA and NT Inc. DR292 


Harry New 198, 218 


Helen Mikolaj 176 


Hilary Royes 28 


Housing Connection (New South Wales) Inc. 161 


Human Rights and Equal Opportunity Commission  143, 219, 235 


Hurstville City Council DR316 


Ian Harrison 124 


 (continued on next page) 
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Table G.1  (continued) 


Participant Submission no. 


Ian Smith DR353 


Ildiko Auer DR298, DR300 


Independent Living Centre New South Wales Inc. 92, 180 


Insurance Council of Australia 234 


Intellectual Disability Review Panel 207 


Intellectual Disability Services Council (South Australia) 162 


Investment and Financial Services Association 142, 242, DR349 


ISAAC-Australia 182 


Ivor Fernandez DR332 


J. Schmidt DR260 


J. Tyers, B. Hamon, B. Edis, G. Hill, A. Milner, B. Grey, B. McCann 34 


Jack Frisch 120, 196, DR331 


James Buckland DR253 


James Justice Bond DR337 


Jan Hammill 116, DR341 


Janet Hope in conjunction with Margaret Kilcullen 165 


Jean C. Bailey 98 


Jean Young-Smith 227, DR364 


Jeff Filsell DR284 


Jennifer Saal DR257 


Jenny Guneratne 2 


Job Watch 90, 215 


Joe Harrison 55 


John S. Fisher 231 


John Uri 197 


Jondale Pty Ltd 166 


Julie Bates 248 


Justine Woore 11 


K.F. Pennefather 144, DR305 


Kaerest Houston 19 


Katrina Gosschalk DR265 


 (continued on next page) 
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Table G.1  (continued) 


Participant Submission no. 


Kevin Balaam 187 


Kiefel Family 168, DR282 


Kincumber Lodge Resident Advocacy Group 22, 37 


Larry Laikind 70 


Law Council of Australia 82 


Law Institute of Victoria 81 


Lee Ann Basser DR266 


Leichhardt Council Disability Access Committee 75 


Mackay Regional Council for Social Development 87 


Mansfield Community Forum 202 


Margaret Otlowski DR319 


Mark Hunter 51 


Mark O’Dwyer DR317 


Marrickville Council 157, DR329 


Maureen Mastellone DR303, DR327 


Maurice Corcoran 181 


Maxine Singer 8 


ME/Chronic Fatigue Syndrome Association of Australia 211 


Media Entertainment and Arts Alliance 60, DR328 


Melville Miranda 40, 54, 61, 79, 96, 105, 128, 131, 133, 141, 145, 149, 158, 169, 
184, 230, 232, 237, 238, 240, 241, 243, 244, 245, DR323 


Mental Health Coalition of South Australia 171 


Mental Health Coordinating Council 84 


Mental Health Council of Australia 150 


Mental Health Legal Centre 108 


Mental Illness Fellowship of Australia DR283 


Michael and Denice Bassanelli 175 


Multicultural Mental Health Access Program 183 


National Association of People Living with HIV/AIDS 88, DR314, DR315, DR321, 
DR344, DR350 


National Capital Authority 154 
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Table G.1  (continued) 


Participant Submission no. 


National Catholic Education Commission 86 


National Council of Independent Schools' Association 126 


National Council on Intellectual Disability 112 


National Disability Advisory Council 225, DR358 


National Diversity Think Tank DR324 


National Ethnic Disability Alliance 114 


National Library and Information Services in conjunction with IT-Test Consortium 206 


New South Wales Council for Intellectual Disability 117 


New South Wales Government 220 


New South Wales Nurses' Association 52 


New South Wales Office of Employment Equity and Diversity 172, DR354 


Nona Blackburn DR353 


Northern Territory Disability Advisory Board 121 


Office of Mental Health, Western Australia 94 


Office of the Public Advocate, Queensland 246 


Office of the Public Advocate, Victoria 91, DR310 


P.R. Pinkawa DR307 


Pam McGillivray 63 


Paraplegic and Quadriplegic Association of Queensland 123, 138 


Paraplegic and Quadriplegic Association of Tasmania 106 


ParaQuad Victoria 77 


Patricia Malowney DR322 


Paul Jenkin 100 


Paula Wardle DR262 


People with Disability Australia DR342, DR359 


Pete Casey 3 


Peter Hesse 5 


Peter Simpson 192 


Peter Young 199 


Physical Disability Council of Australia 113 


Physical Disability Council of New South Wales 78 
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Table G.1  (continued) 


Participant Submission no. 


Physical Disability Council of the Northern Territory 125 


Public Interest Advocacy Centre 102 


Queensland Parents for People with a Disability 103, DR325, DR351 


Ray Deighton DR259 


Recruitment and Consulting Services Association 29 


Rex and Gloria Warren DR279 


Richard Gailey 147 


Richard Llewellyn 12 


Richmond Valley Access Committee 65 


Rita Struthers 118 


Robert A. Daly 247 


Robert and Pauline Atkins 26 


Robert Buckley 104, 223 


Robert Hermann DR277 


Robin and Sheila King 56 


Roman and Lamphud Marchlewski DR289, DR304 


Ronald J. Soreng 10, 16, 57, DR263 


Ronnit Redman DR348 


Rosalie Leaney 50 


Rosemary Shanks 7 


Royal Institute for Deaf and Blind Children 97 


Sally Martin 239 


SANE Australia 62, DR264 


Souraya Bramston 33 


South Australian Government DR356 


SPARC Disability Foundation Inc. 15 


Stella Hondros 167, 179, DR281 


Stephanie Mortimer 13 


Stephen Kendal 146 


Stephen Kilkeary DR309 


Sussex Street Community Law Service (Western Australia) 49 
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Table G.1  (continued) 


Participant Submission no. 


Tedicore (Telecommunications and Disability Consumer Representation) 122 


Terry Humphries 66, DR345 


Tom Byrnes 46 


Tony and Heather Tregale 30 


Toowoomba City Council 35 


Trevor Oddy 58 


Troy Ellis 41 


UnitingCare Australia and UnitingCare NSW.ACT DR334 


Val Pawagi 1, 191, 209, DR251, DR271 


Victor Camp 20, DR339 


Victoria Legal Aid DR290 


Victorian Automobile Chamber of Commerce DR369 


Victorian Government DR367 


Villamanta Legal Service 212 


W. Saedder DR254 


Wayne A Nevinson 137 


Women with Disabilities Australia 139, DR318 


Women with Disabilities Strategic Consumer Advocacy Project DR296 


Women's Health Victoria 68, DR296 


Y DR370 


Yvonne Batterham DR287, DR347 


Ze Qun Niu 6 
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Table G.2  Visits 
Organisation 


Aboriginal and Torres Strait Islander Commission (ATSIC) 


Advocacy Tasmania Inc. 


Alice Springs Disability Services Centre 


Anti-Discrimination Board of New South Wales 


Anti Discrimination Commission Northern Territory 


Anti-Discrimination Commission Queensland 


Anti-Discrimination Commission Tasmania 


Association for Children with a Disability (Tasmania) 


Association of Independent Schools of Northern Territory 


Association of Independent Schools of Victoria 


Attorney-General’s Department 


Australian Bureau of Statistics (ABS) 


Australian Chamber of Commerce and Industry 


Australian Industry Group 


Australian Law Reform Commission 


Central Australian Aboriginal Congress 


DDA Standards Project 


Deafness Forum of Australia 


Department of Premier and Cabinet, South Australia 


Department of Premier and Cabinet, Tasmania 


Department of Premier and Cabinet, Victoria 


Department of Health and Community Services, Northern Territory 


Disability Action Inc. 


Disability Advocacy Service 


Disability Discrimination Legal Service 


Disability Services Commission, Western Australia 


Disability Services Queensland 


Employers Making a Difference 


Equal Opportunity Commission South Australia 


Equal Opportunity Commission Victoria 


Equal Opportunity Commission Western Australia 


 (continued on next page) 


1935







   


G.12 DISABILITY 
DISCRIMINATION ACT 


 


 


Table G.2  (continued) 
Organisation 


Ethnic Disability Advocacy Centre 


Human Rights and Equal Opportunity Commission (HREOC) 


Integrated disAbility Action 


Investment and Financial Services Association 


Jack Frisch 


Lee Ann Basser 


Mental Health Council of Australia 


National Association of People Living with HIV/AIDS 


National Council on Intellectual Disability 


National Disability Advisory Council 


National Ethnic Disability Alliance 


Northern Territory Government 


Ntaria Council, Hermannsburg 


Office of Disability, Department of Family and Community Services 


Office of the Public Advocate, Victoria 


Office of Regulation Review 


People with Disabilities (Western Australia) Inc. 


Physical Disability Council of Australia 


Property Council of Australia 


Tangentyere Council 


Waltja Tjutangku Palyapayi Aboriginal Corporation 
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Table G.3  Public hearing participants 
Darwin 27 May 2003 


Deafness Association of the Northern Territory 


Darwin Community Legal Service 


Northern Territory Disability Advisory Board 


Bruce Young-Smith 


Robyn Lesley 


Jean Young-Smith 


Debra Lovett 


Darwin Community Legal Service 


Brisbane 29 May 2003 


Paraplegic and Quadriplegic Association of Queensland 


Dennis Denning 


Larry Laikind 


Physical Disability Council of Australia 


Mark Hunter 


Maroochy Shire Council 


Brisbane 30 May 2003 


Rita Struthers 


C. Dennison 


V. Camp 


Anti-Discrimination Commission Queensland 


Tedicore (Telecommunications and Disability Consumer Representative) 


Hobart 4 June 2003 


Anita Smith 


Anti-Discrimination Commission Tasmania 


David Norton 


Advocacy Tasmania Inc. 


Hobart 5 June 2003 


Association for Children with a Disability (Tasmania) Inc. 


Disability Rights Network of Community Legal Centres 


Mary Guy 


K.F. Pennefather 


(continued on next page) 
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Table G.3  (continued) 


Hobart 5 June 2003 (continued) 


Cadence FM 


Des Le Fevre 


Daryl McCarthy 


Canberra 19 June 2003 


National Council of Independent Schools Associations 


Deafness Forum of Australia 


Australian Association of Christian Schools 


Trevor and Maree Oddy 


Val Pawagi 


Stephen Kendal 


Carers Australia 


Australian Building Codes Board 


National Capital Authority 


Canberra 20 June 2003 


Mental Health Council of Australia and Beyond Blue 


Alexa McLaughlin 


Australian Chamber of Commerce and Industry 


Action for Autism and Autism/Aspergers Advocacy Australia 


ACT Human Rights Office 


Perth 30 June 2003 


Brian O’Hart 


Rosalie Leaney 


Agnes Misztal 


Multiple Chemical Sensitivities Self-Help Group 


Association for the Blind of Western Australia 


People with Disabilities Western Australia 


Perth 1 July 2003 


Association of Independent Schools of Western Australia 


Disability Services Commission, Western Australia 


Debbie-Lee McAulley 


Department of Planning and Infrastructure, Western Australia 


(continued on next page) 
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Table G.3  (continued) 


Adelaide 3 July 2003 


Communication Project Group 


Intellectual Disability Services Council Inc. 


Disability Action Inc. 


Association of Independent Schools of South Australia 


John Teasdale, Tony Borosewicz and Pauline Ryan 


Equal Opportunity Commission South Australia 


Multicultural Mental Health Access Program 


Adelaide 4 July 2003 


Cora Barclay Centre 


Mental Health Coalition of South Australia and Mental Illness Fellowship of South Australia 


SPARC Disability Foundation Inc. 


Maurice Corcoran 


Australian Association of Special Education – South Australian Chapter 


Michael and Denice Bassanelli 


Christopher Dugdale 


Sydney 14 July 2003 


Disability Council of New South Wales 


David Cutlan 


Maxine Singer 


Human Rights and Equal Opportunity Commission (HREOC) 


Leichardt Municipal Council 


Sydney 15 July 2003 


Royal Institute for Deaf and Blind Children 


Peter Simpson 


Physical Disability Council of New South Wales 


Richard Gailey 


Gary Batch 


Independent Living Centre New South Wales 


John Uri 


People with Disability Australia 


(continued on next page) 
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Table G.3  (continued) 
Sydney 17 July 2003 


Australian Taxi Industry Association 


Investment and Financial Services Association 


Public Interest and Advocacy Centre 


Antonio Mastonardi 


Office of Employment Equity and Diversity, New South Wales 


International Society of Augmentative and Alternative Communication, Australian Chapter 


National Ethnic Disability Alliance 


Mental Health Coordinating Council of New South Wales 


Sydney 18 July 2003 


Ann Want 


Jack Frisch 


Melinda Jones 


National Association of People Living with HIV/AIDS 


Marrickville Council 


Melbourne 22 July 2003 


Wendy Kiefel 


Frank Fisher 


Tom Byrnes 


Intellectual Disability Review Panel 


Council for Equal Opportunity in Employment 


Australian Deafblind Council 


Niu Ze Qun 


Office of the Public Advocate, Victoria 


Association of Independent Schools of Victoria 


Melbourne 23 July 2003 


Blind Citizens Australia 


ME/Chronic Fatigue Syndrome Association of Australia 


Disability Rights Victoria 


Andrew Van Diesen 


Disability Discrimination Legal Service 


Dr Harry New 


(continued on next page) 
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Table G.3  (continued) 
Melbourne 23 July 2003 (continued) 


Australian Education Union 


Elizabeth Ann Don 


Melbourne 24 July 2003 


Margaret Ryan 


Albert Hopkins 


Yooralla 


Barb Edis, Cameron West, Andrea Milner and Rhonda Joseph 


ParaQuad Victoria 


Melbourne 25 July 2003 


Jim McNabb (in camera) 


Villamanta Legal Service 


Equal Opportunity Commission Victoria 


Job Watch 


Kevin Balaam 


Advocates for the Survivors of Child Abuse 


National Library and Information Service 


Breast Cancer Network Australia 


Melbourne 19 August 2003 (Teleconference) 


Betty Moore 


Dorothy Bowes 


Robin and Sheila King 


Jan Hammill 


Melbourne 29 January 2004 (Teleconference) 


Ray Deighton 


Wayne Nevinson 


Communications Project Group 


Dorothy Bowes 


Mental Illness Fellowship of Australia 


Jeff Filsell 
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Table G.3  (continued) 
Canberra 4 February 2004 


Australian Association of Christian Schools 


Australian Chamber of Commerce and Industry 


Australian Airports Association 


Ildiko Auer 


Hobart 11 February 2004 


Tasmanians with Disabilities Inc. 


Daryl McCarthy 


Keith Pennefather 


Women with Disabilities Australia 


Sydney 18 February 2004 


Disability Council of New South Wales 


Maureen Mastellone and Marina Bridle 


Media Entertainment and Arts Alliance 


Ability Technology Ltd 


Hurstville City Council 


Sydney 19 February 2004 


National Association of People Living with HIV/AIDS and Australian Federation of AIDS 
Organisations 


Dare to Do Australia 


Australian Taxi Industry Association 


Mark and Janice O’Dwyer 


Marrickville Council 


Sydney 20 February 2004 


Yvonne Batterham 


Jack Frisch 


George Stanley Foran 


Bryson Guinn 


People with Disability Australia 


Roman, Lamphud and Dolores Marchlewski 


Disability Discrimination Legal Centre of NSW 


Dennis Petrosian 
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Table G.3  (continued) 
Melbourne 25 February 2004 


Blind Citizens Australia 


Melville Miranda 


Ivor Fernandez 


National Diversity Think Tank 


Equal Opportunity Commission Victoria 


Australian Industry Group 


Association of Competitive Employment 


Melbourne 26 February 2004 


Andrew van Diesen 


Association of Independent Schools of Victoria 


Action for Community Living 


Milan Paliatka and Peter Tanglmayer 


Stephanie Mortimer 


Melbourne 27 February 2004 


Janet Hammill 


Lee Ann Basser 


Victoria Legal Aid 


Australian Education Union 


Brisbane 1 March 2004 


Department of Family and Community Services, Office of Disability 


Olivia McMahon 


Queensland Parents for People with a Disability 


Human Rights and Equal Opportunity Commission 


Melbourne 3 March 2004 (Teleconference) 


James Justice Bond 


Victor Camp 


Barbara Prideaux 


Frank Hansford-Miller 


Nona Blackburn and Ian Smith 


Brian O’Hart 


(continued on next page) 


 


1943







   


G.20 DISABILITY 
DISCRIMINATION ACT 


 


 


Table G.3  (continued) 
Melbourne 3 March 2004 (Teleconference) (continued) 


UnitingCare Australia and UnitingCare NSW.ACT 


Bruno Marmo 


Melbourne 4 March 2004 (Teleconference) 


Property Council of Australia 


Terry Humphries 
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