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Relevant Background
1.

On 3 December 2019, the Full Bench published (2019) 293 IR 1 (the December
Decision). Another decision was published on 30 March 2020 in [2020] FWCFB 1704
(the March Decision). Both decisions foreshadowed a trial of a wage determination
methodology that was described in the December Decision as the “preferred approach.”
The trial results were published in November 2021. In a statement published on 31
January 2022 ([2022] FWCFB 6), the Full Bench stated that the trial report was provided
to the Fair Work Commission (the FWC) on 25 January 2022. The Bench identified a
number of potential issues that would likely be of significance, without limiting them,
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and indicated that they intended to take the final step in process envisaged in the
December Decision and make a “final determination as to the new wages structure to be
placed in the Supported Employment Services Award 2010 (the Award)]” after affording
an opportunity for further evidence and submissions.1
2.

Pursuant to the Full Bench’s directions, the AED filed a position paper on 16 March 2022
that foreshadowed arguments that the “preferred approach,” the subject of the trial, would
include terms in the Award that would exceed the statutory variation authority2 conferred
by the former section 156(2)(b)(i) of the Fair Work Act 2009 (the FW Act).

3.

The “preferred approach” has a number of aspects. Those the subject of objection are the
proposed variations designated in the annexure to the December Decision and the March
Decision as clause B.1.1; clause B.2; and clause B.3. Additionally, the proposed
inclusion in clause 14.1 of the words “nature of the position in which the employee is
employed” and the classifications in clause 14.2 labelled Grade A and B.3 Collectively,
these proposals are referred to hereafter as the Grade A and B terms.

4.

The AED relies on the statement of Kairstein Wilson dated 13 May 2022 (the Wilson
Statement). Insofar as the Wilson Statement identifies evidence and arguments raised
by the AED prior to 30 March 2020 that have not, so far, been dealt with by the Full
Bench, those matters are dealt with further in paragraphs [58] to [60] below.

The Fair Work Commission’s authority
5.

The former section156(2)(a) of the FW Act required periodic review of all modern
awards. The review of an award enlivened a discretion on the part of the FWC to make
a determination that, relevantly, varied the reviewed award to give effect to the outcomes
of the review: section 156(2)(b). However, the discretion is not at large. It is subject to,
and limited by, other provisions of the FW Act. A term must be permitted or required
content (see section 136(1)) and alter the award only to the extent necessary to achieve
the modern awards objective and, if applicable, the minimum wages objective.4 The
FWC was only permitted to vary modern award minimum wages if satisfied that doing
so is justified for work value reasons.5
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Statement, [8]-[9].
Using that term in the manner described in Hossain v Minister for Immigration (2018) 264 CLR 123, [23] (Kiefel
CJ, Gageler and Keane JJ).
As refined in the Full Bench decision of 30 March 2020 [2020] FWCFB 1704.
Section 138 of the FW Act.
Section 156(3). Those reasons were exhaustively defined by section 156(4).
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6.

Of particular significance is section 136(2)(a) of the FW Act, which prohibits a term that
contravenes subdivision D of Division 3 of Part 2-3. A contravening term is of no effect
to that extent.6 The prohibition is imperative. To include a contravening term

constitutes a material breach of an express condition of the valid exercise of a
decision-making power7 and would cause the FWC to mistake its authority. 8 It follows
that a purported exercise of the variation power in breach of section 136(2)(a) is
invalid. Variation would be futile in any event due to section 137.
7.

Subdivision D includes section 153(1). It too is imperative, and provides:
Discriminatory terms must not be included.
(1)

8.

A modern award must not include terms that discriminate against an
employee because of, or for reasons including, the employee’s race, colour,
sex, sexual orientation, age, physical or mental disability, marital status,
family or carer’s responsibilities, pregnancy, religion, political opinion,
national extraction or social origin.

The text of section 153(1) is plain and broad: terms that “discriminate against” employees
“because of, or for reasons including,” disability must not be included. The phrase
“discriminate against” in section 153(1) connotes adverse differential treatment9
“because of or for reasons that include” mental or physical disability. The Grade A and
B terms would maintain the status of employees with disability as the lowest paid of any
employee covered by a modern award because of, or for reasons including, disability
(noting that qualification under section 94(1) of the Social Security Act 1991 (the SS Act)
requires the presence of physical and/or mental disability). The wage would be lower
than for an award free employee with a disability covered by the Second Special National
Minimum Wage Order because of, or for reasons including, disability.

6
7
8

9

Section 137 of the FW Act.
Wei v Minister for Immigration and Border Protection (2015) 257 CLR 22 at 32 [23] (Gageler and Keane JJ).
To ‘misunderstand the nature of [its] jurisdiction … or ‘misconceive its duty’ or ‘[fail] to apply itself to the
question which [section 153 of the Act] prescribes: Coal and Allied Operations Pty Ltd v Australian Industrial
Relations Commission (2000) 203 CLR 194 at 208–209 [31] (Gleeson CJ, Gaudron and Hayne JJ); see also
Australian Mines and Metals Association Inc v Construction, Forestry, Maritime, Mining and Energy Union
(2018) 268 FCR 128 at 144–145 [70]–[71] (Allsop CJ, Griffiths and O’Callaghan JJ), Mwango v Fair Work
Commission [2019] FCA 1274 at [45(3)] (Thawley J).
Shop, Distributive and Allied Employees Association v National Retail Association (2012) 205 FCR 227 at [53]
(Tracey J). See also Australian Building and Construction Commissioner v McConnell Dowell Constructors
(Aust) Pty Ltd (2012) 203 FCR 345 at [25]-[27] (Buchanan J); [69] (Flick J, who cited SDA at [61]); [111]
(Katzmann J); Director, Fair Work Building Industry Inspectorate v ADCO Constructions Pty Ltd (no 2) [2016]
FCA 1463 at [100]-[104] (Collier J); and Director, Fair Work Building Industry Inspectorate v ADCO
Constructions Pty Ltd [2016] FCA 602 at [13] (Logan J).
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Section 153(3)(b)
9.

In paragraph [377] of the December Decision the Full Bench explained that:
“We are also satisfied that the variations would not involve any contravention of
s.153(1), having regard to s.153(3)(b).”

10.

This is the only statement in the December Decision (or other decision in these
proceedings) that addresses the interaction between sections 153(1) and 153(3)(b). It may
be inferred that the Full Bench was of the view that the Grade A and B terms enlivened
section 153(3)(b). This invites consideration of the proper construction of this provision
in light of the broad prohibition in section 153(1) and other relevant provisions of the
FW Act.

11.

Section 153(3)(b) provides that:
(3)

A term of a modern award does not discriminate against an employee
merely because it provides for minimum wages for:
(b)

12.

all employees with a disability, or a class of employees with a
disability.

Mere disability does not engage the defined phrase; the employee must have a form of
impairment recognised by section 94(1) or section 95(1) of the SS Act to a prescribed
degree such that, as will be shown, the employee’s productive work capacity is adversely
affected.

Applicable Principles
13.

Statutory construction requires consideration of the ordinary and grammatical
meaning of the words that are used while at the same time taking into account context
and purpose. The meaning to be given to statutory words is their contextual
meaning.10 Remedial or beneficial provisions of a statute are to be given a generous, fair,
liberal and large interpretation. Exceptions do not require such an interpretation and

10

SZTAL v Minister for Immigration and Border Protection (2017) 262 CLR 362 at 368 [14] (Kiefel CJ, Nettle
and Gordon JJ), Talacko v Bennett (2017) 260 CLR 124 at 145 [65], (Kiefel CJ, Bell, Keane, Gordon and
Edelman JJ), 149 [82] (Nettle J), 148 [78] (Gageler J), R v A2 (2019) 93 ALJR 1106 at 1117–1118 [32]–[37]
(Kiefel CJ and Keane J), 1131 [124] (Bell and Gageler JJ), 1138–1139 [163]–[164] (Edelman J). See also Fair
Work Ombudsman v Spotless Services Australia Ltd [2019] FCA 9 at [9]-[20] (Colvin J), most of which were
cited with approval in Berkeley Challenge Pty Ltd v United Voice [2020] FCAFC at [153] (Collier and Rangiah
JJ).
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should be read narrowly.11 Moreover, so far as possible, statutes are to be construed
consistently with Australia’s international legal obligations.
14.

Section 153(1) is beneficial and protective. In clear and unambiguous terms, the section
bans award content that “discriminate against” those with a stated attribute because of or
for reasons that include those attributes. The ban applies irrespective of the employer or
the nature of the employment. It applies regardless of any consideration that might
otherwise justify inclusion.12

15.

Section 153(3)(b) renders the general ban inoperative to the extent of its terms. The
section does not, however, authorise the FWC to devise a minimum wages structure for
those employees outside the parameters established by the FW Act. No special treatment
or exemption is given by the FW Act for employers who also happen to be ADEs. Nor
does the section create a zone of decisional freedom that renders it unnecessary to give
constructional weight to the protection section 153(1) otherwise confers on all disabled
employees.

Relevant aspects of general findings
16.

There are several aspects of the general findings referred to in paragraphs [245]-[253] of
the December Decision that bear on construction.

17.

First, the implicit finding13 that ADE employment caters for “more severely disabled
persons” has, respectfully, no statutory or evidentiary footing. Neither the SS Act or the
FW Act distinguish between categories of impairment in this way. DSP qualification is
engaged if a person has an impairment of a prescribed nature and degree. The FWC has
no role in this assessment. Moreover, save for capacity based wages of the kind referred
to in section 47 of the Disability Discrimination Act 1992 (the DD Act), section 45(2) of
the DD Act expressly excludes wage discrimination conceived of as a special benefit for
disabled persons. This conception was implicitly rejected by the Productivity
Commission in the review of the DD Act that resulted in the inclusion in that Act of
section 45(2).14

11

12

13

14

By parity of reasoning see Rose v Department of Social Security (1990) 21 FCR 241 243-244 (Lockhart,
Gummow and Einfeld JJ); Minister Administering the Crown Lands Act v NSW Aboriginal Land Council (2008)
237 CLR 285 at 293 [19]-[20] (Kirby J, agreeing in the result).
Of course, regardless of the interaction between sections 153(1) and section 153(3)(b), a term must still be
permitted or required and still be capable of inclusion to the extent stated in section 138.
December Decision, [246].
Review of the Disability Discrimination Act 1992, Productivity Commission, 2004. A contention that ADEs
constituted a special measure was recorded by the Productivity Commission and implicitly rejected by their
recommendation, 352-354.
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18.

Second, the jurisdictional context is minimum wages. Minimum wages is an employee
benefit.15 The mode of operation of ADEs or the manner in which they may arrange work
the subject of award regulation is, respectfully, the incorrect frame of reference.

19.

The position of ADEs as employers has no statutory significance for the exercise of the
FWC’s minimum wage authority. In any event, the perceived risk to continued ADE
employment from the SWS is negated by evidence exposed in the trial report (but not
disclosed to the Full Bench by any of the ADE employers, their organisations or the
Commonwealth) that five of the ADEs in the sample group utilise the SWS to determine
wages.16

20.

Third, it is not the function of the FWC to act upon a desire to protect ADE employment
in fixing minimum wages for work (the Full Bench said it was a “factor foremost” in
their consideration17). Nor is the reason why employers employ labour or how they
deploy it to meet their needs relevant to setting the minimum cost of that labour. Job
customisation for the same cohort of employees occurs in non-ADE employment.18 The
National Disability Insurance Scheme Act 2013 (the NDIS Act) enables an individual
disabled participant to align their goals and aspirations with the necessary and reasonable
supports considered appropriate to support them. The alignment is achieved by a “highly
individualised” assessment.19 A goal or aspiration of employment or of continued
employment can be supported through the NDIS regardless of the identity of the
employer.20 This tells against the FWC intervening in favour of ADEs by conferring on
them a labour cost advantage relative to other employers of employees with a disability.

21.

Fourth, the fact that DSP qualification results in a person falling within the defined
phrase “employee with a disability,” as the subject matter of section 153(3)(b), has itself
no significance for wage setting. The DSP is a welfare measure that addresses the work
inability of an employee with a disability. It has nothing to do with remuneration for the
work the employee can do. It is entirely residual. This explains the presence of the SWS

15

16
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20

Minima are intended to intervene in the market and lift the floor of such wages: Re Annual Wage Review 201718 (2018) 279 IR 215, [478].
See table A.3 on page 138 of the Fair Work Commission New Wage Assessment Structure Evaluation. This
group was the third highest in the sample. The report also records on page 72 that a small number of ADEs had
reported that the SWS subsidy paid by the Department of Social Services had helped their organisation remain
viable in the past.
December Decision, [246].
Wilson Statement, [29]-[30].
Sections 31, 33(1)(a), and 34(1) of the NDIS Act. More so than other legislative schemes, the NDIS Act confers
a benefit that is highly individualised: National Disability Insurance Agency v WRMT (2020) 276 FCR 415,
[152] (the Court).
There is no statutory reason why an individual person cannot select ADE employment or continued ADE
employment as a goal and aspiration for NDIS purposes.
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as a criterion for qualification and the definition of “work” in section 94(5) as part of the
“continuing inability to work” criterion. They enable the remunerative work capacity of
a person to be ascertained. The DSP itself is an irrelevant consideration.21 It is not a work
value reason.

“Employee with a disability”
22.

The phrase is a term of art. It is defined in s 12 of the FW Act.
employee with a disability means a national system employee who qualifies for
a disability support pension as set out in sections 94 or 95 of the Social Security
Act 1991 (Cth), or who would be so qualified but for paragraph 94(1)(e) or
paragraph 95(1)(c) of that Act.22

23.

To qualify (and accordingly meet the threshold stipulated by section 12 and section
153(3)(b) of the FW Act), the Secretary must be satisfied of each element of section 94(1)
of the SS Act (but for FW Act purposes with the omission of section 94(1)(e)):
A person is qualified for disability support pension if:
(a)

the person has a physical, intellectual or psychiatric impairment; and

(b)

the person’s impairment is of 20 points or more under the Impairment
Tables; and

(c)

one of the following applies:

(d)
(da)

21
22

(i)

the person has a continuing inability to work;

(ii)

the Secretary is satisfied that the person is participating in the
program administered by the Commonwealth known as the
supported wage system; and

the person has turned 16; and
in a case where the following apply:
(i)

the person is under 35 years of age or is a reviewed 2008-2011
DSP starter;

(ii)

the Secretary is satisfied that the person is able to do work that
is for at least 8 hours per week on wages at or above the
relevant minimum wage and that exists in Australia, even if
not within the person’s locally accessible labour market;

(iii)

if the person has one or more dependent children—the
youngest dependent child is 6 years of age or over;

It is noted that the Full Bench have expressed a different view: December Decision, [253].
These submissions focus on section 94(1) of the SS Act. Section 95(1) applies to people who are legally blind.
There is evidence to suggest that this is engaged by the Grade A and B terms.
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the person meets any participation requirements that apply to the
person under section 94A; and
......
(ea)

24.

one of the following applies:
(i)

the person is an Australian resident;

(ia)

the person is absent from Australia and the Secretary has made
a determination in relation to the person under
subsection 1218AAA(1);

(ii)

the person is absent from Australia and all the circumstances
described in paragraphs 1218AA(1)(a), (b), (c), (d) and (e)
exist in relation to the person.

Of significance is criterion (c). This requires that either of the things it mentions apply to
the person. The first is a “continuing inability to work.” The second is SWS participation.
The concept of a “continuing inability to work” is contained in section 94(2):
(2)

25.

A person has a continuing inability to work because of an impairment
if the Secretary is satisfied that:
(aa)

in a case where the person’s impairment is not a severe
impairment within the meaning of subsection (3B) or the
person is a reviewed 2008-2011 DSP starter who has had an
opportunity to participate in a program of support - the person
has actively participated in a program of support within the
meaning of subsection (3C), and the program of support was
wholly or partly funded by the Commonwealth; and

(a)

in all cases - the impairment is of itself sufficient to prevent the
person from doing any work independently of a program of
support within the next 2 years; and

(b)

in all cases - either:
(i)

the impairment is of itself sufficient to prevent the
person from undertaking a training activity during the
next 2 years; or

(ii)

if the impairment does not prevent the person from
undertaking a training activity—such activity is
unlikely (because of the impairment) to enable the
person to do any work independently

In section 94(5) a “program of support” and “work” are defined as:
program of support means a program that:
(a)
is designed to assist persons to prepare for, find or maintain
work; and
(b)

either:
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(i)

is funded (wholly or partly) by the Commonwealth;
or

(ii)

is of a type that the Secretary considers is similar to a
program that is designed to assist persons to prepare
for, find or maintain work and that is funded (wholly
or partly) by the Commonwealth.

work means work:

26.

(a)

that is for at least 15 hours per week on wages that are at or
above the relevant minimum wage; and

(b)

that exists in Australia, even if not within the person’s locally
accessible labour market.

Section 94(2)(aa) requires that the person be “actively participating in a program of
support.” This in turn requires the individual person to satisfy the requirements of a
legislative instrument made by the Minister (section 94(3C)). That instrument is the
Social Security (Active Participation for Disability Support Pension) Determination
2014. The Determination identifies criteria for active participation in section 7(1). One
of these criteria, section 7(1)(b), calls up additional criteria, all of which must be
“satisfied in relation to the person and the program of support.” The last is section 7(5):23
(5)

27.

This subsection is satisfied in relation to a person and a program of
support if:
(a)

at the end of the relevant period24, the person is participating
in the program of support; and

(b)

the person is prevented, solely because of his or her
impairment, from improving his or her capacity to prepare for,
find or maintain work through continued participation in the
program (emphasis added).

As can be seen, the whole application of the defined phrase “employee with a disability”
hinges on an individual’s participation in the SWS or the existence of a continuing
inability to work, as defined. The latter criterion in particular is highly individualised. A
period of assessment is required to determine whether the person is prevented from
working independently of an ADE due to the effect of their impairment on their capacity.
Here, work means at least 15 hours a week on wages that are at or above the relevant
minimum wage.

23
24

An ADE is included in the list of providers designated as a “program of support:” section 5.
“Relevant period” is defined as 36 months after a person claims the pension: s 5(1). A person satisfies this
requirement if they have participated for at least 18 months during those 36 months: section 8(2).
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28.

Eligibility for the SWS is expressed differently:
Employees covered by this schedule will be those who are unable to perform
the range of duties to the competence level required within the class of work
for which the employee is engaged under this award, because of the effects of
a disability on their productive capacity and who meet the impairment criteria
for receipt of a disability support pension (emphasis added).

29.

Unlike the continuing inability to work criterion, it is sufficient that the employee be
unable to perform the range of duties contemplated by a class of work covered by an
award (as distinct from being prevented from performing work independently of,
relevantly, the ADE by the impairment itself). Both section 94(1)(c) criteria however
focus on what the worker can deliver by way of work as the work indicia of the effects
of disability.

30.

The “gateway requirements” in clause B.1.1 would alter this state of affairs by subjecting
access to the minimum wage to a hypothetical assessment of the work contribution the
employer considers the employee can make given the “circumstances” of that person’s
disability.25 The requirements however are likely to have distorting effects for DSP
eligibility.

31.

An employee employed in a position that is tailored and adjusted for the circumstances
of their disability is a person, it follows, who is able to perform the range of duties to the
competence level required within the class of work which the employer is engaged under
the award. Eligibility for the SWS is of course predicated on an inability to do those
duties. Likewise, such a person is unlikely to satisfy section 94(2)(a) of the SS Act. That
element is an aspect of the “continuing inability to work” criterion. As has been
mentioned, it focuses on whether the person’s impairment by itself prevents work
independently of a program of support. However, “work” is defined by section 94(5) of
the SS Act as work “for at least 15 hours per week on wages that are at or above the
relevant minimum wage.” The outcome of the evaluation contemplated by clause B.1.1
is work at the relevant minimum wage for Grades A and B. It is difficult to see how the
prevention threshold for the continuing inability to work criterion could be met.

“Merely”
32.

The word “merely” in section 153(3) is a word of limitation. This is apparent from the
text and context of the section. The text is obvious. By itself, “merely” is a word of strict

25

The FWC has no visibility of this assessment or the comparative work value of the resultant work. This aspect
of the “preferred approach” was not assessed by the trial evaluation.
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limitation. Context explains the nature of the limitation as confined to the provision an
award makes for minimum wages in respect of the work output that an individual
employee with a disability has the capacity to deliver. This is apparent in several ways.
33.

First, section 153(3)(b) ambulates section 94(1) by enabling a wage standard to be
developed which intersects with the work criterion for DSP qualification.

34.

Section 94(1) takes award regulated work as it finds it. Implicitly, it picks up where work
leaves off by presuming the existence of an award based wage standard that has valued
work. A harmonious construction of the qualification provisions of the SS Act and
section 153(3)(b) is one that construes section 153(3)(b) beneficially; as a provision that
permits adjustment to the award wage standard to enable the impaired person’s
productive work capacity to be ascertained and remunerated, according to that capacity,
for work that has been valued on the same basis as other employees (i.e. without regard
to impairment, which is not a work value reason prescribed by section 156(4)). The
residual incapacity is addressed by the welfare benefit.

35.

Second, section 150 of the FW Act prohibits the inclusion in an award of an
“objectionable term.” Such a term is one that permits, has the effect of permitting, or
purports to permit a contravention of Part 3-1 of the FW Act.26 “Permits” means
“authorise,” in the sense of “give permission to or opportunity for.” 27

36.

Proposed clause 14.2 would authorise a minimum rate of pay for Grade A and B28 that is
lower than other employees of an ADE employer by reason of the circumstances of their
disability, or for a reason that includes that reason. This is one form of adverse action.29
The proposed clause would allow the opportunity for abstract assessment of a disability
and its perceived effects (not necessarily based on actual work performance over a period
of time) to intrude into how work is classified. The FWC cannot exclude the possibility
that this intrusion will authorise the infliction of injury in employment30 because of
disability. This too is adverse action.31

26
27

28

29
30

31

FW Act, section 12 (definition of “objectionable term”).
See Re Application by Metropolitan Fire and Emergency Services Board (2019) 284 IR 239 at [254], [264]
(Gostecnik DP) citing Australian Industry Group v Fair Work Australia (2015) 205 FCR 339. On this issue, the
Full Court in AIG cited the reasons of a Full Bench at [18] and agreed with them at [66].
Presently, those rates are 34% and 69%, respectively, of the rate that currently applies to the lowest classification
in the Award, Grade 1 (which is a training grade).
Section 342(1)(d) of the FW Act. It is the current position: December Decision, [342].
Lamont v University of Queensland (No 2) [2020] FCA 720 at [66]-[67] (Rangiah J); Squires v Flight Stewards
Association of Australia (1982) 2 IR 155 and 164 (Ellicott J).
Section 342(1)(b) of the FW Act
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37.

An employer who takes adverse action because of disability contravenes section 351(1)
of the FW Act, unless doing so is not unlawful under anti-discrimination law, relevantly
the DD Act.32 Section 47(1)(c) and (d) of the DD Act saves anything done by an employer
in “direct compliance with” (inter alia) an award (s 47(1)(c) and (d)) from a finding of
unlawful discrimination, but only to the extent that the award makes specific provision
for payment of salary or wages, including minimum wages, to people who would be
eligible for a DSP, where the salary or wages are determined by reference to the capacity
of the person.

38.

It would not be a harmonious construction of sections 150 and 153(3)(b) of the FW Act
to read the latter as permitting the inclusion of an “objectionable” term on the subject of
minimum wages as if it were a broad based exemption for disability based discrimination.
Such a construction would enable the FWC to include forms of wage adversity in an
award that go further than the carefully calibrated adversities excused by section 47(1)(c)
and (d) of the DD Act on the same subject.33

39.

Third, section 161 of the FW Act imposes on the FWC a duty to review an award referred
by the Australian Human Rights Commission under section 46PW of the Australian
Human Rights Commission Act 1986 (Cth). If, upon review, the FWC is satisfied that a
proposed award term requires a person to do anything unlawful (but for the fact that the
act would be done in direct compliance with the award), the award must be varied.34 The
President of the Australian Human Rights Commission must refer the award to the FWC
if he or she receives a complaint.35 The legislature is unlikely to have intended that
section 153(3)(b) would sanction discriminatory minimum wage terms liable to be
removed under s 163(3) of the FW Act.

40.

Fourth, as has already been mentioned, the prohibition on discrimination in
section 153(1), read with section 153(3)(b), is beneficial. So are the minimum wages
terms of an award. This, together with the text and context of ss 153(1) and (3), supports

32
33

34

35

FW Act, section 351(1), (2)(a), (3)(ab)).
As has been mentioned, the Grade A and B terms cannot be viewed as a special, beneficial, measure. This is
foreclosed by section 45(2)(b) of the DD Act and implemented the Productivity Commission’s
recommendation that the exemption given by the DD Act by section 47 for “capacity based wages” not be
overridden by viewing discriminatory wages as a “special measure: Review of the Disability Discrimination
Act 1992, Productivity Commission, 2004, 352-354. That the Commission’s recommendation was the source
of the inclusion of section 45(2) in the DD Act is apparent from the Explanatory Memorandum to the
Disability Discrimination and Other Legislation Amendment Act 2008, [99]-[101].
Section 161 has been the subject of scant consideration. In Black Coal Mining Industry Award 2010 [2015]
FWCFB 2192; 249 IR 26, the Full Bench referred to having received a referral under s 46PW of the Australian
Human Rights Commission Act, but the impugned term was straightforwardly discriminatory within the meaning
of s 153(1) of the FW Act.
AHRC Act, section 46PW(1), (3), (7)–(8).
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a construction of section 153(3)(b) that authorises the inclusion in an award of minimum
wage terms that permit differential minimum wage treatment in respect of employees
with a disability only insofar as this is necessary to take account of the effects of disability
on a person’s capacity. “Capacity” here denotes “productive capacity.”36 This is how
“merely” is to be understood.

Consequences of the AED’s construction
41.

The AED’s construction of “merely” aligns section 153(3)(b) with the DD Act, the SS
Act37 and with Noijn v the Commonwealth (2012) 208 FCR 1. In Noijn, Buchanan J said
at [148] that pay should be fixed at a rate that was reasonable “having regard to the output
of the disabled worker compared with the output of the non-disabled worker.”38 The
AED’s construction produces no disconformity with the FWC’s other wage instruments.
Rather, it aligns with those instruments. Further, the AED’s construction:
(a)

It avoids the possibility that personal characteristics and assumptions about
disability and its effects will intrude into the classification of work.39

(b)

Gives effect to the methodology utilised by the FWC to design the National
Minimum Wage Order. Productive capacity is the basis for the distinction made
by the FWC between the first and the second special form of order.40 The second
Order contemplates lower actual pay than would otherwise apply for the
performance of work. However, the work itself retains the same value.

(c)

Gives effect to the human rights embodied in the Convention on the Rights of
Persons with Disabilities, which confers rights to equal remuneration for equal
work and to just and favourable conditions of work,41 and ILO’s Vocational
Rehabilitation and Employment Convention 1983, which requires measures that
enable employment opportunities that conform with salary standards applicable to
workers generally.42 These rights establish comparative standards that support
raising terms and conditions for employees with a disability.

(d)
36

37
38
39
40
41
42

Does not alter the work value of the work the worker has been engaged to perform.

As distinct from say “competency”. For this concept in an award setting see Qube Ports Pty Ltd v McMaster
(2016) 248 FCR 414 at 428 [55]–[56] (Bromberg J)”.
See section 47(c)(iv) of the DD Act.
See also Noijn, [12].
This is something that the Full Bench have themselves identified as undesirable: December Decision, [366].
Wilson Statement, [9]-[10].
Wilson Statement, [26].
Wilson Statement, [28].
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Indeed, it keeps work and worker separate, ensuring that the work is not devalued
by association with disability.
(e)

Would enable the FWC to establish a safety net of fair minimum wages that meets
the objective stated in section 284(1)(e) of the FW Act and that achieves the
modern award objective of fairness, relevance in a manner that addresses the
matters expressly referred to in section 134(1)(a), (c), (d) (e) and (g) as well as the
general objects of the FW Act stated in section 3(b) and (e).

42.

The other two forms of exemption granted by section 153(3)(a) and (c) do not assist to
construe the reach of section 153(3)(b). The subject matter of each is entirely different.

43.

It follows from the foregoing that section 153(3)(b) is not engaged by the Grade A and
B terms. Those terms would not “merely” make provision for the authorised subject
matter.

The consequences of including the Grade and B terms in the Award
Minimum wage has a settled meaning
44.

Inclusion of the Grade A and B terms would result in legally sanctioned double
discrimination against ADE employees with a disability for the same disability.43

45.

Proposed clause 14.2 and the gateway requirements of proposed clause B.1.1 would first
require the employer to classify an employee by matching a position to its assessment of
the “circumstances of the employee’s disability.” This is wholly evaluative of the worker,
as distinct from the work of that worker.

46.

The criterion “circumstances of the disability” is broader than “capacity” and, for the
purposes of assessment, may or may not require actual work performance and is divorced
from the value the employer obtains from its labour need. The frame of reference is work
only employees with a disability would perform as the basis for fixing an upper limit on
the amount of minimum wage the individual worker could earn from the employment,
regardless of their productive output. It risks the intrusion of subjective views of what a
person can’t do. A focus on output emphasises observable performance of what the
employee can do.

47.

43

The “preferred approach” would then, through proposed clause 14.4, make another wage

Of course, if the FWC does not stipulate the SWS there is a risk that the worker would not qualify under section
94(1) and hence not be an “employee with a disability.”
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assessment method available that does test the employee’s productive output but does so
in the very work that proposed B.1.1 assumes has been adjusted. It may be thought this
would be unnecessary if, having tailored duties for an individual person, that person
remains employed, but that is not the operating assumption of the “preferred approach.”
48.

Even if the “preferred approach” is viewed as providing for two methods of assessing
capacity, and accordingly viewed as capable of being lawfully included in the Award,44
the effect is to do so for the same disability by methodologies that produce differing wage
outcomes for the same work. Such a disparity strays beyond mere differential minimum
wage treatment45 and is unlikely to be necessary to meet the minimum awards objective.

49.

No other employee covered by the Award would be subject to two evaluative methods
applicable to wage determination. Those classified in Grades 1 to 6 of the Award would
have the benefit of the alignments with the Manufacturing Award recognised by the Full
Bench.46 The Bench proposes further alignments with the Food, Beverage and Tobacco
Manufacturing Award, the Gardening and Landscaping Services Award, and the Textile,
Clothing, Footwear and Associated Industries Award.47 These alignments correspond
with the statutory concept of minimum rates, which is based on uniformity and
consistency of employee treatment within and between awards.48 The FW Act was
legislated against this background,49 and the legislature is to be taken to have intended
the continuation of that approach.50 The Grade A and B classifications would be
anomalous. The minimum wage base would be ascertained solely by reference to work
done by those with disability employed by an ADE.

50.

The Grade A and B terms would, if included, destroy consistency across awards, in
creating a uniquely disadvantageous classification for employees of a particular kind
(i.e., with a disability) employed by a particular form of enterprise (i.e., ADEs). This
does not constitute the setting of a “minimum wage,” within the settled industrial

44

45
46
47
48

49

50

And even then a proposed terms must still meet the safety net standards the FW Act: section 134(1) (the modern
awards objective); section 138 (achievement of the modern awards objective) and section 284(1) (the minimum
wages objective). The term must also satisfy the necessary threshold.
See Noijn v the Commonwealth (2012) 208 FCR 1, [266] (Katzmann J).
December Decision, [13].
Wilson Statement, [19].
(2013) 235 IR 332 at 352–353 [76]–[79]; (2018) 279 IR 215. See also 4 yearly review of modern awards – Award
stage – General Retail Industry Award 2020 [2020] FWCFB 6301 at [28]; Re Annual Wage Review 2019–20
[2020] 297 IR 1 at (128); Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [138].
Re Annual Wage Review 2012-13 (2013) 235 IR 332 at 352–353 [76]; see also 4 yearly review of modern awards
– Award stage – General Retail Industry Award 2020 [2020] FWCFB 6301 at [28].
See in particular, Electrolux Home Products Pty Ltd v Australian Workers’ Union (2004) 221 CLR 309 at 346347 [81] (McHugh J), see also 323–325 [7]–[8] (Gleeson CJ), 370–371 [161] (Gummow, Hayne and
Heydon JJ), 398 [251] (Callinan J).
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meaning of that phrase. The effect is to deny the Grade A and B terms the status of
minimum wages for the purposes of s 153(3)(b).
51.

The Full Bench is aware that the “preferred approach” would result in rates of pay below
the National Minimum Wage.51 However, the true effect of the “preferred approach”
would be to establish a wage on a basis that is less beneficial than even the Second
Special National Minimum Wage. Worse, since the Second Special National Minimum
Wage is set for any employee with a disability performing any work of any kind in
employment, ADE employees would be worse off compared with employees whose
work the FWC has not valued or classified. This exposes the discrimination the
“preferred approach” contemplates as based partly on disability and partly on an entirely
irrelevant consideration - employer identity. It also exposes adversity.
discrimination however requires specific justification

52

Disability

with a view to avoiding the

adversity and injustice so offensive to human dignity that it entails.53
52.

On these grounds alone, inclusion of the Grade A and B terms would not engage section
153(3)(b). However, even if the “preferred approach” does set a “minimum wage,” the
Grade A and B terms would still do not engage section 153(3)(b).

Work value reasons
53.

In the December Decision, the Full Bench stated that this review was not an occasion for
an across the board wage increase.54 This view however sits uneasily with the Bench’s
finding that current standards fixed by clause 14.4 of the Award fall below the safety net
standards of the FW Act.55 Respectfully, a fair and relevant safety net is not one that
preserves employee’s existing, below safety net, wages position (which the Bench
identified as “about $7.00 per hour”)..56 This position is, as the Full Bench has found,
produces the lowest paid persons within the entire modern award system.57 Yet, having
regard to Grade A, this is what the Full Bench has proposed.

54.

The rates of pay proposed for Grades A and B (which, if included, would lower the
minimum wage currently prescribed by clause 14.2 of the Award) do not, at least
expressly, invoke the work value reasons referred to in section 156(4). The Full Bench

52

53
54
55
56
57

Noijn at [138] (Buchanan J) (and at [139]); at [268] (Katzmann J). See also Souliotopoulos v LaTrobe University
Liberal Club (2002) 120 FCR 584 at [33], [40]-[50] (Merkel J).
Waters v Public Transport Corporation (1991) 173 CLR 349, 379 (Brennan J).
December Decision, [367].
December Decision, [342].
December Decision, [253].
December Decision, [342].
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appears to have had in mind some adjustment to traditional work value considerations
where jobs are tailored or adjusted. 58 There could be no possibility of adjustment from
those stipulated by the statute.
55.

A factor foremost in the Full Bench’s consideration was the effect of wages on the
viability of ADE’s and ADE employment . Similarly, and to the same end, the Full Bench
had regard to the nature of commercial opportunities pursued by ADEs, and to whether
ADEs were for-profit or not-for-profit enterprises.59 The Full Bench also proposes an
association between personal capability and work of a particular kind. Additionally, one
effect of proposed clause B.1.1 would be to introduce considerations of personal
capacities and characteristics into an evaluative alignment exercise that for other workers
is irrelevant.60 Respectfully, none of these are reasons relevant to the satisfaction referred
to in section 156(3); namely the pay rate and one of the specified reasons.61

All or a class of employee with a disability
56.

Finally, if the Grade A and B terms do set a “minimum wage,” section 156(3)(b) is only
available if the wage applies to all or a class of employees with a disability. Plainly, the
Grade A and B terms would not establish a minimum wage for all employees with a
disability, or even all employees with a disability who are covered by the subject award.
Only those employees with a disability in “tailored or adjusted” positions and who
perform “a simple task or tasks” involving a number of “sequential actions” under “direct
supervision and constant monitoring” are affected.

57.

Nor would the Grade A and B terms establish a minimum wage for a class of employee
with a disability. The word “class” as it appears in section 153(3)(b) is not at large. The
limb denotes a class of a defined group. This demonstrates that differentiation must occur
in a manner that engages the defined phrase. Doing so is consistent with a view of the
exemption as one that is focused on those who fall within the qualifying criteria contained
in sections 94(1) and 95(1) of the SS Act. Having regard to those provisions, the basis
for identifying sub-groups (classes) is readily apparent. For examples, a qualifying
impairment for the purposes of section 94(1) of the SS Act is someone with a psychiatric
disability, intellectual disability or physical disability. Someone who is legally blind has
a qualifying impairment that engages section 95(1) of the SS Act. Neither section makes
the kind of work a person is employed to do or their employer a qualifying element of

58
59
60
61

December Decision, [366].
December Decision, [248].
Something the Full Bench has said should not be done: December Decision, [366].
Re 4 yearly review of modern awards [2018] FWCFB 7621, 284 IR 121 at [165].

18
their membership of the broader category described by the umbrella term “employees
with a disability.” The “preferred approach” does not differentiate in any way that is
relevant to the criterion that engages the definitional phrase.

Remaining Matters
58.

The argument referred to in paragraph 3 of the AED’s position paper foreshadows a
natural justice argument that could only arise if the FWC were to make a final
determination without dealing with the evidence and arguments raised by the AED prior
to the Bench’s 30 March 2020 decision. The AED does not assume this will be case, as
Ms Wilson acknowledges in paragraph 5 of the Wilson Statement.

59.

In any event, these submissions address all but the “Tailoring of Work Submission”
referred to by Ms Wilson in paragraphs [29]-[30] of the Wilson Statement. That
submission is directly relevant to the perceived exceptionality of ADE employment
referred to by the Full Bench.62 That perceived exceptionality is a central justification, as
the AED understands it, for the Grade A and B terms.

60.

The Tailoring of Work Submission would in any event be a relevant consideration about
a matter the FWC is bound to consider, namely whether the Grade A and B terms would
ensure a fair and relevant minimum safety net of conditions for the purposes of section
134(1) and contribute to a fair range minimum wages for the purposes of section
284(1)(e) of the FW Act, assuming it was within power to include them.

Conclusion
61.

The Award cannot lawfully be varied to include the Grade A and B terms. The terms
would offend against the prohibition in section 153(1) of the FW Act and are not
necessary terms that ensure a fair and relevant safety net for employees with a disability
covered by the Award.

13 May 2022
M. Harding

62

December Decision, [246]-[247], [348], [350].
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Fair Work Act 2009
s 156 – 4 yearly review of modern awards
IN THE MATTER OF A REVIEW OF THE SUPPORTED EMPLOYMENT SERVICES
AWARD
AM2014/286
STATEMENT OF KAIRSTEIN WILSON
I, Kairstien Wilson, lawyer, say:
1.

I am employed by the Association for Employees with a Disability Inc (AED) and hold
the position of Supervising Legal Practitioner. I have responsibility for the
management of AED.

2.

I am authorised by AED to make this statement on its behalf.

3.

I make this statement from my own knowledge unless I state otherwise. Where I rely
on information provided to me, I believe that information to be true.

4.

AED filed a position paper on 16 March 2022 identifying, in summary form, a number
of jurisdictional objections to the “preferred approach” articulated by the Full Bench in
their decision published on 3 December 2019 in (2019) 293 IR 1.

5.

Paragraph 3 of the position paper refers to arguments raised before the Full Bench
prior to their further decision published on 30 March 2020 in [2020] FWCFB 1704.
Those arguments were substantially contained in a submission filed by AED on 17
December 2019. AED’s concern was that the Full Bench had not, so far, responded to
a number of identified arguments. I note however that in their statement [2022]
FWBFB 6, the Full Bench indicated in paragraph [8] that:
We now intend to undertake the final step in the process envisaged in the
decision of 3 December 2019, namely to receive further evidence and
submissions from the parties in light of the trial outcomes recorded in the
Report and to make a final determination as to the new wages structure to be
placed in the SES Award
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The Supported Wages System
6.

By determination made on 8 November 2017, the Full Bench included modifications to
the Supported Wages System included in schedule D of the Supported Employment
Services Award (the Award). Paragraph D.1 of schedule D:
Defines the conditions which will apply to employees who because of the effects
of a disability are eligible for a supported wage under the terms of this award.

7.

Paragraph D.2 defines the phrase “supported wage system” (the SWS) as:
“supported wage system means the Commonwealth Government system to
promote employment for people who cannot work at full award wages because
of a disability, as documented in the Supported Wage System handbook. The
handbook is available from the following website: www.jobaccess.gov.au.

8.

Paragraph D.3.1 describes eligibility for the SWS as follows:
Employees covered by this schedule will be those who are unable to perform the
range of duties to the competence level required within the class of work for
which the employee is engaged under this award, because of the effects of a
disability on their productive capacity and who meet the impairment criteria for
receipt of a disability support pension.

Special Minimum Wage Orders
9.

Section 294(1)(b)(ii) of the Fair Work Act 2009 (the FW Act) requires that the national
minimum wage order set special national minimum wages for all award and agreement
free employees, including employees with a disability. Paragraph 3.1 of the current
national minimum wage order states that the phrase “employee with a disability” is,
unless a contrary intention appears, defined in the same terms as section 12 of the FW
Act. No contrary intention appears in the Order. Two special minimum wages orders
have been made for employees with a disability.

10.

The first special national minimum wage order applies to employees whose disability
does not affect their productivity. The second special national minimum wage order
applies to employees with a disability who are unable to perform the range of duties to
the competence level required of the employee within the class of work which the
employee is engaged because of the effects of a disability on their productive capacity
and who meet the impairment criteria for receipt of the disability support pension. The
application criteria of the second form of special national minimum wage is materially
the same as the SWS eligibility criteria.

3
11.

Section 294(4)(c) states that a special national minimum wage applies to the
employees to whom it is expressed in the order to apply and that, relevantly, these
employees must be “all employees with a disability who are award/agreement free
employees, or a specified class of those employees.”

AED’s Minimum Wages Submission
12.

In their decision of 3 December 2019, the Full Bench:
(a)

Recognised an alignment between grades 1-6 of the Award and Levels C14,
C13, C12, C11, C10 and C7 of the Manufacturing and Associated Industries
and Occupations Award: paragraph [13].

(b)

Stated that, with rare exceptions, disabled employees covered by the Award
are paid a reduced minimum wage as a result of an assessment carried out
with the use of a wage assessment tool approved under clause 14.4:
paragraph [16].

(c)

Explained the modifications they had made to the SWS in schedule D:
paragraph [25] to [27].

13.

No interested party had sought an alteration to the existing rates of pay or the insertion
of any new or amended classifications in schedule B.

14.

In, the Full Bench invited further submissions. On 17 December 2019, AED filed a
submission (AED’s Further Submission) in response to the invitation referred to in
paragraph [378] of the Full Bench’s 3 December 2019 decision. Annexed to this
statement and marked KW-1 is a true copy of that submission.

15.

In paragraph 14 of AED’s Further Submission, AED submitted that the Full Bench
should not proceed with grades A and grade B, and elaborated further on this
proposition in paragraphs [15] to [42] in addressing the topics the Full Bench had
invited submissions upon. In paragraphs [23] to [27] and paragraphs [38] to [42], AED
submitted that the rates of pay proposed for grades A and B would not establish
minimum wages having regard to the historical approach adopted for fixing safety net
minimum wages in minimum rates instruments like modern awards (the Minimum
Wages Submission).
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16.

The alignments between Levels C14, C13, C12, C11, C10 and C7 of the
Manufacturing and Associated Industries and Occupations Award and Grades 1 to 6 of
the Award are shown in the table of rates below:
Manufacturing
Award
Classification
level

Aligned
Award
grade

Minimum weekly
wage

Minimum
hourly wage

C14

1

772.60

20.33

C13

2

794.80

20.92

C12

3

825.20

21.72

C11

4

853.60

22.46

C10

5

899.50

23.67

C9

927.70

24.41

C8

955.90

25.16

981.50

25.83

C7

6

(the aligned
classifications
are in bold
type)
17.

The Fair Work Commission’s valuation (expressed as a weekly and an hourly sum of
money) of work in grades 1 to 6 of the Award is identical to its valuation of work in
levels C14, C13, C12, C11, C10 and C7 of the Manufacturing and Associated
Industries and Occupations Award.

18.

The valuation for Grade 1 is identical to the first special national minimum wage for
employees with a disability and serves as the basis for any productivity adjustment in
respect of the second special national minimum wage.

19.

In attachment A of their decision of 3 December 2019, the Full Bench proposes to
align Grade 2 of the Award with classifications in four other modern awards. The same
approach is taken with respect to Grades 3 to 7 of the Award. The alignments would
be as follows:


Food, Beverage and Tobacco Manufacturing Award: Level 2



Gardening and Landscaping Services Award: Level 1



Manufacturing and Associated Industries and Occupations Award: Level
C13
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20.

Textile, Clothing, Footwear and Associated Industries Award: Skill Level 1

The valuation (expressed as a weekly and an hourly sum of money) for the
performance of work in Grade 2 of the Award is the same as the same amounts
prescribed for work within level 2 of the Food, Beverage and Tobacco Manufacturing
Award; within Level 1 of the Gardening and Landscaping Services Award; within Level
C13 of the Manufacturing and Associated Industries and Occupations Award; and
within Level 1 of the Textile, Clothing, Footwear and Associated Industries Award.

21.

Apart from the Gardening and Landscaping Services Award, each of the
aforementioned awards contains a clause under the heading “supported wages
system” that refers to the relevant SWS schedule of that award. Exceptionally, clause
15.7 of the Gardening and Landscaping Services Award states:
For employees who because of the effects of a disability are eligible for a
supported wage, see Schedule [relevant schedule reference] —Supported
Wage System.

22.

The lowest classification prescribed by the aforementioned awards is a training or
induction classification, similar to Grade 1 of the Award.

23.

Section 3(a) of the FW Act states that an object of the Act is to provide:
….workplace relations laws that are fair to working Australians, are flexible for
businesses, promote productivity and economic growth for Australia's future
economic prosperity and take into account Australia's international labour
obligations.

24.

The Full Bench was referred to the Convention on the Rights of Persons with
Disabilities, to the International Labour Organisation’s Vocational Rehabilitation and
Employment Convention 1983 (No 159) and to the associated recommendation of the
International Labour Organisation Convention, the Vocational Rehabilitation and
Employment (Disabled Persons) Recommendation 1983 (No 168). These treaties were
provided to the Full Bench on 6 February 2018.

25.

The Australian Treaty Series citation for the Convention on the Rights of Persons with
Disabilities is [2008] ATS 12. The Convention came into force in Australia on 16
August 2008. The Australian Treaty Series citation for the Vocational Rehabilitation
and Employment Convention is [1991] ATS 18. It came into force for Australia on 7
August 1991.
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26.

Relevantly, Article 27 of the Convention on the Rights of Persons with Disabilities
states:
1. States Parties recognize the right of persons with disabilities to work, on
an equal basis with others; this includes the right to the opportunity to
gain a living by work freely chosen or accepted in a labour market and
work environment that is open, inclusive and accessible to persons with
disabilities. States Parties shall safeguard and promote the realization of
the right to work, including for those who acquire a disability during the
course of employment, by taking appropriate steps, including through
legislation, to, inter alia:
…………….
(b)

Protect the rights of persons with disabilities, on an equal basis
with others, to just and favourable conditions of work, including
equal opportunities and equal remuneration for work of equal
value, safe and healthy working conditions, including protection
from harassment, and the redress of grievances;

……………..
(i)
27.

Ensure that reasonable accommodation is provided to persons
with disabilities in the workplace;

Article 9 of Part II of the Vocational, Rehabilitation and Employment Recommendation
states:
Special positive measures aimed at effective equality of opportunity and
treatment between disabled workers and other workers should not be
regarded as discriminating against other workers.

28.

Article 10 of Part II of the Recommendation states:
Measures should be taken to promote employment opportunities for disabled
persons which conform to the employment and salary standards applicable to
workers generally.

AED’s tailoring of work submission
29.

In paragraphs [30] to [32] of AED’s Further Submission, AED addressed a conclusion
expressed in paragraph [248], [350], [371] and [377] of the Full Bench’s decision of 3
December 2019 that ADE employers tailored or customised the work they required of
their employees with a disability to meet their capacities. AED submitted that the
evidence did not establish that tailoring or customisation of work was confined to ADE
employment but also occurred in open employment for employees with a disability who
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are eligible for the SWS (the Tailoring of Work Submission). The Full Bench’s
attention was drawn to:
(a)

AED’s oral closing submissions on 15 February 2018 (see PN4981-PN4984;
PN5031-PN5046; PN5068-PN5073; PN5116-PN5117 of the transcript) and on
16 February 2018 (see PN534-PN554 of the transcript). For ease of reference,
annexed to this statement and marked KW-2 is a true copy of the relevant
parts of the transcript for those days.

(b)

Paragraphs [10(a)] and paragraphs [12] to [14] of the joint written submission
dated 16 July 2018. For ease of reference, annexed to this statement and
marked KW-3 is a true copy of that submission.

(c)

Paragraphs [19] to [24] of AED’s written submissions dated 19 October 2018.
For ease of reference, annexed to this statement and marked KW-4 is a true
copy of that submission.

(d)

Evidence given by Paul Cain. For ease of reference, annexed to this statement
and marked:
(i)

KW-5 is a true copy of the first page and paragraphs [36] to [41] of the
first statement of Paul Cain (the statement was marked as Exhibit 15 in
the proceeding);

(ii)

KW-6 is a true copy of the first page and paragraphs [17] to [19], [28] to
[31], [92] to [95], [103], [122] to [130], [210] to [211], [227] to [228] and
[238] to [242] of the further statement of Paul Cain dated 21 November
2017 (the statement was marked as Exhibit 16 in the proceeding) as
well as the first page and relevant pages of annexures D and I
(including their indexes and executive summaries) to the statement;

(iii)

KW-7 is a true copy of the first page and paragraphs [48] to [56] of a
further statement of Paul Cain dated 14 December 2017 (the statement
was marked as Exhibit 17 in the proceeding); and

(iv)

KW-8 is a true copy of the first page and the pages of the transcript for 9
February 2018 containing Mr Cain’s viva voce evidence at PN 2206PN2224; PN 2298-PN 2302; PN 2439-PN 2453; and PN 2507-2519.
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(e)

Evidence given by Robert McFarlane. For ease of reference, annexed to this
statement and marked KW-9 is a true copy of the first page and paragraphs
[16] to [18], [27] to [41] of the statement of Robert McFarlane dated 21
November 2017 (the statement was marked as Exhibit 9 in the proceeding).

30.

Further relevant evidence is:
(a)

Viva voce evidence given by Sally Powell on 9 February 2018. Annexed to
this statement and marked KW-10 is a true copy of the first page and the
pages of the transcript for that day containing Ms Powell’s evidence at PN
2644-2648.

(b)

Viva voce evidence given by Michael Smith on 13 February 2018. Annexed to
this statement and marked KW-11 is a true copy of the first page and the
pages of the transcript for that day containing Mr Smith’s evidence at PN3963
– PN3977.

The 22 April 2022 submission filed by the Commonwealth
31.

The Commonwealth, represented by the Department of Social Services, filed a
submission on 22 April 2022.

32.

In paragraph 17 of that submission, the Commonwealth submits that the weight to be
given to the trial report, titled “New Wage Assessment Structure, Trial Evaluation
Report”, is a matter for the Fair Work Commission. In subparagraph (c), the
Commonwealth states that the trial design for the evaluation was produced in
consultation with a steering committee that included AED.

33.

I represented AED on the steering committee. The Commonwealth correctly states that
AED suspended its membership of the steering committee due to proceedings that it
commenced in the Federal Court of Australia. That suspension occurred between 12
October 2020 and 25 March 2021. I was not involved in any discussions or steering
committee meetings during the suspension period.

34.

Members of the steering committee were asked to sign a non-disclosure agreement
called a “Declaration of Confidentiality” in relation to the trial.

35.

On 9 October 2020, an email was sent to members of the Steering Committee which
stated:
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“Please note Steering Committee members who have not signed the
Declaration of Confidentiality will be asked to step out of the teleconference
for Agenda item 3- Trial Design and will not be provided the meeting papers
for this item. This decision has been based on advice from ARTD and been
agreed by Deputy President Booth. Deputy President Booth will talk further to
this at item 1 of the agenda.”

Annexed to this statement and marked KW-12 is a true copy of this email.
36.

I was permitted to resume my involvement on the Steering Committee in March 2021. I
was informed of this by email dated 25 March 2021. In that email I was asked to sign
the Declaration and informed that if I choose not to I would be unable:
“attend certain agenda items or view documentation from the period my
membership was suspended”.

Annexed to this statement and marked KW-13 is a true copy of this email
37.

I am not aware of what the “certain” agenda items I would be precluded from attending
would be or were. I was not prepared to, and did not, sign the Declaration. As such I
only received the information about the evaluation selected by the Commonwealth. I
was not involved in discussions concerning the design of the evaluation.

13 May 2022

Kairstien Wilson

