
	  

20 January 2017 
 
Fair Work Commission 
Terrace Tower, 80 William Street 
East Sydney NSW 2011 
By email: amod@fwc.gov.au  
 
Re: AM2014/289 – AWU submissions on the exposure draft for the Water 
Industry Award 2010 
 
Background 
 
1. These submissions of the Australian Workers’ Union (AWU) are made pursuant 

to the Amended Directions of Justice Ross, President of the Fair Work 
Commission, issued on 21 December 2016 in AM2014/250 and others. 
 

2. Parties are directed to file submissions on drafting and technical issues in the 
exposure drafts for Group 4D, 4E and 4F awards by 18 January 2017.The 
submissions that follow refer to the exposure draft for the Water Industry Award 
(‘the Exposure Draft’) as published on 3 November 2016. 

 
Drafting and technical issues 
 
3. Clause 2 – definition of shiftworker: The Commission ask whether a reference 

to the meaning of a shiftworker “for the purposes of the NES” should be changed 
to the meaning of a shiftworker “for the purposes of s. 87(1)(b) of the Act.” S. 
87(1)(b) relevantly provides that an employee is entitled to five weeks of paid 
annual leave if a modern award applies to the employee and defines or describes 
the employee as a shiftworker for the purposes of the NES (our emphasis). In 
order for clause 2 and clause 20.2 of the Exposure Draft to strictly comply with 
s.87(1)(b) of the Act and confer the intended entitlement of five weeks paid 
annual leave on the relevant employees, it may be necessary to use the words as 
they appear in the Act. As such, the AWU submits that the expression “for the 
purposes of the NES” should be used at both clauses.  
 

4. Clause 8.2: This clause requires an employer to notify an employee “whether or 
not they are to be full-time, part-time, or casual”. This seems to suggest that an 
employee could be employed in an alternative category. The AWU submits that 
this clause should require an employer to notify an employee “whether they are to 
be full-time, part-time or casual”. 
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5. Clause 10.4: This clause provides that “Any agreed variation to the hours of work 
in clause 10.3 will be recorded in writing”. Clause 10.3 requires that an employer 
and an employee will agree on certain matters relating to hours of work at the 
time of engagement. Although it may be inferred from clauses 10.3 and 10.4 that 
any variation to a part-time employee’s hours must be agreed to, it is not 
expressly stated. The AWU submits that this should be clarified by amending 
clause 10.4 to read “Any variation to the hours of work in clause 10.3 must be by 
agreement between the employer and the part-time employee and recorded in 
writing.” 

 
6. Clause 11.2: The Exposure Draft invites the parties to comment on whether the 

proposed wording in clause 11.2 reflects the method of calculating payment for 
casual employees. The AWU submits that the proposed wording in clause 11.2 
does reflect the method of calculating payment for casual employees. 

 
7. Clause 16.3(c)(v): This clause provides that an “employer may either provide an 

appropriate vehicle or transport, or pay and employee and allowance of $10.31 
per day…” This appears to be a typographical error and should read “…pay an 
employee an allowance…”  

 
8. Clause 18.5: The Exposure Draft poses the question of how clause 18.5 

interacts with clause 16-Consultation about changes to rosters and hours of work. 
The AWU assumes that this is intended to refer to clause 26 of the Exposure 
Draft. The AWU submits that the interaction between clause 18.5 and clause 26 
is such that an employer must comply with the requirements of clause 26 prior to 
invoking the provisions of clause 18.5 and giving notice of a change to the 
structure of a roster or the implementation of a new roster. Clause 26 requires an 
employer to invite affected employees and their representatives to give their 
views about the impact of the proposed changes, and to give consideration to 
any views expressed by the employees and their representatives about the 
impact of the proposed changes. If it is possible for an employer to give notice 
that the change will take effect in four weeks time, and then consult subsequent 
to notice of that change, the change becomes a fait accompli, and the 
consultation meaningless. 
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