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1. These submissions are made in accordance with the directions issued by the Fair Work 

Commission (FWC) on 27 April 2016, and address the submissions of the Shop, 

Distributive and Allied Employees Association (SDA) dated 10 October 2016 (SDA 

Submissions). 

 

2. These submissions relate only to the General Retail Industry Award 2010 (Retail 

Award). 

 
Principles of Modern Award Variation 

 
3. The principles to be applied in relation to an application to vary a modern award were 

dealt with extensively in the 4 yearly review of modern awards – penalty rates matter 

(Penalty Rates Case):1 

 
“The modern awards objective provides that the Commission must ensure that modern 

awards, together with the NES, provide a fair and relevant minimum safety net of terms 

and conditions, taking into account the s.134 considerations. One of those 

considerations is the need to ensure a ‘stable’ modern award system (s.134(1)(g)). A 

‘stable’ modern award system implies that the variation of a modern award be supported 

by a merit argument. The extent of the argument required will depend on the 

circumstances. This issue was the subject of some debate in the proceedings which led 

to the Preliminary Jurisdictional Issues decision. In that decision the Full Bench said:  

 

‘The Commission is obliged to ensure that modern awards, together with the NES, 

provide a fair and relevant minimum safety net taking into account, among other 

things, the need to ensure a ‘stable’ modern award system (s.134(1)(g)). The need 

for a ‘stable’ modern award system suggests that a party seeking to vary a modern 

award in the context of the Review must advance a merit argument in support of the 

proposed variation. The extent of such an argument will depend on the 

circumstances. We agree with ABI’s submission that some proposed changes may 

be self evident and can be determined with little formality. However, where a 

significant change is proposed it must be supported by a submission which addresses 

the relevant legislative provisions and be accompanied by probative evidence 

properly directed to demonstrating the facts supporting the proposed variation. 

(emphasis added) 

                                                           
1 2017 FWCFB 1001 [253] 
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In conducting the Review the Commission will also have regard to the historical 

context applicable to each modern award. Awards made as a result of the award 

modernisation process conducted by the former Australian Industrial Relations 

Commission (the AIRC) under Part 10A of the Workplace Relations Act 1996 (Cth) 

were deemed to be modern awards for the purposes of the FW Act (see Item 4 of 

Schedule 5 of the Transitional Act). Implicit in this is a legislative acceptance that at 

the time they were made the modern awards now being reviewed were consistent 

with the modern awards objective. The considerations specified in the legislative test 

applied by the AIRC in the Part 10A process is, in a number of important respects, 

identical or similar to the modern awards objective in s.134 of the FW Act.132 In the 

Review the Commission will proceed on the basis that prima facie the modern award 

being reviewed achieved the modern awards objective at the time that it was made.’  

 

4. In the Penalty Rates Case, the Full Bench also confirmed its view that the comments 
of the Full Bench in Re Security Services Industry Award 2010:2 
 
“…stands for the proposition that the proponent of an award variation should present 

a persuasive evidentiary case. This is apparent from the following extract from the 

decision: 

  

‘While this may be the first opportunity to seek significant changes to the terms of 

modern awards, a substantive case for change is nevertheless required. The more 

significant the change, in terms of impact or a lengthy history of particular award 

provisions, the more detailed the case must be. Variations to awards have rarely 

been made merely on the basis of bare requests or strongly contested submissions. 

In order to found a case for an award variation it is usually necessary to advance 

detailed evidence of the operation of the award, the impact of the current provisions 

on employers and employees covered by it and the likely impact of the proposed 

changes. Such evidence should be combined with sound and balanced reasoning 

supporting a change. Ultimately the Commission must assess the evidence and 

submissions against the statutory tests set out above, principally whether the award 

provides a fair and relevant minimum safety net of terms and conditions and whether 

the proposed variations are necessary to achieve the modern awards objective. 

These tests encompass many traditional merit considerations regarding proposed 

award variations.’ (emphasis added)  

                                                           
2 Ibid at [257]-[258] 
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In that matter the Full Bench declined to vary the definition of ‘permanent night work’ 

for reason of the lack of an evidentiary case, not because of a failure to show ‘some 

material change in circumstance’. In declining that variation the Full Bench said:  

 

‘In our view, a matter such as this should be considered in the light of other award 

provisions regarding permanent night shift penalties with appropriate adaptations 

for the nature of the industry. If an evidentiary case established that the current 

provisions were inappropriate and that the matter cannot be conveniently addressed 

by way of enterprise agreements or the award flexibility provision, then a case may 

exist for an appropriate award variation. However, the case presented fell well short 

of the detailed review of circumstances that might warrant a variation. In our view, 

the variation should not be made.’(emphasis added)” 

 

SDA Application 

5. The SDA seeks to vary the Retail Award to include provisions that will have the effect of 

providing additional benefits to full time employees and part time employees who work 

an average of five (5) days per week where a public holiday falls on the employee’s non-

working day (however, the provision does not apply to a public holiday falling on a 

Saturday or Sunday, except where they are substituted to another day) (SDA 

Application).  

6. The SDA bears the onus of establishing probative evidence to support its application to 

vary each of the awards the subject of their application.3 The FWC must start from the 

position that the current terms and conditions in a particular award achieved the modern 

award objective at the time it was made.4  

7. In order to succeed in respect to its application to vary the Retail Award, the SDA must 

satisfy the FWC that it is necessary to vary that award in the terms sought in order to 

achieve the modern award objective in the terms proposed.5 If a particular term sought 

to be included in an award is not necessary in order to achieve the modern award 

objective then the FWC ought not vary the award.  

8. The SDA has not adduced probative evidence to demonstrate that the Retail Award is 

not currently meeting the modern award objective; or that it is necessary to vary the 

                                                           
3 4 Yearly Review of Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788 at [23] 
4 Ibid [24] 
5 Ibid at [36]: FW Act s.138 
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Retail Award in order to achieve the modern award objective with respect to public 

holidays.  The evidence relied on by the SDA falls significantly short of being “probative 

evidence properly directed to demonstrating the facts supporting the proposed 

variation”.  Further, the SDA evidence cannot reasonably be said to constitute “detailed 

evidence of the operation of the award, the impact of the current provisions on employers 

and employees covered by it and the likely impact of the proposed changes”.   

Previous SDA Applications 

9. The SDA sought to include a public holidays non-working day provision in the Retail 

Award in its application dated 5 November 2009, to the then Australian Industrial 

Relations Commission. The terms of that proposed variation are largely in the same 

terms as the current SDA Application. 

10. In rejecting the SDA’s application, the Full Bench stated:6 

“In the context of opposition by employers, the NES and limited award supplementation, 

we do not believe that a case for these variations has been established”. 

11. A similar claim was made by the ACTU in the 2012 Transitional Review (2012 Award 

Review Case), which was supported by the SDA. In its decision to reject the ACTU’s 

claim, the Full Bench found that there was “little or no evidence” provided in support of 

the application, stating that:7  

“On the material before us there is insufficient information to adequately assess the 

impact of the proposed change. The same may be said of the ACTU’s proposed model 

clause as a concept. Further, we consider that the practical operation of the proposed 

model provision to different patterns of employment as provided in some of the modern 

awards is uncertain and may well create unintended consequences. 

We have concluded that this element should not be adopted as a model provision or 

included in the named awards as part of this Transitional Review.” 

 

12. Despite this being the SDA’s third attempt to include public holiday benefits to specified 

employees on their non-working days, they have still failed to provide any probative 

evidence to support their application. 

                                                           
6 [2010] FWAFB 305 
7 [2013] FWCFB 2168 at [67]-[68] 
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13. The “substantial evidence” referred to by the SDA in its submissions, consists of six 

affidavits from employees covered by the Retail Award. Any reasonable assessment of 

those affidavits would conclude the evidence falls well short of being “substantial”. 

14. The SDA’s evidence simply states that employees have not received a benefit on a 

particular number of public holidays over a particular period.  We summarise the content 

of the SDA witness evidence below. 

SDA Witness Evidence 

SDA Attachment 5 – Affidavit sworn 5 October 2016 

15.  The deponent stated that during the period 1 January 2015 to 5 October 2016, she 

“missed out” on the benefit of three (3) public holidays, being Easter Sunday in both 

2015 and 2016 and Labour Day in 2016.8   

16. During the period referred to by the deponent, 23 public holidays occurred in Victoria, 

which means that the deponent was entitled to some benefit on 20 of those public 

holidays (being either penalty rates for working, or absence from work without loss of 

pay). 

17. An employee working Monday to Friday under the SDA’s proposed variation would have 

“missed out” on a benefit on six (6) days during the same period, being Easter Sunday 

in each year, Easter Saturday in each year, Anzac Day in 2015 and Boxing Day in 2015. 

18. Under the SDA Application, an eligible employee does not receive a benefit for a public 

holiday falling on the employee’s non-working day, where such day is a Saturday or 

Sunday.9  Given that two of the three public holidays “missed out” on by this deponent 

fell on a Sunday, the deponent would only receive the benefit of one additional public 

holiday falling on a non-working day.  

SDA Attachment 6 – Affidavit sworn 5 October 2016 

19. During the period referred to by the deponent, 23 public holidays occurred in Victoria of 

which the deponent received some form of benefit (being either penalty rates for 

working, or absence from work without loss of pay) for all but ten (10) public holidays.10  

                                                           
8 At [6] 
9 SDA Submissions at [17] 
10 At [6] 
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20. The deponent does not have a rotating roster, but works a 5 day week from Tuesday to 

Saturday.11 Each of the ten (10) public holidays that the deponent says he “missed out” 

on, fell on either a Monday or Sunday, being a day that the deponent is never required 

to work.  Again, an employee working Monday to Friday under the SDA’s proposed 

variation would have “missed out” on a benefit on six (6) days during the same period.   

SDA Attachment 7 – Affidavit sworn 6 October 2016 

21. The information provided by this deponent relates to the period 3 April 2015 to 6 October 

2016. It is unclear when the deponent commenced employment and thus whether she 

received the benefit of any public holidays prior to 3 April 2015. Based on the period 

referred to by the deponent, 21 public holidays fell in New South Wales.  

22. The deponent has provided a list of 12 public holidays that she says fell on her non-

working days.12 However: 

(a) based on her rotating roster, four (4) of those 12 days fell on her normal working 

day, which means was she was entitled to the benefit of 13 public holidays; 

(b) of the remaining eight (8) public holidays that actually fell on a non-working day, 

three (3) days fell on a Saturday or Sunday, and are therefore not affected by the 

SDA Application; and 

(c) 2 (two) days fell on a day on which, based on the employee’s subsequently fixed 

roster, she would never be required to work. 

23. An employee working a Monday to Friday roster under the SDA’s proposed variation 

would have “missed out” on six (6) public holidays during the same period.  

Attachment 12 – Affidavit sworn 3 October 2016 

24. In the 12 months immediately prior to the deponent making their affidavit, there were 15 

public holidays in Victoria. The deponent says that he “missed out” on 3 (three) public 

holidays during that period.13 

25. Of those three (3) public holidays: 

                                                           
11 At [5] 
12 At [7] 
13 At [7] 
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(a) based on the employee’s fixed roster, two (2) days fell on days that the deponent 

would never be required to work;14 and 

(b) one (1) fell on a Sunday and is therefore not affected by the SDA Application. 

 

26. The deponent received the benefit of 12 public holidays; the same number of public 

holidays that an employee working Monday to Friday would have received during the 

same period.  

Attachment 13 – Affidavit sworn 5 October 2016 

27. During the period 15 March 2016 (the deponent’s date of commencement) and 5 

October 2016 (the affidavit date), seven (7) public holidays fell in Victoria.  

28. Of the four (4) public holidays that the deponent did not receive a benefit for: 

(a) three (3) fell on a day that the deponent would never be required to work;15 and 

(b) one (1) fell on a Sunday and is therefore not affected by the SDA’s application. 

 

29. Of the public holidays said to be missed by the deponent during the 2016/2017 

Christmas period, again: 

(a) two (2) days fell on a day the deponent would never be required to work; and 

 

(b) one (1) day fell on a Sunday is therefore not affected by the SDA Application.  

 

Attachment 14 – Affidavit sworn 6 October 2016 

30. The deponent has given evidence of public holidays falling between the period 2 October 

2015 to 25 May 2016, during which time 13 public holidays fell in Victoria.  

31. Of those 14 public holidays, the deponent says she “missed out” on four (4) public 

holidays. Each of those four (4) public holidays fell on a day on which the deponent was 

never required to work.  

                                                           
14 At [5] 
15 At [4] 
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32. By way of summary, the SDA has provided evidence from six employees engaged under 

the Retail Award as follows: 

 

Deponent Total public 

holidays16 

Number of 

public 

holidays 

where benefit 

received17 

Number of 

public 

holidays 

falling on a 

non-working 

day 

Number of public 

holidays falling 

on a non-

working day 

(excluding 

weekend or a 

day the 

employee would 

never be 

required to work) 

1 23 20 3 0 

2 23 13 10 0 

3 21 9 12 8 

4 15 11 3 0 

5 7 3 4 0 

6 14 10 4 0 

33. It can be presumed, although the SDA does not specifically address this, that the SDA 

witness evidence is led in order to support a proposition about the needs of the low paid.  

The difficulty with this is that the evidence does not: 

(a) identify the employees as low paid, taking into account the definition of low paid 

applied in the Minimum Wage Case; 

(b) assuming relevant employees are low paid, identify how the proposed variation 

addresses the needs of those low paid employees; or 

                                                           
16 Total public holidays that fell in the location of the deponent’s employment, during the period specified in 

these submissions at paragraphs 16, 19, 21, 23, 26 and 29 
17 By way of paid time off, or penalty rates 
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(c) quantify any financial benefit employees might achieve. 

Disadvantage of Workers with Non-Standard Work Arrangements 

34. The SDA has submitted that workers with non-standard work arrangements are 

disadvantaged compared to Monday to Friday workers when a public holiday falls on 

their non-working day.18 While the SDA has not defined “non-standard work 

arrangements”, given their comparator is Monday to Friday workers, we have proceeded 

on the basis that non-standard work arrangements are taken to be any work 

arrangement that is not Monday to Friday. 

35. Firstly, to assert that Monday to Friday is the standard rostering arrangement in the retail 

industry is plainly wrong. In the Penalty Rates Case, the Full Bench referred to the 

following data, showing that more than half of employees in the retail industry work on 

weekends:19 

 

36. Secondly, employees working weekends are compensated for this through additional 

rates of pay for that weekend work.  The SDA has conflated additional remuneration for 

weekend work with public holiday entitlements, and this should be rejected. 

37. Thirdly, the proposition that all employees should be treated the same under the terms 

of a modern award is plainly wrong, and practically unachievable.  As set out in 

paragraph 17 above, if the SDA application was granted employees rostered to work 

                                                           
18 SDA Submissions at [16] 
19 2017 FWCFB 1001 [253] at [460] 
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Monday to Friday would be disadvantaged when compared to at least one employee on 

whose evidence the SDA relies, and who works under different rostering patterns.  

Public Holidays Test Case 

38. The ACTU (and the SDA) relied on the Public Holidays Test Case as part of its 

application during the 2012 Award Review Case. To that end, the Full Bench stated (our 

underlining):20 

“During the second stage of the Part 10A process, the Full Bench responded to the 

ACTU’s submissions that the AIRC “has so far taken a view of its power to supplement 

the terms of the NES which is too restrictive”, and indicated that it would adhere to the 

views it previously articulated in its 19 December 2008 decision:  

  

“We think that we should give proper weight to the Parliament’s decision to regulate 

minimum standards in relation to the matters covered by the NES. It cannot have 

been Parliament’s intention that the Commission could make general provision for 

higher standards. We accept, however, that there may be room for argument about 

what constitutes supplementation in a particular case.” 

 

It is also relevant that the comparative schedules prepared by the AIRC for each stage 

of the Part 10A process included a range of public holiday clauses derived from a 

diversity of federal awards and NAPSA instruments. 

 

For our part we agree with ACCI’s submission that the fact that the Public Holiday Test 

Case decision was not inserted in all modern awards during the award modernisation 

process is not an anomaly within the meaning of Item 6(2)(b), as asserted by the ACTU, 

but rather a conscious decision on the part of the AIRC having regard to the various 

industrial instruments considered at that time. 

 

Further, as submitted by Ai Group, there is no proper basis for the assertion that 

uniformity of award provisions dealing with public holidays was an intended outcome of 

the award modernisation process. Any lack of uniformity in the application of the Public 

Holidays test case decision was a feature of the federal award system well before the 

commencement of the Part 10A award modernisation process. 

 

                                                           
20 [2013] FWCFB 2168 at [48] – [51], [62] 
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The Public Holiday Test Case remains a relevant consideration for present purposes, 

but there is considerable force in Ai Group’s submission that it was determined in a 

different statutory context. In particular, the scheme of the present Act places reliance 

upon a relatively comprehensive set of minimum standards provided by the NES and 

the role of the modern awards is intended to operate in that context.” 

Interaction with the National Employment Standards 

39. Section 55(4) of the Fair Work Act 2009 (Cth) (FW Act) provides that a modern award 

may include terms that supplement the National Employment Standards (NES).  

 

40. The NES provides that an employee who is absent from his or her employment on a day 

or part-day that is a public holiday, must be paid at the employee’s base rate of pay for 

the employee’s ordinary hours of work on the day or part-day.21 

 
41. The FWC would need to be satisfied that there is a significant issue to be addressed in 

order to supplement the NES in such a substantial way.  

 
 

Other Modern Awards 

 
42. The SDA’s submission that the FWC has “determined that there is merit in 

supplementing the public holiday provisions of the NES and has inserted public holiday 

provisions in most if not all awards”, is a vague and entirely unsupported submission. 

 

43. The SDA has submitted that 46 other modern awards (38%) include terms dealing with 

public holidays falling on a rostered day off, some of which only apply by virtue of the 38 

hour week. 22 Not only is this a different proposition to the SDA Application, but it also 

means that the FWC did not consider it necessary to include any such provisions in 76 

modern awards (62%).  

 

Financial Impact on Employers 

44. It is uncontroversial that the SDA Application would achieve some benefit (although the 

SDA has failed to quantify this) to some employees, and the SDA evidence in some 

small and indirect way deals with this.  It also follows, however, that a benefit to 

                                                           
21 Section 116 
22 SDA Submissions at paragraph 51-52 
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employees will come at a cost to employers.  The SDA has failed completely to consider 

the likely impact on employers.   

 

45. The Penalty Rates Case accepted that it was common practice for retail businesses to 

fix labour budgets to a proportion of retail sales, hence, labour costs may impact on the 

amount of labour rostered.23 

 
46. The FWC should conclude in this case that, should the SDA Application be granted, 

there is very likely to be some negative impact on employment and the labour hours 

offered to employees.  

 

47. The Workplace and Economic Research Section, Tribunal Services Branch produced 

the “Industry profile – Retail Trade”, for the purpose of assisting the Penalty Rates 

Case, which was referred to by the Full Bench in its decision.24 Some of that data is 

reproduced below: 

 
 
(Table 1)25 
 

 
 
 
 
 
 
 
 
 
 
 

                                                           
23 2017 FWCFB 1001 [253] at [1558] 
24 [2017] FWCFB 1001 at [27] 
25 Ibid at [717] 
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(Table 2) 26 
 
 

 
 
 
 
(Table 3) 
 

 
 
 
 
 
 
 
 
 

                                                           
26 Ibid at [1424] 
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(Table 4)27 
 

 
 

48. Taken together, the above data establishes that: 
 
(a) there are approximately 1,194,700 employees engaged in the retail sector;28 
 
(b) 34.5% of retail employees are award covered, being 412,171 employees;29  
 
(c) of those award-reliant employees in the retail sector, 48.5% are engaged on a 

permanent basis, being a total of approximately 199,903 employees;30 and 
 
(d) the average weekly ordinary time earnings for full time adult employees is 

$1,114.90, which in turn equates to around $222.98 per day.31  
 

49. The NES provides for eight public holidays, in addition to any additional days or part-
days as may be declared or prescribed under State or Territory legislation.32 
 

50. The actual number of public holidays declared or prescribed by a particular State or 
Territory, varies by year depending on whether additional or substitute public holidays 
are declared.  

 

51. The following table sets out the number of public holidays declared in each State and 
Territory for 2017: 
 
 
 
 
 
 
 

                                                           
27 Ibid at [1449] 
28 Table 1 
29 Table 2 
30 Table 3 
31 Tabel 4 
32 Fair Work Act 2009 (Cth), section 115(1) 



 

14.03.17:i:\data\affinity docs\aura0001\170108\aura0001_170108_005.docx  

State/Territory Number of Public Holidays 2017 
Queensland33 13 
New South Wales34 12 
Victoria35 14 
Australian Capital Territory36 14 
South Australia37 13 
Tasmania38 11 
Northern Territory39 13  
Western Australia40 11 

 
52. The potential additional cost to employers as a result of the SDA Application is set out 

below and are based on the following assumptions: 
 
(a) 199,903 permanent employees covered by the Retail Award; 
(b) receive payment for an additional six (6) public holidays that fall on their non-

working day (based on an average of the “missed” days declared by the SDA 
witnesses); 

(c) receiving an average of $222.98 per day (in accordance with Table 4). 
 
Cost Estimate 
 
• 199,903 employees x  6 additional public holidays = 1,199,418 additional days 

paid 
• 1,199,418 additional days x $222.98 per day = $267,446,225.64 
 
Additional cost to business = $267,446,225.64 
 
 

53. Even if it was assumed that all of the employees afforded the additional benefit were 

paid at the minimum rate that could apply to their employment (Retail Employee Level 1 

- $19.44 per hour) then the cost would be in excess of $177,000,000. 

 

54. While we accept this analysis has its limitations, predominantly based on the inability 

from the data to identify the number of permanent part time employees who work five 

days per week, it is unlikely that the cost will be significantly lower than this.  Given the 

FWC has accepted retail labour hours offered are linked to labour costs, it follows that 

the significant increase in costs attached to the proposed variation will have a significant 

impact on labour hours offered, and therefore on employment. 

 

                                                           
33 Holidays Act 1983 (Qld) 
34 Public Holidays Act 2010 (NSW) 
35 Public Holidays Act 1993 (Vic) 
36 Public holidays Act 1958 (ACT) 
37 Public Holidays Act 1910 (SA) 
38 Statutory Holidays Act 2000 (2000) 
39 Public Holidays Act 
40 Public and Bank Holidays Act 1972 (WA) 
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Modern Awards Objective 

55. The MAO, as set out in section 134 of the FW Act, compels the FWC to ensure that the 

Retail Award, together with the NES, “provides a fair and relevant minimum safety net 

of terms and conditions”.  In considering whether the Retail Award provides a fair and 

relevant minimum safety net the FWC is required to have regard to a number of matters, 

which we deal with below. 

Relative Living Standards and the Needs of the Low Paid (Section 134(a)) 

56. On the basis of the evidence relied on by the SDA this factor is neutral.  The SDA has 

not identified how its proposed variation will impact on relative living standards and the 

needs of the low paid.  As such, the FWC cannot be satisfied this factor weighs in favour 

of making the variation, and it should be treated as neutral. 

Collective Bargaining (Section 134(b))  

57. There is no evidence in this matter as to the impact on collective bargaining of the current 

provision or the proposed variation.  On that basis this factor is neutral. 

 

Need to Promote Social Inclusion through Increased Workforce Participation (Section 
134(c)) 

58. Given retail employers are likely to reduce labour hours offered, and therefore 

employment, as a result of the increase in labour costs brought about by the proposed 

variation, this factor weighs against making the variation. 

 

Need to Promote Flexible Modern Work Practices and Efficient and Productive 
Performance of Work (Section 134(d)) 

59. There is nothing in the SDA’s evidence or submissions that could cause the FWC to 

conclude that the proposed variation would promote flexible modern work practices or 

the efficient and productive performance of work.  It is open to the FWC to conclude that, 

given the variation increases retail labour costs with no identifiable positive impact on 

productivity, this factor weighs against making the variation. 
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Need to Provide Additional Remuneration for Working Unsocial Hours or Weekends 
and Public Holidays (Section 134(da)) 

60. This factor is not relevant to the proposed variation.  While the SDA seeks to conflate 

the issue of non-standard work patterns and public holiday benefits, this factor is 

directed towards payment for work performed on public holidays, whereas the SDA’s 

application is directed towards payment for employees who are not working on public 

holidays. 

 

Principle of Equal Remuneration for Equal Work (Section 134(e)) 

61. This factor is not relevant. 

Likely Impact on Business, including Productivity, Employment Costs and Regulatory 

Burden (Section 134(f)) 

62. As set out earlier in these submissions, the proposed variation is likely to have a 

significant impact on employment costs for employers operating under the Retail Award.  

As such this factor weighs against making the variation. 

 

Need for a Simple and Sustainable Modern Award System (Section 134(g)) 

63. It is unlikely the proposed variation will have any impact on the need to ensure a simple 

and sustainable modern award system.  As such, this factor is neutral. 

Likely Economy Wide Effects (Section 134(h)) 

64. On the material before the FWC it cannot be concluded that the proposed variation will 

have economy wide impacts.  As such this factor is neutral.  

Conclusion  

65. We submit that the SDA has failed to provide probative evidence in support of the 

proposed variation to provide full time and part time employees working an average of 

five (5) days per week, entitlements for public holidays that fall on a non-working day.  

66. Considering the matters the FWC is required to take into account, the FWC should 

conclude the proposed variation is not necessary to ensure the Retail Award, together 

with the NES, provides a fair and relevant minimum safety net.  As such, the proposed 

variation should be rejected.  
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