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PARTIES TO THIS SUBMISSION 

 

[1] This submission is being lodged on behalf of the Private Hospital Industry Employers’ 
Associations (PHIEA) which includes:  Australian Private Hospitals Association 
(APHA), the Private Hospitals Association of Queensland (PHAQ), APHA – South 
Australia, APHA – Tasmania; APHA – Victoria, Private Hospitals Association of New 
South Wales, Private Hospitals Association of Western Australia, Catholic Health 
Australia and Day Hospitals Australia  These organisations collectively represent 
approximately 95% of licensed private hospital beds in Australia and in addition, 
represent approximately 90% of all Free Standing Day Hospitals. 

 

 Overview of the Private Hospital Sector 

 
[2] Published data for 2014-15 is the most recent available but in that year, there were 

624 private hospitals operating in Australia comprising: 
 

o 282 acute & psychiatric overnight facilities & 
o 342 free-standing day hospitals 

 
These facilities had a combined total of 31,774 beds and accounted for 41% of the 
total separations from all Australian hospitals, providing 4.2 million episodes of 
admitted patient care and 9.4 million patient days of care in the 2014-15 financial 
year. 
 
The private hospital sector employed 63,214 FTE staff (excluding salaried medical 
officers) of which 35,980 FTE were nursing staff and 27,234 FTE Health Professional 
and Support Services personnel. 
 
Hospital staffing data published by the Australian Institute of Health and Welfare 
(AIHW) and Australian Bureau of Statistics (ABS) is expressed in FTEs rather than 
headcount, but the 63,214 FTE Nursing & Health Professional and Support Services 
Staff employed in the private hospital sector is conservatively estimated to equate to 
a headcount in excess of 125,000 personnel, resulting in private hospitals being one 
of the largest employer groups of staff covered by the Nurses Award and Health 
Professionals and Support Services Award. 
 

Data source: AIHW – Australian Hospital Statistics 2014-15 & ABS Private Hospitals 2014-15 
  

INTRODUCTION 
 

[3] This submission is in response to the Health Services Union (HSU) claim relating to 
the payment of public holiday rates when the actual public holiday falls on the 
weekend and the substituted day is during the week, in the following awards: 

 
• Aboriginal Community Controlled Health Services Award (MA000115 
• Aged Care Award (MA000018) 
• Health Professionals and Support Services Award (MA000027) 
• Social, Community, Home Care and Disability Services Award (MA000100) 
• Ambulance and Patient Transport Award (MA000098) and 
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• Nurses Award (MA000034) 
  

Of the above 6 awards, only the Health Professionals & Support Services Award and 
the Nurses Award are relevant to Private Hospital employers and therefore our 
response is limited to these two awards. 
 

HSU Submissions 

 
[4] In a submission dated 13 February 2015 the HSU stated that: 
  

“the weekend public holidays claim essentially seeks to replicate the entitlement in 
the Nurses Award, which was part of the determined (sic) by the Full Bench ([2013] 
FWCFB 2168) in a number of awards in 2013 and flow it across the health sector” 
(emphasis added) 

 
 The HSU also stated that it proposed to vary the wording of its original proposed draft 

to the following: 
 
 Clause X 

x.1  Where any public holiday falls on a Saturday or a Sunday and the public holiday is 
substituted for another day, an employee working on the public holiday shall receive a 
loading of 150% of the employee’s ordinary rate for the hours worked on the public 
holiday. 

 
x.2  Where any public holiday falls on a Saturday or Sunday and the public holiday is 

substituted for another day, an employee working on the substituted day shall receive 
a loading of 50% of the employee’s ordinary rate for the hours worked on the 
substituted day. 

 
 
[5] In correspondence to the President, dated 15 December 2016, the HSU stated: 
 

At this time we advise that we would intend to pursue a modified claim, intended to 
reflect the current provisions of the Nurses Award 2010, rather than attempting to 
expand beyond these entitlements: (emphasis added) 

 

 

[6] On 19 January 2017 the HSU included in its submissions, draft determinations for a 
new clause 32.3 in the Health Professionals and Support Services Award.  When this 
proposed new clause is read in conjunction with the existing public holiday provisions 
in this Award, it has the effect of markedly expanding entitlements which is contrary 
to the HSU’s previous stated intent to pursue a claim which would reflect the current 
provisions of the Nurses Award.  

For the Health Professionals and Support Services Award the latest draft 
determination reads: 

32.3 Additional Public Holiday 

(a) Where any public holiday falls on a Saturday or Sunday and the public holiday is 
substituted for another day, an employee required to work on the public holiday shall 
receive payment for that work as if it were a public holiday 
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[7] In a statement issued by Justice Ross, President on 10 February 2017 it was 
announced that the HSU had made an amendment to their claim in this matter and; 

 
Are now only pursuing their claim to provide public holiday rates to employees who 
work on the public holiday itself, as opposed to the substitute day. 
 

In the same Statement at 6.b ii), it states: 
 

(ii) HSU claim: the HSU seeks to vary six awards.  The proposed draft clause is as 
follows: 

 
“X.1 Where any public holiday falls on a Saturday or a Sunday and the public holiday is 

substituted for another day, an employee working on the substituted day shall receive 
a loading of (150%) of the employee’s ordinary rate for the hours worked on the 
public holiday. 

X2 Where any public holiday falls on a Saturday or a Sunday and the public holiday is 
substituted for another day, an employee working on the substituted day shall receive 
a loading of (50%) of the employee’s ordinary rate for the hours worked on the 
substituted day.” 

 
However, as noted in paragraph [6] on page 3, the wording in the Draft Determination 
documents the HSU attached to its submission of 19 January 2017, do not reflect the 
wording above.  The wording in the statement of 10th February 2017 reflects the 
HSU’s earlier submission of 13 February 2015 and perhaps this may have been 
copied into the FWC Statement in error. 

 
 
[8] From its initial submissions in 2014, the HSU had consistently indicated that it was 

seeking to reflect in the other 5 health related awards which are subject to its claim, 
the public holiday provisions which are contained within the Nurses Award.     

 
As outlined later in this submission, the current provisions in the Nurses Award 
resulted from a Full Bench Decision in the Modern Awards Review 2012 – Public 
Holidays [2013] FWCFB 2168 and subsequent determination by Deputy President Smith 
issued on 1 October 2013 (PR539905), following consultation and agreement by 
ANMF, PHIEA and Aged Care Employers on the wording of the clause.   
 
The key element of the clause within the Nurses Award is that when 25th December 
falls on a Saturday or Sunday and is not a public holiday within the meaning of the 
NES, a 50% loading from the substitute day is transferred to 25th December, thereby 
recognising the significance of working on Christmas Day but without adding to the 
costs of the business. 

 
 
[9] The Health Professionals and Support Services Award draft determination provided 

by the HSU in its submissions of 19/1/2017 is markedly different to the current 
provisions of the Nurses Award. The HSU’s proposal is not supported by appropriate 
evidence and could not be agreed to by PHIEA in its current form. 
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[10] On page 4 of its submission dated 19/1/17 – paras 9-12 - the HSU states that: 
 

“When a weekend public holiday has a substitute day, an employee who works on 
the public holiday itself is not paid any penalty.  Only an employee who works on the 
substitute day receives the public holiday rate.  Because of the varying definitions of 
public holidays under state legislation, this anomaly is experienced only in states and 
territories where public holiday legislation provides a substitute day rather than an 
additional day on the particular public holiday.   
 
The public holiday provisions in the modern awards and the NES operate 
satisfactorily for Monday to Friday workers.  However, it is the HSU’s view that there 
has been an oversight with regards to employees who work non-standard hours. 

 
 
[11] Whilst we concur that in states where a substitute day has been declared, only 

employees working on the substitute day receive the public holiday rate, PHIEA 
disagrees with the HSU that there has been an oversight with regard to employees 
who work non-standard hours.   

 
Of relevance to the HSU’s claim is the Full Bench decision of 2 December 2010 - 
[2010] FWAFB 9290 in relation to an application by the Australian Nursing Federation 
(AM2010/232) and others (AMWU; LHMU; FSUA) under s.158 and s.160 to vary modern 
awards in respect of their public holiday provisions.  All of the union applications 
sought an additional penalty rate where Christmas Day both falls on a weekend and 
is not a declared ‘public holiday’ for the purposes of public holiday penalties under 
the relevant state legislation.  These applications were also supported by the ACTU; 
CFMEU and CEPU. 
 
The ANF application sought to vary the Nurses Award 2010 to provide that where 
Christmas Day falls on a weekend and by force of the NES a substitute day is 
observed as a public holiday, a full time or part time employee is to be paid a loading 
of 50% of their ordinary pay rate in addition to the Saturday or Sunday pay rate for all 
ordinary hours worked on 25 December with a minimum of four hours pay and also 
be entitled to the benefit of the substituted public holiday. 

 
 Significantly, in its decision the Full Bench noted that: (emphasis added) 

[45] The additional penalty rate in respect of Christmas Day is not a prevailing 
standard in the underlying award-based transitional instruments that previously 
covered the employers and employees now covered by the modern Manufacturing 
Award, modern Cleaning Award, modern Security Award or modern Nurses’ Award. 

[47] …… We do not think the non-inclusion of the additional penalty rate in respect 
of Christmas Day in the modern awards before us can be regarded as an error in the 
sense intended by s.160 of the Fair Work Act. We have come to this conclusion 
having regard to the caution expressed by the Full Bench in the Public Holidays Test 
Case decision of 1995 and the other factors to which we have just referred 
concerning the absence of a prevailing standard in respect of the additional penalty 
rate in the relevant underlying instruments and the additional penalty rate having 
been specifically raised previously but not included. These factors also prevent us 
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from concluding the variations sought by the unions are necessary to achieve the 
modern awards objective. 

[48] Accordingly, we decline to make determinations varying the modern 
Manufacturing Award, modern Cleaning Award, modern Security Award, modern 
Nurses’ Award or modern Finance Award to include an additional penalty rate where 
Christmas Day both falls on a weekend and is not a “public holiday”.   

 

[12] In 2012, the ACTU & Others (AM2012/132) & ANMF (AM2012/134) lodged an 
application to the Modern Awards Review 2012 – Public Holidays matter seeking to 
establish some model provisions in a number of awards, including the Nurses Award 
and the Health Professionals & Support Services Award: 

 
 There were two elements of the ACTU application which are relevant to the HSU 

claims : 
 

1. Employees working non-standard hours – claim sought an entitlement to 
public holidays in circumstances where an employee is not regularly working 
Monday to Friday  
 
In its decision, the Full Bench ‘concluded that this element should not be adopted as a 
model provision or included in the named awards as part of this Transitional Review 
  

2. Christmas Day Loading 

 
The ACTU’s model provision (supported by the ANF) was as follows: 
Christmas Day Loading 

  
1. An employee working on Christmas Day in circumstances where that day falls on a 

Saturday or Sunday and is not a public holiday within the meaning of the NES will be 
paid an additional loading of 50% of their ordinary time rate for the hours worked on 
that day and be entitled to the benefit of the substitute day. 

 
2. This loading is cumulative with the rates prescribed in clause [x] – Penalty Rates 

 
This proposal not only sought an additional loading of 50% of the employee’s 
ordinary time rate for the hours worked on that day but also to be entitled to the 
benefit of the substitute day. 

 
In its decision [2013] FWCFB 2168 the Full Bench made the following statements: 
 

[46]  In terms of the broad approach to these matters it is also important to realise 
that provisions relating to public holidays were considered in the award 
modernisation process. 

 
         [47]  The AIRC Full Bench indicated its general approach to a number of common 

issues, including its approach to terms relating to public holidays and the 
NES in the following terms: 

 
“A number of requests were made that we supplement the public holiday 
entitlements in the NES by including in awards some days that are observed 
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as public holidays but not gazetted as such.  We have decided against that 
course as it is apparent that the NES governs the question of the number of 
public holidays to which employees should be entitled.” 

 
[49]  It is also relevant that the comparative schedules prepared by the AIRC for 

each stage of the Part 10A process included a range of public holiday 
clauses derived from a diversity of federal awards and NAPSA instruments. 

 
[50]  For our part we agree with ACCI’s submission that the fact that the Public 

Holiday Test Case decision was not inserted in all modern awards during the 
award modernisation process is not an anomaly within the meaning of Item 
6(2)(b) as asserted by the ACTU, but rather a conscious decision on the part 
of the AIRC having regard to the various industrial instruments considered at 
that time. 

 
[51]  Further, as submitted by Ai group, there is no proper basis for the assertion 

that uniformity of award provisions dealing with public holidays was an 
intended outcome of the award modernisation process.  Any lack of 
uniformity in the application of the Public Holidays test case decision was a 
feature of the federal award system well before the commencement of the 
part 10A award modernisation process. 

 
[89] It is important to appreciate that in 2010 a Full Bench of FWA considered and 

rejected applications to vary a number of modern awards to include an 
additional penalty where Christmas Day falls on a weekend and is not a 
‘public holiday’ 

 
[13] In its submissions to the Modern Awards Review 2012 – Public Holidays issue 

(AM2012/134 & Others and AM2012/132) regarding Christmas Day payment when 
25th December is not a gazetted holiday, PHIEA highlighted the significant financial 
burden such a clause would introduce for businesses which operate seven days a 
week such as Private Hospitals.  Such a clause would allow for ‘double dipping’ in 
that an employee working on 25th December and on the substitute public holiday 
would receive two penalties for the same holiday celebration. 

 
As a suggestion, which would recognise the significance of Christmas Day without 
adding to the costs of the business, PHIEA proposed the transfer of 50% penalty 
from the substitute day to the 25th December and proposed some wording for an 
alternative clause.  In responding to this suggestion, the Full Bench observed: 

 
[95]  There was some relevant evidence concerning the circumstances applying 

under the Nurses Award and in our view there is some merit in the PHIEA 
alternative proposal  

 
[96]  We will refer this element of the claims as applying to the Nurses Award to 

DP Smith to convene discussions with the relevant parties and to make the 
final determination having regard to this decision 

 
The resulting determination is reflected in the current provisions in the Nurses Award. 
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[14] HSU Application to vary the Nurses Award 

 

The HSU Draft Determination for the Nurses Award is different to the other 5 draft 
determinations which form part of its claim and reads: 

 
By deleting the words ‘25 December’ and replacing them with ‘a public holiday’ 
in subclause 32.1 (b) 
 
When this proposal is inserted into the Public Holidays clause 32 of the Nurses 
Award, the full implications of this proposal can be identified i.e. 
 
32. Public holidays 

Public holidays are provided for in the NES. This clause contains additional provisions. 

32.1 Payment for work done on public holidays 

a) All work done by an employee during their ordinary shifts on a public 
holiday, including a substituted day, will be paid at double time of their 
ordinary rate of pay. 

b) Businesses that operate seven days a week shall recognise work 
performed on 25 December a public holiday which falls on a Saturday or 
Sunday and, where because of substitution, is not a public holiday within 
the meaning of the NES with the Saturday or Sunday payment (as 
appropriate) plus an additional loading of 50% of the employee’s ordinary 
time rate for the hours worked on that day. All work performed on the 
substitute day by an employee will receive an additional loading of 50% of 
the ordinary time rate for the hours worked on that day instead of the rate 
referred to in clause 32.1 (a) 

[15] This clause has the effect of taking a 50% loading from the substituted day and 
placing it on the actual date the public holiday falls. 

  
This introduces an element of fairness for the employee who works on the Saturday 
or Sunday on which the public holiday falls but does not introduce any additional 
costs for the employer, making the proposal cost neutral.   
 
Providing the only proposed amendment to the Nurses Award is deletion of the 
words ‘25 December’ and insertion of the words ‘a public holiday’, then PHIEA would 
support this proposed amendment to the Nurses Award. 
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Health Professionals & Support Services Award 

 
[16] The current HSU Draft Determination attached to their submission of 19/1/2017 

reads: 
 

By inserting a new subclause 32.3 Additional public holiday loading: 
 
32.3 Additional public holiday loading 
 
a. Where any public holiday falls on a Saturday or Sunday and the public holiday 

is substituted for another day, an employee required to work on the actual 
public holiday shall receive payment for that work as if it were a public holiday. 
 

[17] When this proposal is added to the Public Holidays clause 32 of the HP&SS Award, 
the full implications of this proposal can be realised; 

 
HP&SS Award 

 
32. Public holidays  

Public holidays are provided for in the NES. This clause contains additional 
provisions. 

32.1 Substitution 

An employer and the employees may, by agreement, substitute another day for a 
public holiday. Where there is no agreement, the employer may substitute another 
day but not so as to give an employee less time off work than the employee would 
have had if the employee had received the public holiday. 

32.2 Payment for working on a public holiday 

Any employee required to work on a public holiday will be paid double time and a 
half for all time worked. 

32.3 Additional public holiday loading 
 

a. Where any public holiday falls on a Saturday or Sunday and the public 
holiday is substituted for another day, an employee required to work on the 
actual public holiday shall receive payment for that work as if it were a 
public holiday. 
 

 

[18]  The NES allows the substituted day to be regarded as the public holiday and to be 
paid as such if worked (S114).  Under the HSU proposal this would mean that work 
performed on a Saturday or Sunday that is the actual day on which a public holiday 
falls, would be paid at the public holiday penalty rate (250%) instead of the weekend 
penalties that are currently payable under this award which is 50% for both Saturday 
and Sunday. 

 
There is no mention of discounting the 50% from the substituted day and giving that 
same 50% deduction to the actual public holiday if it is a Saturday or Sunday which is 
the implied intent of the HSU clause specified on page 3 of the FWC statement of 10 
February 2017. 



PHIEA submission in reply – AM2014/301 – Public Holidays – 15 March 2015 Page 10 
 

 
As this submission stands, it introduces additional costs to the employer and could 
NOT be agreed to by PHIEA. 

 
It should be noted that apart from different clause numbering, the HSU proposed 
wording is the same for all awards subject to their claim, with the exception of the 
Nurses Award. 

 
[19] In para [47] of its application, the HSU argues that employers can avoid any negative 

impact on business and productivity due to the uncertainty associated with State 
Governments declaring a public holiday on two days for the same event as was the 
case for the 25 December holiday in Victoria in 2016.  The HSU asserts that this 
negative impact can be avoided by making this decision before a State Government 
does and by declaring two public holidays for one event whenever a public holiday 
falls on a Saturday or Sunday and is followed by a substituted day. 

 
 With respect, this logic is seriously flawed.  Whether the business has 12 months’ 

notice that an extra public holiday has been declared or 1 months’ notice does not 
remove the negative impact on businesses that operate 24/7.  Private Hospitals and 
Aged Care facilities for example do not send patients or residents home on a public 
holiday regardless of the notice.  Employees will continue to be rostered as normal 
over these periods to care for these patients and residents.  The negative impact is 
not related to the uncertainty but to the additional costs that are imposed on the 
business due to the extra penalties associated with running the business on a public 
holiday. 

 
[20] The HSU’s proposal is not consistent with the history of awards covering Private 

Hospital employers and employees as noted by the Full Bench in para [45] of its 
decision of 2 December 2010 [2010] FWAFB 9290, in respect of the Nurses Award.  
 
[45]  The additional penalty rate in respect of Christmas Day is not a prevailing standard in 

the underlying award-based transitional instruments that previously covered the 
employers and employees now covered by the modern Manufacturing Award, 
modern Cleaning Award, modern Security Award or modern Nurses’ Award. 
(emphasis added). 

 
Similarly, of the former state awards applicable to private hospital employers and 
covering Health Professional and Support Services employees, only 2 Victorian and  
1 South Australian award as noted by the HSU contained specific clauses addressing 
the issue of public holidays falling on a Saturday or Sunday.  Awards covering private 
hospital employers and employees in other States did not contain similar provisions 
and therefore we dispute the HSU’s assertion that its proposed variations are 
‘consistent with the history of awards in the health sector’. 

 
[21] In keeping with the proposal PHIEA made in its submissions to the Modern Awards 

Review 2012 – Public Holidays issue (AM2012/134 & Others and AM2012/132) in 
respect of the Nurses Award, we put forward a conceptually similar proposal for 
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consideration by the Full Bench as detailed in paragraph [22] below in respect of the 
Health Professionals and Support Services Award. 

 

[22] PHIEA rejects the HSU’s proposed clause for the Health Professionals and Support 
Services Award in its current format, and in order for PHIEA to be able to agree to 
any amendment to the current HP&SS award provisions, the proposal would need to 
reflect similar wording to that of the Nurses Award and therefore we suggest the 
following alternative clause for consideration. 

 
 32.1 Payment for work done on public holidays (HP&SS) 
 

a) All work done by an employee during their ordinary shifts on a public holiday, 
including a substituted day, will be paid at double time and a half of their ordinary 
rate of pay. 

b) Businesses that operate seven days a week shall recognise work performed on 
a public holiday which falls on a Saturday or Sunday and, where because of 
substitution, is not a public holiday within the meaning of the NES with the 
Saturday or Sunday payment (as appropriate) plus an additional loading of 50% 
of the employee’s ordinary time rate for the hours worked on that day. All work 
performed on the substitute day by an employee will receive an additional 
loading of 100% of the ordinary time rate for the hours worked on that day 
instead of the rate referred to in clause 32.1 (a). 

 

Note:  Whilst the wording in the proposed clause 32.1 (b) above is the same as the Nurses 
Award, the additional loading payable on the substitute day is 100% rather than the 
50% payable in the Nurses Award.  The difference in loading reflects the fact that 
work performed on a public holiday in the Nurses Award is paid at double time of 
the ordinary rate of pay, rather than the double time and half applicable in the 
HP&SS Award.  

 

[23] At present under the HP&SS Award, any employee working on a public holiday on 
a Sunday which has a substituted day, is paid 150% for the weekend work.  Any 
employee who works on the substituted day is paid 250% for working on the ‘public 
holiday’. 

  
PHIEA’s suggested wording would see the employee who works on that Sunday paid 
at 200% (+50%) and would see an employee who works on the substituted day paid 
200% (-50%).  
 
As these amendments bring the proposal back to a cost neutral proposition, PHIEA 
would agree to an amendment to the Health Professionals and Support Services 
Award if it was worded in accordance with this suggestion.  

 
Whilst PHIEA’s interest in this claim is limited to the Nurses and Health Professional 
& Support Services Awards, we are of the view that the suggested wording above 
may be appropriate for the other awards which are subject to this HSU claim. 

 

https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000034/ma000034-38.htm#P738_60117
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CONCLUSION 

 

[24] PHIEA rejects the HSU’s assertion that there has been an oversight with regard to 
employees who work non-standard hours. The issue of an additional penalty rate 
where Christmas Day both falls on a weekend and is not a declared ‘public holiday’ 
for the purposes of public holidays under the relevant state legislation, has been the 
subject of two relatively recent Full Bench decisions – [2010] FWAFB 9290 & [2013] 
FWCFB 2168, as we have highlighted in this submission. 

 
[25] Whilst an agreed position was reached in respect of the Nurses Award following the 

decision in [2013] FWCFB 2168, the HSU seeks to extend these current provisions 
within the Nurses Award very substantially, in its claim relating to the Health 
Professionals and Support Services Award, but has provided little relevant evidence 
in support of the amendments it is seeking. 

 
 The HSU had consistently indicated that it would be seeking to reflect the current 

provisions of the Nurses Award in the other health related awards which were the 
subject of its claim, but the draft determinations attached to its submission of  
19 January 2017 indicate a substantial deviation from its previously stated intent.  

 
[26] PHIEA would support the proposed amendment to the existing provisions of the 

Nurses Award providing the only change was the deletion of ‘25 December’ and 
insertion of ‘a public holiday’ in subclause 32.1 (b). 

 
[27] PHIEA does not agree with the HSU draft determination relating to the Health 

Professionals and Support Services Award but would consider an alternative clause 
32.1 (a) and (b) in accordance with our suggested wording detailed in paragraph [22] 
of this submission. 

 
  
 
  
 
    
 
 
 

END OF SUBMISSION 


