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1. Introduction 

[1] The purpose of this paper is to provide background to the penalty rates 

provisions in federal and State awards, in particular those elements that are the 

subject of the current claims before the Fair Work Commission (the 

Commission) as part of the first 4 yearly review of modern awards. In the 

Penalty Rates Case (AM2014/305) a number of claims have been made by 

employer groups to reduce penalty rates in the hospitality and retail sectors. A 

summary of the claims is at Appendix A. The paper also provides an overview 

of the matters in which penalty rates were addressed as part of the Part 10A 

Award modernisation process and the 2012 Transitional review of modern 

awards. 

[2] It is worth noting that the nomenclature surrounding penalty rates has undergone 

a transformation over time. In early awards (state and federal) additional 

payments for time worked on Sundays and public holidays were referred to as 

‘overtime’ – a reflection of the notion that work at such times was outside the 

norm
1
. The use of ‘overtime’ has given way to the term ‘penalty’

2
, while in 

some instruments such payments are referred to as ‘loadings’. Commenting on 

the use of the term ‘penalty’, Chief Justice Drake-Brockman and Justice 

Sugerman J observed that: 

‘…the term ‘penalty’ as applied to such additional amounts is a misnomer [sic] there 

is no question of punishment about the matter. But in another sense it expresses 

accurately enough the operation of the requirement of additional payment as, inter 

alia, a deterrent against calling upon employees to work in the circumstances in 

which the additional payment is required to be made.’
3
 

[3] In an Inquiry into Penalty Payments by the Queensland Industrial Relations 

Commission (QIRC) in 1981
4
 the use of the term ‘penalty’ was examined: 

‘The Inquiry has been told that the term “penalty payments” is “no more than a 

common industrial colloquialism—coined decades ago”. Information before the 

Inquiry suggests that penalty payments have two basic factors—compensation to 

employees for disability or inconvenience arising from the time of day or day of the 

week on which they are required to work—and a deterrent to employers who 

require employees to work at times or on days regarded as being outside the 

                                                

1
 For example, see Rural Workers’ Union and United Labourers’ Union v Mildura Branch of the 

Australian Dried Fruits Association and Others (1912)  6 CAR 61 at 74-75 
2
 In modern awards the term ‘overtime’ is generally defined as payment for hours worked in addition to 

ordinary hours and/or outside the span of ordinary hours as defined. ‘Penalty rates’ generally apply to 

ordinary hours worked outside the span of ordinary hours or on shifts other than day shifts. 
3
 Weekend Penalty Rates Case (1947) 58 CAR 610 

4
 QGIG, vol 108, 12 

https://www.fwc.gov.au/awards-and-agreements/modern-award-reviews/am2014305-penalty-rates-case
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1912-6-CAR-61.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1947-58-car-610.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305QGIG-Vol-83-No-12.pdf


  Page 4 of 45 

prescribed times of ordinary working hours or beyond what are regarded as 

ordinary working days.’
5
 

[4] The first major test case on the inclusion of penalty rates in federal awards made 

clear that the rates were applied both as compensation for the inconvenience 

experienced by employees required to work on weekends and public holidays 

(or ‘official holidays’ as they were often referred to
6
), as well as a deterrent to 

the use of labour by employers on such occasions.
7
  

[5] In considering the compensatory and deterrent aspects of Sunday penalties, the 

South Australian Industrial Relations Commission (SAIRC) in 2004 reflected on 

the manner in which Sunday trade restrictions had evolved over time, observing 

that:  

‘…Sunday overtime provisions have been in the Award, or its predecessors, since the 

1930s when the trading environment was substantially more restrictive than it is 

today. It is quite possible that the purpose intended to be served by the overtime 

provision then, has little relevance to contemporary circumstances of the industry 

and modern industrial standards, but in any event the parties are agreed that, 

regardless of the basis on which it was established, there should be no element of 

deterrence in the rate we now determine. It is also probable in our view that the 

purpose to be served by the Sunday overtime penalty has changed, at least in a de 

facto sense, throughout that period, given that increasingly, shops have been able to 

trade at different times as a result of the liberalisation of trading hours restrictions.’
8
 

2. Early Penalty Rates 

2.1 Sundays and Public Holidays 

[6] In the Harvester Case
9
, Justice Higgins established a minimum wage based on 

the ‘normal needs of the average employee, regarded as a human being living in 

a civilized community’.
10

  

[7] The Harvester judgment included special rates of pay (described as overtime) 

for work performed on Sundays and public holidays. In the schedule to the 

decision entitled ‘The Excise Tariff Standard for Time-work’ Justice Higgins 

made provision for the payment of ‘Double time on Sundays and Christmas 

Day, New Year’s Day, Good Friday and Eight Hours Day’.
11

  

                                                

5
 Ibid at 213 

6
 For example, see Barrier Branch of the Amalgamated Miners Association v Broken Hill Pty Company 

Ltd (1909) 3 CAR 1 at 37 
7
 Weekend Penalty Rates Case (1947) 58 CAR 610 

8
 Retail Industry (South Australia) Award - Variation [2004] SAIRComm 54 at 200 

9
 Ex parte HV McKay (1907) 2 CAR 1 

10
 Ibid  

11
 Ibid at 24 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-brokenhill-1919-13-CAR-84.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1947-58-car-610.pdf
http://www.austlii.edu.au/au/cases/sa/SAIRComm/2004/54.html
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1907-2-CAR-1.pdf
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[8] Shortly thereafter, in the 1909 matter of Barrier Branch of the Amalgamated 

Miners Association v Broken Hill Pty Company Ltd
12

, Justice Higgins awarded a 

penalty rate (again described as overtime) in the following terms: 

‘Overtime shall be paid for at the rate of time and a quarter, including all time of 

work on a seventh day in any week, or on official holidays...’
13

 

 

[9] The rationale for awarding penalty rates for Sunday work was articulated in the 

Gas Employees Case
14

 of 1919. In particular, the judgment sets out the way in 

which penalty rates should be differentiated from overtime rates: 

‘The true position seems to be that extra rates for all Sunday work is given on quite 

different grounds for an extra rate for work on the seventh day. The former is given 

because of the grievance of losing Sunday itself – the day for family and social and 

religious reunions, the day on which one's friends are free, the day that is most 

valuable for rest and amenity under our social habits; whereas the latter rate is given 

because seven days per week for work are too many.’
15

 

 

2.2 Saturdays 

[10] The rationale behind prescribing different penalty rates for work performed on 

Sundays as opposed to Saturdays was attributed to the perception as to purpose 

of each day: 

‘Saturday, it is said, is the great day of recreation, while Sunday is the day of 

religious observance and family reunion. Saturday is the day on which competitive 

sports and various forms of organised social activities and public entertainment are 

held, as well as being the day which by common usage has come to be set aside for 

individual recreation in outdoor activity.’
16

 

 

[11] According to Conciliation Commissioner Blackburn, it was: 

‘…undeniable that, in our civilisation, Sunday, above all other days, is the recognised 

and accepted day of rest from labour. From the earliest Christian teaching to refrain 

from all unnecessary work and labour on Sunday, that day has been treated as a day 

apart and of different import from Saturday. The Unions, therefore, urge that the 

rate of pay for work which the community demands shall be done on Sunday should 

be appreciably greater than the rate  for work done on Saturday – a mere convenient 

day of community recreation and pleasure.’
17

 

 

                                                

12
 Barrier Branch of the Amalgamated Miners Association v Broken Hill Pty Company Ltd (1909) 3 CAR 1 

13
 Ibid at 37 

14
 Gas Employee’s Case (1919) 13 CAR 437 

15
 Ibid at 469 

16
 Weekend Penalty Rates Case (1947) 58 CAR 610 at 622-623 

17
 Tramway & Gas Employees Case (1949) 62 CAR 558 at 564 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-brokenhill-1919-13-CAR-84.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-gasemployeescase-1919-13-car-437.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1947-58-car-610.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1949-62-CAR-558.pdf
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2.3 Night shifts 

[12] In a 1938 decision in relation to night shift penalties, Justice Beeby observed 

that ‘the established custom of this Court so far has been to award 5 per cent. 

extra wages for afternoon and night shifts’.
18

 In dealing with an application to 

vary night shift penalties, His Honour made the distinction between industries 

that must operate both day and night (for example, the electrical power industry) 

and those for which the introduction of additional shifts ‘is a device for getting 

extra production from a plant … when an employer reaps the advantage of extra 

production’. His Honour granted an increase from 5% to 7.5% for work on 

afternoon and night shifts as ‘compensation for inconvenience’.
19

  

[13] Loadings for working in the evenings in the hospitality sector have been in 

federal awards since the 1960s. In a 1967 decision of the Conciliation and 

Arbitration Commission, Commissioner Clarkson granted an application to 

insert such a penalty into the Liquor Trades (Hotels and Wine Saloons) Award, 

1965 for work performed before 7.00 am or after 7.00 pm. In doing so, the 

Commissioner stated that: 

‘The Commission has come to the conclusion that employees should receive some 

compensation for working hours which are normally regarded as leisure hours by 

employees in other industries. It considers that these disabilities and disadvantages 

are inherent in this industry being, as it is, a service industry, and not in the 

Commissions [sic] view truly comparable with other industries in which shift work 

is performed. Therefore the Commission thinks that the allowance should not be of 

the nature of a shift premium as prescribed in other awards but should be by way of 

an extra rate for hours worked before 7.00 a.m. or after 7.00 p.m. and thus fixes an 

allowance of 15c per hour or part thereof with a minimum payment of 30c. This 

allowance shall only apply to weekly employees and for such hours as are worked 

outside the times mentioned on Monday to Friday.’
20

 

 

[14] A number of modern awards applying to the hospitality sector currently contain 

additional rates for work performed at night. The Restaurant Industry Award 

2010
21

 provides a fixed additional payment of 10% of the standard rate ($2.01)
22

 

for each hour worked between 10.00 pm and midnight and of 15% ($3.02) from 

midnight to 7.00 am.
23

 The Hospitality Industry (General) Award 2010
24

 

                                                

18
 Re Metals Trades Award (1938) 39 CAR 450 at 451 

19
 Ibid at 452 

20
 Re The Liquor Trades (Hotels and Wine Saloons) Award 1965 (1967) 120 CAR 749 at 753 

21
 MA000119 

22
 Additional payments effective from 1 July 2015 

23
 MA000119 cl. 34.2 

24
 MA000009 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1938-39-CAR-450.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1967-120-car-749.pdf
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000009/default.htm
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provides for the same penalties, but with the $2.01 additional payment taking 

effect from 7.00 pm.
25

 

[15] Night shift penalties appear to have been less common in the early retail awards, 

which may be explained by a lack of need for labour beyond retail trading hours 

(which were often prescribed by legislation
26

). However, an early South 

Australian award covering retail employees in the hardware trade provided for 

additional rates to be paid to employees for work performed outside of 

prescribed retail trading hours
27

: 

‘All work done by an employee after 6 o’clock p.m. on Mondays, Tuesdays, 

Wednesdays, and Thursdays, and 9 o’clock p.m. on Fridays, and 1 o’clock p.m. on 

Saturdays, provided that the employee shall have worked for at least 15 minutes 

after those times, shall be paid for at time and a quarter, calculated at the above-

mentioned rates applicable to the employee as the rate per week of 48 hours. Such 

work done after the said hour shall be so paid for, notwithstanding that apart from 

such hours the employee has not during the week worked 48 hours.’
28

 

2.4 State awards 

[16] Penalty rates for work performed on Sundays and public holidays were present 

in state awards from the early 1900s, arising from the early decisions of the 

newly established state-based industrial relations bodies. 

[17] President Kelly of the South Australian Industrial Court commented that: 

‘...a special item of compensation is due with reference to the employee’s loss of full 

participation, with the rest of the community, in the traditional and customary 

week-end of religious, social and family observances or in the occasional holidays 

sanctioned as suitable public observance by the Legislature.’
29

 

[18] In Queensland, penalty rates for work performed on public holidays were, at one 

point, enshrined in legislation. Following the 1912 Brisbane General Strike the 

Queensland government introduced the Industrial Peace Act. While primarily 

concerned with strike action, that Act provided a statutory right to penalty rates 

on certain public holidays: 

‘All work done by any employees on the following holidays, namely:-New Year's 

Day, Good Friday, Easter Monday, the first Monday in May, the birthday of the 

Sovereign, Christmas Day, and Boxing Day, or on any day proclaimed to be kept in 

the place of any such holiday, shall be deemed overtime work, and shall be paid for 

at the rate of time and a-half.  

                                                

25
 MA000119 cl. 32.3 

26
 For example: Early Closing Act 1898 (WA); Early Closing (No.2) 1899 (NSW) 

27
 Early Closing Act 1911 (SA), s.37 

28
 The Retail Hardware Trade Case (1919) 3 SAIR 137 at 140 

29
 Milk Processing & Cheese, etc, Manufacturing Case (1938) 15 SAIR 61 

http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www5.austlii.edu.au/au/legis/sa/num_act/teca1062o1911225/
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1919-3-sair-137.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1938-15-SAIR-61.pdf
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Work done during ordinary working hours on anyother [sic] day or holiday in the 

year shall not be deemed overtime work or be paid for at any increased rate:  

Provided that where any award made before the passing of this Act contains a 

provision that work done on any holiday other than the holidays mentioned in this 

subsection shall be paid for at an increased rate, such provision with respect to such 

holiday may be continued in any future award of the Board, whether such award is 

an amendment of the existing award or in substitution therefor, until it is annulled 

by any subsequent award or amendment thereof. 

Nothing in these provisions shall have reference to Sunday work.’
30

 

[19] In 1949 an application for a general ruling setting weekend penalty rates at time 

and a-half for Saturday and double time for Sunday was refused by the 

Industrial Court of Queensland on the basis that such claims should be dealt 

with in the context of individual awards.  The Court also observed that such 

rates should apply, other than in very special cases, to shiftworkers in industries 

where seven shifts per week are worked.
31

 Generally in Queensland cases a 

distinction has been drawn between industries where essential services are 

provided and where work is required to be performed continuously in shifts and 

industries where weekends, and in particular Saturdays, are considered to be 

part of the ordinary working week.  This distinction was also noted in a 1981 

Inquiry into penalty rates conducted by the QIRC.  The Full Bench in that case 

noted that penalty rates serve two purposes: compensation for inconvenience 

associated with the hours worked and deterrence to employers who require 

employees to work such hours.   

[20] In New South Wales, the standard rates for seven day shiftworkers working on 

weekends were 125% for Saturday work and 150% for Sundays and work on 

public holidays.
32

 In 1950, a Full Bench dealt with a claim to increase weekend 

rates in the Engine Drivers &c. General (State) Interim Award, stating: 

‘In our opinion additional rates for week-end work are given to compensate the 

employee for having to work on days which are not regular working days for all 

employees in industry. The aim is to compensate for disturbance of social and 

family life and the full opportunity of religious observance, and in some cases to 

discourage employers working employees on non-regular working days.
33

  

                                                

30
 Industrial Peace Act 1912 (Qld) Part VI.—Miscellaneous, s.42(1) 

31
 Weekend and Shift Work Penalties Rates Application for General Ruling (1949) QGIG 199 

32
Re Engine Drivers General (State) Interim Award [1950] AR (NSW) 260 at 268 

33
 Ibid at 267 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201430-industrialpeaceact-1912-Qld.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1949-qgig-199.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1950-AR-NSW-260.pdf
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[21] A further decision in Re Shift Workers Case 1972
34

 adopted the principle of a 

penalty of 175% for work on Sundays and 250% for public holidays for seven 

day shiftworkers. 

2.5  Relevant Decisions 

[22] A list of early decisions issued by federal and state industrial bodies that discuss 

the merits of penalty rates claims can be found at Appendix B. 

                                                

34
 Re Shiftworkers Case 1972 [1972] AR (NSW) 633   

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1972-AR-NSW-633.pdf
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3. Hospitality Sector 

3.1 Federal awards 

[23] The hospitality sector has a long history of award regulation within the federal 

industrial relations system. The three hospitality awards that are the subject of 

this case
35

 were based largely on the provisions of the federal Hospitality 

Industry – Accommodation, Hotels, Resorts and Gaming Award 1998
36

 and its 

predecessors. 

[24] The earliest federal award made in relation to the hospitality industry resulted 

from the 1919 judgment of Justice Higgins in The Federated Liquor and Allied 

Trades Employees’ Union of Australasia v The Proprietor of the Melbourne 

Hotel and Others.
37

 

[25] The resulting award provided for penalty rates to be payable to certain 

employees for work performed on weekends and public holidays. The specific 

rates, however, differed between states and between employees engaged in 

different roles. 

[26] The individual rates are summarised in the following table: 

Table 1: Penalty rates determined in Re The Federated Liquor and Allied Trades 

Employees’ Union of Australasia v The Proprietor of the Melbourne Hotel and Others
38

 

State Role Sunday rate 

% 

Public Holiday rate 

% 

Queensland 

Barmen, Barmaids, 

Cellarmen and Stewards 
150 150 

Cooks (in south-eastern 

division of Queensland) 
150 

200 (Good Friday, Christmas 

Day, Labour Day) 

150 (other) 

Other employees 200 

200 (Good Friday, Christmas 

Day, Labour Day) 

150 (other) 

New South 

Wales 

Barmen, Barmaids, 

Cellarmen and Stewards 
200 150 

Other employees N/A TOIL 

                                                

35
 Hospitality Industry (General) Award 2010 [MA000009]; Restaurant Industry Award 2010 

[MA000119] and Registered and Licensed Clubs Award 2010 [MA000058] 
36

 The Hospitality Industry - Accommodation, Hotels, Resorts and Gaming Award 1998 [AP783479CRV] 
37

 The Federated Liquor and Allied Trades Employees’ Union of Australasia v The Proprietor of the 

Melbourne Hotel and Others (1919) 13 CAR 84 
38

 Ibid at 86-114 

http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000009/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000058/default.htm
http://www.fwc.gov.au/documents/consolidated_awards/ap/ap783479/asframe.html
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-brokenhill-1919-13-CAR-84.pdf
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State Role Sunday rate 

% 

Public Holiday rate 

% 

Victoria 

Barmen, Barmaids, 

Cellarmen and Stewards 
150 150 

Other employees N/A 150 

South 

Australia 

Barmen, Barmaids, 

Cellarmen and Stewards 
200 150 

Other employees N/A 150 

 

[27] Disparate rates for each State were retained until 1949 when standard rates 

across Australia were adopted
39

. The rates for ‘back of house’ employees (that 

is, employees mainly engaged in housekeeping and duties other than serving 

liquor) working on Sunday were increased on 3 September 1973 ‘by consent’
40

. 

[28] Following a three year review of the federal hospitality award, Commissioner 

Gay issued a decision in May 1993 in which he stated: 

‘An argument particularly stressed was that in this highly casualised  industry, 

employees, fully aware of the non-standard hours, public holiday and 

service-oriented nature of employment, offered only for work which suited them 

and could not then validly claim for rates to be loaded to meet a non-existent 

'disability'. Societal changes were said to play a role in an attitudinal development 

which saw evening and weekend work quite dissimilarly than employees whose 

attitudes may have been reflected in the early cases in this and other awards where 

the early loadings were developed.
41

 

They contend that pay loadings at the times under review in this case are no longer 

justified; that they serve as a disincentive to employment, act as a retarding agent 

upon further development and wrongly penalise employers from trying to ply the 

trade of hotelier. They postulate societal change which is said to require a different 

'modern' outcome to the valuation of weekend, late or public holiday working times. 

They venture to suggest that different working times are not regarded as important 

and even that penalty rates do not play a large role in the minds of employees.
42

 

The evidence of the union witnesses in this case supported the view that workers 

value week-ends highly both in seeking to retain the status quo and as a measure of 

the social detriment they suffer…  

While there may be some for whom shift work/late night work is a personal boon 

offering few drawbacks and the frequently recounted ‘benefits’, for many others it 

presents formidable social, familial and health problems… Additionally, for many 

workers economic need provides the impetus for working at the ‘difficult and 

inconvenient hours’. The fact that the current economic circumstances may produce 

those prepared to work for lesser amounts is of no assistance in determining a 

proper rate. Arguments for change and for the status quo must find their just cause 

in the real workings of the industry…  

                                                

39
 (1949) 64 CAR 409 

40
 (1975) 167 CAR 814  

41
 Print K7601 at 14 

42
 Ibid at 21 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1949-64-car-409.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1975-167-car-814.pdf
http://www.fwc.gov.au/documents/decisionssigned/html/k7601.htm
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While trading patterns, hotel and shop hours legislation and social habits have 

altered markedly over the last decade or so, the norm remains for evenings, 

weekends and public holidays to be the times when friends, families and social 

groupings, however constructed, are able to be together to enjoy social and 

recreational activities. Social dynamics are such as to mean that as religious 

observance on Sundays undergoes change so do some other forms of activity by 

way of supplementation. Shift work and work extending well outside the day time 

hours which thereby intrude regularly and substantially into such social, 

recreational or family/friend times and the many aspects of life akin to them, 

causes, in the long standing view of the Commission, an equivalently substantial 

deterioration in the amenity of life.  It is this that is to be recognised.’
43

  

[29] In deciding to lower the Saturday penalty rate from 150% to 125% the 

Commissioner stated: 

‘I accept that the current level of weekend costs, has the effect broadly described 

above to provide the prima facie justification to further consider the application 

according to the process set out above… 

It is an entirely unsound basis for proceeding, to assert that because employees offer 

for work at weekends in the knowledge of the extended hours of the industry or 

because for some, such hours might suit their personal and economic circumstances, 

it also follows that work performed at unsociable hours should carry a lesser 

loading. Consideration of the range of reasons for a person offering for work at such 

times cannot go to amelioration of the disabilities attaching to the work at certain 

times. It is akin to arguing for an aviator or musician that their rate should be the 

lesser by virtue of their special love of their work. 

The rate to apply in the hotel industry for weekend work should have no element 

designed to deter an employer from requiring work be performed on Saturdays and 

Sundays and no punitive element designed to punish when such work is actually 

required to be performed… I have thereby been fortified in fixing rates which in my 

assessment will provide fair recognition of social disability and a proper aid to a 

more efficient and productive hotel industry. The positive effect on employment in 

the industry is also a relevant consideration.
44

 

…The Saturday rate for ordinary time worked in this industry should be loaded over 

the Monday to Friday rate but not punitively so, yet loaded at substantially less than 

the Sunday ordinary time rate. The Sunday ordinary time rate should be less than 

the overtime rate and yet appreciably more than the Saturday rate. The rate for 

ordinary time worked upon a Saturday, for all permanent employees, is to be the 

ordinary rate plus 25% and for ordinary time worked upon a Sunday, for all 

permanent employees, is the ordinary rate plus 75%.’
45

 

[30] Arising from this decision, penalty rates for full-time, part-time and casual 

employees working on Saturdays and Sundays were reduced, while night shift 

penalties for work between midnight and 7am were increased. The distinction 

between back of house and front of house (liquor service) was also removed: 

                                                

43
 Ibid at 41–43 

44
 Ibid at 43–44 

45
 Ibid at 57 
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‘…there is … an arguable case as to the existence of shift work in the industry such 

as to warrant a review of the recognition of non-day work performed Monday to 

Friday… 

I am of the view that the allowance currently paid is inadequate recompense for 

work after midnight and before 7 a.m. I reach this view, not on the basis of the 

quantum that might result from application of the relevant provisions found in the 

vast majority of awards and agreements which deal with night work, but rather 

having regard for the evidence in this case as to: 

 the substantial social and other inconvenience that attaches to such night 

work, 

 the nature of the work itself, 

 the regularity with which employees are called upon to so work.  

I propose to vary the allowance to an amount which more adequately meets the 

level of inconvenience. The amount set does not comprehend a component designed 

to deter such work being required and yet is not set so high as to have that practical 

effect through inadvertence.’
46

 

[31] The evolution of penalty rates for employees under hospitality industry awards 

in the federal jurisdiction is summarised in the table below: 

Table 2: Penalty rates for employees under federal award 1919–2010 

  Penalty rate  for full-time and part-

time employees (as % of ordinary 

hourly rate) 

 

 Instrument Saturday Sunday Public 

holiday 

Decision 

1919 Re The Federated Liquor 

and Allied Trades 

Employees’ Union of 

Australasia v The 

Proprietor of the 

Melbourne Hotel and 

Others 

Various – see paragraph [26] (1919) 13 CAR 

84 

1949 Liquor Trades (Hotels and 

Wine Saloons) Award 

150% Front 200% 

Back 150% 

200% (1949) 64 CAR 

409 

1971 The Liquor Trades (Hotels 

and Wine Saloons) Award, 

1965 

150% Front 200% 

Back 175% 

250% (1975) 167 

CAR 814 

1976 The Hotels and Retail 

Liquor Industry Award, 

1975 

150% Front 200% 

Back 175% 

250% (1976) 174 

CAR 495 

1984 Hotels and Retail Liquor 

Industry Award 1983 

150% Front 200% 

Back 175% 

250% Print F3002 

                                                

46
Ibid at 55 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-brokenhill-1919-13-CAR-84.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-brokenhill-1919-13-CAR-84.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1949-64-car-409.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1949-64-car-409.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1975-167-car-814.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1975-167-car-814.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1976-174-car-495.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1976-174-car-495.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-hotels-retail-liquor-award-1975.pdf
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  Penalty rate  for full-time and part-

time employees (as % of ordinary 

hourly rate) 

 

 Instrument Saturday Sunday Public 

holiday 

Decision 

1993 The Hotels, Resorts and 

Hospitality Industry Award 

1992 

125% 175% 250% Print K7601 

1997 Hospitality Industry—

Accommodation, Hotels, 

Resorts and Gaming 

Award 1998 

125% 175% 250% Print P7500 

2010 Hospitality Industry 

(General) Award 2010 

125% 175% 250% [2009] AIRCFB 
934 

(Note: ‘Front’ refers to front of house and ‘Back’ refers to back of house) 

3.2 State hospitality awards  

[32] While the federal awards outlined above covered the majority of large 

employers across Australia, a number of State awards operated in the hospitality 

sector until March 2006. 

[33] The awards operating in the hospitality sector in Tasmania generally followed 

decisions of the AIRC. For example in reviewing the penalty rates and shift 

allowances in the Licensed Clubs Award, Hotels, Resorts, Hospitality And 

Motels Award and the Restaurant Keepers Award, the Tasmanian Industrial 

Commission followed the May 1993 decision of Commissioner Gay. 
47

 

[34] The Industrial Conciliation Commission of Queensland in refusing an 

application to vary the Hotel and Liquor Industry Award – State (Excluding 

South East Queensland) in 1976 observed that the standard weekend penalty 

rates in Queensland Awards for all time worked between midnight Friday and 

midnight Saturday was time and a-half. A decision in 1992 confirmed the rates 

for Sunday work under that Award as time and a-half 
48

.  

                                                

47
 Print T4837, T4838 and T4839 

48
 (1992) 139 QGIG 30 

https://www.fwc.gov.au/documents/decisionssigned/html/K7601.htm
https://www.fwc.gov.au/documents/archives/1997awardsimplification.pdf
http://www.fwc.gov.au/decisionssigned/html/2009aircfb934.htm
http://www.fwc.gov.au/decisionssigned/html/2009aircfb934.htm
http://www.tic.tas.gov.au/decisions_issued/1994/t4837,_t4838__and__t4839
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-QGIG-Vol-139-No1-P30.pdf
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4. Retail Sector 

4.1 State retail awards  

[35] Aside from the Territories, and prior to the referral to the Commonwealth of 

Victoria’s industrial relations powers, coverage of the retail sector was 

predominantly within individual state industrial relations systems. A list of 

examples of early State awards is contained within Appendix C. 

[36] Analysis of a selection of State awards operating prior to the introduction of 

modern awards in 2010 can be found at Appendix D. 

New South Wales  

[37] An allowance for working on Saturdays was introduced in the NSW Shop 

Assistants award in 1955
49

 then converted to a penalty rate of 125% for work 

before noon and 150% after midday in 1974. A decision in 1985 following the 

increase in Saturday afternoon trading on NSW saw the penalty rate for work on 

a Saturday afternoon decreased to 125%
50

. 

[38] In a decision of the Industrial Commission of New South Wales (NSWIRC) in 

Court Session 
51

a claim by the union that the rate for Sunday work in ordinary 

time in a shop which is lawfully able to open on Sunday be increased from 

150% to 200% was  rejected. The NSWIRC concluded that the rate in ordinary 

time for work done pursuant to lawful trading on Sunday should be, as it had 

been since 1937, compensated at the rate of time and one half, and found that 

conclusion “irresistible”
52

. 

Victoria, ACT and NT 

[39] Awards applying to employers and employees in the Retail sector in the 

Territories (which generally operated on a common rule basis) have been in the 

federal jurisdictions for many decades, while the first general retail award in 

Victoria was made in 1994. Following an application for a new award, The 

Shop, Distributive and Allied Employees Association – Victorian Shops Interim 

Award 1994 was made as determined by Commissioner Lewin in Print L3048.  

[40] The Commissioner adopted the recommendations of an extensive review of 

conditions of employment in the retail industry that had been conducted by the 

                                                

49
 [1955] AR (NSW) 871 

50
 [1985] NSW IR 62 

51
 Unreported in Matter No. 89/1073 and others, 27 September 1991 

52
 Ibid at 5 

https://www.fwc.gov.au/documents/decisionssigned/html/L3048.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1955-ar-NSW-871.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1985-NSWIRComm-62.pdf
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former Victorian Industrial Relations Commission in 1991 and 1992 and set 

penalty rates for ordinary hours worked on a Saturday in Victoria at 125%. 

[41] Despite the prevailing penalty rate for work on a Sunday in the federal award 

operating in the Australian Capital Territory (ACT)
53

 being set at 150%, the 

Australian Industrial Relations Commission (AIRC) set penalty rates for those 

who elected to work on a Sunday in Victoria at 200%.  The Commissioner noted 

that (at the time) Sunday trading was not widespread in Victoria and that, unlike 

the ACT award, the Victorian award did not provide for ordinary hours to be 

worked on a Sunday. 

[42] In the award simplification process, the 200% penalty rate for work on a Sunday 

was retained in the Shop, Distributive and Allied Employees Association - 

Victorian Shops Interim Award 2000
54

. In his decision of 27 January 1999 

Commissioner Hingley stated: 

‘While there is clear evidence of social change in respect of increased consumer 

desire to shop weekends especially Sundays and shopping becoming a part of 

contemporary leisure lifestyles, for a variety of reasons it does not follow that retail 

employees should or do acquiesce in jeopardising their preferred lifestyle, indeed 

the evidence suggests full-time and regular part-time employees want and need 

protection from the requirement to work extreme or unsociable hours 

notwithstanding penalty rate entitlements.’ 
55

 

 

Queensland 

[43] In Queensland retail awards the approach has been to recognise that ordinary 

hours may be worked over six days of the week with a penalty payment of 

125% for Saturday work in recognition of the fact that shop assistants worked 

over a longer weekly spread and did not enjoy two consecutive days off each 

week.  Those cases have involved an assumption that the sixth day of work will 

be a Saturday. 

[44] A majority decision of the QIRC in December 1993 in relation to the and Retail 

Industry (Interim) Award – State retained the existing penalty rate of 200% for 

work on a Sunday in ‘non-exempt shops’ (see paragraph [49]). However with 

the expansion of Sunday trading, the QIRC determined the rates for workers in 

                                                

53
 Retail and Wholesale Industry - Shop Employees - Australian Capital Territory - Award 1983  

[AP794740]  
54

 AP796250 
55

 Print Q9229 at 16 

http://www.fwc.gov.au/documents/consolidated_awards/AP/AP794740/asframe.html
https://www.fwc.gov.au/documents/consolidated_awards/AP/AP796250/asframe.html
http://www.fwc.gov.au/documents/decisionssigned/html/q9229.htm
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exempt and independent retail shops should be reduced to 150%
56

. The QIRC 

further stated: 

‘It is our view that generally a permanent employee working overtime on a Sunday is 

entitled to a higher rate of pay than an employee working ordinary time on a 

Sunday, and further that ordinary time work on a Sunday should be remunerated at 

a higher rate than ordinary time work on a Saturday.’ 

South Australia  

[45] Following amendments to South Australia’s Shop Trading Hours Act 1977
57

 in 

2003—the effect of which was to increase the number of shops permitted to 

trade on Sundays—an application was made by Australian Retailers Association 

to vary the Retail Industry (South Australia) Award to extend the span of 

ordinary hours to include Sundays and to reduce the penalties payable for work 

performed on Sundays.
58

 

[46] The SAIRC recognised that seven-day trading was a reality for most retailers, 

and determined that ‘Sundays should be capable of forming part of ordinary 

hours’.
59

 However, the SAIRC also acknowledged that “working on Sunday 

poses a risk to social and family interactions… the loss of which could not be 

compensated by having time off elsewhere in the week”
60

 and determined that a 

loading of 60% for full-time and part-time employees represented appropriate 

compensation.
61

 The SAIRC observed that: 

‘The value of the loading also ensures that whilst there is a reduction in take home 

pay for the employees concerned the overall package of "remuneration" is broadly 

equivalent to the pre-interim arrangements. That is, when the full value of the 

Sunday work is taken into account for the purposes of Annual and Sick Leave 

entitlements; the value of the additional Superannuation entitlements is included; 

and having regard to the impact of the Schedule 2 rate being applied for all 

purposes, we consider the overall remuneration package to be broadly equivalent.’
62

 

[47] Casual employees were granted a loading of 70% of the casual rate
63

, which the 

SAIRC stated: 

‘recognises the disabilities associated with such work, maintains the effective value 

of the overall remuneration package when the higher Schedule 2 rate and the 

additional Superannuation payments are taken into account, and continues the same 

                                                

56
 (1993) 144 QGIG  917 

57
 Shop Trading Hours Act 1977 (SA) 

58
 Retail Industry (South Australia) Award - Variation [2004] SAIRComm 54 

59
 Ibid at 214 

60
 Ibid at 186 

61
 Ibid at 217 

62
 Ibid 

63
 Ibid at 219 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-QGIG-Vol-144-No-29-P917.pdf
http://www.austlii.edu.au/au/legis/sa/consol_act/stha1977217/
http://www.austlii.edu.au/au/cases/sa/SAIRComm/2004/54.html
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general relationship between the full-time and casual hourly rates having regard to 

the changes embraced in this decision.’
64

 

Western Australia 

[48] In Western Australia, which until recently has had limited Sunday retail trading, 

work on Sundays was traditionally considered overtime and paid as such at the rate 

of double time. Over the years applications for a reduction in penalty rates on 

Sundays have been rejected and retained the characterisation of such work as being 

overtime and thereby providing employees the right to refuse to work. (See for 

example decision of Western Australian Industrial Relations Commission re The 

Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 

in November 1993.) 65 

Sunday trading and exempt shops 

[49] Following the introduction of Sunday retail trading in many jurisdictions shops 

were defined as ‘exempt’ or ‘non-exempt’. Exempt shops, generally by virtue of 

the type of goods they sold or because they are smaller than a certain size were 

permitted to trade on Sundays, and in some States, on certain public holidays. 

4.2 Pharmacy awards 

[50] Retail pharmacy operations were, up until the 1990s, subject to state awards
66

 

and, even when a federal award was eventually made, the award contained a 

number of provisions with state-based application.
67

 

[51] State awards applying to the pharmacy industry first appeared in the early 

decades of the 20th century. Provisions for penalty rates existed at an early 

stage, but did not always take the form seen today. For example, a 1916 award 

from South Australia provided for payment on Sundays and public holidays at 

the rate of double time, but only for work performed on the second of two 

consecutive Sundays or public holidays.
68

 

[52] Other state awards took a more recognisable approach, but drew a distinction 

between the different public holidays. The Chemists’ Assistants – Brisbane 

                                                

64
 Ibid 

65
 (1993) 73 WAIG 3447 

66
 See Reasons for Decision in Community Pharmacy (Victoria) Interim Award 1994 [Print L3574] 

67
 For example, see Community Pharmacy Award 1996 [Print N7370] 

68
 The Chemists’ Case (1916) 1 SAIR 235 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-WAIGVOL-73-Part%202-SubPart-7-P3447.pdf
http://www.fwc.gov.au/documents/decisionssigned/html/L3574.htm
http://www.fwc.gov.au/documents/consolidated_awards/ap/ap773671/asframe.html
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014305-1916-1-sair-235.pdf
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Award provided for double time payments on Sundays and Good Friday, Labour 

Day and Christmas Day, but for only time and a half on other public holidays.
69

 

[53] Similar rates for work performed on weekends and public holidays can be found 

in early state awards.  

4.3 Fast food  

[54] Up until a federal award was made in 2001
70

, the fast food industry was covered 

by various State
71

 and federal awards in the retail and restaurant/hospitality 

sector
72

. When the federal instrument was made, it provided different rates for 

employees in New South Wales (150% on Sundays), with all other employees in 

Australia paid a penalty of 175% on Sundays. This distinction remained until 

the modern award came into operation in 2010. 

4.4 Hair and beauty  

[55] The history of hair and beauty awards is similar to others in the Retail group in 

that the majority of employers and employees in this sector were covered by 

State instruments until the making of the Hairdressing and Beauty Services - 

Victoria - Interim Award 1996
73

. This award, along with the majority of other 

pre-reform hair and beauty awards in other States provided a penalty of 200% 

for work in ordinary hours on a Sunday and 250% for public holidays.  

 

                                                

69
 Chemists’ Assistants – Brisbane Award (No. 196 of 1918) at 677  

70
 National Fast Food Retail Award 2000 [AW806313] 

71
 Examples of the State awards operating in the Fast Food sector are listed in Appendix D at Table 2.3. 

A number of these awards applied to named respondents only. 
72

 Print M7782 at 14 
73

 AW783951 

http://www.fwc.gov.au/documents/consolidated_awards/AP/AP806313/asframe.html
http://www.fwc.gov.au/documents/decisionssigned/html/M7782.htm
http://www.airc.gov.au/common_rule/JointEmployer/Tab13PR903099Pt1.pdf
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5. Part 10A Award Modernisation  

5.1 Making the modern awards  

[56] The award modernisation process took place under Part 10A of the Workplace 

Relations Act 1996 from April 2008 to December 2009 and was conducted in 

accordance with a written request made by the Minister for Employment and 

Workplace Relations (the award modernisation request) to the President of the 

AIRC. All stakeholders and interested parties were invited to make submissions 

on what should be included in modern awards for a particular industry or 

occupation. Separate processes, including variously, the provision of 

submissions, hearings and release of draft awards, were undertaken in respect of 

the creation of each modern award to ensure parties were able to make 

submissions and raise matters of concern relevant to particular awards. By the 

end of 2009 the AIRC had reviewed more than 1500 federal awards and 

notional agreements preserving State awards (NAPSAs) and created 122 

industry and occupation based modern awards. 

[57] In analysis of modern awards provisions undertaken by the Department of 

Employment (DoE) to the Productivity Commission inquiry into the Workplace 

Relations Framework, DoE found: 

 113 of the 122 modern awards provide that employees are paid penalty rates 

for work on public holidays (note that a further four awards absorb the 

public holiday loading into pay and the remaining five awards are silent on 

payment of the public holiday loading) 

 86 of the 122 modern awards provide for shift loadings (for example, 

employees receive 15 per cent loading for afternoon shift, 30 per cent 

loading for night shift)  

 61 of the 122 modern awards contain Saturday penalty rates for ordinary 

hours worked (generally ranging between 20 per cent loading and 100 per 

cent loading)  

 61 of the 122 modern awards contain Sunday penalty rates for ordinary 

hours worked (ranging between 25 per cent loading and 100 per cent 

loading, with most of these providing for 100 per cent loading), and  

 26 of the 122 modern awards specifically state that weekend penalty rates 

will not be paid. However, an allowance for penalty rates may have 

previously been reflected in annualised salaries or hourly rates of pay in 

these awards. 74 

 

[58] In making modern awards the AIRC had the task of balancing the interests of 

employees and employers throughout Australia after examining both federal 

                                                

74
 Submission of the Department of Employment, 13 March 2015 at pp.11–12 

http://www.pc.gov.au/__data/assets/pdf_file/0003/188193/sub0158-workplace-relations.pdf
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awards and NAPSAs. In relation to penalty rates for Saturdays and Sundays and 

other conditions, the AIRC adopted a ‘swings and roundabouts’ approach where 

the most common provisions, or provisions with the broadest application, were 

seen as the most influential and were often adopted.
75

 

[59] In relation to the General Retail Industry Award 2010 (the General Retail 

Award), the AIRC acknowledged that various employer groups sought the 

Sunday penalty rate in the retail sector be 150% of the minimum hourly rate or 

lower. Such submissions were advanced on a number of occasions including in 

response to the exposure draft in 2008 and following the revised award 

modernisation request issued on 2 May 2009. 

[60] These submissions were considered by the AIRC and on 29 January 2010 the 

Full Bench determined to retain the proposed 200% penalty for Sunday work. It 

indicated that it had done so in line with the general approach adopted in 

establishing the terms of modern awards by having particular regard to the terms 

of existing instruments and: 

‘where there is significant disparity in those terms and conditions we have attached 

weight to the critical mass of provisions and terms which are clearly supported by 

arbitrated decisions and industrial merit.’
76

 

 

[61] The Full Bench also observed that the modern award rate of ‘double time’ was 

in line with existing rates in Victoria, the ACT, Queensland non-exempt shops, 

Western Australia and Tasmania and that accordingly ‘the critical mass supports 

the retention of this provision.’
77

 

[62] In its decision establishing the Fast Food Industry Award 2010 (the Fast Food 

Award), the AIRC noted the significant differences applying in awards and 

NAPSAs operating within that sector.
78

 In further proceedings, the AIRC 

considered concerns raised by the employers about the use of the National Fast 

Food Retail Award 2000
79

 (the NFFR Award) as a benchmark for making the 

new modern award. 

                                                

75
 See [2009] AIRCFB 800 

76
 [2010] FWAFB 305 at [3] 

77
 Ibid at [18] 

78
 [2009] AIRCFB 800 at [91] 

79
 [2010] FWAFB 379 at [3] 

http://www.fwc.gov.au/documents/decisionssigned/html/2009aircfb800.htm
http://www.fwc.gov.au/decisionssigned/html/2010fwafb305.htm
http://www.fwc.gov.au/documents/decisionssigned/html/2009aircfb800.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2010fwafb379.htm


  Page 22 of 45 

[63] The Full Bench recognised that the NFFR Award did not apply to many 

employers covered by NAPSAs or enterprise awards, many of which contained 

lesser entitlements and that ‘in some States there will be a change in the level of 

the safety net and this will impact on labour costs if current actual terms 

correspond to the terms of the relevant NAPSA’.
80

  

5.2 Transitional rates 

[64] The Full Bench introduced transitional arrangements in all modern awards that 

were to be used to phase in any increase or decrease in rates or loadings over a 

five year period to minimise the impact of the introduction of modern awards on 

employers and employees.
81

  

Increase in loading 

[65] Where a modern award provided for a higher loading compared to the pre-

reform instrument, the difference in loadings was divided by five and phased in 

over five years. For example, the Sunday penalty rate in the Retail Services 

Employees (State) Award (NSW) [AN120470] (the NSW Retail Award) was 

150% while the modern award provides a loading of 200%. The loading for 

Sunday work for employers and their employees who would have previously 

been covered by the NSW Retail award was increased by 10% each year from 

1 July 2010 until it reached 200% on 1 July 2014. 

Decrease in loading 

[66] Conversely, where a penalty rate or loading decreased as in the hospitality 

sector in New South Wales where the Hotel Employees (State) Award (NSW) 

[AN120249] provided a loading of 200% for work on a Sunday but the modern 

award only provides a 175% loading, the decrease was phased in over five 

years.
82

 

[67] An analysis of the range of penalty rates in pre-reform instruments is 

contained in Appendix D.  

                                                

80
 [2009] AIRCFB 800 at [91] 

81
 [2009] AIRCFB 800 

82
 Note: When an individual employee suffered a loss in take home pay as a result of this transition, they 

were entitled to make an application for a take-home pay order under Item 9 of Schedule 5 or Item 12 of 

Schedule 6 to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 

http://www.fwa.gov.au/consolidated_awards/an/an120470/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN120249/asframe.html
http://www.fwc.gov.au/documents/decisionssigned/html/2009aircfb800.htm
http://www.fwc.gov.au/documents/decisionssigned/html/2009aircfb800.htm


  Page 23 of 45 

6. Transitional Review 2012  

[68] The Transitional Review was quite separate from, and narrower in scope than, 

the current 4 yearly review of modern awards provided for in s.156 of the Fair 

Work Act 2009 (Cth) (the Act). The scope of the Transitional Review was dealt 

with in a decision of the Commission in June 2012
83

. In the Transitional Review 

Penalty Rates decision, the Commission adopted the June 2012 decision and 

applied it to the applications before it. 

[69] Many of the applications made as part of the Transitional Review involved 

matters expressly dealt with by the AIRC in the award modernisation process. In 

these circumstances the need to advance probative evidence in support of an 

application to vary a modern award was particularly important as the 

Transitional Review did not involve a fresh assessment of modern awards 

unencumbered by previous Tribunal decisions. As the June 2012 decision 

stated, in the context of the Transitional Review:  

‘...the Tribunal is unlikely to revisit issues considered as part of the Part 10A award 

modernisation process unless there are cogent reasons for doing so, such as a 

significant change in circumstances which warrants a different outcome.’
84

 

 

[70] It was also important to recognise that the Commission was dealing with a 

system in transition. The transitional arrangements in modern awards were to 

continue operating until 1 July 2014. The fact that the transition to modern 

awards was still occurring militated against the adoption of broad changes to 

modern awards as part of the Transitional Review. It was determined that such 

changes were more appropriately dealt with in the 4 yearly review. 

6.1 Penalty Rates Full Bench Decision 

[71] In March 2012, several parties lodged applications to vary penalty rate 

provisions contained in a number of awards (AM2014/218 and others). The 

applications to vary the Restaurant Industry Award 2010 were referred to a 

single Member and are discussed in section 6.2 while the other applications 

were dealt with by a Full Bench of the Commission.  

[72] The Full Bench had before it applications from employer organisations, 

individual employers and the Shop, Distributive and Allied Employees 

                                                

83
 [2012] FWAFB 5600 

84
 Ibid at 99 

https://www.fwc.gov.au/modern-awards-review-2012/modern-awards-under-review/multiple-awards-full-bench-matters?filterp=1
http://www.fwc.gov.au/documents/decisionssigned/html/2012fwafb5600.htm
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Association (the SDA). The awards and substantive variations sought were as 

follows: 

 Fast Food Industry Award 2010 (AM2014/240 and others) 

 Alter the span of hours for penalty rates applying to evening work from 

Monday to Sunday 

 Delete clauses which provide for penalty rates on the weekend  

 Vary clause to specify time at which penalty rate ceases  

 Food, Beverage and Tobacco Manufacturing Award 2010 (AM2014/71 

and others) 

 Employers sought new annualised salary provision in lieu of penalty 

payments and other loadings 

 General Retail Industry Award 2010  (AM2014/177) 

 Reduce penalty for Sunday from 200% to 150%  

 Remove the 25% penalty payment for evening work that presently 

applies to all non-casual hours 

 Hair and Beauty Industry Award 2010  (AM2014/172) 

 Employers sought to remove Saturday and Sunday penalties (currently 

133% on Saturdays and 200% on Sundays) 

 Hospitality Industry (General) Award 2010  (AM2014/204 and others) 

 Reduce the Sunday penalty from 175% to 150%  

 On a public holiday, reduce the penalty from 275% to 250% 

[73] Although a number of penalty rate provisions were sought to be varied in these 

applications, the major focus of both the evidence and the submissions was on 

the Sunday penalty in the General Retail award and weekend and other penalties 

in the Fast Food award.
85

  

[74] Other than the applications relating to the proposed reduction in existing penalty 

rates in the General Retail and Fast Food awards, there was little or no probative 

evidence dealing with other aspects of the applications before the Commission. 

[75] In approaching all of these matters the Commission gave particular attention to 

whether the modern awards in question were achieving the modern awards 

objective. Further, the Commission also considered whether the awards were 

                                                

85
 [2013] FWCFB 1635 

http://www.fwc.gov.au/documents/decisionssigned/html/2013fwcfb1635.htm
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operating effectively, without anomalies or technical problems arising from the 

Part 10A award modernisation process. 

[76] The essence of the employers’ contentions, particularly in the retail sector, was 

that the existing penalty rate provisions resulted in employers engaging fewer 

employees than they would prefer to employ on a Sunday, and that the mix of 

employees engaged on a Sunday, in terms of age and experience, was less than 

optimal. It was submitted that if the Sunday penalty rate was reduced employers 

would be willing to offer more hours of work on Sundays and the mix of 

employees engaged would promote more efficient and productive performance 

of work.  

[77] The Commission decided that while there was some evidence in support of 

these submissions the evidence was far from compelling. In rejecting the 

substantive claims, the Full Bench commented that: 

‘There is a significant ‘evidentiary gap’ in the cases put. It is particularly telling that 

there is no reliable evidence regarding the impact of the differing Sunday (or other) 

penalties when applied upon actual employer behaviour and practice. This is a most 

unfortunate omission given that the transitional provisions, which rely upon the 

differing NAPSA entitlements, provide an opportunity for evidence to be led from 

employers operating in multiple States to provide these comparisons. There is also 

no reliable evidence about the impact of the existing differential Saturday and 

Sunday penalties upon employment patterns, operational decisions and business 

performance. 

We are not persuaded that a sufficient case has been made out to warrant varying 

the relevant awards in the manner proposed by the employers. While aspects of the 

applications before us are not without merit - particularly the proposals to reassess 

the Sunday penalty rate in light of the level applying on Saturdays - the evidentiary 

case in support of the claims was, at best, limited.  

The 4 yearly review of these awards is to commence in 2014. That review will be 

broader in scope than the Transitional review and will provide an opportunity for 

the issues raised in these proceedings to be considered in circumstances where the 

transitional provisions relating to the relevant awards will have been fully 

implemented. In the event that the claims before us are pressed in the 4 yearly 

review we would expect them to be supported by cogent evidence. We would be 

particularly assisted by evidence regarding the matters referred to above and the 

likely impact upon employment levels, the organisation of work and employee 

welfare of any change in the penalty rates regimes.’
86

 

6.2 Restaurant Industry Award Appeal 

[78] In respect of the Restaurant Industry Award 2010, the application made sought 

changes to the classification structure, as well as the abolition of penalty rates 

for Saturdays and Sundays for both weekly and casual employees and their 

                                                

86
 [2013] FWCFB 1635 at 234-236 

http://www.fwc.gov.au/documents/decisionssigned/html/2013fwcfb1635.htm
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replacement with a penalty for work performed on the consecutive sixth and 

seventh day, respectively.  Under the proposal, casual employees would still be 

entitled to the usual casual loading of 25% for work performed on weekends, 

but would be granted a lower rate on public holidays—225% rather than 250% 

(both inclusive of the 25% casual loading).
87

 

[79] The penalty rates aspect of the application was initially referred to the 

specifically constituted Full Bench; however the matter was subsequently 

referred to a single member, Deputy President Gooley. The Deputy President 

declined to grant the variation, stating that:  

‘I do not accept the submissions of RCA that there are no longer any disabilities 

associated with working unsociable hours. More importantly, I am not satisfied that 

there has been a significant change in the disabilities associated with working 

unsociable hours since the making of the Award.’
88

 

[80] Deputy President Gooley also commented that: 

‘The question of whether the disabilities associated with working on Sunday are 

greater than working on Saturday requires more consideration than has been given 

in this matter. The four yearly review which commences next year will provide an 

opportunity for these issues to be considered in circumstances where the transitional 

provisions relating to the relevant awards will have been fully implemented.’
89

 

[81] The applicants appealed Deputy President Gooley’s decision; however the 

appeal was limited to the question as to whether the Deputy President’s failed to 

consider an alternative proposal put in the application. The appeal decision 

provides a detailed history of the making of the Restaurant award and outlines 

evidence provided by the employer parties regarding the impact of Sunday 

penalty rates.  

[82] A majority of the Full Bench granted a reduction in penalty rates payable to 

Level 1 and 2 casual employees on Sundays from 175% to 150% (inclusive of 

25% casual loading).
90

 The majority decision stated: 

‘Although a 50% Sunday penalty rate is generally appropriate for employees under 

the Restaurant Award, for transient and lower-skilled casual employees working 

mainly on weekends, who are primarily younger workers, the superimposition of 

the casual loading of 25% in addition to the 50% penalty tends to overcompensate 

them for working on Sundays and is more than is required to attract them for work 

on that day. In that respect, the Restaurant Award is not meeting the modern awards 

objective in s.134 of the FW Act.’ 

                                                

87
 [2013] FWC 7840 at 213 

88
 Ibid at 226 

89
 Ibid at 252 

90
 [2014] FWCFB 1996 

http://www.fwc.gov.au/documents/decisionssigned/html/2013fwc7840.htm
http://www.fwc.gov.au/documents/decisionssigned/html/2014FWCFB1996.htm
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Appendix A—Summary of claims 

1. Hospitality Group 

1.1 Hospitality Industry (General) Award 2010 [MA000009] 

Day Employment type Current provision - clause 32  Claim by AHA & AAA  

 

Sunday All employees 175 150  

Public holiday  Full-time and part-time 250 225 

Casual 275 175 

Additional holiday 

 

(Note: this has 
been referred to 
by the parties as 
the ‘two tiered 
system of public 
holidays) 

 Not in current award  Party seeks to include new penalty for an ‘additional 
holiday’ defined as a substituted or part-day public holiday 
for the purposes of s.115(b) of the Fair Work Act 2009 (a 
day declared or prescribed a public holiday by a State or 
Territory). 

Full-time and part-time 250 (current public holiday rate) 200 

Casual 275 (current public holiday rate) 125 

TOIL for work on 
public holiday 

Full-time and part-time By agreement may take 150% ordinary rate 
plus TOIL or extra annual leave for time 
worked on public holiday 

By agreement may take 125% ordinary rate plus TOIL or 
extra annual leave for time worked on public holiday. 

 

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000009/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000009/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000009-claims.pdf
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1.2 Restaurant Industry Award 2010 [MA000119] 

 

Day/shift Employment type/shift Current provision - clause 34 Claim by RCI Claim by ABI & NSWBC 

 

Sunday Full-time and part-time 150 125 – 

Casual (Levels 1–2) 150 – – 

Casual (Levels 3–6) 175 150 – 

Public holiday Full-time and part-time 250 150 200 

Casual 250 150 125 

TOIL for work on 
public holiday 

Prescribed public holiday By agreement may take TOIL or 
annual leave for time worked 
plus 150% of the ordinary rate 

 

By agreement perform work at 
the ordinary hourly rates plus 
additional four hours annual leave 
or four hours TOIL.  

Employees other than casuals, 
may, by agreement, take TOIL or 
annual leave for time worked plus 
100% of the ordinary rate 

Employees other than 
casuals – working 
Christmas day when falls 
on a weekend and it is not 
a prescribed public holiday 

Paid at 150% of ordinary rate 
plus substitute day off. 

Paid at 150% of ordinary rate. – 

Shift loading 10.00 pm – midnight Additional 10% of standard 
hourly rate per hour 

No loading – 

Midnight – 7.00 am Additional 15% of standard 
hourly rate per hour 

Additional 5% and change shift 
span to midnight – 5.00 am 

 

– 

 

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000119-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000119-claims.pdf
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1.3 Registered and Licensed Clubs Award 2010 [MA000058] 

 

Day/shift Employment type/shift Current provision - clause 29 – other than 
maintenance and horticulture employees 

 

Claim by Clubs Australia 

Saturday Full-time and part-time 150 125 

Casual 150 – 

Sunday All employees 175 150 

Public holiday All employees 250 200 

TOIL for work on 
public holiday 

Prescribed public holiday By agreement paid 150% ordinary rate plus TOIL or 
extra annual leave for time worked on public 
holiday 

Employees other than casuals, may, by agreement 
be paid at ordinary rate plus ‘equivalent time off’ as 
TOIL or extra annual leave for time worked on public 
holiday 

Employees other than 
casuals – working 
Christmas day which is 
not a prescribed public 
holiday 

Paid at 150% of ordinary pay plus substitute day 
off. 

Only when it falls on a weekend - paid at 150% of 
ordinary pay plus substitute day off. 

 

 

1.4 Amusement, Events and Recreation Award 2010  

Claim withdrawn by AFEI on 26 June 2015 

  

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000058/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000058/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000058-claims.pdf
https://www.fwc.gov.au/sites/awardsmodernfouryr/AM2014305-corr-AFEI-260615.pdf
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2. Retail Group 

2.1 Dry Cleaning and Laundry Industry Award 2010 [MA000096] 

Claim withdrawn by AFEI on 12 August 2015 

2.2 General Retail Industry Award 2010 [MA000004] 

 

Day/shift 

 

Employment type Current provision clause 29 Claim by NRA, MGA & ARA Claim by ABI & NSWBC 

Sunday All employees 200 150 150 

Public holiday Full-time and part-time 250 175 200 

Casual 275 200 125 

 

2.3 Fast Food Industry Award 2010 [MA000003] 

Day/shift Employment type Current provision 
clause 25 

Claim by Ai Group Claim by RCI Claim by NRA 

Mon–Fri  
(9 pm –midnight) 

Full-time and part-time 110 Change shift span to 
between 10 pm and 
midnight 

100 Change shift span to 
between 10 pm and 
midnight 

Casual 135 Change shift span to 
between 10 pm and 
midnight 

125 Change shift span to 
between 10 pm and 
midnight 

Mon–Fri  
(after midnight) 

Full-time and part-time 115 – Define span as midnight to 
5 am; shift loading 105% 

- 

Casual 140 – Define span as midnight to 
5 am; shift loading 105% 

- 

Sunday Full-time and part-time 150 125 125 125 

Casual 175 150 150 150 

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000096/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-corro-AFEIandanor-120815.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000004/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000004/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000004-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000004-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000003/default.htm
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000003/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
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Day/shift Employment type Current provision 
clause 25 

Claim by Ai Group Claim by RCI Claim by NRA 

Public holiday Full-time and part-time 250 – 150 150 

Casual 275 – 150 175 

TOIL for work on 
public holiday 

Employees other than 
casuals 

No current TOIL 
clause for public 
holidays 

– By agreement perform 
work at ordinary hourly 
rates plus additional four 
hours annual leave or TOIL 

– 

 

2.4 Hair and Beauty Industry Award 2010 [MA000005] 

Day/shift 

 

Employment type Current provision clause 31 Claim by ABI, NSWBC & HABA 

Sunday All employees 

 

200 150 

Public holiday Full-time and part-time 

 

250 200 

Casual 250 125 

2.5 Pharmacy Industry Award 2010 [MA000012] 

Day/shift Employment type Current provision 
clause 26 

Claim by Pharmacy Guild 

Mon-Fri (before 8 am)  Full-time and part-time 150 150 – change penalty hours to before 7 am 

Casual 175 175 – change penalty hours to before 7 am 

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000003/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000005/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000005/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000005-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000012/default.htm
http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000012/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000012-claims.pdf
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Day/shift Employment type Current provision 
clause 26 

Claim by Pharmacy Guild 

Mon-Fri (7 pm to 9 pm) Full-time and part-time 125 100 – change ordinary hours to 7 am – 9 pm 

Casual 150 125 – change ordinary hours to 7 am –9 pm 

Mon-Fri (9 pm to midnight) Full-time and part-time 150 125 

Casual 175 150 

Saturday (before 8 am)  Full-time and part-time 200 200 – change penalty hours to before 7 am 

Casual 225 200 – change penalty hours to before 7 am 

Saturday (between 8 am to 6 pm)  Full-time and part-time 125 125 – change ordinary hours to 7 am – 9 pm 

Casual 150 125 – change ordinary hours to 7 am – 9 pm 

Saturday (6 pm to 9 pm)  Full-time and part-time 150 125 – change ordinary hours to 7 am – 9 pm 

Casual 175 125 – change ordinary hours to 7 am – 9 pm 

Saturday (9 pm to midnight)  Full-time and part-time 175 150 

Casual 200 150 

Sunday (before 7 am) ^ Full-time and part-time 200 200  

Casual 225 200 

Sunday (7 am to 9 pm) ^ Full-time and part-time 200 150   

Casual 225 150   

Sunday (9 pm to midnight) ^ Full-time and part-time 200 175 

Casual 225 175 

Public holiday  Full-time and part-time 250 200 

Casual 275 125 

^ The same Sunday penalty rate of 200% (225% for casuals) currently applies all day 

http://www.fwc.gov.au/documents/documents/modern_awards/award/MA000012/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000012-claims.pdf
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List of abbreviations 

Abbreviations  

AAA Accommodation Association of Australia 

ABI Australian Business Industrial 

AFEI Australian Federation of Employers & Industries 

Ai Group Australian Industry Group 

AHA Australian Hotels Association 

ARA Australian Retailers Association 

Clubs Australia Clubs Australia Industrial 

HABA Hair and Beauty Australia Industry Association 

NRA National Retail Association 

NSWBC New South Wales Business Chamber Limited 

MGA Master Grocers Australia 

RCI Restaurant & Catering Industrial 

 

Key 

– = no change sought by this party 

Note: Additional penalty rates have not been included where no change is sought by any party 
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Appendix B—Early decisions re penalty rates 

The following are early federal and State decisions relevant to penalty rates where there was 
a discussion on the merits of including such rates. 

 

Ex parte HV McKay (1907) 2 CAR 1 Harvester decision – wage setting principles 

– Sunday and public holiday rates included 

as part of the ‘standard’ 

 

Barrier Branch of the Amalgamated Miners 

Association v Broken Hill Pty Company Ltd 

(1909) 3 CAR 1 

 

Early federal award – penalty rates for work 

on ‘official holidays’ – Harvester cited 

Federated Marine Stewards and Pantrymens 

Association v Commonwealth Steamship 

Owners’ Association (1910) 4 CAR 61 

 

Early federal award – Sunday and public 

holiday rates included 

Rural Workers’ Union and United 

Labourers’ Union v Mildura Branch of the 

Australian Dried Fruits Association and 

Others (1912)  6 CAR 61 

 

Early federal award – penalties for working 

Sunday and public holidays – referred to 

penalty rates as ‘overtime’ 

The Federated Gas Employees’ Industrial 

Union v The Geelong Gas Company and 

Others; The Federated Gas Employees’ 

Industrial Union v The Metropolitan Gas 

Company and Others (1919) 13 CAR 437 

 

Difference between overtime and penalty 

rates explained – rationale behind each 

provided 

Milk Processing & Cheese, etc, 

Manufacturing Case (1938) 15 SAIR 61 

 

Early state award – provides justification for 

weekend and public holiday penalties 

Weekend Penalty Rates Case (1947) 58 

CAR 610 

Penalty rates test case – explains penalties 

for Saturdays and Sundays – discusses 

difference between Saturdays and Sundays 

 

Tramway & Case Employees Case (1949) 62 

CAR 558 at 564 

 

Federal award – explains difference between 

Saturdays and Sunday 

Re Engine Drivers General (State) Interim 

Award [1950] AR (NSW) 260 

State award – states time and a half to be the 

standard for Sunday and public holiday work 

 

1949 application for a General Ruling in 

relation to penalty rates and (1949) 

34  QGIG 199  

Queensland ruling 
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Appendix C—Early State awards with penalty rates 

The following are examples of early state awards where penalty rates were included. 

 

New South Wales Award of the Professional and Shopworkers’ Group, No. 5 

(Pharmacists, State) Board (1917) 11 NSWIG 508 

Award of the Professional and Shop-workers Group No. 5 Board 

(1913) 2 NSWIG 1218 

Queensland Award of the Industrial Board for Shop Assistants in the South-Eastern 

Division (1916) 1 QIG 88 

Award of the Brisbane Chemists’ Assistants’ Board (1916) 1 QIG 191 

Restaurant and Catering Establishment Employees, Brisbane, 

Industrial Arbitration Court Award (1917) 2 QIG 369 

South Australia The Retail Hardware Trade Case (1919) 3 SAIR 137 

Hotel, Club, and Coffee Palace Employees’ Case (1918) 2 SAIR 10 

Western Australia Hotel, Restaurant, and Tea Room (Kalgoorlie) Award (1921) 

1 WAIG 8 
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Appendix D—Penalty rates in pre-reform instruments 

NOTE this comparison contains penalty rates that are subject to claim only. Other penalty rates and provisions such as changes to shift spans and TOIL 

have not been included. 

Key – = no change sought by this party 

1. Hospitality Group 

1.1 Hospitality Industry (General) Award 2010 [MA000009] 

 Sunday Public holiday 

All employees F/T &P/T Casual 

Claim by AHA & AAA 150 225 175 

Modern Hospitality Industry (General) Award 2010 [MA000009] 175 250 275 

Federal The Hospitality Industry - Accommodation, Hotels, Resorts and Gaming 

Award 1998 AP783479CRV 

175 250 275 

NSW Hotel Employees (State) Award AN120249 200 300 300 

Qld Hotels, Resorts and Accommodation Industry Award - State - South-

Eastern Division 2002 AN140147 

175 250 250 

Hotels, Motels, Resorts and Accommodation Award - State (Excluding 

South-East Queensland) 2005 AN140146 

150 250 250 

SA Hotels, Clubs, Etc., Award AN150066 Front of house - 200 

Back of house - 175 

250 150
91

 

Tas Hotels, Resorts, Hospitality and Motels Award AN170047 175 250 250 

WA Hotel and Tavern Workers' Award 1978 AN160174 150 250 225 

 

  

                                                

91
 Note casual employees under this award are paid a standard loading of 50% for all time worked Monday to Sunday (other than overtime). 

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000009/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000009-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000009/default.htm
http://www.airc.gov.au/consolidated_awards/AP/AP783479/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN120249/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN140147/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN140146/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN150066/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN170047/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN160174/asframe.html
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1.2 Restaurant Industry Award 2010 [MA000119] 

 Sunday Public holiday 

F/T & 

P/T 

Casual  

L1–2 

Casual 

L3–6 

F/T & P/T Casual 

Claim by RCI 125 – 150 150 150 

Claim by ABI & NSWBC – – – 200 125 

Modern  Restaurant Industry Award 2010 

[MA000119] 

150 150 175 250 250 

Federal Liquor and Accommodation Industry - 

Restaurants - Victoria - Award 1998 

AP787213CRV 

175 175 175 250 275 

NSW Restaurants, &c., Employees (State) Award 

AN120468 

150 - - 250 - 

Qld Hospitality Industry - Restaurant, Catering and 

Allied Establishments Award - South-Eastern 

Division 2002 AN140144 

150 

 

123 123 250* 173 

Cafe Restaurant and Catering Award - State 

(Excluding South-East Queensland) 2003 

AN140052 

150 200 200 250*  250 

SA Cafes and Restaurants (SA) Award  

AN150025 

200 

 

220 220 200  

after 8 hrs-300- 

200 

Delicatessens, Canteens, Unlicensed Cafes and 

Restaurants Etc Award AN150170 

200 

 

220 220 200 200 

Tas Restaurant Keepers Award AN170086 175 

 

175 175 250 250 

WA Restaurant, Tearoom and Catering Workers' 

Award, 1979 AN160276 

150 150 150 250 225 

* Labour Day – different rate cl. 7.6.2 

  

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000119-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000119-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000119/default.htm
http://www.fwc.gov.au/consolidated_awards/AP/AP787213/asframe.html
http://www.fwa.gov.au/consolidated_awards/AN/AN120468/asframe.html
http://www.fwa.gov.au/consolidated_awards/AN/AN140144/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an140052/asframe.html
http://www.fwa.gov.au/consolidated_awards/AN/AN150025/asframe.html
http://www.fwa.gov.au/consolidated_awards/AN/AN150170/asframe.html
http://www.fwa.gov.au/consolidated_awards/AN/AN170086/asframe.html
https://www.fwc.gov.au/documents/consolidated_awards/an/an160276/asframe.html
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1.3 Registered and Licensed Clubs Award 2010 [MA000058] 

 Saturday Sunday Public holiday 

 F/T & P/T Casual All e/ees F/T & P/T Casuals 

Claim by Clubs Australia 125 - 150 200 (all e/ees) – 

Modern Registered and Licensed Clubs Award 

2010 [MA000058] 

150 150 175 250 – 

Federal AP787060CRV - Licensed Clubs 

(Victoria) Award 1998 

150 150 175 250 (all e/ees) 150 

NSW Club Employees (State) Award 

AN120136 

150 150 175 250 (all e/ees) – 

Club Managers' (State) Award 2006 

AN120138 

– – – 250 (all e/ees) – 

Qld Club Employees' Award - State 

(Excluding South-East Queensland) 

2003 AN140072 

150 150 150  

 

Casual stewards/ 

stewardesses 

chief stewards, 

stewards/ 

stewardesses, 

cellarpersons – 

200 

250 (all e/ees)* 

 

(labour day – 

different rate cl. 

7.6.2) 

 

– 

Clubs Etc. Employees' Award - South 

East Queensland 2003 AN140073 

125 150 175 250 (all e/ees)* 

(labour day – 

different rate cl. 

7.6.2) 

 

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000058/default.htm
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000058-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000058/default.htm
https://www.fwc.gov.au/documents/consolidated_awards/ap/ap787060/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an120136/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an120138/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an140072/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an140073/asframe.html
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 Saturday Sunday Public holiday 

 F/T & P/T Casual All e/ees F/T & P/T Casuals 

Claim by Clubs Australia 125 - 150 200 (all e/ees) – 

Modern Registered and Licensed Clubs Award 

2010 [MA000058] 

150 150 175 250 – 

SA Hotels, Clubs, Etc., Award AN150066 

 

150 

 

Casual- 150 

 

See cl. 4.2 re 

casual 

employees 

Casual – 

 150 

 

F/T & P/T 

Front of house: 

200  

 

Back of house: 

175 

 

 

Casual–150 

 

Other employees- 

250  

 

Front of house F/T 

& P/T on Good 

Friday or Christmas 

Day – 300 

150 

Tas Licensed Clubs Award AN170057 125 

(Employed 

after 1 Dec 

94, 150% if 

employed 

prior) 

150 175 250 250 

WA Club Workers' Award, 1976 AN160082 150 150 150 250 (all e/ees) 225 

 

* Labour Day – different rate cl. 7.6.2 

 

1.4 Amusement, Events and Recreation Award 2010  

Claim withdrawn by AFEI on 26 June 2015.  

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000058-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000058/default.htm
https://www.fwc.gov.au/documents/consolidated_awards/an/an150066/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an170057/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an160082/asframe.html
https://www.fwc.gov.au/sites/awardsmodernfouryr/AM2014305-corr-AFEI-260615.pdf
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2. Retail Group 

2.1 Dry Cleaning and Laundry Industry Award 2010 [MA000096] 

Claim withdrawn by AFEI on 12 August 2015. 

2.2 General Retail Industry Award 2010 [MA000004] 

 Sunday Public Holiday 

 All e/ees F/T & P/T Casual 

Claim by NRA, MGA & ARA 150 175 200 

Claim by ABI & NSWBC 150 200 125 

Modern General Retail Industry Award 2010 [MA000004] 200 250 275 

Federal Shop, Distributive and Allied Employees Association - 

Victorian Shops Interim Award 2000 AP796250 

200  250 250 

 

Retail, Wholesale and Distributive Employees (NT) Award 

2000 AP794741 

200 250 250 

Retail and Wholesale Industry - Shop Employees - 

Australian Capital Territory - Award 2000 AP794740 

150 250 250 

NSW Retail Services Employees (State) Award AN120470 Propagators and/or Gardeners and 

Garden Hands and Shiftworkers—200  

 

Other employees—150 

250 250 

Qld Retail Industry Award - State 2004 AN140257 Non-Exempt shops—200 

 

Independent Retail Shops and Exempt 

Shops—150 

 

Other employees—175 

250 of the part time 

hourly rate  

250 of the 

casual rate 

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000096/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-corro-AFEIandanor-120815.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000004/default.htm
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000004-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000004-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000004/default.htm
http://www.fwa.gov.au/consolidated_awards/ap/ap796250/asframe.html
http://www.fwa.gov.au/consolidated_awards/ap/ap794741/asframe.html
http://www.fwa.gov.au/consolidated_awards/ap/ap794740/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/an120470/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN140257/asframe.html
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 Sunday Public Holiday 

 All e/ees F/T & P/T Casual 

Claim by NRA, MGA & ARA 150 175 200 

Claim by ABI & NSWBC 150 200 125 

Modern General Retail Industry Award 2010 [MA000004] 200 250 275 

SA Retail Industry (SA) Award AN150130 Retail Outdoor Salespersons: 200 

 

Establishments open after 12.30pm on 

Sat: 

Casual—170 of the min casual rate 

Full-time & part-time—160 

 

Cafés, canteens and restaurants:  

Casual—220 (overtime) 

Full-time & part-time—200 (overtime) 

200 200 

Tas Retail Trades Award AN170088 200 250 270 (excl 

transport 

workers) 

WA Shop and Warehouse (Wholesale and Retail Establishments) 

State Award 1977, The AN160292 

200 250 250 

 

  

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000004-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000004-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000004/default.htm
http://www.fwa.gov.au/consolidated_awards/an/AN150130/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN170088/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN160292/asframe.html
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2.3 Fast Food Industry Award 2010 [MA000003] 

 Sunday Public Holiday 

 F/T & P/T Casual F/T & P/T Casual 

Claim by  Ai Group 125 150 - - 

Claim by RCI 125 150 150 150 

Claim by NRA 125 150 150 175 

Modern Fast Food Industry Award 2010 [MA000003] 150 175 250 275 

Federal National Fast Food Retail Award 2000  

AP806313 

 NSW – 150 

 

Other states – 175 

NSW – 150 

 

Other states – 

175 

250 250 plus casual 

loading in cl.12.1 

NSW Shop Employees (State) Award AN120499 150 150 250 

Except 

Melbourne Cup 

day 

250 

Except 

Melbourne Cup 

day 

Qld Fast Food Industry Award - South Eastern Division 2003 

AN140113 

Full time – 125 123 250 273 

Fast Food Industry Award - State (Excluding South-East 

Queensland ) 2003 AN140114 

Full time – 150 175 250 

(Labour Day – 

different rate cl. 

7.6.2) 

250 

SA Delicatessens, Canteens, Unlicensed Cafes and Restaurants 

Etc Award AN150170 

200 

 

220 200 200 

Tas Restaurant Keepers Award AN170086 175 175 250 250 

WA Fast Food Outlets Award 1990 AN160127 200 (see cl.9(2)) 200 (see cl.9(2)) 200 200 

 

  

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000003/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000003-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000003/default.htm
http://www.fwa.gov.au/consolidated_awards/ap/ap806313/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN120499/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN140113/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN140114/asframe.html
http://www.fwa.gov.au/consolidated_awards/AN/AN150170/asframe.html
http://www.fwa.gov.au/consolidated_awards/AN/AN170086/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN160127/asframe.html
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2.3 Hair and Beauty Industry Award 2010 [MA000005] 

 Sunday Public Holiday 

 F/T & P/T Casual F/T & P/T Casual 

Claim by  ABI, NSWBC & HABA 150 150 200 125 

Modern Hair and Beauty Industry Award 2010 [MA000005] 200 200 250 250 

Federal Hairdressing and Beauty Services - Victoria - Award 2001 

AP806816 

200 200 250 250 

NSW Hairdressers', &c (State) Award AN120242 150 150 200 200 

Qld Hairdressers' Industry Award - State 2003 AN140140 200 246 250 250 

SA Hairdressers & Beauty Salons Award AN150062 200 200 200 200 

Tas Hairdressing, Health and Beauty Industry Award AN170042 200 200 250 250 

WA Hairdressers Award 1989 AN160153 200 200 250 250 

 

 

  

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000005/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000005-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000005/default.htm
http://www.fwa.gov.au/consolidated_awards/ap/ap806816/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN120242/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN140140/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN150062/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN170042/asframe.html
http://www.airc.gov.au/consolidated_awards/AN/AN160153/asframe.html
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2.4 Pharmacy Industry Award 2010 [MA000012] 

 Sunday Public Holiday 

 Time F/T & P/T Casual F/T & P/T Casual 

Claim by Pharmacy Guild Before 7am 200 200 200 125 

 7am – 9pm 150 150 

 9pm -12am 175 175 

Modern Pharmacy Industry Award 2010 [MA000012] All hours 200 225 250 275 

Federal Community Pharmacy Award 1998  

AP773671 

7am - midnight  VIC; SA – 200 

 

NSW; QLD; 

TAS; WA – 

150 

  

VIC; SA – 220 

 

NSW; QLD; 

TAS; WA – 

170 

VIC; SA – 200 

 

NSW; ACT; 

QLD – 250 

 

TAS; WA – 150 

VIC; SA – 220 

 

NSW; ACT; 

QLD – 270 

 

TAS; WA – 170 

7am - 8.30 am; 

6pm - midnight 

ACT – 200 ACT – 220 – – 

8.30am – 6pm ACT –150 ACT – 170 

Chemists (Australian Capital Territory) Award 2000 

AP772207 

8.30am – 6pm 150 150 250 125 

6am – 8.30am; 

6pm - midnight 

200 

Shop, Distributive and Allied Employees Association 

- Victorian Pharmacy Assistants Award 2000 

AP796289 

All time 200 See table in 

cl.11.3.2(b) 

300 See table in 

cl.11.3.2(c)&(d) 

S.D.A Western Australian Community Pharmacy - 

Pharmacy Assistants Award 2000 AP806529 

All time – – 200 222 

NSW Community Pharmacy (State) Award 2001 

AN120152 

7am – midnight 150 170 250 270 

Qld Pharmacy Assistants' Award - State 2003 AN120416 All time 200 125 250 125 

SA Retail Pharmaceutical Chemists Award AN150131 All time 200 220 200 220 

Tas Retail Pharmacy Award AN170087  150 170 150 170 

WA Retail Pharmacists' Award, 2004 AN160277 7am- midnight 125 145 150 170 

  

https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000012/default.htm
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/MA000012-claims.pdf
https://www.fwc.gov.au/documents/documents/modern_awards/award/MA000012/default.htm
http://www.fwa.gov.au/consolidated_awards/ap/ap773671/asframe.html
http://www.fwa.gov.au/consolidated_awards/ap/ap772207/asframe.html
http://www.fwa.gov.au/consolidated_awards/ap/ap796289/asframe.html
http://www.fwa.gov.au/consolidated_awards/ap/ap806529/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN120152/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN120416/asframe.html
http://www.fwc.gov.au/documents/consolidated_awards/an/AN150131/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN170087/asframe.html
http://www.fwa.gov.au/consolidated_awards/an/AN160277/asframe.html
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Key – = no change sought by this party 

 

List of abbreviations 

Abbreviations  

AAA Accommodation Association of Australia 

ABI Australian Business Industrial 

AFEI Australian Federation of Employers & Industries 

Ai Group Australian Industry Group 

AHA Australian Hotels Association 

ARA Australian Retailers Association 

Clubs Australia Clubs Australia Industrial 

NRA National Retail Association 

NSWBC New South Wales Business Chamber Limited 

MGA Master Grocers Australia 

RCI Restaurant & Catering Industrial 

 

 

 


