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1. INTRODUCTION 

1.1 These submissions are filed on behalf of ABI and the NSWBC in compliance with the 

Directions issued on 24 April 2017 by his Honour Justice Ross. 

1.2 The submissions are filed in support of the draft determination filed by ABI and NSWBC on 13 

February 2015 (Draft Determination) in so far as the determination relates to amending 

clause 34.4(c) of the Restaurant Industry Award 2010 (Award). 

2. AMENDMENT TO THE PENALTY RATE IN CLAUSE 34.4(C) 

The Commission’s February 2017 Decision 

2.1 In the decision handed down in these proceedings on 23 February 2017, 4 Yearly Review of 

modern awards - Penalty Rates [2017] FWCFB 1001 (the Decision), the Full Bench 

determined to reduce the public holiday penalty rates in the Award from 250% to 225% for 

full and part-time employees. 

2.2 This means that, once the Decision is implemented, permanent employees will receive a 

payment of 225% of their ordinary base rate when working on public holidays. 

Clause 34.4(c) of the Award 

2.3 Clause 34.4(c) of the Award provides for an alternative form of paying employees on public 

holidays, whereby the existing penalty rate of 250% is paid in the following manner: 

(a) employees are paid 150% of their ordinary base salary when working their public 

holiday; and 

(b) employees receive a further 100% payment for their time, which is paid by either: 

(i) adding an equivalent period of time to that which was worked on the public 

holiday to an employee’s annual leave balance; or 

(ii) providing a day off in lieu of the public holiday in the week when the public 

holiday fell (or within 28 days of the holiday falling due). 

2.4 Regardless of whether the employee takes the additional leave as annual leave or a day off, 

the effect of clause 34.4(c) is that the employee receives the same total payment in respect 

of work on a public holiday, namely 250% of their base rate of pay for every hour worked on 

the public holiday. 

2.5 This is logical in the context of the current Award provisions, given that the existing penalty 

rate for public holidays is 250%. 
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Change to the penalty rate 

2.6 Given that the Decision has determined to reduce the public holiday penalty rate in the 

Award from 250% to 225%, it logically follows that the alternative formulation of this penalty 

rate (which is made up of part payment and part leave) should also equate to a total 

payment of 225%. 

2.7 This change would ensure that the alternative arrangements in place for paying public 

holidays under clause 34.4(c) of the Award still value the social disability associated with 

working on a public holiday in the same manner as the substantive penalty rate clause. 

2.8 ABI and NSWBC submit that it should be self-evident that the amendment proposed in the 

Draft Determination is consequential to the making of the Decision.  

3. EXCLUSION OF CASUAL EMPLOYEES FROM OPERATION OF CLAUSE 34.4(C) 

3.1 ABI and NSWBC propose that casual employees should be excluded from the alternate 

payment arrangement proposed in clause 34.4(c) for the following reasons: 

(a) Firstly, the clause proposes to confer annual leave on employees and it is 

uncontroversial that casual employees are not entitled to accrue annual leave. 

(b) Secondly, the clause contemplates an alternative arrangement where employees are 

provided with an additional holiday in lieu of the public holiday (instead of an annual 

leave arrangement). As casual employees start and finish their employment with each 

engagement and may not have regular and systematic hours of work, it may be 

difficult to provide a day off to a casual employee. 

(c) Thirdly, if the clause was retained for casuals, the clause would have the effect of 

paying casuals a lower total penalty payment than that which would have been 

payable had the casuals worked the public holiday. This would be the case under 

either the current drafting of the Award or the revised drafting proposed by NSWBC 

and ABI. Such an outcome appears to be unaligned with the existing penalty rates 

structure in the Award.  

4. SLIGHT VARIATION TO THE DRAFT DETERMINATION 

4.1 The Draft Determination envisaged public holiday penalty rates being reduced from 250% to 

200% .Given that the Decision instead reduced public holiday penalty rates to 225%, an 

amendment needs to be made to the Draft Determination to ensure that the Draft 

Determination aligns with the submissions outlined above. 
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4.2 The new clause 34.4(c) proposed by ABI and NSWBC would read as follows: 

(c) Employees (other than casual employees) who work on a prescribed holiday may, 

by agreement, perform such work at a rate of 125% of the relevant minimum wage in 

clause 20—Minimum wages, rather than the penalty rate prescribed in clause 34.1, 

provided that equivalent paid time is added to the employee’s annual leave or one 

day instead of such public holiday will be allowed to the employee during the week in 

which such holiday falls. Provided further that such holiday may be allowed to the 

employee within 28 days of such holiday falling due. 
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