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Points for consideration by the Commission 

1. Page 8 - Parties were asked to provide a list of provisions that do not apply to 
casual employees. 

a. We do not wish to add any provisions that are currently not already 
stipulated . 

2. Page 8- The Commission's view is that it is no longer necessary to include 
provisions relating to probationary periods in modern awards, given changes 
in the legislative scheme 

a. We support the view of the FWC 

3. Page 10- Parties are asked to confirm the relationship between the annual and 
weekly rates of pay. 

a. We refer to the draft determination of the A WU dated 22 August, 
which calculates the annual rate of pay for TCI. 

4. Page 11- How does clause 10.3b provision interact with the national Training 
Wage schedule? The schedule does not contain percentages of adult rates 

a. Clause 10.3e only proscribes one rate for adult apprentices. This is 
different for school-leaving apprentices, whose rate increases every 
year up until year 4 of the apprenticeship. For example, 1st year: 45%, 
2nd year: 55%, 3rd year: 75%, 4'b year: 88%. 

5. Page 13- Parties are asked to submit whether the award should contain a 
payment of wages clause, including a pay slip provision 

a. We support that the award should contain a payment of wages clause, 
including a pay slip provision for fortnightly payments 
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6. Page 17- Should the award include the definition of a permanent night shift? 
a. Yes , a definition of permanent night shift should be included in the 

award. We leave thi s issue to the Commission to decide on the 
appropriate wording. 

7. Page 18- Should the 'base rate of pay per annum' refer to the annual salary 
equivalent in clause 9.1? 

a . Yes. Issue should be raised with the ASU. 

8 . Page 25 - Parties are asked to comment on the utility of weekly and/or annual 
rates being included in schedule Gin addition to clause 10. 

a. We are of the view that the annual rates should be included in schedule 
G , as per the original award , to make it easier to compare across 
divisions 

9. Page 49- parties are asked to review the packages listed to ensure the lists are 
complete and up to date . 

a. The Commission should include a transport and logistics training 
package certificate level 3 into wage level A . This would substitute the 
transport and di stribution training package certificate level 3 in wage 
level A , which is currently being replaced. 

Outstanding Issues in Exposure Draft 

1. Overtime payable on Saturday 

Clause 14.3 of the exposure draft (page 19) stipulates that all hours worked on a 
Saturday are to be paid at 150%. While this has clarified confusion surrounding this 
matter, it is strongly opposed by the RTBU. 

In previous instruments the conditions of Saturday were: 

AP822080- Locomotive Operations Award 2002 - ordinary hours time and 
half (clause 31) <8hrs - 11 hrs- time and half. <1 1 hrs - double time (clause 
39). 

AP832844- Railways Traffic Operating, Workshops, Miscellaneous Grades 
Award 2003 -ordinary hours (clause 16) - time and half- overtime - double 
time (clause 17.2.2(c)(ii)). 

AP817162CRV- Railways Professional Officers Award 2002 - ordinary time 
- time and half(clause 29)- overtime- first 3 hours- time and a half
double time after that (clause 30). 
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Should the Award remain unchanged this clause could be interpreted to deprive 
employees who work on Saturday from any overtime payment that is additional to 
their Saturday loading. 

Such an interpretation would be unfair and would dissuade employees from agreeing 
to perform overtime on Saturday as well as encouraging employees to hire fewer 
employees on these days. 

Such an interpretation would also be inconsistent with the historical award coverage 
in this industry, which has sought to provide a penalty payment for employees who 
are required to work outside their ordinary hours including when this work is 
performed on Saturday. 

Furthermore, it does not make sense that overtime worked Monday to Friday should 
be paid at a higher rate than similar hours worked on a Saturday, which appears to be 
the case in the current draft. 

2. Overtime calculated on a daily or weekly basis 

The exposure draft remains silent on this matter. 

In our previous submission, we acknowledged that the modern award does not 
stipulate whether or not overtime is calculated on a weekly or daily basis. The ARA 
opposed this view, arguing instead that clause 20.3 of the current award averages 
overtime over a period of 16 weeks. This remains unchanged in the exposure draft 
clause 8.1c. 

We are of the view that if overtime is not calculated on a daily basis, it makes it 
incredibly difficult to know how much overtime an employee has worked. 

Furthermore, the Fair Work Ombudsman report dated 11 April states that: 

the absence of an express clause that 'each day is to stand alone' is a 
potential cause of confusion for those employees who work in excess of both 
the daily and weekly maximum hours in one week. This is because it is not 
always clear whether the limitation for the payment of overtime for the first 
two or three hours (depending on the wording of the clause) commences on 
the day in which the daily maximum is exceeded, or whether the limitation 
commences again when the weekly maximum is exceeded. 

According to this report, 51 modern awards contain a reference to whether overtime is 
calculated on a daily or weekly basis (including language such as 'each day is to stand 
alone'). 
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3. Casual loading interaction with overtime and penalty rates. 

The exposure draft remains silent on this matter. 

The RTBU is of the view that casual loading should be included when calculating 
overtime and penalty rates. In our submissions, we argued that clause 10.3 of the 
current award should include provisions that stipulate that overtime and penalty rates 
should be included in calculating overtime. 

To avoid confusion, we argued that an additional subclause should state that a casual 
employee's ' all -purpose rate' should constitute their ' base rate of pay ' (submission-
28 July 2014). 

Current rail and modern awards include these provisions . Our members should 
receive the same benefits as casual employees in other industries. 

• Major rail EAs include casual loading when calculating overtime. For 
example, the John Holland Rail NSW Agreement 2010 clause 12.2 states: 'in 
calculating overtime payments for casuals the following should apply: base 
rate then 25% loading and then the relevant overtime rate/loading'. 

• Some Modern Awards also include casual loading when calculating overtime. 
For example, the Timber Industry Award 2010, which at clause 12.2b states 
that 'a casual who works in excess of the ordinary hours fixed for weekly 
employees on any day will be paid the appropriate overtime rate, based on 
their ordinary rate of pay (including the loading provided for in clause 
l2.2a)'. 

• Some Modern Awards include casual loading when calculating penalty rates. 
The Hospitality award 2010, which at clause 32.1 lists the penalty rates for 
casuals in a table and clearly outlines that the percentages are inclusive of the 
casual loading. 

4 . Casual entitlement to overtime 

The exposure draft remains silent on this matter. 

The Fair Work Ombudsman report dated 11 April raised the issue that casual 
entitlement to overtime was unclear in the Modern Rail Award. 

The ARA and the RTBU agreed that casual employees are entitled to overtime. In 
their submission , the ARA stated that 'casuals get paid overtime for work outside 
ordinary hours' (issue 6). 

However, the exposure draft makes no attempt to clarify this issue in clause 6.4. 

In order to avoid confusion, we propose that thi s provision be made explicit in thi s 
award . 
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5. Minimum time off between shifts 

The exposure draft remains silent on this matter. 

The exposure draft remains unchanged in its consideration of minimum time off 
between shifts (clause 8.2(a) and (b), page 9). 

Clause 8 .2(b) of the exposure draft states that' the minimum break will reflect the 
operational requirements and conform to the principles offatigue management'. 

We find thi s definition to be vague and even dangerous considering the different 
interpretations of the 'principles of fatigue management' . 

Previous rail awards stipulate minimum time off between shifts: 

AP815558- Locomotive Enginemen's NSW Award 2002-11 hours off duty at 
home station- 7 hours off duty at foreign station (clause 20.1) 

AP815560 - Railways Salaried Employees (Victoria) Award 2002 - 12 hours 
off duty at home station - 9 hours off duty at foreign station (clause 24.1) 

The Rail Safety National Law National Regulations 2012, Schedule 2 , points 2 (d) 
and (e) stipulate that: 

'there is to be a break of at least 11 continuous hours between each shift 
worked by the rail safety worker if the worker ends a shift at the home depot', 
and; 

'there is to be a break of at least 7 continuous hours between each shift 
worked by the rail safety worker if the worker ends a shift away from the home 
depot and the break is taken away from the home depot ' . 

Placing similar provisions within the Modern Rail Award would provide a guideline 
for employers when rostering employees to work. 

6. Coverage 

Our original submission dated 12 August brought up the issue of coverage, 
specifically clause 4.2e of the current award (3 .2e of the exposure draft). Our 
reasoning was that there are currently multiple rail track operators who are not classed 
as Rail Transport Operators, but who should be covered by the Rail Industry Award. 

Examples of these companies are Momentum Rail, Taylor Rail Australia, Swetha 
International, Downer EDI, Skiled Rail Services, GTE Australia , Rhomberg Rail and 
Nu group. 

In discussion with the other unions , it was raised by the CFMEU that the construction 
award currently covers some of these companies. However, the competencies and 
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classifications of rail workers in these companies do not carry over properly into the 
construction award. As such it appears there are a number of companies that are not 
covered by either award. 

The RTBU does not oppose the submissions of the CFMEU or other parties in 
relation to the coverage of rail employees. Nevertheless, we ask that they provide 
further clarification as to which classifications these employees fall under in the 
construction award. Alternatively, we propose that there be an extension of the rail 
award to include these employees within its classifications. The RTBU does not have 
a preference as to which of the two options is undertaken at this stage. 
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