
From: Linda Gale [mailto:lgale@nteu.org.au]  

Sent: Sunday, 28 August 2016 3:43 PM 
To: Chambers - Catanzariti VP; Chambers - Johns C 

Cc: Shannon, Allison; Pill, Stuart; 'catherine.pugsley@aheia.edu.au'; 'aodgers@vieu.org.au'; 
'dcolley@aeufederal.org.au'; 'mark@spsf.asn.au'; Nick Ruskin; Joel Butler; 'Monroe, John'; Ken 

McAlpine; Renee Veal; Silvapulle, Stephen; James Stedman; peter.thomas@aamri.org.au; Luis Izzo 

Subject: AM2015/6 re AM2014/229 and AM2014/230 : NTEU Expert Witness Report re Survey 

 

Dear Associate, 
 
Please find attached an expert witness report from Associate Professor Graham Hepworth 
relating to the NTEU survey material in these two matters and attached thereto, a witness 
statement from Mr Michael Evans. 
 
Sincerely, 

Linda Gale 
Senior Industrial Officer 
Ph 03 9254 1910   Fax 03 9254 1915 
Mobile 0414 857 392 

      

 

mailto:lgale@nteu.org.au
mailto:peter.thomas@aamri.org.au


Expert's report on "2015 NTEU State of the Uni Survey", in relation to Fair Work 
Commission Proceedings 

I acknowledge that I have read and understood Practice Note CM7 of the Federal Court of 
Australia. I agree to be bound by it. 

Qualifications, skills, training and experience: 

• PhD in Mathematical Statistics from the University of Melbourne, 1999. 
• Associate Professor in the School of Mathematics & Statistics, Deputy Director of the 

Statistical Consulting Centre at the University of Melbourne. 
• Accredited Statistician (AStat) with the Statistical Society of Australia. 
• Over 70 refereed journal publications. 

• Over 30 years experience as a consulting statistician. 
• Involvement in projects across a wide range of fields, including education, law, 

medicine, dentistry, ecology, psychology, and agricultural sciences. 
• Work performed for a wide range of state and federal government agencies, small and 

large businesses, and individual researchers. 

• Particular expertise and vast experience in sampling and the design and analysis of 
surveys. 

• Developed an intensive course on the "Design and Analysis of Surveys" which has 
been delivered six times to participants within and outside the University. An entire 
day of this 4-day course is devoted to the wording of questions in surveys. 

• Developed and taught statistics courses at undergraduate and postgraduate level. 

My opinion is substantially based on my specialised knowledge obtained from my 
qualifications, skills, training and experience, as listed above. 

Assumptions: 

• All of the matters in the Witness Statement of Michael Evans are accurate. 
• The documents provided by the NTEU on the "2015 NTEU State of the Uni Survey" 

are accurate; in particular, that the survey questions appear substantially as they did to 
the participants in the survey. 

Questions to address: 

My expert opinion was required as to the appropriateness and clarity of the questions, and of 
the structure of the survey, for trying to elicit genuine and useful responses, as opposed to 
another purpose, such as for example to elicit responses with a particular slant. Without 
derogating from the generality of that request, my opinion in particular was sought on these 
matters in relation to the questions about academic working hours; and for general/professional 
staff working hours and additional hours worked in excess of ordinary working hours. 



Expert's opinions: 

The questions in the survey were pertinent and appropriate to the aims of the survey. The 
content was relevant to the topics outlined in the email sent to participants, and to the best of 
my knowledge, of interest and relevant to them. The survey content appeared entirely 
consistent with the expected activities and interests of a union. It did not make unreasonable 
demands on participants Though not a short survey, it gave a clear estimate of the time needed 
to complete it. There was some repetition in the survey; for example, Which of the following 
most closely describes your current job? (with "Research" as an option) was followed soon 
after by Are you primarily involved in doing research? But this would not jeopardise the 
results. 

The wording of survey questions did not reflect a desire to elicit particular responses. Sections 
of the survey for which the responses consisted of a level of agreement contained a mix of 
negatively-phrased and positively-phrased statements, and a mix of favourable and 
unfavourable statements in regard to working hours. Most of the questions about hours were 
essentially factual, eliciting quantitative information rather than opinions. 

The structure of the survey was satisfactory. Automatic routing of pathways by the software 
removed the possibility of respondents accidentally answering the wrong questions. Being on 
the one broad topic enabled the survey to have coherence. Experts differ on details such as the 
placement of demographic questions, and nothing glaring stood out in terms of structure. 

The wording of the questions involving opinion was generally clear, which allows confidence 
that the results would be interpreted appropriately. There were a few exceptions in regard to 
clarity, such as the following statement requiring a level of agreement: 

My workload has not increased significantly over the last 5 years. 

Because of the negative phrasing ("has not ... "),some participants could be expected to 
choose "Disagree" because of its negative connotation, when they meant "Agree". But I did 
not notice any other questions like this. 

Some questions relied on certain assumptions for clarity, which may be entirely legitimate but 
are difficult to verify. For example: 

Please estimate how many hours you spend on each of the following activities in an average 
TEA CHING WEEK, to meet the work and performance requirements expected of you by your 
employer. 

To use the information from this question, it needs to be assumed that additional hours are to 
meet work and performance requirements, rather than for some other purpose, such as 
maintaining high standards. 

Statement: 

I have made all the inquiries that I believe are desirable and appropriate and that no matters of 
significance that I regard as relevant have, to my knowledge, been withheld from the Court. 

26/'6 /20 \ b 

Graham Hepworth 

Statistical Consulting Centre 
The University of Melbourne 



Attachment 1 
 

Brief from NTEU 



From: Linda Gale
To: "Graham Hepworth"
Subject: Proposal for engagement as expert witness in FWC proceedings
Date: Friday, 26 August 2016 2:28:00 PM
Attachments: practice_notes_cm7.rtf

Expert Witness Letter.docx
Michael Evans statement and attachments.pdf

Importance: High

Dear Associate Professor Hepworth,
 
Please find attached a brief in relation to the provision of expert witness evidence for Fair
Work Commission proceedings, together with two other attachments – a practice note, a
final signed witness statement from Michael Evans, and attachments thereto.
 
I look forward to receiving your signed report.
 
Sincerely,
Linda Gale
Senior Industrial Officer
Ph 03 9254 1910   Fax 03 9254 1915
Mobile 0414 857 392

    
 

mailto:hepworth@unimelb.edu.au
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FEDERAL COURT OF AUSTRALIA

Practice Note CM 7

EXPERT WITNESSES IN PROCEEDINGS IN THE 

FEDERAL COURT OF AUSTRALIA



Practice Note CM 7 issued on 1 August 2011 is revoked with effect from midnight on 3 June 2013 and the following Practice Note is substituted.



Commencement

1.	This Practice Note commences on 4 June 2013.



Introduction

2.	Rule 23.12 of the Federal Court Rules 2011 requires a party to give a copy of the following guidelines to any witness they propose to retain for the purpose of preparing a report or giving evidence in a proceeding as to an opinion held by the witness that is wholly or substantially based on the specialised knowledge of the witness (see Part 3.3 - Opinion of the Evidence Act 1995 (Cth)).



3.	The guidelines are not intended to address all aspects of an expert witness’s duties, but are intended to facilitate the admission of opinion evidence As to the distinction between expert opinion evidence and expert assistance see Evans Deakin Pty Ltd v Sebel Furniture Ltd [2003] FCA 171 per Allsop J at [676]., and to assist experts to understand in general terms what the Court expects of them.   Additionally, it is hoped that the guidelines will assist individual expert witnesses to avoid the criticism that is sometimes made (whether rightly or wrongly) that expert witnesses lack objectivity, or have coloured their evidence in favour of the party calling them. 



Guidelines

1.	General Duty to the CourtThe “Ikarian Reefer” (1993) 20 FSR 563 at 565-566.

1.1	An expert witness has an overriding duty to assist the Court on matters relevant to the expert’s area of expertise.

1.2	An expert witness is not an advocate for a party even when giving testimony that is necessarily evaluative rather than inferential.

1.3	An expert witness’s paramount duty is to the Court and not to the person retaining the expert. 









2.	The Form of the Expert’s Report Rule 23.13.

2.1	An expert’s written report must comply with Rule 23.13 and therefore must 

	(a)	be signed by the expert who prepared the report; and

	(b)	contain an acknowledgement at the beginning of the report that the expert has read, understood and complied with the Practice Note; and

	(c)	contain particulars of the training, study or experience by which the expert has acquired specialised knowledge; and

	(d)	identify the questions that the expert was asked to address; and

	(e)	set out separately each of the factual findings or assumptions on which the expert’s opinion is based; and

	(f)	set out separately from the factual findings or assumptions each of the expert’s opinions; and

	(g)	set out the reasons for each of the expert’s opinions; and

	(ga)	contain an acknowledgment that the expert’s opinions are based wholly or substantially on the specialised knowledge mentioned in paragraph (c) above See also Dasreef Pty Limited v Nawaf Hawchar [2011] HCA 21.; and

	(h)	comply with the Practice Note.

2.2	At the end of the report the expert should declare that “[the expert] has made all the inquiries that [the expert] believes are desirable and appropriate and that no matters of significance that [the expert] regards as relevant have, to [the expert’s] knowledge, been withheld from the Court.”

2.3	There should be included in or attached to the report the documents and other materials that the expert has been instructed to consider.

2.4	If, after exchange of reports or at any other stage, an expert witness changes the expert’s  opinion, having read another expert’s report or for any other reason, the change should be communicated as soon as practicable (through the party’s lawyers) to each party to whom the expert witness’s report has been provided and, when appropriate, to the Court The “Ikarian Reefer” [1993] 20 FSR 563 at 565.

2.5	If an expert’s opinion is not fully researched because the expert considers that insufficient data are available, or for any other reason, this must be stated with an indication that the opinion is no more than a provisional one.   Where an expert witness who has prepared a report believes that it may be incomplete or inaccurate without some qualification, that qualification must be stated in the report.

2.6	The expert should make it clear if a particular question or issue falls outside the relevant field of expertise.

2.7	Where an expert’s report refers to photographs, plans, calculations, analyses, measurements, survey reports or other extrinsic matter, these must be provided to the opposite party at the same time as the exchange of reports The “Ikarian Reefer” [1993] 20 FSR 563 at 565-566.  See also Ormrod “Scientific Evidence in Court” [1968] Crim LR 240.



3.	Experts’ Conference 

3.1	If experts retained by the parties meet at the direction of the Court, it would be improper for an expert to be given, or to accept, instructions not to reach agreement.   If, at a meeting directed by the Court, the experts cannot reach agreement about matters of expert opinion, they should specify their reasons for being unable to do so. 







J L B ALLSOP

Chief Justice

4 June 2013
















26 August 2016





Associate Professor Graham Hepworth

Statistical Consulting Centre, 

University of Melbourne



By email: hepworth@unimelb.edu.au 



Dear Associate Professor Hepworth, 



Proposal for engagement as an expert witness in Fair Work Commission Proceedings

1. NTEU is representing employees covered by the Higher Education Industry-Academic Staff-Award 2010, Higher Education Industry-General Staff-Award 2010 and Educational Services (Post-Secondary Education) Award 2010 in the four yearly reviews of modern awards currently being conducted by the Fair Work Commission (the Proceedings).

2. NTEU wishes to retain your services to provide an expert opinion in the Proceedings and to be cross-examined (if required).



Background

3. For the purpose of the Proceedings, NTEU has provided evidence of a survey conducted by the Union known as the State of the Uni Survey. 



Scope of work

4. NTEU wishes to retain your services to:

a) Prepare a report (the Report), which is proposed to be an annexure to an affidavit, to be filed with the Fair Work Commission in the Proceedings, by no later than Friday 26 August 2016; and

b) Be available, and willing, to give evidence before the Fair Work Commission in the Proceedings.

In order to allow us to file your report and affidavit by Friday, we will require you to provide us with a copy of your report by no later than 4:00pm on Friday.





Report

5. The NTEU will be conceding in the proceedings that the Survey data set does not provide certainty as to representativeness, to permit that statistically significant conclusions can be drawn as to the quantitative answers provided. Therefore, your expert opinion is only required as to the appropriateness and clarity of the questions, and of the structure of the survey, for trying to elicit genuine and useful responses, as opposed to another purpose, such as for example to elicit responses with a particular slant.  Without derogating from the generality of that request, your opinion in particular is sought on these matters in relation to the questions about academic working hours (questions 41, 42, 43, 44, 45); and for general/professional staff working hours and additional hours worked in excess of ordinary working hours (questions 52, 53, 54).

6. Your opinion contained in the Report is to be based on your consideration of the information contained in the Witness Statement of Michael Evans.

7. If you are unable to provide an opinion in relation to any of the matters set out in paragraph 5 above due to the absence of information, please write to NTEU as a matter of urgency with respect to the additional information you require in order to provide the opinion sought.  

8. If there are other items which in your opinion would be desirable or necessary to provide an opinion on, in addition to those set out in paragraph 7, please write to NTEU as a matter of urgency with respect to such items, setting out the proposed additional item(s) and the reasons why you consider it desirable or necessary to provide an opinion on them.

9. The Report is required to be prepared in accordance with the Federal Court of Australia Practice Note CM7 – Expert Witnesses in Proceedings in the Federal Court of Australia (the Practice Note), a copy of which is enclosed with this letter.

10. The Report is required to include a section that addresses your qualifications, skills, training and experience that enables you to provide your opinion.

11. The Report is required to include a section that records any assumptions that you have made. (To this end, you should assume that all of the matters in the Michael Evans’ Witness Statement are accurate.)

12. The Report is required to include a section that identifies the facts or information upon which you base your opinion, including the paragraph numbers of the Witness Statement or page numbers of associated annexures to that Witness Statement.

13. The Report is required to include a statement that your opinion is wholly or substantially based on your specialised knowledge obtained from your qualifications, skills, training and experience.

14. The Report is required to include a statement that you have read the Practice Note and that you agree to be bound by it.

15. The Report is not to be disclosed to any party without the prior written consent of NTEU.





Yours Sincerely



Linda Gale

National Industrial Officer

National Tertiary Education Union
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26 August 2016 
 
 
Associate Professor Graham Hepworth 
Statistical Consulting Centre,  
University of Melbourne 
 
By email: hepworth@unimelb.edu.au  
 
Dear Associate Professor Hepworth,  
 

Proposal for engagement as an expert witness in Fair Work Commission Proceedings 

1. NTEU is representing employees covered by the Higher Education Industry-Academic Staff-

Award 2010, Higher Education Industry-General Staff-Award 2010 and Educational Services 

(Post-Secondary Education) Award 2010 in the four yearly reviews of modern awards 

currently being conducted by the Fair Work Commission (the Proceedings). 

2. NTEU wishes to retain your services to provide an expert opinion in the Proceedings and to 

be cross-examined (if required). 

 

Background 

3. For the purpose of the Proceedings, NTEU has provided evidence of a survey conducted by 

the Union known as the State of the Uni Survey.  

 

Scope of work 

4. NTEU wishes to retain your services to: 

a) Prepare a report (the Report), which is proposed to be an annexure to an affidavit, to 

be filed with the Fair Work Commission in the Proceedings, by no later than Friday 26 

August 2016; and 

b) Be available, and willing, to give evidence before the Fair Work Commission in the 

Proceedings. 

In order to allow us to file your report and affidavit by Friday, we will require you to provide 

us with a copy of your report by no later than 4:00pm on Friday. 

 

 

mailto:hepworth@unimelb.edu.au


 

2 
 

Report 

5. The NTEU will be conceding in the proceedings that the Survey data set does not provide 

certainty as to representativeness, to permit that statistically significant conclusions can be 

drawn as to the quantitative answers provided. Therefore, your expert opinion is only 

required as to the appropriateness and clarity of the questions, and of the structure of the 

survey, for trying to elicit genuine and useful responses, as opposed to another purpose, such 

as for example to elicit responses with a particular slant.  Without derogating from the 

generality of that request, your opinion in particular is sought on these matters in relation to 

the questions about academic working hours (questions 41, 42, 43, 44, 45); and for 

general/professional staff working hours and additional hours worked in excess of ordinary 

working hours (questions 52, 53, 54). 

6. Your opinion contained in the Report is to be based on your consideration of the information 

contained in the Witness Statement of Michael Evans. 

7. If you are unable to provide an opinion in relation to any of the matters set out in paragraph 

5 above due to the absence of information, please write to NTEU as a matter of urgency with 

respect to the additional information you require in order to provide the opinion sought.   

8. If there are other items which in your opinion would be desirable or necessary to provide an 

opinion on, in addition to those set out in paragraph 7, please write to NTEU as a matter of 

urgency with respect to such items, setting out the proposed additional item(s) and the 

reasons why you consider it desirable or necessary to provide an opinion on them. 

9. The Report is required to be prepared in accordance with the Federal Court of Australia 

Practice Note CM7 – Expert Witnesses in Proceedings in the Federal Court of Australia (the 

Practice Note), a copy of which is enclosed with this letter. 

10. The Report is required to include a section that addresses your qualifications, skills, training 

and experience that enables you to provide your opinion. 

11. The Report is required to include a section that records any assumptions that you have made. 

(To this end, you should assume that all of the matters in the Michael Evans’ Witness 

Statement are accurate.) 

12. The Report is required to include a section that identifies the facts or information upon which 

you base your opinion, including the paragraph numbers of the Witness Statement or page 

numbers of associated annexures to that Witness Statement. 

13. The Report is required to include a statement that your opinion is wholly or substantially 

based on your specialised knowledge obtained from your qualifications, skills, training and 

experience. 

14. The Report is required to include a statement that you have read the Practice Note and that 

you agree to be bound by it. 
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15. The Report is not to be disclosed to any party without the prior written consent of NTEU. 

 

 

Yours Sincerely 

 
Linda Gale 
National Industrial Officer 
National Tertiary Education Union 
 

 

 

 



Attachment 2 
 

Michael Evans Witness Statement 







































































































































Attachment 3 
 

Practice Note 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 7 

EXPERT WITNESSES IN PROCEEDINGS IN THE  
FEDERAL COURT OF AUSTRALIA 

 

Practice Note CM 7 issued on 1 August 2011 is revoked with effect from midnight on 3 June 
2013 and the following Practice Note is substituted. 
 
Commencement 
1. This Practice Note commences on 4 June 2013. 
 
Introduction 
2. Rule 23.12 of the Federal Court Rules 2011 requires a party to give a copy of the following 

guidelines to any witness they propose to retain for the purpose of preparing a report or 
giving evidence in a proceeding as to an opinion held by the witness that is wholly or 
substantially based on the specialised knowledge of the witness (see Part 3.3 - Opinion of 
the Evidence Act 1995 (Cth)). 

 
3. The guidelines are not intended to address all aspects of an expert witness’s duties, but are 

intended to facilitate the admission of opinion evidence1, and to assist experts to 
understand in general terms what the Court expects of them.   Additionally, it is hoped that 
the guidelines will assist individual expert witnesses to avoid the criticism that is 
sometimes made (whether rightly or wrongly) that expert witnesses lack objectivity, or 
have coloured their evidence in favour of the party calling them.  

 
Guidelines 
1. General Duty to the Court2 
1.1 An expert witness has an overriding duty to assist the Court on matters relevant to the 

expert’s area of expertise. 
1.2 An expert witness is not an advocate for a party even when giving testimony that is 

necessarily evaluative rather than inferential. 
1.3 An expert witness’s paramount duty is to the Court and not to the person retaining the 

expert.  
 
 
 
 
                                                 
1 As to the distinction between expert opinion evidence and expert assistance see Evans Deakin Pty Ltd v Sebel 
Furniture Ltd [2003] FCA 171 per Allsop J at [676]. 
2The “Ikarian Reefer” (1993) 20 FSR 563 at 565-566. 
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2. The Form of the Expert’s Report3 
2.1 An expert’s written report must comply with Rule 23.13 and therefore must  
 (a) be signed by the expert who prepared the report; and 
 (b) contain an acknowledgement at the beginning of the report that the expert has 

read, understood and complied with the Practice Note; and 
 (c) contain particulars of the training, study or experience by which the expert has 

acquired specialised knowledge; and 
 (d) identify the questions that the expert was asked to address; and 
 (e) set out separately each of the factual findings or assumptions on which the 

expert’s opinion is based; and 
 (f) set out separately from the factual findings or assumptions each of the expert’s 

opinions; and 
 (g) set out the reasons for each of the expert’s opinions; and 
 (ga) contain an acknowledgment that the expert’s opinions are based wholly or 

substantially on the specialised knowledge mentioned in paragraph (c) above4; 
and 

 (h) comply with the Practice Note. 
2.2 At the end of the report the expert should declare that “[the expert] has made all the 

inquiries that [the expert] believes are desirable and appropriate and that no matters of 
significance that [the expert] regards as relevant have, to [the expert’s] knowledge, been 
withheld from the Court.” 

2.3 There should be included in or attached to the report the documents and other materials 
that the expert has been instructed to consider. 

2.4 If, after exchange of reports or at any other stage, an expert witness changes the expert’s  
opinion, having read another expert’s report or for any other reason, the change should be 
communicated as soon as practicable (through the party’s lawyers) to each party to whom 
the expert witness’s report has been provided and, when appropriate, to the Court5. 

2.5 If an expert’s opinion is not fully researched because the expert considers that insufficient 
data are available, or for any other reason, this must be stated with an indication that the 
opinion is no more than a provisional one.   Where an expert witness who has prepared a 
report believes that it may be incomplete or inaccurate without some qualification, that 
qualification must be stated in the report. 

2.6 The expert should make it clear if a particular question or issue falls outside the relevant 
field of expertise. 

2.7 Where an expert’s report refers to photographs, plans, calculations, analyses, 
measurements, survey reports or other extrinsic matter, these must be provided to the 
opposite party at the same time as the exchange of reports6. 

 

                                                 
3 Rule 23.13. 
4 See also Dasreef Pty Limited v Nawaf Hawchar [2011] HCA 21. 
5 The “Ikarian Reefer” [1993] 20 FSR 563 at 565 
6 The “Ikarian Reefer” [1993] 20 FSR 563 at 565-566.  See also Ormrod “Scientific Evidence in Court” [1968] 
Crim LR 240 
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3. Experts’ Conference  
3.1 If experts retained by the parties meet at the direction of the Court, it would be improper 

for an expert to be given, or to accept, instructions not to reach agreement.   If, at a meeting 
directed by the Court, the experts cannot reach agreement about matters of expert opinion, 
they should specify their reasons for being unable to do so.  

 
 
 

J L B ALLSOP 
Chief Justice 
4 June 2013 
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