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IN THE FAIR WORK COMMISSION 
 
 

       Matter No:  
AM2016/13 

FOUR YEARLY REVIEW OF MODERN AWARDS 
ANNUALISED SALARIES 

 
Party: 

AUSTRALIAN HOTELS ASSOCIATION 
ACCOMMODATION ASSOCIATION OF AUSTRALIA  

MOTOR INN AND MOTEL ACCOMMODATION ASSOCIATION 
 
 
 
 
 
 

SUBMISSIONS IN REPLY TO UNITED VOICE 
 

1. These submissions are made on behalf of the Australian Hotels Association, the 

Accommodation Association of Australia and the Motor Inn and Motel Accommodation 

Association (collectively “the Associations”) in reply to submissions filed on behalf of 

United Voice, dated 10 October 2016 insofar as they apply to the Hospitality Industry 

(General) Award 2010 (“the Hospitality Award”). 

 

2. United Voice has sought to vary clause 27.1 of the Hospitality Award to incorporate a 

review of annualised salary arrangements every six months.  

 

3.  The Associations oppose the variation sought by United Voice.  

 

THE PROCEEDINGS – 4 YEARLY REVIEW OF MODERN AWARDS 

 

4. The Fair Work Commission (“the Commission”) must conduct a 4 Yearly Review of 

Modern Awards as soon as practicable after each 4th anniversary of the commencement of 

modern awards (see s.156 (1) of the Fair Work Act 2009 (“the FW Act”)). 
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5. The 4 Yearly Reviews of Modern Awards are “the principal way in which a modern award 

is maintained as a fair and relevant safety net or terms and conditions” (see the 

Explanatory Memorandum to the Fair Work Bill 2008 at [600]). 

 
6. In a 4 Yearly Review of Modern Awards, the Commission must review all modern awards 

and may make, inter alia, one or more determinations varying modern awards (see s.156 

(2) (b) (i) of the FW Act).  

 

7. The conduct of a 4 Yearly Review necessitates the performance or exercise of the 

Commission’s modern award powers (see s.134 (2) (a) of the FW Act; 4 Yearly Review of 

Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788 (“the 

Jurisdictional Issues Decision”) at [17] and [29]). 

 

8. Where the Commission is exercising modern award powers, the modern awards objective 

applies (see s.134 (2) (a) of the FW Act; the Jurisdictional Issues Decision at [29]) and the 

Commission must also take into account the objects of the FW Act (see s.3 and s.134 (2) 

(a) of the FW Act). 

 
9. While the Commission has considerable discretion in relation to the process by which a 4 

Yearly Review is to be conducted (see 4 yearly review of modern awards [2014] FWC 

8583 at [17]), the Commission must ensure each modern award is reviewed in its own right 

before a Full Bench (see ss.156 (1) and 156 (5) of the FW Act). The Commission is not 

prevented from reviewing two or more modern awards simultaneously (see s.156 (5) of the 

FW Act). 

 

10. In National Retail Association v Fair Work Commission [2014] FCAFC 118, the Full Court 

of the Federal Court of Australia held: 

 
“[T]he purpose of the requirement to review a modern award “in its own right” is to 

ensure that the review is conducted by reference to the particular terms and the 

particular operation of each particular award rather than by a global assessment 

based upon generally applicable considerations. In other words, the requirement is 
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directed to excluding extra-award considerations.” ([2014] FCAFC 118 at [85]) 

(Emphasis Added) 

 

11. These proceedings are part of the first 4 Yearly Review of Modern Awards. In conducting 

this 4 Yearly Review (“the Review”), the Commission has identified that a “broader review 

of all annualised salary terms is required” (see 4 yearly review of modern awards – 

Annualised salaries [2016] FWC 3520 at [11]).  

 

12. Notwithstanding that the Commission is conducting a broader review of annualised salary 

terms, different outcomes in different modern awards may be achieved. In the Jurisdictional 

Issues Decision at [33]-[34], a Full Bench of the Commission identified:  

 

“.....The need to balance the competing considerations in s.134 (1) and the diversity in 
the characteristics of the employers and employees covered by different modern awards 
means that the application of the modern awards objective may result in different 
outcomes between different modern awards....... there may be no one set of provisions 
in a particular award which can be said to provide a fair and relevant safety net of 
terms and conditions. Different combinations or permutations of provisions may meet 
the modern awards objective.”  (Emphasis Added) 
 
 

13. This was reinforced by the Commission at the time the broader review of annualised salary 

terms was identified whereby it was observed that “it should not be assumed that the 

referral of these matters to a Full Bench will result in a standard annualised salary term 

to be included in all awards. The content of particular clauses will be a matter for the Full 

Bench” (see 4 yearly review of modern awards – Annualised salaries [2016] FWC 3520 at 

[14]).  

 

14. Importantly, a modern award can only include terms to the extent that they are necessary 

to achieve the modern awards objective (s.138 of the FW Act).  
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15. In this Review, the Commission is proceeding “on the basis that prima facie, the modern 

award being reviewed achieved the modern awards objective at the time that it was made” 

(Jurisdictional Issues Decision at [60]). 

 

THE MODERN AWARDS OBJECTIVE 

 

16. The modern awards objective is set out at s.134 (1) of the FW Act as follows: 
 

Section 134 The modern awards objective  
 
What is the modern awards objective?  
 
(1) The FWC must ensure that modern awards, together with the National Employment 

Standards, provide a fair and relevant minimum safety net of terms and conditions, 
taking into account: 
 

(a) relative living standards and the needs of the low paid; and 
(b) the need to encourage collective bargaining; and 
(c) the need to promote social inclusion through increased workforce  

participation; and 
(d) the need to promote flexible modern work practices and the efficient and 

productive performance of work; and 
(da) the need to provide additional remuneration for: 

(i) employees working overtime; or  
(ii) employees working unsocial, irregular or unpredictable hours; or 
(iii) employees working on weekends or public holidays; or 
(iv) employees working shifts; and  

(e) the principle of equal remuneration for work of equal or comparable value; 
and 

(f) the likely impact of any exercise of modern award powers on business, 
including on productivity, employment costs and the regulatory burden; and 

(g) the need to ensure a simple, easy to understand, stable and sustainable modern 
award system for Australia that avoids unnecessary overlap of modern awards; 
and 

(h) the likely impact of any exercise of modern award powers on employment 
growth, inflation, and the sustainability, performance and competitiveness of 
the national economy.  

This is the modern awards objective. 
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17. The modern awards objective is directed at ensuring that modern awards, together with the 

National Employment Standards, provide a fair and minimum safety net of terms and 

conditions taking into account the factors set out in s.134 (1) of the FW Act (see 

Jurisdictional Issues Decision at [31]). 

 

18. As none of the matters identified in s.134 (1) of the FW Act have any particular primacy 

over the other, the task of the Commission is to balance those matters and ensure a fair and 

relevant minimum safety net of terms and conditions (see Jurisdictional Issues Decision at 

[32]-[33]). 

 

PROPONENTS OF A VARIATION 

 

19. It is clear that any proponent of a variation must advance a merit argument in support of 

the proposed variation, the extent of which will depend upon the nature of variation sought 

(see Jurisdictional Issues Decision at [60]; 4 yearly review of modern awards – Annual 

Leave [2015] FWCFB 3406 at [21]). 

 

20. Where a significant variation is proposed, “it must be supported by a submission which 

addresses the relevant legislative provisions and be accompanied by probative evidence 

properly directed to demonstrating the facts supporting the proposed variation” (see 

Jurisdictional Issues Decision at [60]; 4 yearly review of modern awards – Annual Leave 

[2015] FWCFB 3406 at [21]). 

 
21. In the review of the Security Services Industry Award 2010, a Full Bench of the 

Commission made the following observation: 

[8] While this may be the first opportunity to seek significant changes to the terms of 
modern awards, a substantive case for change is nevertheless required. The more 
significant the change, in terms of impact or a lengthy history of particular award 
provisions, the more detailed the case must be. Variations to awards have rarely been 
made merely on the basis of bare requests or strongly contested submissions. In order 
to found case for an award variation it is usually necessary to advance detailed 
evidence of the operation of the award, the impact of the current provisions on 
employers and employees covered by it and the likely impact of the proposed changes. 
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Such evidence should be combined with sound and balanced reasoning supporting a 
change (See Re Security Services Industry Award 2010 [2015] FWCFB 620 at [8]).  
 

22. It is clear that submissions and probative evidence in support of a proposed variation must 

be relevant to the particular term/s, and the particular operation of the particular award 

which is the subject of review. 

 

23. This is a critical consideration, as the manner in which particular terms operate within a 

particular award can vary considerably with respect to the characteristics of the industry or 

occupations covered by the particular award. 

 

MODERN AWARDS AND ANNUALISED WAGE ARRANGEMENTS 

 
24. Pursuant to s.139 (1) (f) of the FW Act, a modern award may include a term about 

annualised wages arrangements that:  

 

i. Have regard to the patterns of work in an occupation, industry or enterprise; 

and 

ii. Provide an alternative to the separate payment of wages and other monetary 

entitlements; and 

iii. Include appropriate safeguards to ensure that individual employees are not 

disadvantaged. 

 

CLAUSE 27.1 OF THE HOSPITALITY AWARD 

 

25. Clause 27.1 of the Hospitality Award is an annualised salary arrangement and is set out as 

follows: 

 

27.1 – Annualised Salary (Employees other than Managerial Staff (Hotels)) 

This clause applies to employees other than those classified as Managerial Staff 
(Hotels). 
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(a) As an alternative to being paid by the week according to clause 20 – Minimum 
wages, by agreement between the employer and the employee, the employer may 
pay the employee at a rate equivalent to an annual salary of at least 25% or more 
above the rate prescribed in clause 20 – Minimum wages, times 52 for the work 
being performed. The employer and the individual employee must genuinely make 
the agreement without coercion or duress.  
 

(b) An agreement provided for in subclause 27.1(a) will: 
 

(i) Have regard to the pattern of work in the employee’s occupation, industry 
or enterprise but must not disadvantage the employee involved; and 
 

(ii) Unless the parties otherwise agree, relieve the employer of the requirements 
under clauses 32 – Penalty rates and 33 – Overtime (or other award clauses 
prescribing monetary entitlements, as specified in the agreement) to pay 
penalty rates and/or overtime (or other specified award-derived monetary 
entitlements) that the employer would otherwise be obliged to pay in 
addition to the weekly award wage for the work performed and the hours 
worked by the employee, provided that the salary paid over a year will be 
sufficient to cover what the employee would have been entitled to if all 
award overtime and penalty rate payment obligations (and other monetary 
entitlements specified in the agreement) had been complied with. 
 

(c) Provided further in the event of termination of employment prior to completion of 
a year the salary paid during such period of employment will be sufficient to cover 
what the employee would have been entitled to if all award overtime and penalty 
rate payment obligations had been complied with.  
 

(d) An employee being paid according to this clause will be entitled to a minimum of 
eight days off per four week cycle. If such an employee is required to work on a 
public holiday, they are entitled to paid time off that is of equal length to the time 
worked on the public holiday or the equal length of time worked to be added to their 
annual leave entitlement.  

 
(e) Where payment in accordance with this clause is adopted, the employer must keep 

a daily record of the hours worked by an employee which will show the date and 
start and finish times of the employee for the day. The record must be countersigned 
weekly by the employee and must be kept at the place of employment for a period 
of at least six years.  
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THE CLAIM BY UNITED VOICE 
 

26.  The claim by United Voice seeks the “broad harmonisation of Annualised salary 

arrangements in the Hospitality Awards” and that the “principal additional claim is that 

the period for reconciliations or review should be reduced from 12 months to 6 months” 

(see United Voice Submissions dated 10 October 2016 at [8]-[9]). 

  

27. In support of this claim, and relevant to the Hospitality Award, United Voice submit that: 

 
i. The Hospitality Award does not contain any reconciliation or review provision; 

and 

ii. There is no cap on the hours that can be worked per week under an annualised 

salary arrangement; and 

iii. An employee does not have an express term concerning the right to refuse to 

work additional hours. 

  

28. In addition to this, the submissions of United Voice seem to infer that employees paid an 

annualised salary arrangement do not have access to time and wages records. 

 

29. In support of these submissions, United Voice seek to rely on the witness statement of Mr. 

Jun Yuan dated 31 October 2016. 

 

30. We respond to each of these matters below. 

 

Reconciliation and Review Provision 

 

31. As stated above, and despite their “principal additional claim” seeking to reduce the period 

of reconciliation from 12 months to 6 months, the submissions of United Voice quite 

perplexingly assert that clause 27.1 of the Hospitality Award does not contain any 

reconciliation or review provision (see United Voice Submissions dated 10 October 2016 

at [7], [16] and [36]). 
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32. This submission errs in that it fails to acknowledge the positive obligation to ensure that 

the salary paid over each year is “sufficient to cover what the employee would have been 

entitled to if all award overtime and penalty rate payment obligations (and other monetary 

entitlements specified in the [salary arrangement] agreement) had been complied with” 

(see clause 27.1 (b) of the Hospitality Award).   

 
33. In circumstances where a salary is not sufficient to cover what the employee would have 

otherwise been entitled to, an underpayment arises, the rectification of which is able to be 

sought in the same manner as an underpayment occurring to an employee who is not paid 

an annualised salary arrangement.  

 
34. United Voice also submit that there is no safeguard in circumstances where an employee 

is “terminated before the completion of a review period” (see United Voice Submissions 

dated 10 October 2016 at [37]). 

 
35. This submission also errs in that it fails to acknowledge the positive obligation to ensure 

that where an employee’s employment is terminated prior to the completion of a year “the 

salary paid during such period of employment will be sufficient to cover what the employee 

would have been entitled to if all award overtime and penalty rate payment obligations 

had been complied with” (see clause 27.1 (c) of the Hospitality Award).   

 
36. In terms of seeking a reconciliation or review every 6 months, the submissions of United 

Voice do not provide any probative evidence or analysis as to how the current requirements 

are not achieving the modern awards objective or as to why a 6 month reconciliation or 

review is necessary and how it would operate in circumstances where employers may be 

subject to high and low seasons across a period of up to 12 months.  

 

Maximum Weekly Hours   

 

37. United Voice submit that the Hospitality Award does not “provide for any clear statement 

that the maximum weekly hours of a full time employee should be generally 38 hours per 
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week” and that “there is no cap on the hours that can be worked per week under an 

annualised salary arrangement” (see United Voice Submissions dated 10 October 2016 

at [18] & [68]). 

 

38. This submission fails to acknowledge the operation of the FW Act and in particular the 

interaction between modern awards and the National Employment Standards (see s.55 of 

the FW Act and clause 6 of the Hospitality Award). 

 
39. The National Employment Standards clearly set maximum weekly hours for full-time 

employees at 38 hour per week plus reasonable additional hours (see s.62 of the FW Act). 

 
40. The Hospitality Award permits a full-time employee’s 38 hours per week to be averaged 

(see clauses 11 and 29 of the Hospitality Award). 

 
41. While there is no express or absolute “cap”, the combination of maximum weekly hours, 

and the positive obligation to ensure the salary is sufficient to cover what the employee 

would have otherwise been entitled to establish an appropriate safeguard.  

 

Refusal to Work Additional Hours 

 

42. A further aspect of United Voice’s assertion regarding the alleged deficiency of the 

annualised salary arrangement in clause 27.1 of the Hospitality Award is the absence of an 

express provision concerning the right to refuse to work additional hours (see United Voice 

Submissions dated 10 October 2016 at [5], [18], [63] & [68]). 

 
43. It is abundantly clear in the FW Act and the Hospitality Award that an employee can refuse 

to work additional hours if they are unreasonable (see s.62 (2) of the FW Act and clause 

33.1 (b) of the Hospitality Award).  

 
44. United Voice have not adequately explained how a further provision would assist, in 

circumstances where the existing annualised salary arrangement provision specifically 

deals with clause 33 of the Hospitality Award.  
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Access to Time and wages Records 

 

45. The submissions of United Voice seem to infer that employees to whom an annualised 

salary arrangement applies do not have access to time and wages records (see United Voice 

Submissions dated 10 October 2016 at [6]).  

 

46. The Hospitality Award requires employers to retain time and wages records, specifying 

start and finish times for employees to whom an annualised salary arrangement applies 

(see clause 27.1 (e) of the Hospitality Award). 

 
47. In terms of access to time and wages records, the FW Act requires an employer to “make 

a copy of an employee record available for inspection and copying on request by the 

employee or former employee to whom the record relates” (see s.535 of the FW Act and 

clause 3.42 of the Fair Work Regulations 2009). 

 

48. In this respect it is noted that the witness statement of Mr. Yuan annexes records specifying 

start and finish times.   

 

EVIDENCE OF MR. JUN YUAN 

 

49. The evidence of Mr. Yuan is that he was employed under the Hospitality Award and 

classified as a cook (tradesperson) grade 3 (see Statement of Jun Yuan dated 31 October 

2016 at [16]). 

 
50. Mr. Yuan provides some detail regarding his working arrangements for the period of 1 

July 2015 to 30 June 2016, including the total amount of income earned from the 

nominated employer, and various time sheets and payslips (see Statement of Jun Yuan 

dated 31 October 2016 at [18]-[28]). 

 
51. The minimum wages applicable for Mr. Yuan’s classification under the Hospitality Award 

from the first full pay period commencing on or after 1 July 2015, were $20.13 per hour 

or $764.90 per week (see Fair Work Commission Determination PR566676). 
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52. Pursuant to clause 27.1 of the Hospitality Award, the minimum annualised salary that 

could be paid to Mr. Yuan during that period was $49,719.00 ($764.90 x 1.25 x 52). 

 
53. In his statement at Annexure A, Mr. Yuan annexes a PAYG Summary which discloses he 

was paid an amount of $52,399.00 during the 2015/2016 financial year, an amount of 

$2680.00 in excess of the minimum annualised salary amount.  

 
54. Neither Mr. Yuan in his statement, or United Voice in their submissions, have 

demonstrated that the amount paid to Mr. Yuan during this period was not sufficient to 

cover what he would have been entitled to if all award overtime and penalty rate payment 

obligations had been complied with (see clause 27.1 (b) of the Hospitality Award).  

 

UNITED VOICE SUBMISSIONS PARAGRAPHS 40-61 

 

55. The submissions of United Voice at paragraphs 40-61 are directed at issues relating to the 

level and setting of minimum wages; and the application and rate of penalty rates and 

overtime.  

 
56. The Associations submit that these matters are not relevant to the issue before the 

Commission for the following reasons: 

 
i. Each of these matters is specifically dealt with in the Hospitality Award; 

ii. Each of these matters are currently, or have been annually, subject to review by 

the Commission; and 

iii. The purpose of these proceedings is to review the annualised salary provision 

in clause 27.1, which provides an alternative payment method to the manner 

expressed under those specific clauses. 
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CLAUSE 27.2 OF THE HOSPITALITY AWARD  

 

57. It is noted that the draft determination includes proposed variations to clause 27.2 of the 

Hospitality Award.  

 

58. Contrary to the directions issued by the Commission on 5 September 2016, United Voice 

has not provided any comprehensive written submissions or any other evidence or 

documentary material in support of this proposed variation.  

 
59. The Associations submit that the existing provision provides appropriate safeguards 

consistent with the modern awards objective.  

 

CONCLUSION 
 

60. The Associations submit that the claim by United Voice as it applies to the Hospitality 

Award should be refused.  
 

For the Australian Hotels Association, the Accommodation Association of Australia and 

the Motor Inn and Motels Accommodation Association 
 

23 November 2016  


