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1. These submissions are made in response to the submissions filed by United Voice dated 10 

October 2016, in accordance with the Fair Work Commission’s directions dated 5 September 

2016. 

 

2. We outline in these submissions RCI’s response to United Voice’s claims to amend clause 

28.2 of the Restaurant Industry Award 2010 as outlined in its proposed draft determination.  

RCI opposes the majority of United Voice’s claims.  

 
3. In making its claim, the United Voice seeks to harmonise the hospitality awards, save for its 

claim in respect of the Clubs Industry Award 2010, which it no longer seeks to pursue. The 

changes sought are to implement: 

 
(a) an obligation on the part of the employer to conduct reconciliation of hours worked 

after six months and the amount of pay the employee would have received under the 

award, and payment to the employee of any shortfall in wages received – subclause 

28.2(i) and (iii) of the draft determination; 

 
(b) an obligation on the part of the employer to conduct a review upon termination of 

employment before the expiry of a six month employment term – subclause 28.2(ii) 

of the draft determination; 

 

(c) an employee’s right to refuse to work additional hours – subclause 28.2(iv) of the 

draft determination; 

 

(d) record keeping obligations on the part of the employer – subclause 28.2(v) of the 

draft determination; 

 

(e) an ability for employees to inspect their employment records maintained by 

employers – subclause 28.2(vii) of the draft determination;  

 

(f) a change of wording, to replace “reconciliation” with “review” in line with the plain 

English proposal by the Commission 
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4. In relation to paragraph 3(a), United Voice acknowledged that the Restaurant Industry 

Award 2010 is currently the only hospitality award that contains a provision of this type. RCI 

opposes the shortening of the period of reconciliation from twelve months to six months, on 

the basis that the industry is subject to seasonal demands and any reconciliation conducted 

prior to the expiry of a twelve-month period of employment would not accurately reflect or 

apportion wages earned over a six-month period, as compared to a twelve-month period of 

employment.  There are times of the year when employees are likely to work more hours, 

compared to other less busy times of the year when labour demand decreases, and employees 

are not required to work as many hours. 

 

5. Recent studies conducted by the Australian Bureau of Statistics show that in respect of the 

café, restaurant and catering industry, there are certain months of the year when businesses 

tend to be more busy, compared to other less busy months, as identified in the tables below.  
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SOURCE: ABS 8501.0 Retail Trade, Australia 

 

6. A recent study conducted by Deloitte of the labour workforce in the hospitality and tourism 

industry found that fifty-nine percent of businesses reported as being seasonal.1 

 

7. RCI opposes the changes proposed as outlined in paragraph 3(b) above for the same reasons 

outlined in paragraph 4 to 6 above. RCI considers that the current subclause 28.1(b) provides 

a safety net for employees in ensuring that employees are appropriately remunerated in the 

event of a premature termination of employment prior to completion of a year. 

 
8. RCI does not disagree with the requirement to maintain employee record of hours worked, 

to enable employers to conduct annual reconciliations. As acknowledged by United Voice, 

a provision of this type currently exist in clause 28.2 of the Restaurant Industry Award 2010.  

 

9. RCI opposes the proposed amendment referred to in paragraph 3(c) above, on the basis that 

this would open up an opportunity for employees to unreasonably refuse to work additional 

hours. As mentioned above, as the industry is subject to seasonal demands, during certain 

periods of the year when businesses are likely to be busy, employers may require the 

flexibility for employees to work additional hours. Any such requirement would be 

                                                           
1 Deloitte Access Economics: Australian Tourism Labour Force Report: 2015-2020, Australian Trade Commission, 

Austrade, October 2015, p. 63. 
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compensated for by making annual adjustments to employees’ remuneration, as currently 

provided for under clause 28.1(a) of the Restaurant Industry Award 2010, and by allowing 

employees to work less hours during less busy periods.  

 
10. RCI does not oppose the proposed amendments outlined in paragraph 3(d)-(f) above. 

 
11. RCI disagrees with United Voice’s contention outlined in paragraph 39 of its submissions, 

which states that the changes proposed are limited in scope and will not affect the flexibility 

of full-time employment or increase the regulatory burden on employees. United Voice’s 

proposal to shorten the period when reconciliation is to occur would significantly increase 

the administrative burden associated with half yearly reconciliation. This would particularly 

affect small business owners, who are largely owner operators with very limited resources. 

 

12. In response to paragraph 49 of United Voice’s submissions, relating to evidence provided by 

Dr Muurlink, it is noted that in the Part-time and Casual employment common issues, Dr 

Muurlink in fact conceded under cross examination that his evidence was largely based on 

overseas material and not on any data relating to the hospitality industry in Australia.2 

 
13. It is noted that United Voice has filed two witness statements in support of its claim in these 

proceedings.  In relation to the evidence of Mr Jun Yuan, relied upon by United Voice, it is 

noted that Mr Yuan is in fact employed under the Hospitality Industry (General) Award 2010 

and his evidence has no significance to the changes proposed in respect of the Restaurant 

Industry Award 2010.  

 
14. In relation to the second witness statement, we understand that a confidentiality order applies 

in respect of the second witness statement filed by United Voice, and this statement is not 

available on the Fair Work Commission website. As RCI has not been served with this 

statement, we have come to the same conclusion and consider that the second witness 

statement also does not have any relevance to United Voice’s claim to vary the Restaurant 

Industry Award 2010.   

 
                                                           
2 Transcript dated 16 August 2016 at PN1431. 
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15. It is noted that United Voice has filed no other evidence it seeks to rely on to support its 

claim to amend the Restaurant Industry Award 2010. 

 
16. It is further noted that United Voice has again proposed to group together all hospitality 

awards in making its claims, as it did in the Casual Employment common matter.  RCI does 

not agree that it is appropriate to harmonise the hospitality awards, due to the different nature 

and operational requirements of the industries.  The Commission must dispense with the 

procedural requirement to review each award in its own right, having regard to each 

particular award’s terms and operation: 

 
“…The purpose of the requirement to review a modern award “in its own 

right” is to ensure that the review is conducted by reference to the 

particular terms and the particular operation of each particular award 

rather than by a global assessment based upon generally applicable 

considerations. In other words, the requirement is directed to excluding 

extra-award considerations. It is not directed to the manner in which intra-

award considerations are to be dealt with.”3 

 

17. We rely on our submissions filed in these proceedings dated 17 October 2016, in respect of 

the legislative requirements that the Commission is guided by in the four yearly review of 

modern awards.4 

 
18. For the reasons outlined above, save for the matters outlined in paragraph 9 above, RCI is of 

the view that United Voice has not met the prescribed legislative requirements in this review, 

to satisfy the Commission that the changes proposed should be made. 

 

Restaurant & Catering Industrial 

                                                           
3 National Retail Association v Fair Work Commission [2014] FCAFC 85. 
4 Fair Work Commission: Four Yearly Review of Modern Awards (Matter No.: AM2016/13 – Restaurant and Catering 

Industrial, Submissions, 17 October 2016. 


