
FAIR WORK COMMISSION 

REPLY SUBMISSIONS OF THE RAIL TRAM AND BUS INDUSTRY UNION 

AM2016/13- Annualised Salaries 

1. Th is is a response to the Submissions in support of draft determination in relation to 
annualised salary clause in the Rail Industry Award 2010 on behalf of Aurizon, 
Australian Rail Track Corporation, Brookfield Rail Pty Ltd, Metro Trains Melbourne, 
Sydney Trains and V/Line Passenger Pty Ltd ("Rail Employers") dated 10 October 
2016. 

2. The RTBU supports the submissions of the ASU as they pertain to the Rail Industry 
Award filed on 2 November 2016. 

3. The RTBU opposes the application by the Rail Employers to vary 18.1 of the Modern 
Rail Award, but does not oppose the application to vary clauses 18.4 and 18.5. 
These submissions only deal with the variation of clause 18.1 . 

Background 

4. In the first AIRC Full Bench Statement regarding Award Modernisation annualised 
salaries were rejected as a general standard in modern awards as they could 
disadvantage employees with the Full Bench providing the following reasoning : 

'"'[57] We deal now with annua/ised wages and salaries. In our statement of 
12 September 2008 we said: 

'126] A number of parties suggested that annualised wage and salary 
arrangements be included in modern awards. Such arrangements are 
provided for in the Act. [See s.576J(1)(f)]. No substantial case was put 
for inclusion of these arrangements on a general basis and we have 
considered the situation award by award. We do not consider that 
such provisions should be included in modern awards as a matter of 
course. Where there are similar arrangements in a relevant pre-reform 
award or NAPSA, where there is a consensus, or where there is a 
case on the merits based on the nature of the industry or patterns of 
work the situation may be different. Most of the exposure drafts do not 
contain such arrangements." 

[68] A number of parties suggested that annualised wage and salary 
arrangements are a desirable flexibility for employees and should be 
introduced as a matter of course. It was also suggested that the reference to 
such arrangements in the WR Act is a clear indication that such 
arrangements are desirable. There are arguments of convenience which must 
be taken into account. Employers and some employees might prefer the 
predictability of regular uniform payments. It has also been suggested that 
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productivity might improve if a salaried approach is adopted. While there is 
some force in these submissions we are not prepared to adopt annualised 
payment arrangements as a general standard. There are a number of 
reasons. 

[69] Although annualised wage and salary provisions are a common feature 
of workplace agreements they are very rare in the Commission's awards. By 
far the predominant method of calculating entitlements is weekly, based on 
ordinary hours, penalties, overtime etc. This is a system with which 
employees, particularly employees who are safety net dependent, are 
familiar. No doubt many employees arrange their affairs on that basis. While 
employers invoked the need for flexibility there is always the potential for 
employee disadvantage which through fear of reprisal or ignorance 
employees are unable to correct. There are a/so some practical problems 
associated with the concept in industries in which short hour employment is 
common and in which working hours may vary unpredictably. While flexibility 
might be important, when safety net entitlements are at issue employers 
would be required to keep a record of hours in any event to ensure that the 
annualised pay was sufficient to meet those entitlements. Finally, in some 
industries employers may be able to implement annualised pay arrangements 
without breaching the award. We assume that this occurs in many areas of 
employment already. Annual salaries are of course also a feature of many 
workplace agreements. "1 

5. In regards to the Rail Industry Award specifically, annualised salaries were a 
contested issue during award modernisation with both sides proposing annualised 
salaries albeit with different terms. The Full Bench accepted the parties' submissions 
regarding annualised salaries as being a common feature of the industry but 
ultimately the Full Bench agreed with the unions in that any annualised salary should 
only be by agreement between the employer and employee. 2 

6. The RTBU does not agree with the Rail Employers that there is any ambiguity or 
uncertainty in the current drafting of clause 18. An employee is defined in the Modern 
Rail Award 2010 as a "national system employee within the meaning of the Act". 
Section 13 of the Fair Work Act 2009 (Act) defines a national system employee as 
an "individual so far as he or she is employed, or usually employed, as described in 
the definition of national system employee in section 14, by a national system 
employer, except on vocational placement." This definition of employee would 
therefore preclude prospective employees who have not yet commenced 
employment with an employer. 

7. The RTBU contends that this was not an error on the part of the Fair Work 
Commission (Commission) in drafting clause 18. Rather, it was the intention of the 
Commission to limit agreements for annualised salaries between a national systems 
employee or 'current' employee and their employer. For the Rai l Employers to now 
create additional categories within the definition of "employee" would create 
additional ambiguity and not be in accordance with the intention of the Act. 

8. In addition to the plain language drafting of clause 18, there are additional reasons 
why the Commission should maintain the current meaning of employee in the 
Modern Rail Award. For example, varying the meaning of employee to include 
prospective employees may disadvantage such employees. This is because 
employees may not understand or be aware of the alternative options available to 
them. This would include the various benefits such as penalty and overtime rates and 
allowances under the enterprise agreement or state or federal award. It may also 
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prejudice employees who do not wish to enter into an annualised salary arrangement 
from gaining employment with an employer who preferences annualised salary 
arrangements. Lastly, it may create a two-tiered system with employees who work 
side by side receiving different pay conditions despite the intention of the national 
framework itself. 
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