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IN THE FAIR WORK COMMISSION 
 
Matter No: AM2016/13 
 
Section 156 - Four Yearly Review of Modern Awards - Annualised Salaries 
 
 

SUBMISSION IN REPLY  

UNITED VOICE 

I – Introduction and background 

1. This submission is made pursuant to the direction of Vice President Hatcher of 5 September 

2016. It is made in reply to the submissions and draft determinations filed by Restaurant and 

Catering Industrial (‘RCI’) in relation to the Restaurant Industry Award 2010 (‘Restaurants 

Award’); and by Australian Industry Group (‘AIG’) in relation to the Health Professionals and 

Supported Services Award 2010 (‘HPSS Award’).  United Voice opposes both claims.  

2. Annualised salaries are a feature of a minority of modern awards. There is no test case standard 

for annualised salaries, and so no established principles guiding how they should operate and 

where they should be implemented. No party has advanced an argument for a test case in these 

proceedings. Any argument that a change should be made to a particular award due a precent in 

another award is unsustainable without specific evidence of the patterns of work and 

operational requirements that make annualised salaries a necessity to provide a fair and relevant 

safety net in the industry covered by the modern award in question.  

3. Annualised salary arrangements vary significantly between awards and some are incomplete 

and susceptible to abuse by employers. Without strong protections for employees, annualised 

salary provisions will not provide a fair and relevant safety net because they will allow an 

employer to circumvent many award conditions and the National Employment Standards 

(‘NES’).  

4. There must be clear procedures for review and reconciliation of annualised salary arrangements 

to ensure that an employee on an annualised salary arrangement enjoys the safety net conditions 

set by the applicable modern award. This is the only possible incentive for an employer to set 

an annualised salary that is appropriate for the actual hours worked by the employee.  

5. These considerations are particularly important in the context of the Commission’s obligation 

to consider the need for modern awards to provide additional remuneration for employees 

working overtime, unsocial, irregular or unpredictable hours, weekends, public holidays and 
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shifts. This invites fresh consideration of any annualised salary arrangement made before the 

commencement of s 134 (da) on 1 January 2014.  

II – Health Professionals and Support Services Award 2010 

6. AIG is seeking the inclusion of an annualised salary arrangement in the HPSS Award. United 

Voice opposes AIG’s claims. Wages are the appropriate method to pay the employees covered 

by this award.  

United Voice’s coverage 

7. United Voice has coverage of support services employees in Western Australia, South 

Australia, Queensland, the Northern Territory and the Australian Capital Territory. Hospital 

employees in our membership include support services employees such as personal care 

attendants; health services assistants; orderlies; therapy aides; caterers; cleaners; laundry 

employees; security officers; and sterilisation employees. The majority of this membership is 

employed in public and private hospitals.  

8. United Voice also has coverage of health professionals such as pathologists.  

AIG’s arguments 

9. AIG advances the following arguments in support of its application: 

a. annualised salary provision will benefit employers and employees by ensuring that 

wages are paid in regular amounts over the course of the year, where there would be 

significant fluctuations in wages due to changing hours of work and shift patterns; 

b. other modern awards covering similar employees contain annualised salary 

arrangements and so there is no rationale not to include annualised salary 

arrangement in the HPSS Award; and 

c. there are no jurisdictional matters which would prevent the Commission from varying 

the HPSS Award in the manner sought by AIG. 

10. United Voice rejects AIG’s arguments. First, annualised salaries are not an appropriate method 

of remuneration in the health industry. The majority of employees covered by this Award will 

be employed in hospitals. These are large institutions that operate 24 hours each day, each day 

of the week. Hospital employees usually work according to complex rosters, with different 

penalty rates and loadings applicable at different times. Unlike other professional, managerial 

or supervisory employees, the workers covered by the HPSS Award could be working at any 
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time of day and on any day of the week. Overtime hours are common, as hospitals bring on 

more staff at short notice to meet demand. Given the complexity of rostering, we doubt it will 

be possible for an employer to accurately predict the amount of money that would compensate 

for the hours actually worked. Moreover, even with proper review provisions, it will be very 

difficult to accurately assess whether or not a person has been underpaid over the course of a 

year.  

11. Contrary to AIG’s assertion, it would be unfair to an employee covered by the HPSS Award to 

be paid under an annualised salary. Given the complexity of the annual review, it would almost 

certainly be easier for an employer pursuing compliance to simply pay wages. The proposed 

variation may actually assist an employer to circumvent award entitlements to penalty rates and 

overtime.  

12. Second, simply because something is permitted does not necessarily mean it must be included 

in a modern award. As noted by the Preliminary Issues Full Bench decision,1 the Commission 

must be satisfied that any variation to a modern award in this review is necessary to achieve the 

modern award objectives.2 Since AIG’s proposed variations are substantive, any case for 

change must be accompanied by probative evidence properly directed to demonstrating the 

facts supporting the proposed variation.3 

13. What is ‘necessary’ in a particular case is a value judgment based on an assessment of the 

considerations in s.134 (1), having regard to the submissions and the evidence directed to those 

considerations.4 Further, the Commission should recognise a distinction between that which is 

‘necessary’ and that which is ‘merely desirable’.5 AIG has provided no evidence to suggest that 

the variations it seeks are necessary rather than simply (if only from AIG’s perspective) 

desirable. 

14. AIG has noted that a number of other modern awards with professional, managerial and 

supervisory classifications include annualised salary provisions. This fact is irrelevant in the 

review of the HPSS Award. Section 156(5) provides that in a review each modern award is 

reviewed ‘in its own right’. The Commission should review the award by reference to the 

                                                           
1  Re Four Yearly Review of Modern Awards – Preliminary Jurisdictional Issues [2014] FWCFB 1788, 
 (2014) 241 IR 189 (Jurisdictional Issues Decision), [60]. 
2  Fair Work Act s 138. 
3  Jurisdictional Issues Decision. [36]; 4 Yearly Review of Modern Awards: Security Services Industry 
 Award 2010 (AM2014/89) [2015] FWCFB 620, [8] (Watson VP, Kovacic DP, Roe C); Jurisdictional 
 Issues Decision, [60]. 
4  Jurisdictional Issues Decision, [36]. 
5  Shop, Distributive and Allied Employees Association v National Retail Association (No 2) [2012] 205 
 FCR 227; 219 IR 382. 
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particular terms and operation of that award, rather than make a global assessment based on 

generally applicable considerations.6 As noted above, this assessment requires the proponents 

of change to support their application with submissions and probative evidence. AIG has not 

filed any such evidence. Further, if AIG is seeking to establish annualised salaries as a general 

award condition, it should run a test case.  

15. Finally, AIG have filed no evidence in support of their application. The change they have 

proposed is significant and will have substantial repercussions in the industry. It is not the type 

of ‘self-evident’ changed identified by the Commission in the Jurisdictional Issues decision 

that may be determined with little formality. As the proponent, AIG must provide the 

Commission with evidence supporting its application.  

16. The Commission should not make the variations proposed by AIG.  

III – Restaurant Industry Award 2010 

17. RCI is seeking to vary the Restaurants Award to include annual leave loading in the list of 

entitlements in cl 28.1(a) that are not paid if the employee is paid under an annualised salary 

arrangement.  

18. United Voice opposes RCI’s application for several reasons. First, the inclusion of annual leave 

loading in the annualised salary arrangement would defeat the purpose of annual leave loading, 

which is to provide an incentive to both the employer and the employee to take annual leave. If 

the amount is rolled into the annualised salary, this would diminish the incentive for the 

employee to maximise their income by taking leave, and weaken the financial pressure on the 

employer to grant the employee leave. By weakening this condition, the fair and relevant safety 

net for restaurant industry workers would be weakened.  

19. Second, the inclusion of leave loading in the annualised salary arrangement would be difficult 

to administer correctly and would add to the administrative burden placed on the employer. It is 

doubtful that this provision would have any benefit to an award-compliant employer. We can 

only imagine that the purpose of the application is to subvert the annual leave loading 

provisions of the Award.  

20. Thirdly, the changed proposed by RCI is significant. It would fundamentally transform the way 

in which leave loading is paid under the Restaurants Award. Apart from the practical 

difficulties the proposed variation would create, the proposed variation would disconnect 

annual leave loading from annual leave.  

                                                           
6  National Retail Association v Fair Work Commission [2014] FCAFC 118, [85]. 



5 
 

21. As noted previously in these submissions, the Commission should proceed on the prima facie 

basis that the modern award being reviewed achieved the modern awards objective at the time 

it was made.7 In the absence of cogent reasons for not doing so, the previous Full Bench 

decisions should be followed.8 The Commission must also be satisfied that the variation 

proposed by RCI is necessary to achieve the modern award objectives.9  

22. RCI have advanced no reasons at all why the Commission should depart from its decision to 

include the current annualised salary provisions at Award Modernisation. It has cited the lack 

of controversy over the inclusion of an annualised salary provision at Award Modernisation, 

but has not advanced any reason why this should be a basis for the Commission to depart from 

the decision of the AIRC in making the Restaurants Award. Simply because something was 

uncontroversial does not mean it does not meet the modern award objective.  

23. RCI has also cited a number of decisions regarding other awards which related to annualised 

salaries. It has not said why these decisions are relevant to the current proceedings or why the 

reasoning in those decisions is applicable to the Restaurants Award. Reasoning regarding one 

award should not be applied to the Restaurants Award without clear reasons specific to the 

restaurant industry, which are supported by evidence. 10 RCI has not made any submissions 

regarding the operation of the restaurant industry. They have advanced no reason why the 

proposed variation is necessary to achieve the modern awards objective. They have not even 

described the problem faced by the industry that the proposed variation would purportedly fix. 

At paragraph 20, RCI have cited a number of matters that the Commission should generally 

consider in the course of award review proceedings, but they have not made any submissions 

regarding the particular circumstances of the restaurant industry that are relevant to this review.   

24. Further, RCI have filed no evidence in support of their claim.  

25. United Voice refers to its submission of 10 October 2016, in particular paragraphs 35 through 

70, which deal with a number of matters specific to the hospitality industry, including the 

restaurants sector, that are relevant to the Commission’s consideration of the modern awards 

objective in this review.  

 
United Voice 

18 November 2016 

                                                           
7  Jurisdictional Issues Decision, [24]. 
8  Jurisdictional Issues Decision, [27]. 
9  Fair Work Act s 138. 
10  National Retail Association v Fair Work Commission [2014] FCAFC 118, [85]. 


