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1. BACKGROUND 

1.1 These submissions relate to the Annualised Salaries common issue proceeding before a 

Full Bench of the Fair Work Commission (Commission) as part of the 4 yearly review of 

modern awards (AM2016/13) (Proceeding).  

1.2 In Directions issued on 5 September 2016, the Commission directed, inter alia, that any 

interested parties which wish to adduce evidence and/or make submissions in reply to any of 

the evidence filed in the Proceedings are required to file such evidence and/or submissions 

by 5.00pm on Friday, 18 November 2016. 

1.3 These submissions are made on behalf of Australian Business Industrial (ABI) and the 

New South Wales Business Chamber Ltd (NSWBC).  ABI is a registered organisation under the 

Fair Work (Registered Organisations) Act 2009. NSWBC is a recognised State registered 

association pursuant to Schedule 2 of the Fair Work (Registered Organisation) Act 2009. 

1.4 ABI and NSWBC appreciate the opportunity to provide the following submissions in relation 

to the Proceeding. 

2. GENERAL COMMENTS ON ANNUALISED SALARIES 

2.1 Before providing submissions in reply to the submissions filed in the Proceeding, we take this 

opportunity to outline ABI and NSWBC’s general support of the 

insertion/retention/enhancement of annualised salaries (AS) provisions in modern awards.  

2.2 The inclusion of AS provisions in modern awards provides considerable benefits to both 

employers and employees. Among these are: 

(a) allowing employers to offer employees a consistent base wage/salary, in the 

knowledge that this will: 

(i) provide both the employer and the employee with greater certainty about 

outgoings/incomings; and 

(ii) avoid/minimise often unpredictable fluctuations in an employee’s earnings 

caused by seasonal and other factors, while at the same time not placing the 

employee any worse off than if they were paid in accordance with base 

rates, allowances etc in accordance with the minimums set out in the 

modern award; 

(b) providing employers and employee with flexibility over and above the limited 

avenues open to both parties under Individual Flexibility Arrangements (IFAs); 

(c) providing employers and employees with greater certainty and stability, in the sense 

that AS provisions can be entered into as part of an employee’s initial terms and 

conditions of employment, as opposed to an IFA, which can only be entered into 

after the employment relationship has commenced, and is terminable by either party 

subject to the prescribed period of notice; and 

(d) simplifying award compliance and administrative/payroll burdens associated with 

allowances, loadings, penalty rates etc, by allowing for an (appropriately calculated) 

“rolled up” rate of pay. 



2.3 In accordance with the above, ABI and NSWBC support in principle the sentiments expressed 

in submissions from a range of employers/employer groups filed in the Proceeding insofar as 

they relate to: 

(a) the insertion/retention of appropriate AS clauses in modern awards; 

(b) the variation of existing AS clauses, to the extent that these amendments are  

consistent with the principles and benefits set out in clause 2.2 above. 

3. SUMMARY OF UNION CLAIMS 

Claims by the Australian Services Union (ASU) 

3.1 The ASU has applied to vary annualised salary clauses in three awards: 

 Clerks - Private Sector Award 2010: clause 17; 

 Contract Call Centre Award 2010: clause 18.5; and 

 Legal Services Award 2010: clause 30, 

to the effect that they: 

(a) are no longer “unilaterally determined by employers”, for example by requiring: 

(i) express agreement of employees separate to their contract of employment, 

similar to IFAs;  

(ii) regular review/reconciliation by employers; and/or  

(iii) particularisation of the components of the relevant award that are rolled up 

and/or information about the methodology used to determine how an 

employee is not disadvantaged by entering into an annualised salary 

arrangement; and 

(b) include adequate safeguards as per some other modern awards, including that the 

 agreement is “genuinely made without coercion or duress”, and in relation to  

 record-keeping requirements imposed on employers. 

Claims by United Voice (UV) 

3.2 UV has applied to vary annualised salary clauses in two (formerly three)1 modern awards, all 

of which are in the hospitality industry: 

 Hospitality Industry (General) Award 2010: clause 27.1; and 

 Restaurant Industry Award 2010: clause 28, 

to the effect that they: 

(a) are broadly harmonised between the above awards; 

(b) include “clear and comprehensive” record keeping obligations in relation to each 

 employee’s hours worked when on annualised salary obligations; 

                                                           
1
 We note that UV withdrew similar claims in relation to the Registered and Licensed Clubs Award 2010 by way 

of letter to the Commission on 15 November 2016. 



(c) include a provision providing a right for employees on annualised salaries to have 

 access and make copies of any daily records of their start and finish times held by 

 their employer;  

(d) require an employer to conduct a reconciliation/review every 6 months, including 

 within 6 months of when an annualised salary arrangement or employment ends, 

 and to pay the difference in any shortfall arising out of same; and 

(e) provide employees on annualised salaries with an express right to refuse 

 unreasonable directions to work additional hours. 

4. RESPONSE TO UNION CLAIMS 

General comments 

4.1 ABI and the NSWBC do not support the ASU and UV claims. 

4.2 While the ASU/UV claims are not seeking to remove annualised salary provisions, their 

proposals would substantially undermine many of the benefits for employers and employees 

associated with annualised salaries, including but not limited to those set out at paragraph 

2.2 above.  

Response to ASU claims 

4.3 The ASU’s claims would essentially have the impact of transforming annualised salary 

arrangements into what would for most intents and purposes be indistinguishable from an 

IFA. 

4.4 ABI and NSWBC refute the ASU’s submissions that the AS clauses in the three modern 

awards set out at paragraph 3.1 above are currently “unilaterally determined by employers”. 

On the contrary, the clauses require express agreement between the employer and 

employees. The fact that this agreement may take the form of a letter of offer/employment 

contract does not have a bearing on voluntariness or otherwise when contracts of 

employment are entered into voluntarily between parties. An AS term is no more 

“unilaterally determined” than a clause within an employment contract confirming hours of 

work, or setting out some other term of employment.  

4.5 As to the balance of the ASU’s claims, ABI and the NSWBC submit that these claims are 

unnecessary and inappropriate in circumstances where the existing AS clauses in the relevant 

modern awards provide appropriate safeguards consistent with the modern awards 

objective.   

Response to UV claims 

4.6 ABI and the NSWBC submit that UV’s claims are unnecessary and inappropriate in 

circumstances where the existing AS clauses in the relevant modern awards provide 

appropriate safeguards consistent with the modern awards objective.   
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