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1. BACKGROUND 

1.1 These further submissions relate to the Annualised Arrangements common issue proceeding 

before a Full Bench of the Fair Work Commission (Commission) as part of the 4 yearly review 

of modern awards (AM2016/13) (Proceeding).  

1.2 In its decision published of 20 February 2018 (Decision), the Commission invited interested 

parties to make further written submissions in relation to whether: 

(a) the Commission’s proposed model clauses in the Decision “are appropriate to be 

adopted as model annualised wage arrangement provisions” (referred to in these 

submissions as ‘Annualised Arrangements’; 

(b) any existing Annualised Arrangements in a modern award should be varied to reflect 

any of the Commission’s proposed model clauses, having regard to the conclusions 

stated in the Decision in relation to the specific claims advanced in the Proceeding; 

(c) any modern award which does not currently contain an Annualised Arrangements 

provision should be varied to include one of the Commission’s proposed model 

clauses; and 

(d) Annualised Arrangements are “capable of having any practical application to part-

time employees (including any proposals to that end)”. 

1.3 These submissions are made on behalf of Australian Business Industrial (ABI) and the 

New South Wales Business Chamber Ltd (NSWBC).  ABI is a registered organisation under the 

Fair Work (Registered Organisations) Act 2009. NSWBC is a recognised State registered 

association pursuant to Schedule 2 of the Fair Work (Registered Organisation) Act 2009. 

2. ANNUALISED ARRANGEMENTS CLAUSES 

2.1 In the Decision at [129] the Commission identified eight conclusions about what is required 

for an Annualised Arrangement to satisfy the modern awards objective. Given that these 

conclusions have influenced the content of the model clauses, ABI and NSWBC intend to 

address each of the conclusions in order to explain the ABI and NSWBC position with respect 

to the model clauses. 

2.2 It is useful firstly to identify the underlying purpose of Annualised Arrangements i.e. the 

benefits afforded by an Annualised Arrangement and why an employer or employee would 

enter into one. This is particularly important in determining how to formulate award 

provisions about Annualised Arrangements given that, as noted by [102] of the Decision,  it is 

not strictly necessary for an Annualised Arrangements provision to be included in a modern 

award in order for an employer and employee to enter into such an arrangement. 

2.3 The purpose of an Annualised Arrangement is well expressed at [101] of the Decision. As 

identified in that paragraph, in allowing employers to pay a fixed amount to an employee, an 

Annualised Arrangement allows employers an increased degree of administrative simplicity, 

avoiding the necessity of the keeping and calculating of precise hours of work (at least 

contemporaneously) while at the same time managing regularity of cash flow and labour 

costs. The Full Bench also identifies that an Annualised Arrangement removes the incentive 

for employees of dragging out performance of work in order to obtain overtime. 
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2.4 The Commission also identified the benefits for employees, being the security of a fixed and 

certain remuneration amount each pay period which would allow certainty in respect of 

budgeting and obtaining finance, regardless of the variability of work. 

2.5 To the extent that the Commission seeks to include and define Annualised Arrangement 

provisions in modern awards, it should do so having regard to not only the statutory 

requirements of s 134 of the Fair Work Act 2009 (Act), but also to the purpose of and mutual 

benefits arising from Annualised Arrangements. A modern award provision which serves to 

render nugatory the potential benefits and purpose of an Annualised Arrangement is, by 

definition, unlikely to serve any useful purpose. This creates a real question as to how such a 

provision could, in the phraseology of s 138, be a term which is able to be included in a 

modern award in order to achieve the modern awards objective only to the extent 

necessary. 

2.6 In respect of the eight conclusions identified in the Decision at [129](1)-(8), our clients submit 

as follows. 

(1) Requirement for Employee Agreement 

2.7 The Commission has noted that: 

(a) where there are reasonably stable working patterns, the employer may impose the 

Annualised Arrangements (i.e. without agreement); 

(b) where working hours are highly variable and/or there is likely to be highly variable 

payment falling due to the employee, the employee’s consent to work under an 

Annualised Arrangement is required. 

2.8 ABI and NSWBC do not express any opposition to the above. As a matter of practical 

workability, our clients submit that the more fundamental question is how to deal with 

existing Annualised Arrangements which currently apply by way of contract. While the 

interaction between Annualised Arrangements under an award and Annualised 

Arrangements by way of contract will be discussed more comprehensively below, any clause 

inserted into awards should be structured so as to not disturb existing contractual or award-

based arrangements.  

(2) Requirement for Written Agreement 

2.9 The Commission notes at [129](2) that there should be clear written evidence of an 

Annualised Arrangement, kept as part of pay records, and the employee provided with a 

copy of same. 

2.10 ABI and NSWBC do not express any opposition to the above. In many cases, salaried 

positions are offered and accepted by way of an exchange of documents identifying the 

arrangement, with these already normally being kept as part of the employee’s records. 

(3) Termination 

2.11 The Commission has said that where an Annualised Arrangement is by agreement it should 

be terminable by either party, at annual intervals upon notice. 

2.12 ABI and NSWBC respectfully disagree, and strongly oppose this conclusion. 

2.13 The prospect of termination of an award-based Annualised Arrangement has particularly 

complicated consequences given the special nature of such arrangements.  
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2.14 Unlike other ‘award-based’ ‘agreements’ between employees and employers (e.g. TOIL 

arrangements), the entering into an Annualised Arrangement transforms two fundamental 

elements of an employee’s engagement. 

2.15 Firstly, and most obviously, the coverage of an employee’s engagement by an Annualised 

Arrangement defines the nature and method of payment of that employee. 

2.16 More significantly, for employees who enter into Annualised Arrangements and for 

employers who would use them, an agreement to enter into an Annualised Arrangement can 

serve to characterise the pattern of an employee’s work. Practical experience suggests that 

an employee on an Annualised Arrangement will be deployed far more flexibly and is more 

likely to work overtime hours than an employee who is engaged on the award in the 

‘ordinary’ way. This means that firms may structure certain roles and patterns of work on the 

basis that Annualised Arrangements apply. 

2.17 If such an arrangement could be unilaterally terminated, even upon considerable notice, the 

efficiencies and benefits derived from Annualised Arrangements would be substantially 

undercut. As such, the willingness of firms to structure roles and their operations having 

regard to the use of Annualised Arrangements would be compromised. 

2.18 Given the above, in the submission of ABI and NSWBC, the  purpose and benefits provided by 

Annualised Arrangements outlined at 2.3-2.4 above in respect of certainty of labour costs, 

flexibility and administrative ease can only be realised where the arrangement is effective 

‘locked-in’ and unable to be unilaterally unwound. 

2.19 The prospect of an employee’s unilateral termination of their wage payment method renders 

the adoption of a modern award based Annualised Arrangements particularly unattractive 

given that such an Annualised Arrangement would not guarantee wage stability and would in 

fact entail a likely greater administrative burden, given that, upon termination, not only the 

payment method for an employee would change, but it is likely that the associated loss of 

flexibility in rostering would have consequent effects  on the deployment of a particular 

employee’s labour. This conceivably could result in disputes relevant in the General 

Protections jurisdiction as well as providing a considerable administrative and logistical 

interruption. 

2.20 The prospect of termination is even more problematic when assessed against the reality that 

concurrent contractual and award-based Annualised Arrangements are ordinarily entered 

into. If an arrangement under an award based Annualised Arrangement was unilaterally 

terminable, a very real conflict would immediately arise where a concurrent contractual 

Annualised Arrangement remained on foot. 

2.21 As noted by the Commission many Annualised Arrangements exist as creatures of contract. 

Employees engaged on Annualised Arrangements under an award will likely also be engaged 

under a written contract or ‘letter of offer’ (likely having contractual force) in which the 

employer has committed to pay the employee an annual salary. 

2.22 In circumstances where an employee sought, under a modern award to elect to ‘revert’ to 

‘ordinary’ payment under the award, the employer would be subject to competing 

arrangements whereby it was simultaneously required to pay the employee under the 

conditions of the award, in addition to the terms and rates of a contract.  
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2.23 In circumstances where a ‘salaried’ employee’s contract did not identify a ‘base rate’ (i.e. 

free from loadings and allowances) for the employee to ‘revert’ to, an election by an 

employee to terminate an award-based Annualised Arrangement would either: 

(a) unilaterally alter a fundamental term of contract between the employee and the 

employer (i.e. the rate of pay), in circumstances where the applicable ‘base rate’ 

would be difficult to identify; or 

(b) result in an untenable situation where the employer would be required to satisfy 

obligations under both a contractual salary and ‘ordinary’ award arrangement.  

2.24 In respect of the first scenario, no party would seriously suggest that an election to terminate 

an award-based Annualised Arrangement would cause an employee to revert to a minimum 

modern award rate in circumstances where that employee, by way of contract, had 

previously enjoyed ‘above-award’ rates. What rate such an employee would return to upon 

the election to utilise their award-derived termination right is therefore unclear. 

2.25 In respect of the second scenario, the employee would be entitled to individual hourly rates 

and loadings under the award, but simultaneously an annual salary under the contract 

(which the employer cannot unilaterally terminate). Such an outcome is extraordinarily 

impractical. 

2.26 It is for this reason that ABI and NSWBC consider that termination and amendment of an 

Annualised Arrangement should remain a matter of contract (or mutual agreement) between 

the parties.  

(4) No disadvantage ‘safeguards’ 

2.27 The Commission has concluded that, having regard to s 139(1)(f)(iii), it is essential that an 

Annualised Arrangement clause contains sufficient mechanisms to ensure there has not been 

disadvantage to the employee.  

2.28 The Commission has identified three potential mechanisms to this end: 

(a) A prescription of a minimum increment above the award classification rate.  This 

would require an award specific analysis of the assumptions about actual hours 

worked and also provide an “outer limit” whereby penalty or overtime hours worked 

in excess of the assumed hours would be paid for under the award. 

(b) An identification of the way the annualised wage is calculated. This would also 

involve an “outer limit” approach whereby an employee whose total, penalty or 

overtime hours worked in excess of an identified number of hours would be entitled 

to an additional amount above the annualised wage for said hours. 

(c) A requirement to conduct annual reconciliation or review. 

2.29 ABI and NSWBC accept that s 139(1)(f)(iii) requires the Commission to  include appropriate 

safeguards to ensure that individual employees are not disadvantaged by entering into 

annualised wage arrangements. 

2.30 As expressed above at 2.5, in determining these requisite safeguards, the Commission must 

be cognisant not only of the purpose and benefits of implementing an Annualised 

Arrangement but that the review of modern awards must only extend to the inclusion of 

terms that are permitted or required to the extent necessary to achieve the modern awards 

objective. 



1172596_2 

 

2.31 In reviewing the proposed safeguards included in the proposed clauses of the Commission 

and the conclusions of the Commission at [129](4)-(7), ABI and NSWBC respectfully submits 

that the Commission: 

(a) has gone beyond what is necessary to ensure that employees are not disadvantaged 

by entering into Annualised Arrangements through the imposition of multiple and 

overlapping administrative safeguards; and 

(b) in doing so renders nugatory the potential benefits of an Annualised Arrangement. 

2.32 In circumstances where the potential benefit of an Annualised Arrangement will likely be lost 

through the imposition of multiple and overlapping administrative safeguards, provisions 

drafted strictly in accordance with the Commission’s proposed framework are unlikely to 

satisfy the modern awards objective in the submission of ABI and NSWBC in that such 

provisions will be of no utility. 

2.33 ABI and NSWBC address each of the proposed safeguards outlined at [129](4)-(7) as follows. 

[129](7) 

2.34 ABI and NSWBC do not specifically oppose annual (but do oppose more frequent) 

‘reconciliations’ in relation to Annualised Arrangements in order to satisfy the minimum 

requirements of s 139(1)(f)(iii). 

2.35 ABI and NSWBC also note that in the event such a provision is introduced, any incidental 

terms relating to record keeping obligations introduced alongside such a provision would 

need to pass through extremely narrow jurisdictional ‘window’ provided by s 142 in being   

essential for the purpose of making the reconciliation operate in a practical way. 

2.36 ABI and NSWBC do not share the Commission’s reservations as to the practicalities of 

undertaking a reconciliation identified at [119] of the Decision. Practical experience suggests 

that one annual assessment of overall entitlements against payments made will be vastly 

more efficient than what is in effect a reconciliation every pay cycle in respect of employees 

engaged in the ‘ordinary’ way.  

2.37 ABI and NSWBC acknowledge that some of the administrative benefit provided by an 

Annualised Arrangement is compromised by the obligation to reconcile annually, however in 

the assessment of ABI and NSWBC an Annualised Arrangement can maintain a degree of 

meaningful utility notwithstanding this compromise.  

2.38 Respectfully, ABI and NSWBC also do not share the Commission’s view that an award based 

obligation to ensure an annual reconciliation is completed possesses an “air of unreality” 

about it which warrants a conclusion that such a reconciliation is an insufficient safeguard.  

2.39 Like any award provision, an employer subject to a reconciliation obligation would be 

required to comply or be in breach and face penalties. The mere fact that there remains the 

prospect of non-compliance with an award obligation (in this case what is in fact a safeguard 

to a wider overarching obligation) cannot constitute a reason to dismiss such an obligation as 

an appropriate component of the fair and relevant safety net.  

2.40 In the submission of ABI and NSWBC the statutory threshold imposed by s 139(1)(f)(iii) is 

satisfied once employers are required to undertake an assessment of whether an employee 

has been underpaid and to correct any shortfall.  
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2.41 This renders the further ‘safeguards’ proposed by the Full Bench redundant. 

2.42 The inclusion of a redundant safeguard, in of itself, would not be problematic, but for the 

operation of ss 134, 138 and 142 and the fact that the remaining safeguards proposed by the 

Commission to be used in conjunction with the reconciliation (namely outer limit hour 

amounts and minimum above award increment levels) almost entirely undercut the utility 

and purpose of Annualised Arrangements for employers and employees. 

[129](5) 

2.43 With respect to [129](5) of the Decision, the rationale behind the payment of a ‘premium’ 

minimum increment above the base rate of pay so as to ensure ‘coverage’ of the minimum 

entitlements of the award is rendered redundant when a reconciliation and repayment 

process is being undertaken in any event. In such circumstances, the payment of a ‘premium’ 

minimum increment above the base rate of pay prescribed in the Annualised Arrangement 

clause would serve only to provide an effective windfall for employees whose reconciliation 

identified that they had received more than they were entitled to under ‘ordinary’ 

arrangements. A further imposition of ‘outer limits’ on the hours which could be utilised 

under an Annualised Arrangement would only serve to increase the likelihood of such a 

windfall occurring (particularly in highly seasonal industries). 

2.44 In effect, such a scheme would allow an employee to be paid a premium up to a certain set 

number of hours, with a reconciliation process serving to ensure that the employee could not 

fall below what they would have received otherwise (such an employee could be found 

however to have received more than the relevant award minimum). In the event that the 

employee exceeded the set threshold of hours, they would revert to award payments, 

regardless of whether they had received in excess of their award entitlements in respect of 

payment for their below ‘outer limit’ hours. This would provide a windfall gain for employees 

which would be inappropriate under a fair and relevant minimum safety net for both 

employees and employers.   

2.45 Furthermore the administrative burden involved ‘resetting’ a salaried employee to ‘ordinary’ 

award wages when the employee reaches a particular threshold would be immense, not to 

mention difficult to correlate with any concurrent contractual salary arrangement. The 

apparent certainty of an Annualised Arrangement would also be fundamentally undermined 

by the prospect and employee ‘resetting’ to award entitlements at a certain threshold. 

[129](6) 

2.46 With respect to [129](6) of the Decision, ABI and NSWBC do not oppose in principle a 

provision which required some explanation of how an Annualised Arrangement amount was 

calculated. This requirement may provide some useful guidance for both parties in 

determining the relevant conditions and work patterns that the Annualised Arrangements 

could ‘cover’. Such a provision, if determined independently by the parties would in the 

submission of ABI and NSWBC provide conditions which would facilitate employers and 

employees more readily being able to assess whether an employee was better off under the 

Annualised Arrangement than the award provisions.  

2.47 Notwithstanding the above, the additional inclusion in this safeguard of a reversion 

mechanism to ‘ordinary’ award rates when work patterns exceeded ‘outer limits’ of the 

hours identified would serve to inappropriately provide an effective windfall for employees 

where such employees revert to award pay rates in a particular pay period notwithstanding 
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that they remained better off under their Annualised Arrangement. This would particularly 

undercut the utility of Annualised Arrangements in seasonal industries, which requires highly 

variable periods of work. 

2.48 In assessing the Commission’s proposed ‘safeguards’ in a global sense, one must return to 

the purpose of Annualised Arrangements as identified above. In order to remain of utility, 

Annualised Arrangements must provide administrative simplicity, avoid (or perhaps limit) the 

necessity of the keeping and calculating of precise hours of work, manage the regularity of 

cash flow and labour costs and remove the incentive for employees of dragging out 

performance of work in order to obtain overtime. 

2.49 With considerable respect, the overlapping safeguards proposed by the Full Bench would 

serve to compromise the above purposes entirely, neither providing ease of administration 

or certainty of labour costs. 

3. SUBMISSIONS IN RESPECT OF SPECIFIC CLAUSES 

3.1 Reflecting their above submissions, ABI and NSWBC summarise their position in respect of 

the relevant clauses are as follows: 

Model Clause One 

Subclause ABI/NSWBC Position 

X.1(a) Not opposed however reference to “subject to clause X.1(c)” should be 

removed 

X.1(b)(i) Not opposed 

X.1(b)(ii) Not opposed 

X.1(b)(iii) Not opposed however clause should be limited to the words: “the method by 

which the annualised wage has been calculated.” 

X.1(b)(iv) Oppose and submit should not be included in the model clause 

X.1(c) Oppose and submit should not be included in the model clause 

X.2(a) Not opposed 

X.2(b) Not opposed 

X.2(c) This provision would need to satisfy s 142 of the Act. NSWBC and ABI are not 

convinced that it does so.   

X.3 Not opposed 

 

Model Clause Two 

Subclause ABI/NSWBC Position 

X.1(a) Oppose and suggest use of Model Clause 1 X.1(a) 

X.1(b) Oppose and submit should not be included in the model clause 

X.1(c) Oppose and submit should not be included in the model clause 

X.1(d)(i) Not opposed 
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X.1(d)(ii) Not opposed 

X.1(d)(iii) Oppose and submit should not be included in the model clause 

X.2(a) Not opposed 

X.2(b) Not opposed 

X.2(c) This provision would need to satisfy s 142 of the Act. NSWBC and ABI are not 

convinced that it does so.   

X.3 Not opposed 

 

Model Clause Three 

Subclause ABI/NSWBC Position 

X.1(a) Not opposed however reference to “subject to clause X.1(c)” should be 

removed 

X.1(b)(i) Not opposed 

X.1(b)(ii) Not opposed 

X.1(b)(iii) Not opposed however clause should be limited to the words: “the method by 

which the annualised wage has been calculated.” 

X.1(b)(iv) Oppose and submit should not be included in the model clause 

X.1(c) Oppose and submit should not be included in the model clause 

X.1(d) Not opposed 

X.1(e)(i) Oppose and submit should not be included in the model clause 

X.1(e)(ii) Not opposed 

X.2(a) Not opposed 

X.2(b) Not opposed 

X.2(c) This provision would need to satisfy s 142 of the Act. NSWBC and ABI are not 

convinced that it does so.   

X.3 Not opposed 

 

Model Clause Four 

Subclause ABI/NSWBC Position 

X.1(a) Oppose and suggest use of Model Clause 1 X.1(a) 

X.1(b) Oppose and submit should not be included in the model clause 

X.1(c) Oppose and submit should not be included in the model clause 

X.1(d)(i) Not opposed 

X.1(d)(ii) Not opposed 
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X.1(d)(iii) Oppose and submit should not be included in the model clause 

X.1(e) Not opposed 

X.1(f)(i) Oppose and submit should not be included in the model clause 

X.1(f)(ii) Not opposed 

X.2(a) Not opposed 

X.2(b) Not opposed 

X.2(c) This provision would need to satisfy s 142 of the Act. NSWBC and ABI are not 

convinced that it does so.   

X.3 Not opposed 

 

4. EXTENSION OF ANNUALISED ARRANGEMENTS INTO OTHER AWARDS 

4.1 ABI and NSWBC do not presently propose the extension of annualised arrangement 

provisions into awards which are not currently the subject of an application. In circumstances 

where s 156(5) requires the Commission to review each modern award in its own right and 

where, as contemplated by the Decision, contractual Annualised Arrangements already exist 

in a wide array of industries notwithstanding the absence of relevant award provisions, the 

Commission should be particularly cautious of implementing award provisions in industries in 

which no evidence has been heard and no industry specific considerations have been made.  

5. USE OF ANNUALISED ARRANGEMENTS FOR PART-TIME EMPLOYEES 

5.1 As a conceptual question, ABI and NSWBC support Annualised Arrangements being available 

to both full-time and part-time employees. 

5.2 Assuming the use of a reconciliation as a stand-alone safeguard, there is no reason why a 

part-time employee should not be able to enter into an Annualised Arrangement. 

5.3 An employer would be required to ensure that an employee would be better off under the 

Annualised Arrangements and correct any shortfall. We cannot identify why such a system 

could not apply equally to a part-time employee, notwithstanding that their ordinary hours 

would be less than 38 hours.  

5.4 Confining Annualised Arrangements to full-time employees would also pose difficulties in 

circumstances where an employee’s circumstances change.  For example, it seems difficult to 

understand why an employee under an annualised arrangement who moves (perhaps 

because returning from parental leave under a flexible working arrangement) from full-time 

to part-time hours should not be able to continue the arrangement on a pro-rata basis. 

 

On behalf of Australian Business Industrial and the NSW Business Chamber Ltd 

26 March 2018 

 


