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Introduction 
1. The Health Services Union (HSU) makes these submissions in accordance with the 

Directions issued by the Full Bench on 5 September 2016. 

2. These submissions are in reply to Australian Industry Group’s (AIG) submissions and 
draft determination, which propose to insert an Annualised Salaries clause into the 
Health Professional and Support Services Award 2010 (‘HPSS Award’). AIG’s proposed 
clause is set out in paragraph 5 and Attachment A of their submission.  

3. The HSU oppose this variation of the HPSS Award.  

4. It is the HSU’s view that AIG’s claim must fail, as its submission does not address the 
preliminary jurisdictional matters that form the basis of the four yearly modern award 
review process.  

5. As outlined in greater detail below, the HSU submits that:  

a. AIG has not made out a prima facie case as to why the HPSS Award should be 
varied to insert a new provision into the Award.  

b. AIG’s proposed clause does not meet the modern award objective factors per s 138 
of the Fair Work Act 2009 (FW Act).  

c. AIG’s proposal fails to comply with s 136 of the FW Act. The annualised salaries 
clause proposed by AIG and its accompanying submissions do not meet or address 
the conditions outlined in s 139(1)(f). 

Jurisdictional issues with the AIG’s Application 
Preliminary matters  

6. The legislative basis for the Fair Work Commission’s four yearly review of the modern 
awards is s 156 of the FW Act, which sets out the requirement to conduct the review.  

7. In its foundational decision concerning the 2014 4 yearly review,1 the FWC Full Bench 
outlined the preliminary jurisdictional issues which are required to be met in order for a 
substantive variation to be made to a modern award.  

8. Firstly, the Commission must ensure that the modern awards, together with the National 
Employment Standards (NES), provide a fair and relevant minimum safety net of terms 
and conditions, taking into account the modern award objective set out in s 134(1) of the 
FW Act.2 

																																																													

1 4 Yearly Review of Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788. 
2 [2014] FWCFB 1788, [23].  



Matter No: AM2016/13 HSU Submissions Page 4 of 9 
 

9. Secondly, any variation to a modern award must adhere to the requirements surrounding 
the content of modern awards, according to s 136 of the FW Act, which sets out the 
matters that may and may not be included in a modern award.3   

Failings in the AIG Application   

Lack of probative evidence  

10. In seeking to ensure a ‘stable’ system of modern awards, in accordance with the modern 
award objective, in particular s 134(1)(g), the Full Bench held that where a ‘significant 
change’ to a Modern Award is proposed in the four yearly review process, ‘it must be supported 
by a submission which addresses the relevant legislative provisions and be accompanied by probative 
evidence properly directed to demonstrating the facts supporting the proposed variation’.4  

11. The HSU believes it is problematic that AIG’s proposal is not accompanied by any 
probative evidence (indeed any evidence at all) supporting its proposal to effect such a 
significant change to the HPSS Award. Neither has it outlined any cogent reasons as to 
why the insertion of the Annualised Salaries provision is appropriate or necessary to be 
included in the HPSS Award or in the industry. 

12. The AIG’s main arguments may be summarised as follows:  

a. Many other modern awards have annualised salaries provisions;5 

b. There is a ‘legislative intent’ for modern awards to permit annualised salary 
arrangements;6    

c. During the Part 10A Award Modernisation process, ‘no explicit consideration’ was 
given to the insertion of an annualised salary clause in the HPSS Award, as it was 
not proposed by any party; 7 

d. Annualised salaries were inserted into the Clerks Award and the Water Award 
during the Award Modernisation process, and this provides sufficient precedent for 
the inclusion of such a clause into the HPSS Award.8  

13. It is the HSU’s strong view that these arguments are not substantive, and AIG’s 
submission lacks the probative evidence necessary to support its claim. The HSU 
addresses the flaws in these arguments below.  

																																																													

3 [2014] FWCFB 1788, [40].   
4 [2014] FWCFB 1788, [23].  
5 AIG, 4 Yearly Review Annualised Salaries Submission, 10 October 2016, [4] (‘AIG Submission’).  
6 AIG Submission, [11] - [22].  
7 AIG Submission, [34] 
8 AIG Submission, [27] - [56].  
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Annualised salaries provisions in other Awards    

14. The AIG’s clearest argument in support of its submission appears to be that an annualised 
salaries clause should be included in this Award because such a provision is ‘not uncommon’9 
in modern awards, in particular for ‘professional’ employees.10  

15. This argument is weak but also incorrect, as out of the current 122 Modern Awards, 19 
contain annualised salary provisions. It is therefore only a minority of Awards which 
contain annualised salary provisions.  

16. The list of 28 Awards provided by AIG in their submission includes a number of 
additional awards. These listed on pages 4 – 5 of AIG’s submissions. The Awards and 
clauses referred to do not necessarily amount to annualised salaries clauses.  

17. By way of example, AIG refers to clause 20 in the Book Industry Award 2010, which it 
includes in its list of an award providing an annual salary entitlement. The clause, in fact, 
provides that Senior Editors and Publicists are exempt from hours of work, breaks and 
overtime entitlements, but are instead entitled to two days off work each week.11 It is 
misleading to claim that this is an annualised salaries provision.  

18. Moreover, the AIG has made no case as to how Health Professional employees ‘perform 
work of a similar nature’12 to those employees in the Awards listed. It is erroneous to claim 
that a ‘Health Professional’ performs similar work to an Architect, Senior Editor or Clerk, 
simply because they could all be labelled as ‘professionals’. The arrangement referred to 
in clause 20 of the Book Industry Award 2010 reflects the nature of the work of senior editors 
and publicists in that particular industry, (and in any case, as we have pointed out, it is 
not in fact an annualised salaries provision).   

The Clerks Award  

19. Another of AIG’s main arguments in its submission is that the approval of clause 17 in 
the Clerks Award 2010 and a similar provision in the Water Award 2010 suggests that a 
similar clause should be approved in the HPSS Award, based on the principle of stare 
decisis.13   

20. However, the HSU submits that the health industry is very different from the industries 
considered in the above Modern Award decisions, and AIG have not made the case that 
annualised salaries are a common feature of the health industry.14 

																																																													

9 AIG Submission, [67].  
10 AIG Submission, [67].  
11 Book Industry Award 2010, Clause 20 – Exemption from Part 5.  
12 AIG Submission, [2].   
13 AIG Submission, [35] – [56].  
14 AIG Submission, [51].  
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21. Moreover, as s 156(5) provides, it is a requirement of the four year review process that 
each modern award is to be reviewed ‘in its own right’.15   

22. The HSU also notes that AIG’s proposed annualised salaries clause in the HPSS Awards 
is different to clause 17 of the Clerks Award in two important respects:  

a. Firstly, the AIG’s proposed clause in the HPSS Award deletes sub-clause 17.2(a) in 
its entirety, which seeks to ensure that an employee is not disadvantaged under an 
annualised salaries provision by providing that:  

The annual salary must be no less than the amount the employee would have received under this 
award for the work performed over the year for which the salary is paid (or if the employment 
ceases earlier over such lesser period as has been worked). 

b. Secondly, the Clerks Award does not allow shift loadings to be included in 
annualised salaries arrangements. In AIG’s proposed clause 16.1(iv), shift loadings 
may be included in annualised salaries arrangements.  

23. It is the HSU’s strong view that AIG’s proposed clause does not meet s 134(1)(da) of the 
modern award objective, as it has failed to address how its proposed clause would impact 
employees working overtime, unsocial and irregular hours, weekends and public 
holidays, and performing shift work,16 which are work practices common to the health 
industry. The AIG has not addressed how its clause would affect employees employed 
under the HPSS Award who would likely stand to have a reduction in their wages as a 
result of an annualised salaries provision in this Award.   

Previous rejection of similar application    

24. AIG claims that there is legislative intent for the inserted of an annualised salaries 
provision in the HPSS Award, and that the matter has not been given explicit 
consideration.  

25. However, as the AIG does cursorily acknowledge, there was an application to vary the 
HPSS Award to include an annualised salaries provision during the two year review 
process.17 This application was firmly rejected by Vice President Watson, holding that, 
‘it is not necessary for such a clause to be contained in the safety net award in order for an annual salary 
concept to be applied’.18 

26. AIG has not provided any cogent reasons as to why this decision should now be departed 
from.    

																																																													

15 Fair Work Act 2009, s 156(5) ‘(‘FW Act’).  
16 FW Act s 134(1)(da).  
17 AIG Submission, [47] – [48].   
18 Australian Medical Association and others, [2013] FWC 2182, [58].  
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Other modern award objective factors  

27. The HSU believes that AIG’s broad clause, covering all classifications of Health 
Professionals under the Award, as well as higher level Support Staff, provides a 
disincentive for employers to engage in collective bargaining, per s 134(1)(b).  

28. The HPSS Award already provides for a method to vary the application of certain terms 
of the award to meet the needs of the employer and individual employees, under the 
Award Flexibility provisions in clause 7. An annualised salaries clause is not necessary, as 
clause 7 already meets the requirement of the modern award objective per s 134(1)(d), to 
promote flexible modern work practices.  

29. Indeed, having an annualised salaries clause in addition to the award flexibility clause 
under this award would appear to contradict s 134(1)(g), in that it creates unnecessary 
complexity in the award, making it more difficult for users to understand.  

Allowable Content in Modern Awards  

30. S 136 sets out what matters may and may not be included in modern awards. The HSU 
submit that AIG’s proposal fails to comply with s 136(1)(a) of the FW Act. AIG’s proposed 
clause is not permitted by Subdivision B of the Act, as it does not meet or address the 
conditions outlined in s 139(1)(f). 

31. s 139(1)(f) relevantly provides:    

(1)  A modern award may include terms about any of the following matters: 

(f)  annualised wage arrangements that: 

(i) have regard to the patterns of work in an occupation, industry or enterprise; and…  

(iii) include appropriate safeguards to ensure that individual employees are not 
disadvantaged; 

32. An annualised salary provision that does not meet s139(1)(f) has no legislative basis for 
inclusion a modern award. It is the HSU’s opinion that the provision proposed by the 
AIG fails to meet these criteria at a most basic level, and there is therefore no justification 
for its inclusion in the HPSS Award.  

33. In relation to s 134(1)(f)(i), which requires an annualised salary term to ‘have regard to the 
patterns of work in an occupation, industry or enterprise’, AIG states at paragraph [16] of its 
submission that:   

As required by s 134(1)(f)(i), the proposal takes into consideration the patterns of work undertaken by 
employees employed at the classifications to whom the clause would apply.  

34. This assertion is unsubstantiated. AIG’s draft clause proposes to apply to all levels of 
Health Professionals under the Award and higher level support staff. But neither the draft 
clause or accompanying submissions appear to have any regard or reference to the 
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patterns of work undertaken by Health Professionals or Support Staff covered by the 
HPSS Award. 

35. AIG has not shown that annualised salary arrangements are appropriate in the health 
workforce, where employees regularly working evenings, weekends, and public holidays, 
and where the industry is characterised by unsociable hours and irregular work. 

36. These considerations are also pertinent to s 134(1)(f)(iii), which requires an annualised 
salary term to ‘include appropriate safeguards to ensure that individual employees are not 
disadvantaged’.  

37. Employees who work shift work, evenings, weekends, and public holidays, would be 
regularly entitled to penalty rates and overtime, and AIG have not adequately addressed 
the risk that employees would be disadvantaged by the insertion of an annualised salary 
clause in this Award.  

38. AIG has not sufficiently set out how its proposed clause meets the criterion in s 
134(1)(f)(iii), simply stating that:     

We have earlier explained the operation of clause 16.2, which is self-evidently designed to ensure that 
an individual employee in receipt of a salary pursuant to clause 16 is not disadvantaged.19  

39. AIG’s draft clause provides that:  

16.2 Annual salary must be reviewed  

The annual salary of the employee must be reviewed by the employer at least annually to ensure that the 
compensation is appropriate having regard to the award provisions which are satisfied by the payment of 
the annual salary. [our emphasis]  

40. The HSU submits that AIG’s assertion that this sub-clause meets the requirement for no 
disadvantage is misleading. There is nothing self-evident in this draft clause provided by 
AIG which ensures that individual employees are not disadvantaged.  

41. As discussed above, despite taking their draft clause from the Clerks Award, AIG have 
removed sub-clause 17.2(a) which provides a more substantial no disadvantage test. This 
proposed clause provides no safeguards whatsoever to ensure that individual employees 
are not disadvantaged.   

42. The function of the proposed clause 16.2 is simply to provide a review process by which 
the employer ensures that ‘compensation is appropriate’. ‘Appropriate’ can have many 
meanings in this context. It does not necessarily or self-evidently mean no-disadvantage. 
Moreover, whether or not such compensation is ‘appropriate’ under this clause is 
determined subjectively by the employer, not by any objective criteria.  

																																																													

19 AIG Submission, [18].		
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Conclusion  
43. AIG have not made their case as to why it is necessary to insert an annualised salaries 

clause in the HPSS Award. Not only does the proposed clause not meet the modern 
award objective, it is not a permitted matter per s 136 of the Act.  

44. For the reasons above, the HSU submits that that the AIG’s claim should be rejected.  
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