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1. The National Farmers’ Federation (NFF) is the peak industry body 
representing Australian farmers and agribusiness across the supply chain, 
including all of Australia’s major agricultural commodity groups.  

2. This submission responds to directions issued in the Decision of the Full 
Bench of the Fair Work Commission dated 20 February 2018.1 

3. The NFF relies on previous submissions in relation to the application to vary 
the Pastoral Award dated 6 August 2015, 10 October 2016 and submissions 
made on transcript on 9 December 2015. 

4. The NFF has sought to vary the Pastoral Award 2010 and Horticulture Award 
2010 to insert an annualised salary clause. 

The modern awards objective 

5. Section 134 of the Fair Work Act 2009 (FW Act) contains the modern awards 
objective. Modern awards must provide a ‘fair and relevant minimum safety 
net of terms and conditions’ of employment, taking into account criteria 
including: 

a. relevant living standards and the needs of the low paid (subsection 
134(1)(a)); 

b. the need to encourage collective bargaining (subsection 134(1)(b)); 

c. the need to promote social inclusion through increased workforce 
participation (subsection 134(1)(c)); 

d. the need to promote flexible modern work practices and the efficient 
and productive performance of work (subsection 134(1)(d)); 

e. the need to provide additional remuneration for employees working 
overtime, unsocial, irregular or unpredictable hours, on weekends or 
public holidays or shifts (subsection 134(1)(da)); 
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f. the principle of equal remuneration for work of equal or comparable 
value (subsection 134(1)(e)); 

g. the likely impact of any exercise of modern award powers on business, 
including on productivity, employment costs and the regulatory burden 
(subsection 134(1)(f)); 

h. the need to ensure a simple, easy to understand, stable and sustainable 
modern award system for Australia that avoids unnecessary overlap of 
modern awards (subsection 134(1)(g)); 

i. the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, performance and 
competitiveness of the national economy (subsection 134(1)(h)). 

6. Section 138 of the FW Act indicates that a modern award may include terms 
that it is permitted to include and must include terms that it is required to 
include, only to the extent necessary to achieve the modern awards objective 
and the minimum wages objective.  

7. Section 139(f) of the FW Act indicates terms that may be included in modern 
awards includes annualised wage arrangements that: 

(i) have regard to the patterns of work in an occupation, industry or 
enterprise; and 

(ii) provide an alternative to the separate payment of wages and other 
monetary entitlements; and 

(iii) include appropriate safeguards to ensure that individual employees are 
not disadvantaged.  

The initial NFF Proposed clause 

8. The Full Bench at paragraph [136] of the Decision identified three reasons that 
the NFF clause does not satisfy the condition in s 139(1)(f)(iii) of the FW Act.  

9. These are: 

(i) It does not contain any provision to ensure that the amount of the 
annualised wage is transparently constructed in a way which 
demonstrates that, over the course of the year, the employee will not be 
worse off as compared to the award, having regard to the hours which 
it is anticipated that the employee will work.  

(ii) It does not provide any safeguard for the employee if the assumed 
working hours upon which the annualised wage is based are 
significantly exceeded.  



(iii) The annual review contemplated by clause 18.2(b) of the proposed 
clause for the Pastoral Award does not make it clear what the 
obligations of the employer are, particularly if the review exposes that 
the employee has been paid less under the annualised wage 
arrangement than he or she would have been under the award 
provisions. It also does not provide for any review to be conducted 
upon the termination of employment. “ 

10. The NFF is not opposed to the addition of the following safeguards that aim to 
address the concerns of the Commission. These additional safeguards may: 

(i) Require the method by which the annualised wage has been calculated 
be set out in writing; 

(ii) Permit termination of the arrangement; 

(iii) Require the arrangement to be reviewed and any underpayment 
rectified.  

11. In line with the particular nature of the pastoral and horticulture industries, and 
the need to balance employee safeguards and business efficiency in an 
annualised wage arrangement, the NFF considers that an amended version of 
the Proposed Model Clause 3 could be introduced for the pastoral and 
horticulture industries.  

12. These suggested amendments are outlined below. 

The Proposed Model Clauses 

13. At paragraph [134] of the Decision, interested parties are invited to make 
further submissions concerning whether: 

(i) the terms of the model provisions are appropriate to be adopted as 
model annualised wage arrangement provisions; 

(ii) any existing annualised wage arrangement provision should be varied 
to reflect any of the proposed model terms; 

(iii) any modern award which does not currently contain an annualised 
wage arrangement should be varied to include one of the proposed 
model clauses; and 

(iv) annualised wage provisions are capable of having any practical 
application to part time employees. 

14. At Paragraph [138] of the Decision, it is suggested that either the Proposed 
Model Clause 3 or Model Clause 4 may be appropriate for the Pastoral Award 
and Horticulture Award and further submissions are invited on this.  



15. The NFF raises the following general concerns in relation to the Proposed 
Model Clauses 3 and 4.  

Administrative burden 

16. As the Commission states at paragraph [101], annualised wage arrangements 
have potential to offer benefits for both employers and their employees. The 
NFF submits that the Proposed Model Clauses will minimise the benefit to 
employers and increase administrative burden. 

17. The NFF holds concerns that both the employer and employees will not utilise 
the benefits of an annualised wage arrangement if the administrative burden is 
too high. This is a risk with either Proposed Model Clause 3 or 4.  

18. In particular, the NFF holds concerns that the requirement for record keeping 
and annual reconciliation of the annualised wage arrangement removes the 
benefit of assisting employers to manage cash flow and predictability of 
labour costs identified by the Commission in paragraph [103] of the Decision. 

19. It is acknowledged by the Commission at paragraph [119] that there would 
“be little if any benefit in administrative simplicity” if there is an annual 
reconciliation requirement. The Commission further recognises at [123] that 
record keeping and reconciliation will be particularly difficult where the 
arrangement applies to employees who work significantly variable hours.  

20. Also of relevance is the difficulty of record keeping in the pastoral and 
horticulture industries where work can often be unsupervised, with employees 
living on the property and determining their own start and finish times to 
complete agreed tasks. Further, unsupervised work may be carried out in 
remote locations with poor to non-existent telecommunication infrastructure 
and involve camp-out situations where an employee may stay in temporary 
and short term accommodation located in remote areas of the property. 

21. The NFF submits that the following changes to the record keeping and 
reconciliation requirement should be made:  

(i) Amend clause X.2(c) of the Proposed Model Clause 3 (also clause 
X.2(c) of Proposed Model Clause 4) to permit employers to keep a 
record of hours worked per day, instead of finish and starting times.  

• Given that the span of hours of work for many employees in 
some of the pastoral industries may vary and is not set by the 
Award, it will be less burdensome for employers to comply 
with a requirement to record the number of hours each day, as 
opposed to the times worked.  



• The requirement for recording of start and finishing times 
goes beyond any current record keeping obligations for 
employers outlined in the Fair Work Regulations.  

(ii) Remove the requirement at clause X.2(c) of Proposed Model Clause 3 
(also clause X.2(c) of Proposed Model Clause 4); for records to be 
signed by the employee each pay period or roster cycle.  

• This is not a requirement of the Fair Work Regulations and 
goes much further than is necessary to protect employees 
from disadvantage.  

• Such a requirement is unduly burdensome and will 
discourage compliance and use of annualised wage 
arrangements.  

(iii) Amend the timeframe for rectification of any underpayment.  

• A period of 14 days after a review is too tight and will be 
difficult for farmers in the pastoral and horticulture industries 
to comply with as this is an entirely new concept for the 
industry and will have cash flow implications.  

• The NFF suggests that a time frame of 30 - 90 days would be 
more appropriate.  

(iv) Amend clause X.2 (b) to insert the words “or at other times as agreed 
with the employee” regarding the time period in which a review may 
occur.  

• In practice, an employer may have several employees who 
have commenced employment at different times throughout 
the year. Inserting a facilitative arrangement will enable the 
review of all employees wages to be aligned to reduce 
administrative burden. 

22. The amended clause X.2 would be as follows: 

X.2 Annualised wage not to disadvantage employees 

(a) The annualised wage must be no less than the amount the employee would have 
received under this award for the work performed over the year for which the wage is 
paid (or if the employment ceases or the agreement terminates earlier, over such 
lesser period as has been worked). 

(b) The employer must each 12 months from the commencement of the annualised 
wage arrangement or, within any 12 month period upon the termination of 
employment of the employee or termination of the agreement, or at other times as 
agreed with the employee, calculate the amount of remuneration that would have 



been payable to the employee under the provisions of this award over the relevant 
period and compare it to the amount of the annualised wage actually paid to the 
employee. Where the latter amount is less than the former amount, the employer shall 
pay the employee the amount of the shortfall within 14 30 days. 

(c) The employer must keep a record of the hours worked each day starting and 
finishing times, and any unpaid breaks taken, of each employee subject to an 
annualised wage arrangement agreement for the purpose of undertaking the 
comparison required by clause X.2(b). This record must be signed by the employee 
each pay period or roster cycle. 

23. The NFF considers that these amendments will maintain adequate safeguards, 
while also making the annualised wage clause more practical for compliance 
purposes.  

The requirement that the “outer limit” of hours be specified 

24. The NFF is not clear as to how clause X.1(c) in Proposed Model Clause 3 and 
clauses X.1 (c) and (d) in Proposed Model Clause 4 operate and submit the 
clause requires clarification.  

25. However, on our interpretation of the clause as setting a maximum limit of 
penalty or overtime hours that can be worked each pay period or roster under 
the annualised wage arrangement, it is not clear how it will operate to permit 
an annualised wage arrangement to be entered into for employees who work in 
seasonal industries where hours of work fluctuate in highs and lows across a 
12 month span.  

26. This clause is not necessary in the context of the other safeguards in the 
Proposed Model Clauses to ensure that the employee is not disadvantaged. In 
particular, employees have an ability to terminate the annual wage 
arrangement, an entitlement to a mandatory annual review, repayment of any 
underpayment following the review and the employer has record keeping 
obligations. 

27. As an additional assurance for the employee, the inclusion in writing of the 
breakdown of the calculations to arrive at the annualised wage will enable to 
employee to determine whether they are close to the upper limit of hours 
contemplated by the agreed annual wage.  

28. It is not necessary to have a requirement for an outer limit of hours to be set in 
addition to the other safeguards in the clause. Such a requirement will have the 
effect of negating the purpose of an annualised wage arrangement, particularly 
for seasonal industries where hours will fluctuate significantly throughout the 
year and it may be difficult to determine what the maximum number of hours 
that can be worked will be as this will be impacted by fluctuations over the 
entire year.  



29. The NFF submits that the clause should be deleted.  

The Preferred Proposed Model Clause 

30. The NFF submits that, subject to the amendments sought in the preceding 
paragraphs, Proposed Model Clause 3 is most appropriate for the pastoral and 
horticulture awards.  

31. A fixed percentage amount in the Award, as envisaged by Proposed Model 
Clause 4 may limit the capacity of the annualised wage to absorb fluctuations 
and will limit the level of flexibility required to cater for the different sectors 
covered in the Pastoral Award. For example, the work hours of employees in 
pig breeding are more stable than the hours of broadacre farming employees 
whose work hours can vary significantly.  

32. This will be similar for the Horticulture Award where different commodities 
operate different work patterns.  

33. Proposed Model Clause 3 permits the annualised wage to be reached in a 
manner that is most suited to the individual farm and employee. The 
requirement that the method of calculation be set out in writing will ensure 
that both the employer and employee have a clear understanding of what work 
is compensated by the annualised wage.  

Part Time Employees 

34. The NFF submits that an annualised wage arrangement could be entered into 
by part-time employee in the same manner that it could be entered into by a 
full-time employee on the basis of an agreed number of hours of work, with 
the annualised wage applying to any overtime, allowances, penalty rates and 
annual leave loading that the part-time employee would be entitled to being 
compensated for by the annualised wage arrangement.  

Conclusion 

35. If a Proposed Model Clause is to be inserted into the Pastoral and Horticulture 
Awards, the NFF seeks that this be Proposed Model Clause 3 with the 
following amendments: 

a. Permit employers to keep a record of hours worked per day, 
instead of finish and starting times in industries where there is no 
ordinary span of hours set by the award; 

b. Remove the requirement that the record of hours worked be signed 
by the employee each pay period or roster cycle; 

c. Amend the timeframe for payment of any shortfall in the 
annualised wage to a longer period of time; 



d. Insert a facilitative provision to enable the time for review to be 
altered by agreement; 

e. Remove the requirement that an outer limit be set for overtime 
hours and hours attracting a penalty rate. 

36. The NFF maintains concerns that, even with the NFF’s suggested 
amendments, both of the Proposed Model Clauses 3 and 4 will be practically 
unworkable and deter employers from entering into such an arrangement.  

 

 

Ben Rogers 
General Manager, Workplace Relations and Legal Affairs 

 



Draft Determination: Amended Proposed Model Clause 3 

X. Annualised wage arrangements 

X.1 Annualised wage instead of award provisions 

(a) An employer and a full-time employee may enter into a written 
agreement for the employee to be paid an annualised wage in satisfaction, 
subject to clause X.1(c), of any or all of the following provisions of the 
award: 

(i) clause X – Minimum weekly wages; 

(ii) clause X – Allowances; 

(iii) clause X – Overtime penalty rates 

(iv) clause X – Weekend and other penalty rates; and  

(iv) clause X – Annual leave loading 

(b) Where a written agreement for an annualised wage agreement is 
entered into, the agreement must specify: 

(i) the annualised wage that is payable; 

(ii) which of the provisions of this award will be satisfied by payment 
of the annualised wage; 

(iii) the method by which the annualised wage has been calculated, 
including specification of each separate component of the annualised 
wage and any overtime or penalty assumptions used in the 
calculation; and 

(iv) the outer limit number of ordinary hours which would attract the 
payment of a penalty rate under the award and the outer limit number 
of overtime hours which the employee may be required to work in a 
pay period or roster cycle without being entitled to an amount in 
excess of the annualised wage in accordance with clause X.1(c). 

(c) If in a pay period or roster cycle an employee works any hours in 
excess of either of the outer limit amounts specified in the agreement 
pursuant to clause X.1(b)(iv), such hours will not be covered by the 
annualised wage and must separately be paid for in accordance with the 
applicable provisions of this award. 

(d) The employer must give the employee a copy of the agreement and 
keep the agreement as a time and wages record. 

(e) The agreement may be terminated: 



(i) by the employer or the employee giving 12 months’ notice of 
termination, in writing, to the other party and the agreement ceasing 
to operate at the end of the notice period; or  

(ii) at any time, by written agreement between the employer and the 
individual employee. 

X.2 Annualised wage not to disadvantage employees 

(a) The annualised wage must be no less than the amount the employee would 
have received under this award for the work performed over the year for 
which the wage is paid (or if the employment ceases or the agreement 
terminates earlier, over such lesser period as has been worked). 

(b) The employer must each 12 months from the commencement of the 
annualised wage arrangement or, within any 12 month period upon the 
termination of employment of the employee or termination of the agreement, 
or at other times as agreed with the employee, calculate the amount of 
remuneration that would have been payable to the employee under the 
provisions of this award over the relevant period and compare it to the amount 
of the annualised wage actually paid to the employee. Where the latter amount 
is less than the former amount, the employer shall pay the employee the 
amount of the shortfall within 14 30 days. 

(c) The employer must keep a record of the hours worked each day starting 
and finishing times, and any unpaid breaks taken, of each employee subject to 
an annualised wage arrangement agreement for the purpose of undertaking the 
comparison required by clause X.2(b). This record must be signed by the 
employee each pay period or roster cycle. 

X.3 Base rate of pay for employees on annual salary arrangements  

For the purposes of the NES, the base rate of pay of an employee 
receiving an annual salary under this clause comprises the portion of the 
annual salary equivalent to the relevant rate of pay in clause X—
Minimum weekly wages and excludes any incentive-based payments, 
bonuses, loadings, monetary allowances, overtime and penalties. 
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