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1. These submissions are made on behalf of Restaurant & Catering Industrial (RCI) in response 

to the Fair Work Commission’s directions dated 5 September 2016. 

 

2. RCI is a Registered Organisation under the Fair Work (Registered Organisations) Act 2009 

and represents the industrial interests of restaurants, cafes, food and catering businesses 

across Australia. 

 

3. The industry turns over some twenty-four billion per annum and anticipates 

further employment growth of in the next twelve months. Approximately sixty-three percent 

of the industry earns an average two percent after tax and the overall average is only four 

percent. The industry has not seen an improvement in profit in recent times.  

 

4. The restaurant industry comprises fifty-eight percent of the hospitality industry and some 

sixty-two percent of employment in the industry. The average number of employees per 

business is approximately eight. 

 

5. RCI seeks to amend the Annualised Salaries provision as outlined in paragraph 11 of RCI’s 

submissions dated 2 March 2015, filed in respect of its claim, seeking to vary the Restaurant 

Industry Award 2010 (‘Restaurant Award’). Namely, RCI seeks to incorporate the payment 

of annual leave loading contained in section 35.2(b) to be included in the annualised salary 

arrangements provision under section 28.1(a) of the Restaurant Award.  

 

6. Annexed herein and marked “A” is the proposed draft determination outlining the variation 

sought.  

 

Legislative context of modern awards review 

 

7. Section 156(2)-(5) of the Fair Work Act 2010 (FW Act) prescribes the steps to be 

followed by the Commission in conducting a 4 yearly review of modern awards, thus: 
 

 “(2)  In a 4 yearly review of modern awards, the FWC: 

(a) must review all modern awards; and 
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(b) may make: 

(i) one or more determinations varying modern awards; and 

(ii) one or more modern awards; and 

(iii) one or more determinations revoking modern awards. 

(c) must not review, or make a determination to vary, a default fund term of a modern award.” 

Note 1:       Special criteria apply to changing coverage of modern awards or revoking modern 

awards (see sections 163 and 164). 

Note 2:       For reviews of default fund terms of modern awards, see Division 4A. 

Variation of modern award minimum wages must be justified by work value reasons 

(3)  In a 4 yearly review of modern awards, the FWC may make a determination varying modern 

award minimum wages only if the FWC is satisfied that the variation of modern award minimum 

wages is justified by work value reasons. 

             (4)  Work value reasons are reasons justifying the amount that employees should be paid for doing a 

particular kind of work, being reasons related to any of the following: 

                      (a)  the nature of the work; 

                      (b)  the level of skill or responsibility involved in doing the work; 

                      (c)  the conditions under which the work is done. 

Each modern award to be reviewed in its own right 

             (5)  A 4 yearly review of modern awards must be such that each modern award is reviewed in its own 

right. However, this does not prevent the FWC from reviewing 2 or more modern awards at the 

same time.” 

 

8. Section 134 of the FW Act requires the Commission to ensure that modern awards, 

together with the National Employment Standards, provide a fair and relevant minimum 

safety net taking into account, inter alia, the need to promote social inclusion through 

increased workforce participation (s.134(1)(c)); the need to promote flexible modern 

work practices and the efficient and productive performance of work (s.134(1)(d)); the 

principle of equal remuneration for work of equal or comparable value (s.134(1)(e)); and 

the likely impact of any exercise of modern award powers on business, including on 

productivity, employment costs and the regulatory burden (s.134(1)(f)); and the need to 

ensure a simple, easy to understand, stable and sustainable modern award system for 

Australia that avoids unnecessary overlap of modern awards (s.134(1)(g)); and the likely 

impact of any exercise of modern award powers on employment growth, inflation and the 

sustainability, performance and competitiveness of the national economy (s.134(1)h)).  
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9. Section 139(1) of the FW Act prescribes the terms which may be included in modern 

awards. In relation to annualised wage arrangements, sub-section 139(1)(f) specifically 

provides terms which may be included are those that: 

(a) have regard to the patterns of work in an occupation, industry or enterprise; 

(b) provide an alternative to the separate payment of wages and other monetary 

entitlements; and  

(c) include appropriate safeguards to ensure that individual employees are not 

disadvantaged. 

 

Award history 

10. The creation of the Restaurant Award was completed during the award modernisation 

stage in 2009 by this Commission’s predecessor, the Australian Industrial Relations 

Commission (AIRC). Prior to this, the restaurant and catering industry, was covered by 

the Hospitality Industry (General) Award 2010, which came into effect on 1 January 2010 

(‘Hospitality Award’). The Hospitality Award was created pursuant to an award 

modernisation request from the Minister for Employment and Workplace Relations in 

accordance with s.576C(1) of the Workplace Relations Act 1996, on 28 March 2008.1   

 

11. On 28 May 2008, AIRC received from the Minister an amendment to its request, to create a 

modern award for the restaurant and catering industry that is separate from the Hospitality 

Industry: 

“27A. The Commission should create a modern award covering the restaurant 
and catering industry, separate from those sectors in the hospitality industry 
providing hotelier, accommodation or gaming services.  The development of such 
a modern award should establish a penalty rate and overtime regime that takes 
account of the operational requirements of the restaurant and catering industry, 
including the labour intensive nature of the industry and in [sic] the industry’s 

                                                           
1 [2009] AIRCFB 555.  

http://www.airc.gov.au/awardmod/databases/rest/Decisions/2009aircfb555.htm
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core trading times.”2 
 

12. In creating the Restaurant Industry Award 2010 (‘Restaurant Award’), the AIRC was 

guided by the pre-reform restaurant awards, NAPSAs, the Hospitality Award, together with 

the terms outlined in the amended consolidated request from the Minister: 

 

“[193] We understand the 28 May 2009 variation to the consolidated request to 
require the Commission to make a modern award which takes account of the 
operational requirements of the restaurant and catering industry, including the 
labour intensive nature of the industry and the industry’s core trading times, 
particularly in considering the penalty rate and overtime regime. Our task is to 
establish a modern award with appropriate terms and conditions for the industry, 
having regard to the terms of the consolidated request as varied, and having regard 
to the content of relevant pre-reform awards and NAPSAs and the weight of 
coverage of those industrial instruments.” Emphasis added. 

 
  
 

13. RCI submits that during the 2009 award modernisation proceedings (‘Award 

Modernisation’), the annualised salaries provision was not given extensive consideration.  

RCI filed submissions in these proceedings seeking to maintain the annualised salaries 

provision from the Hospitality Award, mainly on the basis that a large number of workers 

employed in the restaurant and catering industry were on annualised salaries.3 

 

14. The AIRC took a conservative approach to incorporating annualised salaries provision in the 

majority of modern awards during the Award Modernisation, and only sought to include it if 

the pre-modern award included such provision. 

 

15. RCI submits that in considering RCI’s claim, this Commission should have regard to the 

decision of the AIRC in the Rail Industry Award 20104 (‘Rail Award’). In deciding to insert 

an annualised salaries provision in the Rail Award, the AIRC accepted submissions from 

union and employer parties that annualised salary arrangements are a common feature in the 

                                                           
2 Variation of Award Modernisation Request Under Section 576C(4).  
3 Australian Industrial Relations Commission: Award Modernisation - Restaurant and Catering Australia, 

Submissions, 24 July 2009, [33] 
4 Award Modernisation [2008] AIRCFB 1000, [257]. 

http://www.airc.gov.au/awardmod/download/request_variation_290509.pdf
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industry. The review of the Rail Award resulted in ‘annual leave loading’ being included as 

part of the annualised salaries arrangement provision in the award: 

“18.1 An employer and an employee may agree to enter into an annualised salary arrangement instead of 
any or all of the following provisions of this award: 

Clause 14 —Classifications and minimum wage rates;  

Clause 15—Allowances and expenses; 

Clause 23—Overtime and penalty rates; and 

Clause 24.3—annual leave loading.” 
 

16. Another important development of the review is the inclusion of clause 18.3, which 

recognises the annualised salary arrangement as full and final payment of all obligations in 

respect of an employee’s pay entitlement under the award.  Clause 18.3 states: 

 

“18.3 The annual salary must be no less than the amount the employee would have been entitled 
to receive under the rates and allowances prescribed by this award. The annual salary is paid 
in full satisfaction of any obligation to otherwise make payments to the employee under this 
award and may be relied upon to set off any such obligation, whether of a different character 
or not.” Emphasis added. 
 

 

17. During the Award Modernisation, the AIRC similarly established an annualised salary 

arrangement provision (clause 17) in the Clerks-Private Sector Award 2010. 

 

18. The Australian Services Union (ASU) made a subsequent application to vary clause 17 of 

the Clerks—Private Sector Award 2010.  In its decision dismissing the ASU’s application, 

the Full Bench of the AIRC noted: 
‘[8] Awards operate in conjunction with contracts of employment. It is generally accepted that 
clerical employees are commonly remunerated by way of annualised salaries whether the 
relevant award expressly provides for such arrangements or not. It is also generally accepted 
that if the salary is expressly paid in compensation of all award entitlements and the amount 
paid exceeds the amount due under the award then the arrangement is not inconsistent with 
the award. The intention of the ASU in making its application is that the only arrangements 
which can legally be entered into are those expressly provided for in the award.”  
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19. The above decision was reaffirmed by the Full Bench in Oil Refining and Manufacturing 

Award 2010.5   

 
 

20. RCI submits that its proposed changes to the annualised salaries provision in the Restaurant 

Award is necessary, having regard to legislative requirements outlined in these submissions. 

In particular, consideration of the patterns of work and operational requirements of the 

industry generally. Where necessary, the Commission should also have regard to significant 

changes within the environment in which the industry operates, which have evolved over 

time since the creation of the Restaurant Award and the need to ensure that modern awards 

are simple, easy to understand, and sustainable .  Importantly, RCI’s proposed amendment 

to the annualised provision would satisfy the modern awards objectives as outlined in 

paragraph 8 above.  

 

  

 

  

                                                           
5 Australian Municipal, Administrative, Clerical and Services Union [2010] FWAFB 969, [8]. 
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“A” 
 

 

 

DRAFT DETERMINATION 
 

RESTAURANT INDUSTRY AWARD 2010 

[MA000119] 

 

 
Restaurant Industry  

4 YEARLY REVIEW OF MODERN AWARDS – ANNUALISED SALARIES ,SYDNEY, 2016 
 

 

A. Further to the decision [] FWCFB ] issued by the Fair Work Commission on                , 
the Restaurant Industry Award 2010 is varied as follows: 

 

1. By deleting the current sub-clause 28.1(1)(a) and replacing it with the following: 
“(a)  As an alternative to being paid by the week, by agreement between the employer 

and an individual employee, an employee other than a casual, can be paid at a 
rate equivalent to an annual salary of at least 25% or more above the weekly rate 
prescribed in clause 20 – Minimum wages, multiplied by 52 for the work being 
performed. In such cases, there is no requirement under clauses 24.2, 33- 
Overtime, 34.1 and 34.2 to pay overtime and penalty rates in addition to the 
weekly wage, and clause 35.2(b) to pay any additional leave loading, provided that 
the salary paid over a year was sufficient to cover what the employee would have 
been entitled to if all award overtime and penalty rate payment obligations had 
been complied with.” 

 
 

B. The variations to commence on [ ]. 
 

 

PRESIDENT 

 

 


