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IN THE FAIR WORK COMMISSION 

 

Matter No: AM2016/13 

 

Section 156 - Four Yearly Review of Modern Awards - Annualised Salaries 
 

SUBMISSION IN REPLY 

 

 

UNITED VOICE 

 

1. This submission is in reply to the submission made by the Australian Hotels Association 

(‘AHA’),  filed on 26 March 2018, concerning the Hospitality Industry (General) Award 2010 

(Hospitality Award’); and the submission of Restaurant Catering Industrial (‘RCI’), filed on 

23 March 2018, concerning the Restaurant Industry Award 2010 (‘Restaurant Award’) in 

response to the decision of Commission in the Annualised Wage Arrangements (‘Salary 

arrangements’) common issue proceedings published on 20 February 2018
1
 (‘the Decision’). 

2. In relation to each of the submissions a reference to the paragraph numbers [ ] is a reference 

to the internal numbering within the submission unless otherwise stated.  

General matters 

3. As the Full Federal Court in Construction, Forestry, Mining and Energy Union v Anglo 

American Metallurgical Coal Pty Ltd
2
 recently observed: 

It is of the essence to appreciate that a modern award is not an instrument the 

product of agreement, or conciliation and arbitration as representing all the terms 

and conditions of employment of identified employees. Rather, together with the 

National Employment Standards its purpose is to provide a fair and relevant 

minimum safety net of terms and conditions.
3
 

4. It is trite to say the 4 yearly review is not an inter partes process.
4 As the Full Federal Court in 

Shop, Distributive and Allied Employees Association and another v The Australian Industry 

Groups and others [2017] FCAFC 161 observed at paragraph 38: 

                                                           
1
  Annualised Wage Arrangements [2018] FWCFB 154. 

2
  [2017] FCAFC 123. 

3
  As above at paragragh 18. 

4
 See for example [110] of the Penalty Rates Decision on 23 February 2017, 4 Yearly Review of modern 

Awards – Penalty Rates [20017] FWCFB 1001,  for a clear statement of the Commission’s power to ‘vary a 
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The meaning of s 156(2) is clear. The FWC must review all modern awards 

under s 156(2) (a). In that context “review” takes its ordinary and natural 

meaning of “survey, inspect, re-examine or look back upon”.  

5. The Commission has correctly identified paragraph 139(f) of the Fair Work Act 2009 (‘the 

Act’) as relevant in its review of salary arrangement provisions within the context of a fair 

and relevant minimum safety net of terms and conditions. 

6. A salary arrangement provision is a safety net arrangement and should not be confused with 

over award payments in the guise of salaries in which the employer can lay claim to some 

independence from award regulation as some premium above the award minima is paid. 

7. The AHA notes at [31]: 

 [I]f an annualised wage arrangement provision is too complex in its application, 

or places an excessive administrative burden or increased employment costs upon 

employers, it will not be used and the provision will essentially become redundant. 

8. This comment is emblematic of the misplaced concerns of both submitters and others in 

relation to complexity and excessive administrative burdens. A salary arrangement is a choice 

that the modern award provides to employers and employees as an alternative to strict 

compliance with the fair and relevant safety net of terms and conditions set by the relevant 

modern award and the NES. If an employer seeks to pay its employees through an award 

sanctioned arrangement, safeguards that the award is complied with are necessary. If 

employer and employees want relief from complexity, the main way this can be achieved is 

by the employer paying some premium above the modern award. 

AHA submission 

9. At [8] of its submission, the AHA notes that the threshold of ‘25% or more’ should be 

maintained as a standard. We agree. 

10. In relation to the AHA’s comments at [10] to [14] concerning what it calls ‘the outer limits 

variation’ subclauses of the model clauses, we reiterate our view that the draft clause X.1(c) is 

important. More broadly, in relation to the criticism by the AHA of draft subclauses X.1 (b), 

(c) and (d) (iii) as too complex and at odds with the idea of a salary arrangement being an 

arrangement that is assessed over the course of a year we note the following matters.  

11. The part time work provisions in both the Hospitality Award and Restaurant Award have 

recently been varied to contain provisions that have some similarity to what is being proposed 

here insofar as the new substantive part time work provisions contemplate records being 

                                                                                                                                                                                     
modern award in whatever terms it considers appropriate , subject to its obligations to accord interested 
parties procedural fairness and the application of relevant statutory provisions’. 
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maintained of work within guaranteed hours and days and rostering flexibility within defined 

parameters. These provisions were agreed by AHA. There is nothing particularly 

extraordinary in terms of what is proposed in the model clauses here. We note our general 

comments concerning assessing complexity and administrative burden in light of the 

arrangement being part of the safety net and optional. 

12. The outer limits variation provisions are clearly appropriate and adapted to compliance with 

paragraph 139(1) (f) (iii) of the Act.  

13. The concerns noted at [13] of the AHA submission that the ‘overs’ provision will be unfair, 

maladapted to trading fluctuations in hospitality and require additional payments to be made 

within roster cycles does not take into account the flexibility of a salary arrangements. The 

employer and employee are able to agree to average ordinary and overtime hours to deal with 

fluctuations in the pattern of work and seasonality. There is no reason why an appropriately 

crafted arrangement cannot accommodate foreseeable variation in the pattern of work. In 

situations where the employee has to work extraordinary hours, the payment within the roster 

cycle for unforeseen additional work is reasonable. Making an employee in effect wait for the 

annual reconciliation is inappropriate and conflicts with clear provisions within the Act 

concerning the payment of wages.
5
 

14. In relation to the AHA’s comments concerning reconciliation at [15] to [19], the requirement 

that reconciliation take place every 12 months is important and should be maintained. If an 

employee and employer intend to utilise these award based arrangements, a yearly 

reconciliation as proposed will provide ‘appropriate safeguards to ensure that individual 

employees are not disadvantaged’. A regular mandatory reconciliation as the model clauses 

propose will go a long way to eliminating abuses of these arrangements. 

15. In relation to the AHA’s submission concerning the employer maintaining time and wages 

records and these records being signed by an employee, it is problematic to suggest that 

requiring an employer to maintain a record of when its employee works is excessive or 

burdensome. Further the requirement that the record is signed weekly is pedestrian. 

16. In relation to AHA’s submission concerning termination of salary arrangements, we are able 

to concur with the proposal that arrangements should be able to be terminated by the giving of 

4 weeks’ notice provided that in the case of unilateral terminations there is a provision for a 

pro rata reconciliation for the period since the last reconciliation up to the end of the end of 

the arrangement.  

RCI 

                                                           
5
  Section 323. 
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17. The general submission of the RCI that no change is necessary to the Restaurant Award 

misconceives the role of the Commission in this review. The Commission has, to date, 

conducted a thorough and proper review and we reiterate our broad support for the general 

conclusions and their specific application to the Restaurants Award. The variant of model 

clause 4 that the Commission determines as appropriate should be applied to the Restaurant 

Award and the provision in the Restaurant Award that applies to non-managerial employees 

should be consistent any equivalent clause in the Hospitality Award. 

 

 

 

United Voice 

5 April 2018 

 


