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PN1  

VICE PRESIDENT HATCHER:  Yes, can I take appearances, please?  Mr 
Robson, you appear for United Voice? 

PN2  
MR ROBSON:  Yes, your Honour. 

PN3  
VICE PRESIDENT HATCHER:  Ms Wells, you appear for the Restaurant and 
Catering Australia. 

PN4  
MS WELLS:  Yes, your Honour. 

PN5  
VICE PRESIDENT HATCHER:  Mr Moss, you appear for the West Australian 
Chamber of Commerce? 

PN6  
MR MOSS:  Yes, your Honour. 

PN7  
VICE PRESIDENT HATCHER:  Yes.  Mr Ryan, you appear for the AHA and 
associated entities? 

PN8  
MR RYAN:  Yes, your Honour. 

PN9  
VICE PRESIDENT HATCHER:  Mr Mostafavi, you appear for Australian 
Business Industrial and NSW Business Chamber? 

PN10  
MR MOSTAFAVI:  I do, your Honour. 

PN11  
VICE PRESIDENT HATCHER:  All right, so we have on the phone Mr Mihal, is 
it;  solicitor for (redacted)? 

PN12  
MR MIHAL:  Yes, thank you, sir. 

PN13  
VICE PRESIDENT HATCHER:  All right.  Well, Mr Robson, just so we don't 
keep Mr Mihal on the phone indefinitely can we deal with this confidentiality 
issue first? 

PN14  
MR ROBSON:  Of course - so the redacted statement regards a member of United 
Voice - was made by a member of United Voice who it has made the deed of 
confidentiality with Mr Waller in settlement of an underpayment claim.  Mr 



Waller has agreed to waive his right to confidentiality under the deed on the basis 
that we've sought orders.  Those orders should be in front of you now.  
Essentially, we are seeking confidential hearings under section 593(3) and orders 
regarding confidentiality under section 594. 

PN15  
There is a mistake in the document that's been provided to you.  In paragraph 4, 
the sentence it says, "Exhibits RCI8", and then ending, "RCI21" - that should say, 
"the statement of (name redacted)."  If you'd like me to - - - 

PN16  
VICE PRESIDENT HATCHER:  We'll fix it by hand.  So in - just to be clear, the 
name of the person making the witness statement is not confidential? 

PN17  
MR ROBSON:  Yes, that would be confidential. 

PN18  
VICE PRESIDENT HATCHER:  You just said his name, that's all.  Is there 
reason why his name would be confidential? 

PN19  
MR ROBSON:  The request of the employer. 

PN20  
VICE PRESIDENT HATCHER:  Mr Mihal, is there any reason why the witness's 
name, leaving aside any other information, needs to be kept confidential? 

PN21  
MR MIHAL:  Well, the reason is this, your Honour:  if - what your Honour has to 
understand is this is a very small place that I'm calling from. 

PN22  
VICE PRESIDENT HATCHER:  Just hold on, Mr Mihal:  we might just try and 
turn up the volume a bit so we can hear you a bit better. 

PN23  
MR MIHAL:  Thank you.  Can you hear me now? 

PN24  
VICE PRESIDENT HATCHER:  Yes, that's better, thank you. 

PN25  
MR MIHAL:  Thank you.  What your Honour must understand is that I'm calling 
you from a very small place. 

PN26  
VICE PRESIDENT HATCHER:  Yes. 

PN27  
MR MIHAL:  My client operates a restaurant business in a town of around 15,000 
people.  He's very concerned about reputational damage as a result of the 



information that's confidential.  If the witness's name is linked to his evidence in a 
place like this, immediately it will alert others to the fact that he is the employer 
named in the evidence and his business and essentially the information would no 
longer be confidential. 

PN28  
VICE PRESIDENT HATCHER:  Yes, all right.  Well, the statement would not be 
published on our website and the name of the employer would not be published at 
all so how would you form a link between the person's name and the business? 

PN29  
MR MIHAL:  Because it would be well-know that that person worked in my 
client's business. 

PN30  
VICE PRESIDENT HATCHER:  But if the document's not - - - 

PN31  
MR MIHAL:  Locally. 

PN32  
VICE PRESIDENT HATCHER:  Yes, all right. Okay, Ms Wells:  you've seen the 
statement in unredacted form, is that right? 

PN33  
MS WELLS:  Yes, your Honour. 

PN34  
VICE PRESIDENT HATCHER:  Do you want - you don't want to cross-examine 
this witness or do you? 

PN35  
MS WELLS:  I wish to cross-examine (name redacted). 

PN36  
VICE PRESIDENT HATCHER:  Is he available for cross-examination, Mr 
Robson? 

PN37  
MR ROBSON:  Yes, your Honour. 

PN38  
VICE PRESIDENT HATCHER:  All right, so is the practical effect of the order 
that we'd have to close the court room during the cross-examination?  Is that 
right? 

PN39  
MR ROBSON:  Yes, sir. 

PN40  
VICE PRESIDENT HATCHER:  All right.  Ms Wells, do you have any issues 
with the proposed confidentiality order? 



PN41  
MS WELLS:  Not at all, your Honour. 

PN42  
VICE PRESIDENT HATCHER:  I'm just curious, Mr Robson:  how do we make 
the order without identifying the name of the witness? 

PN43  
MR ROBSON:  That is a curious question which I don't have an answer to.  We 
could - - - 

PN44  
VICE PRESIDENT HATCHER:  I suppose I could - once I mark the document as 
an exhibit we could just put the exhibit number in the order.  Is that - - - 

PN45  
MR ROBSON:  I believe that would be an appropriate solution. 

PN46  
VICE PRESIDENT HATCHER:  All right.  Is that appropriate, Mr Mihal? 

PN47  
MR MIHAL:  I'm content with that, your Honour. 

PN48  
VICE PRESIDENT HATCHER:  All right.  All right, well, just so we get this 
issue out of the way, is the witness ready to give evidence now? 

PN49  
MR ROBSON:  Yes, he is. 

PN50  
VICE PRESIDENT HATCHER:  He'll give evidence over the phone as well, will 
he? 

PN51  
MR ROBSON:  Yes, he's from a regional town in Tasmania. 

PN52  
VICE PRESIDENT HATCHER:  Just excuse me.  All right, well, Mr Mihal, do 
you want to be present when the witness gives his evidence? 

PN53  
MR MIHAL:  No, I don't.  Once the application is disposed of, my client's interest 
is no longer. 

PN54  
VICE PRESIDENT HATCHER:  All right.  Well, what I'll do is I'll mark the 
statement and I'll just call it, "the statement", at this stage, as exhibit 1. 

EXHIBIT #1 WITNESS STATEMENT 



PN55  

VICE PRESIDENT HATCHER:  I will make the confidentiality order provided to 
me by Mr Robson.  I will give it today's date, 6 December.  In order A4 after the 
words, "prohibited information in", I'll simply insert the words, "exhibit 1", and 
then it will read on to, "other than for the purpose of these proceedings."  All 
right, so what we'll do is - is three any person in the court room who's not directly 
connected with the proceedings?  I should - it's been identified to me that in 
paragraph A2 and A3 and A1 there's further reference to the witness's name so in 
each case we'll take out the reference in the statement to the witness's name and 
just put in exhibit 1. 

PN56  
So paragraph 1 will say, "In relation to exhibit 1", paragraph 2 will say, "the 
prohibited information in exhibit 1", paragraph 3 will say, "in which the person 
making the statement in exhibit 1", and I'll make those amendments.  Mr Robson, 
can I ask you to send us the soft copy of this draft so that we could appropriate 
modify it and then formally issue it? 

PN57  
MR ROBSON:  Of course, your Honour. 

PN58  
VICE PRESIDENT HATCHER:  Yes, all right. 

PN59  
MR MIHAL:  That was attached to my email, too, your Honour;  as of yesterday. 

PN60  
VICE PRESIDENT HATCHER:  All right, thank you.  All right, Mr Mihal:  is 
there anybody in the court room not directly connected with the proceedings?  All 
right.  Mr Mihal, what we'll do is we'll now close the courtroom and take the 
witness's evidence.  I think technologically you can stay on the line to hear the 
evidence if you want to.  But it's  a matter for you. 

PN61  
MR MIHAL:  Thank you. 

PN62  
VICE PRESIDENT HATCHER:  I'll take that as a yes? 

PN63  
MR MIHAL:  Look, I'm going to terminate the link, your Honour. 

PN64  
VICE PRESIDENT HATCHER:  All right.  Well, thank you for your evidence, 
Mr Mihal.  You're excused and you're free to go. 

PN65  
MR MOSS:  Thank you, sir. 

PN66  
VICE PRESIDENT HATCHER:  All right, we'll get the witness on the phone. 



PARAGRAPHS 67-145 REDACTED 

PN146  

VICE PRESIDENT HATCHER:  All right, now, Mr Robson, you have a second 
statement of Ms Jun Yan? 

PN147  
MR ROBSON:  Yes, I do, your Honour.  Ms Yan hasn't been required for a cross-
examination. 

PN148  
VICE PRESIDENT HATCHER:  All right, well, if there's no objection I'll mark 
the statement of Jun Yan dated 31 October 2016 as exhibit 2. 

EXHIBIT #2 WITNESS STATEMENT OF JUN YAN DATED 

31/10/2016 

PN149  

VICE PRESIDENT HATCHER:  So that's all your evidence, Mr Robson? 

PN150  
MR ROBSON:  Yes. 

PN151  
VICE PRESIDENT HATCHER:  I take it that in relation to the restaurants award 
and the hospitality award, no other party wishes to adduce any evidence?  Is that 
correct? 

PN152  
MS WELLS:  That's correct, your Honour. 

PN153  
MR ROBSON:  I would also seek to tender the documents we've referred to in our 
submission of 10 November, which I provided to the Commission this morning 
via email. 

PN154  
VICE PRESIDENT HATCHER:  What are they?  Mr Robson, you can't send 
lengthy documents by email on the morning of the hearing and expect us to print 
it out for you. 

PN155  
MR ROBSON:  I apologise. 

PN156  
VICE PRESIDENT HATCHER:  What are those documents?  Are the other 
parties aware of these documents? 

PN157  
MR ROBSON:  They are aware of these documents.  They are expert statements 
that have been previously referred to in the award review:  the statement of Dr 
Muurlink filed in the rates case;  the statement of Dr Muurlink filed in the part-



time/casual common issue;  the statement of Dr - apologies, your Honour, his 
name has completely escaped me.  Excuse me, sir. 

PN158  
VICE PRESIDENT HATCHER:  IN any event, have you given notice to the other 
parties you were going to tender these documents? 

PN159  
MR ROBSON:  No, I did not. 

PN160  
VICE PRESIDENT HATCHER:  Did the other parties have any objection to us 
marking these documents as exhibits in the proceeding? 

PN161  
MS WELLS:  No, your Honour. 

PN162  
MR RYAN:  No, your Honour:  we'll make a submission about relevance but no, 
your Honour. 

PN163  
VICE PRESIDENT HATCHER:  All right, well, perhaps, Mr Robson, if you take 
us to your submission and identify each document and then I can proceed to mark 
them. 

PN164  
MR ROBSON:  On page 6, footnote 1, the report of Dr Damien Oliver dated 3 
September 2015 tendered exhibit UV28 in AM2014/305 penalty rates case on 4 
November 2015. 

PN165  
VICE PRESIDENT HATCHER:  So the report of Dr Damien Oliver dated 3 
September 2015 will be marked exhibit 3. 

EXHIBIT #3 REPORT OF DR DAMIEN OLIVER DATED 03/09/2015 

PN166  

VICE PRESIDENT HATCHER:  Yes. 

PN167  
MR ROBSON:  On page 8, footnote 10, the report of Dr Damien Oliver dated 22 
February 2016, tendered as exhibit 289 in AM2014/196, part-time employment 
and AM2014/197, casual employment, on 16 August 2016. 

PN168  
VICE PRESIDENT HATCHER:  All right, so the report of Dr Damien Oliver 
dated 22 February 2016 will be marked exhibit 4. 

EXHIBIT #4 REPORT OF DR DAMIEN OLIVER DATED 22/02/2016 

PN169  



MR ROBSON:  The report of Dr Olav Muurlink tendered as exhibit UV26 in 
AM2015/305, penalty rates case, on 4 November 2015. 

PN170  
VICE PRESIDENT HATCHER:  So the report of Dr Olav Muurlink dated 4 
November 2015 will be marked exhibit 5. 

EXHIBIT #5 REPORT OF DR OLAV MUURLINK DATED 

04/11/2015 

PN171  

MR ROBSON:  Again, the report of Dr Olav Muurlink, tendered as exhibit 290 in 
AM2014/196, part-time employment and AM2014/197, casual employment on 16 
August 2016. 

PN172  
VICE PRESIDENT HATCHER:  Sorry, they're not the dates of the reports?  
They're the dates they were tendered?  Is that right? 

PN173  
MR ROBSON:  Yes. 

PN174  
VICE PRESIDENT HATCHER:  The report of Dr Olav Muurlink, tendered in 
other proceedings on 16 August 2016 will be marked exhibit 6. 

EXHIBIT #6 REPORT OF DR OLAV MUURLINK DATED 

16/08/2016 

PN175  

MR ROBSON:  On page 10, dot point 20, Balady S, Knox A, and Wright, CF, 
2016:  "The role of job quality and recruitment and retention challenges in the 
Australian restaurant industry", 30th Association of Industrial Relations 
academics of Australia and New Zealand, AIRAANZ conference, building 
sustainable workforce futures, Sydney, Australia, 12 February. 

PN176  
MR MOSS:  Beg your pardon, your Honour:  I may object to that one being put 
into evidence.  My understanding is that's an unpublished paper.  The PowerPoints 
or the slides from that presentation aren't publically available. 

PN177  
VICE PRESIDENT HATCHER:  What's that got to do with admissibility? 

PN178  
MR MOSS:  Simply, sir, that the other parties have not been forwarded a copy to 
look at that document as of yet. 

PN179  
VICE PRESIDENT HATCHER:  You've obviously seen it? 

PN180  



MR MOSS:  I've seen the PowerPoint - - - 

PN181  
VICE PRESIDENT HATCHER:  I see. 

PN182  
MR MOSS:  - - but the report itself, to my understanding, is not yet published. 

PN183  
VICE PRESIDENT HATCHER:  Well, Mr Robson, are you in a position to 
provide copies of that to the other parties? 

PN184  
MR ROBSON:  I'm in a position to provide a copy of the report - the PowerPoint 
that was given to the - the presentation that was given to the conference.  But I 
understand that's the correct citation for the speech that was given. 

PN185  
VICE PRESIDENT HATCHER:  All right, so it's a PowerPoint presentation? 

PN186  
MR ROBSON:  Yes. 

PN187  
VICE PRESIDENT HATCHER:  So that's what you're referring to? 

PN188  
MR MOSS:  Yes, if it's just simply the PowerPoint presentation - - - 

PN189  
VICE PRESIDENT HATCHER:  You've seen that? 

PN190  
MR MOSS:  Yes. 

PN191  
VICE PRESIDENT HATCHER:  All right, so we'll call it PowerPoint 
presentation by S. Balady and others, entitled, "The role of job quality and 
recruitment and retention challenges in the Australian restaurant industry", will be 
marked exhibit 7. 

EXHIBIT #7 POWERPOINT PRESENTATION RE RESTAURANT 

INDUSTRY BY S. BALADY AND OTHERS 

PN192  

VICE PRESIDENT HATCHER:  Is that it with you, Mr Robson? 

PN193  
MR ROBSON:  Yes, your Honour. 

PN194  



VICE PRESIDENT HATCHER:  Now, can I direct you to provide hard copies of 
all those documents:  three copies to the Commission and one copy to each of the 
parties? 

PN195  
MR ROBSON:  May it please. 

PN196  
VICE PRESIDENT HATCHER:  All right, thank you - now, submissions. 

PN197  
MR ROBSON:  Thank you, your Honour. 

PN198  
VICE PRESIDENT HATCHER:  Just to confirm:  you're not pressing - or are you 
- the draft variation for the registered and licenced clubs award? 

PN199  
MR ROBSON:  No, your Honour. 

PN200  
VICE PRESIDENT HATCHER:  All right. 

PN201  
MR ROBSON:  We confirmed in our correspondence. 

PN202  
VICE PRESIDENT HATCHER:  All right, thank you. 

PN203  
MR ROBSON:  Your Honour, our application concerns the annualised salary 
provisions in the restaurants and hospitality general award.  United Voice does not 
say that annualised salaries are not a fair and relevant pay an employees in the 
restaurant industry.  We think they are an important and longstanding condition in 
the industry and shouldn't be removed.  However - - - 

PN204  
VICE PRESIDENT HATCHER:  Well, can I just test you about that?  So what's 
the purpose of the provision? 

PN205  
MR ROBSON:  The main use of the provision is to essentially simplify the 
payment of a wage.  If a person is paid an amount the award says 20 per cent 
above the minimum wage for their classification under the award then the 
employer - and it's expressed in slightly different ways in both the hospitality and 
the restaurants award is entitled not to pay overtime and penalty rates and other 
monetary amounts.  This was first inserted into the hospitality award in 1997 
during the award simplification process.  The purpose is, I suppose, to provide a 
flexible way of paying employees to an employer. 

PN206  



It would simplify the administrative burden of working out exactly each week 
what a person had worked and what was owed to them in penalty rates and 
overtime and other amounts. 

PN207  
VICE PRESIDENT HATCHER:  Isn't the effect of the reconciliation that the 
employer still has to do all of that? 

PN208  
MR ROBSON:  Well, the hospitality award doesn't include any express provision 
for a reconciliation. 

PN209  
VICE PRESIDENT HATCHER:  So we start with hospitality, right? 

PN210  
MR ROBSON:  Yes. 

PN211  
VICE PRESIDENT HATCHER:  So - well, in hospitality 27.1(b)(ii) says: 

PN212  
The employer has to insure that the salary paid over the year will be sufficient 

to cover all entitlements. 

PN213  
MR ROBSON:  Yes. 

PN214  
VICE PRESIDENT HATCHER:  How do you do that without keeping  a record 
and then calculating it? 

PN215  
MR ROBSON:  Well, I suppose that is the purpose of this application.  I think it's 
unclear that there is any requirement to check in at any time during the 
relationship.  Simply, they have to insure - there is no mechanism for review.  
Now, there is one in the restaurants award but that, again - there is a lack of clarity 
about what happens when a person's annualised salary arrangement is terminated 
before the conclusion of a year or again, where a person's employment ends 
before a year. 

PN216  
VICE PRESIDENT HATCHER:  Just starting where began:  so if the employer 
still has to record hours worked and ultimately do a calculation, what's the 
administrative burden that's being saved? 

PN217  
MR ROBSON:  Calculating the exact amount to be paid each week - if the records 
are kept and in some cases never checked again, one simply has to pay the same 
amount each week and one has satisfied the provision of the award.  Now, in the 
restaurants award there is a provision for reconciliation at the conclusion of a 
year.  But that's a checking against hours worked as opposed to each week 



calculating what a person would have been paid in wages.  Conversely, for an 
employee, the benefit is that they have a stable income and the employer can pay 
a stable amount. 

PN218  
But I suppose it's designed so that people plan how their employees work to a 
certain sum of money rather than to simply be a flat rate that's paid while they 
work any sort of hours.  In practice that's not how it happens. 

PN219  
VICE PRESIDENT HATCHER:  In practice what happens? 

PN220  
MR ROBSON:  People are engaged on annualised salaries.  They're paid a rate 
that is 25 per cent above the minimum award wage for their provision - apologies, 
their classification - and then their hours are - they work as many hours, as many 
penalty hours, as many overtime hours as can be got out of them and there is often 
little consideration of if that amount of work and the hours and the times when 
they've worked are relevant to the salary that's being paid. 

PN221  
VICE PRESIDENT HATCHER:  Well, if there was a reconciliation under the 
restaurant awards that would solve it at the end of the year but - - - 

PN222  
MR ROBSON:  That's why, (1) we're seeking a clarification that (1) the 
reconciliation must occur in the hospitality award.  We're seeking to modernise 
the language so that, you know, it's easier to understand the process that has been 
taking place.  We're seeking to shorten the period in which the review has to take 
place so that it's not over the course of a year, it's over a period of six months, 
which is (a) an easier period of time to reconcile but (b) a shorter period of time 
for the employee, then an express provision that a reconciliation called a review 
must take place, expressly stating that where there is a shortfall between what 
should have been paid under the award wages and what was paid under the 
annualised salary, that amount should be paid to the employee. 

PN223  
To a certain extent it won't dramatically alter the condition of the award but 
simply express it in a better way and improve the award as an aim to compliance. 

PN224  
VICE PRESIDENT HATCHER:  Is there any evidence that these reconciliation 
mechanisms actually work:  that is they're carried out in practice? 

PN225  
MR ROBSON:  Well, your Honour, I think the way the clauses are currently 
drafted is incomplete and a little archaic. 

PN226  
VICE PRESIDENT HATCHER:  I mean, the restaurant one is fairly clear, isn't it? 



PN227  
MR ROBSON:  I think it could be clearer and I think it could be expressed in a 
way that will help people to understand what they're trying to do to comply with 
the award rather than simply state the entitlement.  I think there is limited 
evidence that they work in practice.  But I think we can't solve that through the 
award process.  What we can do is improve the nature of the - we can improve the 
nature of the entitlement.  We can change the language. 

PN228  
We can reduce the period at which the reconciliation must take place and in the 
hospitality award in particular we can create a specific mechanism for people to 
be back paid when their salary is less than what they would have earned under the 
award. 

PN229  
VICE PRESIDENT HATCHER:  All right. 

PN230  
MR ROBSON:  So we've called two witnesses in support of our application.  Mr 
Jun Yuan gave evidence that he routinely works overtime and penalty hours 
without any variation in pay.  He has worked more than a year with his current 
employer without ever seeing a reconciliation or review and Mr Yuan wasn't 
cross-examined on his evidence.  Mr - - - 

PN231  
VICE PRESIDENT HATCHER:  Is it likely that a few changes in words is going 
to fix that problem? 

PN232  
MR ROBSON:  Well, I think we'll improve it.  The problem with the award 
system is that it can't fix everything.  Compliance is obviously a problem in any 
case but I think if we change the way the award expresses the entitlement and we 
make some small changes to make it (a) easier to comply with but more obvious 
what the compliance is, we can help those who are striving for compliance to meet 
it.  Otherwise, really, compliance is about enforcement.  We say that this clause 
(a) is a better entitlement;  it's more practical in its effect;  it's more obvious what 
the requirement is;  it's expressed in more simple language and we think that will 
help the employer who's looking to do the right thing and help the employee who 
is looking to understand their entitlement and looking to have their wages paid at 
the right amount. 

PN233  
VICE PRESIDENT HATCHER:  Yes, all right. 

PN234  
MR ROBSON:  (Name redacted) gave evidence that he was underpaid by 
approximately $18,000.  In the summer of 2013/2014 he worked 70-hour weeks, 
up to 14 hours a day, sometimes without breaks.  (Name redacted) was cross-
examined on his evidence and it was not substantially challenged on that.  Both 
witnesses have sacrificed a great deal for their employers.  They've worked long 
hours and late into the night.  Both have complained about the hours they've 



worked to their employer and the pay that they received.  Both were initially 
rebuffed. 

PN235  
Mr Yuan hasn't seen a resolution to his problem.  (Name redacted) did but it was 
through litigation and fairly lengthy proceedings.  Both witnesses gave evidence 
they are unhappy with the hospitality industry.  They stay in the industry because 
they like to cook and they value the skills they have as qualified chefs but both 
witnesses are considering leaving the industry.  (Name redacted), since leaving 
(redacted), has not worked as a salaried chef since that time.  He has worked on 
wages as a casual and a permanent part-timer. 

PN236  
But his experience of annualised salaries is such that he wouldn't work under them 
again.  Mr Yuan is also considering leaving the industry.  His evidence is that he's 
considering being a truck driver.  The evidence of both these witnesses is relevant 
to both the hospitality and restaurants award.  The evidence of both (Name 
redacted) and Mr Juan is that they have worked as chefs in workplaces covered by 
both the restaurant and hospitality awards and have regularly changed between 
both throughout their careers.  Their experiences or attitudes are directly relevant 
to both awards.  The annualised salary provisions we've just discussed do not meet 
the modern awards objective.  They also contravene the NES.  Section 63 of the 
Fair Work Act provides for a right to refuse unreasonable additional hours and 
section 63(3) provides the criteria for judging the reasonableness of an employer's 
request.  One of those criteria is the remuneration an employee will receive for 
working those hours. 

PN237  
Under the current salary provisions it will be impossible for any employee to 
know the reasonableness of the request because they'll be unable to judge what 
remuneration they will receive for working those hours.  Our application - we also 
say that it doesn't meet the modern awards objective in their current form because 
they're essentially a vehicle for avoiding the minimum safety net in the hospitality 
award and the restaurants award.  The provisions allow employers to avoid paying 
penalty rates, overtime and other monetary entitlements.  They also contravene the 
NES, obscuring an employee's right to refuse unreasonable hours. 

PN238  
These provisions apply to low-paid workers who are dependent on penalty rates, 
overtime and other monetary entitlements to maintain their living standards.  The 
industry is in desperate need of more skilled workers and these provisions are 
driving workers away.  Our application is limited and its' reasonable.  We don't 
seek to dramatically change the way the annualised salary provisions function.  
We don't seek to substantially change the entitlement or remove it from the 
award.  But we do seek to modernise the language of the provision. 

PN239  
We believe that entitling a review is something that would be better understood by 
both employers and employees, particularly given they are - many people working 
in these industries with limited business experience or limited language skills - 
review explains what is occurring better than reconciliation.  Our application will 



also seek to insure that there is an express right that each employee may access 
their records.  While this is already a right under the Fair Work Act we say that it's 
important to put this provision into these awards, considering that there are - 
considering that this should be a guide to compliance, helping people who are 
aspiring to do the right thing to meet their objectives. 

PN240  
We also say that there must be a clear provision for an employee to be back-paid 
where there is a shortfall between what they would have earned under the award 
and the annualised salary.  Without - this is the only possible incentive for an 
employer to set an annualised salary as is appropriate for the actual hours worked 
by the employee.  This will insure that an employee on an annualised salary 
arrangement enjoys the safety net conditions set by the applicable modern award. 

PN241  
The employer's claim that there is no need for this type of provision because 
paying less than the award would create an underpayment - hospitality employees 
tend to be low-paid.  If the employer's approach were taken the employee's only 
course of action would be litigation that they tend not to be able to afford.  As I've 
said before, the award should aim to be a guide to compliance.  It should include a 
mechanism by which an employee can recover the amount that they're owed or be 
paid the amount that they're owed without needing to litigate or dispute. 

PN242  
The terms and conditions of the award, finally, are the safety net, not the 
annualised salary provision.  The annualised salary is a simplified way of paying 
those entitlements.  It is a mechanism, not the entitlement itself.  So we say to 
insure that the hospitality award and the restaurant award meet the modern awards 
objective, so that they do not contravene the NES, the variations must be made. 

PN243  
VICE PRESIDENT HATCHER:  So if there's an absolute requirement to 
reconcile payments at the end of the year, why do you need specification of an 
amount of 25 per cent? 

PN244  
MR ROBSON:  Your Honour, I think the amount has been put in there as a sum 
that would be appropriate - would be a sum that should be appropriate for the 
hours that someone might work over the course of a year.  Reconciliation each 
year is to insure that that amount is actually appropriate for the hours worked.  I 
think the number could be nearly anything but 25 per cent is probably the right 
amount considering patterns of the industry with overtime, penalty rates and other 
entitlements. 

PN245  
It still requires monitoring over the course of the year to insure that an employee 
is not working more or less but to insure that you keep that there needs to be some 
sort of incentive in the award to keep it to the annualised salary or to pay the 
person what they actually are entitled to, working the patterns that they do. 

PN246  



VICE PRESIDENT HATCHER:  Is it realistically - is it realistic to expect that 
owners of small cafes and restaurants are going to undertake that sort of 
calculation exercise as distinct from just paying the 25 per cent and then forgetting 
about it? 

PN247  
MR ROBSON:  Well, your Honour, I think if the alternative is an underpayment 
claim I think they would say - you know, a definite incentive to do the 
reconciliation.  I think the alternative to making the payment at the end of the year 
is actually managing the hours worked by an employee.  I think there is an ability 
to understand how many penalty hours, how many overtime hours go into an 
annualised salary and if your employer works that amount - which would be 
reasonable, it's not an unlimited sum of money - one wouldn't run into these 
problems.  I think we should avoid the reconciliation in the first place but it does 
need to be there to insure there is something that says at the end of the year this 
person must have worked a pattern of work that reflects the amount of money that 
you paid them. 

PN248  
VICE PRESIDENT HATCHER:  Some clauses in other awards require when the 
salary is set at the beginning that there is a transparent construction of what 
elements make up the salary, how many hours and what assumptions about hours 
and overtime are placed into the figure.  Is there any benefit in that for this award, 
do you think? 

PN249  
MR ROBSON:  I think that may be beneficial but I think all the parties here 
would agree that the hours in hospitality can be quite variable.  One of the benefits 
to employers and employees is that it levels out the variability of income.  There 
are peaks and troughs, so setting patterns far in advance may not be the most 
appropriate way.  I could see some benefit to it but I think it's more important that 
there is a clear reason to manage a person's hours from week to week or roster to 
roster rather than to necessarily pre-agree it. 

PN250  
VICE PRESIDENT HATCHER:  All right. 

PN251  
MR ROBSON:  Thank you. 

PN252  
VICE PRESIDENT HATCHER:  Ms Wells. 

PN253  
MS WELLS:  Thank you, your Honour.  Without repeating too much of what we 
have outlined in our submissions I propose summarising our claim and our 
response to the claim by United Voice as canvassed by Mr Robson.  I also would 
like to cover other relevant matters which we haven't included in our written 
submissions.  If I could firstly seek leave to make a minor amendment to our final 
submissions in response to the claim by United Voice:  in paragraph 14, which 



relates to a comment regarding the second witness, (Name redacted), who I just 
cross-examined, I'd just like to make a correction in that respect. 

PN254  
Previously we weren't aware that (Name redacted) in fact came under the 
restaurant award so we acknowledge that.  The evidence proffered is relevant to 
the claim. 

PN255  
VICE PRESIDENT HATCHER:  Yes. 

PN256  
MS WELLS:  If I can just - - - 

PN257  
VICE PRESIDENT HATCHER:  Is it fair to say that - particularly with chefs - 
that they may regularly go between the two awards:  that is the hospitality award 
and the restaurant award? 

PN258  
MS WELLS:  Chefs would generally fall under the restaurant award, is my 
understanding, and caterers - chefs who work for catering businesses fall under 
the hospitality award. 

PN259  
VICE PRESIDENT HATCHER:  Chefs who work for hotels? 

PN260  
MS WELLS:  Chefs who work for hotels as well as catering businesses. 

PN261  
VICE PRESIDENT HATCHER:  So do chefs who work for hotels fall under 
hospitality award or restaurant award? 

PN262  
MS WELLS:  I understand they fall under the hospitality award. 

PN263  
VICE PRESIDENT HATCHER:  So my point is there would be career chefs who 
might, as they change jobs, swap between one award and the other? 

PN264  
MS WELLS:  Yes. 

PN265  
VICE PRESIDENT HATCHER:  Does that suggest there should be some 
commonality of provisions between the two awards, particularly as I suspect that 
these annualised salary provisions might be most attractive with respect to chefs? 

PN266  
MS WELLS:  I think, your Honour, it's important to note that the operational 
hours are different between the two industries.  Cafes, for example - they open 



only during the day and restaurants have different trading hours to hotels and I 
think that's an important distinction, as well as the services offered by the two 
industries. 

PN267  
VICE PRESIDENT HATCHER:  I'm not talking about services offered by the 
industries:  I'm talking the functions of the employees.  That is, it seems to me it's 
likely that a lot of people would - particularly chefs - would be working in one 
establishment under one award and then they might move to another 
establishment under the other award and the hours worked would depend upon the 
particular establishment and as a café can be different from a restaurant one place 
can be different from a restaurant, another place which can be different from a 
hotel.  Isn't that a reasonable proposition? 

PN268  
MS WELLS:  I accept that, your Honour. 

PN269  
VICE PRESIDENT HATCHER:  Going back to the starting point, does that 
suggest there should be some commonality provisions between the two awards 
about annualised salaries? 

PN270  
MS WELLS:  Perhaps that could be acceptable.  If I can turn to RCI's claim;  our 
claim is quite simply to absorb annual leave-loading entitlement into annualised 
salaries under the restaurant award.  We seek to make this change on behalf of our 
members to simplify employee obligations under the award and to lessen 
regulatory and administrative burden by making one lump sum payment to 
compensate employees for all award entitlements, including minimum wages, 
overtime penalty rates and leave loading. 

PN271  
Subdivision (b) of division 3, part 223 of the Fair Work Act deals with terms that 
may be included in modern awards.  Section 139(1) of that Act states: 

PN272  
A modern award may include terms about any of the following matters - - - 

PN273  
- - - and subsection 139(1)(f) provides for annualised wage arrangements that 
have regard - sorry, that: 

PN274  
have regard to the patterns of work in an occupation, industry or enterprise;  

(2) provide an alternative to the separate payment of wages and other 

monetary entitlements and (3) include appropriate safeguards to insure that 

individual employees are not disadvantaged. 

PN275  
Firstly, in respect of the first point relating to patterns of work in an occupation, 
industry or enterprise:  we say that the labour-intensive and seasonal nature of the 



café, restaurant and catering industry would benefit from an adoption of such an 
arrangement such as that proposed by RCI to simplify and regularise processes 
relating to payment of employee entitlements. 

PN276  
VICE PRESIDENT HATCHER:  What do you mean, "regularise?" 

PN277  
MS WELLS:  It would standardise it. 

PN278  
VICE PRESIDENT HATCHER:  You mean some people are doing this already?  
Is that what that means? 

PN279  
MS WELLS:  Yes, that's correct.  In relation to the second point, RCI's proposal 
to include annual leave loading which would be classified as other monetary 
entitlements in the annualised salaries provision is permitted under the subclause.  
In relation to the third point, pre-existing conditions in the restaurant industry 
award in clause 28 provides sufficient safeguards against employees being 
disadvantaged.  This goes to the matters raised by Mr Robson in relation to the 
fact that there aren't sufficient safeguards in the award.  We say that there are. 

PN280  
We say that in particular subclause 28.1(a) requires that provided the salary paid 
over the year was sufficient to cover the employee would have been entitled to 
even if all award entitlements - sorry.  Essentially subclause 28.1(a) insures that 
employees receive sufficient entitlement.  All employee entitlements that they 
would otherwise be entitled to under the award. 

PN281  
VICE PRESIDENT HATCHER:  So employees under the system sit down at the 
end of each year and then calculate everyone's wages as if they were under the 
award for the whole year, do they? 

PN282  
MS WELLS:  Yes. 

PN283  
VICE PRESIDENT HATCHER:  How do they get the time to do that? 

PN284  
MS WELLS:  Well, that is an issue. 

PN285  
VICE PRESIDENT HATCHER:  I mean, I know the award says that but is this 
something that - perhaps you won't' want to answer this - is that something that 
really happens? 

PN286  
MS WELLS:  Reconciliation? 



PN287  
VICE PRESIDENT HATCHER:  Yes. 

PN288  
MS WELLS:  We understand that it does for a lot of our members who are aware 
of their obligations to reconcile.  We haven't come across any issues that this 
hasn't occurred.  The first time that I've come across an issue where a 
reconciliation hasn't occurred is when I saw the evidence tendered by United 
Voice;  (Name redacted)'s evidence.  So my understanding is it only happens once 
a year and although the industry does suffer from not having a lot of resources to 
look after these types of processes to do it annually is not a big issue. 

PN289  
VICE PRESIDENT HATCHER:  All right. 

PN290  
MS WELLS:  This also is a response to the proposition put by Mr Robson; 
28.1(b) of the award states that: 

PN291  
Provided further that in the event of termination of employment prior to 

completion of a year the salary paid during such period of employment must be 

sufficient to cover what the employee would have been entitled to if all 

awarded overtime and penalty rate payment obligations had been complied 

with. 

PN292  
So Mr Robson mentioned that there aren't enough safeguards, and the employer's 
obligations are not explicit in the current provision.  We don't agree with that 
proposition.  We say that the provisions in 28.1 sufficiently provide safeguards to 
ensure that employees receive their entitlements. 

PN293  
VICE PRESIDENT HATCHER:  So from a practical perspective, again, looking 
at the small café owner, how would they deal with this clause from a cash flow 
perspective?  That is, unless they're monitoring each week what their potential 
liability is and perhaps putting money aside, how are they going to handle the 
possibility of making a lump sum payment at the end of a particular year in 
circumstances where they might not have the cash flow to meet it? 

PN294  
MS WELLS:  Well, that obligation is made easier if the employer complied with 
the obligation to keep proper records.  So all they would need to do is, on a 
weekly basis, fortnightly basis, get their bookkeeper in, ensure that they reconcile 
records, keep proper records, ensure that at the management level that that is 
sufficiently complied with I don't see that there would be an issue at the end. 

PN295  
VICE PRESIDENT HATCHER:  Well, if they're doing that what's the point of 
the provision?  That is, Mr Robson said it eased the administrative burden.  But if 
employers need to keep an eye on the hours every week and, as you say, get their 



bookkeeper in to keep an eye on the hours and then put money aside, what benefit 
do they get out of the provision?  Why would you do it? 

PN296  
MS WELLS:  Why would there be a reconciliation? 

PN297  
VICE PRESIDENT HATCHER:  No, why would an employer want to enter into 
this sort of arrangement if they're still looking at the hours every week, getting 
their bookkeeper involved, setting aside money?  That is, what benefit do 
employers get out of this provision? 

PN298  
MS WELLS:  Sorry, your Honour, you mean to include the provision that we're 
proposing? 

PN299  
VICE PRESIDENT HATCHER:  The provision as a whole.  That is, what do 
employers get out of putting someone on an annualised salary if they have to 
monitor hours every week, put money aside, and then do another reconciliation at 
the end of the year?  That is, it doesn't seem to me to be administratively any 
easier than simply paying wages every week. 

PN300  
MS WELLS:  I understand that, your Honour.  I think the difference is – I don't 
know actually. 

PN301  
VICE PRESIDENT HATCHER:  All right. 

PN302  
DEPUTY PRESIDENT DEAN:  Ms Wells, what proportion of your members do 
you know actually use the provision? 

PN303  
MS WELLS:  The annualised salary provision?  Mainly from supervisors 
upwards.  So the majority of employees in the industry are casuals who aren't 
covered by this provision, however, the managers and chefs and supervisors, who 
are paid a higher salary, who are permanent workers, are covered in the award.  I 
don't have the percentage of what that is but it's quite a high number. 

PN304  
DEPUTY PRESIDENT DEAN:  Thank you. 

PN305  
MS WELLS:  Even though the majority of employees are casuals. 

PN306  
VICE PRESIDENT HATCHER:  But you're saying it's a high proportion of those 
who are permanent who are on annualised salary? 

PN307  



MS WELLS:  Yes.  Almost all I would say. 

PN308  
VICE PRESIDENT HATCHER:  Well, there must be some benefit for them if 
they're doing it that way. 

PN309  
MS WELLS:  I would say so. 

PN310  
VICE PRESIDENT HATCHER:  Sorry, Ms Wells, just another question.  When 
you're on an annualised salary what do you have to pay in respect of any leave 
entitlements?  Do you pay the base award rate or do you pay the annualised 
salary? 

PN311  
MS WELLS:  You pay the annualised salary which incorporates the base rate.  
RCI submits that its proposal is beneficial for employers and employees alike.  
The changes provide a predetermined and predictable rate of pay.  It simplifies the 
accounting process, and is kept in check by pre-existing provisions that ensures 
that employers meet their obligations to provide employees with all of their award 
entitlements. 

PN312  
This is not the first time that RCI has sought to include annualised salaries in the 
Restaurant Award.  In 2009 proceedings before the Australian Industrial Relations 
Commission RCI sought to include in its draft award an annualised salary 
arrangement similar to what it is seeking now.  RCI again seeks the inclusion of 
this type of provision in the industry award. 

PN313  
If I can now turn to the response by United Voice to RCI's claim.  Paragraph 2 of 
United Voice's submissions in reply state, that's midway through the paragraph: 

PN314  
Any argument that a change should be made to a particular award due to a 

precedent in another award is unsustainable without specific evidence of the 

patterns of work and operational requirements that make annualised salaries a 

necessity to provide a fair and relevant safety net in the industry covered by the 

Modern Award in question. 

PN315  
This is also mentioned in some variation in paragraphs 22 and 23 of their reply 
submissions. 

PN316  
In our submission we refer to annualised salaries provisions contained in other 
awards such as the rail industry and Clerks Awards.  RCI could have also 
included other awards which contain similar provisions.  We refer to this in the 
interest of making a comparison between the annualised provisions in those 
awards and the existing arrangement in the Restaurant Award ultimately to show 



that the given safeguards already contained in the Restaurant Award similar to the 
safeguards contained in the mentioned awards – sorry, your Honour – we're 
simply trying to say that the claim proposed by RCI is not as ambitious as one 
would think.  What we're proposing is something that other awards already have.  
It's a system that's working for those awards.  We say that it's a system that was 
adopted by those industries for the same reasons that we say they should be 
adopted in our industries, for the simplification and to ensure - - - 

PN317  
VICE PRESIDENT HATCHER:  Simplification of what? 

PN318  
MS WELLS:  The simplification of ensuring that employers comply with their 
obligations. 

PN319  
VICE PRESIDENT HATCHER:  But on looking at your draft determination, 
what's the actual – I thought the actual change was that you were simply seeking 
leave loading to be included as a component in the salary. 

PN320  
MS WELLS:  That's right. 

PN321  
VICE PRESIDENT HATCHER:  That's the only change. 

PN322  
MS WELLS:  Yes. 

PN323  
VICE PRESIDENT HATCHER:  So rather than somebody getting base wage plus 
25 per cent plus leave loading when they took annual leave they could just get 
base wage and 25 per cent. 

PN324  
MS WELLS:  They would get what they're entitled in the annual leave loading 
which is 17.5 per cent.  That would be absorbed in the annualised salary 
provision. 

PN325  
VICE PRESIDENT HATCHER:  So they'd lose it. 

PN326  
MS WELLS:  It would be accounted for. 

PN327  
VICE PRESIDENT HATCHER:  What does that mean? 

PN328  
MS WELLS:  So the 17.5 per cent would be included in - - - 

PN329  



VICE PRESIDENT HATCHER:  They wouldn't get that any more in annual 
leave.  They'd lose that when they took annual leave? 

PN330  
MS WELLS:  Well, I don't think they would lose it.  It would still be accounted 
for.  If they took leave they would still get the 17.5 per cent. 

PN331  
VICE PRESIDENT HATCHER:  How?  That is, if today you're on an annualised 
salary and you're on the minimum arrangement you'll get base wage plus 25 per 
cent plus 17-and-a-half per cent when you take annual leave.  Under your 
proposal you could keep them on base wage and 25 per cent but they would not 
get the 17-and-a-half per cent on top of that when they took annual leave; is that 
right? 

PN332  
MS WELLS:  I guess it would be – they'd get an added percentage in the 
annualised salary to account for if there's a loss in the leave loading. 

PN333  
VICE PRESIDENT HATCHER:  Why would they get that? 

PN334  
MS WELLS:  Because the purpose is not to lose their entitlement of the loading.  
It's just to include it as part of the annualised salary. 

PN335  
VICE PRESIDENT HATCHER:  So would this apply to existing agreements 
about annualised salaries?  Or would people have to enter into new agreements, 
that is, all the existing agreements would be - - - 

PN336  
MS WELLS:  It could apply to existing agreements if there is a mutual agreement 
between the employer and employee. 

PN337  
VICE PRESIDENT HATCHER:  So if I'm currently on base wage plus 25 per 
cent, the minimum salary, what happens if this clause comes in tomorrow? 

PN338  
MS WELLS:  Well - - - 

PN339  
VICE PRESIDENT HATCHER:  Is my existing agreement cancelled or does it 
just continue or what happens? 

PN340  
MS WELLS:  I would say that there would have to be a transitional provision.  
I've already mentioned that the current annualised salary provisions have 
safeguards contrary to what United Voice has put. 

PN341  



If I can turn to another objection by United Voice, paragraph 18 of their 
submission which talks about that the annualised arrangement proposed by RCI 
would defeat the purpose of annual leave loading, which is to provide an incentive 
to both employer and employee to take annual leave, RCI disagrees with that and 
our response is that this is not what happens in practice.  Currently there is no 
incentive to take leave in the leave loading especially not for the employer. 

PN342  
At paragraph 19 United Voice claims that the inclusion of leave loading and the 
annualised salary arrangement would be difficult to administer correctly and 
would add to the administrative burden placed on the employer.  Our response to 
this is there is no additional administrative burden in RCI's proposal.  The only 
time that the employer would be required to do the calculation is on the 
countback.  As it stands now the burden is borne by the employer now every time 
employees take leave and they have to make the loading calculation. 

PN343  
At paragraph 20 of their submission United Voice states that the change proposed 
by RCI is significant.  That would fundamentally transform the way in which 
leave loading is paid under the Restaurants Award.  RCI notes that in terms of 
disconnection the annualised salary disconnects many other penalties from the 
payment and therefore disrupts the incentive from the penalty, for example, the 
penalty for working weekends.  If anything the annualised salary is the least to 
have connection between the penalty and the incentive. 

PN344  
If I can now turn to the claim by United Voice, the changes proposed are to reduce 
the reconciliation period from 12 months to six months and ensuring payment of a 
shortfall, and conducting a review upon termination of employment prior to the 
six month period of employment; giving the employees the right to refuse to work 
additional hours; maintaining record keeping obligations.  This is already in the 
Restaurant Award.  Giving employees the right to inspect their own employment 
records, which RCI does not take issue with; change in terminology from 
reconciliation to review which we do not disagree with.  The three changes 
proposed by United Voice relating to a reduction in the reconciliation period from 
12 months to six months; review upon termination of employment prior to the six 
month period; and giving the employees the right to refuse work, additional hours 
are significant changes in the industry. 

PN345  
These are changes that excessively tips the balance in favour of employees with 
no regard to the negative impact on business in the café, restaurant and catering 
industry.  Annualised salary it stands employers already grapple with increasing 
costs associated with running a business.  A large proportion of the labour market 
in this industry are casuals.  We explored the reasons why this is so in the casual 
employment and part-time common matters. 

PN346  
VICE PRESIDENT HATCHER:  But this provision doesn't apply to casual so - - - 

PN347  



MS WELLS:  I'm trying to point out that we already have a subset or a large part 
of the labour force in the industry who can at any given notice terminate their 
employment. 

PN348  
VICE PRESIDENT HATCHER:  That's because they're casuals. 

PN349  
MS WELLS:  Because they're casuals, yes. 

PN350  
VICE PRESIDENT HATCHER:  They don't have to be casuals but that's the way 
the industry chooses to employ them. 

PN351  
MS WELLS:  Well, we did provide reasons as to why that is the case in the part-
time and casual common matter.  We say that - - - 

PN352  
VICE PRESIDENT HATCHER:  I'm not criticising it but I'm wondering why 
you're raising the point that employees can leave whenever they feel like it. 

PN353  
MS WELLS:  Thank you, your Honour.  The reason I'm raising it is because 
simply to say we already have a large part of workers who can leave their job at 
any given notice, if we have other employees who are non-casuals and they're 
given the ability to refuse to work reasonable hours this will exacerbate the 
volatility of the labour force in our industry. 

PN354  
VICE PRESIDENT HATCHER:  But they already have the ability to refuse to 
work unreasonable hours. 

PN355  
MS WELLS:  They don't currently have that.  So that is a change that United 
Voice is seeking as part of their claim. 

PN356  
VICE PRESIDENT HATCHER:  So that's an NES entitlement they already have, 
is it not?  That is, what United Voice is seeking is merely echoing what the NES 
already says. 

PN357  
MS WELLS:  Well, in that case, your Honour, is it not superfluous?  If it's already 
accounted for.  If it's already in the NES we don't see a need to pursue that claim.  
In relation to the changes proposed by United Voice we urge the Commission to 
have particular regard to the likely impact on the café, restaurant and catering 
industry in observing the requirement under section 134 of the Fair Work Act, in 
particular, subsection 134(1)(f) which states that: 

PN358  



The Fair Work Commission must ensure that Modern Awards, together with 

the National Employment Standards provide a fair and relevant minimum 

safety net and conditions taking into account the likely impact of any exercise 

of modern award powers on business, including on productivity, employment 

costs and the regulatory burden. 

PN359  
VICE PRESIDENT HATCHER:  All right.  Just so I understand the submission, 
so I understand the point about the six months versus 12 months.  That means you 
would have to do two reconciliations a year not just one. 

PN360  
MS WELLS:  That's correct. 

PN361  
VICE PRESIDENT HATCHER:  Does this go to any other aspect of the 
proposal? 

PN362  
MS WELLS:  No.  So it's really the first part of the claim which is to reduce the 
period of reconciliation to 12 months, and also the second part which is to ensure 
that upon termination prior to six month employment a reconciliation is 
conducted. 

PN363  
VICE PRESIDENT HATCHER:  So what happens now if you leave prior to the 
reconciliation period? 

PN364  
MS WELLS:  What happens now in the award is prior to the 12 months being up 
should an employee terminate, their employment be terminated, a reconciliation is 
carried out. 

PN365  
VICE PRESIDENT HATCHER:  And why is an annualised salary provision 
needed at all to meet the modern awards objective? 

PN366  
MS WELLS:  That's a good question, your Honour. 

PN367  
VICE PRESIDENT HATCHER:  Thank you.  Is there an answer?  I'm yet to 
understand any appreciable benefit at least from the employers' side that they 
would get out of this provision if it is strictly complied with. 

PN368  
MS WELLS:  The benefit for employers? 

PN369  
VICE PRESIDENT HATCHER:  Well, just start off with employers, if you 
actually strictly comply with this clause as written currently I struggle to 
understand what benefit an employer gets out of it. 



PN370  
MS WELLS:  I guess it provides a guidance for them to ensure compliance with 
their obligations. 

PN371  
VICE PRESIDENT HATCHER:  How? 

PN372  
MS WELLS:  Because it's expressly stated in the provision what they're required 
to do.  It's a reminder of their obligations to keep proper records of employment of 
their employees, to reconcile, and to pay any shortfall in any entitlements.  It acts 
as a reminder.  It's a guide for them to follow and ensure compliance. 

PN373  
VICE PRESIDENT HATCHER:  All right. 

PN374  
MS WELLS:  I'd like to just briefly talk about the evidence given by (Name 
redacted).  In relation to the evidence we say the experience of a single employee 
under the Restaurant Award could not possibly be relied upon in seeking to make 
the changes proposed by United Voice.  It's but one experience.  In relation to that 
evidence I struggle to see that the records were actually accurate. 

PN375  
VICE PRESIDENT HATCHER:  And so why is that? 

PN376  
MS WELLS:  Because of the errors that I – well, firstly the errors pointed out by 
(Name redacted) himself. 

PN377  
VICE PRESIDENT HATCHER:  What were they? 

PN378  
MS WELLS:  So at paragraph 19 he stated in the last sentence, the year is 
incorrectly marked for the second page of the diary excerpt.  There are other 
inconsistencies in the record kept by his previous partner in annexure A.  If I can 
take you to annexure A, your Honour.  Down the column to 26th of the 12th 
which is a Thursday his partner recorded that he started at 9 but there's no finish 
time.  He accepted that there is only recording of a split shift. 

PN379  
VICE PRESIDENT HATCHER:  I understood he explained that by saying where 
he recorded a break that was the only break that he took. 

PN380  
MS WELLS:  Yes, your Honour.  However, if I can give one example.  If I can 
take you to paragraph 20(c) of his statement he states that he worked from 30 
December until 12 January 2014, and he calculated the totality of those hours to 
be 122.5.  And he said that everything in this paragraph 20 is correct.  He affirmed 



that when I cross-examined him.  So that's 122.5 hours, however he says, if I can 
take you to paragraph 17 of his statement, that he worked split shifts.  He says: 

PN381  
I would usually start at 10 am.  Sometimes I would start earlier, around 8 am 

or 9 am.  Usually I would work until 2 pm and then have a break.  After my 

break I would start again at 5 pm and work until close. 

PN382  
So from that statement he would have a three hour break between the shifts. 

PN383  
VICE PRESIDENT HATCHER:  I read that he said that but that's why I raised it 
with him, and then I thought he clarified and I accepted the steps were to reconcile 
when he came to the actual record he said the break that is recorded is the only 
break he took. 

PN384  
MS WELLS:  Yes, your Honour.  But what I'm - - - 

PN385  
VICE PRESIDENT HATCHER:  So for example for 28 November I thought he 
specifically said he worked from 8 till 10 and he only had a one hour break, so he 
worked for 13 hours. 

PN386  
MS WELLS:  Yes, your Honour.  What I'm trying to do is point out an 
inconsistency in the statement.  So if she says he worked 122.5 hours for that 
period and if we deduct three hours of break for each day and that's for 11 days. 

PN387  
VICE PRESIDENT HATCHER:  That's not what's recorded. 

PN388  
MS WELLS:  That's in paragraph 20(c).  He says there's 122.5 hours.  However, I 
calculated the time recorded in annexure A for that period. 

PN389  
VICE PRESIDENT HATCHER:  Yes.  But you've deducted three hours for every 
day. 

PN390  
MS WELLS:  And I deducted three hours for every day and I didn't come to 122.5 
hours.  I came to 89.5 hours. 

PN391  
VICE PRESIDENT HATCHER:  Yes, but the witness explained the records in 
annexure A record the total period of the breaks.  So if there's no break there was 
no break.  That's what the witness's evidence was.  Not that there was a three hour 
break every day.  When I raised it with him he said what's in annexure A is what 
actually happened. 



PN392  
MS WELLS:  Well, I would struggle to understand how someone could work so 
many hours and not have a sufficient break.  But - - - 

PN393  
VICE PRESIDENT HATCHER:  Well, that's what he was complaining about. 

PN394  
MS WELLS:  I'll withdraw that, your Honour. 

PN395  
VICE PRESIDENT HATCHER:  I'm not asking you to withdraw it.  I'm just 
saying, I mean, I struggle to understand it too, but that's what he says happened.  
And we know there was a claim brought in the Federal Circuit Court for a 
substantial sum and we know it was settled. 

PN396  
MS WELLS:  Yes. 

PN397  
VICE PRESIDENT HATCHER:  I don't know precisely what the settlement was 
but it's clear the employer is very sensitive about it.  So didn't hear from the 
employer that there was any denial of any of this. 

PN398  
MS WELLS:  I understand that the employer doesn't wish to participate in these 
proceedings. 

PN399  
VICE PRESIDENT HATCHER:  And despite being here didn't seek to deny 
anything that was in the statement. 

PN400  
MS WELLS:  I accept that. 

PN401  
COMMISSIONER SAUNDERS:  Ms Wells, if you look at paragraph 17 of the 
witness statement, in the final sentence the witness says that he regularly worked 
shifts longer than 14 hours per day.  That's consistent with annexure A.  And if 
you count up how many hours he was working when he was working a split shift, 
he can't have been working a split shift and working more than 14 hours a day.  
Those two things are inconsistent, so the final sentence of paragraph 17 is 
consistent with annexure A, isn't it? 

PN402  
MS WELLS:  Yes.  The other inconsistency that I noted was he states that he is, 
and he confirmed this when I cross-examined him, that he is a level 3 – he's a 
trained chef at level 3, however, in the contract which was provided upon 
settlement it states that he is a third year apprentice chef. 

PN403  



VICE PRESIDENT HATCHER:  I understood it to say he's a CERT III now.  It 
may not be the same thing as saying what he was at the time he did this work. 

PN404  
COMMISSIONER SAUNDERS:  Doesn't he say in paragraph 15 that he was 
classified as a fourth year apprentice chef at this time.  "I was classified". 

PN405  
MS WELLS:  That's right, your Honour.  And that's the inconsistency.  How can 
he be a fourth year apprentice and then - - - 

PN406  
VICE PRESIDENT HATCHER:  That's in 2013.  So how long is an 
apprenticeship for a chef? 

PN407  
MS WELLS:  I'm sorry, your Honour, I'm not actually certain of that. 

PN408  
VICE PRESIDENT HATCHER:  Right. 

PN409  
MS WELLS:  As stated in our reply submission RCI takes no issue with the minor 
changes proposed by United Voice in particular employers' obligations to 
maintain records; the ability for employees to inspect their employment records 
and the replacement of the word "reconciliation" with "review" as I previously 
mentioned. 

PN410  
VICE PRESIDENT HATCHER:  I'm sorry to get back to this, but paragraph 6 of 
the statement says: 

PN411  
I'm a qualified chef.  I completed by apprenticeship in 2014. 

PN412  
Which I think is the answer, is it not? 

PN413  
MS WELLS:  Yes.  That's correct, your Honour. 

PN414  
VICE PRESIDENT HATCHER:  Yes, go on. 

PN415  
MS WELLS:  RCI considers that the proposed changes in subclauses 28.2(1) to 
(3) of the draft determination of United Voice to shorten the period of 
reconciliation from 12 months to six months to be quite significant.  Such a 
change would add considerable administrative burden on the industry and more 
likely have a crippling effect on small businesses.  In our view, United Voice has 
not made a case for restricting the current annualised salaries arrangement in its 
current form.  Those are my submissions, your Honour. 



PN416  
DEPUTY PRESIDENT DEAN:  Ms Wells, sorry, just before you sit down.  I just 
want to make sure I understand how your proposal is intended to work in the 
context of the inclusion of leave loading.  So assuming leave loading is 17-and-a-
half per cent of four weeks' pay is your proposal intended to work so that 
whatever that amount equates in a dollar amount is added on to the base salary 
plus 25 per cent or whatever it might be? 

PN417  
MS WELLS:  Yes.  That's right. 

PN418  
DEPUTY PRESIDENT DEAN:  It is? 

PN419  
MS WELLS:  Yes, it is. 

PN420  
DEPUTY PRESIDENT DEAN:  Right. 

PN421  
VICE PRESIDENT HATCHER:  You don't propose a modification to the 25 per 
cent number do you? 

PN422  
MS WELLS:  Sorry, no.  No, we don't.  So we would like to leave - - - 

PN423  
DEPUTY PRESIDENT DEAN:  Are you saying it's an additional amount? 

PN424  
MS WELLS:  Sorry, yes, the annual leave loading would be an additional amount. 

PN425  
DEPUTY PRESIDENT DEAN:  All right.  And in the context of your 
membership so the clause is, paid a rate of at least 25 per cent or.  In your 
knowledge is it the case that employers will actually cost a roster pattern, and cost 
it and determine whether 25 per cent is going to be an appropriate amount to cover 
the particular roster pattern that they might want an employee to work? 

PN426  
MS WELLS:  Yes.  I understand that's the current practice. 

PN427  
DEPUTY PRESIDENT DEAN:  In which case is it the case that there may be a 
percentage higher than 25 that would be applied as an annualised salary amount to 
ensure that the award obligations are otherwise covered? 

PN428  
MS WELLS:  That's a likely probability.  That is a probability. 

PN429  



VICE PRESIDENT HATCHER:  Well, do you know or not? 

PN430  
DEPUTY PRESIDENT DEAN:  Is that what happens in practice? 

PN431  
VICE PRESIDENT HATCHER:  If you don't know just be frank about it. 

PN432  
MS WELLS:  If I can take that on notice, your Honour? 

PN433  
DEPUTY PRESIDENT DEAN:  Thank you. 

PN434  
MS WELLS:  Thank you. 

PN435  
VICE PRESIDENT HATCHER:  Mr Moss, are you next? 

PN436  
MR MOSS:  Thank you, your Honour.  I will rely on my written submissions.  I 
just want to highlight just a few points in addition to that. 

PN437  
VICE PRESIDENT HATCHER:  Yes. 

PN438  
MR MOSS:  First of all, we do see that there is merit in the Restaurant & Catering 
Industry Association's application of also extending salary arrangements to 
include leave loading.  We do believe that the current wording of the award in 
particular at 28.1(a) deals with the fact that the employees must be suitably 
compensated for any entitlements which are wrapped up in the salary.  So in that 
respect we don't forego the entitlement.  Rather it's remunerated in a different 
fashion.  And given that the purpose of annual leave loading is to compensate 
employees so they don't suffer a reduction in pay when they miss out on things 
like penalties and overtime and the like when they're taking leave, in the salary 
arrangement those employees on salaries get paid more to take annual leave we 
see as a strange outcome in that respect, and that would remove that ambiguity in 
that aspect. 

PN439  
VICE PRESIDENT HATCHER:  So what's the ambiguity? 

PN440  
MR MOSS:  So part of the purpose of having annual leave loading was to 
compensate employees who, when they took annual leave and were paid their 
base rate of pay, missed out on things like regular shift or penalty payments.  
Under a salaried arrangement those overtime and penalty payments are rolled into 
the salary at any rate. 

PN441  



VICE PRESIDENT HATCHER:  But leave loading currently isn't. 

PN442  
MR MOSS:  Leave loading currently isn't, so when - - - 

PN443  
VICE PRESIDENT HATCHER:  So you get it when you take leave? 

PN444  
MR MOSS:  Yes.  So when they take leave - - - 

PN445  
VICE PRESIDENT HATCHER:  That's clear, isn't it?  There's no ambiguity. 

PN446  
MR MOSS:  There's no ambiguity, no. 

PN447  
VICE PRESIDENT HATCHER:  No. 

PN448  
MR MOSS:  Sorry, it's not ambiguity, it seems a little at odds that when someone 
is taking annual leave on the salary arrangement they should get paid more than 
what they would receive were they actually working. 

PN449  
VICE PRESIDENT HATCHER:  So as far you're concerned the proposal just 
takes it off them? 

PN450  
MR MOSS:  No, it doesn't take it off them because it needs to be factored into the 
salary.  Okay.  Because on the premise that the employee can't be disadvantaged 
as a result of the salaried arrangement the leave loading entitlement needs to be 
compensated for and that would effectively mean that their salary needs to take 
into consideration that foregone entitlement.  So rather than losing it it's being 
paid in a different manner is the way that we would perceive it. 

PN451  
Our primary concerns, however, is with respect to the applications by United 
Voice.  One of the things we would identify, from our perspective we believe that 
there is difference in the industry between restaurant and hospitality, in particular 
a significant difference between a lot of the restaurants which seem to be smaller 
in size, and are sophisticated in arrangements compared to hotels.  It's our 
understanding that quite often employees in the hotel industry, particularly chefs, 
tend to progress within that industry and there's a degree of segregation between 
hotel chefs and restaurant chefs.  In particular a lot of hotels operate largely – and 
both large and small hotels operate significantly within the function areas, so, you 
know, weddings and functions and those types and things, and the way you 
prepare and serve food in those circumstances are quite different to your 
traditional restaurant arrangement.  So we do believe there is a degree of 
segregation 



PN452  
VICE PRESIDENT HATCHER:  But it's the same as catering isn't it, which is in 
the Restaurant Award? 

PN453  
MR MOSS:  Yes, but catering tends to be, once again, a little bit different in that 
aspect.  So the experiences that we've tended to see with some of our members is 
that there does seem to be a level of segregation that their staff don't transfer 
between restaurants and hotel.  They tend to progress within the hotel industry. 

PN454  
So we do think there is a need for horses for courses approach; that the restaurant 
industry versus some of the broader hospitality industry aspects are different.  
There is particularly a difference with respect to the type of employees that are 
engaged so we do believe there is some validity in having consideration for those 
different circumstances. 

PN455  
With respect to the United Voice's claim we would emphasise that the Fair Work 
Commission has considered that in advocating for significant change there is a 
need to provide probative evidence on these matters and, in summary, our view is 
that that hasn't been provided through these applications. 

PN456  
In particular we have two witness statements.  The witness statement of Mr Jun 
Yuan at paragraph 28 identifies that his concern is not about the hours.  Rather it's 
the value of the salary he received for that.  But in Mr Jun Yuan's witness 
statement there's no allegation or concern that he's being underpaid.  One would 
suspect - - - 

PN457  
VICE PRESIDENT HATCHER:  Well, that's what paragraph 26 says, doesn't it? 

PN458  
MR MOSS:  Sorry? 

PN459  
VICE PRESIDENT HATCHER:  Paragraph 26. 

PN460  
MR MOSS:  My apologies.  Paragraph 28, he says, "I do not mind working long 
hours" - - - 

PN461  
VICE PRESIDENT HATCHER:  Twenty-six.  Twenty-six. 

PN462  
MR MOSS:  Sorry? 

PN463  
VICE PRESIDENT HATCHER:  Twenty-eight and 26. 



PN464  
MR MOSS:  Yes, sorry.  Yes, sir, you're quite correct there.  He's indicating that 
he's not got a concern itself with the hours that he's working.  Rather he believes 
that he's not being paid enough.  But there's no allegation that he's not being paid 
in accordance with the award.  There's no allegation to suggest that was he paid 
the base rate under the award with the relevant penalties and overtime that he'd 
receive more.  In all cases he would probably receive less. 

PN465  
If we do take a look at the timesheets of Jun Yuan as well there's also indications 
that the employer has taken into account where he's worked quite long hours in a 
particular week by giving him days in lieu.  So for example in the appendix with 
annexure C the timesheet dated 8 May 2016. 

PN466  
VICE PRESIDENT HATCHER:  Sorry, what was that date? 

PN467  
MR MOSS:  Eighth May 2016.  So these don't appear to be numbered so it's a – 
the date is on the top right-hand corner. 

PN468  
VICE PRESIDENT HATCHER:  Yes. 

PN469  
MR MOSS:  Yes.  On the bottom he notes it has "Owed DIL" which is I assume 
to mean day in lieu. 

PN470  
VICE PRESIDENT HATCHER:  All right.  Is there any record of him having 
been given the day in lieu? 

PN471  
MR MOSS:  I must admit it's hard to follow.  We've not done a full audit on this 
one, but if we look at 11 October 2015. 

PN472  
COMMISSIONER SAUNDERS:  Because on 22 May a few weeks later there's a 
day in lieu there. 

PN473  
MR MOSS:  It does.  Yes.  So there seemed to be some elements or indication 
there within this that the employer is having some degree of consideration for the 
hours that the employee is working and adjusting the hours to suit.  So there's a 
few examples in that respect. 

PN474  
But at any rate the witness statements of two employees does not indicate that 
there is a significant issue or concern amongst employees generally that salary 
arrangements are operating to their disadvantage.  One would reasonably expect 
that if this was of a systematic concern that there would be opportunity – that 



United Voice would either be able to; (a) provide further examples of employees; 
or alternatively - - - 

PN475  
VICE PRESIDENT HATCHER:  Well, I mean, how many examples is enough? 

PN476  
MR MOSS:  Well, that's an interesting question but I would expect there's 
probably significantly more than two given, in our view; the popularity of these 
arrangements when it comes to permanent workers within the industry.  One 
would also reasonably expect that the organisers of United Voice would be able to 
provide statements even if employees couldn't or weren't prepared to, to indicate 
examples of where they see that this is regularly being abused. 

PN477  
VICE PRESIDENT HATCHER:  Well, let's be frank, the restaurant industry is 
almost entirely non-unionised, isn't it? 

PN478  
MR MOSS:  Bearing in mind this application applies not only to the Restaurant 
Industry Award but also the Hospitality Award. 

PN479  
VICE PRESIDENT HATCHER:  Yes. 

PN480  
MR MOSS:  And my understanding is that when you look at the larger hotels they 
are quite heavily unionised, or at least in part.  We also have the Fair Work 
Ombudsman as well which United Voice indicate as well there's concern about 
recourse to litigation as being the only opportunity for employees to address this.  
We would say if there are concerns within employees the Fair Work Ombudsman 
provides a very low cost and easy source of redress for workers should there be a 
concern that they are actually disadvantaged. 

PN481  
But broadly speaking whilst the two awards deal with it differently both awards 
make it very clear that employees should not be disadvantaged under these 
arrangements.  And given the fairly clear provisions in that respect, should 
employees be disadvantaged then there is opportunities for them to seek redress in 
that.  We're not certain that increasing the level of description or regulation around 
that will either; (a) increase the protections of employees – in essence the more 
regulations you put in place the higher the probability that employers will be non-
compliant with those obligations, particularly if we are looking at small 
businesses. 

PN482  
VICE PRESIDENT HATCHER:  So leaving aside the six versus 12 months issue, 
which is one thing, how does the proposal add to the regularity burden? 

PN483  



MR MOSS:  So in particular putting a requirement in for reconciliations on a 
regular basis.  Now, bearing in mind that doesn't sit there within the Hospitality 
Award.  It provides - - - 

PN484  
VICE PRESIDENT HATCHER:  So Hospitality is saying there's no requirement 
current? 

PN485  
MR MOSS:  Yes.  On my reading the Hospitality requires that there is no 
disadvantage, and I am prepared to be stand correct on this one, that in setting the 
arrangements for – so in particular 27.1(b)(i): 

PN486  
The agreement must have regard to the pattern of work in the employee's 

occupation industry or enterprise but must not disadvantage the employee 

involved. 

PN487  
So there appears to be an ongoing expectation there that the employee must not be 
disadvantaged.  To the extent they are I would suspect that would be considered a 
breach of the award. 

PN488  
VICE PRESIDENT HATCHER:  And they then have to take legal action. 

PN489  
MR MOSS:  Well, they could take action through the Federal Circuit Court, but I 
think probably more appropriately and more regularly what happens is they 
contact the Fair Work Ombudsman and the Fair Work Ombudsman tend to be 
quite expedient in resolving these without recourse to litigation. 

PN490  
VICE PRESIDENT HATCHER:  Or more likely they do nothing. 

PN491  
MR MOSS:  In our experience in dealing with the Fair Work Ombudsman they 
tend to be quite proactive. 

PN492  
VICE PRESIDENT HATCHER:  No, not the Fair Work Ombudsman, the 
employee. 

PN493  
MR MOSS:  In making a complaint? 

PN494  
VICE PRESIDENT HATCHER:  Yes. 

PN495  



MR MOSS:  Well, we don't have the statistics and it might be interesting to 
provide it, but my understanding is that there are a large number of complaints 
which are made to the Fair Ombudsman each year. 

PN496  
VICE PRESIDENT HATCHER:  I don't know what a large number is, but there's 
no evidence about any of this.  These are just assertions, aren't they? 

PN497  
MR MOSS:  Yes, which, of course, I think turns into point.  United Voice is the – 
so in the case of United Voice's application they're the ones seeking the 
amendment and in our opinion what we have here is largely assertions and not 
backed up in fact. 

PN498  
VICE PRESIDENT HATCHER:  So what's the logical explanation, having regard 
to the modern awards objectives, for the Restaurants Award to require 
reconciliation but Hospitality not?  That is, what's the logical difference? 

PN499  
MR MOSS:  I'm not in the position to talk as to why one was chosen for one 
award and not the other. 

PN500  
VICE PRESIDENT HATCHER:  No, but going forward and having regard to the 
modern awards objective why should it be that Restaurants has a reconciliation 
requirement and Hospitality does not?  I mean, both these awards are meant to 
contain what is necessary to meet the objective and not include anything else? 

PN501  
MR MOSS:  Yes. 

PN502  
VICE PRESIDENT HATCHER:  Now, what is it about Restaurants that requires 
that that doesn't require it in Hospitality? 

PN503  
MR MOSS:  In my particular view, what is established in the Hospitality Industry 
Award which is a clear statement that employees are not to be disadvantaged is 
probably the more appropriate provision in place.  It's a very clear expectation as 
to what should be occurring but doesn't then seek to determine as to how that 
matter should arise.  It has been our experience in helping employers dealing with 
underpayment claims is that there doesn't seem to largely be concern or issue with 
what chefs or salaried employees are paid.  It seems that they are remunerated 
well in excess of what would otherwise be paid to them.  That's just simply our 
observation. 

PN504  
VICE PRESIDENT HATCHER:  And why are annualised salaries provisions 
needed at all to meet the modern awards objective?  Because on the one view, as 
you say, and I've heard this elsewhere that chefs are often paid above the award.  



And I think the general view is that we should not be involved in the regulation of 
over-award payments.  Why is an annualised salaries clause necessary for the 
purpose of the modern awards objective? 

PN505  
MR MOSS:  Yes.  I'd really take you to 134(1)(d) of the modern award objective: 

PN506  
The need to promote flexible modern work practices and the efficient and 

productive performance of work. 

PN507  
Now, that's one element of the modern award objective.  To put it fairly simply, in 
our experience, salaried arrangements are beneficial for both parties.  It reflects; 
(a) something which is a historical long-term arrangement that happens within the 
industry.  So having these provisions in there reflects what is common practice in 
the first instance.  For employees it provides the advantage of certainty of salary, 
particularly given the fluctuations that occur within the hospitality industry with 
hours shifting depending on seasonal demands.  They have that consistent 
amount. 

PN508  
Once again, in our experience, for a lot of chefs it's seen as a point of 
differentiation between other staff; a point of status that they are salaried 
employees and usually what comes with that is greater involvement in decision-
making, particularly with respect to the way in which the kitchen is run, menus, 
you know, involvement in the running of the business.  For employers it creates 
simplicity.  It creates consistency in wage.  You are paying your chefs, in 
particular, and your managerial staff a consistent amount each week.  It provides a 
static aspect whereas the wages for wait staff and kitchen hands are far more 
flexible and variable and therefore uncertain. 

PN509  
VICE PRESIDENT HATCHER:  Well, for a restaurant chef you've got to, as we 
discussed earlier, monitor the hours, put aside money for any shortfall, and then 
do this massive reconciliation at the end of the year and possibly end up paying a 
lump sum.  How is that simpler? 

PN510  
MR MOSS:  In our experience, most restaurants, or most business operators have 
a reasonable expectation of what they can expect from year to year.  So most of 
them know when they are likely to be busier, when they're likely to be quieter.  
They use that to predict the staff that they need.  They use those aspects to predict 
what supplies they need for purchasing in.  So whilst a lot of them are relatively 
small businesses, that's not to say they're not switched on and don't understand 
what the demands of their industry are.  So in most cases they will have a 
reasonable expectation of what they would expect their employees to be doing and 
what staffing levels they need at different points of time even in the week or in the 
year. 

PN511  



VICE PRESIDENT HATCHER:  Most industries enter into salary arrangements 
like this all the time but they don't need an award clause to do it.  That is if the 
premise is that nobody is disadvantaged and everyone gets up to more than the 
award why do we need to regulate that by a clause?  People can just do that by 
way of their Common Law contracts, can't they? 

PN512  
MR MOSS:  Well, then you start getting a little of a shaky ground.  And bearing 
in mind there are a number of awards which do include salaried clauses.  The 
various clerical awards are good examples of that.  Local Government has one.  
So there are a number of awards where this is seen as something appropriate.  If 
we simply rely on Common Law contracts and then this concept of set off or 
offsetting arrangements as an argument those arguments are defence arguments, 
so they're in essence a recognition that you're not complying with the award 
properly.  The award says you pay a base rate and you pay overtime and that type 
of thing.  And you then use that amount to offset the amount paid. 

PN513  
The ASU in its application has referred to a decision of the WA Industrial 
Magistrates Court.  Just give me two seconds I will – Stewart v Next Residential 
Pty Ltd in which the Magistrate chose not to accept the Common Law 
arrangement that the employer had made.  And that is a risk with offsetting 
arrangements is you work on the assumption that the relevant person who might 
be seeking judgment of that accepts the arrangement that you've made as being 
appropriate.  Having a - - - 

PN514  
VICE PRESIDENT HATCHER:  No, with respect, it doesn't work upon whether I 
think it's appropriate.  It's whether I think it's legally effective.  And all it needs to 
be legally effective is; (1) make sure an amount equal to or greater than the award 
amount is payable; and (2) to make it clear that any salary amounts are payable in 
substitution for the relevant elements in the award.  If you fail to do that you may 
end up in trouble, but if you do those two things - - - 

PN515  
MR MOSS:  So the question, and what was interesting with the Stewart v Next 
Residential is that the Magistrate in question said the way in which the employer 
had done that was not specific enough and it was his expectation that it should be 
far clearer as to what specific provisions would be in offset as distinct from the 
more generic laws that the employer had used. 

PN516  
So the disadvantage with relying on Common Law arrangements is the 
determination of whether it's valid or not is made after the fact.  The benefit of 
having the award provision is it provides clarity for the employer to say, well, if 
we enter into the arrangement and we tick these boxes then the award says that 
this arrangement is appropriate. 

PN517  
VICE PRESIDENT HATCHER:  That's certainly not what Restaurants does 
because we have to do this after the event, reconciliation. 



PN518  
MR MOSS:  And that does raise the question we've raised in our submission that 
one of the concerns about this particular decision is if there are elements of the 
clause that you don't comply with then that invalidate your arrangement and 
hence, from our perspective, the simpler the clause is and the less prescription or 
detail it contains then the easier it is to comply with and the greater utilisation it 
has.  There are certain safeguards you want in there.  Clearly to have the salary 
arrangement can't be used as a disadvantage to the worker really, in our opinion, 
being the core one of those.  And in essence you could probably strip away a lot 
of the other provisions.  But having said that we've not brought the application 
before the Bench. 

PN519  
I will turn to the six month reconciliation being proposed.  We don't think that is 
long enough given the seasonal variations within the industry.  In particular I 
think a useful example of that is those industries which rely on the tourism 
industry, particularly those which are based in tropical areas, so I'm thinking here 
Townsville, Broome in Western Australia, Darwin to a certain extent.  There are 
seasons where they are attractive to people, okay.  Predominantly during the 
winter season when it's cold in the southern climates you'll go up there to enjoy 
some winter sun but of course you don't want to be up there during the cyclone 
season.  So employees in those industries are highly cyclical and hours will vary 
over the course of a year not over a course of six months.  Six months is too short 
a period within the hospitality industry particularly from a tourism perspective. 

PN520  
Reference has been made to the presentation of Ms Balady that people are leaving 
the industry because the hours are too long.  A couple of points that were made 
there; there's nothing to indicate that salaried arrangements, and there's certainly 
no evidence being put to us, that salaried arrangements are increasing the numbers 
of hours worked within the hospitality industry.  The second element is Ms 
Balady's presentation indicates that there's multiple factors that might be involved 
with respect to people leaving the industry of which ours is simply one.  The 
problem with paying too much attention to that particular PowerPoint presentation 
is that it's premised on a study which is unpublished; it's not a study that the 
Bench or the participants to this proceedings have access to, nor for the matter has 
it been peer reviewed.  So we can't be - at this particular point in time the 
comments which were made in that presentation are simply comments.  There is 
no way to validate or verify the validity or otherwise of those findings. 

PN521  
United Voice has also made the considerable consideration or statements that - - - 

PN522  
VICE PRESIDENT HATCHER:  Sorry just before going on. 

PN523  
MR MOSS:  Yes. 

PN524  



VICE PRESIDENT HATCHER:  Because I knew this because I was in the 2012 
review for the Restaurants Award and one of the complaints was the difficulty of 
keeping chefs in employment; is that not the case?  What the reason for that is 
another but - - - 

PN525  
MR MOSS:  And this is the question.  Our understanding that in some aspects of 
the industry there are retention issues or for that matter attraction issues.  Having 
said that the hospitality industry is not alone in those struggles.  Those issues of 
attraction and retention is an issue in a number of different industries for a variety 
different reasons.  I think the concern here is United Voice have put it fairly 
simply the argument that chefs are leaving the industry because they have to work 
so many hours and it's the salaried arrangements which are responsible for that.  
Based on the information that's given to the Bench I don't think that conclusion 
can be drawn or reached. 

PN526  
The comments of Ms Balady seem to suggest it's a multi-factor issue as well but 
we're not in a position look at the report that she's put together to consider well, 
what further reasons, what are the governing reasons, and what might be 
appropriate solutions or resolution to that.  And I'm not sure that cutting back or 
making salaried arrangements more difficult would necessarily be a resolution in 
that factor. 

PN527  
Comments have been made that the clauses are susceptible to abuse.  We don't 
believe evidence has been put to that point.  In our particular view a simple clause 
is not necessarily a clause which is susceptible to abuse.  A simple clause is one 
that can be easily utilised by the relevant particular concerned so on that aspect we 
don't believe that there should be a focus on making them more complex than 
what they already are, particularly given that there seems to be no significant 
evidence that employees a worse off under those particular arrangements. 

PN528  
I'd also turn to just one, and perhaps as a final point, United Voice in its oral 
submissions today identified that one of the concerns that they had with the ability 
for employees to refuse unreasonable additional hours under the National 
Employment Standards is that taking into consideration the level of remuneration 
or compensation for those hours, how do you judge that if you're a salaried 
employee?  I'm not certain how that concern is addressed by making reference to 
the NES provisions within the award itself, and at the end of the day this will 
always be a judgment decision as to what is reasonable or not reasonable in that 
respect.  So making reference to that we're not certain how that would address the 
concern which United Voice seem to be suggesting. 

PN529  
May it please the Bench that would be the extent of our response. 

PN530  
VICE PRESIDENT HATCHER:  Thank you, Mr Moss.  Mr Ryan? 



PN531  
MR RYAN:  Thank you, your Honour.  Your Honours, Commissioner, this is a 
review of annualised salary arrangements in modern awards.  The AHA and the 
Accommodation Associations have an interest in these proceedings so far as they 
relate to the claim by United Voice in relation to the hospitality industry general 
award.  That term or that claim is set out in clause 27.1 of the Hospitality Award. 

PN532  
Now, before I turn to the specifics of that clause and the claim by United Voice I 
just wish to emphasise a couple of points about the conduct and review of modern 
awards, and we filed written submissions in reply to United Voice.  They were 
filed on 23 November.  And we set this out from paragraphs 4 through to 15 
dealing with the conduct of the review and then we deal with the threshold for the 
standard that a component of a variation must meet in the context of the review, 
and that's set out at paragraphs 19 to 23. 

PN533  
United Voice tends to agree with our submissions set out there when one reviews 
or looks at their submission in reply to the Restaurant & Catering Industry's claim 
and I refer to their submissions dated 18 November at paragraph 21 where they 
put it, in response to the Restaurant's case, that a detailed evidentiary case and 
cogent reasons must be advanced by a component of a variation or proposed 
variation to an award. 

PN534  
The other matter I wish to highlight to the Bench is that contrary to the 
submissions of United Voice this is a review of annualised salary terms.  It is not 
a review of the merits or level or setting of minimum or maximum daily shift 
lengths, penalty rates, or overtime rates or what constitute reasonable or 
unreasonable additional hours.  All of those matters are being considered by 
various Full Benches of the Commission specifically dealing with those matters as 
part of this review or are dealt with in the context of the National Employment 
Standards or elsewhere in the relevant award. 

PN535  
Now, in terms of clause 27.1 of the Hospitality Award there is a couple of features 
to it. 

PN536  
VICE PRESIDENT HATCHER:  So do you agree with Mr Moss that it doesn't 
actually contain a reconciliation requirement? 

PN537  
MR RYAN:  Yes, we do, your Honour.  It requires a positive obligation up front 
to ensure that the salary is sufficient to cover all of the components that are part of 
the annualised salary arrangement, and that's the first component I was going to 
take your Honours and Commissioner to. 

PN538  



VICE PRESIDENT HATCHER:  Well, the AHA has in other proceedings 
demonstrated, I think convincingly, that the hospitality industry is marked by 
variable hours and unexpected surges in demand and seasonal demands. 

PN539  
MR RYAN:  Yes. 

PN540  
VICE PRESIDENT HATCHER:  So I'm just wondering if that's the nature of the 
industry how you can simply construct looking forward a salary which meets all 
the requirements that in that context. 

PN541  
MR RYAN:  Yes, your Honour.  It's a very good question.  And if I just take you 
to the first element and then I may speak to that.  The first element is that the 
salary must be at least 25 per cent or more, is at 27.1(a), skipping down to 
27.1(b)(ii), unless the parties otherwise agree, that relieves the employer of the 
requirements under penalty rates and overtime provisions or other award clauses 
prescribing monetary entitlements. 

PN542  
Now, what may, and what does happen in practice, and I can say this from 
experience having assisted members over the past 10 years or so, they do do a 
calculation upfront.  Sometimes it doesn't come out to 25 per cent.  Sometimes it 
comes out at 29, sometimes it comes out at 33, and quite often there is, for want of 
a better word, a bit of fat built into it to deal with or create a buffer for the trading 
fluctuations.  Bearing in mind, too, your Honour, in response to your Honour's 
question, annualised salary arrangements aren't used right across a classification 
spectrum.  They're used within certain key areas and most commonly that is chef, 
chef classifications and the supervisory classifications.  There may be some others 
but that's certainly where they're, in our experience, concentrated. 

PN543  
If one wants to see an example of how an employer has built a buffer or 
presumably from a prima facie built a buffer in to an annualised salary 
arrangement they only have to look at the evidence of Mr Yuan.  This is dealt with 
at paragraphs 49 through to 54 of our submissions.  Now, this is somewhat of a 
guestimate because neither Mr Yuan or United Voice have provided in either his 
statement or their submissions demonstrates how the amount paid to him during 
the period was not sufficient to cover what he would have otherwise been entitled 
if all award overtime penalty rate obligations had been complied with.  But by 
piecing together and working off annexure A, which is a PAYG summary for the 
financial year 2015 to 2016 one can see in paragraph 52 of our submission the 
minimum rate for annualised salary at a chef's rate for his classification is $764.90 
increased by 25 per cent multiplied - - - 

PN544  
VICE PRESIDENT HATCHER:  Sorry, can you just hold on a second, Mr Ryan, 
while I find this?  Sorry, what paragraph? 

PN545  



MR RYAN:  Sorry, I probably should take your Honours and Commission to 51 
to start with because that's where we establish by reference to the Fair Work 
Commission's determination following the 2015 wage review the minimum rate of 
pay for the classification which he says he was classified in his evidence of which 
there's no issue taken with.  Fifty-two then calculates the weekly rate by adding 25 
per cent and then multiplying out by 52 weeks which gets the minimum for a 27.1 
salary at 49,719.  His PAYG summary was 52,399.  Now, it may be that that 
annual leave was on top.  That usually comes out around about five or $600 
maybe more, depending on what the classification is, but there's somewhere in 
excess of two-hand-a-half thousand dollars there.  So even if we took out five or 
$600 from it there's still a sum of $2000 there.  Now, I am cautious with this 
approach because we just don't know what that money was for and the full range 
of the timesheets was incomplete, however, as we set out at 54 of our submissions 
neither Mr Yuan or United Voice have demonstrated how that salary in the 
context of those timesheets was not sufficient.  But on a prima facie basis it would 
appear to be in excess of the minimum amount as permitted in the annualised 
provisions. 

PN546  
VICE PRESIDENT HATCHER:  Well, that may or may not be right, but if you 
do your projection forward and you get it wrong with the best will in the world 
there's no recovery for the employee. 

PN547  
MR RYAN:  Well, there is, your Honour.  It would be the same as a recovery if 
you were paying wages by the hour and you got that wrong. 

PN548  
VICE PRESIDENT HATCHER:  But once you enter into the salary you're 
exempt from the requirements of overtime and penalty rates, aren't you? 

PN549  
MR RYAN:  Provided they're sufficient.  Provided the salary is sufficient.  If the 
salary is not sufficient it creates an underpayment which is no different to an 
underpayment by someone who is paid minimum wages by the hour, someone 
who gets allowances, someone who gets overtime penalty rates by the hour as 
well. 

PN550  
VICE PRESIDENT HATCHER:  All right.  If that's the case why shouldn't an 
employer be required to do a reconciliation and rectify the underpayment?  That 
is, why would you make the person go to Court to recover the payment? 

PN551  
MR RYAN:  Well, first of all, that is one mechanism to do it.  There are a number 
of points along the way, whether they're paid by way of a salary or a wage by the 
hour, in which a review of the remuneration can be tested, whether that's simply 
by making a request to their employer outside of that.  There's a dispute resolution 
provision within the award.  They can make - I think it's already been canvased 
that they can make a complaint to the Fair Work Ombudsman or if needed they 
can take a claim to a Court of competent jurisdiction. 



PN552  
VICE PRESIDENT HATCHER:  Why should the burden be on the employee 
when it's the employer's obligation to make good the payment? 

PN553  
MR RYAN:  Well, we don't cavil with that, your Honour.  The obligation quite 
fairly and squarely is on the employer to make good the payment. 

PN554  
VICE PRESIDENT HATCHER:  And to calculate it in the first place. 

PN555  
MR RYAN:  Yes, upfront. 

PN556  
VICE PRESIDENT HATCHER:  So are we talking about a reconciliation, 
whether it's six months, 12 months or whatever, at some stage if the premise of 
the clause is that nobody gets underpaid what they would have otherwise got then 
we need a mechanism for the employer to work that out. 

PN557  
MR RYAN:  If there was to be a reconciliation provision or review mechanism in 
the award it would have to be at the 12 month mark and no less.  It couldn't 
operate at the six month mark because of the - and I support the submissions that 
Mr Moss has made about, and this is irrespective of the industry, of any industry, 
but the fluctuating trading patterns, high and low season, even if they change 
marginally can have an impact on the employees covering absences and annual 
leave, and there could be additional matters which heighten the work in one part 
of the year and it's less later on.  If it was going to be in a 12 month period, it 
would have to be every 12 month anniversary of the commencement of the salary 
arrangement but not less than that. 

PN558  
I don't wish to say any more about the evidence of Mr Yuan, but in terms of the 
evidence of (Name redacted) his evidence, in our submission, from paragraphs 13 
onwards is not relevant to the hospitality award.  It's fairly and it's patently 
obvious that it relates to the Restaurant Award.  Indeed his evidence insofar as he 
was employed pursuant to the Hospitality Award is that there was no – well, he 
doesn't flag or allege that he was underpaid at any point in time.  And just on that 
there has been some quite emotive submissions from Mr Robson today about 
these arrangements being a vehicle for underpayments and for employers to avoid 
their obligations.  The Fair Work Ombudsman has over the last few years 
conducted regular hospitality industry campaigns and in relation to the campaign 
targeted at pubs, bars and taverns and accommodation there was a conclusion that 
there were no significant industry wide issues. 

PN559  
VICE PRESIDENT HATCHER:  So where do we find that? 

PN560  
MR RYAN:  I can provide - - - 



PN561  
VICE PRESIDENT HATCHER:  Is there a document that says that? 

PN562  
MR RYAN:  There is, your Honour.  It was tendered as part of the part-time and 
casual common issue but if it assists, your Honours, Commissioner, I can provide 
a copy of that report, or a reference to where that report can be located. 

PN563  
VICE PRESIDENT HATCHER:  Is there an equivalent document in relation to 
the restaurant industry? 

PN564  
MR RYAN:  I believe there is.  They were, and Mr Robson might correct me, I 
think they were annexed to Mr Harvey's evidence. 

PN565  
MR ROBSON:  I think we tendered them in the penalty rates case separately as 
part of a bundle of documents.  And I think we may have tendered them again – 
yes, attached to Mr Harvey's evidence. 

PN566  
MR RYAN:  Mr Harvey's evidence in the part time. 

PN567  
VICE PRESIDENT HATCHER:  Well, if we're to receive the Fair Work 
Ombudsman's conclusions about the hospitality industry would it be appropriate, 
to the extent that the Fair Work Ombudsman has expressed any conclusions about 
the restaurant industry, also to receive that document? 

PN568  
MS WELLS:  I can organise that, your Honour. 

PN569  
VICE PRESIDENT HATCHER:  Thank you. 

PN570  
MR RYAN:  Perhaps just for the sake of expediency, your Honour, I might just 
speak to some of the provisions in the draft determination.  The proposed 
provision about access to inspecting and copying records we say is superfluous.  It 
merely replicates obligations in relation to access, inspection, copying that exists 
in the Fair Work regulations despite the payment of entitlements derived from 
clauses, at least on a default mechanism, in the salary provision at 32 and 33, there 
is still an obligation to maintain those records.  And in accordance with the 
regulations an employee can inspect those and get copies of them and indeed, at 
least in relation to Mr Yuan, he appears to have got some of those records in 
relation to a period of his employment that are annexed to his statement.  The 
relevant regulations we refer to, your Honours, Commissioner, is regulation 3.33, 
3.34 and 3.42. 

PN571  



The provision dealing with an employee having the right to refuse unreasonable 
request to work additional hours merely repeats what is in the NES and clause 33 
of the Hospitality Award.  It's merely a declaratory statement and it was only I 
believe yesterday, at the very latest in the last few days, that a Full Bench of the 
Commission in the payment of wages review held, and the reference is [2016] 
FWCFB 8463 at paragraph 159: 

PN572  
Declaratory or aspirational statements that have no work to do should not be 

included as part of an award provision. 

PN573  
VICE PRESIDENT HATCHER:  I think in some cases, I can't remember the 
decision, it was determined not to summarise NES provisions in awards but if 
necessary to insert a note that might refer to a relevant NES provision. 

PN574  
MR RYAN:  Yes.  And I think that, your Honour, goes back to the principal 
award modernisation process, and certainly I think if one casts their mind back to 
2009/2010 award, sometimes in quite substantial length were reduced and 
simplified by removing a lot of unnecessary clauses or duplicated clauses for anti-
discrimination and whatnot and we've avoided it and hopefully we can continue to 
avoid putting flesh in and back out with provisions but a simple one line note 
wouldn't hurt at the bottom of that clause. 

PN575  
VICE PRESIDENT HATCHER:  All right.  So do I understand you to say that the 
proposed paragraph (j) replicates an existing right or obligation? 

PN576  
MR RYAN:  (j)? 

PN577  
VICE PRESIDENT HATCHER:  This is about inspecting and making copies of 
records. 

PN578  
MR RYAN:  I'm looking, your Honour, at proposed order A3. 

PN579  
VICE PRESIDENT HATCHER:  I was looking A4(j). 

PN580  
MR RYAN:  No, I haven't dealt with A4 yet, your Honour. 

PN581  
VICE PRESIDENT HATCHER:  Okay. 

PN582  
MR RYAN:  And that deals with a separate provision.  That deals with clause 
27.2. 



PN583  
VICE PRESIDENT HATCHER:  Sorry, you're right.  But you dealt with 3(h). 

PN584  
MR RYAN:  Yes. 

PN585  
VICE PRESIDENT HATCHER:  So did you say that replicates an existing right? 

PN586  
MR RYAN:  It replicates the rights of employees to inspect and copy and access 
records, and the obligations of employers to facilitate that are provided in the 
regulations. 

PN587  
VICE PRESIDENT HATCHER:  Was that those regulations you've identified was 
it? 

PN588  
MR RYAN:  Yes. 

PN589  
VICE PRESIDENT HATCHER:  All right. 

PN590  
MR RYAN:  Yes, 3.33, 3.44 and 3.42.  Everything else your Honours, 
Commissioner, is set out in our written submissions.  Sorry, there is one important 
point.  Paragraphs 55 and 56 we just re-emphasise and say that that's in response 
to United Voice's submission at paragraphs 40 to 61 where they refer to the low 
paid nature, additional remuneration needed for weekends and public holidays, et 
cetera.  I've already referred to that but we would say that a lot of those reports 
they put in aren't relevant to these proceedings.  They might be relevant to setting 
a penalty rate; they might relevant to setting a minimum or maximum shift length; 
or they might be relevant to an overtime penalty, but they're not relevant to a 
review of a mechanism which is merely an alternative way, or an alternative 
mechanism, to paying the primary obligations that are under those clauses. 

PN591  
VICE PRESIDENT HATCHER:  The existing mechanism, is it a requirement that 
the agreement be reduced to writing? 

PN592  
MR RYAN:  I don't think that is specified, your Honour. 

PN593  
VICE PRESIDENT HATCHER:  Should it be?  How do you prove that 
somebody has agreed to an annualised salary if it's not in writing and there is a 
dispute about it? 

PN594  
MR RYAN:  I suppose one way of dealing with it would be at 10.2 of the award. 



PN595  
VICE PRESIDENT HATCHER:  10.2.  It may not be on engagement. 

PN596  
MR RYAN:  It may be not on engagement, yes, I accept that, your Honour.  Yes, 
it may. 

PN597  
VICE PRESIDENT HATCHER:  It has been argued in another case or another 
matter that we are in this afternoon in relation to annualised salaries that where the 
clause refers to an employer and employee, it is referring to an existing employer 
and employee, not a prospective employee. 

PN598  
MR RYAN:  I would have to say that it could only assist if it was in writing. 

PN599  
VICE PRESIDENT HATCHER:  If it was in writing, should it identify the 
calculation or the construct by which the salary is arrived at?  For example, if it 
assumes that you work every Sunday or that you will work a certain number of 
hours on averages over time, should that be disclosed as part of the construct as it 
is in some other award clauses? 

PN600  
MR RYAN:  Possibly.  I wouldn't like to answer that on the run, your Honour.  It 
would certainly, I think, have to specify at a minimum if it was going to go 
outside the default clauses.  What I call the default clauses are 32 and 33, penalty 
rates and overtime.  If it was going to add something else in such as annual leave 
loading, we would accept that would have to at least include those provisions.  
But going as far as a work pattern, it might be - - - 

PN601  
VICE PRESIDENT HATCHER:  It may not be work pattern, but an assumption 
and it might be an assumption over the course of a year as to what the average 
overtime might be.  I am not suggesting it would be the same every week or that it 
wouldn't vary, but give a guide as to, you know, what the assumption is so that if 
there is a radical departure from the assumption in reality, the employee will know 
about it. 

PN602  
MR RYAN:  Could I take that on notice, your Honour? 

PN603  
VICE PRESIDENT HATCHER:  Yes, yes. 

PN604  
MR RYAN:  The last point I wish to address is clause 27.2.  This is the extent of 
the case by United Voice to vary clause 27.2.  There is a draft determination 
included and there is one sentence dedicated to this in paragraph 29 of their 
submissions of 10 October which merely says:  "Draft variations for managerial 
employees on annualised salary arrangements are included in similar terms."  27.2 



applies to managerial staff.  Prior to award modernisation, it was subject to its 
own award, The Liquor and Accommodation Industry - Hotels, Resorts and 
Gaming - (Managerial Staff) - Award 2003 and prior to that, I think it was one of 
the last awards actually able to be simplified through simplification.  Prior to that, 
it was known as the Hotel Managers Award 1974.  It has had some history. 

PN605  
It operates differently in that there is an absorption mechanism.  It's not the only 
award which contains such provisions.  Indeed, the Registered and Licensed 
Clubs Award contains two such provisions, one at 20 per cent and one at 50 per 
cent, and they apply differently and the absorption provisions in each of those.  
The two in the Clubs Award and the one in the Hospitality Award all operate 
differently and are all targeted at different employers or employees. 

PN606  
If United Voice as the moving party - and we note while they initially sought 
harmonisation of salary arrangements in these three awards, they have for 
whatever reason withdrawn the claim against the Registered and Licensed Clubs 
Award - but as the moving party, if they were seeking to propose a variation to 
what is a long and established arrangement with appropriate safeguards, it would 
be incumbent upon them to advance a detailed case setting out detailed evidence 
and submissions as envisaged in the Security Services Industry Award and we set 
that out at 21 of our submissions. 

PN607  
They have not done so and we would say or submit in closing that any proposal 
by United Voice to vary clause 27.2 ought to be refused and in relation to 27.1, 
subject to what we had accepted in response to questions from the Bench, the 
other elements of the claim by United Voice should also be refused. 

PN608  
VICE PRESIDENT HATCHER:  But in relation to 27.2, it is not premised on the 
proposition that you will get at least as much as the award provisions provided on 
wages and overtime.  That is, you pay that amount and you get a complete 
exemption regardless of where you land; is that right? 

PN609  
MR RYAN:  Yes, your Honour, and a range of.  I am aware just from experience 
that persons in that classification could be well above the amount that is 25 per 
cent above.  There is a range of factors that affect that.  One is it depends on the 
work pattern that the manager might be working.  Market forces also take over 
because you are really at that upper echelon of the classification structure in a 
hotel then.  Beyond that seniority, you're in award free territory.  Unless there is 
any further, your Honours and Commissioner, those are the submissions for the 
AHA and the Accommodation Association. 

PN610  
VICE PRESIDENT HATCHER:  Thank you.  Mr Mostafavi. 

PN611  



MR MOSTAFAVI:  Your Honours and Commissioner, Australian Business 
Industrial and the NSW Business Chamber have an interest in both of the awards 
being discussed this morning amongst other awards being dealt with as part of this 
common issue.  We submitted submissions in reply with respect to a number of 
matters including the claims by United Voice that have been discussed this 
morning.  By way of general comment and without unnecessarily repeating 
elements that have been in our submissions, in relation to general points as to 
what the Chamber and Australian Business Industrial's position is in relation to 
annualised salaries. 

PN612  
I would echo a number of things said by my colleagues including Mr Robson in 
relation to some of the benefits of annualised salary provisions in relation to 
employers and employees in terms of providing employers and employees a 
consistent salary, avoiding and minimising unpredictable fluctuations in earnings, 
greater certainly with respect to same.  Providing employers and employees with 
additional flexibility over and above that allowed by individual flexibility 
arrangements.  Allowing in the context of initial terms and conditions offered to 
an employee the ability by an employer having made the calculations referred to 
in the first instance to provide a rolled up salary figure, yes, subject to ongoing 
obligations provided that the 25 per cent in the case of both the Restaurant and 
Hospitality Awards is paid.  But, nevertheless, an attractive rolled up salary 
figure, the benefit of that employees, and simplifying award compliance and 
administrative and payroll burdens associated. 

PN613  
Your Honour has raised earlier this morning the benefit - the question why an 
employer would consider that there is any real benefit given that there is under 
these arrangements this ongoing obligation and it doesn't relief an employer of an 
obligation to pay overtime allowances, et cetera. 

PN614  
We would say with respect to that, the answers in some respect turn on the same 
questions as six-month versus 12-month reconciliation/reviews.  In the sense of 
administrative burden associated with that, we would submit that it's one thing for 
there to be a requirement, as there is in both of these awards, for records to be 
maintained.  Records can be put and electronically maintained and then once 
every 12 months in the case of the Restaurant Award at least, reconciled formally, 
but the administrative burden and interruption associated with conducting that on 
a weekly basis or on a weekly basis as per record keeping simply in and of itself is 
quite different.  In that sense, it does, in our submission, simplify those burdens 
with respect to payroll. 

PN615  
VICE PRESIDENT HATCHER:  If you have got to have reconciliation at the end 
of the year, as in the Restaurants Award, then surely you are going to have to 
keep, particularly if you have got fairly tight cash flow which most smaller 
restaurants and a cafés do, surely you would have to keep an eye on it from week 
to week and probably put aside money. 

PN616  



MR MOSTAFAVI:  I accept that, your Honour. 

PN617  
VICE PRESIDENT HATCHER:  If you have to do that, I don't understand what 
the administrative advantage is. 

PN618  
MR MOSTAFAVI:  I would only say in response to that, your Honour, that if 
there is an initial calculation made bearing in mind, as my colleague has said from 
the AHA's perspective, that there is this initial forecasting and consideration 
sometimes over and above the 25 per cent set-up in these awards, that they are 
confident that at least for a period of time in terms of what they are aware of being 
the seasonal fluctuations, et cetera, associated with it, that they have set aside 
appropriate sums to deal with those things and they don't see the need to conduct 
that reconciliation on a weekly basis and simply keep records of time.  They may 
choose to do that, but that is really a matter that, in our respectful submission, 
should not be something that is imposed by an award but should simply be a 
matter of good business practice if it's appropriate to an organisation. 

PN619  
Just in terms of the different things that we have discussed this morning, in 
relation to record keeping obligations and access, as has been pointed out by a 
number of my colleagues, these already exist by virtue of time and wages records 
requirements and provisions in the Fair Work Act.  In the case of the Hospitality 
Award and the Restaurant Award, they also include specific figures about time 
and wage requirements that have to be counter-signed weekly by employees.  The 
record keeping obligations are quite substantive and, in our respectful submission, 
consistent with the Modern Award Objective. 

PN620  
United Voice as the moving party in this respect, with respect, has not provided 
probative evidence, as is their requirement as the moving party, as to why these 
existing safeguards already in place under the Fair Work Act and regulations and 
already in these awards are inadequate in terms of protecting employees and they 
have not provided an explanation as to why employers should then be put to the 
further administrative burden by virtue of the arrangement that they have specified 
in terms of record keeping obligations. 

PN621  
With respect to reconciliation and review, I have touched on this earlier.  One 
additional point that I would make in that respect is there have been some 
submissions from the Bar table today and earlier in terms of written submissions 
about, particularly in the hospitality sector, seasonal demand and that a six-
monthly review process could produce misleading results, unduly alarm an 
employee perhaps or an employer.  As we have discussed, both these awards do 
not relieve employers of an obligation to provide overtime allowances, et cetera, 
any monetary entitlement associated with the award.  In fact, the employees must 
receive at least as much as they would have earned under the award and they also, 
as I say, impose those time and wage requirements. 

PN622  



VICE PRESIDENT HATCHER:  Except for clause 27.2 of the Hospitality 
Award. 

PN623  
MR MOSTAFAVI:  Yes, yes.  We do have that annual reconciliation process in 
the Restaurants Award.  The Hospitality Award does not have that provision.  As 
my colleagues have pointed out, an annualised salary does not take away the 
ability of an employee by way of the Fair Work Ombudsman or by appropriate 
court action to action any under payment owing to them.  A reconciliation 
process, as does currently exist under the Restaurant Award, would assist in that 
respect and we would not resist a submission that in that respect there be 
harmonisation between the two awards discussed this morning.  But echoing Mr 
Ryan's comments, we would consider that a six-monthly reconciliation review 
process would be unduly burdensome for the reasons that I have already raised. 

PN624  
My friend this morning, Mr Robson, has noted that the six-monthly arrangement 
will be - and I quote - easier for employers.  In circumstances where in the case of 
restaurants there is a doubling in the frequency of the requirement reconciliations 
than in the case of the Hospitality Award, notwithstanding what I have just said, 
imposing that requirement on a twice-yearly basis when none currently exists, I 
don't understand how that could be said to be easier for employees in any respect.  
Having regard to the Modern Awards Objective in relation to the Commission 
considering the likely impact of any exercise of modern award powers on business 
including on productivity employment costs and the regulatory burden, we would 
submit that that is not a submission that ought to be accepted. 

PN625  
In relation to the express right to refuse reasonable additional hours, as has been 
pointed out this morning, this already an NES entitlement.  The existence of 
annualised salaries doesn't negate this provision.  Employees who are required to 
work more than 38 hours a week, will always have a right, subject to the terms of 
the NES to refuse those additional hours.  In this case, they do so with the benefit 
of an additional annualised salary loading which they wouldn't otherwise have. 

PN626  
An employee who is on a non-annualised salary arrangement refusing to work 
additional hours would not receive any compensation for those hours worked, 
whereas those hours have already been factor in in the context of an employee on 
an annualised salary arrangement.  But nevertheless, they would have the benefits 
of those things.  In the case of the Hospitality Award, clause 33.1(b) expressly 
enshrines that right with respect to overtime. 

PN627  
In relation to harmonisation generally, we haven't discussed that to a great extent.  
Perhaps that's a reflection of the fact that the initial United Voice application 
pertained to the additional Clubs Award which has been withdrawn.  In our 
respect, that demonstrates that a horses for courses approach in terms of different 
industry sectors is appropriate and simply putting everything into one basket and 
stating that between the two awards we have been discussing this morning that the 
clauses we have discussed should simply be synchronised for the purpose of 



harmonisation.  We would submit that the withdrawal of that claim with respect to 
the Clubs Award undermines the basis to some extent of that application made by 
United Voice. 

PN628  
In summary, we would say that the additional safeguards that have been sought by 
United Voice add nothing substantive for the benefit of employees.  They either 
reflect existing obligations, unduly create additional wording within awards which 
goes against the notion of simplicity enshrined in the award review and the 
Modern Awards Objective.  We submit that against the background of the existing 
safeguards that are already in these instruments, the annualised salary provisions 
accord with the Modern Award Objectives and that United Voice has not met its 
burden in terms of providing probative evidence in that respect. 

PN629  
Mr Robson also mentioned this morning that time and records requirements, for 
example, should be included to a greater extent simply to act as a guide to 
compliance.  Our respectful submission is that awards are not and have never 
intended to be all encompassing compliance guides with respect to every aspect of 
an employer's requirements and superfluous references to existing statutory 
obligations would not achieve anything, in our submission, with respect to that 
and would also involve a departure from the prima facie approach adopted by the 
Commission with respect to modern awards which is that when they were drafted 
they reflected the Modern Awards Objective. 

PN630  
I would also point to the fact that in their reply submissions to the RCI's claim, 
and I will take your Honours and Commissioner to paragraph 19 of that document 
which is dated 18 November, United Voice themselves point to the administrative 
difficulty associated with incorporating leave loading.  On the one hand, we have 
a submission that these things are not difficult and make things easier and on the 
other hand we have a submission when they are resisting when they are the non-
moving with respect to something, that suddenly this arrangement involves undue 
administrative difficulty.  We would submit that this contradiction should be taken 
into consideration by the Full Bench. 

PN631  
My friends have commented in some respect with regard to the evidence that we 
heard from the two witnesses.  I would only say that with respect to the exhibit 1 
confidential statement that was tendered this morning that in circumstances where 
the matter has been settled, I accept that we have records provided by the relevant 
employee of what he claims to be the underpayment.  I accept also that those were 
not challenged by the employer.  However, I would note that against the backdrop 
of that particular matter not having been determined by a court and, in fact, 
settled, that perhaps the employer was not in a position to make any comment 
with respect to that claim. 

PN632  
Put together with the other statement put in place where, as Mr Ryan submitted 
and which I support, the notion that an individual who has actually been overpaid 
at least in respect to minimum award entitlements, if the sum total of the evidence 



provided by United Voice is to employees, and again I accept the submission that 
we can't have 50 statements, perhaps two would have been enough, but in 
circumstances where of the two, one has a claim that has not been tested by a 
court, and the second is of a person who has not actually been underpaid in 
accordance with the award on their evidence that United Voice have not met the 
burden in terms of providing probative evidence properly directed to 
demonstrating the facts supporting purported variations to the annualised salary 
provisions in the two awards in question. 

PN633  
In summary, your Honours and Commissioner, we would say that the changes 
sought by United Voice do not comply, nor are they required by the Modern 
Awards Objective and, accordingly, our submission would be that United Voice's 
application should be dismissed. 

PN634  
VICE PRESIDENT HATCHER:  Thank you.  Anything briefly in reply, Mr 
Robson? 

PN635  
MS ROBSON:  I might say some things about the reply to our positive case and 
then some things in reply for the RCI's claim to include annual leave loading and 
the annualised salary.  Much has been made by the employer parties of the - 
excuse me.  I think the first thing to start with is that United Voice's claim is made 
on an a priori basis.  It is based on a logical consistency of the provision and its 
reading.  On its face, it allows an employer in the Hospitality Award and the 
annualised - apologies.  I will start that again. 

PN636  
The provision in the Hospitality Award doesn't include a provision for a 
reconciliation.  There is no mechanism in that award to make good a situation 
where an employee is paid less than what they would have earned under the 
award.  The annualised salary is not the minimum safety net, the award is.  It is, I 
think, slightly - it would not provide a fair and relevant safety net if a certain class 
of employee could be fairly arbitrarily - because it is an employer's decision to 
offer an annualised salary or to pay someone wages, an arrangement to an 
employee whereby they can be paid less than what they would have been paid 
with wages and have that continue for a full year and then have no opportunity for 
a response other than litigation. 

PN637  
It's all very well to say that you could bring it to the Fair Work Ombudsman, but 
an award should not include a provision where an employer can quite legitimately 
underpay a person for a full year and only at the end of that come to the 
conclusion that they have been underpaid and have no means to reconcile that.  
Similarly, in the Restaurants Award there is a provision, but there is a lack of 
clarity about how that applies in the case where an annualised salary applies 
before the end of the year or when employment is terminated before the end of the 
year. 

PN638  



There has been comments about the Bench noting the difficulty of - - - 

PN639  
VICE PRESIDENT HATCHER:  Just while you are there, when we say a year, is 
it a year from the date which the annualised salary arrangement commenced?  It's 
not a calendar year. 

PN640  
MS ROBSON:  I think it says a year and I think that would mean a year from the 
date that the salary arrangement commenced.  I think there have been comments 
from the Bench regarding the difficulty with compliance with this clause and the 
benefit to an employer.  I think there is no evidence from the employer parties of 
compliance or how this actually works in practice for their members in a way that 
they say are so beneficial.  The evidence of United Voice is that there are 
employees and two of them have given statements in these proceedings that they 
are underpaid. 

PN641  
I might take you to the statement of (Name redacted).  At paragraph 14 there has 
been some controversy over the fact that he says he works split shifts and then 
later on he describes his pattern of work in which he clearly doesn't.  This is a 
snapshot of a period of a number of months within this employment.  This is a 
period of time in which he took records because he was experiencing significantly 
long hours of work, limited numbers of breaks, diverging from the pattern of work 
that he was offered.  All that was explain to him when he was offered an 
annualised salary. 

PN642  
This concluded in a complaint to the Fair Work Ombudsman which resulted in his 
contract of employment which is attached at annexure C.  After that, he was paid 
wages until December 2014.  He wasn't back paid before United Voice made a 
claim on his behalf for the hours that he worked during the period of the 
annualised salary arrangement and they are extreme.  Yes, there is a contradiction 
between his statement that he works split shifts because he was not working split 
shifts in that period.  He was working from 8, 9, 10 o'clock in the morning until 
eight at night. 

PN643  
Similarly, the statement of Jun Yuan, there has been some comment about the 
days in lieu.  You will see at paragraph 21, he says that he is being offered days in 
lieu, but only where he has covered days that have been worked because someone 
has been sick or he has been covering an additional shift in the week.  He has been 
offered no additional pay or any additional form of compensation or time in lieu 
other than in situations where he has been covering for someone. 

PN644  
When United Voice, and this is also covered in his statement, raised these issues 
with his employer, his employer immediately dropped him by half a day.  I think 
this suggests, even if we haven't presented an analysis of his timesheets that there 
was a significant amount of work being done over and above what he was being 
paid for. 



PN645  
Additionally, moving to the issue of the six-month period of time, we say that this 
would be easier for an employer because it is a shorter period of time.  It is a less 
onerous reconciliation to make and this would be particularly important in a 
seasonal industry such as tourism.  If the swings are so significant this could lead 
to significant - if the swings are so significant over a period of time, it may 
actually be easier to work the season, reconcile the salary and move onto the next 
season allowing for different patterns of work at different times.  That way - - - 

PN646  
VICE PRESIDENT HATCHER:  It may mean, for example, you don't get the 
unders.  From the employee's perspective, you don't get the unders in winter to 
offset the extra hours you worked in summer because you're doing it every six 
months.  So winter is just all square, so there is no payment, and in summer you 
have got a much bigger payment because you have got no set-off. 

PN647  
MS ROBSON:  Yes, but what about the situation where a person works so much 
time in summer and then has to have that set-off in winter?  What about the 
burden of knowing what that person has worked in that period of time and then 
actually setting it off in winter?  That would require fairly detailed record keeping 
and then a fairly detailed management of that employee's work during the off 
season. 

PN648  
VICE PRESIDENT HATCHER:  It is not so much - the question wasn't directed 
at the administrative burden.  The question is directed at the cost to the employer. 

PN649  
MS ROBSON:  Yes. 

PN650  
VICE PRESIDENT HATCHER:  That is, the payment will be bigger if the high 
season gets segregated from the low season. 

PN651  
MS ROBSON:  That's true, possibly.  But it may also be that patterns of work 
don't actually balance over the two periods and we have seen no evidence of 
pattern balancing.  Moving from that, I would like to make some comments in 
response to the RCI's claim to include annual leave loading in the annualised 
salary provision.  The RCI has made a submission that this would make the 
payment of annualised salaries easier.  It would streamline the process.  It would 
make the payments the same each week.  We don't see how annual leave loading 
fits into an annualised salary where every other entitlement is paid by the hour and 
those can vary week to week. 

PN652  
If an annualised salary provision is to include leave loading, there will be a certain 
component of that each week which is fixed which will have to go to the annual 
leaving loading that has been paid out over the year.  But in terms of a 



reconciliation, well, it's going to be much more difficult to manage the hours a 
person is working so that they meet the amount of money that is being paid. 

PN653  
Again, there is no evidence of any problem in the industry that this seeks to 
resolve.  There is not even evidence of the patterns of industry which this will fit 
into, why this is necessary, or even any desire for employers for this change to be 
made.  It is for those reasons that we say that the RCI's application should be 
dismissed.  If there are no further questions, that will be the end of my 
submissions. 

PN654  
VICE PRESIDENT HATCHER:  Thank you, Mr Robson.  In respect of (Name 
redacted)'s statement, the transcript of his evidence and cross-examination will be 
confidential, but for the submissions, is it sufficient, Mr Robson, that we, on the 
published transcript, redact his name to the extent it might have referred to the 
name of the employer? 

PN655  
MS ROBSON:  Yes, of course. 

PN656  
VICE PRESIDENT HATCHER:  I thank the parties for the submissions.  Mr 
Ryan, you are going to give us a further note about the matter you took on notice.  
I can't quite remember what it was but - - - 

PN657  
MR RYAN:  Whether a written agreement includes an assumption or indication of 
the number of overtime hours, et cetera. 

PN658  
VICE PRESIDENT HATCHER:  Yes, and you are going to forward us that FWO 
document and Ms Wells is going to do likewise. 

PN659  
MR RYAN:  Yes, I will discuss that with my colleagues at the Bar table and one 
of us will arrange for one email to come in with all those reports. 

PN660  
VICE PRESIDENT HATCHER:  Mr Robson, you are going to provide hard 
copies of those additional exhibits. 

PN661  
MS ROBSON:  Yes, I shall. 

PN662  
VICE PRESIDENT HATCHER:  I thank the parties for their submissions.  We 
will now adjourn and resume at 2 pm. 

LUNCHEON ADJOURNMENT [1.16 PM] 

RESUMED [2.06 PM] 



PN663  

VICE PRESIDENT HATCHER:  I will take the appearances, please.  Mr Woods? 

PN664  
MR T WOODS:  Yes, I appear on behalf of the rail employers, Aurizon and 
others. 

PN665  
VICE PRESIDENT HATCHER:  Yes, all right.  Where is Mr Rizzo?  Mr Rizzo is 
in Melbourne.  You're appearing for the ASU? 

PN666  
MR M RIZZO:  Yes, your Honour. 

PN667  
VICE PRESIDENT HATCHER:  Mr Talbot? 

PN668  
MR N TALBOT:  Your Honour, yes, for the Rail, Tram and Bus Union. 

PN669  
VICE PRESIDENT HATCHER:  Thank you.  Any other appearances?  All right.  
Mr Woods, I think the first thing is if we can hear from your witness, Mr 
Johnston. 

PN670  
MR WOODS:  Yes, and I think that in terms of the matters in dispute, it is our 
proposal for the amendment of the clause and the only matter at issue between the 
parties is the new clause 18.1 in the draft determination. 

PN671  
VICE PRESIDENT HATCHER:  Let me just find that. 

PN672  
MR WOODS:  The draft determination is with our submissions of 10 October 16. 

PN673  
VICE PRESIDENT HATCHER:  This is to say 'employee' includes prospective 
employee. 

PN674  
MR WOODS:  Yes, yes. 

PN675  
VICE PRESIDENT HATCHER:  I must say we were dealing with some clauses 
this morning which refers to employees and nobody seemed to have read them as 
excluding prospective employees, but, anyway. 

PN676  
MR WOODS:  If that's the confirmed outcome from the Full Bench then - - - 

PN677  



VICE PRESIDENT HATCHER:  I didn't say it was the outcome.  I am just telling 
you what the parties were thinking.  Can we proceed with Mr Johnston's 
evidence? 

PN678  
MR WOODS:  Yes, we can, Mr Johnston. 

PN679  
VICE PRESIDENT HATCHER:  All right.  Mr Johnston is where?  In Brisbane? 

PN680  
MR WOODS:  In Perth. 

PN681  
VICE PRESIDENT HATCHER:  Perth. 

PN682  
MR WOODS:  He is on the right-hand of the screen. 

PN683  
VICE PRESIDENT HATCHER:  Mr Johnston, the court officer will administer 
the affirmation to you. 

<DAVID FORBES JOHNSTON, AFFIRMED [2.08 PM] 

EXAMINATION-IN-CHIEF BY MR WOODS [2.08 PM] 

*** DAVID FORBES JOHNSTON XN MR WOODS 

PN684  

VICE PRESIDENT HATCHER:  Mr Woods. 

PN685  
MR WOODS:  Mr Johnston, did you execute a statement for the purposes of these 
proceedings?---Yes, I did. 

PN686  
Do you have it with you?---I do have a copy of it, yes. 

PN687  
Is that a statement dated 10 October 2016?---Yes, it is. 

PN688  
It's your signature on the second page?---That's right, yes. 

PN689  
Is the contents of that statement true and correct?---They are, yes. 

PN690  
Yes, nothing further in chief. 

PN691  



VICE PRESIDENT HATCHER:  The statement of David Johnston dated 10 
October 2016 will be marked exhibit 8. 

EXHIBIT #8 STATEMENT OF DAVID JOHNSTON DATED 

10/10/2016 

PN692  

VICE PRESIDENT HATCHER:  Mr Rizzo, were you the one who wanted to 
cross-examine, Mr Johnston? 

PN693  
MR RIZZO:  Yes, your Honour. 

PN694  
VICE PRESIDENT HATCHER:  Yes.  Did you want to cross-examination Mr 
Johnston, Mr Talbot? 

PN695  
MR TALBOT:  No, we don't require cross-examination. 

PN696  
VICE PRESIDENT HATCHER:  Mr Rizzo. 

PN697  
MR RIZZO:  Yes, your Honour.  Is it easier if I stand or if I just remain seated? 

*** DAVID FORBES JOHNSTON XN MR WOODS 

PN698  
VICE PRESIDENT HATCHER:  You just need to stay close to that microphone.  
You're a little bit faint at the moment, so if that's convenient, you can stay seated. 

PN699  
MR RIZZO:  Perhaps I will stay seated, your Honour, and put the microphone as 
close as I can. 

PN700  
VICE PRESIDENT HATCHER:  Yes, that's better. 

PN701  
MR RIZZO:  Can you hear me? 

PN702  
VICE PRESIDENT HATCHER:  Yes.  Can you hear that Mr Johnston?---I can, 
yes, thank you. 

PN703  
Go ahead. 

CROSS-EXAMINATION BY MR RIZZO [2.10 PM] 

PN704  



MR RIZZO:  Mr Johnston, my name is Michael Rizzo.  I'm an industrial officer 
with the national office of the ASU, the national office of the ASU here in 
Melbourne.  We are opposing this variation about a prospective employee and I 
would like to ask you some questions about that.  Can you hear me okay?---Yes. 

PN705  
Mr Johnston, obviously you have prepared a statement.  You support the notion of 
putting in what you call a prospective employee into the annualised salary clause.  
How would you define or see a prospective employee?---Someone who is not yet 
an employee but who has applied for a position with the organisation with whom 
we would like enter into a contract of employment. 

PN706  
At what point of the selection process would this person be informed about an 
annualised salary?---When they were being informed of - being informed about 
other conditions of the employment. 

PN707  
Just with your statement, Mr Johnston, you say at clause 10 of your statement:  
"As a result, Aurizon cannot enter into annualised salary arrangements during 
recruitment with individuals who it has decided to recruit."  At 11 you say: 

PN708  
This is problematic for Aurizon as it has led to a practice where prospective 

employees are given a letter of offer showing their role and pay level in the 

Rail Award and told after they commence we can offer them an annualised 

salary. 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN709  
Why do you say this is problematic, Mr Johnston?---I say it's problematic because 
on my interpretation of the award, 'employee' means an employee, one who has 
entered into an employment arrangement and commenced employment.  The 
award says that we can only enter into an agreement for an annualised salary with 
a person who is an employee which in my view, as I have interpreted the award, 
certainly for the organisation would be someone who has commenced 
employment.  So, if they have got a contract dated 1 April then when they start on 
1 April they become an employee.  They are not an employee before that time and 
so, therefore, we cannot enter into an annualised salary arrangement with them 
until they become an employee.  So, it cannot form part of the offer of 
employment, similar to an IFA, for instance. 

PN710  
This may be problematic for Aurizon, but is this problematic for the 
employee?---It is.  In my experience, it is.  It causes some confusion.  As you 
would be aware, the Rail Industry Award covers quite a wide range of 
employment scenarios, so we have people who are accountants, business analysts, 
human resource professionals, et cetera, who are quite accustomed to being 
employed on an annual salary in the private sector, not in the rail industry but in 
other areas where there is probably no award coverage.  And to then come into an 



organisation like Aurizon or to apply for a position in Aurizon and be told, "Well, 
you are a level 6 of a level 5 under the Rail Industry Award, we are happy to give 
you an annual salary, but we can't actually do that until you become an employee" 
is somewhat confusing and, you know, raises questions, "Well, can't you just offer 
me the annual salary now?  Why can't you give that to me as part of my offer of 
employment?"  At which point we address the Rail Industry Award and say:  
"Well, it's (indistinct) to be an employee and enter into an agreement with us as an 
employee." 

PN711  
Mr Johnston, would you agree with me, though, that most prospective employees 
know very little about the company they are entering into.  For example, they 
have researched a website, they may have obviously made an application, but they 
know very little about the culture of the place, they know very little about the 
managers, the employees they are going to work with, the terms and conditions of 
employment that may exist there, awards that may exist there, enterprise 
agreements that may exist there.  Is this prospective employee making an 
informed choice when he is confronted with an annualised salary arrangement that 
you intend to serve him?---Well, that would be speculation on my part, Mr Rizzo.  
I couldn't really say what would be in the mind of the employee as to whether he 
was informed or not.  It depends how much research they have done and how 
much knowledge they have of the company and of the award.  If it was an 
enterprise agreement in place then the award wouldn't apply, it would be 
(indistinct). 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN712  
But you would agree that most prospective employees are not very knowledge 
about the place they are about to work in.  For example, they may or may not 
know that there is a union.  They are not very sure of the HR culture of the place.  
They are not familiar with managers.  Given that this person has a lack of 
background, why should they be confronted with an annualised salary which is an 
important employment decision as a prospective employee as opposed to being 
when they are an employee and probably more informed about the workplace? 

PN713  
MR WOODS:  Objection, your Honour.  The previous question was a bit similar.  
It starts about, "Won't you agree about most employees?" and then it goes through 
a very long speech about arrangements.  It is hardly a question and as Mr Johnston 
attempted to answer the previous question, he did identify:  "Well, it depends 
what they do and I can't really talk for them."  I let that go, but I think if that line 
of questioning is going to continue it should be narrowed to be something 
specific. 

PN714  
VICE PRESIDENT HATCHER:  I will allow the question.  I think Mr Johnston 
can handle that. 

PN715  



Can you answer that question, Mr Johnston?---Yes, your Honour.  I think that if 
an employee is presented with an annualised salary arrangement such as is 
required under the award which actually has to set out a number of assumptions in 
the construction of that salary, that actually adds to the information that they 
would get about the company and their conditions of employment. 

PN716  
MR RIZZO:  Thank you, Mr Johnston.  Mr Johnston, are you aware of the other 
variation that is being proposed by the employers to change the annualised salary 
clause?---Perhaps you could refresh my memory on it, Mr Rizzo. 

PN717  
Yes.  This is the replacement of clause 18.4 with 18.5.  I don't know if you have 
this in front of you?---No, I don't actually have the variation in front of me. 

PN718  
Let me read it to you.  It is only one paragraph, deleting current clause 18.4 and 
inserting in its place 18.5 which says: 

PN719  
In addition to the requirements of clause 18.4, any written agreement under 

this clause must specify each separate component of the annualised wage or 

salary arrangement and any overtime or penalty assumptions and calculations 

commuted into the annualised arrangement.  State the date on which the salary 

arrangement commences and contain the award level classification for the 

role. 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN720  
Would you see that proposed change as being advantageous to the employee or 
not?---It certainly provides more full information, matters such as the date that the 
annualised salary arrangement commences which generally, on our proposal, if 
we can offer it to prospective employees, it will be the same date that they 
commence employment. 

PN721  
I think we concur that this may be probably advantageous to the employee, but 
how does offering an annualised salary to a prospective employee who is not an 
employee yet be advantageous to him or her?---Because it gives them some 
certainty when they are considering whether or not to enter into an employment 
arrangement as to what their future remuneration conditions would be.  At the 
moment, we have to say:  "Well, when you commence employment, we will offer 
you something.  Trust us."  If we are able to make the offer and have it accepted 
before employment commences, there is certainty all round." 

PN722  
Is there an enterprise agreement that applies at the moment at Aurizon?---There 
are a number of enterprise agreements that apply to the various employers within 
the Aurizon group of companies. 

PN723  



I understand there is also other awards that may apply to  Aurizon as well?---That 
is correct. 

PN724  
Will this prospective employee be informed of the various choices that he or she 
has in relation to enterprise agreements or awards or an annualised salary? 

PN725  
VICE PRESIDENT HATCHER:  What do you mean by "choices", Mr Rizzo? 

PN726  
THE WITNESS:  I'm not sure that it's a choice. 

PN727  
VICE PRESIDENT HATCHER:  What do you mean by "choices" in that 
question, Mr Rizzo? 

PN728  
MR RIZZO:  Your Honour, I am trying to determine if the prospective employee 
at the time he or she is offered an annualised salary whether they are also 
informed that there might be an enterprise agreement or an award in place and, 
therefore, that person makes an informed choice. 

PN729  
VICE PRESIDENT HATCHER:  A choice about whether to enter into an 
annualised salary arrangement, you mean? 

PN730  
MR RIZZO:  Yes, as opposed to being under the award or the enterprise 
agreement. 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN731  
VICE PRESIDENT HATCHER:  Mr Johnston, are prospective employees told 
what industrial instrument applies to their employment?---Yes, they would be, 
your Honour.  If there is an enterprise agreement then they would be told their 
terms and conditions would be governed by an enterprise agreement. 

PN732  
Yes. 

PN733  
MR RIZZO:  At the point of employment, they are told that there is an enterprise 
agreement.  Are they given a copy of the enterprise agreement?---That's generally 
made available to prospective employees if an enterprise agreement to applies to 
the employment that they are seeking, yes. 

PN734  
Does the employee, the prospective employee, have the opportunity to understand 
and digest the enterprise agreement as opposed to the annualised salary 
offer?---Mr Rizzo, an annualised salary under the award is not offered if an 



enterprise agreement applies because the award doesn't where the enterprise 
agreement applies. 

PN735  
What about in the case of other awards? 

PN736  
VICE PRESIDENT HATCHER:  Mr Rizzo, what is the relevance of that?  I 
mean, we are dealing with a clause in the Rail Industry Award.  It is only of 
relevance to those employees to whom the Rail Industry Award applies, isn't it?  
If they are covered by some other award, we are not worried about that, are we? 

PN737  
MR RIZZO:  Yes, your Honour, I appreciate that point.  I am just trying to 
determine whether this prospective employee can make informed choices rather 
than just being told that there is an annualised salary arrangement. 

PN738  
VICE PRESIDENT HATCHER:  I understand the direction you're going, but we 
would only be concerned with whether they were provided with a copy of and 
understood the Rail Industry Award if it covered them or applied to them, aren't 
we? 

PN739  
MR RIZZO:  I will move on, your Honour. 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN740  
Mr Johnston, there is some 122 modern awards and of those 122 modern awards 
about 18 of those awards have annualised salary clauses.  Are you aware of any of 
those 18 clauses in those awards that offer the annualised salary to prospective 
employees?---I wouldn't claim to know of all of the awards that have annualised 
salary arrangements.  I know that, say, the Clerks Private Sector Award does not 
place any stipulation about it currently, although it is under review.  It doesn't 
place any stipulation on an agreement between and employer and an employee in 
relation to an annualised salary.  From recollection, it simply says that an 
employer may offer an annualised salary which, in my view, doesn't restrict it to 
commencing or being offered only once the employment has commenced. 

PN741  
I think you will find that they have to be an employee.  Sorry, I just need the lights 
back on here, your Honour. 

PN742  
VICE PRESIDENT HATCHER:  We can still see you, Mr Rizzo, so don't worry 
about it. 

PN743  
MR RIZZO:  There we go. 

PN744  



Mr Johnston, 18.6 of the current annualised salary clause in the Rail Award says 
that the employer or the employee can give 12 months' notice of termination of 
that annualised salary arrangement.  Are you aware of that?---Yes. 

PN745  
If I as a prospective employee and I have hardly stepped into the place or met my 
colleagues and so forth, if I enter this annualised arrangement then if I don't like 
it, I have to wait 12 months before I can rid myself of it; is that correct?---Well, I 
don't necessarily agree with the reason that you have given for getting rid of it, but 
there is a 12-month requirement if you have entered into it and you then want to 
get out of it, yes. 

PN746  
As a prospective employee, if I agreed to this annualised salary and not knowing 
much about my workplace, I have to wait for 12 months before I can terminate it.  
I think we agree on that; is that correct?---Before you can terminate the 
arrangement. 

PN747  
DEPUTY PRESIDENT DEAN:  Mr Rizzo, it also says at any time by written 
agreement, so it's not just a matter of waiting 12 months, is it? 

PN748  
MR RIZZO:  Yes, by written agreement.  That assumes both parties agree. 

PN749  
DEPUTY PRESIDENT DEAN:  It does, but that's another option, isn't it? 

PN750  
MR RIZZO:  I'm sorry, I'm not sure who that is. 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN751  
DEPUTY PRESIDENT DEAN:  It's Deputy President Dean. 

PN752  
MR RIZZO:  Sorry, your Honour.  It's very hard for me to see you on the screen.  
Yes, I appreciate that, your Honour, but it takes both parties to terminate it, but 
both parties have to agree. 

PN753  
DEPUTY PRESIDENT DEAN:  Yes. 

PN754  
MR RIZZO:  Yes.  I think, your Honour, that concludes my questions to Mr 
Johnston. 

PN755  
VICE PRESIDENT HATCHER:  Thank you, Mr Rizzo. 

PN756  



Mr Johnston, can I just ask you a couple of questions?  Firstly, in what part of 
Aurizon's operations does the Rail Industry Award actually apply?---It applies to 
any of the companies which are rail operators.  So, if you mean, your Honour, 
which areas occupy enterprise agreements then largely the areas outside of 
Queensland, clerical, administrative, professional areas outside of Queensland, the 
Rail Industry Award would apply to the extent of its application.  Also to track 
maintenance in some areas outside of Queensland, the award would apply.  It 
applies to graduates right across the organisation who are excluded from current 
enterprise agreements. 

PN757  
Do your enterprise agreements have annualised salary arrangements or provide for 
them?---Some enterprise agreements provide for an annual salary but also would 
have overtime and other provisions in them.  The main enterprise agreements that 
would apply to the salaried area, if we could call it, in Queensland, provides for I 
think fortnightly, a fortnightly salary plus overtime and penalties as well.  But 
through other arrangements such as IFAs there are annualised salary arrangements 
entered into. 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN758  
Where the Rail Industry Award applies and you have annualised salaries, do the 
employees to whom they apply generally have fixed or highly predictable hours or 
do they have highly variable hours of employment?---Well, that varies itself, your 
Honour.  In some areas such as clerical, admin, professional, there may well be 
basically office-based workers who have probably a 38 to 40-hour week and 
nominally of course in those circumstances people might start earlier, finish later 
depending on workload and adjust time at other times.  But in areas such as track 
maintenance where perhaps there is more travelling to sites, staying on site for 
eight days then going away from site for a period of time, the work cycles don't 
always match with the pay cycles and so in order to balance out the salary or the 
payments from fortnight to fortnight, we use annualised salary arrangements for 
that purpose otherwise workers would get quite a large pay one fortnight and 
maybe a very small pay the next fortnight.  Their hours will be less predictable. 

PN759  
Are those work cycles themselves predictable, that is, you know what the hours 
are and how much you would have to pay if you had to pay just wages and 
overtime?---Yes, that can be calculated.  They are predictable in the sense that one 
project might have a particular arrangement of hours, but then the same work 
team might move on another project which would have different hours depending 
on the nature of the work and whether it was night shift or day shift or whatever. 

PN760  
With that category of workers, how do you construct the annualised salary upfront 
so that you have calculated an amount which comprehends what people would 
otherwise get?---Yes, when we enter into them, we would look at how they are 
rostered for that particular work, calculate the penalties, the hours works, the 
penalties, et cetera, against the award and construct the salary from that.  If there 
is a significant change to the rostering that would affect the penalties and 



allowances then we will recalculate to ensure that the salary offered is still within 
the scope of what would be payable under the award. 

PN761  
Thank you.  Mr Rizzo, did you have any further questions arising out of that? 

PN762  
MR RIZZO:  No, your Honour. 

PN763  
VICE PRESIDENT HATCHER:  No one else wants to cross-examine this 
witness?  Any re-examination, Mr Woods? 

PN764  
MR WOODS:  No. 

PN765  
VICE PRESIDENT HATCHER:  Thank you for your evidence, Mr Johnston.  
You are now excused and you are free to leave?---Thank you. 

<THE WITNESS WITHDREW [2.30 PM] 

PN766  

VICE PRESIDENT HATCHER:  Is that all the evidence? 

PN767  
MR WOODS:  That's all the evidence. 

PN768  
VICE PRESIDENT HATCHER:  Submissions. 

*** DAVID FORBES JOHNSTON XXN MR RIZZO 

PN769  
MR WOODS:  Your Honours have the submissions that we filed on 10 October 
2016. 

PN770  
VICE PRESIDENT HATCHER:  Yes. 

PN771  
MR WOODS:  I don't propose to take you through that.  It is there.  It sets out the 
process in terms of the review and deals with the issues.  In terms of the 
propositions on which we rely for the purpose of the application are really set out 
in paragraphs 5.6 and 5.7 which appear on page 8 of those submissions.  Keeping 
in mind the principles for the modern award objective, 5.6 raises a question of 
ambiguity as to whether or not the reference in the existing award in the current 
clause 18.1 where it says an employer and an employee may agree to enter into an 
annualised salary.  The question is, is that something that requires the employment 
relationship to have started before you can raise that or could it in fact mean that 
you could enter into that agreement which takes effect when the employment 
arrangement starts because obviously the award come into play when the 



employment relationship starts given that there is no enterprise agreement that 
otherwise would overlay it. 

PN772  
There are across a range of award similar phrases where there is a reference to an 
employer and an employee and to that extent there is a possible similar issue that 
might arise depending upon how that was interpreted across other awards.  If you 
take it that, as it stands, we raise the ambiguity question, what does it mean in 
terms of arranging the entering into of this agreement and is it something that, as 
Mr Johnston's evidence goes, we talk about doing something, but we have to wait 
until we start.  In that way, there is a lack of understanding in terms of someone 
who is coming into the industry or their employer in the industry is applying the 
award as to how it should apply and when you can enter into that agreement. 

PN773  
That is the issue that we raise for ambiguity and raise the proposition that 
identifying that a prospective employee is someone who could enter into the 
agreement which obviously still takes effect once the employment arrangement 
starts is a way of demonstrating to employers and people who are looking to take 
up employment in the industry to know that they can enter into one of these 
agreements in advance of actually commencing employment.  That is the 
advantage that we see in relation to that. 

PN774  
In that context, Mr Johnston talked about what might happen in other awards and 
I can just hand up some extracts from some other awards.  I apologise to Mr Rizzo 
that I haven't provided this because I only just did this this morning.  But the first 
one that is there and it is a common theme through the other four or five that I 
have identified is from the Clerks Private Sector Award and the current clause 
17.1 just talks about an employer may pay an employee an annual salary in 
satisfaction of any or all of the following provisions and then it goes on. 

PN775  
When you look at the other awards that are extracted, the Contract Call Centres 
Award talks about an employee in 18.5(b), employees on annual salary 
arrangements will be compensated for any payments arising from award 
provisions in accordance with provisions of clause 18.5(c) and it goes on.  It just 
talks about a payment arrangement.  There are other issues that this Bench is 
looking at in terms of fairness and knowledge of the provisions.  I am not going to 
those. 

PN776  
The Mining Industry Award again has that same provision as in the Clerks Award 
that an employer may pay.  Similarly, in the water industry in 14.2.1, an employer 
may pay, the wool storage employer may pay.  There is a variety of awards where 
that approach is adopted and then there are other awards where the approach in 
the Rail Industry Award is adopted that an employer and an employee may agree. 

PN777  
In those that I have identified, you can see that it talks about the payment and so 
that provision kicks in clearly when the employment starts and it talks about the 



arrangements that are going on to fulfil that.  That is where a question - and Mr 
Johnston is a person that identifies the approach that he has had as an individual in 
the industry in approaching it.  That is one reason why we say that your Honours 
could consider the approach that we have put forward.  Secondly, we identify in 
5.7, the question of just aligning with the objective.  The objective - - - 

PN778  
VICE PRESIDENT HATCHER:  Sorry, before you leave that document because I 
might have missed this, were there any clauses which require agreement which 
would apply to prospective employees in terms? 

PN779  
MR WOODS:  In these other matters?  No, I have not found anything that talks 
about 'prospective'.  But if you think about the approach there, the way that award 
is drafted, it doesn't happen because it is just talking about an employer paying. 

PN780  
VICE PRESIDENT HATCHER:  No, I understand that.  Once the person is 
engaged and once you give them their first pay, your pay slip could say:  "You are 
being paid X annual salary and here it is." 

PN781  
MR WOODS:  Here it is and these are the things that it is compensating for or 
whatever, so you could just go into that arrangement afterwards.  They are the two 
courses that seem to be followed across the various awards and we say looking at 
our award because, consistent with the principles, we accept that that is prepared 
on the basis of the objective and so is appropriate unless there is a solid reason to 
be able to change it and they are the reasons that we bring forward to do so. 

PN782  
The other issues that have been identified through the Pastoral Award case and 
others, we think that the clause addresses that, particularly with that additional 
provision in what is the renumbered 18.5 that all the parties agreed to insert which 
is the last two lines about stating the date on which the arrangement commences 
and containing the award level classification for the role.  Otherwise, the clause 
sets out those other things identifying exactly what part of the award is being 
addressed and won't apply as a result of entering into the agreement, providing the 
other details in terms of termination that have been adopted by the original Full 
Bench and keeping the wages record to be able to prove that a person has been 
paid in accordance with the arrangement and is paid the same as or in excess of 
the award entitlements. 

PN783  
I think we certainly say that the clause otherwise meets what is desired to be 
addressed in terms of this current review and the parties don't take any objection 
with that. 

PN784  
Just turning to the actual clause 18.1 that we have put in the draft determination, I 
must admit looking at it again you can sometimes see ways that it can be 
improved and if I might say that in the first line there is a few amendments that 



could be clearer about where we are talking about an employee in that clause.  If 
instead of if saying, "All references to an employee in this clause 18.3, include 
reference to a prospective employee", and going on, perhaps a better way of 
expressing it would be the reference to an annual employee in clause 18.2 
includes a prospective employee.  That change then identifies when we are talking 
about 'employee' in 182 which is the entering into the agreement.  That is the issue 
that is really at play in the matter which we say gives rise to potential ambiguity 
and therefore could be clarified. 

PN785  
I appreciate your Honour's comments about arguments that might have been 
raised this morning.  If, in fact, you see that the - - - 

PN786  
VICE PRESIDENT HATCHER:  It wasn't an argument.  It was more in the nature 
of an assumption, I think. 

PN787  
MR WOODS:  Assumption, yes.  But in picking that up, if the arrangement - if 
the award was interpreted that the employer and employee arrangement 
commences on commencement of employment, the fact that a document that sets 
out an annualised salary in advance is still valid having been signed in advance 
and commencing on the commencement of employment when that 
employer/employee relationship starts, then that amendment would not be needed 
as long as that was clear that that is the way that section or that clause worked and 
that's another issue that could be a way of dealing with the ambiguity and the 
confusion that Mr Johnston has gone to in his evidence. 

PN788  
Turning to the submissions by my friends, the ASU's submission is one dated 2 
November 2016 and there is really one point that is identified in paragraph 3 of 
that submission and that is that the prospective employee is unsure about the 
instruments.  I think in the course of the evidence of Mr Johnston the issue of an 
enterprise agreement applies then the award doesn't apply and therefore the issue 
of having an annualised salary agreement under the award doesn't arise.  That 
submission doesn't take the issue any further. 

PN789  
In terms of the employee not knowing what has happened, I think Mr Johnston 
has also address this in his evidence, that the requirements of the existing clause 
are quite specific in spelling out telling the employee or prospective employee 
what the annualised salary is replacing.  In that sense, there is a clear statement 
about that in the arrangement that is entered into as required under the award. 

PN790  
In the submissions from the RTBU, they are submissions dated 17 November 
2016 and there are a number of points that arise out of paragraph 7 and 8 that they 
seek to rely upon, as I understand it, in opposing the one clause in issue.  One is 
the definition of an employer and employee is in an award and there is no doubt 
that clause 3.1 in the award does define 'employer' and 'employee' as a national 
system employer or employee.  That is the words of the internal definition in 



respect of the award and once the award comes into play, of course, they are a 
national system employer or employee in respect of an individual.  The employer 
always is because there is other employees, we take that as read. 

PN791  
VICE PRESIDENT HATCHER:  I think there is authority to the effect that 
awards can only operate upon employment relationships already established.  That 
is, they can't deal with the establishment of employment relationships.  They 
assume the existence of an employment relationship and they seek to regulate that 
relationship. 

PN792  
MR WOODS:  Yes. 

PN793  
VICE PRESIDENT HATCHER:  It is probably the corollary of that that if you are 
not a national system employee then we can't make an award provision which 
applies to you. 

PN794  
MR WOODS:  No, that's true.  But I don't think that that necessarily precludes the 
amendment that we are suggesting because I suppose it is more about the timing 
to identify the fact that you can have signed it, entered into the agreement while 
you are a prospective employee.  That employee there in that context doesn't mean 
a national system employee because you are not in respect of the relevant 
employer at the time and that this award will apply when that happens and that the 
agreement that is allowed under the award can apply when it happens. 

PN795  
There is a second point raised in paragraph 7 that it creates a different concept of 
an employee and my friend way well expand on that and my only response to that 
is that I understand that they are a different type of employee.  The third point that 
I identify in paragraph 8 is a reference to employees not understanding the 
alternatives.  This is a bit like the submission the ASU has put forward and the 
response from us is the same in respect of that.  It is only relevant if the award is 
the relevant instrument and the clause currently provides for spelling out the 
criteria that needs to be there and the identification of the clauses that would 
apply. 

PN796  
There is then another point in paragraph 8 that raises a prejudice to employees 
who enter into the arrangement with an employer who preferences annualised 
salary arrangements.  Then it goes on really to talk about a two-tiered system of 
people being paid different pay and conditions.  That is the employer has got the 
ability to make an offer in terms of what they pay and as long as they don't pay 
less than the award requires, the employer can have different arrangements for 
different employees.  The fact of an annualised salary agreement being an 
individual agreement between the employer and the employee identifies that they 
have agreed to cut to that outcome and some people may preferred not to have that 
outcome for whatever reason.  That really addresses that issue that is raised by the 
RTBU as we see it. 



PN797  
Unless there is anything further, I have got nothing further to say. 

PN798  
VICE PRESIDENT HATCHER:  Thank you.  Mr Talbot. 

PN799  
MR TALBOT:  Thanks, Commissioner.  I intend to keep this quite brief as well.  I 
think it is quite a simple matter and we have put a lot of points in our 
submissions.  Nonetheless, we think it is worth mentioning a few points which we 
have alluded to, specifically towards the amendment of 18.1.  As we have 
mentioned in our submissions, we don't agree that the annualised salary clause in 
the Rail Award is currently ambiguous or uncertain and this being the basis of the 
amendment by Mr Woods.  We don't think that clause 18 does need amending on 
that basis. 

PN800  
VICE PRESIDENT HATCHER:  Because it does or does not apply to prospective 
employees? 

PN801  
MR TALBOT:  We believe it is not ambiguous and it doesn't apply to prospective 
employees and I will just briefly take you through why we think this is and Mr 
Woods briefly mentioned it before.  I am alluding to the definition section within 
the Rail Award which defines an employee as a national system employee within 
the meaning of the Act.  Then if we go to the Act, section 13, it describes a 
national system employee as an employee employed or usually employed by a 
national system employer.  Reading these together, it seems quite clear that an 
employee is an individual who is already employed and not a prospective 
employee and we think this appears to be the intention of the Act. 

PN802  
Further, we note in Mr Johnston's witness statement in paragraph 8 and paragraph 
10 that in his experience, prospective employers are excluded from the annualised 
salary arrangements and this commonplace approach removes any ambiguity in 
the current drafting of clause 18. 

PN803  
Secondly, as Mr Woods already alluded to, we have a number of concerns around 
disempowering employees.  As Mr Johnston alluded to, there are employees who 
may fall onto the Rail Award, notably graduates, people working within track 
maintenance, and those employees who do fall on the Rail Award are going to be 
confronted with a number of options.  The rail industry is complete with a number 
of conditions and allowances which are unique to that industry and it is often only 
known to those employees who currently work in the industry.  For example, 
industry terms "lift up" and "lay back", "leading hands", these are terms that are 
unique to the rail industry and are often not understood by people who don't 
already work within that industry. 

PN804  



We say that a prospective employee may or may not be aware of these 
provisions.  They may also not have an appreciation for them or a deep 
understanding of what they mean or entail.  The RTBU is concerned that should 
the Commission define 'employee' to include prospective employees, that these 
employees will not be able to make an informed decision, similar to the arguments 
of Mr Rizzo, to enter into an annualised salary without fully comprehending what 
the available options are to them should they fall onto the award. 

PN805  
Really, that's sort of the gamut of our submissions, so I don't have anything 
further to add. 

PN806  
VICE PRESIDENT HATCHER:  Thank you.  Mr Rizzo. 

PN807  
MR RIZZO:  Thank you, your Honour.  Just a number of points.  Firstly, your 
Honour, we are opposed to this for a number of reasons.  One, to my mind this 
sets a terrible precedent where we are now trying to impose and/or offer 
annualised salary arrangements to prospective employees as opposed to fully 
fledged employees.  The point I was trying to pursue with Mr Johnston was a 
simple one and that is that particularly if you are a young person and this may be 
your first job or your second job or you might be in your earlier 20s, you are not 
very familiar with conditions of employment and terms of employment and to be 
offered this when you are raw and somewhat ignorant of your workplace, we 
think it is unfair. 

PN808  
VICE PRESIDENT HATCHER:  Is the predicate of that submission that there is 
something disadvantageous about annualised salaries in the rail industry? 

PN809  
MR RIZZO:  Sorry, your Honour, I didn't quite get that. 

PN810  
VICE PRESIDENT HATCHER:  Is the assumption in that submission that there 
is something inherently disadvantageous about annualised salaries in the rail 
industry? 

PN811  
MR RIZZO:  I don't think the current clause is disadvantageous as such.  It is one 
of the better clauses. 

PN812  
VICE PRESIDENT HATCHER:  I mean, I can understand the submission if there 
was a concern about people being worse off, but if people aren't going to be worse 
off, what's the problem? 

PN813  
MR RIZZO:  We don't know if they are going to be worse off or not, your 
Honour.  It is depending on what is included in the annualised salary.  For 



example, penalties, overtime, and the like.  Usually one has to have a level of 
sophistication to understand those things, let alone as an employee, let alone as a 
prospective employee, would be our view, your Honour.  Further, another 
objection we have, your Honour, is what if I, as a prospective employee, decline 
to take the annualised salary option?  Does that mean then that I am not then hired 
because I declined to take the option of the annualised salary?  This is not clear.  It 
could be a possibility. 

PN814  
VICE PRESIDENT HATCHER:  That, presumably, would be the case, wouldn't 
it? 

PN815  
MR RIZZO:  Sorry? 

PN816  
VICE PRESIDENT HATCHER:  That presumably would be the case, that is, if 
the clause was granted then you would be offered the job with an annualised 
salary and you would accept or decline the offer. 

PN817  
MR RIZZO:  That's right, your Honour.  This is our concern that it is a "take it or 
leave it" - it can become a "take it or leave it" proposal and again we think this is 
not a fair way to conduct this clause.  Mr Woods mentioned the Private Sector 
Award and the Contract Call Centre Award in that these things can be offered.  In 
those awards, I think as the Bench would be aware, they can be offered without 
the agreement of the employee, be that employee prospective or not.  In fact, 
tomorrow the Bench, your Honour, will consider the ASU applications to replace 
the clauses in the Private Sector Award, the Contract Call Centre Award and the 
Legal Services Award where there is no sense that the employee has to agree that 
it can be unilaterally imposed.  I suppose, this is a corollary to that concern of the 
ASU that if you have got an inexperienced prospective employee and they are told 
that an annualised is the way to go to gain employment, then this person could be 
disadvantaged for at least a 12-month period until they have the opportunity to 
delete the annualised salary. 

PN818  
Also we note, your Honour, that as far as I know, there is no precedent here for 
including prospective employees in the annualised salary clauses in the awards 
where the annualised salary clause exists.  This would be setting a precedent that 
these things would apply not just to employees but prospective employees as well. 

PN819  
We have a number of concerns, your Honour, and at the end of the day, we don't 
think that the employers are going to be any worse off if this clause is not 
changed.  They can offer the clause as they are free to do under clause 18 when 
the person becomes an employee.  That person, in our mind, when they are an 
employee would be better informed about what is going on and it is at that point 
that they should offer this clause, not when the person has hardly stepped into the 
workplace, your Honour.  If the Commission pleases. 



PN820  
VICE PRESIDENT HATCHER:  Thank you.  Anything in reply, Mr Woods?  
Can I just raise - clause 4.1 sets out the coverage of the Rail Industry Award and it 
applies to employers of a certain description and their employees and they are 
defined as national system employers and employees.  Does your amendment go 
beyond the scope of the coverage of the award? 

PN821  
MR WOODS:  No, it doesn't. 

PN822  
VICE PRESIDENT HATCHER:  If it doesn't, why is it necessary?  Because if 
'employer and employer' has the same meaning currently in the annualised salary 
clauses as it does in the coverage clause, so either that expression currently does 
or does not apply to prospective employees, but you can't go outside the coverage. 

PN823  
MR WOODS:  In terms of providing a benefit and clarity, we say that the clause 
identifies procedurally how the parties, the employer and the employee, can 
finalise their agreement and therefore engage the employment for when the 
employee starts.  The annualised salary agreement can't apply until the person is 
an employee. 

PN824  
VICE PRESIDENT HATCHER:  But by imposing obligations as to, for example, 
what's in the agreement in terms of it has to be in writing and say certain things, it 
is really imposing obligations on a pre-employment relationship, isn't it?  Perhaps 
that is the wrong expression.  A pre-employment situation. 

PN825  
MR WOODS:  What the award says is what an annualised salary agreement must 
contain.  The annualised salary agreement comes into force when a person 
becomes an employee.  But in terms of doing the amendment, I don't see that that 
changes because it still will come into force then, it will still come into force when 
the person, the prospective employee, is a real employee and it is just a matter of 
being able to affirm that could be done.  I might have sounded a bit flippant, but if 
the approach of your Honours was that the clause as it stands clearly allows for 
such an agreement to be entered into, but it obviously does not commence until 
the employment and can enter into what would be an annualised salary agreement 
just like you can enter into a contract of employment prior to the employment 
relationship starting as long as the award has no anticipation that there is a 
difficulty about that, then the problems that Mr Johnston's evidence goes to would 
not arise. 

PN826  
VICE PRESIDENT HATCHER:  It would apply as to national system employees 
and employers.  Is a prospective employee a national system employee?  The 
answer is "No", isn't it? 

PN827  
MR WOODS:  No, they are not an employee. 



PN828  
VICE PRESIDENT HATCHER:  Then how can we make a provision applicable 
to such a person under the Act? 

PN829  
MR WOODS:  The provision in terms of "may enter into an agreement", I accept 
that it is permitting something to ultimately to have signed in respect of someone 
who becomes an employee.  So it's in effect having authorised something that was 
done in advance once the person becomes an employee.  So not creating any 
difficulty in the fact that what is - once an employee is an annualised salary 
agreement has been entered into prior to commencement. 

PN830  
VICE PRESIDENT HATCHER:  If there is nothing further, I thank the parties for 
their submissions.  We will now adjourn and resume at 9.30 am in the morning. 

ADJOURNED UNTIL WEDNESDAY, 07 DECEMBER 2016  [2.59 PM] 
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