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PN831  

VICE PRESIDENT HATCHER:  Yes, can I take the appearances.  Ms 
McKinnon, you appear for the National Farmers' Federation? 

PN832  
MS S McKINNON:  That's right. 

PN833  
VICE PRESIDENT HATCHER:  And Ms Walsh, you appear for the Australian 
Workers' Union? 

PN834  
MS R WALSH:  Yes, your Honour. 

PN835  
VICE PRESIDENT HATCHER:  All right.  Ms McKinnon? 

PN836  
MS McKINNON:  Thank you, your Honour.  The NFF's had made a claim to vary 
the Pastoral Award and the Horticultural Award to insert an annualised salaries 
provision.  The Pastoral Award matter has been heard, and really this is a 
continuation of that as it applies to safeguards.  So just briefly, the history of the 
matter from our perspective is that on 6 August last year we filed submissions in 
support of the Pastoral Award claims and we did that because of the changing 
patterns of work in the agricultural sector and the value of an annualised salaries 
term in providing predictability of cash flow and certainty of income. 

PN837  
The evidence that we filed in those proceedings showed that annualised salaries 
provisions in the industry are relatively common.  In the New South Wales 
farmers' evidence it's about one in two queries that they get for help with contracts 
of employment.  So we've filed three statements in the proceedings.  We've also 
filed a further submission on 10 October this year in relation to the award.  And 
the arguments raised are the same as apply to the Pastoral Award.  It's an industry 
with changing patterns of work for various reasons, seasonal, market related and 
so on.  And the benefit is predictability of cash flow for the industry, and you're 
talking about farmers who may only get one cheque a year.  So knowing and 
budgeting accordingly as to what payments just come and go, is of value. 

PN838  
VICE PRESIDENT HATCHER:  Just slow down.  So you've filed two statements 
of evidence, is that right? 

PN839  
MS McKINNON:  Three. 

PN840  
VICE PRESIDENT HATCHER:  Three. 

PN841  



MS McKINNON:  In these proceedings, yes, the statement of Grace Kasuma(?) of 
5 October 2016 - - - 

PN842  
VICE PRESIDENT HATCHER:  Right, I'm just going to mark those two 
statements.  The statement of Grace E. Kasuma dated 5 October 2016 will be 
marked exhibit 9. 

EXHIBIT #9 WITNESS STATEMENT OF GRACE E KASUMA 

DATED 05/10/2009. 

PN843  

MS McKINNON:  And the second statement of the NFF filed in these 
proceedings is the statement of Charles Armstrong, dated 7 October 2016. 

PN844  
VICE PRESIDENT HATCHER:  All right, the statement of Charles Armstrong 
dated 7 October 2016 will be marked exhibit 10. 

EXHIBIT #10 STATEMENT OF CHARLES ARMSTRONG DATED 

07/10/2016 

PN845  

MS McKINNON:  And I'd seek to tender those. 

PN846  
VICE PRESIDENT HATCHER:  Yes.  Well, that's already marked, so that's - - - 

PN847  
MS McKINNON:  I suppose the evidence that we rely on in what is effectively a 
merits claim about the value of a more flexible arrangement for wages in the 
agriculture sector, and in the 9 December hearing of this matter last year and the 
subsequent decision of the Commission in 2015, the Commission was satisfied 
that an annualised salaries term in the agriculture sector would have regard to the 
patterns of working in our industry as required under section 139(1)(f) 
subparagraph 1, and that it would provide an alternative to separate payment of 
wages and entitlements as required by section 139(1)(f)(2).  But it did have a 
caution around the question of appropriate safeguards as proposed by the NFF, by 
consent, of course, with the Australian Workers' Union.  And so that's why for our 
purposes we are here today in relation to the Pastoral Award, but then 
subsequently we do need to satisfy the Commission of each of those matters in 
relation to the Horticultural Award. 

PN848  
The question of safeguards really sort of was traced through in the decision of the 
Commission of 24 December and it seems to give rise to discrete set of issues.  
One is the question around the requirement for record-keeping and what records 
are needed to ensure that the annual salary complies with the award; secondly, 
whether it's necessary to think about assumptions that underpin the calculation of 
the annual salaries figure as was discussed in the Rail Industry Award; the 
questions of set-offs, so if an annualised salary satisfies the award entitlements, 



how do you then adjust that if it's terminated, for example, or does it in fact satisfy 
those award entitlements if there's a regular review?  And then the question was 
raised by parties in previous proceedings not related to this, around whether you 
need a provision for termination of the agreement.  So for example, by 12 months, 
or at any time by agreement. 

PN849  
So those are the kinds of safeguards that I think squarely before the Commission 
in relation to our proposal.  So I thought it might be useful if we just deal briefly 
with some of those.  And there is a question here around what the record keeping 
requirements are.  The South East Water Full Bench decision is referred to in the 
Pastoral Award decision and in that case the Commission found that it wasn't 
necessary to place additional obligations on employers, re written wages records 
that it should keep, because if found that the obligations were adequately covered 
by part 3(6) of the Fair Work regulations.  But the Pastoral Award decision last 
year on 24 December put that decision in doubt as it applies to record keeping and 
what it said is that part 3(6) doesn't require the annualised salary arrangement to 
be kept as a time and wages records. 

PN850  
So it's that issue that I wanted to take your Honours today because I think there's 
also a question here around interaction between record-keeping and the guarantee 
of annual earnings in the Act.  The guarantee of annual earnings is a provision that 
operates where an undertaking is given by an employer to provide for an amount 
of money to be paid for a period.  And that applies, sort of, it seems, regardless of 
the purpose of the guarantee of annual earnings although it has particular purposes 
in the Act. 

PN851  
VICE PRESIDENT HATCHER:  All right, so can you just slow down a bit.  
What provision are we talking about now? 

PN852  
MS McKINNON:  So section 328 of the Fair Work Act. 

PN853  
VICE PRESIDENT HATCHER:  Right. 

PN854  
MS McKINNON:  And that's the – I think 330 is the relevant provision, sorry.  
Section 330 talks about what is a guarantee of annual earnings and it's an 
undertaking that an employer gives to an employee if the employee is covered by 
a modern award and if the undertaking promises to take an employee an amount 
of earnings for a period of 12 months or more, although the period can be less 
under section 331.  If the employee agrees to the undertaking and accepts the 
arrangement and it happens all within a period of 14 days before the agreement 
begins to operate, then what you have under the Act is a guarantee of annual 
earnings.  And once you have a guarantee of annual earnings you also have an 
associated obligation to keep a record of that guarantee, and that obligation arises 
in regulation 3.3(9) of the Fair Work regulations. 



PN855  
VICE PRESIDENT HATCHER:  So does that affect the obligations which 
otherwise apply to keep records of time worked and the like? 

PN856  
MS McKINNON:  In my submission, no.  In my submission that's an obligation to 
keep a record of the guarantee.  That is the undertaking that's been made and 
accepted by the employee.  But separately there is also the obligation to keep 
records in relation to payment, overtime and associated entitlements.  And those 
obligations have been raised in these proceedings as, do they have any operation 
to do when an annualised salary arrangement is in place, because once an 
annualised salary arrangement is in place, the obligation to pay the particular 
entitlements is displaced.  Well, that, I think, is one way of construing the record 
keeping provisions, that you don't have an obligation any more to pay the 
particular amounts and therefore you don't need to keep records relating to those 
particular amounts.  But - - - 

PN857  
VICE PRESIDENT HATCHER:  So just go back to section – I can't say I've ever 
really looked at these provisions before – so section 3(c) defines what is a 
guarantee of annual earnings. 

PN858  
MS McKINNON:  Yes. 

PN859  
VICE PRESIDENT HATCHER:  But the operative division requires compliance 
with the guarantee's 328. 

PN860  
MS McKINNON:  Yes. 

PN861  
VICE PRESIDENT HATCHER:  And that refers to the employee being a high 
income employee. 

PN862  
MS McKINNON:  Yes. 

PN863  
VICE PRESIDENT HATCHER:  And then that's defined in 329, and that's in 
excess of the high income threshold. 

PN864  
MS McKINNON:  Yes, but I don't - - - 

PN865  
VICE PRESIDENT HATCHER:  Does that have any relevance to these awards? 

PN866  
MS McKINNON:  Well, I do raise it as an issue because I think that when you 
look at the record keeping requirement in regulation 3.39 - - - 



PN867  
VICE PRESIDENT HATCHER:  Yes. 

PN868  
MS McKINNON:  What it says is, 

PN869  
If an employer gives a guarantee of annual earnings under section 330 of the 

Act, the guarantee is a kind of employee record that the employer must make 

and keep. 

PN870  
So - - - 

PN871  
VICE PRESIDENT HATCHER:  So you're saying that 3.39 seems to require to 
keep a record of any guarantee that meets the definition of 330, even if it's one 
that 328 doesn't operate in relation to? 

PN872  
MS McKINNON:  Yes. 

PN873  
VICE PRESIDENT HATCHER:  I see. 

PN874  
MS McKINNON:  Because section 328 has an additional layer of regulation 
around the point at which that guarantee must be complied with but it doesn't, I 
think, take away from the full effect of section 330 which is to explain what the 
undertaking is, and then in regulation 3.39, a requirement that that undertaking be 
recorded. 

PN875  
VICE PRESIDENT HATCHER:  That's no more than a requirement in the case 
of, if it was an agreement to keep a copy of the agreement, isn't it? 

PN876  
MS McKINNON:  Pardon, sorry, your Honour? 

PN877  
VICE PRESIDENT HATCHER:  If there's an agreement to pay an annualised 
salary than in the context of this regulation it's no more than a requirement to keep 
a copy of the agreement itself? 

PN878  
MS McKINNON:  That's right, yes.  Yes.  And I suppose the reason that I sort of 
– just to close that argument off, the reason that I raise that is because the question 
raised in the Pastoral Award decision of 24 December was, well, does part 3(6) of 
the regulations require an annualised salary arrangement to be kept as a time and 
wages record.  And I think that the answer is yes. 

PN879  



VICE PRESIDENT HATCHER:  All right.  So does it follow from that 
submission that any annualised salary's clause itself, it's unnecessary to have a 
provision that requires it to be kept as a record because you say it's covered by the 
Act and regulations? 

PN880  
MS McKINNON:  Yes.  So it's a question of duplication.  Having said that, in our 
claim we put that provision in.  We say if you make an annualised salary 
arrangement, keep it as a time and wages record, and we flag that for the parties.  
But we do think that there's an argument that probably is duplicating an existing 
requirement of the Act. 

PN881  
VICE PRESIDENT HATCHER:  Right.  Okay. 

PN882  
MS McKINNON:  So that's the annualised salary arrangement itself.  And then 
the question is, well, what other records do you have to keep in connection with 
the annualised salary arrangement?  And the way that the regulations work, the 
language is around, well if an employee is entitled to be paid an amount or if an 
overtime penalty must be paid, then records of the work related to those 
entitlements must be kept.  And so the question is, well, does an annualised salary 
provision mean that those entitlements no longer have to be paid.  The way that 
the claim that's made in the Pastoral and the Horticulture Award is expressed is 
that if you have an annualised salary agreement it's paid – the annualised salary is 
paid in satisfaction of the otherwise award entitlements. 

PN883  
My submission is that the entitlement, nevertheless, remains and if there comes a 
point when the annualised salary is found to be wanting then the person who's 
been disadvantaged has the full benefit of the underpayment provisions of the Act 
and can sue on the basis of entitlements not paid. 

PN884  
VICE PRESIDENT HATCHER:  But we can't make awards on the basis that it's 
up to employees to go to courts to sue for underpayments.  In terms of award-
making if there's an entitlement we proceed on the basis that – or generally do, 
that it's the employer's obligation to calculate and pay it. 

PN885  
MS McKINNON:  Yes, quite so.  And they would do that. 

PN886  
VICE PRESIDENT HATCHER:  So does 18.2(b) of your proposed clause, is that 
what actually is meant to be required, or something less than that?  That is, the 
review, at least annually, to ensure that compensation is appropriate.  What does 
that actually mean? 

PN887  
MS McKINNON:  It means that at the end of each 12 month period you have a 
look at what's been paid and you review what would have otherwise been paid 



under the award.  And you make a decision about whether the compensation is set 
at the appropriate level or it needs to be adjusted retrospectively or prospectively, 
depending on the finding. 

PN888  
VICE PRESIDENT HATCHER:  So is that meant to convey a requirement that if, 
for example, you carry out the review and there's a shortfall, you have to pay the 
shortfall? 

PN889  
MS McKINNON:  That would be the consequence of finding that the salary 
wasn't enough.  But we say that that's also something that the Act would require 
and therefore you don't need any further regulatory impost on the consequences of 
undertaking that review because it's there in the Act.  The award operates and the 
entitlement exists.  And at the beginning of the annualised salary process you 
undertake a calculation on what is likely to arise over the year.  Over the year you 
set the salary accordingly and at the end of the year you review.  And if you were 
on the mark that's good.  If you weren't it needs to be adjusted, and adjusted in 
both directions to address any question of underpayment but also prospectively to 
ensure it doesn't happen again. 

PN890  
VICE PRESIDENT HATCHER:  I understand "prospectively", but when you say, 
"adjust in both directions", what might that mean, retrospectively if the employee 
would have earned less under the normal award provisions and the salary 
provided for?  Are you suggesting there's some claw back or - - - 

PN891  
MS McKINNON:  No, and that's right.  I mean, it operates for the benefit of the 
employee.  It's the employee who has the entitlement to sue for underpayments 
under the award and have had the benefit of the award.  But the employer only has 
the benefit of clawing back over-award payments if there's no agreement for those 
award entitlements to be paid for those over-award payments to be made. 

PN892  
VICE PRESIDENT HATCHER:  Firstly, in terms of the reconciliation, if the 
intention is that employees are to calculate and pay any short – well, shouldn't the 
clause actually say – make that clear that that's the obligation? 

PN893  
MS McKINNON:  I suppose our view on that is that you could put all sorts of 
things in awards to make clear the obligations under the Act but I think it is a well 
understood operation of employment law that if you are not paying in accordance 
with the award you are not meeting your legal obligations, and that needs to be 
rectified. 

PN894  
VICE PRESIDENT HATCHER:  The difficulty with – I'm not sure that is well 
understood because the difficulty with these clauses is that some of them say that, 
in effect, once you pay the salary in accordance with the clause, you're out of the 
other provisions of the award, full stop. 



PN895  
MS McKINNON:  Yes. 

PN896  
VICE PRESIDENT HATCHER:  So it needs to be made clear whether it's one of 
those positions where, if you pay for example, X per cent above the base award 
rate, you never have to worry again about overtime and penalties - I mean, you're 
doing the right thing, or if it's a clause of a different nature where you do have to 
calculate and pay.  That is, it is something I think needs to be made clear, 
particularly if we're talking about an industry where these provisions haven't 
operated. 

PN897  
MS McKINNON:  Yes.  And so I think that that's right to draw the distinction 
between the two different types of clauses.  And our proposal is not to have a 
general exemption if you pay a certain percentage above, rather that you have the 
flexibility to make an annualised salary arrangement but it's in satisfaction of 
existing award entitlements and those don't fall away just because you have an 
annualised salary arrangement in place. 

PN898  
VICE PRESIDENT HATCHER:  All right.  So that's the retrospective aspect of 
it.  In terms of prospectively, does that – if there's a gap either way between the 
salary and what would have been payable under the award, what's the process for 
then changing the agreement, going forward?  For example, if the employer thinks 
it's a great deal and doesn't want to change it?  What happens? 

PN899  
MS McKINNON:  Well, the obligation in 18.2(b) is to ensure that the 
compensation is appropriate, having regard to the award provisions that are 
satisfied.  So even if the employee thinks it's okay to get paid less than the award 
would require, yes, I would - - - 

PN900  
VICE PRESIDENT HATCHER:  Let's look at the other way around.  So the 
employee is getting paid more under the salary - - - 

PN901  
MS McKINNON:  Yes. 

PN902  
VICE PRESIDENT HATCHER:  Than the award would otherwise provide for 
and the employer doesn't want that to continue, there's an agreement, the 
employee says, "Well, I don't want to change that agreement", what happens? 

PN903  
MS McKINNON:  Yes, well so this, I think, then takes us into that next question 
around, well, is it appropriate to have termination provisions for an annualised 
salary arrangement?  And that's something that we have had brief discussions with 
the Australian Workers' Union about and we're not strongly opposed to 
termination provisions.  In fact, in the Rail Industry Award those were adopted.  



We think though that if you accept that the guarantee of annual earnings 
provisions operate in this context there is also provision in the Act for those to be 
terminated on notice or at the end of the period that the arrangement is in place 
for, or by agreement.  So we don't have a strong view about how best to approach 
that issue because ultimately these are matters of agreement. 

PN904  
VICE PRESIDENT HATCHER:  So what's the provision in the Act? 

PN905  
MS McKINNON:  So section 331 defines a guaranteed period. And that's the 
period during which the guarantee of annual earnings operates, and that is the 
period from the beginning of the undertaking until the end of the period during 
which the undertaking is given, or an enterprise agreement beginning to apply, or 
an employer revoking the – and guaranteed by agreement with the employee. 

PN906  
VICE PRESIDENT HATCHER:  So how would that apply with an annualised 
salary agreement if it's been given, for example, an indefinite duration?  Do you - 
- - 

PN907  
MS McKINNON:  Yes, so the - - - 

PN908  
VICE PRESIDENT HATCHER:  Say there should be a right to terminate at the 
end of each year by either party without notice or - - - 

PN909  
MS McKINNON:  If the guarantee is only given for a 12 month period and we'll 
review it each 12 months, then yes, but if it's not expressed in that way then it 
continues to operate until terminated by agreement or is superseded by an 
enterprise agreement.  So the question of termination we think is an appropriate 
one to consider, whether the provision needs to have a safeguard that allows the 
employee to activate and enter the annualised salary arrangement.  We think that 
if that provision or something similar is adopted then it also needs to be made 
clear in the award that the award provisions then begin to apply in full, so you 
don't keep the rolled up salary but now have the associated benefits of overtime 
penalties and so on, loaded onto that higher rate.  So it's just to make it clear that 
there are consequences both ways if an arrangement is terminated. 

PN910  
VICE PRESIDENT HATCHER:  And is the annualised salary payable for all 
NES purposes? 

PN911  
MS McKINNON:  In our provision is it, yes. 

PN912  
VICE PRESIDENT HATCHER:  All right. 



PN913  
MS McKINNON:  Yes.  So in our proposed clause we talk about the fact that it is 
- the base rate of pay for employees on annualised salary arrangements is the 
portion of the annual salary equivalent to the relevant minimum wage, whichever 
is applicable, but not without others.  But the - - - 

PN914  
VICE PRESIDENT HATCHER:  So, sorry - - - 

PN915  
MS McKINNON:  No, sorry - - - 

PN916  
VICE PRESIDENT HATCHER:  That's the opposite of what - - - 

PN917  
MS McKINNON:  Yes.  No, sorry, I just got confused.  I withdraw that earlier 
statement.  The final limb of our proposed claim is that the annualised salary of 
the employee will be paid during all periods of paid leave and that's intended to 
pick up NES entitlements.  But acknowledging that it may not be enough to cover 
off the various NES entitlements we'd be open to an arrangement to make that 
clear. 

PN918  
VICE PRESIDENT HATCHER:  Yes.  Well, I just can't – I'm looking at the past 
award determination and I just – 18.3 and 18.4 seem to be saying two different 
things, aren't they, unless I'm missing something? 

PN919  
MS McKINNON:  Well, the award needs to define the base rate of pay for a 
particular purpose but then there's an additional provision that increases the rate of 
pay for the purposes of leave entitlements. 

PN920  
VICE PRESIDENT HATCHER:  Why can't we simply say that the agreed annual 
salary is the base rate of pay for NES purposes? 

PN921  
MS McKINNON:  Yes, on its face there's no reason why we couldn't try and 
reconcile those two provisions more closely. 

PN922  
VICE PRESIDENT HATCHER:  All right. 

PN923  
MS McKINNON:  We might just have to have a look the sort of requirements 
around how you deal with the base rate of pay and the award and what the need is 
there to address the NES obligations. 

PN924  
DEPUTY PRESIDENT DEAN:  So is the proposal seeking to differentiate 
between paid leave and termination pay, for example?  Is that - - - 



PN925  
MS McKINNON:  That's how it's currently drafted, and if I'm honest, we haven't 
kind of turned our mind to the technical sort of operation of each of the NES 
entitlements.  The arrangement and discussions we've had have all been around 
making sure that if an employee takes time off during the period, the annual salary 
will be maintained.  So it might be something that we need to look at. 

PN926  
VICE PRESIDENT HATCHER:  Do I take it that the types of employers who 
might be covered by these arrangements would be, what might be called, award 
dependent employees? 

PN927  
MS McKINNON:  Certainly award covered.  And in the agricultural sector there 
is a range of wage levels but there certainly are people who earn the award wage. 

PN928  
VICE PRESIDENT HATCHER:  And what sort of people – it's a fairly general 
question – in the two industries would tend to be employed on a full time 
permanent basis? 

PN929  
MS McKINNON:  It depends on the business but in the horticulture industry, for 
example, you tend to have a core of permanent employees and usually that's a 
very small core, it might be five to ten employees.  And then in the peak periods 
of the year that could balloon out to 100, 150 casual employees, and it's not 
anticipated that casual seasonal workers would be picked up by the annualised 
salaries provision because it just wouldn't be an appropriate arrangement for 
them.  But there are certainly a core cohort of permanent employees employed 
throughout the year, both in horticulture and in agriculture. 

PN930  
VICE PRESIDENT HATCHER:  All right. 

PN931  
MS McKINNON:  Thank you, your Honour. 

PN932  
VICE PRESIDENT HATCHER:  Thank you.  Ms Walsh? 

PN933  
MR S MOSTAFAVI:  Your Honour, I just might – I didn't want to interrupt 
earlier.  I just want you to know that I'm continuing my appearance – S. 
Mostafavi, for the New South Wales Business Chamber and the Australian 
Business Industrial. 

PN934  
VICE PRESIDENT HATCHER:  Thank you, Mr Mostafavi.  Ms Walsh? 

PN935  



MS WALSH:  So your Honour, the AWU put a fairly short submission which is 
essentially looking at the safeguards issue.  And just to confirm, as Ms McKinnon 
did, I suppose our submissions apply equally to both the Pastoral Award and the 
Horticultural Award, given that the issue of the safeguards was left open, in the 
December 2015 decision in relation to the Pastoral Award.  So I guess our main 
concern really is that if an annualised salary provision is going to go into a 
Modern Award it really needs to meet everything that the award would otherwise 
meet.  So the no disadvantage test that the NFF have proposed does require some 
additional, I suppose, procedural terms to make – clearly to make that clause 
work. 

PN936  
And I think in both of the NFF's submissions of 2015 and 2016 for each award, in 
considering the Modern Award's objective they have stated that the effect to the 
annualised salary provision in relation to section 134(1)(d)(a) which was the need 
to provide additional remuneration for overtime on social, irregular or 
unpredictable hours, weekends and public holidays the effect of this provision is 
neutral and I suppose our concern is that that really needs to be the case.  And so 
we put forward a number of proposals that we felt were necessary to ensure that 
this provision did protect the individual employees in these two industries. 

PN937  
So of course that was the records-keeping requirement, a requirement to conduct a 
review on termination of employment as well as, if an annualised salary 
arrangement ends, final payments to be rectified and within a certain time period 
following a review, and we clarified that to be following a review if there was a 
review on termination, and as well as if there was a review on completion of, or at 
the end of, an annualised salary arrangement, the termination clause that Ms 
McKinnon has already spoken about allowing an employee to enter an annual 
salary arrangement, and we had a final suggestion there, as well, about having a 
clause that clarified what the assumptions and calculations were in, I guess, 
coming to an appropriate annual salary. 

PN938  
VICE PRESIDENT HATCHER:  But that's the same concept that's in the Rail 
Industry Award? 

PN939  
MS WALSH:  Correct.  So we saw these features as necessary to ensure really 
that the no disadvantage element to the proposed clause had the intended effect.  
And so for example, a requirement to conduct a review on termination of 
employment is particularly important, taking into account that an employee could 
work a certain period of the year, a peak period of the year where they perform a 
lot of additional hours and if the employment were to end at that point, really the 
salary that was paid, was paid with the expectation that there would be quieter 
periods throughout that year.  So in our view, a review at that point is incredibly 
important because there will be a huge shortfall between what they would have 
earned in the normal way under the award and what they've been paid under their 
salary. 

PN940  



The issue of rectification, we do not believe should rely on underpayment 
proceedings which of course are an application by an employee, nor should we 
rely on, I suppose, the trust that they will be rectified.  We think the clause as is 
drafted in the draft determination is ambiguous and I think regardless that there 
might be some duplication in record keeping requirements under the Act. 
Regardless that you could make an underpayment claim it should be clear in the 
annual salary clause that really if there is a shortfall, that will be rectified and we 
see that as an incredibly important feature of any clause that is inserted into both 
of these awards.  I mean, it's really those two issues.  The termination clause 
appears to be something that the NFF can accommodate and they can correct me 
if I'm wrong but I'm under the impression, as well, that a records-keeping clause is 
something that the NFF could also accommodate in their draft determination. 

PN941  
So I don't think that I need to say too much more but it's certainly – it was a 
determination that we initially opposed but certainly if some of these safeguards 
were to appear in both the clause for the draft – for the Pastoral Award and for the 
Horticultural Award then we can see that that would work in the way - - - 

PN942  
VICE PRESIDENT HATCHER:  In that paragraph 12(d) of your submissions 
there's reference to having a termination clause. 

PN943  
MS WALSH:  Yes. 

PN944  
VICE PRESIDENT HATCHER:  Does that have a period of notice?  And if so, 
what would the period of notice be? 

PN945  
MS WALSH:  We spoke about a period of notice to be 12 months in advance of 
when the salary would end, or otherwise by agreement between the employer and 
the employee. 

PN946  
VICE PRESIDENT HATCHER:  So the same as the rail industry? 

PN947  
MS WALSH:  Yes.  As to the requirement to have it written that certain 
assumptions and calculations are included or are relied on in order to come to that 
salary arrangement, that's really a key – or the key point behind that is that 
everyone is aware of what's built into this salary and if it is an agreement between 
the employer and the employee then the employee needs to know exactly what 
they're missing out on or exactly what they're, you know, being paid for.  So if it 
weren't something that was written at the beginning of the agreement it could be 
something that was, I suppose, inserted into these reviews.  And we had suggested 
to the effect that a – sort of an amendment that required some consultation with 
the employee would at least address that point that actually there needs to be a 
discussion between the two parties as to, you know, why is the salary, what the 
salary is, in order to, I guess, improve the consent that that employee, in the first 



place, gave but also to give them the opportunity if they do need to rectify a 
shortfall, that they're on notice to that.  And those are our submissions.  Unless 
you have any questions - - - 

PN948  
VICE PRESIDENT HATCHER:  Any reply, Ms McKinnon? 

PN949  
MS McKINNON:  Just briefly, your Honour, just to address those issues raised by 
Ms Walsh.  The records-keeping clause we've talked about, we have a view about 
whether or not that's necessary but of course, we're in the hands of the 
Commission.  As to the content of the clause, we are a bit concerned about the 
more prescriptive a term becomes, the more likely it is breached because we 
haven't detailed with enough specificity what's happened and how you've 
calculated that and so on, so as long as it's clear, you know, what the salary is and 
what is contemplated within that, we think that's sufficient and we just would 
caution against too many procedural requirements which would then ultimately 
overcome compliance. 

PN950  
VICE PRESIDENT HATCHER:  All right. 

PN951  
MS McKINNON:  Thank you. 

PN952  
VICE PRESIDENT HATCHER:  Mr Mostafavi, did you want to make any 
submissions about these two awards? 

PN953  
MR MOSTAFAVI:  Just briefly, your Honours and Commissioner.  Yesterday 
with respect to the Hospitality and Restaurant Awards I provided some general 
comments from Australia Business Industrial and the New South Wales Business 
Chamber in relation to the benefits of annualised salaries and our general 
position.  I won't repeat those but I rely on them, as well, with respect to these two 
awards.  Our view is that the safeguards that are proposed by the NFF, that is 
appropriate.  That is in their written submissions and in our view the Commission 
needn't go any further beyond what's in there. 

PN954  
Just one issue that I wanted to ventilate with respect to this termination issue, I 
appreciate that it's not the role of the Commission to have particular regard to 
common law agreements between individuals.  It's trite to state that there are 
circumstances where awards can and do impinge, of course, on common law 
arrangements.  The only difficulty I would raise with regard to these termination 
provisions, and this also goes to some of the other awards being discussed today, 
is the effect that may have in circumstances where an employer calculates an 
appropriate annualised salary essentially as opposed to an IFA, in which this isn't 
available to them, makes it a condition of that offer because of the benefits that 
we've gone through in relation to the employer and the employee in relation to 
that, then we have an award provision which provides either party with a 



unilateral right, be it 12 months or otherwise to terminate that arrangement, the 
difficulties that may pose with respect to what the common law situation is with 
that individual. 

PN955  
So if an employer, for example, says I'm paying you $80,000 as an annualised 
salary, here are the provisions, otherwise complies with the terms in the 
annualised salary provisions in the award and says these are the components, then 
they have an employee, or indeed the employer, say to the employee, well, I'm 
now giving you notice that we're no longer under that, what the effect would be on 
the contract.  Now of course a common law contract can always be varied by 
agreement between the parties. 

PN956  
My difficulty in relation to what's been proposed in this case is both with respect 
to the employer and the employee, what effect that unilateral right to terminate an 
annualised salary arrangement would have and how, if that arrangement was 
adopted and I appreciate it's been discussed in the context of the Rail Industry 
Award, as well, and there are similar provisions in some, what effect that may 
have on the certainly and the other benefits associated with annualised salaries 
compared to, say, IFA's, which is perhaps reflective in the take-up of annualised 
salary provisions as opposed to individual flexibility arrangements and awards.  
That's more a comment than anything else but I just wanted to ventilate that with 
respect to that particular part. 

PN957  
VICE PRESIDENT HATCHER:  You've raised the question.  What's the answer 
to it? 

PN958  
MR MOSTAFAVI:  I don't – the answer from our perspective is that there should 
not be termination provisions and that the negotiation process when a contract is 
entered into, or subsequently by agreement, is the appropriate way of dealing with 
it as opposed to having an award that imposes a unilateral right on either party to 
– and "imposes", is perhaps not the correct word, but empowers either party to 
terminate unilaterally with notice or otherwise, the effect that may have on the 
certainty and instability of the employment relation should be in that context. 

PN959  
VICE PRESIDENT HATCHER:  But it may be the employer who wants to get 
out of it. 

PN960  
MR MOSTAFAVI:  Indeed. 

PN961  
VICE PRESIDENT HATCHER:  Because the salary is far higher than it turns out 
the actual hours worked.  The employer might lose a client or lose business, the 
salary no longer   reflects the hours worked and the employer needs to get out of it 
because it's too expensive.  Surely there must be some mechanism by which it can 
do so. 



PN962  
MR MOSTAFAVI:  Yes.  My submission would be that if the award is silent on 
that question and there's agreement between the parties it should not be a 
provision that is stated expressly in the award that that's a unilateral right with a 
particular amount of notice.  That's a matter of negotiation between the employer 
and the employee. 

PN963  
VICE PRESIDENT HATCHER:  Well, what if the employee doesn't agree? 

PN964  
MR MOSTAFAVI:  Well, I mean, things may turn on that, for example, outside 
of the award system repudiation arguments for one, but repudiation or redundancy 
circumstances where an employee says, I employed you on these terms, I can no 
longer afford to employ you on these terms, does your position exist any more. 

PN965  
VICE PRESIDENT HATCHER:  Well, why don't we encourage those sort of 
radical solutions when there's sensible solutions, that is that people can just go 
back onto the award? 

PN966  
MR MOSTAFAVI:  The fallback, your Honour, is that – and this is perhaps more 
common in some industries than others, notwithstanding whether or not they have 
annualised salary provisions, is letters of offer essentially reflect award terms plus 
or minus some things and then there's a separate arrangement.  The point I would 
make is that the benefit of annualised salaries for many employees is the ability to 
include that to provide both parties with some certainty about how they operate as 
a core term of someone's employment.  Now, yes, there may be circumstances 
where it would benefit either party to get out of that arrangement but my 
submission would be that should be a matter of negotiation rather than something 
that's stated in the award itself.  But I hear what your Honour says in that regard. 

PN967  
VICE PRESIDENT HATCHER:  All right, thank you.  All right, well I think that 
completes all the submissions in relation to the Pastoral Award and Horticultural 
Award, so Ms McKinnon and Ms Walsh, you're excused from further attendance 
and we'll call the next awards on which are the Clerks Private Sector Award, 
Contract Call Centre Industry Award and the Legal Services Industry Award.  All 
right, I'll take the appearances, first in Sydney.  Ms Barton, you appear with Mr 
Ferguson? 

PN968  
MS R BHATT:  That's correct, yes. 

PN969  
VICE PRESIDENT HATCHER:  All right.  Mr Moss, you continue your 
appearance for the West Australian Chamber of Commerce & Industry? 

PN970  
MR P MOSS:  Yes, your Honour. 



PN971  
VICE PRESIDENT HATCHER:  Now who is appearing for the ASU in Sydney 
or Melbourne? 

PN972  
MR J NUCIFORA:  Firstly, in Sydney, your Honour, Nucifora, initial J, 
appearing for the Australian Services Union in relation to the ASU application 
and the three awards before  you, the Clerks', Contract Call Centre Award and the 
Legal Services Award, and Mr Rizzo will appear for the ASU in relation to the 
legal industry, the law firm application in relation to the Legal Services Award.  If 
your Honour pleases. 

PN973  
VICE PRESIDENT HATCHER:  All right.  Well, I'll not Mr Rizzo's appearance 
for that purpose.  Any other parties here? 

PN974  
MR K BARLOW:  If it please the Commission, Barlow, initial K, appearing for 
the CPSU in this matter.  Our interest is restricted – other than the fact we're 
interested in this Full Bench proceeding, your Honour, is restricted to the Contract 
Call Centre award. 

PN975  
VICE PRESIDENT HATCHER:  Yes. 

PN976  
MR BARLOW:  And we are supporting the ASU in their application in that 
regard. 

PN977  
VICE PRESIDENT HATCHER:  All right, thank you.  Mr Mostafavi, you're 
continuing your appearance? 

PN978  
MR MOSTAFAVI:  I am, your Honour. 

PN979  
VICE PRESIDENT HATCHER:  Yes.  And appearances in Melbourne, we've 
noted your appearance, Mr Rizzo, in relation to the Legal Services Award.  Other 
appearances? 

PN980  
MR M RIZZO:  Yes, your Honour, also in relation to – I'm also responding on 
behalf of the ASU to the Ai Group claim on the Health Professionals Award, as 
well, your Honour. 

PN981  
VICE PRESIDENT HATCHER:  That will be called on this afternoon. 

PN982  
MR RIZZO:  Yes. 



PN983  
VICE PRESIDENT HATCHER:  So we're not dealing with that yet. 

PN984  
MS K SWEATMAN:  If it pleases the Commission, Sweatman, initial K. from K 
& L Gates.  I'm seeking permission as required to appear on behalf of the law 
firms that have been referred to in the Legal Services Award proceeding with 
Russell Kennedy. 

PN985  
VICE PRESIDENT HATCHER:  All right, thank you.  Does anyone oppose Ms 
Sweatman being granted permission to appear? 

PN986  
MR MOSS:  No. 

PN987  
VICE PRESIDENT HATCHER:  All right, we'll grant that permission. 

PN988  
MS SWEATMAN:  Thank you. 

PN989  
VICE PRESIDENT HATCHER:  All right, Mr Nucifora, are we starting with 
you? 

PN990  
MR NUCIFORA:  Yes, thank you, your Honour.  Your Honour, Commissioners, I 
refer to the ASU's written submissions lodged on 10 October and of course, 
attachments A to F.  Now I'm not aware that – I wasn't involved in earlier 
proceedings, but whether submissions are normally tendered as exhibits. 

PN991  
VICE PRESIDENT HATCHER:  No, I'm not going to mark the submissions, but 
did you file also a draft determination as to what precisely you've come with? 

PN992  
MR NUCIFORA:  Your Honour, we did earlier on but I have new drafts. 

PN993  
VICE PRESIDENT HATCHER:  Good. 

PN994  
MR NUCIFORA:  I was just going to take you to that.  When I say new drafts, 
they really are – they follow the same drafting of what we say is the Local 
Government Industry Modern Award and if I may hand those up.  I've already 
given a copy to Mr Ferguson.  Firstly, Contract Call Centre Award – I'll come 
back to that, your Honour.  That is a little different to the other two.  I probably 
should have handed the other two up.  The second one is the Legal Services 
Award.  And the third one is the Clerks' Private Sector Award.  Your Honour, 
aside from the Contract Call Centre Award which I'll come back to, the other two 
draft determinations in relation to the Clerks' Private Sector and the Legal 



Services Award are virtually identical.  They should be of no surprise to any party 
of to the bench but we've referred to, of course, the Local Government Modern 
Award as the annualised salary award that we relied on for the drafting of this 
clause. 

PN995  
VICE PRESIDENT HATCHER:  So has Ms Sweatman seen the draft of the Legal 
Services Award? 

PN996  
MS SWEATMAN:  No, I have not, your Honour. 

PN997  
VICE PRESIDENT HATCHER:  All right.  Well, we might have to take an 
adjournment - - - 

PN998  
MR NUCIFORA:  Sorry, your Honour, I didn't consider that. 

PN999  
VICE PRESIDENT HATCHER:  And we'll send that down by email to 
Melbourne and get someone to supply a copy to Ms Sweatman. 

PN1000  
MS SWEATMAN:  Thank you. 

PN1001  
VICE PRESIDENT HATCHER:  All right. 

PN1002  
MR NUCIFORA:  Yes. 

PN1003  
VICE PRESIDENT HATCHER:  We will briefly adjourn for that purpose and 
then we'll resume. 

SHORT ADJOURNMENT [10.21 AM] 

RESUMED [10.30 AM] 

PN1004  

VICE PRESIDENT HATCHER:  All right, Ms Sweatman, you have that now? 

PN1005  
MS SWEATMAN:  I do, thank you.  And I while can see that there are some very 
minor changes I'm comfortable there's no substantive changes from the original 
application. 

PN1006  
VICE PRESIDENT HATCHER:  All right, thank you. 

PN1007  



MS SWEATMAN:  Yes. 

PN1008  
VICE PRESIDENT HATCHER:  All right, thank you, Mr Nucifora. 

PN1009  
MR NUCIFORA:  Thank you, your Honour.  I should have made that clearer 
earlier.  There are only minor changes particular to dates and to the layout.  I did 
want to refer you to the draft determination for the Contract Call Centre Award.  
There seemed to be some confusion in relation to AGI's reply submissions lodged 
on 18 November at paragraph 21.  They refer to the ASU's initial submissions 
dated 2 March 2015 which is quite correct but they did miss the more recent 
written submission dated 12 November 2105 which amended our application and 
proposed a variation to the Contract Call Centre's Award so as the annualised 
salary provision only applied to the specific classifications at the top of the 
classification structure.  And you'll see in the draft determination, "Customer 
contact stream; Principle customer contact leader; Clerical administration stream; 
and the Clerical administration employee, level 5; and the Contract call centre 
industry technical associate". So in keeping with the history of that award we're 
saying that it should only apply to the more senior classifications.  And that was, 
as I say, amended on 12 November 2015, just to clarify that point in AiG's 
submissions. 

PN1010  
In terms of other evidentiary material that we might just deal with now if we can, 
there is the witness statement of Terry O'Loughlin, which is attached to the 
written submissions that we lodged.  If I may hand up a signed copy of that - - - 

PN1011  
VICE PRESIDENT HATCHER:  All right, thank you.  I take it he's not required 
for cross-examination, is he? 

PN1012  
MR NUCIFORA:  Yes, your Honour.  He is not required, your Honour. 

PN1013  
VICE PRESIDENT HATCHER:  All right.  The - - - 

PN1014  
MR NUCIFORA:  Sorry, your Honour, that was exhibit? 

PN1015  
VICE PRESIDENT HATCHER:  The statement of Terry O'Loughlin - - - 

PN1016  
MR NUCIFORA:  Sorry, it's the statement of Terry O'Loughlin - - - 

PN1017  
VICE PRESIDENT HATCHER:  Dated 1 December, 2016 - - - 

PN1018  
MR NUCIFORA:  Yes. 



PN1019  
VICE PRESIDENT HATCHER:  Will be marked exhibit 11. 

PN1020  
MR NUCIFORA:  Your Honour, there is one further document that we'd like to 
tender.  It is something that we have – there was an online survey that we did after 
we'd lodged our written submissions and otherwise evidentiary material.  What I 
would say, I have given it to my friend, Mr Ferguson.  I would say that employees 
should have a chance clearly to respond to that.  It is a survey response of about 
283 – an online survey, what they call Survey Monkey, in response to this 
question of annualised salary.  Now the reason why, if you look at the dates that 
we have in there, they were in that time period after we'd lodged our submissions. 

PN1021  
There was some discussion about whether we should tender these because they're 
not large numbers.  We're not saying it's a survey that is a significant sample of - I 
think we all agree, about a million clerical employees are covered by the Clerks' 
Private Sector Award and there's certainly a large number of employees covered 
by the other two awards, but what it does deal with is indicative of some of the 
issues that do arise, particularly with the responses that have come back in terms 
of issues that people have faced with annualised salary clauses, mainly in office 
environments.  Not all these survey responses are from workers who would be 
covered by the Clerks' Award and maybe – well, we worked it out.  It's probably 
between 60 to 70 per cent of the responses are from workers that are likely to be 
covered by one of the three awards.  We have that there.  When we thought about 
it as in terms of a sample, it's not.  It's not a quantitative survey.  It's a snapshot.  
It's something we say, if the Commission is to be informed, it's the best of our 
ability to try and inform the Commission.  Then we could seek to try and tender it 
as an exhibit, we would talk to it and of course, employers should have an 
opportunity to respond to what's in it.  And we would say, at the end of the day 
before this Tribunal, it is a question of weight and - - - 

PN1022  
VICE PRESIDENT HATCHER:  So have you served this on the other parties? 

PN1023  
MR NUCIFORA:  I've given it to Mr Ferguson.  I haven't given it to the other 
parties.  But I would say that it could be something that we – well, I don't want 
another adjournment, your Honour, but it should be something the employer 
parties ought to be given an opportunity to respond to.  If they can't today, then 
after today, within the next week. 

PN1024  
VICE PRESIDENT HATCHER:  Well, that might - - - 

PN1025  
MR NUCIFORA:  That's the suggestion, your Honour, but - - - 

PN1026  
VICE PRESIDENT HATCHER:  Can we see it, and then just - - - 



PN1027  
MR NUCIFORA:  Yes, your Honour. 

PN1028  
VICE PRESIDENT HATCHER:  So we understand what Mr Ferguson is about to 
object to? 

PN1029  
MR NUCIFORA:  Sure.  If I could just take you through it there are originally 13 
questions but they last three questions actually identify who the respondents are 
and we decided not to include those.  So it's questions 1 to 10 and of course, the 
first question goes to gender.  Now we say right through, and we've always said 
this is the Clerks' Private Sector Award, that it probably covers 70 – 70 per cent of 
the employees are generally female.  And we quote that figure and of course, it 
shows up in the response there. 

PN1030  
MR FERGUSON:  Your Honour, if my friend is going to make submissions - - - 

PN1031  
MR NUCIFORA:  Sorry. 

PN1032  
MR FERGUSON:  About the weight which should be given to all of this, perhaps 
we can deal firstly with whether or not it should be received by the Commission. 

PN1033  
MR NUCIFORA:  Sure.  At this stage it's not an exhibit.  I'm really talking to a 
document that's before the Commission, and whether it gets accepted as an exhibit 
then we can argue - - - 

PN1034  
MR FERGUSON:  We do say it should not be before the Commission.  I'm happy 
to elaborate on that. 

PN1035  
VICE PRESIDENT HATCHER:  So Mr Ferguson, you object to its admission? 

PN1036  
MR FERGUSON:  Yes, we do object to its admission. 

PN1037  
MR NUCIFORA:  There were - - - 

PN1038  
VICE PRESIDENT HATCHER:  Just so I can cut this a bit short - - - 

PN1039  
MR NUCIFORA:  Yes. 

PN1040  



VICE PRESIDENT HATCHER:  Is there anything particularly wrong before you 
get to question 10? 

PN1041  
MR NUCIFORA:  Question 10 is really just particularised but before that it's 
mainly the issue of the fact that we haven't had time to consider it and to make 
submissions in relation to it.  We also obviously haven't had an opportunity to 
advance any material in reply to this.  It is a survey which, and I mean, I've only 
looked at it in passing, provides certain information from some small number of 
employees, purportedly, not (indistinct) witness, of course.  But had we had this 
sort of material that might have coloured our decisions in relation to what 
evidence we might have sought to lead in these proceedings. We're otherwise 
dealing with a matter where there is virtually no evidence being advanced by the 
union to support the claim and our case in response has been coloured by that 
proposition. 

PN1042  
So we say there's a real issue of unfairness to employer parties, ourselves in 
particular, from this being sought to be put before the Commission at this late 
stage outside of the directions, which clearly contemplated written submissions 
and the filing of documentary material and evidence and so forth. But also, it 
doesn't assist the Commission to be informed because it's going to provide 
potentially a skewed picture of the circumstances.  It's material the union might 
find favourable and seek to rely on but given the nature of or the way in which 
these proceedings are being conducted, we're not going to have an opportunity to 
put anything in reply to that.  Now for that reason, for those two reasons, the 
reasons of fairness and the reason that it doesn't assist the Commission to get a 
properly balanced view, we say it shouldn't be received because you haven't - - - 

PN1043  
VICE PRESIDENT HATCHER:  When did you get it? 

PN1044  
MR FERGUSON:  This morning, just today, outside the room.  And look, I 
haven't looked at any of the questions 1 to 10 in any detail.  I was particularly 
alarmed by the qualitative provisions at the back.  And of course, with all of these 
sorts of surveys, as you know there can be a lot of work done in pulling apart the 
questions and the responses so that we can make submissions about them and we 
think we should have had an opportunity to do that before we had to launch into 
our case proper. 

PN1045  
VICE PRESIDENT HATCHER:  Anything in reply, Mr Nucifora? 

PN1046  
MR NUCIFORA:  Yes, your Honour.  I have not put this in the same category as 
other evidence that we – in fact, we're along discussions about whether we should 
use this.  As I say, it was after we had lodged our submissions.  But in doing it we 
were surprised with the response we got although the figure of 283 doesn't sound 
a lot.  It does show you that - I think there are some things that inform the 
Commission in terms of the wide number of industry sectors that are covered by, 



particularly the Clerks' Award.  I think question 10 would probably be the most 
controversial because it goes to responses of individuals.  The others really go to – 
I think without analysing it, seem to go to certain thing that we might otherwise 
agree on, particularly – I don't know if there's any disagreement about whether 70 
per cent of employees are female. 

PN1047  
There is a large response from New South Wales.  There's nothing indicative 
about that.  It just happened to be something that spread fairly widely there.  There 
are, when you look at the industry sectors, sectors that are not covered any of the 
three awards before you and we indicated in that, there's probably about, at least 
30 per cent that aren't covered by an award.  But what is interesting is these types 
of workers, many, if not most of them, if not all of them are working in an office 
environment and there are positive as well as negative responses in that there, 
those that say we actually like our annualised salary provision, but there is 
certainly an insight as to how people might respond to that. 

PN1048  
Now I would agree, I've been in the same situation as my friend in other matters 
where evidence has come up on the day of the hearing and we've always said, if 
that's the case and then it's seeking to, as much as we might have opposed it, and 
it's seeking to inform the Commission of what happens in the real world outside, 
then we need at least a few days or a week to reply to that because we're not in a 
position right before, in this case, the Bench, to answer to that.  We've been in the 
same position, is what I'm saying, and really, in this Tribunal of equity, we're 
saying that this is – we wouldn't put it in the same category as other evidence that 
we might put before you.  It is really a snapshot.  It's indicative of right across 
these industries of some of the issues that arise with annualised salary, something 
that we couldn't gain if – your Honour, I might just indicate that of course these 
are not large membership areas.  The three awards that the – the density of union 
membership has always been very low and of course, we know the further away 
you get from the public sector, and my friend (indistinct) would know from the 
CPSU, that the lower the density in union membership.  And where we do have 
membership, they have enterprise bargaining agreements with their own 
annualised, if they have annualised salary clauses. 

PN1049  
So it is a very difficult area for us to assess.  We say it is at the end of the day, a 
question of weighting.  And of course my friends, the employers, haven't had a 
chance to respond.  I would say in terms of the legal industry there are a few of 
the responses come from employers in the legal industry, not a large number.  
Once again I would say that it's not a quantitative survey, it's a snapshot.  It's more 
of a qualitative survey. 

PN1050  
VICE PRESIDENT HATCHER:  So how long have you had this document for? 

PN1051  
MR NUCIFORA:  This one here, I've had for some days and we've been 
discussing about whether we should use it because of the low numbers.  We've 
used these sort of surveys before and of course the employer response has been, 



well, it's well below 5 or 10 per cent, nowhere near that, of the total number of 
employees covered by the award.  So it is in the realm of seeking to inform the – I 
mean, you can see the dates that we received these responses.  We just weren't 
sure how we should, in terms of question 10.  So we did sit on that for a while but 
it's not something that we sought to raise as, certainly as a  surprise to the 
employers today and they need a chance to respond.  It was something that we 
thought, well, it ought be something that we can provide to the Bench as an - - - 

PN1052  
VICE PRESIDENT HATCHER:  Mr Ferguson, you've seen it.  Are you actually 
prejudiced by anything that appears before Question 10? 

PN1053  
MR FERGUSON:  I think the extent to which we are submitting it's prejudiced in 
anything is in question 10. 

PN1054  
VICE PRESIDENT HATCHER:  Right. 

PN1055  
MR FERGUSON:  We would like to make submissions having had a better look 
at it, in relation to the other questions about what weight should be given to them.  
Question - - - 

PN1056  
VICE PRESIDENT HATCHER:  Have you got further copies to supply the other 
parties with, Mr Nucifora? 

PN1057  
MR NUCIFORA:  Your Honour, I do have these. 

PN1058  
VICE PRESIDENT HATCHER:  We'll reject the tender of the document insofar 
as it involves question 10.  We'll receive the document in relation to questions 1 to 
9, and we'll mark that exhibit 12.  I'll arrange to have the documents sent down to 
the parties in Melbourne as we proceed.  If any party wishes to make a submission 
after today about exhibit 12 in its truncated form, we'll allow seven days to do so. 

EXHIBIT #12 SURVEY BY MONKEY SURVEY, QUESTIONS ONE 

TO NINE AND EXCLUDING QUESTION 10 

PN1059  

VICE PRESIDENT HATCHER:  All right, Mr Nucifora? 

PN1060  
MR NUCIFORA:  Thank you, your Honour.  Now we also lodge with the 
Commission a list of authorities that we refer to in our submissions and I did send 
that to AiG in particular.  We keep referring to AiG because they are the main 
objector here but we certainly – the greater majority of those authorities are also 
listed or also provided by AiG, not all of them but the greater majority. 

PN1061  



So your Honour, we appreciate the opportunity as part of the four yearly review to 
look at the three awards as a common issue, as per his Honour's statement of 31 
May, 2016.  Now we know, and this is notwithstanding past decisions, 
particularly during the 2012 transitional award review relating to the three awards 
before you – now these decisions in 2012 followed, of course, the greater majority 
of other 2012 award review decisions.  That is, an overwhelming number of 
applications by unions and employers were actually unsuccessful unless they dealt 
with technical drafting issues that clearly arose out of the unique experience that 
was the award modernisation process.  And in other cases there were consent 
variations. 

PN1062  
It is no secret that the clerical related awards before you have, in terms of their 
ongoing salary clauses, an ongoing controversy involving the ASU and of course, 
what we consider to be the most inferior annualised salary clause I any modern 
award.  Now with the exception, of course, of the Banking, Financial & Insurance 
Industry Award, the Salt(?) Industry, Wool Storage and Testing Modern Awards 
and of course, the Clerical Specific Clause and the Modern Oil Refining and 
Manufacturing Awards, so there's – the four awards would have that similar 
clause that is, we say, inferior because there's no employee agreement required.  
And employers can unilaterally introduce such arrangements that will offer them 
on what is clearly a take it or leave it basis.  And we say if the office worker wants 
the job offer, or if employed later or a promotion, or simply just wants to hold 
onto their job then they must accept the annualised salary offered. 

PN1063  
These clauses also don't provide the right to terminate such agreements.  And I 
was present in earlier proceedings and there was some discussion about the issue 
of termination of such agreements.  And of course, the other thing I picked up 
from those earlier proceedings is the complication of annualised salary, whether 
they be in awards or not, and of course the common law contracts of 
employment.  But there were certainly discussions of safeguards, and safeguards, 
we say, that are insufficient in these three awards. 

PN1064  
Now these safeguards, and certainly the right for the employee to agree, the 
employee agreement, were not like those – well, we're referring to, of course, the 
local government, the modern local government industry award, although that was 
reached by consent and there were other awards that did have annualised salary 
that were reached by consent during award modernisation or – and in terms of rail 
there was a determination by the award modernisation of the Full Bench in the 
first instance, which included employee agreement.  Essentially the, what we 
would call the three clerical related awards before you follow the annualised 
salary clause originally inserted into the Modern Clerks' Private Sector Award, of 
course, with the differences we referred to earlier in the Contract Call Centres 
Award. 

PN1065  
What I wanted to do, your Honour, is just to take you to a brief history, a brief 
history of exemption clauses in clerical awards because that provides the context 
of why we have the type of annualised salary clause we now have in the Clerks' 



Private Sector Award.  And of course, it resulted in this clause when the 
exemption clause originally inserted into the Clerks' Private Sector Award was 
removed by the award modernisation Full Bench.  And if I could refer to the 
Clark's Brewery Award which is at item 14 in our authorities, that decision goes 
back to award simplification in 2000.  And we say it was treated as a test case on 
exemption clauses, at least in the Federal jurisdiction.  We know it's of the 
advocate of time.  We know there was direct intervention by the Federal 
Government, the John Howard Federal Government, in support of the brewery 
employers. 

PN1066  
The decision we would argue in effect outlawed such exemption provision.  Of 
course, exemption provisions were if an employer is paid above a certain rate then 
they were exempt from award conditions and it's something that is well known in 
New South Wales, because in New South Wales the State Plants Award and all 
the New South Wales clerical related awards had an exemption rate.  If you were 
paid above that rate you were award free. 

PN1067  
VICE PRESIDENT HATCHER:  What was the rate in the New South Wales 
Clerks' Award? 

PN1068  
MR NUCIFORA:  Sorry, your Honour, I've just forgotten what that was.  But it is 
- - - 

PN1069  
VICE PRESIDENT HATCHER:  Is it a percentage or? 

PN1070  
MR NUCIFORA:  It is in the list of attachments. 

PN1071  
VICE PRESIDENT HATCHER:  Is it in your bundle, Mr Ferguson? 

PN1072  
MR FERGUSON:  No, I don't know that it is.  I think it's 15 per cent above the 
highest weekly age. 

PN1073  
MR NUCIFORA:  Yes. 

PN1074  
VICE PRESIDENT HATCHER:  So 15 per cent above the highest wage? 

PN1075  
MR NUCIFORA:  Yes. 

PN1076  
VICE PRESIDENT HATCHER:  Weekly wage. 

PN1077  



MR NUCIFORA:  Thank you for that.  And prior to the Clerk's Breweries 
decision in the Federal jurisdiction there was an attempt by our New South Wales 
branch to remove that exemption provision but it was unsuccessful.  And of 
course, this is the history, and I would say, a continual of why we have the type of 
annualised salary provision we now have in the Clerks' Award.  Notwithstanding 
that, that in terms of the Clark's Breweries decision we say that there are a number 
of Federal awards that were buried as a result, but not all, prior to award 
(indistinct) and of course, we had Work Choices in 2006.  So not all Federal 
awards were we successful – well, were we able to remove the exemption 
provision and in some we agreed to annualise salary arrangements by agreement.  
Indeed, in the Clark's Breweries Award we reached an agreement with – I was 
directly involved, with what was then Carlton United Breweries or Fosters, on a 
schedule with a very high loading, as we called it, well above 25 per cent.  That 
only applied to Carlton & United Breweries. 

PN1078  
We say, your Honour, that in terms of the Clark's Breweries decision there was a 
problem – exemption rates existed right across a whole lot of Federal cleric 
awards and they were inserted in these awards at a time when we had paid rates 
awards, those of us who remember what paid rates or actual rates awards were.  
They were also at a time when we had preference for clerical employees and an 
employer seeking to have a barrier or a boundary between employees covered by 
the award, Clerical & Administrative, and of course, more senior managerial type 
employees.  So there was that long history to that and to be fair on the brewery 
companies it was as a result of pay rate awards being changed and transformed 
into minimum rates awards that this became more of a problem.  And we say that 
in terms of the Clark's Breweries Award there was actually an absurdity in the 
way it was applied. 

PN1079  
It actually, with $25 above, though well below what we talked about in New 
South Wales, $25, a flat rate, above the award rate.  It actually didn't cover 
anyone.  It covered a few juniors.  I didn't actually affect the arrangement we had 
with one of the key employers there, as I say, Fosters, Carlton & United 
Breweries because we had agreements over and above that, over-award 
arrangements and we had certainly active membership there, but in terms of the 
award, even if the ASU had sought to set aside the award and have the state 
common rule Clerical Awards otherwise apply, it would have been quite difficult 
to do and of course, the employees opposed it.  So the award was being 
maintained to keep the employees' award – employees were originally intended to 
be covered by it, award free. 

PN1080  
Now, of course, the employer suggested that the rate be increased from 25 to 
some higher rate, $50, but that wasn't accepted by the Bench.  In fact., the Bench 
at the time had requested that because the Federal government had intervened, that 
they provide copies of every exemption clause that existed and a whole lot of 
other non-clerical awards, as well as clerical awards, and sought to deal with that 
question and of course, in the end, had decided that it should be removed and it 



was contrary to the Act at the time, and of course, the minimum rate standard of 
the Act. 

PN1081  
Of course, we refer to the Clark's Brewery decision because it was pivotal in the 
minister varying the award modernisation request, when in fact, an exemption 
provision was actually inserted in the Clerks' Private Sector Award through award 
modernisation.  And as a result of that, and we refer to this decision, of course, of 
the Full Bench, the exemption provision was taken out of the modern award and 
was replaced by the annualised salary clause that you've got before you.  And then 
of course, that was replicated in the particular Legal Services Award and of 
course, the Modern Banking Industry Award.  I refer to that history because it is 
factual and it is certainly historical and it was pivotal in not only the minister's 
decision to vary the award modernisation request but also the Full Bench's 
decision in that they referred to it before they then decided to insert the annualised 
salary clause before it. 

PN1082  
But in that process we would say that the minister's variation did not refer to 
annualised salaries as we have in our attachment. It only referred to the removal of 
such exemption provisions.  And of course, we know that that exemption 
provision was initially put into the Clerks' Private Sector Award because the Full 
Bench indicated that it actually came from the New South Wales State Clerks' 
Award.  So we know that New South Wales, and in particular, employer 
organisations that are based in New South Wales, on that continuum have said, 
well, we don't have exemption any more but we should have an annualised salary 
clause as the next best thing, and out of that, set in the concrete, if you like, or the 
foundations of the Clerks' Private Sector Award, you had an annualised salary 
provision. 

PN1083  
We know that the Full Bench had some misgivings about annualised salary 
provisions although it was enabled by the Fair Work Act and you would have 
annualised salary provisions.  They said that, and we refer to their decision of 
paragraph 69 in their decision of 2008, that they talk about in paragraph 69 and I 
quote: 

PN1084  
Although annualised wage and salary provisions are a common feature of 

workplace agreements they are rare in the Commission's award. 

PN1085  
And we know at this point in time there's at least 18, and there may be 19.  I think 
someone has referred to them in one of their submissions to 19 awards out of the 
122 that has an annualised salary clause.  But at that time - - - 

PN1086  
VICE PRESIDENT HATCHER:  I think it's your submissions. 

PN1087  
MR NUCIFORA:  Eighteen - - - 



PN1088  
VICE PRESIDENT HATCHER:  What's the citation of the decision you were just 
reading from? 

PN1089  
MR NUCIFORA:  This one here is, sorry, [2008] AIRCFB - - - 

PN1090  
VICE PRESIDENT HATCHER:  Sorry, 2008 - - - 

PN1091  
MR NUCIFORA:  1000.  That's - - - 

PN1092  
VICE PRESIDENT HATCHER:  Full Bench.  What's the number, 1000? 

PN1093  
MR NUCIFORA:  1000.  That's - - - 

PN1094  
VICE PRESIDENT HATCHER:  And paragraph 69, was it? 

PN1095  
MR NUCIFORA:  Yes, paragraph 69.  And in that they say, if I: 

PN1096  
While employed invoked the need for flexibility there's always the potential for 

employee disadvantage which through fear of reprisal, or ignorance employers 

are unable to correct. 

PN1097  
So that was their initial views and of course, they go on to say in paragraph 70, 
they note at that point the Clerks' Private Sector Award had an overtime 
exemption provision and that was the exemption provision, of course, I referred to 
earlier, and it says: 

PN1098  
It goes part of the way of addressing claims for annualised salary award. 

PN1099  
And then of course, I refer to the Rail Industry Award where there was a decision 
and they say in that at paragraph 257 – it was contested between the parties, there 
wasn't consent, this question about the annualised salary provision and they say at 
two five - - - 

PN1100  
VICE PRESIDENT HATCHER:  Page 257 of the same decision? 

PN1101  
MR NUCIFORA:  Sorry, the same decision, my apologies: 

PN1102  



The Rail Union submitted that entering into such an arrangement should only 

be by agreement between the employer and the employee concerned.  We agree 

and the clause in the award has been drafted accordingly. 

PN1103  
So that was in the same decision where they did say that they had those concerns 
with the annualised salary provisions but if there was a history of it then they 
would seek to insert it. 

PN1104  
VICE PRESIDENT HATCHER:  So just take a step – so the current Clerks' 
provision came from where? 

PN1105  
MR NUCIFORA:  It came from the New South Wales State Clerks' Award. 

PN1106  
VICE PRESIDENT HATCHER:  Right. 

PN1107  
MR NUCIFORA:  And that is in our written submissions.  That was, when it first 
went in, it was taken from the New South Wales State because, and I think my 
friends have referred to, is it 33 per cent, of employees potentially – well, then 
potentially who would be covered by the Clerks' Private Sector Award, were 
employed under the New South Wales State Clerks' Award.  Now whether it's 30, 
33 per cent, we know it's around a third. 

PN1108  
VICE PRESIDENT HATCHER:  But does clause 17 of the Clerks' Award as it 
currently stands as drafted – where did that text come from? 

PN1109  
MR NUCIFORA:  That came from the New South Wales State Clerks' Award. 

PN1110  
VICE PRESIDENT HATCHER:  Right. 

PN1111  
MR NUCIFORA:  I'm just trying to find that reference but it's in the Full Bench 
decision and in fact we refer to it in our written submissions. 

PN1112  
VICE PRESIDENT HATCHER:  I thought you said earlier the New South Wales 
Clerks' Award had an exemption provision? 

PN1113  
MR NUCIFORA:  Yes. 

PN1114  
VICE PRESIDENT HATCHER:  Which is a different thing from this. 

PN1115  



MR NUCIFORA:  From the annualised salary clause. 

PN1116  
VICE PRESIDENT HATCHER:  Yes. 

PN1117  
MR NUCIFORA:  Sorry, the exemption provision went into the Clerks' Private 
Sector Award first and then it was replaced as a result of the ministerial - - - 

PN1118  
VICE PRESIDENT HATCHER:  Right, I'm at the New South Wales Clerks' 
Award. 

PN1119  
MR NUCIFORA:  State Clerks' Award, yes. 

PN1120  
VICE PRESIDENT HATCHER:  But I thought you said, and it was my memory, 
that the State Clerks' Award had an exemption provision if you paid a certain 
percentage over the - - - 

PN1121  
MR NUCIFORA:  That's right, yes. 

PN1122  
VICE PRESIDENT HATCHER:  So how does that link up with this provision, 
the current provision, which you say came from the same award? 

PN1123  
MR NUCIFORA:  Sorry, this was – which provision is that, that's the exemption 
for - - - 

PN1124  
VICE PRESIDENT HATCHER:  The text for the current provision in the Clerks' 
Private Sector Award, you say that came from the New South Wales award? 

PN1125  
MR NUCIFORA:  No, sorry.  That's an annualised salary clause. 

PN1126  
VICE PRESIDENT HATCHER:  Yes.  Where did the text of that clause come 
from? 

PN1127  
MR NUCIFORA:  That was from the decision by the Full Bench, yes. 

PN1128  
VICE PRESIDENT HATCHER:  So that the Full Bench formulated this clause? 

PN1129  
MR NUCIFORA:  Yes.  That didn't come from – sorry, your Honour, I 
misunderstood.  I thought you meant the original exemption provision in the 



Clerks' Award that was replaced with this annualised salary clause.  That was 
really a decision of the Bench, there and then. 

PN1130  
VICE PRESIDENT HATCHER:  Right, okay. 

PN1131  
MR NUCIFORA:  That is the point though, I guess we've been raising ever since.  
There was no opportunity for consultation, there was no evidentiary material.  
Now it was award modernisation.  I went through that whole process.  I know it 
was a difficult time for everyone (indistinct) that was the 18 month, two year 
period.  And there were certain decisions that had to be made and we all needed to 
accept that the modern award objective had been met by the awards that were 
made.  And of course, the 2012 transitional review was all about fixing drafting 
errors.  That came up unintentionally as a result of that.  And we understand all 
that, your Honour, but we do say, particularly when my friend talks about what 
evidence have you got, that when it first went in there was no consolation.  It went 
straight in as it is.  And the problem with – from our perspective we thought at 
every turn that we would seek to contest it.  That included the 2012 – well, before 
2012, in 2010 we sought to vary it in – this is the 2009 of the AIRC Full Bench 
969 where we lodged an application prior – after the award was made and prior to 
the 2012 reward review we sought to vary it so that there was employee 
agreement. 

PN1132  
So we took that opportunity.  We then took the opportunity through the 
transitional review although we knew that was really only about technical and 
drafting issues – we were concerned that the annualised – what we considered to 
be an inferior annualised clause would be entrenched, just as entrenched as 
exemptions have been since the seventies.  And that was our concern so we sought 
to raise it at every chance but of course, the Commissioner through the – post 
award modernisation and through the 2012 transitional review, the Commission 
was restricted in terms of what – to the extent of reviewing basic award 
entitlements unless there was consent and as I said before, unless there were 
drafting concerns. 

PN1133  
But we say that in November 2009 when the Fair Work Commission removed the 
exemption provisions at the request of the minister, of its own volition it inserted 
the annualised salary clause which did not require employer agreement.  And with 
respect, the ASU would argue lacked adequate safeguards, the sort of safeguards, 
your Honour, that you mentioned in the earlier proceedings, earlier today, in 
particular, termination of agreements.  In that decision it seems at odds with the 
Full Bench's own requirements at paragraph 25 where they state: 

PN1134  
The exemption provision should be removed but the flexible working 

arrangement should be available with respect to clerical employment and that 

these should be subject to appropriate safeguard and processes to ensure that 

employees clearly understand and agree to any arrangements which may differ 

from base award entitlements. 



PN1135  
They actually say that. 

PN1136  
VICE PRESIDENT HATCHER:  What are you reading from now? 

PN1137  
MR NUCIFORA:  Sorry, that's the decision by the Award Modernisation Full 
Bench to remove the exemption they had originally put into the Clerks' Private 
Sector Award, the exemption provision and then replace it with the annualised 
salary clause that we current have before us. 

PN1138  
VICE PRESIDENT HATCHER:  This is the 90s award simplification decision? 

PN1139  
MR NUCIFORA:  Sorry, I - - - 

PN1140  
VICE PRESIDENT HATCHER:  This is the 1990s award simplification decision, 
you're talking about? 

PN1141  
MR NUCIFORA:  No, no, sorry.  This is the annualised salary.  This is the Clerks' 
Private Sector Award Modernisation decision. 

PN1142  
VICE PRESIDENT HATCHER:  Is it the same decision – what's the citation? 

PN1143  
MR NUCIFORA:  The citation is [2009] AIRCFB 922.  And at paragraph 25, 
your Honour, I can take you to - - - 

PN1144  
VICE PRESIDENT HATCHER:  So are these in your bundle, Mr Ferguson?  
Perhaps we might have access to the bundle so we can follow this - - - 

PN1145  
MR NUCIFORA:  Yes, that's – tab 14. 

PN1146  
VICE PRESIDENT HATCHER:  Thank you. 

PN1147  
MR NUCIFORA:  Sorry, tab 14 is the Clark's Breweries decision. 

PN1148  
VICE PRESIDENT HATCHER:  And you said paragraph 25? 

PN1149  
MR NUCIFORA:  Yes.  So it was paragraph – yes. 



PN1150  
VICE PRESIDENT HATCHER:  So you place emphasis on the reference to 
agreement? 

PN1151  
MR NUCIFORA:  Yes, it does – yes, it talks about appropriate safeguards, some 
of which they provided in the clause, and the process to ensure that employers 
clearly understand and agree to any arrangements which may differ from base 
award entitlements.  Now we say employers have no such opportunity to agree 
unless it's when they walk in the front door and want to accept an offer for a job, 
at its worst, and we have to look at it that way because that's how we would as a 
union, at the worst example you've got, well, it's a take it or leave it.  You either 
accept this annualised salary arrangement or the job isn't there, we'll ask the next 
applicant.  And if you do get the job and you're on award entitlements and then 
you're offered a promotion or there is some concern about your job security, 
you've got no chance to negotiate and reach agreement as you might under 
common law.  What you've got is an annualised salary provision that's offered by 
the employer at any time that they wish but if – I know ABI have talked about if 
there is agreement, that's when you start on the job.  You either – like, you accept, 
they say, other award provisions.  But it's on a take it or leave it basis.  You either 
accept the annualised salary arrangement or you don't get the job.  And we don't 
say that's agreement. 

PN1152  
Agreement is as we thought it was referred to there in paragraph 21 and I think to 
be fair, the Full Bench, there were certain assumptions made because, as I say, of 
the heavy resistance coming from the New South Wales based employer 
associations who were used to clerical office or office workers being seen and not 
heard because of exemption provisions.  And that, if you like, ideology – I know 
it's (indistinct) unions are associated with ideology but from the employers' 
perspective, when it comes to office workers, 70 per cent who are women who 
work just outside the managers – supervisors' office, that in fact there ought be 
maximum flexibility through an annualised salary clause rather than like they 
might have once had since the seventies, an exemption provision.  So they paid 
them above that rate and they were award free. 

PN1153  
So they said back then, why would you bother joining a union because you are not 
covered by the award, we've paid you above the award.  And now they would say, 
why would you bother joining the union and bargaining for an enterprise 
agreement because you're covered by this annualised salary arrangement you 
agreed to when you started.  I'm not saying that's the only reason why this sector 
is highly un-unionised but it is a factor.  And as I said, it's one of the most 
important awards in the country.  It covers the, we all agree it's 800,000 to a 
million plus.  That's the Clerks' Private Sector Award along, one of the most 
critical and important awards in the country and an employee can't negotiate and 
reach an agreement on the annualised salary they're offered.  Now we say there's 
something inherently wrong and unfair with that. 

PN1154  
Your Honour, we know that we've attempted - - - 



PN1155  
VICE PRESIDENT HATCHER:  Sorry, before you leave the decision - - - 

PN1156  
MR NUCIFORA:  Sorry. 

PN1157  
VICE PRESIDENT HATCHER:  It says on the same paragraph, "The wording of 
the clause is in line with the clause from some other modern awards".  Do you 
know what other modern awards they are referring to there? 

PN1158  
MR NUCIFORA:  Yes, in our written submissions, your Honour, we've 
categorised the 18 or 19 of – 18 of those we've rereferred to, the modern awards 
that have annualised salary arrangements and if I could just refer you to the 
paragraph in our submissions.  Those awards would have been – we say at 
paragraph 22 in our written submissions, we refer to those awards like the Clerks' 
Award, the Legal Services Award, that have a minimalist – few employee 
safeguards and no employee agreement.  So there is at least six of those that are in 
that category. 

PN1159  
But in group 2, employee agreement and inbuilt safeguards, that includes the 
Local Government Industry Award or the Rail Industry Award which as I've said 
earlier, was not by consent, it was determined by the same award modernisation 
Full Bench.  And of course, the Oil Refining and Manufacturing Award, in that 
one there, that's in group 2, that one there we have – there was an application 
lodged after that decision to vary the Oil Refining and Manufacturing Award, one 
of the few industry awards that covered clerical employees. 

PN1160  
So as whereas there was already an annualised salary provision for all employees, 
they sought to discriminate against clerical employees so you had the inferior 
annualised salary clause originating from the Clerks' Private Sector Award then 
inserted into the Oil Refining and Manufacturing Award for clerical employees 
only.  That is, there's no agreement required with clerical employees but there was 
for non-clerical employees.  So that distinction was made post the clerks private 
sector award decision. 

PN1161  
VICE PRESIDENT HATCHER:  The question we directed at 25 of the decision 
you took us to - - - 

PN1162  
MR NUCIFORA:  Yes. 

PN1163  
VICE PRESIDENT HATCHER:  - - that is what the modern award had already 
been determined by the time of this decision, which contain the same clause. 

PN1164  



MR NUCIFORA:  Sorry, your Honour;  which paragraph was that again? 

PN1165  
VICE PRESIDENT HATCHER:  Paragraph 25 - the wording of the clause is in 
line with clauses in some other modern awards. 

PN1166  
MR NUCIFORA:  Yes. 

PN1167  
VICE PRESIDENT HATCHER:  That is, what other modern awards are being 
referred to which had already been determined in the award modernisation process 
and had the same clause?  The full bench seemed to be referring to something it 
had already done in another award. 

PN1168  
MR NUCIFORA:  Yes, well, we went to those that are in the same category, those 
six where there is an employee - I don't know whether they're dealing with that 
question of employee agreement in that they say it's in line with clauses in some 
other modern awards. 

PN1169  
VICE PRESIDENT HATCHER:  I assume they mean there's other awards with 
the same clause - - - 

PN1170  
MR NUCIFORA:  Yes, that's six - the six that I referred to in that category. 

PN1171  
VICE PRESIDENT HATCHER:  Which are? 

PN1172  
MR NUCIFORA:  So I could take you to that - in our written submissions at 
paragraph 23 to 25 we categorise each of the 18 modern awards that have 
annualised salary clauses.  SO that first group - we don't know whether they were 
necessarily dealing with that first group, where there is no employee agreement 
and we say few employee safeguards or whether they were referring to all of them 
and saying, "There are other awards, including rail, and hospitality and others, that 
already had an annualised salary clause."  Whether they were looking at them as a 
generic group or whether they were dealing with that first group, they don't 
specifically refer to those modern awards where there was no requirement for an 
employee agreement. 

PN1173  
SO that's that paragraph 23, your Honour.  They're the awards that are in the same 
- including, of course, two of the awards that are before you:  the clerks and the 
legal services award.  Of course, the banking, finance and insurance award 
actually followed the clerks award.  It had an exemption provision.  It was then 
the annualised salary clause that replaced the exemption provision put into the 
clerks' private sector award and was then inserted into that award.  Once again, 
we're talking about private sector office workers. 



PN1174  
Your Honour, in terms of - I mentioned earlier the decision of the award 
modernisation full bench in February 2010. 

PN1175  
VICE PRESIDENT HATCHER:  Tab 15? 

PN1176  
MR NUCIFORA:  Tab 15 in the AID's authority - in that decision, that was where 
we sought to vary the award after the annualised salary clause was inserted.  We 
lodged an application before the full bench to vary the award to allow for 
employee agreement.  Now, the full bench dismissed the application for the 
following reasons - there were three main reasons:  clerical employees are 
commonly remunerated by way of annualised salary, the terms of the relevant 
awards and NAPs were taken into account in formulating the annualised salaries 
clause on 16 November 2009 and safeguards are appropriate for clerical 
employment and the last point;  the variations sought - i.e. the employee 
agreement - would reduce existing flexibility and require changes in practices 
which had operated for many years. 

PN1177  
Now, we say with respect - and we've consistently disagreed with and challenged 
the assumptions made in each of these three reasons:  yes, there are a significant 
number of office workers, clerical, administrative employees across the country in 
the private sector who are remunerated by some form of an annualised salary.  We 
don't know to what extent but I don't believe the employers know either.  I don't 
think there's ever been any evidence of to what extent people are employed on 
annualised salary. 

PN1178  
VICE PRESIDENT HATCHER:  Isn't that what your survey does? 

PN1179  
MR NUCIFORA:  Well, that's - yes, it does and it actually shows - I'm happy to 
refer to it, your Honour. 

PN1180  
VICE PRESIDENT HATCHER:  Of those who know - - - 

PN1181  
MR NUCIFORA:  Yes. 

PN1182  
VICE PRESIDENT HATCHER:  - - about it, it's over three quarters. 

PN1183  
MR NUCIFORA:  Those who know? 

PN1184  
VICE PRESIDENT HATCHER:  Well, in the sense that they don't know so we 
put those to the side - of the remainder - - - 



PN1185  
MR NUCIFORA:  Sorry, your Honour, if you could take me to that - that's 
question - - - 

PN1186  
VICE PRESIDENT HATCHER:  Question 8. 

PN1187  
MR NUCIFORA:  Question 8 - - - 

PN1188  
VICE PRESIDENT HATCHER:  We exclude the, "Don't knows", and of the 
remainder it's over three quarters. 

PN1189  
MR NUCIFORA:  But is that - 20 per cent say that they are - - - 

PN1190  
VICE PRESIDENT HATCHER:  Sorry, I've got it the wrong way round. 

PN1191  
MR NUCIFORA:  Yes. 

PN1192  
VICE PRESIDENT HATCHER:  Sorry, no, three quarters - yes. 

PN1193  
MR NUCIFORA:  Yes, your Honour, so - - - 

PN1194  
VICE PRESIDENT HATCHER:  So it's about a quarter of those who know. 

PN1195  
MR NUCIFORA:  Yes.  As we - we weren't going to rely on that, as we 
mentioned earlier, as a quantitative - it's not a - it's indicative but what is 
interesting about that is that - "they don't knows."  So there's a lot of people who 
actually don't know if they're on an annualised salary provision or not.  That does 
come up there and as I say that's a snapshot.  It is difficult to determine to what 
extent the number of employees covered by all of these awards - and I keep 
referring to the clerks' private sector award - it is difficult to know how many 
actually do know.  A certain assumption there is that office workers are generally 
paid on some annualised salary arrangement, however loose that might be. 

PN1196  
And in terms of that second dot point we say - we challenge that assumption and 
we would continue to challenge that assumption. 

PN1197  
VICE PRESIDENT HATCHER:  So that is not common? 

PN1198  
MR NUCIFORA:  That is not common. 



PN1199  
VICE PRESIDENT HATCHER:  Okay. 

PN1200  
MR NUCIFORA:  We know that there is a significant number that might be on 
some loose, annualised salary arrangement.  We don't know to what extent:  we 
wouldn't claim to know to what extent. 

PN1201  
VICE PRESIDENT HATCHER:  If your survey is right it's 200,000 people. 

PN1202  
MR NUCIFORA:  That have annualised salary arrangements - well, that is a large 
number in terms of quantity, if that's the case, and therefore we would seek to 
insure that the award - we say that there could be any number in the future but 
what we are arguing is not a new entitlement but an existing award provision that 
is fairly applied where the employee has the opportunity to reach agreement on 
the annualised salary arrangement.  So I take your point, your Honour:  there are 
large numbers but in terms of award provisions up to that point, in that state NAPs 
and the various clerical awards across the country, at least in terms of the award 
provisions there weren't large numbers. 

PN1203  
We're not aware that there were large numbers.  I don't believe there's clear 
evidence either way. 

PN1204  
VICE PRESIDENT HATCHER:  That exemption case which the state clerks' 
union ran in the NSW Commission was from memory a big case - - - 

PN1205  
MR NUCIFORA:  Yes. 

PN1206  
VICE PRESIDENT HATCHER:  - - they devoted a lot of resources to it.  It was 
obviously seen as something that would apply to a lot of people. 

PN1207  
MR NUCIFORA:  Yes, right across the state, and we concede that is the largest 
state, when it's claimed 33 per cent - I think AiG are claiming.  We say around 30 
per cent, a third of employees covered, intended to be covered by the clerks' 
private sector award, are in NSW.  But we also say at the same time in Victoria, 
the second-largest state - and we've got the percentages.  We're not going to 
dispute what AiG have claimed in their submissions as a percentage.  IN fact I 
could refer you - that's in their submissions at paragraph 87. 

PN1208  
Those figures there - we're not going to dispute that breakdown. 

PN1209  
VICE PRESIDENT HATCHER:  What do they say? 



PN1210  
MR NUCIFORA:  Sorry - at paragraph 87 of AiG's submissions they refer to 33 
per cent.  We would have thought it was around a third.  Then you look at the 
second-largest state, Victoria, 26 per cent - there has never been exemption in that 
state.  In fact, the employers sought to include it, insert it into the award, when we 
ran just as big a case in Victoria as you mentioned, your Honour, in NSW in 
relation to the clerical and administrative employees' classification structure:  the 
one the current clerk's private sector award relies on as a derivative. 

PN1211  
That was a big case and the employers did pursue exemption and it was 
unsuccessful before the Victorian industrial relations commission full bench. 

PN1212  
VICE PRESIDENT HATCHER:  Just going back to where we started - - - 

PN1213  
MR NUCIFORA:  Sorry. 

PN1214  
VICE PRESIDENT HATCHER:  - - why was the full bench wrong in saying that 
clerks were commonly remunerated under an annualised salary arrangement? 

PN1215  
MR NUCIFORA:  If we're talking in pure percentage, not numbers, we don't 
know whether a majority - we would say it's a significant - at least a significant 
minority are covered by some annualised salary arrangement because when you 
think of who employees clerical employees and office workers in the private 
sector and we're talking about very large companies and very small businesses and 
quite often it's the case that there's some understanding under common law - this 
quite often happened in Victoria - there was an understanding that there was an 
arrangement that people would work on annualised salary arrangements.  Now, 
we don't have large membership in that area so it's not an area that we know as 
well as we would like.  But we say certainly a significant minority:  potentially 
large numbers and since 2010 certainly it could be even larger.  We don't know.  
So we don't accept that assumption. 

PN1216  
VICE PRESIDENT HATCHER:  Well, you want us to depart from this decision? 

PN1217  
MR NUCIFORA:  Yes. 

PN1218  
VICE PRESIDENT HATCHER:  I thought you were submitting that you'd 
identified three reasons for the decision and you can identify why we should come 
to a different conclusion. 

PN1219  
MR NUCIFORA:  Yes. 



PN1220  
VICE PRESIDENT HATCHER:  Is that where we are? 

PN1221  
MR NUCIFORA:  Yes. 

PN1222  
VICE PRESIDENT HATCHER:  The first one you raised was about the 
commonly remunerated but you seem to be now agreeing with that proposition. 

PN1223  
MR NUCIFORA:  No, we're just not sure to what extent - we don't believe it's the 
greater majority, necessarily, but there are significant numbers.  We've always 
accepted that.  But we have no real - there is no way of anyone substantiating just 
how many at this point, how many are actually covered by some form of 
annualised salary arrangement.  I guess that's part of the problem.  But it's the 
assumption underlying that, that the greater majority of clerical employees - 
maybe because in NSW there was exemption, we don't know.  In that state at 
least, the largest state - but it was, as I say, in the second-largest state, Victoria, 
there was never exemption.  There were never annualised salary arrangements in 
the award. 

PN1224  
We're going to really look at the award as a guide and of course as I say the 
greater majority of employees covered by particularly the clerks' private sector 
award are non-unionised.  So it is one that - that decision was handed down 
through the award-modernisation process, which was quite a unique process and a 
number of things had to happen, of course:  the rationalising of whatever it was - 
three to four thousand awards - down to 122 modern awards. 

PN1225  
VICE PRESIDENT HATCHER:  That's true but this is a case - perhaps a rare 
case - where we have a decision which focussed upon this particular issue. 

PN1226  
MR NUCIFORA:  Yes, your Honour, and it was just prior to - it was through that 
transitional phase and just prior to the 2012 transitional award review that we 
would say that the Commission was constrained by the disciplines that had to 
come out of the award modernisation process.  So it was quite a different process.  
Those of us that went through it would remember that it really was a difficult 
situation for the Commission and for all parties involved.  So when there were 
decisions set, as we say, almost in concrete through the award-modernisation 
process, we're talking about the foundations of this award. 

PN1227  
There are flaws and this is one that we keep raising and of course the four-yearly 
reviews is in hindsight the best opportunity to raise it quite independent of the 
award-modernisation process and then the transitional award review, which is 
really only about drafting errors.  This is quite a deep-seated problem.  That's why 
we go back to the original exemption clauses, which I know my friend would say, 
"Well, that's history going way back to award simplification and the Clark's 



Breweries decision 2000, the state clerks' award, which is prior to 2010 in NSW 
state clerks' award." 

PN1228  
That's history but it is important because it does illustrate how entrenched a 
position can become when you're talking about - in this case private sector office 
workers.  Now, why should they be treated any differently?  We know in terms of 
public servants, we know from professionals in the private sector - why - we say 
that the annualised salary clause in this award is not the norm.  When you look at 
most of an annualised salary clause it's in the other - outside the six in that first 
group.  Most of the other awards there is a variation of that and we would say the 
same problems arise. 

PN1229  
To say that office workers have to be that much more flexible is - I understand 
that argument.  We certainly understand that.  But there is mandated individual 
flexibility agreements and we know from what we've provided here at - you can 
see from attachment - what we included in our submissions, there is legal advice 
online from Piper Alderman that suggests - and I'm happy to read from that, your 
Honour - - - 

PN1230  
VICE PRESIDENT HATCHER:  Before you turn to that we might take a 
morning tea adjournment and resume in about 10 minutes. 

PN1231  
MR NUCIFORA:  Yes. 

SHORT ADJOURNMENT [11.32 AM] 

RESUMED [11.46 AM] 

PN1232  

VICE PRESIDENT HATCHER:  We got up to 2010. 

PN1233  
MR NUCIFORA:  Yes, your Honour.  We had talked about our application in 
2010 to include employee agreement and that was declined. 

PN1234  
VICE PRESIDENT HATCHER:  The critical conclusion, in paragraph 9, is that 
the Full Bench said the safeguards in the modern award are appropriate in the 
circumstances of clerical employment.  The point seems to be that if the clause, 
and I'll come back to this, protects you against any financial disadvantage then 
what, it might be asked, is the problem?  Why do you need some additional layers 
of protections if, in fact, the clause does protect you from any financial 
disadvantage? 

PN1235  



MR NUCIFORA:  Yes, these are some of the issues that came up in the earlier 
proceedings.  Are we relying on employees going to court or going to the 
Commission on their own to pursue a disadvantage. 

PN1236  
VICE PRESIDENT HATCHER:  Does the clause require that?  I think it may 
come down to what you find clause 17.2 actually means and what it actually 
requires.  It's not entirely clear to me what it actually requires the employer to do. 

PN1237  
MR NUCIFORA:  The employee or the employer? 

PN1238  
VICE PRESIDENT HATCHER:  The employer. 

PN1239  
MR NUCIFORA:  Well, the employer has a discretion to introduce an annualised 
salary arrangement with any employee at any time. 

PN1240  
VICE PRESIDENT HATCHER:  17.2, the no disadvantage clause. 

PN1241  
MR NUCIFORA:  Yes, I see. 

PN1242  
The annual salary must be no less than the amount the employee would have 

received under the award for their work performed over the year for which the 

salary is paid or if the employment ceases earlier over such lesser period as 

has been worked. 

PN1243  
So that really is a no disadvantage test. 

PN1244  
VICE PRESIDENT HATCHER:  But is it prospective or retrospective?  Then you 
look at (d) there's the review, so what do these provisions actually require an 
employer to do, that's my question. 

PN1245  
MR NUCIFORA:  Once again, must be reviewed by the employer.  I don't see 
anywhere in that clause any negotiation with the employee. 

PN1246  
VICE PRESIDENT HATCHER:  That's a separate thing.  I'm talking about the 
disadvantage. 

PN1247  
MR NUCIFORA:  No disadvantage. 

PN1248  
VICE PRESIDENT HATCHER:  For example, 17.2(b): 



PN1249  
To carry out this review require the employer to pay to the employee any 

shortfall compared to the salary and what the award would pay. 

PN1250  
MR NUCIFORA:  I can only take it the way it's drafted there.  It must be 
reviewed by the employer at least annually to ensure the compensation is 
appropriate, having regard to the award provisions which are satisfied by the 
payment of the annual salary. 

PN1251  
So it appears, in that, you get the sort of problems that we referred to in our 
submissions of the decision of the West Australian Industrial Magistrates Court 
where an employee, covered by the Clerks Private Sector Award, was found to 
have an annualised salary arrangement that didn't pick up all of her entitlements 
because it really was unclear and it wasn't properly detailed. 

PN1252  
VICE PRESIDENT HATCHER:  In that case the employer hadn't complied with 
17.1(b) and therefore couldn't rely upon the clause to escape the obligations of the 
award which otherwise applied. 

PN1253  
MR NUCIFORA:  Yes. 

PN1254  
VICE PRESIDENT HATCHER:  Well, let's assume the employer did comply 
with 17.1(b), I'm trying to work out in what way 17.2 protects the employee, if it 
does at all, from disadvantage. 

PN1255  
MR NUCIFORA:  Only, from what we can see in the drafting there, as a 
principle.  It's there because the employer is meant to identify more than what 
they might say and quite often happens.  Here's a total rate, here's an all up rate for 
all the times that we want you to work, outside of ordinary hours or overtime or 
on Saturdays and Sundays.  It is there to provide some protection.  So it is a form 
of a safeguard.  We say it's not enough but it certainly is one that is there, in terms 
of a no disadvantage test. 

PN1256  
The employee really doesn't get to have much say on that.  I think that's what 
came out of that decision in West Australia.  I think that decision also shows that 
the advocate involved indicated that it is a very common attempt to exclude award 
provisions.  We'd say the same thing, of course.  And not necessarily even with 
reasonable to good employers, because they want the flexibility, because they're 
running a small business and they need that flexibility with employees.  Other 
times it is a deliberate attempt to avoid award entitlements. 

PN1257  
He does say that it was unusual to see a former employer prepared to challenge it 
in court.  It's true, we're not aware of too many other, if there are any other cases 



other than that case, Stewart v Next Residential, in Western Australia, where the 
annualised salary clause in the award was actually tested, in that case, by the 
Industrial Magistrates Court. 

PN1258  
Your Honour, if I may - I'm sorry my submissions have gone a little longer, I 
wanted to get to the employer objections, the reply submissions, but we included 
in our written submissions, at attachment C, legal advice from Piper Alderman 
about individual flexibility agreements and annualised salary.  That was in their 
online magazine of June 2010.  The article really just gives an overview of the 
annualised salary provision.  What I have underlined there is what I think the 
problem we've been trying highlight all along.  It says: 

PN1259  
This annualised salaries provision will mean that for most clerical employees 

individual flexibility agreements are not necessary because the annualised 

salary clause will provide most employers with the ability to put in place, 

unilaterally, the type of arrangement they prefer for their clerical employees. 

PN1260  
Now, I say that that advice is actually correct.  It's accurate.  It's actually what 
occurs, more often than not, when an employer says, "I want some flexibility in 
the workplace, I have these office workers", and they say, "Well if they're covered 
by the Clerks Award then you go to the annualised salary clause because you can 
have an annualised salary arrangement on your terms, so long as you meet all the 
award requirements, but on your terms, and you don't have to have agreement 
from the employees and it can't be terminated." 

PN1261  
Whereas, if we go to the IFAs, Individual Flexibility Agreements, and I know my 
friends will go to this later, there is a distinction between Individual Flexibility 
Agreements and annualised salary, but we say we are not the only ones who 
conflate this.  It's certainly come up here as advice and we know that it was advice 
that employer law forms worth their salt around the country were giving to 
employer clients. 

PN1262  
We say that that is the reality that, in fact, that you conflate the two issues as much 
as, technically, there is an argument they are separate clauses.  One is mandated.  
Individual Flexibility Agreements are mandated under the Act, you can't avoid 
them.  They're there in every modern award.  The annualised salary provision, on 
the other hand, was not something that was mandated by the Act.  We say it was 
desirable for employers, and certainly it wasn't necessary, but desirable.  I don't 
think the case has ever been made out that it was necessary, as we would refer to 
the language the Tracey J used in the SDA case and referred to by all parties in 
our submissions. 

PN1263  
We say it's desirable.  We know that it's desirable because we only have one 
employer organisation here providing a comprehensive reply submission.  All the 
employers that were seeking to, firstly, have the exemption made, because it goes 



back to the New South Wales State Clerks Award, and some other awards 
traditionally in other states, they say they needed that flexibility with office 
workers. 

PN1264  
In that same article it goes on to say, in the next paragraph: 

PN1265  
Unfortunately annualised salary provisions are not common in modern 

awards.  For example the Banking and Finance Award has an annualised 

salary provision, whereas the Commercial Sales Award, which are sales reps, 

they do not.  Therefore you have to go to the Individual Flexibility Agreement. 

PN1266  
That's mandated.  We say that employees have been using the annualised salary 
clause to undermine the mandated requirement of the Individual Flexibility 
Agreement.  Where we know it's with employee agreement it's mandated and any 
of us that were part of the award modernisation process that dealt with Individual 
Flexibility Agreements we know how long and hard that was analysed as a clause 
on its own, because it was mandated by the Fair Work Act.  So we say that sums 
up the problem and we say they're not on their own. 

PN1267  
What I wanted to do next, your Honour, is take you to the reply submissions.  I 
may, firstly, refer to ABI's submissions.  In terms of submissions in reply from the 
employer organisations I would like to deal with ABI's first, as they're not only 
brief but more practical and we would say less ideological about the reality of the 
application of the clause by employer's they represent. 

PN1268  
It's important too because they are a New South Wales employer peak 
organisation, a state where the ASU contends the employer's have fought for 
exemption clauses originally and ultimately the current annualised salary 
provision that they have originated from. 

PN1269  
In their submissions, at paragraph 2.2(a)(i), they refer to the benefits of the 
annualised salary provision to employees as well as employers with greater 
certainty about outgoings/incomings.  Now, that sounds like the language of the 
commercial interests of the employer rather than a balanced approach to minimum 
award entitlements.  Their objective is the cash flow statement retracts the money 
flowing in and out business.  Of course labour wage costs are part of the cash flow 
statement.  Now, there's nothing wrong with that, your Honour, that is the 
employer's interest, nothing wrong with that at all.  However, we're also talking 
about a minimum award entitlement, which, in the balance of award clauses, 
should recognise that employers have a right to have a say about such critical 
arrangements and conditions of employment. 

PN1270  
At paragraph 2.2(b) of their submissions ABI refer to providing employers and 
employees with flexibility over and above the limited avenues open to both parties 



under the Individual Flexibility Arrangements.  This is where I'm saying that 
ABI's submissions are actually quite candid.  That is what we mentioned before 
and that legal advice from Piper Alderman there is a conflation of what AiG are 
saying, in two separate award entitlements, technically but there is a conflation of 
the two.  Of course this is the concern the ASU has raised all along. 

PN1271  
One provides a flexible annualised salary arrangement that suits the employer, 
without the need for employee agreement, as per IFAs, and, your Honour, ABI go 
on to say, in paragraph 2.2(c), they say that they perform the initial conditions of 
employment, as opposed to IFAs, which can only be entered into after the 
employment relation has commenced.  As Turnbull highlights, the current and 
fairness of the, we say, the take it or leave it arrangement for private sector office 
workers.  That is, as I mentioned earlier, if you want the job you agree to the 
annualised salary arrangement that's offered. 

PN1272  
Now, at paragraph 2.2(d) we see, as we've mentioned earlier, the desirability of 
employer commercial interests addressed by an annualised salary through a rolled 
up rate, but no mention of secured entitlements that might exist for employees.  
The reference to a rolled up rate is exactly what the ASU witness Terry 
O'Loughlin(?), referred to in his witness statement, at paragraph 10.  He refers to a 
significant problem with employers insisting on a total salary for ASU members. 

PN1273  
Now, AiG, in their submission - - - 

PN1274  
VICE PRESIDENT HATCHER:  Why is it a problem? 

PN1275  
MR NUCIFORA:  Because when the employer says it's a total salary for 
everything it's almost like the old exemption provision.  We'll give you this total 
salary, and they don't explain what that total salary is for. 

PN1276  
VICE PRESIDENT HATCHER:  But if there's no financial disadvantage under 
the clause, what's the problem? 

PN1277  
MR NUCIFORA:  Well, the employee doesn't know what the total salary 
represents.  It's not - they don't know whether they're paid an over award payment 
or not.  The ASU, we concede that annualised salaries are part of the award, are 
part of the furniture, and certainly these three awards, but in an ideal world they 
probably should be enterprise bargaining agreements where you would 
continually assess the formula and ensure people weren't getting left behind, 
which is the original concern the award modernisation Full Bench had with 
annualised salaries.  They talked about the ignorance of employees, we wouldn't 
say that, but they may not be aware of all the conditions that they're entitled to and 
they may not have a record of that, as we talked about earlier and I think was 
mentioned in earlier proceedings, a record of the arrangement on the payroll. 



PN1278  
In paragraph 4.4 of ABI's submissions they refute the ASU's submission that the 
annualised salary clause in those three awards are currently unilaterally 
determined by employers.  They go on to say what the clauses, on the contrary, 
require is express agreement between the employer and the employee.  It doesn't 
matter how you look at that clause, there is no provision for an express agreement 
by the employee.  Of course, what ABI are referring to is when you first start off 
in a job, you agree then, along with all the other terms and conditions of 
employment, or whether you want promotion or whether, indeed, you want job 
security. 

PN1279  
However, we say that when the employer has no say in that rolled up rate, the 
total salary, the annualised salary, whatever it's called by the employer, then you 
have the sort of problems highlighted by the West Australian Industrial 
Magistrates Court in Stewart v Next Residential. 

PN1280  
I think this (indistinct) submissions of ABI are significant, in this matter, as they, 
along with AiG, were leading the push originally for New South Wales type 
exemption clauses to be inserted in the clerks private sector award.  They weren't 
on their own, there was Motor Traders Association, the AFEI, New South Wales 
Employers, all those New South Wales based employers had an entrenched view 
about - - - 

PN1281  
VICE PRESIDENT HATCHER:  Mr Nucifora, (indistinct) passed all that, the 
exemptions are can, so can you just concentrate on the current clause and what's 
wrong with it? 

PN1282  
MR NUCIFORA:  Well, we say, in the first instance, it's at the employer's 
discretion, there is no employee agreement.  That is the most important issue that 
we raise with you.  There are other issues, safeguards that we say that ought be 
there, mentioned earlier on in the day with the Pastoral Award, of course the 
termination of agreements and safeguards that ensure that employees know 
exactly - we saw on that, if we're referring to that earlier survey, a lot of 
employees don't even know whether they're on an annualised salary arrangement 
or not. 

PN1283  
I did mention earlier that unlike the award modernisation process, unlike the 
award review in 2012, there is no written submissions by a number of employer 
peak bodies.  Sorry, I shouldn't say that, the West Australian CCI, of course, have 
lodged submissions and they support AiG and they are, of course, - there was 
also, of course, in terms of the Legal Services Award, there was the law firms that 
had supported AiG submissions but otherwise didn't add anything new to the 
debate. 

PN1284  



But in terms of AiG we know that they are an employer association that represents 
a number of sectors.  Originally it was metal industry and manufacturing and 
related industries but when they became AiG, and my friend Mr Ferguson can 
correct me, they moved into ICT or information technology, telecommunications 
and they certainly were involved with the Contract Call Centre Award, myself 
was actively involved with negotiating that award with the then national secretary 
of the CPSU, Mr Steven Jones and, of course, Mr Steven Smith from AIB. 

PN1285  
So we know that AiG have that representation, my friend can certainly confirm 
that they have coverage in a number of sectors, Defence, technology, recruitment, 
transport, we mentioned manufacturing, utilities and waste, but we'd say they 
don't have comprehensive industry coverage of all - when you think of it, clerical 
employees are employed in a number of industry sectors, including car rental, 
including vehicle retail, including shipping, cash transport, clearing and 
international freight forwarding, road transport, mining industry, of course those 
two have got their own peak bodies, we don't know what they say about the 
annualised salary arrangement, this is really an issue - so we're talking about - 
there's wagering as well, there's head offices of any non-public sector organisation 
and businesses.  So we don't know whether they have a contrary view or whether 
the sky would fall in if the award was varied, as the ASU proposes. 

PN1286  
Now the AiG members, members of their organisation, employ a certain number 
of office workers, but there is no evidence of how many that might be, amongst 
the estimated - that employ the estimated 800,000 or a million workers that we 
say the Clerks (Private Sector) Award coves.  There's a significant number of 
sectors but it's not all sectors. 

PN1287  
Now, I mentioned earlier that the law firms had lodged reply submissions in 
relation to the Legal Services Award, but they, of course, desire unilateral annual 
salary arrangement.  There's no evidence they need any more flexibility than the 
mandated IFA, as we mentioned earlier. 

PN1288  
I mentioned earlier the AiG submissions, because they're a New South Wales 
based employer of course are covered by their history with the Clerks Award, 
when they started to become involved more often in office workers coverage and 
call centres and the ICT, that they were used to exemption but they probably , all 
along, preferred annualised salary arrangements.  I didn't realise, in years gone by, 
that that was without employee agreement but certainly it's the case now, that's 
what they support. 

PN1289  
AiG, at paragraph 30 of their submission, refer to the Full Bench dealing with 
various preliminary issues and through the 2012 Award Review.  In hindsight we 
would say, this was the best opportunity, at the Four Yearly Review, to address, 
quite independently of the award modernisation process and the transitional phase, 
this question of the annualised salary. 



PN1290  
Now, we strongly disagree with AiG and any of the employer's claims that we 
haven't provided probative evidence to support our claim.  It is all relative.  We've 
provided as much evidence, as many applicants do, in relation to awards and I 
would say that the online advice provided by Piper Alderman, as I mentioned 
earlier, says a lot.  We say that employer law firms and employer organisations, 
across the country, were able to give the same advice to their employers. 

PN1291  
We add, in our written submissions, a reference to the National Retail 
Association, through the 2012 Award Review, sought to vary the General Retail 
Industry Award to include the same clause.  In that they too conflate the two 
issues of annualised salary and Individual Flexibility Agreements.  That's at 
attachment D.  We say that's further evidence that, in fact, other employers were 
seeking to do the same thing. 

PN1292  
Now, I mentioned - of course the West Australian case, I mentioned the witness 
evidence of Mr O'Loughlin where it's similar to his evidence of concerns with the 
total rate and the all-encompassing rate is the same as ABI allude to in their 
submissions when they refer to the rolled up rates of pay.  Aside from all this, we 
say it's self-evident that the clause in these three awards is inherently unfair. 

PN1293  
Now, in terms of what the majority of awards, underpinning awards or 
predecessor awards to the Clerks (Private Sector) Award, we say that the majority 
didn't have exemption.  They either had - the New South Wales State Award and 
the ACT Clerks Award had exemption.  In the other states they either didn't have 
exemption, like Victoria and South Australia, and all the remaining states had 
annualised salary arrangements by agreement with the employee.  That's in our 
attachment to our submissions. 

PN1294  
So we'd say that over 50 per cent of the clerical awards, covering the greater 
majority of private sector clerical employees had neither exemption provisions or 
annualised salary clauses.  Of course, we indicated earlier, that the exemption 
provision is a forerunner to, we say, the modern annualised salary provision 
before you. 

PN1295  
We say, your Honour, that the Full Bench, through this, the Four Yearly Review, 
has sufficient discretion to follow at least 12 other awards of the Commission, 
which allow for employee consent and/or numerous safeguards to protect the 
employer.  We talked about termination of the agreement.  We, of course, use the 
modern Local Government Award, as that's one of our main industry awards 
where the greater majority of our membership work.  That was by consent, but we 
do say that is an excellent guide.  If there were better provisions, better than the 
standards in that award, then we would be open to certainly improve on that. 

PN1296  



We say that the annualised salary provision ought not be used to undermine the 
Individual Flexibility Agreement provision in modern awards, and in particular 
these three awards.  We indicated earlier that the greater majority of employees 
covered by the three awards, 70 per cent, are female and mostly non-unionised. 

PN1297  
So any annualised salary provision should be by agreement between the employer 
and the employee, have sufficient safeguards and be capable of termination and 
shouldn't be used to undermine the mandated IFAs.  Unless there are any further 
questions, your Honour, Commissioner, they are our submissions. 

PN1298  
VICE PRESIDENT HATCHER:  Thank you.  Mr Barlow, are you next? 

PN1299  
MR BARLOW:  Thank you, your Honour.  The CPSU are supporting the ASUs 
application in this matter today, but we're restraining our comments to the 
Contract Call Centre Award, where we have predominant interest.  We have no 
genuine interest in the other two awards, obviously other than a general interest in 
these issues there's no specific CPSU interest in those two awards, so I'll confine 
my comments to those, away from those awards and to the Contract Call Centre 
Award. 

PN1300  
VICE PRESIDENT HATCHER:  Just to satisfy my curiosity, the CPSU has 
coverage as we're filing the work into the private sector, is that right? 

PN1301  
MR BARLOW:  Thank you, your Honour, yes.  The history, and obviously 
history has been discussed a little bit at this Bar table, and please indulge me for 
two more minutes.  The Contract Call Centre Award comes basically when Telstra 
was outsourcing parts of its organisation, in the mid to late 90s.  It resulted in 
various dispute findings and applications from award by various parties, all of 
which are usefully detailed in the AiG submissions in reply, your Honour.  The 
Contract Call Centre Award was made in 2003, of large general application to the 
contract call centre industry that basically had emerged over those few intervening 
years between 1996 and 2003. 

PN1302  
What's of interest, though, in that intervening period, and this is where the history 
of the contract call centre annualised salary provision comes from, your Honour, 
well, I have no evidence to this effect, if your permit me leave, it's my 
understanding that during that intervening period these employees were covered 
by, obviously, the NAPSAs that applied in the various states and territories where 
the work was performed, where there was, particularly in New South Wales, an 
exemption clause. 

PN1303  
So as part of the formation of the Contract Call Centre Award, which was made in 
2003, by consent, the position of the employers were, "Well, obviously the 



employees now have an exemption clause, it should be contained in the Contract 
Call Centre Award", which was eventually agreed between the parties. 

PN1304  
That clause is different from the two others that the ASU's application is subject to 
and is why the ASU has provided an updated determination for your Honour 
today, insofar as it only applies to the top three classifications covered by that 
award. 

PN1305  
VICE PRESIDENT HATCHER:  So what's the current provision? 

PN1306  
MR BARLOW:  The current provision is clause 18.5 and I refer to my 
submissions, of 18 November 2016, which assert, on the second page, what that 
clause says, 18.5.  It only applies to principal customer contact leader, clerical 
admin level 5 and contract call centre industry associate, being the three highest 
classifications covered by the award.  Obviously it is in a different from than the 
annualised salary provision found elsewhere and that the ASU has referred to.  I 
think it falls in their submission of 10 October 2016, I think it falls into their third 
category, which is paragraph 23, I think. 

PN1307  
In some ways, it generally provides a very similar model, if you like, albeit, as far 
as we're concerned, more employee protections than that compared to the Clerks 
Award.  The model being an employee in that category can be put on an 
annualised salary and they will be compensated in various ways, one imagines, in 
various measures to take into account the items that they're being compensated 
for, being higher duties, hours of work, rostering breaks, overtime, et cetera.  It 
does require them to be identified how they're being additionally compensated, i.e. 
by identifying the special additional remuneration and what the allowance or 
loading is paid for.  That's item (d) of 18.5, your Honour. 

PN1308  
Material to the ASUs application we're essentially saying - they're saying, and 
we're supporting, the clause from the Local Government Award, which contains, 
as far as we're concerned, certain additional other employee protections, should go 
into the Contract Call Centre Award, but only apply to the top three 
classifications, as the current annualised salary provision applies. 

PN1309  
So once we've clarified that, your Honour, the issue is why do we support this 
application?  What are the pros and cons between the current annualised salary 
and the proposal?  Now, critically, and one of the issues my friend here at the 
table, Mr Nucifora, has dealt with is employee consent.  Currently the Contract 
Call Centre Award does not require employee consent, it can just be issued either 
to new or existing employees, one assumes.  It doesn't contain, necessarily, a clear 
no disadvantage clause and there's no requirement for termination. 

PN1310  



Now, the proposal from the ASU is that it is by agreement only.  There are 
provisions dealing with an employee receiving no less than they would have 
received under the relevant award provision and it can be terminated with notice.  
Now, we say those are very important employee protections and we say that they 
are in line with the objects of the Act and objects of modern awards, in section 
134, and our written submissions deal with this in more detail, and I don't intend 
on taking you to them, but I might just identify what I believe are the two key 
reasons why, in some senses, the ASUs draft determination is preferable to and 
more in line with the objects of the Act and the award modernisation objective, 
sorry the modern award objective, in section 134, than the current clause. 

PN1311  
So, your Honour, section 134(1)(b) of the Act deals with the need to promote 
collective bargaining.  We say the unilateral nature - obviously the modern awards 
objective could be viewed in various ways, and there's obviously relevant cases 
about how they should be interpreted but, as a broad guideline, we would say a 
clause that does not require employee consent, allows the employer to unilaterally 
determine that they will be subject to this cluse, it doesn't give them any choice.  
Where you say, "Well, how does that undermine or fail to promote collective 
bargaining, enterprise bargaining?"  It means an employer can avoid certain parts 
of the award, be them hours of work, penalty, shift work or beaks, that they don't 
like and give themselves flexibility by paying a certain amount, equal to or more 
than those amounts, without the employee getting any flexibility out of it.  They 
can basically - they can determine - - - 

PN1312  
VICE PRESIDENT HATCHER:  Well, the benefit to the employee is, 
presumably they get - - - 

PN1313  
MR BARLOW:  A higher amount of money. 

PN1314  
VICE PRESIDENT HATCHER:  Well, not just higher but also a known, stable 
amount of money. 

PN1315  
MR BARLOW:  A stable amount of money, yes, your Honour.  The modern 
award objective is about promoting collective bargaining.  So the employer can 
decide it wants this flexibility and provide that and it does not thereby promote 
collective bargaining in these areas or for this workforce.  Why would an 
employer initiate collective bargaining when it can get whatever flexibilities it 
needs against the award, be they hours of work or penalties or when work is 
performed, or whatever, simply unilaterally?  They can decide what they will buy 
out, for want of a better word, compared to the award, and how much by.  We say 
that is contrary to the modern award objective around promoting collective 
bargaining because it stops the employer or potentially acts as a disincentive for 
the employer to negotiate an enterprise agreement because it can gain its 
flexibilities how it chooses. 

PN1316  



Secondly, the employees subject to them are deprived, potentially, of having 
bargaining chips at the table that they can trade off in order for a pay rise and an 
enterprise agreement.  Their bargaining position is weakened because they can't 
point to, "We get paid 50 per cent penalty on Saturdays."  But they don't they're 
on an annualised salary.  Over the course of a year they may, or hopefully, if the 
employer is paying correctly under the annualised salary provision, gaining at 
least the same amount of money that they would have received if they had worked 
those hours. 

PN1317  
On that issue, your Honour, I may very well take up a question that you asked 
Mr Nucifora about disadvantage in the Clerks Award.  Obviously the Contract 
Call Centre Award does not specifically deal with, in the same way as the Clerks 
Award, the issue of disadvantage there.  To my mind the issue is how do you 
know that you have been disadvantaged when compared to your other award 
entitlements over the course of a year?  I think that's a little bit of a problem. 

PN1318  
Is the employee who is getting, say, $3000 or $4000 greater than the minimum 
wage of the award, or $5000 greater than the minimum wage in the award, but it's 
buying up all overtime and all hours outside certain bands, how do they know that 
they - when they have worked overtime have they kept a record of it?  Have they 
compared this entitlement, the numbers of hours they worked on Saturdays 
without the shift penalty because they were paid an annualised salary, have they 
compared that over the course of the year?  I'd suggest to you most employees 
probably don't keep that level of records.  It may very well be the employers don't 
even keep that level of records about whether or not they have discharged their 
obligations regarding ordinary hours of work, shift penalties, overtime and so 
forth, or call out. 

PN1319  
In some senses your question about disadvantage in the Clerks Award went to 
what is the operation of that clause?  What are the obligations imposed on it?  
Obviously it is over the course of the year to make sure that you're paid at least 
the amount that they would have been paid, had the annualised salary not been in 
operation and they would have been entitled to the minimum wage provisions, 
i.e., if they worked ordinary hours on a Saturday they got a minimum three hour at 
time and a half or something, whatever the award provides for. 

PN1320  
VICE PRESIDENT HATCHER:  So the three classifications to which the current 
and the proposed clause would apply, what is their rate of pay? 

PN1321  
MR BARLOW:  Forgive my ignorance, your Honour, I'm going to have to turn to 
a copy of the award, which I've got open in front of me.  So principal customer 
contract leader currently has $916.30 a week.  Clerical admin officer level 5 is the 
same but contract call centre technical associate, being the technical stream of the 
award, is $990.20 a week. 

PN1322  



VICE PRESIDENT HATCHER:  Can this be categorised as an award dependent 
industry? 

PN1323  
MR BARLOW:  Yes, I think you would characterise it as an award dependent 
industry, your Honour.  Where the CPSU has an interest we generally have 
enterprise agreements in place, but the industry is a lot larger than where we have 
high density, your Honour. 

PN1324  
Thank you for that brief excursion into disadvantage.  I thought I'd just take you 
through one of the other areas I think there are insufficient employee protections 
in the current award and how the ASU's application is more in line with the 
modern award objective, and that's section 134(1)(g) and the need to ensure a 
simple and easy to understand award system. 

PN1325  
VICE PRESIDENT HATCHER:  I'm glad you raise that because I'm just looking 
at this clause and I have trouble making sense of it and what it actually implies or 
allows. 

PN1326  
MR BARLOW:  The Contract Call Centre Award one, your Honour, or the Clerks 
one? 

PN1327  
VICE PRESIDENT HATCHER:  The Contract Call Centre Award.  On one view 
it's not optional, it's compulsory.  For example, 18.5(b) says employees on 
annualised salary arrangements will be compensated. 

PN1328  
MR BARLOW:  Your Honour, I understand what you're saying with 18.5(a) and 
(b) there.  It's my understanding that it's not compulsory that these classifications 
are put on such an arrangement but that they can be put on such an arrangement 
and if you look at (b): 

PN1329  
The employees on annualised salary arrangements will be compensated for 

any payments arising from the following award provisions. 

PN1330  
So in some senses it follows a little bit akin to an opt out where you go, "Instead 
of us paying you ordinary hours of work, rostering and penalty rates we're going 
to pay you, for example, a different from of compensation that at least is at least 
equal to it", is my understanding.  That's what I'm suggesting it is. 

PN1331  
VICE PRESIDENT HATCHER:  (c) says: 

PN1332  



The following obligations apply to employees, in relation to the five 

classifications set out in 18.5. 

PN1333  
MR BARLOW:  Yes.  That basically deals with the fact that they should not be 
otherwise required to work more than the hours of work that is usual in the 
industry.  So as I suggested at the beginning, your Honour, because this award 
was made by consent in an environment where there was a NAPSA or various 
NAPSAs with opt out clauses, sorry, exception clauses in them, an annualised 
salary was crafted between the parties to allow annualised salaries but with certain 
protections from it. 

PN1334  
VICE PRESIDENT HATCHER:  This was crafted by agreement between the 
parties when? 

PN1335  
MR BARLOW:  2003.  Sorry, it was made in 2003, I'm not too sure when it was 
drafted by agreement.  It would have been around that time.  It took some years of 
negotiation, your Honour. 

PN1336  
So 18.5(c) is basically a protection saying: 

PN1337  
You shouldn't exceed the ordinary hours in a particular industry or sector of 

the industries and employees will be compensated for those items in what 

compensation they receive by payments arising from those obligations in (b). 

PN1338  
As you can see, they can take account of those items, this is mostly dealing with 
hours of work and penalties, although it does deal with callouts as well. 

PN1339  
VICE PRESIDENT HATCHER:  I mean (a) and (b) says, for example: 

PN1340  
Allowances are compensated under 18(c) 

PN1341  
But then 18(c) is about time worked. 

PN1342  
MR BARLOW:  The items in (c)(i), your Honour, may very well refer specifically 
to clause 24 in (b), being ordinary hours of work, rostering and penalty rates.  
Because they do deal with when work is performed and when penalties are - no, 
that's time worked on a public holiday, that's 30.4.  I'm sorry, your Honour, I 
wasn't too sure if there was another question or if I answered your question 
satisfactorily. 

PN1343  



If you look at (ii) in (c) there, you will compensate for working these hours by 
taking this factor into account in additional annual remuneration, fixation of 
additional remuneration or some other additional payment, your Honour.  But I 
take your point about simple, easy to understand. 

PN1344  
You took me down a path I wasn't necessarily running an argument down, your 
Honour, but where I was going with the need to have simple, easy to understand 
awards was whether or not, as I just raised with the disadvantage issue in the 
Clerks Award, whether or not, over the course of the year, you could tell whether 
you got more or less than what you would otherwise have received under the 
relevant minimum safety net provision in the award.  In some senses it's our view 
that the payment of an annualised salary obscures the specific hours and penalties 
and other provisions in the award that can make it very difficult for an employee 
subject to one to work out what would have they been entitled to had they been 
paid the award and not an annualised salary arrangement. 

PN1345  
VICE PRESIDENT HATCHER:  There's nothing in this clause which requires the 
employer to calculate that? 

PN1346  
MR BARLOW:  There isn't, your Honour, but there is a requirement for a review 
if you turn to (e).  The employee's salary will be reviewed at least annually to 
ensure that compensation is appropriate, having regard to the factors above, i.e. I 
assume - - - 

PN1347  
VICE PRESIDENT HATCHER:  If it said 18.5(b) I'd understand it, but it says 
18.5(c)(i). 

PN1348  
MR BARLOW:  Yes, your Honour, but 18.5(c)(i) identifies the - you're saying it 
doesn't identify (b).  It identifies the areas that must be compensated for and (ii) 
identifies how they're to be compensated for.  So the review may very well pick 
up whether or not your compensation is appropriate, having regard to those 
factors.  i.e., reading between the lines, if, all of a sudden this year, you're working 
more time on public holidays or more time on weekends or whatever, or doing 
night shifts, then during the review it should be picked up and your annual 
remuneration adjusted accordingly, would obviously be the intent in that clause.  
Whether or not you get there, your Honour, might be open to question, and I 
appreciate what you're suggesting. 

PN1349  
So, your Honour, having referred to what the CPSU feels are the two most 
relevant modern award objectives, being the need to promote collective 
bargaining and the need to ensure simple and easy to understand awards, and easy 
to understand from the employee's perspective as well, about whether they are 
being paid correctly or not, it's our concluding submission that the ASU's 
application to vary the Contract Call Centre's award to provide a more beneficial 
clause with greater employee protections and, most importantly, an arrangement 



where the employee can agree or not agree to it, we suggest is in line with those 
modern award objectives and the Full Bench should look favourably upon that 
application and vary the award accordingly.  If it please the Commission and there 
are no further question. 

PN1350  
VICE PRESIDENT HATCHER:  Thank you.  I might turn to Ms Sweatman now, 
since her clients are also applicants in the proceedings. 

PN1351  
MS SWEATMAN:  Thank you, your Honour.  I don't think I need to make very 
detailed submissions - - - 

PN1352  
VICE PRESIDENT HATCHER:  Ms Sweatman, it might be easier if you remain 
seated so you stay closer to the microphone. 

PN1353  
MS SWEATMAN:  Sure.  The nature of the variation that's being sought by the 
firms is what we would characterise as merely a technical correction to the 
existing clause 30 of the Legal Services Award to include reference to shift 
allowances as being one of the types of monetary entitlements that may need to be 
included in an annualised salary. 

PN1354  
We submit that this was an oversight or a technical omission from the original 
annualised salary provision.  We can find no reference to there being any 
deliberate of such entitlements from an annualised salary provision and we would 
say that the other factor that is considered as being an inadvertent oversight is that 
shift allowances are able to be included in an annualised salary under the Clerks 
Award, which I think everybody would agree is a substantially similar annualised 
salary provision and from which the Legal Services Award Provision is largely 
drawn. 

PN1355  
We don't have any evidence to put forward, we would merely say that a sensible 
reading of how the annualised salary provision works would say that it should be 
capable of wrapping up all of the monetary entitlements provided under the award 
as preceding annualised salary provisions did do, under the awards and NAPSAs 
that preceded the Legal Services Award and this was merely an inadvertent 
oversight so we seek only that the shift work allowances rates payable, under 
clause 31 of the current Legal Services Award, which is clause 13 of the exposure 
draft, is included in the matters that may be included in annualised salary 
provision, under clause 30 of the current annualised salary provision, which is 
proposed to become clause 10.4 of the exposure draft. 

PN1356  
VICE PRESIDENT HATCHER:  In what circumstances would a law firm engage 
clerical employees on shift work? 

PN1357  



MS SWEATMAN:  In very limited circumstances, and I think that's why this 
omission has not been picked up previously.  My understanding is that shift work 
allowances are really only paid in those small number of firms that might have 
office services staff working overnight, so people working in print rooms and 
things like that, but it is exceedingly limited.  Most firms would be big enough 
that they've got global operations where they're drawing on staff from other 
countries to do work overnight, or they're small enough that that work is 
performed during the day.  So we don't actually have too many instances, if any, 
of any disadvantage arising from this, but that is drawing from the 21 firms for 
which I act.  It is foreseeable that some firms may have word processing or office 
services staff who will work outside the ordinary spread of hours who may be 
impacted by this. 

PN1358  
VICE PRESIDENT HATCHER:  All right, thank you.  So Mr Ferguson, are you 
next? 

PN1359  
MR FERGUSON:  Yes.  Thank you, your Honour.  As you know, the ASU have 
proposed what we see to be major variations to the annualised salary provision in 
three awards, the Clerks (Private Sector) Award, the Contract Call Centres Award 
and the Legal Services Award.  In relation to the Clerks and Legal Services 
Awards, we view the changes as undermining utility of the provisions and 
imposing substantial new regulatory burdens on employers. 

PN1360  
In relation to the Contract Call Centres Award the situation is slightly different in 
the sense that the provision they're now proposing is substantially different in 
nature to the annualised salary provision that's in the award.  It's not just adding 
some additional safeguards and so forth, it's fundamentally changing the nature of 
that provision.  There's been scant consideration of that in the union's material, 
very little explanation or justification for that, and that's a matter we'll probably 
come back to, in light of the discussions we've already had. 

PN1361  
Now, we carefully prepared written submissions, dated 18 November.  What I 
intend to do is just emphasise some of the key points in those submissions and, in 
doing that, respond to a couple of matters that have been put by my friends.  Then 
I want to deal with some of the detail of the specific proposal that has been 
advanced by the ASU, some of the specific elements of the clause they're now 
advancing. 

PN1362  
In making those submissions I intend to structure them around the structure of our 
written material and it might assist if the Bench has that to hand.  Now, chapter 2, 
I don't need to say much.  We there set out the relevant current award provisions 
and then we set out a track changes form of the proposal that's being advanced, at 
least in the context of the Clerks Award.  I know it doesn't include all of the 
provisions that have been deleted, but it does give you a view of some of the 
nature of the changes that are being proposed. 



PN1363  
Accordingly, in that chapter we also explain the manner in which the annualised 
salary provision in the Contract Call Centres Award operates, and I will come 
back to them, perhaps, in a later point, given the exchange that's occurred this 
morning. 

PN1364  
Now, in chapters 3 and 4, that's at page 19, we address the statutory framework 
governing the conduct of the review and the salient extracts from previous Full 
Bench decisions dealing with the Commission's general approach to the review.  
Now, I won't take the Bench through the detail of all of that material but there's 
two salient points I want to emphasise.  The first is the proposition that in the 
course of the review it's appropriate for the Full Bench to take into account the 
previous decisions of relevance to any contested issue and, generally, such 
decisions should be followed in the absence of cogent reason for not doing so. 

PN1365  
Now, at paragraph 33 of our submissions we've cited the relevant extracts from 
the preliminary jurisdictional issues decision that support that proposition, I won't 
read that because they're probably the most often cited extracts in this review.  
The reason I emphasise this overarching observation is that clearly, from the 
history lesson we've had this morning, the annualised salary provisions in the 
Clerks Award has been the subject of considerable controversy and attention by 
the Full Bench of this Commission and the ARC, as it was. 

PN1366  
I will come to that in a little more detail but, as we've seen, it was considered in 
detail during the part 10A award modernisation process and then it's been 
challenged, repeatedly, by the ASU and repeatedly those challenges have been 
rejected.  In effect, we say the appropriateness of the provision, as it stands, has 
been endorsed by this Commission. 

PN1367  
The other point that we would make is that almost identical annualised salary 
provisions are contained now in a raft of awards.  At paragraph 50 of our written 
submissions we set out those awards that do mirror, if you will, the provisions in 
the Clerks and Legal Services Awards. 

PN1368  
VICE PRESIDENT HATCHER:  Where did that clause originate from?  That is 
the Clerks decision to which we were taken, came from no modern award. 

PN1369  
MR FERGUSON:  I'm not certain, we're just trying to hurriedly look then, which 
awards had that provision in them prior to that decision being issued.  As it 
appears, from the decision, inserting the annualised salary provision, it appear that 
the clause itself was a product of something the Commission created.  I'm not sure 
what award already had that particular clause in it, what modern award at that 
stage had that clause in it.  We can endeavour to look into that for the Bench but 
I'm just not certain, on my feet. 



PN1370  
The salient point that we took from that is that the Full Bench itself decided that 
was the appropriate provision and it clearly turned its mind to the matter, although 
it was in answer to a different question, because they were then dealing with the 
removal of an exemption provision, which they had previously favoured, and that 
was, as my friend said, a product in part changes to the award modernisation 
request.  But the key point to this, Commissioner, is the Full Bench considered 
this proposal in detail, it wasn't just a product of something being overlooked and 
sliding into the awards, it was a deliberate decision.  But I can come back to that 
question, if it assists. 

PN1371  
VICE PRESIDENT HATCHER:  I'm going to ask you, in due course, was 17.2 of 
the Clerks Award actually requires an employer to do. 

PN1372  
MR FERGUSON:  Yes, and I'll be happy to deal with that. 

PN1373  
Now, I suppose the overarching position we're saying is to entertain this claim 
now and to vary the award in the manner proposed will fly in the face of repeated 
decisions of this Commission.  We say that's entirely inconsistent with the 
approach foreshadowed in the preliminary  jurisdictional issues decision. 

PN1374  
The second point that I want to emphasise, within the course of this review it is 
entirely incumbent on the proponent of a claim to advance reasonable submission 
in support of their proposal and probative evidence properly directed to 
demonstrating the facts supporting the proposed variation.  Again, we've set out 
the relevant extracts in support of that in the preliminary issues decision. 

PN1375  
The point is, we say the union has entirely failed in this regard.  They've advanced 
evidence from one lone witness, really not, in our view, sufficient to establish that 
there is any problem, that there is any abuse of this clause happening or that any 
of the other matters the Commission might want to be satisfied of, whether to 
change a clause that has very wide application as part of this review. 

PN1376  
Putting the question of evidence aside, the reality is, even their submissions failed 
to justify or explain why they're seeking each element of the proposed change that 
they're advancing.  There's really nothing to assist the Commission.  We say, on 
that basis, they really have just failed to make out a case for implementing 
significant changes. 

PN1377  
Now, chapter 5, which commences at page 24, we deal with the history of current 
provisions of each award, as the Bench is now aware, clearly that does differ 
between the Contract Call Centres Award and the Clerks Award, in particular and 
there is some difference in relation to the Legal Service Award as well.  But in 
relation to the Clerks Award, as the Bench has heard, and I'll try and do this at 



pace, we've had the original ARC decision to insert an annualised salary provision 
into the Clerks Award, that that decision is at tab 14 of the material.  Then we had 
a decision of the Full Bench of the ARC which, effectively, rejected an ASU 
proposal to have that clause amended to require agreement to such arrangements.  
Now, that's at tab 15 of the bundle of authorities and I'll take you to it very briefly. 

PN1378  
Now, you see there, at paragraph 6, it sets out, in the second sentence, that: 

PN1379  
The ASU is contending that only arrangements for payment of clerical 

employees should be those expressly permitted by the award and the award 

should not allow remuneration by way of annualised salaries unless the 

employee expressly agrees to such an arrangement. 

PN1380  
So this exact question that they're now putting before the Full Bench was 
considered by the ARC.  Then the ultimate conclusion is set out at paragraph 9, 
and I think your Honour's already read this, in effect, so I won't read it again, but, 
in essence, the Full Bench concludes that they believe the safeguards in the 
modern award are appropriate, in the circumstances of clerical employment. 

PN1381  
VICE PRESIDENT HATCHER:  That returns me to my question, what are those 
safeguards? 

PN1382  
MR FERGUSON:  Let me move to that award question squarely.  The first thing, 
if you understand, is you're grappling with this issue that needs to be contemplated 
is the purpose for which this provision operates.  Now, if we look at 17.1(a) it 
provides what an employer may do.  Effectively, it enables an employer to pay an 
annual salary in satisfaction of certain specific award entitlements.  So it enables 
an employer, through an annual salary arrangement, rather than a weekly payment 
framework, to satisfy the award obligations that are there set out.  So that includes 
payment of monetary amounts, such as allowances, overtime, penalty rates and so 
forth. 

PN1383  
Now, part of the work that an annualised salary arrangement does is that it enables 
a payment that might be made outside of that pay period, if you will, when the 
amounts might otherwise fall due, to, nonetheless, satisfy the award obligations 
where otherwise you wouldn't be able to do that. 

PN1384  
VICE PRESIDENT HATCHER:  So the employer has the right to do that at any 
time during the employment? 

PN1385  
MR FERGUSON:  Yes. 

PN1386  



VICE PRESIDENT HATCHER:  Switch, subject to providing advice in writing, 
under 17.1(b), you can switch from wages and overtime to annualised salary? 

PN1387  
MR FERGUSON:  The award allows you to do that.  When I say that, it allows 
you to satisfy the obligations of the award if you adopt an annualised salary.  
Now, the question might then be if you change someone's underlying contractual 
arrangements so that they shift to an annualised salary arrangement, as opposed so 
some sort of other payment methodology, you may not be able to do that 
unilaterally, there may have to be some sort of contractual agreement.  But the 
point is if you - - - 

PN1388  
VICE PRESIDENT HATCHER:  Let's assuming you've engaged someone and 
said, "Your employment will be in accordance with a Clerks (Private Sector) 
Award 2010 as your contract."  So everyone reserves their rights under the award. 

PN1389  
MR FERGUSON:  Yes. 

PN1390  
VICE PRESIDENT HATCHER:  So the employer, at a time of his convenience, 
can say, "Here's the notice in writing, you're going to be on annualised salary from 
X date", is that right? 

PN1391  
MR FERGUSON:  If you did that and paid the annualised salary you would meet 
all of your award obligations, there's be no breach of the award. 

PN1392  
VICE PRESIDENT HATCHER:  Then I can switch back again? 

PN1393  
MR FERGUSON:  Well, the award doesn't deal with whether or not you can 
switch back again or not, as such.  I think part of the issue is there's potentially a 
distinction to be drawn between what the award facilitates or requires and what 
the common law contractual arrangement may require.  Now, under the ASU's 
proposal - - - 

PN1394  
VICE PRESIDENT HATCHER:  Let's go back to the assumption that an 
employee has been engaged on the basis that they'll be paid in accordance with the 
Clerks Award. 

PN1395  
MR FERGUSON:  Well, that would be an agreement that they would be paid in 
accordance with an arrangement that allows an annualised salary provision to be 
implemented in satisfaction of those award entitlements.  So, yes, you could, in 
those circumstances, because that seems to be what, in that specific hypothetical, 
the parties have agreed to. 



PN1396  
Now, if you've expressly agreed that you'll be paid a certain way, contractually, 
and it differs from an annualised salary arrangement, I don't think the award 
permits you to avoid that contractual arrangement.  But what the award does do is 
enable you to satisfy the award obligations of an annual salary provision. 

PN1397  
It's a find point, I appreciate, and it may be that an annualised salary arrangement, 
if implemented, is rarely ever not agreed to by the employee because we're 
dealing with a situation here, whereby force of the award, the employee would 
have to be getting more than they would get under the award terms. 

PN1398  
VICE PRESIDENT HATCHER:  We'll come back to that.  So just in terms of 
what the award requires, can you switch back to wages and overtime, and when? 

PN1399  
MR FERGUSON:  You would be meeting your award obligations if you switched 
back to paying wages and overtime, rather than paying an annualised salary.  The 
only break on your ability to that, as I see is, would be whatever you've agreed to 
do contractually with the employee.  I don't see anything in this clause that 
enables you to get out of a contractual arrangement you may have entered into 
with an employee. 

PN1400  
VICE PRESIDENT HATCHER:  Does the reference to annual salary suggest that 
the arrangement has to stay in place for at least a year? 

PN1401  
MR FERGUSON:  Yes.  It's a natural - - - 

PN1402  
VICE PRESIDENT HATCHER:  Or at yearly intervals? 

PN1403  
MR FERGUSON:  It has to be a yearly rate, if you will. 

PN1404  
VICE PRESIDENT HATCHER:  A salary, in its original meaning, is a yearly 
payment. 

PN1405  
MR FERGUSON:  Yes. 

PN1406  
VICE PRESIDENT HATCHER:  Does it imply, therefore, that these 
arrangements continue on a year-by-year basis or can you just switch from on year 
to the other? 

PN1407  
MR FERGUSON:  I think if you look to clause 17.2, the intention appears to be 
that it will apply on an ongoing basis, at least for the duration of the employment.  



I must confess, I don't know the frequency with which someone would, in 
practice, ever switch from annualised salaries to paying on a week-by-week, 
award-by-award basis.  It seems an unlikely course of events.  But I understand, 
looking at this, that doesn't seem to have been dealt with in the clause, probably 
because of the basis there's no necessity to it because of the highly unlikely 
proposition that that would ever actually occur.  It conceivably could but, of 
course, we have no evidence to suggest that there is some sort of problem of that 
nature.  But I understand that it's not clearly dealt with in the award.  It clearly 
seems to contemplate that the amounts the employee would receive for a year 
period, or for a part thereof if the employment ends. 

PN1408  
But I think to an extent there seems to - the clause, as a whole, enables you, when 
you are paying an annualised salary, to meet your obligations under the award 
through that methodology in circumstances where you might not otherwise be 
able to use a payment that might be, say, in a later pay period to settle an 
obligation that falls in an earlier pay period.  It leaves, to an extent, the question of 
whether you have an annualised salary arrangement to the parties to determine. 

PN1409  
VICE PRESIDENT HATCHER:  But it doesn't because it's unilateral, that's the 
whole point if this debate, isn't it?  These questions become a lot clearer in a 
clause where it's by agreement. 

PN1410  
MR FERGUSON:  Yes. 

PN1411  
VICE PRESIDENT HATCHER:  But the point of that is it's unilateral and it's 
always going to preserve its unilateral nature, then these questions start to arise. 

PN1412  
MR FERGUSON:  I see.  But if you go to (a) and you look at the sentence in its 
whole: 

PN1413  
An employer may pay an employee an annual salary in satisfaction of any of 

the following provisions of award. 

PN1414  
I suggest that the work that that does is not to create a right to pay an annualised 
salary, as such, but to pay an annualised salary in satisfaction of these award 
provisions.  So it deals with the award obligations and ensures that the award isn't 
a barrier, as such, to the payment of annualised salary, rather than unilaterally 
allowing someone to implement an annualised salary arrangement, irrespective of 
what the contractual arrangement might be. 

PN1415  
VICE PRESIDENT HATCHER:  If that's all it does you don't need an award 
clause to do that, as long there's a properly drafted contract you can do that 
without an award clause. 



PN1416  
MR FERGUSON:  I don't know that you can not apply or not pay or meet award 
obligations that might arise in a particular pay period. 

PN1417  
VICE PRESIDENT HATCHER:  If you have a contract which says there's a 
salary which is more than enough to cover everything and you expressly specify 
he award obligations that are being satisfied by the payment of the salary, then, 
under the old authority, that would stand. 

PN1418  
MR FERGUSON:  I would have thought the difficulty is, from a temporal 
perspective, in a point in time there may be an underpayment or non-compliance 
with the award situation.  Now, it may be that, over the course of the year - - - 

PN1419  
VICE PRESIDENT HATCHER:  Well, if you rush to the court and put a hearing 
in for the week after the pay period, that might work.  But once you, as these 
things do, go and analyse a longer period and it all evens out, then there'll be no 
shortfall, will there? 

PN1420  
MR FERGUSON:  Depending on how you structure it, that's right.  If it's 
probably drafted, you could be in satisfaction of those entitlements, although there 
might still be - - - 

PN1421  
VICE PRESIDENT HATCHER:  There might be a very technical point that some 
weeks the payment was late and maybe you should be penalised for that, but that's 
a very technical "but".  There would be no underpayment obligation. 

PN1422  
MR FERGUSON:  Presuming that it was properly drafted and you could satisfy 
that requirement then there might, ultimately, not be, depending on how it all 
falls.  But there would be an issue of award non-compliance, in a temporal sense, 
as you went. 

PN1423  
Now, of course, employers can always implement annualised salaries regardless. 
One of the purposes of these sorts of provisions though is they also impose 
additional safeguards where that is in place, in the sense that they put obligations 
on the employer to provide information to the employee.  So in this particular 
context there's obligations on the employer to advise what provisions the 
(indistinct) is paid in satisfaction of. 

PN1424  
VICE PRESIDENT HATCHER:  All right.  At 2 pm, Mr Ferguson, you can tell 
us more about those safeguards. 

LUNCHEON ADJOURNMENT [1.00 PM] 



RESUMED [2.01 PM] 

PN1425  

VICE PRESIDENT HATCHER:  Mr Ferguson? 

PN1426  
MR FERGUSON:  Yes, I think I was addressing you in relation to safeguards in 
the current awards. 

PN1427  
VICE PRESIDENT HATCHER:  Yes. 

PN1428  
MR FERGUSON:  The first safeguard that we direct the Bench to is in clause 
17.1(b) of the Clerks Award.  It provides that: 

PN1429  
Where an annual salary is paid the employer must advise the employee, in 

writing, of the annual salary that is payable and which of the provisions of this 

award will be satisfied by the payment of the annual salary. 

PN1430  
So elements of the ASUs proposal are already dealt with in this clause, in the 
sense that there must be a provision, in writing, setting out certain matters.  Under 
the award, currently, it even goes to identifying which provisions are satisfied.  
That's completely missing from the ASU proposal, they've just deleted that, no 
explanation why. 

PN1431  
That is an important safeguard in that it shows none of this is done in secret, there 
shouldn't be this level of confusion that my friends say arises.  Everything is set 
out for the employee. 

PN1432  
VICE PRESIDENT HATCHER:  Just before you go on, I don't know of you've 
seen it, in the Rail Industry Award provision, which we were looking at yesterday, 
there's provision which, in effect, says not just which payments are satisfied by 
the annual salary but how it's actually broken up and what assumptions, for 
example, have been made about overtime and the like. 

PN1433  
MR FERGUSON:  I'll confess, we haven't taken an interest in these proceedings 
in relation to rail, but I know in that industry there is a well-established practice of 
those sorts of arrangements implemented even in enterprise agreements and so 
forth, where employers do break up the annualised salary into the various 
components.  I think, in that industry, there is a practice, from my, albeit, perhaps 
limited experience, there is a practice of undertaking that sort of assessment.  
That's not what is required here. 

PN1434  



VICE PRESIDENT HATCHER:  How does the employee know, if they're just 
given a global amount, how the thing was calculated and how it is said to satisfy 
the other provisions of the award? 

PN1435  
MR FERGUSON:  Well, I don't think you could know, necessarily, how precisely 
it has been calculated and I don't think and employee would necessarily need to 
know all of the considerations that the employer has taken into account in striking 
whatever rate they've come to.  But it certainly makes it clear to them that the rate 
that they're receiving would be, effectively, in lieu of these other additional 
entitlements under the award.  So there would be no secret about that but the 
employee, of course, would have the award themselves, which will no doubt be 
simple and easy to understand, as an award of this Commission, and they are able 
to identify what their entitlements are, under the award, like the employer is able 
to identify their obligations and they are advised of what provisions are satisfied 
by the salary and they're advised what the salary is, of course. 

PN1436  
VICE PRESIDENT HATCHER:  For example, if it incorporates overtime, there 
needs to be an assumption made about how much overtime is going to be worked. 

PN1437  
MR FERGUSON:  That's right. 

PN1438  
VICE PRESIDENT HATCHER:  How could the employee know that from a 
global view? 

PN1439  
MR FERGUSON:  They won't know, necessarily, what the assumption is, that's 
right.  They're only going to know the amount of the salary, as such, and then 
what payments that's in lieu of, if I can just use that shorthand, and then over the 
course of the year they'll know what they've received.  There is, of course, 
complementary protection, which is that the salary itself must be an amount that is 
no less than the employee would have received, under the award, for the work 
performed. 

PN1440  
I take your point, they don't know in advanced what assumption the employer has 
made are, but the employer has an obligation imposed upon it to ensure that the 
salary, which is paid in satisfaction of the various entitlements contemplated in (a) 
is set at a sufficient level that it provides payment for all of those amounts, and all 
other amounts under the award as well, not just those points there.  I'm not trying 
to dodge that question in any way but if I could just deal with the second part of 
how I see this clause works and then perhaps come back to that. 

PN1441  
17.2 talks about "the annual salary" not being less than the amount the employee 
would have received under the award and it goes on.  We think the contemplation 
of "the annual salary" referred to there is contemplation of the annual salary 
contemplated in 17.1(a), in the sense that it's a salary that's paid in satisfaction of 



the specific award provisions.  So it's not - in order for it to be an annual salary 
that meets the requirements of 17.1(a) it needs to meet the requirements of 17.2.  
If it doesn't, then obviously one of the issues might be that it's not in satisfaction 
of all of those amounts and there might be an underpayment situation that arises.  
But the obligation, in essence, is on the employer, if they're going to use a salary 
arrangement, in the manner contemplated by this court, to set it as such a high rate 
as is necessary. 

PN1442  
Now, we're talking about the Clerical Award here and it may well be that in an 
overwhelming number of cases the parameter of hours that people are working are 
not such that these assessments can't be made by the employer.  It may well by 
that in an overwhelming number of cases an employer makes a decision to pay a 
fair amount over the award and they're sure that that is comfortably in satisfaction 
of any of the obligations that might arise under the award.  But if it's not, if they 
get it wrong, there will be, as we see it, an underpayment that arises, because a 
salary, in that context, won't meet the requirements of this clause. 

PN1443  
VICE PRESIDENT HATCHER:  What has been required of the employer to do? 

PN1444  
MR FERGUSON:  Well, that requires that the salary must be reviewed by the 
employer at least annually to ensure that the compensation is appropriate, having 
regard to the award provisions which are satisfied by the payment of the annual 
salary.  Of course these aren't set in stone, because award wages might go up and 
work and so forth might change, it operates as a catalyst to ensure that the 
employer does look at the arrangement and ensure that it is continuing to be 
appropriate. 

PN1445  
If it's not, as I said, that doesn't remove an employee entitlement to the additional 
amounts, it's just that you won't be able to rely on the salary, in satisfaction of 
them all.  The salary may go towards that, in a settled sense, but you won't have 
met all of your award obligations.  So that's why we don't see it as a real difficulty 
and I appreciate these submissions probably being advanced from a place of my 
narrow view of the operation of this clause that we talked about before the lunch 
break. 

PN1446  
VICE PRESIDENT HATCHER:  If the review takes place and shows that the 
annual salary did not satisfy the entitlements under the award then what, if any, 
obligation does the employer have then? 

PN1447  
MR FERGUSON:  There would be an underpayment that has arisen earlier on and 
they would, by force of the award of itself, still have to rectify that underpayment. 

PN1448  
VICE PRESIDENT HATCHER:  That's the difficulty.  So it's, in effect, a 
reconciliation and payment requirement, is that right? 



PN1449  
MR FERGUSON:  No.  So you're asked to review the annual salary at a point in 
time, so next year, that is to assess whether it's continuing to be annual salary, an 
appropriate salary to meet your obligations going forward, if you will.  It doesn't 
require a reconciliation, as such. 

PN1450  
Now, an employer that perhaps has struck a salary that is very close to what the 
award might require may, nonetheless, have to look at what they're doing in order 
to ensure that they are meeting their award obligations. 

PN1451  
VICE PRESIDENT HATCHER:  That's prospectively, I'm talking about 
retrospectively. 

PN1452  
MR FERGUSON:  At all times 17.2 requires that the salary not be less than the 
amount the employee would have received, under the award, for that year. 

PN1453  
VICE PRESIDENT HATCHER:  You're saying there's an entitlement but the 
award says nothing about how it's been calculated and paid. 

PN1454  
MR FERGUSON:  Well, the award, as we see it, requires it - so this clause 
requires that for the salary to be in satisfaction of all those entitlements, the salary 
has to be higher than what the employee would have received under the award, so 
the onus is on the employer to ensure that that's achieved. 

PN1455  
VICE PRESIDENT HATCHER:  Then they (indistinct) the salary and they get 
relieved of the obligation to pay these other benefits on a pay cycle basis. 

PN1456  
MR FERGUSON:  Yes. 

PN1457  
VICE PRESIDENT HATCHER:  When does the obligation to pay them arise and 
how is it to be paid?  You're simply saying there's an entitlement, ultimately, to 
get all these entitlements, at least on an annual basis but the clause says nothing 
about how they're to be calculated or when they're to be paid, if there's a shortfall. 

PN1458  
MR FERGUSON:  Because I think the other terms of the award, if there's a 
shortfall, then it's not an annual salary that meets the requirements of this clause 
so its enabled the satisfaction of all of those entitlements.  The other provisions of 
the award would still have forced that. 

PN1459  
VICE PRESIDENT HATCHER:  You've already passed all the pay periods where 
these items were due, so what happens?  I mean maybe the employer could, in an 



entirely bona fide way, set up an annual salary and make projections about 
overtime but because things turn out to be busier the employee works more 
overtime than anticipated and there's a shortfall.  I'm still struggling to understand 
what - - - 

PN1460  
MR FERGUSON:  I understand.  It contemplates that if you're going to 
implement one of these annualised salary arrangements and not pay them in 
accordance with the relevant pay periods and so forth that it will be set at a rate 
which is high enough to cover any sort of eventualities that might arise.  In the 
event that that is wrong, and I don't think we know that that frequently occurs, but 
in the event that the employer gets it wrong, we don't say that they lose 
entitlements that might have applied, there would have been an underpayment that 
would be sitting there and I appreciate the point.  I think we're dealing with a 
possibility that might eventuate. 

PN1461  
In this award there will be many instances where people are paid a lot more than 
the award.  Merely, and we're thinking of this a little bit on the run, because, 
obviously, these issues didn't squarely arise in the claim that was actually before 
us, but in those instances we wouldn't perceive that there'd be any need for an 
employer to go through a process of actually comparing the hours worked and all 
of the entitlements that might arise, to the salary received because the employer 
may know that given the quantum that they've paid and the parameters of possible 
hours worked, that they're well exceeding any obligations that arise under the 
award.  So it would be completely unnecessary to impose on those sort of 
employers an obligation to undertake some sort of reconciliation process.  Instead 
the award, quite rightly, just requires that each year, and that's the line that's just 
been struck, you look at it and you consider whether it still remains appropriate.  
But you do, over the course of the year, or lesser period if the employment ends, 
need to have ensured that the salary does cover all of the amounts.  If you don't, 
you're in breach. 

PN1462  
VICE PRESIDENT HATCHER:  We don't construct awards on the basis that you 
get your payment by going to the Federal Circuit Court, we construct awards on 
the basis that if you have an entitlement there is a method by which it is to be paid 
and a time in which it's to be paid. 

PN1463  
MR FERGUSON:  I understand.  This operates on the assumption that the salary 
that is struck by the employer is going to be higher than anything they would get 
under the award, and I can't put it any higher than that really.  There's no evidence 
that that's not occurring in practice. 

PN1464  
VICE PRESIDENT HATCHER:  There's no evidence of anything. 

PN1465  
MR FERGUSON:  No, there isn't, and the claim isn't about the deficiencies in 
relation to this element of the clause.  I don't think this part of the clause is 



seeking to be significantly changed, for the claim that we're dealing with.  So 
we're trying to deal with these issues as they arise, in the nature of the review, but 
there is no evidence about those things. 

PN1466  
In the context of this review, the Commission will proceed on the basis that, prima 
facie, the modern awards achieve the modern award objective at the time they 
were made.  We say, on that basis, you shouldn't be looking at altering these sorts 
of arrangements. 

PN1467  
VICE PRESIDENT HATCHER:  Yes.  The claim is that these arrangements 
should be by agreement so employees know what they're getting into and have to 
consent to it.  Now, it might be said to that that the answer to that is that's not 
necessary in the circumstances where, according to its heading, 17.2 says: 

PN1468  
Annual salary not to disadvantage employees. 

PN1469  
That is, if they're never disadvantaged why do you need their agreement?  If that's 
the answer then that causes one to look at whether, in fact, there are mechanisms 
to ensure that employees are never disadvantaged. 

PN1470  
MR FERGUSON:  I understand that.  Our view is that in order to be an 
annualised salary, as contemplated under this clause, it simply needs to provide an 
employee with more than they would have been entitled to under the award 
otherwise and in the event that it's not, then it's an annualised salary as 
contemplated in 17.1(a) and the award just operates in the manner that it would 
operate.  There might be some underpayment that arises at a later point and I 
understand that there would be a breach in that context, but there would still - - - 

PN1471  
VICE PRESIDENT HATCHER:  If on the review, rather than simply the 
employer says, "I have got it wrong, I'm in breach", wouldn't it be better to have a 
mechanism where the employer can make the payment so that they are not in 
breach? 

PN1472  
MR FERGUSON:  It may be.  It is something that we would probably want to 
consider, your Honour, and I mention, I am alive to the fact that the way some of 
these clauses are used in practice in this industry and in some cases very 
frequently it is the case that the employee is paid well above the award amounts 
and the number of additional hours worked are relatively small and we will just be 
anxious to ensure that the overwhelming - probably - number of employees that 
are in that sort of situation are not faced with new obligations that it is probably 
unnecessary or unreasonably burdensome to go through some sort of 
administrative process just for the sake of ticking a box. 

PN1473  



But, you know, there may be some merit to considering those sorts of issues but it 
is sort of arising on the run.  It would be something we would need to think about 
before as an organisation expressing a view about that sort of issue. 

PN1474  
I wasn't going to go through any further safeguards.  That's it. 

PN1475  
VICE PRESIDENT HATCHER:  Thank you. 

PN1476  
MR FERGUSON:  Just revising the history briefly and I will try and circumvent 
some of the detail of our submissions because it is in writing in detail.  After the 
Full Bench of the AIRC rejected the last time this proposal to make this clause by 
agreement was advanced, it was then challenged again.  The clause was 
challenged again by the ASU in the context of the two-yearly review.  There were 
claims advanced that relate to the provision from all three of the awards that are 
subject of these proceedings in its entirety.  Those proceedings were before Senior 
Deputy President Kaufman and the ASU's claims were rejected.  They were then 
taken on - there was an appeal lodged in relation to the decision concerning the 
Clerks Award and the Senior Deputy President's decision was upheld. 

PN1477  
In relation to the Clerks Award, the decision by Senior Deputy President Kaufman 
is at tab 17.  Clerks is a tab 16.  The decision in relation to the Contract Call 
Centres is at tab 17.  I won't take you through it, but the reasoning of the Senior 
Deputy President is to a large extent set out in the decision concerning the 
Contract Call Centres Award and that sort of reasoning was then adopted in the 
decision concerning the Clerks Award. 

PN1478  
The point is that both in first instance and then on appeal the decision to reject the 
claims deleted was upheld or was maintained.  The point I want to respond is my 
friend tried to downplay the significance of the two-year review, that it was only 
about the technical and drafting issues and so forth and that is not true, of course.  
It was a narrower review than this review, but there was scope to argue and one of 
the things the Full Bench was required to do was consider whether the awards 
were achieving the Modern Awards Objective. 

PN1479  
The ASU in the context of the proposal to delete the clauses squarely put that they 
were not achieving the Modern Awards Objective and that case wasn't made out 
and, indeed, many of the submissions that they advanced in those proceedings and 
the Contract Call Centre proceedings were almost word for word the submissions 
that they are now advancing here and they were dealt with by the Senior Deputy 
President.  We say for the same sorts of reasons, the current clause should be 
maintained as it is. 

PN1480  
I wasn't going to take the Full Bench through the legislation governing the two-
yearly review.  But suffice to say, in the context of that review there were a 



number of decisions that made very significant changes to substantive terms in 
awards.  Take, for example, the apprentices decision.  Provisions around 
apprentices were almost wholly rewritten in the course of the two-yearly review 
for a whole raft of awards.  It was, in essence, merely the fact that the parties need 
to establish that there were cogent reasons for departing from a previous decision.  
It was narrow in that sense, but that didn't mean that the Full Bench couldn't deal 
with substantive issues. 

PN1481  
I will leave the history in relation to the Clerks Award there.  The simple 
proposition we are advancing from all of that is that clearly this matter has been 
ventilated repeatedly and that this Commission has repeatedly maintained or 
endorsed, in effect, the current terms and we say that there is no reason from 
department from that approach and, indeed, policy considerations (indistinct) 
against that. 

PN1482  
In our submissions, we then deal with the history of the Contract Call Centres 
Award and the Legal Services Award.  I wasn't going to go through the history of 
the Contract Call Centres Award in great detail.  My friends have already talked 
about it.  It is an award that replaced the Contract Centres Award 2003.  That was 
an award that was made by consent of the parties, followed by the torturous path 
of negotiations both outside of and under the auspices of the Commission.  The 
modern award was largely based on that instrument, but again in part negotiated 
between the parties. 

PN1483  
I might go briefly, though, to the content of that award because a number of 
questions arose in relation to it, the annualised salary provisions in that award.  
These are dealt with at clause 18 and 18.5, in particular.  A number of questions 
arose, but if we can take the Bench through it.  Firstly, as we see it, this provision 
does only apply to three classifications, where it does apply or in relation to those 
classifications, we see that its application on the application on 18.5(c) is 
mandatory in relation to those employees.  What that requires, in effect, is that 
employers will - - - 

PN1484  
VICE PRESIDENT HATCHER:  So (c) is mandatory in respect of all those 
employees in those classifications? 

PN1485  
MR FERGUSON:  Yes.  Unfortunately, I wasn't obviously the officer involved in 
those negotiations and so forth, but as it has evolved if I could assist the Bench 
with my understanding of the intentions of the parties.  The intention was that for 
those classifications, the remuneration structure would be set based largely on 
18.5(c).  It provides sort of an alternate remuneration structure or compensation 
structure that would otherwise apply under the award and what it in effect requires 
is that the employers will compensate for the various matters listed there in the 
bullet points in 18.5(c)(i).  Then at (ii), it identifies the ways in which they can be 
compensated. 



PN1486  
It is far more flexible, as you can see, than just through the provision of 
annualised salary.  For example, it talks about the granting of other compensation 
such as special additional leave.  It is not a provision that operates in the same 
manner as what is now being proposed by the ASU.  It operates in a far more 
flexible manner.  Also, as I understand from my instructions, 18.5(b), those 
clauses were not intended to apply to those employees that were caught by this 
arrangement. 

PN1487  
As I understand it, because as my friend as alluded, the history underpinning the 
formation of that first award was the fact that there was an acknowledgement 
between the parties that certain employees were potentially exempt under 
predecessor instruments and such various award provisions would not have 
otherwise applied.  This clause operates in a way that sort of delivers that 
outcome. 

PN1488  
VICE PRESIDENT HATCHER:  It is not permissive, it's compulsory. 

PN1489  
MR FERGUSON:  That's right.  It provides, essentially, an alternate remuneration 
structure for these higher level classifications and it doesn't contain the same sort 
of express obligation as in the Clerks Award in relation to no disadvantage and so 
forth.  It just doesn't go that far.  It operates in a manner that is more similar to the 
old exemption type provisions that applied in other awards and other context.  
There may be some argument about whether or not drafting is simple and easy to 
understand, but the point that I would make in this context even is if that the 
Bench finds that there is some deficiency in the wording of the clause, the answer 
isn't to just drop the ASU's very different proposal in lieu of this provision. 

PN1490  
I think if there was a view that this needed any attention, that would necessitate a 
careful examination of the way it works, the history and so forth, and you 
shouldn't just, in the interests of clarity, insert a very different type of award 
provision in.  In any case, the ASU has made virtually no effort to explain how 
this works or what the effect would be of dropping their claim in and on that 
basis, we say the proper course for this Full Bench is simply to reject the claim 
advanced by the ASU.  I was going to leave that clause unless there were any 
other questions. 

PN1491  
VICE PRESIDENT HATCHER:  For example, how does it work for allowances 
or annual leave loading?  You are saying under (b) they are not required to pay 
those things.  Does mean that they are simply not part of the remuneration 
package for those classifications, because they don't seem to be comprehended by 
(c). 

PN1492  
MR FERGUSON:  Annual leave loading is contemplated by (i). 



PN1493  
VICE PRESIDENT HATCHER:  (i), yes. 

PN1494  
MR FERGUSON:  This whole clause - and this is another point that the ASU has 
just skipped over - it deals with a whole range of things that would all disappear if 
it was deleted.  In relation to that, it talks about: 

PN1495  
Where an employer in determining the total remuneration of an employee can 

demonstrate that it has taken into account that an annual leaving loading will 

not be paid to the employee because the total remuneration has been fixed 

having regard to this fact or because other benefits relating to annual leave of 

equal value have been granted by the employer and entitlement to annual leave 

loading will not accrue. 

PN1496  
It is a very flexible provision. 

PN1497  
VICE PRESIDENT HATCHER:  I am not sure how this sits with (b), and what 
about allowances? 

PN1498  
MR FERGUSON:  I don't think I can point in (c) to an express reference to the 
allowances.  But as I understand it or as I am instructed, the intention of the 
drafters of one of the parties at least was that the clauses in (b) would simply not 
have application to these individuals.  They would instead be remunerated in 
accordance with (c). 

PN1499  
VICE PRESIDENT HATCHER:  (c) doesn't explain or it doesn't cover the issue 
of allowances at all as far as I can read it. 

PN1500  
MR FERGUSON:  No.  The difficulty is, I think, the wording in (b).  It may not 
completely accurately reflect the intention or it might not make that clear that 
18.5(b) operates in effect to ensure that employees don't receive the amounts there 
contemplated.  They instead receive remuneration in accordance with (c).  I could 
think of words that might deliver that outcome more clearly, but as I am 
instructed, that's the intention.  Of course, there is nothing else in the award that 
would require it. 

PN1501  
VICE PRESIDENT HATCHER:  (g) seems to reflect section 62, doesn't it? 

PN1502  
MR FERGUSON:  It's a similar test, I am just not sure that it mirrors the 
legislative test and it may pre-date it, of course. 

PN1503  



VICE PRESIDENT HATCHER:  It seems to mirror section 63(iii).  (ii) seems to - 
- - 

PN1504  
MR FERGUSON:  Yes, the difficulty is I don't think all of the factors - - - 

PN1505  
VICE PRESIDENT HATCHER:  Yes, there is more. 

PN1506  
MR FERGUSON:  Yes, and of course these sorts of clauses are not unknown in 
the award system before the legislation was implemented.  I rather suspect that 
may be where they originated from, but they don't mirror the provisions.  Of 
course, that's part of the protection or the safeguard that would be built in is that 
there is an absolute obligation to perform additional work. 

PN1507  
VICE PRESIDENT HATCHER:  I think the general approach we have been 
taking is that award provisions should not be repeating, rephrasing or 
paraphrasing NES provisions. 

PN1508  
MR FERGUSON:  That is generally the approach that has been taken.  I know 
this particular issue arose in the context of the two-yearly review, I think, in terms 
of the Road Transport Award to a similar provision was retained, but I don't know 
that anyone - I can't recall if we pressed that before a single member anyway.  
But, of course, generally the position has been or our organisation's position has 
been that if you are just replicating an entitlement that arises under the NES given 
the safety net is considered by the awards and the NES together, then it is hard to 
see why it would be necessary. 

PN1509  
VICE PRESIDENT HATCHER:  The problem with this is if it doesn't include all 
the factors then it may mean that an employer thinks they are complying with the 
award but they are not complying with the NES. 

PN1510  
MR FERGUSON:  That's right, so in practical terms there would be a benefit in 
deleting it potentially or at least it is hard to see why you would keep a provision 
which is different is that risk.  If an approach was adopted, we would say the 
better approach would be to simply not replicate the NES there. 

PN1511  
VICE PRESIDENT HATCHER:  All those matters suggest that at least some 
consideration of the drafting of this clause might be called for. 

PN1512  
MR FERGUSON:  Yes, and some of these issues have obviously only arisen and 
we are just dealing with them as best we can, but I think the overarching 
submission that we are making is that the answer to that issue isn't to just drop a 



provision in an entirely different industry in place of one that has been developed 
carefully by the parties maybe in drafting (indistinct) to be desired, but - - - 

PN1513  
VICE PRESIDENT HATCHER:  You are saying it's a provision of an entirely 
different character from the other ones we have been looking at. 

PN1514  
MR FERGUSON:  That's right.  That's right.  I won't discuss the Legal Services in 
any detail.  It has been dealt with in our submissions and the provisions largely 
mirror the Clerks Award.  In the interests of time, I will note that we have dealt 
with the one statement in our submissions and in some detail we go through and 
set out the weight that can be afforded to each element in that statement.  The 
simple proposition is we say that in reality because of the generalised nature of 
that statement very little weight should be afforded to it. 

PN1515  
The statement is in almost identical terms to a statement that was advanced by the 
same witness in the context of the two-year review of the award and in that 
context the Full Bench on appeal said that because of the - and I am paraphrasing 
- because of the generalised nature of the material it was of limited or no or very 
little probative value to the proceedings.  But I won't take you through that 
material in detail. 

PN1516  
Our written submissions really deal with, in section 7, chapter 7, most of the 
substantive arguments that we can decipher from the ASU's material and we do 
that in detail.  I won't go through that now unless there is any questions.  We also 
then deal with the Modern Awards Objective and what weight we say should be 
attributed to each of the matters that must be taken into account and we identify in 
particular the matters that we say would weigh against granting the claim. 

PN1517  
In particular, we highlight that element of the Modern Awards Objective that talks 
about the need to take into consideration the impact on business, employment 
costs and the regulatory burden and obviously the extent to which their narrowing 
utility of annualised salary arrangements or imposing additional limitations or 
steps that must be taken to use one.  It squarely falls foul of that provision.  We 
also say that the element of the Modern Awards Objective that speaks to the need 
to maintain a stable system would weigh against granting the claim.  Otherwise, I 
will leave our written submissions to address that material. 

PN1518  
That really then takes me to the specific clause that they propose and I was going 
to make some brief comments about each element of that.  For convenience, I will 
use the clause that has been proposed in relation to the Clerks Award and 
paragraph 8 of our written submissions sets out the track changes version which 
highlights the alterations.  The first variation obviously relates to the proposed 
requirement that there be agreement. 

PN1519  



As we have said, we say this has already been dealt with by a Full Bench and that 
should, frankly, resolve the matter entirely.  But we also say that there would be a 
risk that if you implement that sort of change now, it would require or potentially 
result in changes to practices that have been in place for many years as the Full 
Bench has observed in the context of that decision rejecting the previous ASU 
proposal.  But, of course, the problem has likely got worse now.  This modern 
award has now itself been in place for many years.  Employers could well have 
been using, in fact, vast numbers of employers, and the union's own survey 
suggests that are vast number of people that use annualised salary arrangements 
and we presume they are in accordance with the award requirements. 

PN1520  
If now the continuation of those arrangements was dependent on agreement being 
reached, that could obviously be a significant problem for employers.  You might 
have, for example, firstly the need to go and actually seek the agreement from all 
of your employers which could be in itself burdensome.  Then if the employers 
don't so agree, you might have to change your problem practices and so forth.  
You might have a situation where you have multiple employees doing the same 
sort of role being paid an entirely different way.  All of those sorts of burdens 
would flow from implementing that arrangement. 

PN1521  
That then takes us to clause 8(d) which we can make the general observation that 
what they seem to be proposing is that there be some additional annual salary 
agreement that has to be entered into.  We don't see that there is a need to have 
some sort of separate agreement at all.  The way the clause currently works 
enables employers to provide the relevant information in writing to employees 
within any sort of mechanism they already have in place.  For example, very 
commonly employees will have simple contracts in this sector or for these 
occupations or letters of offer and they will meet the requirements of the clause.  
There is not a need for a separate agreement or a separate document to set out the 
requirements of this award the way that seems to be contemplated by the union. 

PN1522  
VICE PRESIDENT HATCHER:  One issue which arose in relation to the 
Horticultural and Pastoral Award is that the NFF raised an issue of the 
relationship between these provisions and section 328 through to 333(a) of the Act 
where it talks about undertakings for guarantee of annual earnings. 

PN1523  
MR FERGUSON:  I confess, I wasn't here when that issue was raised and I don't 
know if that is in their material. 

PN1524  
VICE PRESIDENT HATCHER:  It was only raised principally in this respect that 
in relation to section 330, it was said that an annualised salary arrangement would 
probably meet the definition of a guarantee of annual earnings and annual rate of 
guarantee in section 330 with the consequence that the regulation would require 
the arrangement or the undertaking to form part of the time and wages records of 
the employer.  I think it's regulation 3.39. 



PN1525  
MR FERGUSON:  Its intention was, I assume, that if, technically, you would put 
in place one of these arrangements if they were above a certain salary.  It would 
trigger the record keeping obligations, is it? 

PN1526  
VICE PRESIDENT HATCHER:  No, it was because the regulation approach by 
reference to the definition of section 330 which doesn't have the high income 
reference in 328. 

PN1527  
MR FERGUSON:  I see. 

PN1528  
VICE PRESIDENT HATCHER:  That if you have that then you have to be in 
writing and form part of the records of the pay wages records of the employer. 

PN1529  
MR FERGUSON:  I would dearly like to give that some further consideration if I 
may.  I just need to think about that.  Putting that aside, I think our view would be 
that given the other safeguards that we have already talked about in terms of the 
obligations to provide information in writing and so forth about the salary then 
certain elements of this clause are going to be unnecessary in terms of certainly 
the first three subclauses, that being in writing signed by the parties and provided 
to the employees and so forth. 

PN1530  
Admittedly, there is no requirement under the existing arrangements for the date 
on which the arrangement is to commence to be provided to the employees, but I 
think in all likelihood that would be necessary because it will be self-evident when 
they commence.  In part, that comes back to our (indistinct) position, but the 
annualised salary provisions are about enabling compliance with the award rather 
than wholly regulating what the annualised salary arrangement is. 

PN1531  
(iv) is a requirement to contain a provision that the employee will receive no less 
under the arrangement than the employee would have been entitled to if all award 
obligations had been met, taking into account the value of provisions of matters 
not comprehended by the award such as private use of an employer provided 
motor vehicle.  Again, firstly, it seems completely unnecessary to have that sort of 
provision given that there is already a protection against disadvantage if you will. 

PN1532  
But there is also a potential tension that arises between that and subclause (c) of 
the award in that we don't or hadn't apprehended that the current protection 
enables people to factor in non-monetary benefits in satisfaction of the other 
award obligations.  I am not sure if that is what is being proposed, but the two 
provisions don't seem to line up, in any event.  Again, that's just a further flaw 
with the proposal. 

PN1533  



There is a proposal that this agreement set out that there be an annual review.  
Again, we don't see that's necessary given that the award itself already requires 
that.  Then at (vi), (vii) and (viii), there is a proposal to deal with certain matters 
that we say are really the types of issues that fall outside the ambit of an award 
and they deal with the sorts of arrangements that may generally be associated with 
over-award payments and the like and we say that it is not appropriate for an 
award to regulate all those kinds of matters. 

PN1534  
(ix) there is a proposal that the agreement must contain the salary for the purposes 
of accident make-up pay.  I would make the rather obvious point that there is no 
accident make-up pay under this award so we can't see a point in that being 
included.  Then there is the requirement that the award classification role be 
identified.  Nowadays, many employers don't use the award classifications as the 
labels for the employees they engage.  They have their own in-house titles.  We 
think it would be quite an onerous burden for some employers to now have to be 
put to the task of going through and classifying their employees in accordance 
with the award just so they can pay an annualised salary provision pursuant to an 
annualised salary which satisfied the award obligations. 

PN1535  
In lots of contexts people may be paid well above the award and there is really no 
need to get into that level of detail.  In that sense, it is completely at odds with the 
approach generally taken in the award where there is no obligation to identify the 
particular classification for the employee. 

PN1536  
It then provides that the annual salary agreement may be terminated by the 
employer or employee with four weeks' notice or any time by agreement and on 
termination of the annual salary agreement, the employee will revert to the award 
entitlements unless a new annual salary agreement is reached.  We obviously have 
a concern that an employer who has entered into an arrangement with an 
employee for them to work on an annualised salary arrangement. 

PN1537  
They have structured the remuneration - the structure of the employee - actually 
the whole workforce around those sorts of arrangements.  It shouldn't be subject to 
being forced to divert away from the arrangement to an arrangement that is based 
on weeks and hours rather than annualised sort of salary.  The other safeguards go 
to ensuring people are not disadvantaged and so forth are what we say should be 
sufficient. 

PN1538  
Of course it might indeed work unfairly for employees as well if the employer 
were able to terminate an arrangement that has been put in place and the 
employees have been working under for some time that delivers them potentially 
significantly higher above-award entitlements if by force of the award an 
employer was able to simply step away from those sorts of arrangements and 
revert back to the award sort of clause.  We don't think that is something that 
would lightly be entertained either by this Commission. 



PN1539  
VICE PRESIDENT HATCHER:  But what if the employer entered into or 
implemented the arrangement on the assumption that there would be a lot of 
overtime because the employer is very busy and then it loss a major client or loses 
business and the whole thing becomes unsustainable.  Shouldn't it have some 
capacity to return to, independent of any contractual question, return to the award? 

PN1540  
MR FERGUSON:  But I think the first issue that we have to grapple with is what 
the impact would be on the contractual sort of issues and I suppose that might 
come back to some of the issues that we were talking about at the very start or 
earlier today in that this is a proposal that talks about a specific agreement being 
entered into.  If you terminate that agreement, absent the final clause, clause (f), 
there still leaves the question of what is the underlying contractual obligation and 
commitment that you have got.  I am not sure just terminating the agreement by 
itself would necessarily enable an employer to avoid or not honour whatever the 
contractual obligation might be. 

PN1541  
There is undoubtedly going to be complex questions about what that obligation 
might be in circumstances where there hasn't been express agreement at the outset 
in relation to those sorts of things.  But I don't think it could be lightly assumed 
that a termination clause would enable you to simply step away from those 
contractual obligations.  It might be very helpful for employers if you can and if 
the award delivered that and it simply enabled you to reduce everyone's 
annualised salaries down to the award rates of pay when circumstances change, 
then I suppose on one view we wouldn't argue against that sort of proposition. 

PN1542  
But, to be fair, we don't think that employers should be subject to having an 
arrangement that is, you know, potentially longstanding overturned just at an 
employee's initiative.  I think this Commission is going to have to grapple with the 
fairness of that being implemented both ways.  But there is some difficulty around 
how award rates would be underpinning contractual entitlements.  I don't have any 
further submissions unless there are questions. 

PN1543  
VICE PRESIDENT HATCHER:  I want to ask you one question about 17.3 of the 
Clerks Award. 

PN1544  
MR FERGUSON:  Yes. 

PN1545  
VICE PRESIDENT HATCHER:  This is the base rate of pay for the (indistinct) 
leave entitlements.  Under this clause, they may not get the whole of the 
annualised salary leave, but only part of it; is that right? 

PN1546  
MR FERGUSON:  That's what the clause intends to achieve, that's right. 



PN1547  
VICE PRESIDENT HATCHER:  If the employee doesn't know how much of his 
or her salary is assignable to things like overtime then how is there any 
transparency about what rate of pay they are entitled to when they take leave? 

PN1548  
MR FERGUSON:  The base rate of pay will be that applicable or equivalent to 
the relevant rate of pay in clause 16, "Minimum wages."  It goes on for clarity, 
really, to say what it excludes.  But the first part of that achieves it in the sense 
that the base rate of pay is whatever the relevant minimum weekly wage is.  The 
award is assuming they are simple and easy to understand.  It will be something 
that the employee can look at and say:  "Under clause 16, what would be my 
minimum wage?  That will be my base rate of pay under the NES."  That's 
assuming, I haven't turned my mind to this, that awards can in this context define 
what the base rate of pay is and I just haven't double checked that.  But clearly 
here it says that the base rate will b, in effect, the minimum weekly wage. 

PN1549  
VICE PRESIDENT HATCHER:  What if the annualised salary is not based upon 
the minimum wage? 

PN1550  
MR FERGUSON:  Then by force of the award they wouldn't get the higher 
component.  They would only get - the question that has come to my mind is 
whether an award can do that, whether it can alter the amount that will be taken to 
the base rate of pay for employees other than piece workers. 

PN1551  
VICE PRESIDENT HATCHER:  That's right.  I mean, if the salary arrangement, 
as you said, a lot of them are simply over-award arrangements, how can this 
exclude entitlement to the payment for annual leave? 

PN1552  
MR FERGUSON:  No, no, that's the question that has just occurred to me as you 
raised this issue is whether that clause is effective.  It would be in the context of 
the piece worker, I have no doubt, but I am not sure whether awards can define 
the base rate.  But the way it may be trying to achieve that is to make it clear that 
all amounts above the minimum weekly rate are separately identifiable. 

PN1553  
VICE PRESIDENT HATCHER:  But that's the point I started with.  The clause 
doesn't require them to be actually identified to the employee. 

PN1554  
MR FERGUSON:  To the required levels. 

PN1555  
VICE PRESIDENT HATCHER:  That is, they get a global amount.  They are told 
that, but how would they know then what they are entitled to when they take 
annual leave?  If, for example, there is some unknown overtime factor in the 



salary, the employee hasn't got a wage to calculate or test what they get on annual 
leave. 

PN1556  
MR FERGUSON:  Apart from the proposition that all amounts above the 
applicable minimum weekly rate that is defined in the award, it might simply be 
contemplated to be separately identifiable amounts as contemplated under section 
16.  The drafting may leave something to be desired on that front, but I think that 
seems to be the intent that all the other amounts are identified as additional 
amounts.  There may be a mixture of over-award payments, monetary allowances 
and so forth.  But I think the intent seems to be all of those payments are by force 
of the award separately identifiable amounts.  Whether that wording gets you 
there or not, I would probably need to give some further thought to.  Properly 
drafted, that could be achieved and it would be easily identifiable to the employee 
because they just look at the classification and work out what is their classification 
and the amount that sets out the minimum rate would be their base rate and all 
other amounts would be separately identifiable as some sort of over-award 
payment if you will. 

PN1557  
There is no reason why you can't for an award.  If you are structuring someone's 
remuneration and it includes an over-award component, structure that in such a 
way that all over the over-award component is not part of an employee's base rate 
of pay as defined in section 16 of the Act.  This seems to be an attempt to achieve 
that, but I don't know if there is any support for that in the decision.  There is 
probably nothing going to that level of detail. 

PN1558  
VICE PRESIDENT HATCHER:  The base rate of pay is the rate of pay 
(indistinct) the hours, not necessarily the minimum award rate? 

PN1559  
MR FERGUSON:  Yes, but not including any of the following and that includes 
incentive based payments and bonuses, loadings, monetary allowances, overtime 
or penalty rates or any other separately identifiable amounts.  Admittedly, if 
nothing was separately identifiable, so you were just paid a very large wage with 
no explanation of what amounts that comprises, then it would be taken to be the 
base rate of pay for the purposes of the NES. 

PN1560  
VICE PRESIDENT HATCHER:  Why is that? 

PN1561  
MR FERGUSON:  It might be the amount of pay that is payable for their ordinary 
hours and there would be no breakdown so that it didn't include sort of a 
separately identifiable amount such as, you know, some sort of additional 
allowance or penalty or anything like that. 

PN1562  
VICE PRESIDENT HATCHER:  The separately identifiable epithet only comes 
from 16(1)(e), doesn't it? 



PN1563  
MR FERGUSON:  Yes. 

PN1564  
VICE PRESIDENT HATCHER:  Or do you say all the others have to be 
separately identifiable as well? 

PN1565  
MR FERGUSON:  No, we say that the payments that are in the nature of (a), (b), 
(c) and (d) are excluded from the base rate of pay. 

PN1566  
VICE PRESIDENT HATCHER:  Yes, but the point is, say it was overtime, how 
would you know what is being excluded?  How does the employee know if they 
don't have a breakdown of the salary?  They get a letter of offer which is, "You 
get $2,000 a week", and they take annual leave and it turns out they get $1,000 on 
annual leave and the employer says, "The rest was all overtime", and the 
employee says, "Well, you never told me that, the first I have heard of it." 

PN1567  
MR FERGUSON:  I don't think it needs to be one of the categories in (a), (b), (c) 
or (d) to be excluded from the base rate of pay.  If it is separately identifiable in 
some other way from amounts that are paid in respect of ordinary hours, then it 
would be excluded.  In the context of this award, I think the attempt is to - the 
intention in three is to identify the amounts in clause 16 as being the amounts that 
are payable in respect of ordinary hours and any additional amount is assumed to 
be separately identifiable for the purpose of section 16.  I take the practical point.  
Like, it seems a bit technical and it seems to be giving character to every other 
payment or every amount in excess of that. 

PN1568  
VICE PRESIDENT HATCHER:  If they are not piece workers, why does the 
award need to deal with this at all? 

PN1569  
MR FERGUSON:  Because, firstly, clause 17.3, as I look at it, seems to be 
dealing with an annual salary that is paid under this clause.  The intention being 
that it is paid in satisfaction of specific award entitlements.  I would assume that - 
- - 

PN1570  
VICE PRESIDENT HATCHER:  I wonder if it is excluding NES. 

PN1571  
MR FERGUSON:  I don't think it is.  I think it is operating in a manner to ensure 
that the award doesn't require the payment of any sort of over-award payment.  Of 
course, the approach generally taken is that the award shouldn't require those sorts 
of things, but maybe that is not always the approach taken with annual leave as I 
sit here and think about.  I don't think it excludes the NES. 

PN1572  



VICE PRESIDENT HATCHER:  If you receive your rate of pay for ordinary 
hours that is under your contract of employment in excess of the minimum rate in 
the award, the NES requires you to be paid that full amount on leave.  That's right, 
isn't it?  That is, if the employer engages you on the basis that you will get 
$80,000 a year for doing 38 hours, then you are entitled to that rate of pay on 
leave. 

PN1573  
MR FERGUSON:  Yes, I think that's right.  I think that's right, yes. 

PN1574  
VICE PRESIDENT HATCHER:  If a clause says, "No, you are not entitled to 
that, you are just entitled to the minimum award rate", it seems to me that it is 
excluding the NES. 

PN1575  
MR FERGUSON:  I think it potentially is.  I think elements of it could be 
achieved so you could exclude allowances and so forth that meet the requirements 
of 16.1(a), (b), (c) and (d). 

PN1576  
VICE PRESIDENT HATCHER:  I am just asking why do we need to deal with 
this at all in an award?  That is, the NES sets out the entitlement by reference to 
the statutory definition.  Why does it need an award clause about it? 

PN1577  
MR FERGUSON:  Yes, and I think the only concern I have, as I was just thinking 
through this, is the operation of the clause may change the character of the 
payment.  So the payment - the annual salary as contemplated by this clause is 
paid in satisfaction of certain entitlements including certain allowances, overtime 
payments, loadings and so forth.  That would be excluded under the Act from the 
base rate of pay as it is defined. 

PN1578  
VICE PRESIDENT HATCHER:  That's why it might be a good idea to require 
the setting out in writing of what elements of the salary are assignable to what 
payments. 

PN1579  
MR FERGUSON:  I think that's a leap then as to whether or not it requires the 
employer to set out when they are striking the rate all the elements that would be 
in satisfaction of that.  But as I am thinking through it, the award could clearly say 
that a component of the annualised salary is of the nature of those allowances and 
so forth, notwithstanding the fact that it is calculated on an annual basis and so 
forth.  I am just not sure we want to necessarily put that onus on the employer to 
go through and identify how this salary has been struck. 

PN1580  
VICE PRESIDENT HATCHER:  Again, on my example of $80,000, you would 
at least want to know how much of that is payable for all the hours as distinct 



from something else?  Then both sides would know what they are going to get on 
annual leave. 

PN1581  
MR FERGUSON:  I think there is probably some force in that.  I mean, things are 
on the run a little bit, but that's right, otherwise it might be hard to identify that.  It 
is just whether or not the award itself could assist in that regard to identify some 
of the components at least and then leave it to the parties themselves to identify 
whether a component is not a payment in respect of ordinary hours because 
obviously they don't.  The risk might be that there is a compulsion to pay a much 
higher amount of annual leave. 

PN1582  
The thing I am grappling with is whether it is necessary for the award to put that 
obligation on people to identify those sorts of matters or whether the award could 
just identify those parts that are clearly not the base rate of pay.  Those payments 
would be equivalent to award rate of payments, if that makes sense.  I don't have 
to take that further. 

PN1583  
VICE PRESIDENT HATCHER:  No. 

PN1584  
MR FERGUSON:  Are there any further questions? 

PN1585  
VICE PRESIDENT HATCHER:  No, not for the time being.  Who would like to 
go next? 

PN1586  
MR MOSS:  Thank you, your Honour.  I will refer to our written submissions and 
not seek to take you through those.  I just want to highlight a few elements.  I 
think one of things that, from our perspective, is quite significant in these matters 
is the lack of evidence that has been provided to justify the variations that are 
being sought.  In particular, the ASU have identified that they have had problems 
with this particular award or these particular provisions for quite some time, 
certainly since the award became enacted in 2010. 

PN1587  
Over the relevant six years, we have no more than the witness statement of one of 
their industrial officers which simply states, "From time to time, I have had some 
issues", and no details about what those issues are or to the extent that they have 
caused any disadvantage to employees.  We have no specific details and so 
therefore, in essence, it largely seems that this is a reflection of the fact that the 
clause is not one which is of their liking, rather than providing any detailed 
evidence to demonstrate it is not working effectively. 

PN1588  
In essence, the ASU have almost put the challenge onto the employer associations 
to provide evidence to demonstrate why it is working effectively.  That clearly 
isn't, in our view, an appropriate method of dealing with that.  Rather, in dealing 



with the preliminary jurisdictional issues, the Fair Work Commission has largely 
identified that it is to be assumed that the awards are operating effectively or are 
in compliance with the Modern Award Objectives unless there is evidence to 
demonstrate that that is not the case. 

PN1589  
To a certain extent, one of the things that we will - is our particular view is from 
our experience there does not seem to be any issues attached to concerns about the 
remuneration structures that clerical employees are on in any way disadvantages 
them.  In particular, we would highlight that one of the parts of the Modern Award 
Objectives is for awards to be simple.  One of the concerns is that if you look for 
each potential permutation of something that may or may not occur and try and 
deal with each and every eventuality then you have clauses which are broad, 
complex and detailed in nature, rather than simple. 

PN1590  
One of the attractions for, in particular, the Clerks Private Sector Award salary 
arrangement is that it is relatively simple.  It is the type of arrangement that most 
employers should be able to, if they turn their mind to it, comply with quite 
simply, particularly bearing in mind that there are a wide range of businesses 
which employ clerical staff from very large to very small and the benefit that we 
see of this particular award, although it could be simplified further, we would 
have thought, is that in most circumstances an employer who has read that award 
would be able to put a contract or an agreement in place which clearly identifies 
and clearly complies with those requirements.  In that aspect, unless there is any 
demonstration of inadequacies or circumstances where employees are being 
disadvantaged as a result of that, then we would suggest to leave it alone. 

PN1591  
Following on from that point, the ASU have raised the decision of Stewart v Next 

Residential Pty Ltd of the WA Industrial Magistrates Court.  In the first instance, 
there is no evidence of any underpayment in this aspect and I think this seems 
worthwhile drawing attention to for a couple of reasons.  First of all, this decision 
clearly identifies the implications for employers if you get it wrong. 

PN1592  
In this particular circumstance, the argument and the sole argument was that the 
employer put the salary arrangement in such a manner that they didn't clearly 
identify those components that the salary was compensating for.  And because 
they failed to meet those particular aspects, then the arrangement was null and 
void.  Consequently, that opens up the ability for the employer to seek to enforce 
those provisions within the award, notwithstanding that for all intents and 
purposes they have been remunerated for them already.  In essence, it potentially 
allows for double dipping. 

PN1593  
In this circumstance, the error lies with the employer not getting it right, but it just 
goes to show that if you put additional complications in place, you further open up 
the opportunity for employers to unwittingly not comply with the award and 
therefore face claims for payments which they have in all equity already made by 
the salary arrangement. 



PN1594  
The other thing is there is no indication or no evidence as to what type of salary 
arrangements are clerical workers on.  The ASU have implied that clerical 
workers have very little bargaining power and are effectively being - I will use the 
colloquial - ripped off under these arrangements. 

PN1595  
The Next Residential case indicates that the employee in question was on a salary 
of $78,000 per annum.  The decision doesn't identify what the employee's 
classification was under the award, so even working on the assumption that they 
were at level 5, which is the top band in that respect, a level 5 currently has a 
weekly rate of 909 - 70,000 - Ms Stewart's weekly wage was $1,500.  There is 
almost $600 per week difference in that respect.  Clearly, this is the person who 
has been able to, as a clerical worker, command a wage substantially above the 
minimum and I think this is one of the issues when we are looking at trying to 
determine components of an annual salary is, when we are looking at clerical 
workers, their annual salary is not simply in compensation only for the 
requirement to provide additional hours. 

PN1596  
The annual salary is also reflective of the skills and the market rate for those 
skills.  So, very few clerical workers, in our experience, are paid the award rates.  
Most are paid well above those and for a large part that over-award payment is 
reflective of the skills that they have.  Bearing in mind, clerical work is no longer 
sitting at a typewriter typing.  Most clerical work requires a degree of skill and 
technical knowledge and that's reflected in the classification structures. 

PN1597  
It is employment which also tends to be relatively stable in nature.  There tends to 
be a relatively defined concept of hours, but from time to time additional hours 
may be required.  So, most will be based on a 38 or 40-hour week, but there will 
be expectations when things are busy or in certain circumstances that additional 
hours are dealt with.  Whilst there is a fair degree of stability, to go through and 
very definely or try to fairly neatly identify what components of the salary is 
attached to what would be an extremely difficult exercise for an employer to 
undertake and to a certain extent are necessary given that if we look at the 
situation of Ms Stewart, her wage is so well above the award, that she would have 
to work an extremely high number of hours for it to overtake. 

PN1598  
VICE PRESIDENT HATCHER:  How does she know what her entitlements 
when she takes leave are? 

PN1599  
MR MOSS:  That is an interesting one and, sir, I would perhaps suggest that it 
might be appropriate, given that if we are looking at 17.3, and I would note 17.3 
with respect to base rate of pay is also word for word the same in the Local 
Government Award which the union is seeking to adopt as well.  This has not 
been a matter that I think the parties have turned their mind to.  If it is a matter 
that the Bench would like us to address, I think it would be appropriate to put 
some further submissions. 



PN1600  
VICE PRESIDENT HATCHER:  We will certainly allow you to do that, but it 
does raise the issue that the identification of the components of the salary might 
be as much in the employer's interest as the employees because it puts beyond 
doubt, for example, at least with NES entitlements what has to be paid when you 
take leave and doesn't expose you to the sort of argument to say:  "Well, I got this 
salary, but it was all for ordinary time and none of it was for overtime." 

PN1601  
MR MOSS:  Yes.  From my experience, and this is on a qualified basis because I 
don't want to say that this is something which is unilaterally or, sorry, universally 
occurring, from my experiences with assisting our members in these types of 
matters and also based on how pay roll systems operate is, I think, in practice, the 
salary is for all intents and purposes what is applied as the base rate for calculating 
leave entitlements.  I believe in practice that seems to be, from my experience, 
what seems to occur.  But I do say that I am not providing that from a basis of 
having gone back to my membership to confirm that approach. 

PN1602  
To a certain extent, I think the discussion on this might be technical rather than 
practical, in that respect.  I think that is probably all I could add to what has 
already been said with respect to that matter.  But I do think it would be 
something that it would be worthwhile the parties providing some further written 
submissions on or some discussions as to respect to if there is an alternative 
approach how that might be best done.  But from our perspective, I think it would 
be a very onerous task on employers to go through and do an analytical 
assessment of what components of the salaries attach to what. 

PN1603  
We also do take some concern with the allegation or the claim that the clause 
allows for unilateral variation of terms.  Frequently, our understanding is these 
arrangements, salary arrangements, are entered into on commencement of 
employment or on hire and so therefore there is agreement as part of the 
agreement to be engaged as to what the arrangements will be.  I don't think we can 
look at the operation of this clause as being something completely separate or in 
isolation from the general principles of contract. 

PN1604  
If someone is employed on a wages basis, so wages and if you work overtime, 
those will be made clear either explicitly in writing or by the actions of the party 
the wage being set.  That establishes what the person's contract of employment is.  
There is opportunity to confirm or to clarify that those are the arrangements in 
place.  The pay records will clearly identify that.  To change that will require 
some form of agreement.  I am certainly not aware that any of our members have 
been unilaterally putting people on salary arrangements simply because it suits 
their purpose to do so.  These things are established by agreement. 

PN1605  
Likewise, when it comes to terminating agreements, our viewpoint is that that 
should be done by agreement.  That there should not be an opportunity for these 



arrangements to be terminated unilaterally and that provides stability for both the 
employer and the employee. 

PN1606  
VICE PRESIDENT HATCHER:  That sounds a lot like what Mr Mostafavi was 
putting. 

PN1607  
MR MOSS:  The ASU is seeking to have a clause in there saying that the 
arrangement can be terminated by four weeks' notice on either side and to my way 
of thinking that's the complete opposite of stability. 

PN1608  
VICE PRESIDENT HATCHER:  I meant that comment to say that you are 
talking about a concept of doing things by agreement rather than by right under 
the award. 

PN1609  
MR MOSS:  From our perspective and our understanding about how these things 
work in practice, if someone is engaged under a particular arrangement then the 
parties will, if they want to then change that arrangement, discuss it and agree 
upon it.  Once the contract has been formed, then it's quite clear that you can't 
unilaterally change that.  On those premises, this is what is happening already and, 
therefore, we don't think there is any need to change the award in the way it is 
operating.  Clearly, there is no evidence to suggest that people are being 
unilaterally moved from one arrangement to the next.  An assertion has been 
made, but that assertion is not in any way backed up or demonstrated.  From that 
aspect, I see no reason why the current clause in its current wording is deficient in 
any way, shape or form. 

PN1610  
One of the ongoing concerns that employers have raised with IFAs is that the four 
weeks termination by either party does not provide a stable basis on which one 
can make these arrangements and that's from an employer's perspective one of the 
ongoing reasons we say that those arrangements aren't attractive and why 
employers aren't entering into them in any way, shape or form.  The ASU have 
identified that they don't like annualised salary arrangements.  It would appear 
that by putting in the four weeks termination, the intent is to make salary 
arrangements unattractive and therefore discourage their use. 

PN1611  
The issue here would be, and I will take you back again to Ms Stewart with the 
Next Residential case, in the event that the employer could terminate that 
arrangement by giving four weeks' notice, she would lose $30,000 a year at least.  
That's assuming she is on the level 5 classification.  What fairness does not 
provide to the employee in those circumstances?  Your Honour, I take your point, 
might there be an advantage in employers being able to terminate those 
arrangements unilaterally?  In practice, even if that such a thing could occur, it is 
not something that an employer would generally need to consider or certainly not 
consider lightly. 



PN1612  
If you suddenly significantly reduced your employee's salary, you would certainly 
not have a productive employee in place, you would have quite the opposite.  The 
other thing I would note is - and taking from a WA perspective and just to clarify I 
am not a New South Wales employer rep here - from a WA perspective, we are 
currently going through a re-adjustment of our economic circumstances.  I am not 
within the clerical industry by any shape or form, but particularly within the 
construction industry, employers and employees are having discussions about re-
adjusting wage rates to reflect the change in the economy.  That is, discussions 
with respect to reducing a wage or removing or reducing increases. 

PN1613  
Those discussions are occurring and parties are reaching agreements on that 
because there is a recognition that in cases where you are losing contracts where 
the company has to reduce its cost in order to maintain contracts, then the parties 
have to work together and if there is a mutually beneficial arrangement in entering 
into arrangements to ensure that the employees preserve their jobs and the 
business can continue trading.  Those discussions happen frequently and in most 
cases they occur - you know, the parties will enter into arrangements which will at 
the end of the day meet both of their needs.  So, I don't believe that that's an issue, 
attractive as it might sound to be able to unilaterally reduce employees' wages is 
an issue that employers are seeking. 

PN1614  
I would just reinforce our concern that in putting these proposed conditions on, 
there is a significant risk that they would invalidate existing arrangements and that 
would definitely detract from the stability of the award system, particularly given 
that there is significant use of these arrangements.  If it please the Bench, I will 
leave my comments there.  Most of the comments I have got have already been 
adequately dealt with. 

PN1615  
VICE PRESIDENT HATCHER:  Thank you, Mr Moss.  Mr Mostafavi, do you 
have anything to say that hasn't been said already? 

PN1616  
MR MOSTAFAVI:  I will be very brief, your Honour.  Just with respect to some 
of the comments from my friend from the ASU, he took us through in some detail 
the Australian Business Industrial and New South Wales Business Chamber 
submissions with respect to that.  With respect to him, I don't obviously read them 
in the same way that he does.  But the point for today's purposes is primarily 
around this issue of - and we have touched on it and my friends have touched on 
it, particularly Mr Moss has touched on it - termination but also the notion of IFAs 
being on a "take it or leave it" basis and that's that. 

PN1617  
As Mr Moss has pointed out, we have one statement from an industrial officer.  
He is entitled to make a statement.  That can be a useful piece of evidence to have, 
but we have generally unparticularised references to employees being put in these 
arrangements.  Not one employee has come forward and said:  "I'm on an 
annualised salary arrangement.  I'm unhappy with it.  I've been ripped off."  We 



have got an industrial officer, as I say, as he is entitled to, giving that evidence, 
but in terms of the onus being on the ASU as the moving party with respect to this 
to put probative evidence forward on - - - 

PN1618  
VICE PRESIDENT HATCHER:  I think that point has been made. 

PN1619  
MR MOSTAFAVI:  Yes, that is just something I would reiterate.  As was in our 
written submissions, an employment contract is not more unilaterally imposed 
than any other provision in that document, the annualised salary component of it.  
For example, setting someone's hours in someone's letter of offer, ultimately is the 
subject of if not negotiation at least agreement by virtue of the individual 
employee involved and should it not be, then that is an issue in and of itself.  But 
in principle, in theory, the concept of a common law contract including an 
annualised salary provision, this notion that that is unilaterally determined and the 
employee has no say is not backed up by evidence, nor is it something that goes 
beyond merely an assertion. 

PN1620  
The other thing I would just briefly note is that the position of Australian Business 
Industrial and the New South Wales Business Chamber is that the existing 
safeguards both within these awards we are discussing today together with the 
Fair Work Act and regulations are sufficient and appropriate with respect to the 
Modern Award Objectives. 

PN1621  
VICE PRESIDENT HATCHER:  Thank you.  Mr Nucifora, anything very briefly 
in reply? 

PN1622  
MR NUCIFORA:  Yes, very briefly. 

PN1623  
VICE PRESIDENT HATCHER:  Very briefly because we need to move on. 

PN1624  
MR NUCIFORA:  Yes, your Honour.  Your Honour, just in terms of the draft 
determinations that we put before you, and they are standardised, they are very 
similar as we indicated earlier, they are in theory.  They have been tested in local 
government.  Admittedly that's a particular industry, but we are not aware of there 
being any problems either with employers or employees in that industry.  We are 
not saying it answers all the questions and I must say the difficult questions that 
you have raised today, I think all of the advocates have struggled with answering.  
But that is the most analysis I have ever seen of that clause. 

PN1625  
It went in organically like a lot of things did through award modernisation.  There 
are a lot of questions that I don't know if any annualised salary clause can actually 
adequately answer, but we attempt that with the draft determination we put 
forward.  They were standardised but when you look at the Contract Call Centre 



Award, if we didn't have a Contract Call Centres Award, they would have 
otherwise been covered by the Clerks Private Sector Award which has a call 
centre classification for in-house call centres as opposed to contract call centres.  
There is that commonality between all the three awards before you. 

PN1626  
Simply put, your Honour, we have clearly indicated that employee consent, 
employee agreement is important.  We are concerned with adequate safeguards 
including the termination of agreements and, of course, that will not only come up 
in consent awards like Local Government, but also the Rail Industry which was 
determined by the Commission.  We don't think that annualised salary 
arrangements should undermine the otherwise mandated individual flexibility 
agreement.  I think my friend from Western Australia was referring to that that the 
annualised salary clause is more flexible than the IFAs. 

PN1627  
VICE PRESIDENT HATCHER:  Did you want to say anything in response to the 
Legal Services Award change proposed by Ms Sweatman's client? 

PN1628  
MR NUCIFORA:  No, no, Mr Rizzo will answer that, your Honour.  He is still 
there at the end of the table in Melbourne.  The final thing I want to say in terms 
of the repeated decisions, remembering in this case we are not seeking a new 
entitlement.  Last time we were seeking to remove the whole clause.  This is the 
2012 transitional review.  We are looking at a fairer approach to and a balanced 
approach to the annualised salary clause.  We accept now it is part of the furniture 
in this award. 

PN1629  
But in terms of repeated decisions, we are not the first party, whether it be 
employer or union organisations, that have sought to revisit issues.  We know 
with the cashing out of annual leave there is at least three applications by AGI and 
the employers to, in fact - they weren't successful in the first two rounds, but with 
the four yearly review, we say that, as we say in this matter, there was discretion 
and there is now the avenue for cashing out of annual leave.  That is award 
modernisation and post-award modernisation.  Unless there is any further 
questions, your Honour, if I may be excused. 

PN1630  
VICE PRESIDENT HATCHER:  What we might do because we are going to be a 
fair bit longer, we might take a 10-minute adjournment.  We will come back and 
finish the Legal Services Award and then we will deal with the Health 
Professional Award. 

SHORT ADJOURNMENT [3.24 PM] 

RESUMED [3.38 PM] 

PN1631  

VICE PRESIDENT HATCHER:  Mr Rizzo, do you want to deal with the Legal 
Services Award now? 



PN1632  
MR RIZZO:  Yes, your Honour.  I will just - - - 

PN1633  
MS SWEATMAN:  Excuse me.  Sorry, your Honour.  I was hoping I might have 
an opportunity just to make a few short submissions in response to the 
submissions earlier.  I am sorry if your expectation that I would deal with my 
response as part of my submissions in support of the firm's proposed variation, but 
I just was hoping to be able to make a few very short submissions just in response 
to the matters Mr Nucifora and others raised. 

PN1634  
VICE PRESIDENT HATCHER:  You can do that in one go.  We will hear from 
Mr Rizzo and then we will hear whatever you want to say about any of the 
matters. 

PN1635  
MS SWEATMAN:  Thank you, your Honour. 

PN1636  
MR RIZZO:  Yes, your Honour.  Just a brief response to the application to vary 
the Legal Services Award by inserting shift work allowances into clause 30.1.  
Not surprisingly, the Bench won't be surprised that we are opposed to this.  As we 
explained to the Bench this morning, we have proceedings before the Bench that 
we want to replace the clauses in these three agreements being the Legal Services, 
Contract Call Centres and the Clerks Award.  We believe that shift work 
allowances is a critical allowance that is critical to the people's pay and that this 
will further disadvantage employees if this variation was to be allowed. 

PN1637  
This is in the context, your Honour, where, as you have heard from the ASU today 
where the Legal Services Award is also an award which requires no consent by 
the parties and where there are limited safeguards compared to some other awards 
of the Commission which we have cited and also has no means for the award to be 
terminated.  To put in a critical allowance like a shift work allowance into this, 
what we say is an inferior type of clause in this award, is to further disadvantage 
employees in our view. 

PN1638  
This issue of consent and it being imposed unilaterally is critical to our way of 
thinking and the AiG is certainly very clear on this point.  If I can take the Bench 
to the AiG submissions dated 18 November, your Honour, and if I can take the 
Bench to paragraphs 142 to 144 which are on page 59.  It is page 59 of the AiG 
submission, 142 to 144.  In 142, the AiG says:  "The variation proposed by the 
ASU to the Clerks Award and the Legal Services Award would have the 
consequences where describe."  In 143 it says:  "Firstly, an employer could no 
longer determine if an employee would be paid by way of annual salary.  Rather, 
the employer would require the consent of the employee."  The AiG is in no doubt 
about that. 

PN1639  



Then in clause 144, it says:  "It is trite to observe this would result in an increase 
to the regulatory burden associated with the relevant clauses and consequently 
employment cost."  Then, critically, it says:  "The employer would now be put to 
the task of engaging in discussions or negotiations with an employee in order to 
ascertain their agreement.  This may be a time-consuming process." 

PN1640  
I find it somewhat inconsistent that other employer representatives have made the 
case to the Bench that somehow these annualised salary clauses in these awards 
requires some sort of agreement when the AiG is making it absolutely plain that 
there is no agreement that needs to be required.  On this occasion, we agree with 
the AiG.  I think they are right that there is no agreement that needs to be required 
in these three awards. 

PN1641  
To put a shift worker's allowance into the Legal Services Award, we think would 
further disadvantage employees covered by this award.  Also, Ms Sweatman said 
that somehow there was an oversight by the Commission in not allowing shift 
workers allowances into this award.  There was no oversight.  The Commission 
was quite clear.  It simply replicated the Private Sector Clerks Award clause and 
inserted it into the Legal Services Award.  Where at paragraph 25 of the law firms' 
submissions it says:  "The firms accordingly submit that the omission of shift 
work payments as an entitlement that may be paid by way of annualised salary is 
an anomaly or technical error in the drafting of the LS Award which should now 
be remedied by the Commission." 

PN1642  
We assert that there was no error of the Commission.  It simply replicated the 
Private Sector Clerks Award into the Legal Services Award.  They are identical 
provisions, but our overarching point is we oppose the critical allowances of shift 
workers being inserted into this award and we oppose it because we think it 
further disadvantages the employee particularly in light of the fact that the 
employee cannot consent, cannot terminate and does not have the sort of 
safeguards that Mr Ferguson actually outlined to the Commission in paragraph of 
the AiG submissions which are contained in the Local Government Award.  If the 
Commission pleases. 

PN1643  
VICE PRESIDENT HATCHER:  Thank you.  Ms Sweatman. 

PN1644  
MS SWEATMAN:  Thank you, your Honour, and I will remain seated just so you 
can hear me better.  Just in response to the matters that Mr Rizzo has raised, I 
would simply make the note that he has nothing that says that shift work 
allowances are somehow special from any other monetary entitlement that is 
currently dealt with under the annualised salary provision and has merely repeated 
the general objections that the ASU has for annualised salary clause.  He says that 
the annualised salary clause in the Legal Services Award is merely replicating the 
annualised salary clause in the Clerks Award and I would say that that is true 
except in one significant respect, in that clause 17.1(a)(iii) of the Clerks Award 
provides that shift work allowances may be incorporated into an annualised 



salary.  Whereas for reasons we do not understand, that has not been replicated 
across and we submit that that can only sensibly be explained as a technical issue 
or anomaly in that drafting. 

PN1645  
VICE PRESIDENT HATCHER:  Sorry, Ms Sweatman, did you say the Clerks 
Award at 17.1 - what?  (a)(iii)? 

PN1646  
MS SWEATMAN:  I do apologise.  I don't have a full copy of the Clerks Award 
in front of me, but it is my understanding that shift work allowances are caught 
under the reference to overtime and penalty rates referred to at 17.1(a)(iii). 

PN1647  
VICE PRESIDENT HATCHER:  Sorry, Ms Sweatman, you are drifting away 
from the microphone.  You should be able to move the microphone closer to you 
rather than - yes, that's right. 

PN1648  
MS SWEATMAN:  I do apologise.  I don't have a full copy of the Clerks Award 
in front of me, but my recollection is that shift work allowances are captured 
under the reference to overtime and penalty rates at 17.1(a)(iii) of the Clerks 
Award.  That captures shift work allowances under that award, but because shift 
work allowances are dealt with under a separate distinct provision of the Legal 
Services Award, they have not been captured in the equivalent drafting of the 
annualised salary provision in the Legal Services Award. 

PN1649  
VICE PRESIDENT HATCHER:  Yes, I see.  There seems to be some problem 
with the cross-reference. 

PN1650  
MS SWEATMAN:  That is what I would suggest that merely is in the drafting of 
the award there has been an issue in the cross-referencing when that clause has 
been replicated in the Legal Services Award.  Really, there has been nothing 
raised that would say that shift work allowances should be treated in any special 
manner.  I think the view of the parties is, in some respect, we say, that all 
monetary entitlements should be capable of being captured under the annualised 
salary provision and the ASU position is that no monetary entitlements should be 
capable of being captured under an annualised salary provision.  I don't think 
anyone has put forward any cogent argument as to why one particular entitlement 
should or should not be included as distinct from others. 

PN1651  
VICE PRESIDENT HATCHER:  Ms Sweatman, I just might return to Mr Rizzo 
on that point.  Mr Rizzo, the Clerks Award does in its cross-reference to clause 28 
and 17.1(a)(iii) appear to comprehend shift work? 

PN1652  
MR RIZZO:  No, not to my understanding, your Honour, no. 



PN1653  
VICE PRESIDENT HATCHER:  Do you have the award with you? 

PN1654  
MR RIZZO:  No, I don't.  I only have the annualised salaries clause. 

PN1655  
VICE PRESIDENT HATCHER:  If you look at 17.1(a)(iii), it refers us to clauses 
27 and 28. 

PN1656  
MR RIZZO:  Yes. 

PN1657  
VICE PRESIDENT HATCHER:  Clause 28 is about shift work. 

PN1658  
MS SWEATMAN:  That's correct, your Honour. 

PN1659  
MR RIZZO:  My recollection of clause 28, your Honour, was that it says penalty 
rates excluding shift work. 

PN1660  
VICE PRESIDENT HATCHER:  No, that's clause 27. 

PN1661  
MR RIZZO:  Certainly there is that clause about excluding shift work. 

PN1662  
VICE PRESIDENT HATCHER:  Thank you.  Ms Sweatman. 

PN1663  
MS SWEATMAN:  Just in responding and I do apologise if I should have 
addressed these matters earlier, your Honour, I did not want to labour on any of 
the points that the employer associations have articulated very well and I do state 
that we support the submissions made by AiG, the Western Australian Chamber 
and ABI in these matters.  I just want to add a couple of things specific to the 
Legal Services Award.  The first is that Mr Nucifora said that the historical 
awards providing for annualised salary provided for annualised salaries by 
agreement.  That may or may not be the case in respect of the Clerks Award, but 
each of the preceding awards to the Legal Services Award did not require 
agreement in order to enter into an annualised salary arrangement and certainly 
the clause that's in the Legal Services Award now is reflective of the nature of the 
arrangement that operated previously. 

PN1664  
I did also just want to note, so while I think it was Mr Arndt from the CPSU - I 
am sorry, I missed your name- was talking in the context of the Contract Call 
Centres Award.  He talked about the fact that employees may be paid a notional 
amount of $3,000 or thereabouts above the minimum salary under the award.  In 
respect of the Legal Services Award, and I refer to evidence that was provided in 



the 2012 proceedings which I can tender and file with the Commission if 
required.  But 70 per cent of employees covered by the Legal Services Award are 
paid at least $12,000 above the minimum rates of the award and 21 per cent of 
salaries are paid more than $20,000 above the minimum rates under the award. 

PN1665  
I would suggest that employees covered by this award cannot reasonably 
characterised as being vulnerable and I would echo the particular comments made 
by the ABI that there is a significant component of that salary which is reflecting a 
market rate.  We are talking about employees who are highly skilled.  Those 
members of the Bench who started their careers in private practice will remember 
very fondly the great assistance that was offered to them by their legal secretaries 
and I don't think we can say that they are widget makers.  I think they are highly 
skilled workers and they are paid salaries that are reflective of that. 

PN1666  
I just wanted to make just one final comment in respect to the questions that you 
raised, VP Hatcher, regarding the capacity for an employer to unilaterally alter 
these arrangements.  I would echo the view that these provisions can't be 
separated from contractual principles and I think by illustration of that, when you 
look at the - and in the Legal Services Award this is clause 10 - the types of 
employment where you look at whether an employee is engaged on a full time, 
part time or casual basis, that is again a matter that is determined unilaterally by 
the employer and there is nothing in those provisions that talk about any 
agreement if there is to be a change between modes of employment.  I would 
submit that that is because there is a contemplation that these are fundamental 
terms of employment that are at the core of the employment contract and they 
cannot be arbitrarily or unilaterally changed without agreement of the employee. 

PN1667  
If we were to say that the absence of a provision requiring agreement to change 
the consideration that they are paid under their employment contract, their salary, 
if we were to say that the absence of a provision for agreement meant that that 
could be arbitrarily changed unilaterally, that argument doesn't work when you 
look at the types of employment.  I don't think anyone would suggest that an 
employer is able to unilaterally change an employee's mode of employment from 
casual to full time or full time to casual or part time just because there is nothing 
constraining that under the award. 

PN1668  
I think where you are looking at this as a fundamental term of employment, I don't 
think that's an issue and I think also at a practical level we would say that the 
award operates as a safety net and either way an employee will be paid their 
minimum entitlements.  But to chop and change between an annualised salary 
arrangement and an hourly rate and an hourly rate arrangement serves only to 
inconvenience the employers.  It doesn't really serve to benefit them at all and that 
is precisely what we are seeking to avoid by a number of the variations that are 
being sought by the ASU. 

PN1669  



I agree with the submissions of my learned friends that this is really not an issue 
that will ever really arise because it merely results in inconvenience for employers 
and I am not aware of any circumstances where that has happened.  If the 
commission pleases. 

PN1670  
VICE PRESIDENT HATCHER:  Thank you.  Mr Ferguson, do you want to have 
another go? 

PN1671  
MR FERGUSON:  Sorry, just one minor that has arisen from the draft 
determination Ms Bhatt picked up.  The clauses that are listed there as being 
satisfied by the annualised salary provisions, it may just be an error on the ASU's 
part, but they have dropped off clause 28 which is the clause dealing with shift 
work. 

PN1672  
VICE PRESIDENT HATCHER:  This is - what - in the exposure draft, you 
mean? 

PN1673  
MR FERGUSON:  This is in, sorry, the draft determination for the Clerks Private 
Sector Award that has been handed up today.  I assume it's just a typo or perhaps 
an error. 

PN1674  
VICE PRESIDENT HATCHER:  Or not by the sounds of things. 

PN1675  
MR FERGUSON:  Yes, but in the clerks it seems now, yes, it is intended to be 
taken out of clerks which I never understood to be part of the case previously.  
The original determination referred to clause 27(a) rather confusingly and they 
called it "Penalty Rates" which I assumed - or we had, rather, assumed potentially 
was intended to capture the shift work provisions but, perhaps, there is some other 
agenda.  Unfortunately, there is nothing in the submissions. 

PN1676  
VICE PRESIDENT HATCHER:  Do you say the current clause contemplates 
shift allowances? 

PN1677  
MR FERGUSON:  Yes, yes, because it currently references clause 28.  We just 
thought we had better raise it now rather than at some later point. 

PN1678  
VICE PRESIDENT HATCHER:  Thank you for all the submissions on those 
awards.  I can indicate that to the extent that any party wants to supplement their 
submissions with a further response to anything that has been raised in the course 
of argument, I will direct that the parties can provide a further note to the 
Commission about any issue that has arisen during the hearing today within 14 
days.  The parties that appear in relation to the Clerks Award, the Legal Services 



Award and the Call Centres Award are now excused from further attendance and 
we will now deal with the Health Professionals and Support Services Award 
2010. 

PN1679  
MR FERGUSON:  Thank you, your Honour. 

PN1680  
VICE PRESIDENT HATCHER:  If you want to move to the front table, you 
should do so. 

PN1681  
MR FERGUSON:  Thank you, your Honour. 

PN1682  
VICE PRESIDENT HATCHER:  I will take the appearances.  Mr Ferguson, you 
continue to appear with Ms Bhatt for AiG. 

PN1683  
MR FERGUSON:  Yes, your Honour. 

PN1684  
VICE PRESIDENT HATCHER:  Ms Svendsen, you appear for the HSU? 

PN1685  
MS L SVENDSEN:  Yes, your Honour, with Ms Liebhaber, for the HSU. 

PN1686  
VICE PRESIDENT HATCHER:  Mr Robson, you appear for United Voice. 

PN1687  
MR ROBSON:  Yes, I do. 

PN1688  
VICE PRESIDENT HATCHER:  Mr Mostafavi, you continue to your appearance 
for ABI? 

PN1689  
MR MOSTAFAVI:  I do, your Honour. 

PN1690  
VICE PRESIDENT HATCHER:  Do you appear in this matter, Mr Rizzo? 

PN1691  
MR RIZZO:  Yes, your Honour, on behalf of the ASU for the Health 
Professionals Award. 

PN1692  
VICE PRESIDENT HATCHER:  Yes, thank you.  Mr Ferguson. 

PN1693  



MR FERGUSON:  Yes, your Honour.  As you are aware, we have filed a proposal 
to vary the Health Professionals and Support Services Award to include an 
annualised salary provision.  The proposal we have advanced was largely based 
on the terms of the annualised salary provision of the Clerical Private Sector 
Award.  We have filed comprehensive submissions in support of that proposal. 

PN1694  
There is one element of the clause that we have proposed that differs from that 
contained in the Clerks Award and that is it has not included the provision in the 
Clerks Award that provides that the employee not be disadvantaged and if I just 
take you to that specific proposal.  That is, we have not included the provision that 
in the Clerks Award provides that the annual salary must be no less than the 
amount the employee would have received under this award for the work 
performed over the year for which the salary is paid or if the employment ceases 
earlier over such lesser period as has been worked.  In all other respects, it 
effectively mirrors the clerks proposal. 

PN1695  
We have filed comprehensive submissions.  I am content to largely rely on those, 
but there are just a couple of points that I want to amplify.  One is that very clearly 
what we have sought here is an annualised salary provision that only applies to 
limited classifications.  In essence, we have selected the two highest 
classifications of support workers, if I can call them that, and we have selected the 
professional employees.  There is obviously some science behind that.  We have 
not advanced evidence in the proceedings about the nature of work undertaken by 
those support workers. 

PN1696  
The classification structure itself does provide some guidance as to the indicative 
tasks and so forth that those employees perform.  We have selected those 
categories or classifications that include amongst the indicative tasks supervisory 
type functions with a high level of autonomy in their roles.  They are the sorts of 
employees that we say an annualised salary clause would be particularly 
appropriate for.  Then of course we have selected the professional employees 
because of the nature of their work and also their qualifications and so forth. 

PN1697  
We are talking here about employees many of whom if not most of whom will 
have tertiary qualifications and so forth.  We say that in essence there is no reason 
why these categories of employee that we are talking about shouldn't be able to 
receive the benefits of an annualised salary, certainly not if it is cast in the same or 
similar terms to the Clerks Award.  There is no reason we see why these sorts of 
senior employees shouldn't be paid by an annualised salary arrangement if all 
types of employees covered by the Clerks Award are. 

PN1698  
VICE PRESIDENT HATCHER:  Otherwise it could apply to any award.  I mean, 
it begs the question as to why these clauses are necessary to meet the Modern 
Awards Objective, doesn't it? 

PN1699  



MR FERGUSON:  Part of the reason why we say it necessarily comes back to 
that issue that we raised earlier today in terms of avoiding any issue of non-
compliance with the awards and the strictures of the awards in terms of when the 
various obligations have to be paid. 

PN1700  
VICE PRESIDENT HATCHER:  But that proposition would apply to every 
award, wouldn't it? 

PN1701  
MR FERGUSON:  It might, but obviously we are only raising this in the context 
of the specific awards.  We don't know.  You know, I can't stand here and say why 
there may not be merit to putting this provision in other awards.  We would have 
to think about that, but we have obviously looked at the classifications of the 
indicative tasks in the support worker classification, for example, and identified 
that there are some obviously some overlaps between that and the senior levels of 
the functions performed by senior clerical employees. 

PN1702  
VICE PRESIDENT HATCHER:  It might be in clerks that the clause is necessary 
to meet the Modern Awards Objective because annualised salaries are an 
entrenched part of the industry and it would be contrary to the objective to disrupt 
that now and abolish it or radically change. 

PN1703  
MR FERGUSON:  Yes. 

PN1704  
VICE PRESIDENT HATCHER:  But here in the absence of evidence about how 
those high level employees are paid or what the usual practices are or whether 
there is over-awards or whether there is a range of awards or whether they are on 
contracts, how do you say that this clause is necessary to meet the Modern 
Awards Objective? 

PN1705  
MR FERGUSON:  We can't.  We can't point to evidence and so forth in relation 
to that.  Obviously we have sought to draw parallels between this and the Water 
Industry Award where a similar clause was inserted because of the inherent 
benefits around annualised salaries and in our submissions we have gone through 
the previous consideration of the annualised salary by this Commission in the 
context of modern awards and annualised salary arrangements, we have pointed 
out all the elements of the Modern Awards Objective that generally support the 
inclusion of these sorts of provisions and we rely on that sort of general 
submission, but we certainly accept that we haven't advanced evidence to 
substantiate that pint that there is, you know, widespread adoption of these sorts 
of practices in this industry. 

PN1706  
I mean, the industry is diverse.  There was case under the two-year review, for 
example, around chiropractors and the extent to which while there was not any 
evidence advanced that those people are paid, if memory serves, annualised 



salaries at high levels.  In that case, it wasn't accepted that it was necessary to 
include it in part possibly because the submissions being to the effect that the 
wages were paid well above the award rate.  But for the reasons we discussed 
earlier today, we say mechanically a clause does assist in the sense that it allows 
people to pay in a smooth way without at any point breaching the award 
obligations in relation to penalties and so forth.  In the absence of any reason not 
to include it and so any reason why it wouldn't be appropriate, we would say that 
there is inherent merit in the proposal and we rely on, you know, all the past 
consideration of the annualised salary arrangements.  We have gone to some 
trouble to set all that out, but we accept we haven't advanced a significant 
evidentiary case in relation to this. 

PN1707  
I suppose, the primary argument that is really put against us is associated with our 
non-inclusion of the element of the clause that ensures there is no disadvantage, if 
you will.  Most of the submissions, certainly the HSU's submissions, in large 
measure turn on that point.  If the Commission was minded to include an 
annualised salary provision if that sort of safeguard was included, we would not 
oppose that.  It is obviously a position in the alternate, but we would prefer to see 
an annualised salary provision that mirrors the Clerks Award that had no 
annualised salary provision at all. 

PN1708  
We had not included the 'no disadvantage clause', if I can call it that, because we 
were only targeting the very senior employees and we weren't satisfied ourselves 
that it was necessary to include that sort of protection in there.  But we would 
prefer to see an annualised salary clause in rather than none and we have prepared 
a draft, an amended draft, determination that reflects that proposal which I would 
seek to hand up. 

PN1709  
While this is advanced as a position in the alternate, if you will, if you can be 
satisfied that employees won't be paid less than the award through these 
arrangements, really, in our view, there is no substantive reason why such a clause 
should not be included.  It is a provision which is only going to assist both 
employers and employees and potentially encourage over-award payments.  Of 
course, some of what is put by my friends is that that may not arise in some 
contexts in the health industry because of the frequency with which people work 
nights, weekends hours and so forth.  Of course, that may be so in some contexts, 
but that is not necessarily applicable to all employees covered by this award or to 
all employees covered by this award. 

PN1710  
But apart from that, I am content to rely on the written submissions.  They go 
through the history of all of these sorts of matters and then they go through the 
Modern Awards Objective in detail and identify those elements which we say 
would weigh in favour of granting the claim.  I wasn't going to take this matter 
further unless there are any questions until I hear from my friends. 

PN1711  
VICE PRESIDENT HATCHER:  No, thank you.  Ms Svendsen. 



PN1712  
MS SVENDSEN:  Thank you, your Honour.  There is actually, in fact, two 
applications in relation to the Health Professionals Award that are on foot or at 
least notionally on foot that deal with a certain annualised salary provision.  The 
first is the AiG application and I will return to that in a moment.  The second is an 
application that was foreshadowed in 2014 by the Chiropractors Association of 
Australia.  On 24 November 2014, they provided an outline of issues in the 
process of dealing with the stage 2 awards in the first instance which included 
advice that they were intending to pursue annualised salaries without any detail 
about that possible variation. 

PN1713  
The following year on 21 August contained in submissions in reply concerning 
the exposure draft, they went on to detail outstanding matters in the Health 
Professionals Award.  It generally supported submissions that AGI had actually 
made on 15 July 2015 in relation to annualised salaries, but included a proviso 
that they did not believe such provisions should be restricted to specific 
classifications.  Then again on 28 November last year, they provided advice that 
they still intended to pursue salary provisions, but the only words they provided 
were the CAA will seek the inclusion of an annualised salary provisions. 

PN1714  
There appear to be no further submissions from the CAA and they are not here 
today or represented here today and essentially in this matter, partly because of 
their submissions in August last year that they supported the AiG submissions, but 
also in the fact that because there are no other submissions to respond to, we tend 
to kind of rely on our responses to the AiG submissions in this matter. 

PN1715  
In relation to the AiG application, we don't intend to read our written submissions 
to the Bench.  We assume you have already read those.  There are a few matters 
we wish to highlight.  AiG refers to a few previous decisions of the Commission 
which differs from the circumstances of the current application.  For example, the 
decision by SDP Kaufman in 2012 which relates to the Clerks Award which they 
refer to at paragraphs 40 and 41 and that decision was about removing that clause 
as opposed to inserting a new clause that has not been part of an industry.  The 
decision and its predecessors relating to the specific circumstances pertaining to 
the award in the industry and the predecessor awards all relate to removal of a 
clause as opposed to insertion of a clause. 

PN1716  
The initial decision by the AIRC which considered the proposal for a general 
clause in all or a majority of modern awards or even a proportion of modern 
awards rejected that proposition as also stated by AiG and only provided for 
annualised salaries very specifically where there was history in the industry or the 
predecessor awards.  There is no history in predecessor awards in the health 
industry and there is no - in fact, I know only of one agreement that is notionally 
in health that provides for annualised salaries and it is actually an agreement that 
relates to security services at the forensic mental health facility in Melbourne and 
it pertains only to those security services and is with the firm that provides the 
security services, not with the hospital. 



PN1717  
AiG submitted in relation to the insertion of a clause in the Water Award of an 
annualised salary clause that they have evidence supported a similar insertion and 
use that as an argument for the Health Professional Awards.  It is clear in the 
proceedings that they provided significant evidence about the history that 
pertained to that award, the predecessor awards which included a lot of enterprise 
awards, the practice in the industry, the seniority and the sort of work that was 
undertaken within that industry.  It directly related to the industry.  It showed 
those common practices and it was common in the predecessor awards.  None of 
those things or information have been provided by AiG and, as Mr Ferguson has 
admitted, they haven't provided that evidence in relation the HPSS Award.  In 
fact, they have not provided any evidence that there is even a practice in the health 
sector providing or paying annualised salaries. 

PN1718  
In the HPSS decision, the health professionals decision by VP Watson made in 
2013, while it was made in the context of the 2012 review, it wasn't made on the 
basis that it was outside the scope of the 2012 review.  It was made on the basis 
that (a) there was no case made out, and (b) there is an existing provision that 
allowed for the payment of annualised salaries. 

PN1719  
I note that in relation to this decision, Mr Ferguson asserts that the 2012 review 
was essentially much narrower in scope and didn't deal with many substantive 
issues, but he has just alluded to the fact that some significant substantive issues 
were, in fact, made during the scope of the 2012 review during these proceedings 
and he has alluded to that, in fact, just earlier this afternoon. 

PN1720  
In the health sector, we have already indicated that it's characterised not just by 
significant amounts of overtime, but it is a sector which generally operates 24 
hours a day, seven days a week, 365 days of the year.  It is, in fact, common for 
all sorts of shift, weekend rates, penalty rates, holiday rates, on-call, overtime, the 
lot, to be paid.  While it is regular and common within the industry for those rates 
to be paid, its application to an individual will vary substantially from roster to 
roster or pay cycle to pay cycle. 

PN1721  
None of these factors have been taken into account by the AiG submissions.  
None of these factors are being addressed by the AiG submissions.  Moreover, as 
referred to by Mr Ferguson, there is deficit in the draft determination that they 
have provided which doesn't provide for the protections that were included in the 
Clerks Award.  Notwithstanding, we note their reviewed amended draft 
determination.  I might, if I think I need to, come back to it, but I am not quite 
sure that I do.  We don't think that still provides the kind of safeguards that would 
be needed in relation to this award. 

PN1722  
The provision of classification descriptors of an award, in this case the Health 
Professionals and Support Services Award, does not constitute evidence of the 
practices within an industry or the sector and they don't indicate any more than 



what can be expected or could be expected in a very generalised fashion of an 
employee employed at the indicated level.  As an example, Mr Ferguson has made 
much of health professionals being professionals and having tertiary 
qualifications, level 1 of the health professionals classifications covers newly 
qualified health professionals.  Some of those are undertaking final clinical 
placements prior to them being able to be registered practitioners with the 
Australian Health Practitioners Regulatory Agency.  So they are not even fully 
qualified.  They are provisionally qualified in terms of their regulation and 
registration. 

PN1723  
They don't undertake supervisory capacity.  They don't have supervisory capacity 
and, in fact, their ability to even make autonomous decisions or practice 
autonomously is limited by their clinical placement and provisional registration 
which is not actually in the modern award.  That's a product of other legislation 
and what I am saying about that is it's an indication that there is actually a lack of 
understanding about what happens in the sector and what applies in the sector and 
what the concept of specialist and professional mean in the context of this award 
for health professionals. 

PN1724  
It is not equitable to the fields, for example, in the water industry in the Water 
Industry Award that they use as an example in their submissions where managers, 
senior employees and specialists have annualised salaries and have regular 
practice within that industry. 

PN1725  
We have also indicated in our submissions that we think the list of awards 
provided by AiG as awards containing annualised salary provisions needed to be 
treated with some degree of scepticism.  They quote the Nurses Award.  I am sure 
this is really about wanting to find something in health and cite that the Nurses 
Award at clause 28.1(b) provides for annualised salaries.  That clause is actually 
the overtime clause.  It provides only that overtime provisions don't apply to 
senior registered nurses at level 4 and 5 which is the top of the registered nurse 
provisions and, in fact, that is a clause that was historically in old awards.  So, 
level 4 and 5 would be directors of nursing, associate directors of nursing, 
managers in the health industry. 

PN1726  
There are, in fact, no provisions in the Nurses Award.  There is only a reference in 
schedule C1, part time holidays provision of the award which is the standard 
clause for the part time public holiday payment and has a reference for 
alternatives for employees who are paid an annualised salary. 

PN1727  
We have detailed the protections that were missing in the Clerks Award and 
missing from the AiG application even though there are draft determinations 
being modelled on the Clerks Award.  But they aren't the only protections ignored 
by the AiG application.  The Water Award variation that is cited in detail granted 
three additional protections not contained in the AiG application to vary the 
Health Professionals Award.  Written advice must be provided by the employer to 



the employee in relation to the commencement date of annualised salary, the 
award level at which the employee is employed and I have heard Mr Ferguson 
today talk about that being an onerous imposition employers because people 
wouldn't be employed in accordance with the level that is contained within this or 
another award. 

PN1728  
They are also required to advise in writing that no disadvantage pertains to the 
employee where the annualised salary is paid compared to award provisions.  
They are significant protections that are ignored by AiG which is another reason 
we object to the insertion of a clause within this award. 

PN1729  
There is evidence relating to other awards in these proceedings in relation to the 
last two days that some of the protections that are included in the awards in those 
provisions and I am going to pass the buck here to Mr Robson when he stands up, 
that includes significant penalty and overtime payments and those awards and the 
application of annualised salaries in those awards in the submissions of the unions 
are, in fact, fraught with problems in those industries which is why they are 
seeking to include additional protections in the Hospital and Retail Awards. 

PN1730  
I don't really have anything else to say about our objection to the inclusion of an 
annualised salary in this award at this time, unless you have any questions, your 
Honours or Commissioner. 

PN1731  
VICE PRESIDENT HATCHER:  No, thank you, Ms Svendsen. 

PN1732  
MS SVENDSEN:  Thank you 

PN1733  
VICE PRESIDENT HATCHER:  Mr Robson. 

PN1734  
MR ROBSON:  Thank you, your Honour.  I might do that for the benefit of our 
friends in Melbourne.  Your Honour, we don't intend to read our reply 
submissions of 18 November, but there are a few points that I do want to stress at 
this time.  AiG's claim seems to turn on two concepts.  Firstly, the inherent merit 
of their claim and the past consideration by the Commission.  On the issue of past 
consideration, essentially the AiG seeks the benefit of the work by other people in 
other award proceedings and expects that to be applied in this case even when 
those decisions are clearly distinguishable as Ms Svendsen has gone through. 

PN1735  
Again, essentially, they are asking for a test case decision without running a test 
case.  There isn't any decision by this tribunal or its predecessors that establishes 
that annualised salaries should be applied generally in awards.  If that is the AiG's 
case, they should run evidence, they should run it on that basis rather than trying 
to float this idea in front of the Commission and sit back and say:  "Yes, this has 



been decided elsewhere, of course this should be in here because there is no 
reason why not."  That is simply not the task set by statute.  There has to be 
evidence that this is necessary.  There has to be evidence that it meets the Modern 
Awards Objective and there has to be evidence that this provides a fair and 
relevant safety net.  None of that has been done. 

PN1736  
We would also ask the Bench to consider the evidence that has been heard earlier 
in these proceedings regarding the Hospital and Restaurants Award where there 
are provisions.  While those awards don't concern health professional employees 
in the health industries or similar types of workplaces, they do cover businesses 
that operate over the full range of a year, like a hospital.  They do cover 
businesses that operate at all times of the day and night, like hospitals do.  They 
are industries with large amounts of overtime and large amounts of variation in 
the hours that are worked. 

PN1737  
We have seen that those provisions are open to abuse in those awards and we see 
nothing in the AiG proposal that would prevent abuse in these awards especially 
where this industry is generally of a 24-hour nature.  Hospitality businesses tend 
not to open every hour of the day, every day of the week, every day of the year, 
whereas hospitals do.  They are inherently susceptible to abuse without the 
appropriate safeguards.  There is no background in the industry of having them 
here and without the evidence, we say that there is no basis for the change to be 
made.  Thank you. 

PN1738  
VICE PRESIDENT HATCHER:  Thank you.  Mr Rizzo. 

PN1739  
MR RIZZO:  Yes, thank you, your Honour.  Just briefly.  Firstly, I suppose the 
submissions of my union colleagues.  Secondly, we obviously oppose this 
application by the AiG to place yet another annualised salary clause.  As we said 
to the Bench this morning, we are already opposed to the Private Sector Clerks 
Award, the Legal Services Award and the Contract Call Centre annualised salaries 
clauses in those awards.  The AiG seeks to replicate the Private Sector Clerks 
Award and up until today was even prepared to remove 17.2(1)(a) which is the 
"no disadvantage to employees".  That has since been retracted by the AiG today, 
but up until today that was their position. 

PN1740  
They are not really interested, in our view, in having the type of annualised 
salaries that protect employees.  They are wanting a minimalist type of clause as 
contained in the Private Sector Clerks Award and, as I say, until today even 
removing one of the few protections in that clause. 

PN1741  
Therefore, we say that, like my union colleagues, that there is only 18 awards out 
of the 122 that have annualised salaries, your Honour.  The Bench in 2008 was 
very reluctant to make this a universal type of entitlement and we say that the AiG 
has not provided any probative evidence or any evidence to suggest or convince 



the Bench that this type of annualised salaries clause should be put in this award.  
It has not done that and the type of clause it wants to place in this award we say is 
inferior compared to the clauses which we have nominated today before the 
Bench such as in the Local Government Award or in the Rail Industry Award.  
They do not seek to replicate those which require consent, which have safeguards 
and which you can terminate. 

PN1742  
Given that they are trying to replicate a clause which have vehemently opposed 
we, with my union colleagues, would ask the Bench not to approve this variation 
to the Health Professionals Award; if the Commission pleases. 

PN1743  
VICE PRESIDENT HATCHER:  Thank you.  Mr Mostafavi, did you want to 
contribute to the debate? 

PN1744  
MR MOSTAFAVI:  Only, your Honours and Commissioner, to note that we again 
support in principle the concept of annualised salaries.  As to the applicability to 
this particular sector, I will leave it to my friends at AiG Group to comment. 

PN1745  
VICE PRESIDENT HATCHER:  Thank you.  Anything in reply, Mr Ferguson? 

PN1746  
MR FERGUSON:  There are two points very quickly.  Firstly, there has been 
some comments from various parties about the fact that the hours worked by such 
employees are not necessarily conducive to annualised salary arrangements.  I just 
note that schedule C of the award identifies a list of health professionals that are 
covered by this award.  It is not exhaustive.  If you can peruse it at any point, 
briefly you can see it is a very diverse group of employees.  I don't think it can 
just be accepted that all of these employees necessarily work day and night and all 
of these sorts of hours that would necessitate large amounts of penalties that are 
applicable to them. 

PN1747  
The other point that I would respond to is just the position that was taken with 
paragraph 4 of our written submissions.  We there identify a list of awards that we 
indicate recognise that certain employees are appropriately remunerated by way of 
an annual salary in satisfaction of various award entitlements that might otherwise 
apply. 

PN1748  
We don't say that they all contain an annualised salary as such.  Some of those 
awards take diverse approaches to this sort of issue.  They might exempt certain 
classifications from the application of particular awards or they might not include 
penalty arrangements that are typical of other awards such as the professional 
employees award because it recognises that with professional employees that 
another approach is required.  Of course, that is coloured in part our thinking why 
health professionals - and there are some obvious overlaps - should have the 
benefit of annualised salary arrangements.  That should be open to their 



employers.  We don't intend to take it any further than that unless there are any 
additional questions. 

PN1749  
VICE PRESIDENT HATCHER:  No, thank you.  I thank the parties for their 
submissions.  Subject to receipt of any further submissions, we will reserve our 
decision and now adjourn. 

ADJOURNED INDEFINITELY [4.28 PM] 
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