
Page 1 of 4 

IN THE FAIR WORK COMMISSION  

Matter No.: AM2016/15 Plain Language re-drafting – Substitution of Public 
Holidays 

Re Application by: "Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union" known as the Australian Manufacturing 
Workers' Union (AMWU) 

 

 

 

 

Submissions of the "Automotive, Food, Metals, Engineering, Printing 
and Kindred Industries Union" known as the Australian 

Manufacturing Workers' Union (AMWU) 

4 Yearly Review of Modern Awards 

COVER SHEET 

 

About the Australian Manufacturing Workers’ Union 

The Australian Manufacturing Workers’ Union (AMWU) is registered as the “Automotive, Food, Metals, 
Engineering, Printing and Kindred Industries Union”.   The AMWU represents members working across major 
sectors of the Australian economy, including in the manufacturing sectors of vehicle building and parts supply, 
engineering, printing and paper products and food manufacture. Our members are engaged in maintenance 
services work across all industry sectors. We cover many employees throughout the resources sector, mining, 
aviation, aerospace and building and construction industries.  We also cover members in the technical and 
supervisory occupations across diverse industries including food technology and construction.  The AMWU has 
members at all skills and classifications from entry level to Professionals holding degrees. 

The AMWU’s purpose is to improve member’s entitlements and conditions at work, including supporting wage 
increases, reasonable and social hours of work and protecting minimum award standards.  In its history the 
union has campaigned for many employee entitlements that are now a feature of Australian workplaces, 
including occupational health and safety protections, annual leave, long service leave, paid public holidays, 
parental leave, penalty and overtime rates and loadings, and superannuation. 
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Introduction 

1. The Australian Manufacturing Workers’ Union (AMWU) makes the following 
Submission to the Fair Work Commission in response to the Statement issued by 
the President 15 March 20181 and Directions issued by Vice President Hatcher 27 
April 2018.2   

2. This submission will address the following issues: 

a. The accuracy of the list of substitution clauses referred to in paragraph 
[10] of the President’s Statement 15 March 2018 [2018] FWC 1501. 

b. Whether an award term permitting substitution by majority agreement 
excludes the NES, within the meaning of s.55(1). 

The accuracy of the list of substitution clauses  

3. The AMWU submits that the Manufacturing and Associated Industries and 
Occupations Award 2010 and the Food, Beverage and Tobacco Manufacturing 
Award 2010 should not be included in the list. 

4. These two Awards contain clauses which require majority agreement as a 
requirement for implementing a substitution of public holidays.  However, they 
also require individual agreement before the substitution is finally implemented.   

5. The Manufacturing Award contains the following clause specifically allowing for 
the facilitation by majority agreement or individual agreement: 

“44.2 Substitution of certain public holidays by agreement at the 

enterprise 

 

(a) By agreement between the employer and the majority of employees in 

the enterprise or part of the enterprise concerned, an alternative day may be 

taken as the public holiday instead of any of the prescribed days. 

(b) An employer and an individual employee may agree to the employee 

taking another day as the public holiday instead of the day which is being 

observed as the public holiday in the enterprise or part of the enterprise 

concerned.” 

6. The Manufacturing Award also contains the following requirements to implement 
the facilitation at clause 8.3: 

“8.3 Facilitation by majority or individual agreement 

 

(a) The following facilitative provisions can be utilised by agreement between 

the employer and the majority of employees in the workplace or a section or 

sections of it, or the employer and an individual employee: 

                                                        
1 [2018] FWC 1501 
2 Directions 27 April 2018 

https://www.fwc.gov.au/documents/decisionssigned/html/2018fwc1501.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwc1501.htm
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-dirs-270418.pdf
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Clause number Provision 

14.4(j) Period for casual election to convert 

34.1(b) Payment of wages 

36.2(b) Ordinary hours of work for day workers on 
weekends 

36.2(c)  Variation to the spread of hours for day workers 

36.5(a) Methods of arranging ordinary working hours 

37.2 Variation to the spread of hours for shift workers 

38.1(b) Working in excess of five hours without a meal 
break 

44.2 Substitution of public holidays 

 (b) Where agreement is reached between the employer and the majority of 

employees in the workplace or a section or sections of it to implement a 

facilitative provision in clause 8.3(a), the employer must not implement that 

agreement unless: 

 

(i) agreement is also reached between the employer and each 

individual employee to be covered by the facilitative provision; and 

 

(ii) the agreement reached is kept by the employer as a time and wages 

record. 

 

(c) Where no agreement has been sought by the employer with the majority of 

employees in accordance with clause 8.3(b), the employer may reach 

agreement with individual employees in the workplace or a section or sections 

of it and such agreement binds the individual employee provided the 

agreement reached is kept by the employer as a time and wages record and 

provided the agreement is only with an individual employee or a number of 

individual employees less than the majority in the workplace or a section or 

sections of it.” (emphasis added) 

7. This effect of paragraph 8.3(b)(i) is that individual agreement is necessary for the 
substitution to be given effect.  In this context, the majority agreement is simply a 
safeguard requirement to ensure that there is a workplace wide democratic 
process where workers can discuss their workplace entitlements and rights prior 
to voting about whether or not the substitution is to occur.  Individual agreement 
is still required in order for the substitution to be given effect in relation to any 
employee. 

8. Similar identical clauses (except for numbering) exist in the Food, Beverage and 
Tobacco Manufacturing Award 2010. 

9. Therefore, these two awards should not be included in the Commission’s list, 
which identifies Awards which allow for majority agreement. 
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Whether an award term permitting substitution by majority agreement 
excludes the NES, within the meaning of s.55(1) 

10. The AMWU submits that an award term permitting substitution by majority 
agreement does not exclude the NES. 

11. There are no specific provisions of Division 10 which would be excluded by a 
majority agreement to substitute a public holiday for the purposes of the Award 
entitlements to penalty rates and other loadings. 

12. In relation to s.114, the existence of the majority agreement provision would 
weigh against an employee refusal of a request to work being reasonable and 
weigh in favour of a request to work on a public holiday being reasonable. 

13. Although a majority agreement to substitute is not specifically mentioned at s.114, 
there are a number of relevant paragraphs.  In particular, s.114(4)(c), (d), (f), (g) 
and (h). 

14. The existence and exercise of a process of obtaining majority agreement would 
mean that the employee could reasonably expect that the employer might request 
that they work on the public holiday, which is a factor at s.114(4)(c). 

15. The existence and exercise of a process of obtaining majority agreement would 
mean that the employee would therefore be entitled to compensation in the form 
of a substitute public holiday, being an alternative day off, or an alternative day 
which attracts the public holiday award penalties, which is a factor at s.114(4)(d). 

16. The existence and exercise of a process of obtaining majority agreement would 
mean that the employee and the employer would have both given a level of notice 
in advance of the public holiday, which would be a factor for consideration at 
s.114(f) and (g). 

17. The existence and exercise of a process of obtaining majority agreement would 
also be another relevant factor which can be taken into account under s.114(4)(h) 
if the Commission finds it is not relevant to the other factors indirectly by its form 
and nature. 

18. The effect of the existence and exercise of a process obtaining majority agreement 
to substitute a public holiday does not exclude any part of the entitlement to 
refuse an unreasonable request to work on a public holiday. 

19. There is always the possibility that an employee may refuse the request because 
despite the majority agreement, the request is still unreasonable and they will be 
entitled to the payment for absence on the public holiday under s.116.  An 
employee may have personal circumstances, including family responsibilities 
which will also need to be taken into account in determining whether or not a 
request to work or a refusal to work is reasonable.3   

17 May 2018  

                                                        
3 Section 114(4)(b) of the Fair Work Act 2009 


