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1. The statement of the Full Bench of the Fair Work Commission (Full Bench) dated 21 August 2017 

(Statement) relates to proposed clause E.1(c) which deals with an employer’s ability to deduct money 

due to an employee on termination where the employee fails to give the required period of notice. 

2. In particular, the Full Bench has invited interested parties to lodge written submissions addressing 

the questions of: 

(a) Whether clause E.1(c), either wholly or insofar as it deals with NES entitlements, is a type 

of provision which may be validly included in a modern award under the relevant provisions 

of the FW Act, including but not limited to ss. 55, 118, 139 and 142. 

(b) To the extent that the Commission has power to include a provision of the nature of clause 

E.1(c) in a modern award, whether as a matter of merit such a provision is necessary to 

achieve the modern awards objective in accordance with the requirement in s. 138. 

3. The intended effect of Clause E.1(c) is to enable an employer to withhold monies due on termination 

equivalent to the amount the employee would have earned for the period of notice less an amount 

for any notice actually given.1 

4. Clause E.1 can be found at paragraph 93 of the Full Bench Statement dated 20 July 2017 and reads: 

If an employee fails to give the period of notice required under paragraph (a), the employer 
may deduct from any money due to the employee on termination (under this award or the 
National Employment Standards NES), an amount not exceeding the amount that the 
employee would have been paid in respect of the period of notice not given. 

The issue was ventilated and considered in the making of modern awards 

5. On 28 March 2008 the then Minister for Employment and Workplace Relations signed an award 

modernisation request (Request) pursuant to s.576C(1) of the Workplace Relations Act 1996 (WR 

Act). SS 576J to 576T of the WR Act regulated the content of modern awards in a manner broadly 

consistent with the relevant provisions of the Act and of note the Request provides that in certain 

circumstances modern awards may include provisions which interact with proposed National 

Employment Standards.2 The proposed National Employment Standards (Proposed Standards) 

were released on 16 June 20083 and, for the purpose of this matter, are not materially different to 

the statutory provisions that now appear in the Act.  

6. The Proposed Standards related to the following matters: 

(a) Maximum weekly hours (Division 3);  

(b) Requests for flexible working arrangements (Division 4);  

                                                 
1 [2008] AIRCFB 1000 at [54]. 
2 Request cll. 25 – 40.  
3 See here. 

https://www.fwc.gov.au/documents/decisionssigned/html/2017fwcfb3745.htm
https://www.fwc.gov.au/documents/awardmod/download/nes.pdf
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(c) Parental leave and related entitlements (Division 5);  

(d) Annual leave (Division 6);  

(e) Personal/carer’s leave and compassionate leave (Division 7);  

(f) Community service leave (Division 8);  

(g) Long service leave (Division 9);  

(h) Public holidays (Division 10);  

(i) Notice of termination and redundancy pay (Division 11);  

(j) Fair Work Information Statement (Division 12).  

7. An amended Award Modernisation Request (Amended Request) was issued on 17 June 2008 that 

specifically dealt with the interaction of modern awards with these Proposed Standards. 

8. Of note, paragraph 33 of the Amended Request Stated: 

The NES provides that particular types of provisions are able to be included in modern 
awards even though they might otherwise be inconsistent with the NES. The 
Commission may include provisions dealing with these issues in a modern award. The NES 
allows, but does not require, modern awards to deal with, among other things: 

• provision for loadings to be paid to school-based trainees and school-based 
apprentices in lieu of certain entitlements; 

• averaging of hours of work; 

• cashing out of paid annual leave – provided that modern awards contain a 
prohibition on undue influence or undie pressure and require payment pf cashed out 
leave at full value; 

• the taking of paid annual leave; 

• particular circumstances in which an employee may be required to take paid annual 
leave; 

• cashing out of paid personal/carer’s leave – provide that modern awards contain a 
prohibition on undue influence or undue pressure and require payment of cashed 
out leave at full value; 

• the kind of evidence required to be provided by an employee when taking paid 
personal/carer’s leave, unpaid carer’s leave or compassionate leave; 

• substitution of public holidays; and 

• the amount of notice an employee may be required to provide when terminating their 
employment (emphasis added). 
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9. It is apparent that this was not intended to be an exhaustive list and this is an issue explored further 

in this submission under the heading “Statutory Context”. 

10. During the award modernisation process the former Australian Industrial Relations Commission 

(AIRC) developed a considered view about whether an employer should have the ability to deduct 

money due to an employee on termination where the employee fails to give the required period of 

notice within the context of the statutory framework and Amended Request.  

11. Relevant to this issue, the Australian Chamber submission dated 10 October 2008 sought for modern 

awards to express more clearly an employer's ability to deduct amounts owing from termination 

payments, stating: 

118.  ACCI welcomes the re-inclusion of the reciprocal notice provisions in awards, and 
a clarification of an issue which has concerned employers in recent years. 

119. It is appropriate that: 

a. There be a single formulation of this clause which is applied consistently to 
all modern awards. 

b. The form of this clause is based on the 1984 TCR provision. 

120. There is one wording issue which we will request the Full Bench to address: that is 
to provide greater exactitude on precisely which monies can be the subject of a 
relevant deduction. 

121. Our specific concern is that the clause make unambiguously clear that employer 
can deduct pay in lieu of employee notice from all monies owing on termination, 
including any payments under the NES, any payments under the award, and any 
wages or other payments owing. On this basis, the provision could be redrafted in 
the following form into all modern awards: 

  13.2 Notice of termination by an employee: 

 The notice of termination required to be given by an employee is 
the same as that required of an employer except that there is no 
requirement on the employee to give additional notice based on the 
age of the employee concerned. If an employee fails to give the 
required notice the employer has the right to withhold pay from any 
and all monies owing to the employee on termination (whether 
payable under this award, the NES, or otherwise), to a maximum 
amount equal to the amount the employee would have received 
under the terms of the NES. 

12. As noted in the excerpt above, the Australian Chamber advanced submissions seeking the inclusion 

of a clause of a form based on the 1984 Termination Change and Redundancy Case (TCR Case).4  

In that case, the then Full Bench of the Australian Conciliation and Arbitration Commission found as 

follows in considering and rejecting the ACTU arguments that the same periods of notice required of 

employers should not apply to notice by employees: 

                                                 
4 (1984) 8 IR 34; Moore J, President, Maddern J Deputy President and Brown Commissioner, 2 August 1984, Print F6230.   

http://www.airc.gov.au/awardmod/databases/metal/Submissions/ACCI_submission_ed.pdf
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However, notwithstanding the ACTU arguments we are not prepared, except to a limited 
extent, to provide for different periods of notice by employer and employee. In particular, we 
are concerned at the possible consequences for small firms of a loss of employees with long 
service and the requirement for such employers to find another employee. We have decided 
that an employee should be required to give the additional notice based on years of service 
but that it would not be appropriate to require increased notice from the employee based on 
age.5 

13. While the concept of being able to deduct monies for notice of termination had been an earlier feature 

of some awards, this decision was to solidify a long standing basis for the inclusion of common 

provisions in awards. 

14. The Australian Capital Territory Chamber of Commerce and Industry also made submissions on this 

issue during award modernisation stating: 

12. We note that sub-clause14.2 “Notice of termination by an employee” provides that 
“...the employer has the right to withhold pay to a maximum amount equal to the 
amount the employee would have received under the terms of the NES.” This could 
be a problematic provision, as “the amount the employee would have received 
under the terms of the NES” could conceivably include employee entitlements 
including payment for unused Annual Leave.  

13.  This provision means that (if the employee fails to give notice) the employer has the 
right to withhold all of the employee’s Annual Leave entitlements, without any 
limitation to a finite number of weeks’ payment.  

Recommendation1 

14.  We therefore recommend that a modified form of the provision be adopted (based 
on the model proposed by ACCI):  

14.2 Notice of termination by an employee:  

The notice of termination required to be given by an employee is the same as that 
required of an employer except that there is no requirement on the employee to give 
additional notice based on the age of the employee concerned. If an employee fails 
to give the required notice the employer has the right to withhold pay from any and 
all monies owing to the employee on termination (whether payable under this award, 
the NES, or otherwise), to a maximum amount equal to the amount the employee 
would have received under the terms of the NES if the employee had continued in 
employment for the balance of the required period of notice. 

15. These submissions were contested by the SDA during Post-Exposure Draft Consultations on 5 

November 20086 with the SDA providing a written statement which was marked as Exhibit #SDA15. 

That Exhibit stated: 

                                                 
5 (1984) 8 IR 34; Moore J, President, Maddern J Deputy President and Brown Commissioner, 2 August 1984, Print F6230, p. 20 
6 PN3688 

http://www.airc.gov.au/awardmod/databases/metal/Submissions/ACCI_submission_ed.pdf
http://www.airc.gov.au/awardmod/databases/metal/Transcripts/051108AM20082_12.pdf
http://www.airc.gov.au/awardmod/databases/retail/Exhibits/20081105_SDA_15.pdf
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The SDA proposes that the second sentence of Clause 14.2 be deleted. Both ACCI at paras 
118 to 121 and ACT CCI at paras 12 to 14 propose amendments to Clause 14.2 to 
strengthen the power of an employer to take money away from an employee. 

The Commission should remove from Clause 14.2 any capacity for an employer to act as 
prosecutor judge and executioner. 

If there is an allegation by an employer that an employee has failed to comply with the notice 
of termination provisions, then those allegations can only be dealt with by a court. 

All other alleged breach of award matters must be dealt with by a court. 

There is no pressing reason why the Commission should attempt to provide in any Modern 
Award a provision creating a right for employers to take money from a worker who has been 
alleged to have breached the Modern Award, when no similar rights are created for 
employees to take money from their employer in circumstances where the employer is 
alleged to have breached the award. 

The provision in Clause 14.2 would appear on its face to breach the constitutional doctrine 
of "separation of powers". The Boilermakers Case is still relevant. 

16. These contested positions were considered by the Full Bench of the AIRC in its 19 December 2008 

Decision in which it found: 

[53]  A number of matters arose during the exposure draft consultations concerning the 
termination of employment provision. The first concerns the draft provision for 
withholding of monies by the employer should the employee fail to give the required 
notice of termination. The draft provision is as follows: 

“Notice of termination by an employee 

The notice of termination required to be given by an employee is the same 
as that required of an employer except that there is no requirement on the 
employee to give additional notice based on the age of the employee 
concerned. If an employee fails to give the required notice the employer 
has the right to withhold pay to a maximum amount equal to the amount the 
employee would have received under the terms of the NES.” 

[54]  It was submitted that the provision is unclear and requires redrafting. We agree. The 
redrafted clause will permit the employer to withhold monies due on termination 
equivalent to the amount the employee would have earned for the period of notice 
less an amount for any notice actually given. It is appropriate that the employer 
should only have the right to withhold monies due to the employee under the award 
or the NES. The redrafted clause is: 

If an employee fails to give the required notice the employer may withhold 
from any monies due to the employee on termination under this award or 
the NES, an amount not exceeding the amount the employee would have 
been paid under this award in respect of the period of notice required by 
the clause less any period of notice actually given by the employee. 

17. The Australian Chamber is unable to find any evidence that this clause was contested during the 

subsequent review of modern awards required by the Fair Work (Transitional Provisions and 

Consequential Amendments) Act 2009 (2012 Review).  
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18. Item 6 of Schedule 5 of the Fair Work (Transitional Provisions and Consequential Amendments) Act 

2009 required the Commission to consider whether the modern awards achieved the modern awards 

objective and were operating effectively, without anomalies or technical problems arising from the 

Part 10A award modernisation process. 

19. The absence of a contest over the inclusion of this provision during the 2012 Review is unsurprising 

given that Australian Chamber does not consider that the inclusion of the clause gives rise to any 

anomaly or technical problem arising from award modernisation and nor does it appear that merit 

based arguments were advanced by any industrial party to establish that a variation was necessary 

to achieve the modern awards objective.   

20. Instead, removal of the clause would give rise to an inherent unfairness as recognised by the 

Australian Conciliation and Arbitration Commission which expressed concern “at the possible 

consequences for small firms of a loss of employees with long service and the requirement for such 

employers to find another employee”. The continuation of a clause of this nature is, in the Australian 

Chamber’s submission, necessary to ensure that the awards, together with the NES, provide a fair 

and relevant safety net.7 

The statutory context 

21. Award provisions giving an employer the ability to deduct money due to an employee on termination 

where the employee fails to give the required period of notice (reciprocal to that required of the 

employer8) have survived as a feature of the awards system well beyond 1984 despite numerous 

changes to the statutory context, and provisions governing the making, variation and review of 

awards. In 1997 and following the introduction of the Workplace Relations Act 1996 (Cth)(WR Act) 

the Australian Industrial Relations Commission (AIRC) reviewed the model provisions arising from 

the TCR Case (TCR Standard) and decided to remove non-allowable elements from the termination 

and redundancy model clauses yet this capacity survived.9 A further major review of the TCR 

Standard by the AIRC in 2004 also preserved this capacity.10 

22. The NES are contained within Part 2-2 of the Act and notice of termination and redundancy pay 

which is dealt with in Subdivision A of Division 11 of that Part. The Explanatory Memorandum to the 

Act explained the proposed changes to the termination provisions in the NES as follows: 

Notice of termination and redundancy pay: the NES will provide for written notice of 
termination and redundancy pay. The current provision for notice of termination is 
provided under the WR Act but through provisions separate to the Standard. The 
substantive change under the proposed reforms is for the employer's notice to be in 
writing. The NES provides a new entitlement to redundancy pay, depending on the level of 
continuous service by an employee. This NES does not apply to employees of a small 

                                                 
7 (1984) 8 IR 34; Moore J, President, Maddern J Deputy President and Brown Commissioner, 2 August 1984, Print F6230, p. 20 
8 Save for no requirement for an additional week’s notice based on employee age.  
9 Re Award Simplification Decision; Re The Hospitality Industry – Accommodation, Hotels, Resorts and Gaming Award 1995 (1997) 75 IR 272 – Giudice J 
President, Ross VP, McIntyre VP, MacBean SDP and McDonald C, Decision issued 23 December 1997, Print P7500 
10 Redundancy Case, D Giudice J, Ross VP, Smith C and Deegan C Decision, 26 March 2004, PR032004. 
 

https://www.fwc.gov.au/documents/decisionssigned/html/PR032004.htm
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business. Modern awards may include industry specific redundancy entitlements. These        
entitlements will provide more comprehensive protection for employees (emphasis added).11 

23. This suggests that there was no change proposed to the substance of termination provisions relative 

to the previous Workplace Relations Act 1996 that would have the effect that terms in industrial 

instruments enabling an employer to deduct money due to an employee on termination, where the 

employee fails to give the required period of notice, would fall foul of the new statutory context.  

24. Notwithstanding this, the Commission has asked whether clause E.1(c), either wholly or insofar as it 

deals with NES entitlements, is a type of provision which may be validly included in a modern award 

under the relevant provisions of the FW Act, including but not limited to ss. 55, 118, 139 and 142. 

This question requires a consideration of the statutory basis upon which clause E.1(C) may be 

included in modern awards. 

25. S. 136 in Division 3 of the Act provides a structure through which this question can be approached 

and states: 

What can be included in modern awards 

Terms that may or must be included 

             (1)   A modern award must only include terms that are permitted or required by: 

(a)   Subdivision B (which deals with terms that may be included in modern 
awards); or 

(b)   Subdivision C (which deals with terms that must be included in modern 
awards); or 

(c)   section 55 (which deals with interaction between the National Employment 
Standards and a modern award or enterprise agreement); or 

                      (d)   Part 2-2 (which deals with the National Employment Standards). 

Note 1: Subsection 55(4) permits inclusion of terms that are ancillary or incidental to, or that 
supplement, the National Employment Standards. 

Note 2: Part 2-2 includes a number of provisions permitting inclusion of terms about 
particular matters. 

Terms that must not be included 

             (2)   A modern award must not include terms that contravene: 

(a)   Subdivision D (which deals with terms that must not be included in modern 
awards); or 

(b)   section 55 (which deals with the interaction between the National 
Employment Standards and a modern award or enterprise agreement). 

Note: The provisions referred to in subsection (2) limit the terms that can be included in 
modern awards under the provisions referred to in subsection (1). 

                                                 
11 Explanatory Memorandum, para 26. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s26.html#subsection
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s26.html#subsection
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s26.html#subsection
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26. S. 139 in Subdivision B entitled ‘Terms that may be included in modern awards’ provides:  

(1)  A modern award may include terms about any of the following matters:  

(a)   minimum wages (including wage rates for junior employees, employees 
with a disability and employees to whom training arrangements apply), and:  

                          (i)   skill-based classifications and career structures; and  

                  (ii)   incentive-based payments, piece rates and bonuses;  

 (b)   type of employment, such as full-time employment, casual employment, regular 
part-time employment and shift work, and the facilitation of flexible working 
arrangements, particularly for employees with family responsibilities;  

(c)   arrangements for when work is performed, including hours of work, rostering, notice 
periods, rest breaks and variations to working hours;  

(d)   overtime rates;  

  (e)   penalty rates, including for any of the following:  

                          (i)   employees working unsocial, irregular or unpredictable hours;  

   (ii)   employees working on weekends or public holidays;  

(iii)   shift workers;  

                       (f)   annualised wage arrangements that:  

(i)   have regard to the patterns of work in an occupation, industry or enterprise; 
and  

(ii)   provide an alternative to the separate payment of wages and other 
monetary entitlements; and  

(iii)   include appropriate safeguards to ensure that individual employees are not 
disadvantaged;  

(g)   allowances, including for any of the following:  

(i)   expenses incurred in the course of employment;  

(ii)   responsibilities or skills that are not taken into account in rates of pay;  

(iii)   disabilities associated with the performance of particular tasks or work in 
particular conditions or locations;  

(h)   leave, leave loadings and arrangements for taking leave;  

(i)   superannuation;  

(j)   procedures for consultation, representation and dispute settlement.  

27. It is not apparent that proposed clause E.1(c) which deals with an employer’s ability to deduct money 

due to an employee on termination where the employee fails to give the required period of notice 

falls within the list of matters identified in section 139. 

28. It is also clear that the provision is neither an outworker term or an industry specific redundancy 

scheme pursuant to ss. 140 and 141 in Subdivision B. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s702.html#penalty
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29. S. 142 in Subdivision B entitled ‘Incidental and machinery terms’ does however provide as follows: 

Incidental and machinery terms 

Incidental terms 

(1)   A modern award may include terms that are: 

(a)   incidental to a term that is permitted or required to be in the modern award; 
and 

(b)   essential for the purpose of making a particular term operate in a practical 
way. 

Machinery terms 

(2)   A modern award may include machinery terms, including formal matters (such as a 
title, date or table of contents). 

30. This a point we will return to below. 

31. The NES are contained within Part 2-2 of the Act and notice of termination and redundancy pay 

which is dealt with in Subdivision A of Division 11 of that Part. In particular, s 117 sets out the 

requirement for an employer to provide for notice of termination or payment in lieu of termination but 

does not create any binding obligations with regard to the notice of termination that an employee 

would be required to provide. However of note, s. 118 of the Act provides: 

Modern awards and enterprise agreements may provide for notice of termination by 
employees 

A modern award or enterprise agreement may include terms specifying the period of notice 
an employee must give in order to terminate his or her employment. 

32. Clauses to this effect have been included in modern awards and the instruments that pre-dated them. 

In the Australian Chamber’s submission, it is apparent that clause E.1(c) is a term which is incidental 

or ancillary to the terms of the award which require an employee to give notice of termination as it 

stipulates the consequences arising in circumstances where an employee does not comply with the 

term specifying the period of notice an employee must give in order to terminate his or her 

employment. Relevantly, s. 142 does enable modern awards to include terms that are: 

(a)   incidental to a term that is permitted or required to be in the modern award; and 

(b)   essential for the purpose of making a particular term operate in a practical way. 

33. It is necessary that a provision mandating a requirement for employees to provide a specific period 

of notice operates in a practical way and a clause which deals with an employer’s ability to deduct 

money due to an employee on termination where the employee fails to give the required period of 

notice is essential for this purpose.  

34. This is supported by the findings of the Australian Conciliation and Arbitration Commission in the 

TCR Decision, subsequent reviews of the TCR standard by the AIRC and the AIRC decision to 

include a provision of this nature on a considered basis when making the modern awards.  
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35. We see no basis for the current Full Bench to depart from this long established and well considered 

approach. 

36. The remaining issue to examine is the relevance of s. 55 of the Act which deals with the ‘Interaction 

between the National Employment Standards and a modern award or enterprise agreement’ and 

provides: 

National Employment Standards must not be excluded 

(1) A modern award or enterprise agreement must not exclude the National 
Employment Standards. 

Terms expressly permitted by Part 2-2 or regulations may be included 

(2) A modern award or enterprise agreement may include any terms that the award or 
agreement is expressly permitted to include: 

(a) by a provision of Part 2-2 (which deals with the National Employment 
Standards); or 

(b) by regulations for the purposes of section 127. 

Note:  In determining what is permitted to be included in a modern award or enterprise 
agreement by a provision referred to in paragraph (a), any regulations made for the 
purpose of section 127 that expressly prohibit certain terms must be taken into 
account.  

(3) The National Employment Standards have effect subject to terms included in a 
modern award or enterprise agreement as referred to in subsection (2). 

Note: See also the note to section 63 (which deals with the effect of averaging 
arrangements). 

Ancillary and supplementary terms may be included 

(4) A modern award or enterprise agreement may also include the following kinds of 
terms: 

(a) terms that are ancillary or incidental to the operation of an entitlement of an 
employee under the National Employment Standards; 

(b) terms that supplement the National Employment Standards; 

but only to the extent that the effect of those terms is not detrimental to an employee 
in any respect, when compared to the National Employment Standards. 

Note 1: Ancillary or incidental terms permitted by paragraph (a) include (for example) terms: 

(a) under which, instead of taking paid annual leave at the rate of pay required 
by section 90, an employee may take twice as much leave at half that rate 
of pay; or 

(b) that specify when payment under section 90 for paid annual leave must be 
made. 

Note 2:  Supplementary terms permitted by paragraph (b) include (for example) terms: 
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(a) that increase the amount of paid annual leave to which an employee is 
entitled beyond the number of weeks that applies under section 87; or 

(b) that provide for an employee to be paid for taking a period of paid annual 
leave or paid/personal carer’s leave at a rate of pay that is higher than the 
employee’s base rate of pay (which is the rate required by sections 90 and 
99). 

Note 3: Terms that would not be permitted by paragraph (a) or (b) include (for example) 
terms requiring an employee to give more notice of the taking of unpaid parental 
leave than is required by section 74. 

Enterprise agreements may include terms that have the same (or substantially the same) 
effect as provisions of the National Employment Standards. 

(5) An enterprise agreement may include terms that have the same (or substantially the 
same) effect as provisions of the National Employment Standards, whether or not 
ancillary or supplementary terms are included as referred to in subsection (4). 

Effect of terms that give and employee the same entitlement as under the National 
Employment Standards 

(6) To avoid doubt, if a modern award includes terms permitted by subsection (4), or an 
enterprise agreement includes terms permitted by subsection (4) or (5), then, to the 
extent that the terms give an employee an entitlement (the award or agreement 
entitlement) that is the same as an entitlement (the NES entitlement) of the 
employee under the National Employment Standards: 

(a) those terms operate in parallel with the employee’s NES entitlement, but 
not so as to give the employee a double benefit; and 

(b) the provisions of the National Employment Standards relating to the NES 
entitlement apply, as a minimum standard, to the award or agreement 
entitlement. 

Note: For example, if the award or agreement entitlement is to 6 weeks of paid annual 
leave per year, the provisions of the National Employment Standards relating to the 
accrual and taking of paid annual leave will apply, as a minimum standard to 4 
weeks of that leave. 

  Terms permitted by subsection (4) or (5) do not contravene subsection (1). 

(7) To the extent that a term of a modern award or enterprise agreement is permitted 
by subsection (4) or (5), the term does not contravene subsection (1). 

Note: A term of a modern award has no effect to the extent that it contravenes this section 
(see section 56). An enterprise agreement that includes a term that contravenes this 
section must not be approved (see section 186) and a term of an enterprise 
agreement has no effect to the extent that it contravenes this section (see section 
56). 

37. It is clear that terms specifying the period of notice an employee must give in order to terminate his 

or her employment are expressly permissible by s.118 of the Act which forms a part of the NES. The 

form of these clauses is not prescribed within the NES and as such 118 cannot be said to give rise 
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to an entitlement in itself and nor can an obligation arising under an award of the nature set out in 

clause E.1(c) be properly characterised as an ‘entitlement of an employee’.  

38. It is more properly described as an obligation within an award that is permissible by the NES. The 

consequence is that clause E.1(c) cannot be said to be a term “ancillary or incidental to the operation 

of an entitlement of an employee under the National Employment Standards” as provided for in 

section 55(4). It is also not apparent that a question of supplementation arises. It can be drawn from 

this that s 55(4) is not enlivened in the current context.  

39. The Commission has also asked that to the extent that the Commission has power to include a 

provision of the nature of clause E.1(c) in a modern award, whether as a matter of merit such a 

provision is necessary to achieve the modern awards objective in accordance with the requirement 

in s. 138. 

40. Consistent with our earlier statements in this submission, removal of the clause would give rise to 

an inherent unfairness as recognised by the Australian Conciliation and Arbitration Commission 

which expressed concern “at the possible consequences for small firms of a loss of employees with 

long service and the requirement for such employers to find another employee”. The continuation of 

a clause of this nature is, in the Australian Chamber’s submission, necessary to ensure that the 

awards, together with the NES, provide a fair and relevant safety net.12 

41. In the Australian Chamber’s view, the provision may lawfully be included in awards, was subject to 

consideration by the Full Bench or the AIRC which decided upon its inclusion. Any party seeking a 

substantive variation would need to advance a merit based argument founded on probative evidence 

and change(s) of circumstance/merit.  

42. It is timely to reflect on the nature of these proceedings as expressed in the statement issued by the 

Full Bench in September 2015 which noted that “[t]he plain language draft is not intended to change 

the substantive legal effect of any award term”.13 This position was reconfirmed in a Statement of 13 

December 2016, the Commission noting that “We wish to make it clear that the re-drafting process 

is not intended to change the legal effect of a provision.”14  

43. This sentiment is also reflected in the Plain Language Guidelines which provide “[t]he aim of plain 

language drafting is to make the award as simple and easy to understand as possible without taking 

away from precision or omitting necessary information or unintentionally changing the legal effect of 

the award”.15 

                                                 
12 (1984) 8 IR 34; Moore J, President, Maddern J Deputy President and Brown Commissioner, 2 August 1984, Print F6230, p. 20 
13 [2015] FWC 6555, para 14.   
14 [2016] FWCFB 8932   
15 Fair Work Commission Guidelines, Plain language drafting of modern awards, para 2.2.  


