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17 November 2016 
    
President Ross 
Fair Work Commission 
Level 8, 80 William Street 
Sydney NSW 2000 
 
By email: amod@fwc.gov.au 
 
 
Dear President, 
 
4 yearly review of modern awards – Plain language re-drafting – Guidelines (AM2016/15) 
D 2016/126 
 
We refer to the above proceedings and to Statement issued 4 November 2016 calling for 
written submissions in response to the Guidelines for Plain Language Drafting of Modern 
Awards published on 9 November 2016 ('the  Guidelines'). We submit the following in relation 
to the Guidelines. 
 
The Guidelines state at clause 1.4: 

 
The aim of plain language drafting is to make the document as simple and easy to understand as 
possible without taking away from precision or omitting necessary information or changing the 
legal effect of the document.  

 
However, we are informed that, in practice, the goal of simplicity has taken precedence over 
retaining the legal effect in some instances during the plain language re-drafting of the 
Pharmacy Industry Award 2010. In some cases, this has occurred even where parties have 
consented to retaining existing language due to the interpretation and legal effect issues 
presented by a proposed plain language re-draft.  

 
Hence, the Guidelines should make clear that the plain language re-drafting process should 
never introduce interpretation issues or result in a change to the legal effect of the award. The 
objective of preserving the legal effect must take absolute precedence over the goal of making 
awards simple and easy to understand.  

 
The 2012 interim review was conducted to address ambiguities and 
technical issues arising from the award modernisation process.  Ambiguity 
and technical issues could arise again as a result of the plain language 
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process if not conducted properly, requiring a further technical review process.  This risk could 
be minimised by taking into account the views of interested parties in the current process and 
avoiding changes to the legal effect of awards. 
 
We are concerned also that failing to accord to the above could lead to a weakening of 
employee protections in awards. We are informed that issues of this nature have already 
arisen in the plain language re-drafting of the Pharmacy Industry Award 2010, for example, in 
relation to the definition of casual employment under that award. 
 
We submit that there also needs to be a clear process for ensuring all substantive changes to 
the legal effect of awards are put to a merits case and affected parties are allowed a chance to 
be heard. This is particularly important where the change to a standard clause in one award 
may be implemented in other awards. 
 
Yours sincerely, 

 
James Fleming 
Legal and Industrial Officer 
Australian Council of Trade Unions 


