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SUBMISSIONS OF THE ACTU IN REPLY 

 

1. These submissions are made in response to the Statement and Directions [2017] FWCFB 5367 

and the submissions of other parties. 

2. The submissions of Australian Property Services Association (Queensland), the Real Estate 

Salesperson’s Association and the Real Estate Employer’s Federation appear to be more 

relevant to Issue 2 identified in the decision [2017] FWCFB 5258 of 18 October 2017 (“the 

Decision”) and the award specific consideration of that issue, rather than Issue 1.   On that 

basis, we do not reply to those submissions at this point but may wish to do so if and when 

Issue 2 falls for determination. 

3. The submissions to which re reply herein are those filed by the Australian Industry Group (“Ai 

Group”), Australian Business Industrial & the NSW Business Chamber (“ABI”), the National 

Road Transport Association (“NatRoad”) and Master Electricians Australia (“MEA”).  

 

Scope of clause E.1 (a) 

4. MEA appear either to not appreciate or not accept that the Decision has determined that the 

sole pathway for clause E(1)(c) being permitted in a modern award is as a term that satisfies 

section 142 as term that incidental to a term that is permitted by section 118.   Section 118 

does not permit terms in modern awards that relate to employees to which section 118 itself 

does not apply.   The submission should be rejected. 

5. Paragraphs 24-25 of NatRoad’s submissions attempt to put a gloss on the unambiguous 

phrase “This Division does not apply..” in the wording of section 123, through resort to the 

Explanatory Memorandum to the Fair Work Bill.  It is unpersuasive submission and ought not 

be accepted.  Interpretation of legislation should be based on the text of the legislation 

considered in context.  Section 123 is part of the National Employment Standards which, as 
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we pointed out at paragraph 29(1) of our prior submissions, must be construed as provisions 

to benefit employees.  It is entirely repugnant to that construction to suggest that the National 

Employment Standards would authorise an employee being required to give notice of their 

termination (let alone face a penalty for failing to do so) in circumstances where their 

employer would be under no obligation to provide such notice.    

6. Paragraph 26 of NatRoad’s submissions suggests that section 123 need not provide any 

relevant exclusion because the contractual features of the particular employment of the 

excluded employees is such as to exclude the need for normal notice provisions to be given 

on either side.  However, it is to be noted that employees employed under arrangements to 

which paragraphs (b) and (d) of subsection 123(1) apply may conceivably terminate their 

employment earlier than the “automatic” termination provisions of their contract might 

specify.   In such circumstances and absent the exclusion, clause (E)(1)(a) would still have some 

work to do notwithstanding the features of the contractual relationship.   Accordingly, the 

exclusion should be given effect to. 

Deleting the word “written” from clause E.1(a) 

7. MEA’s submission on this issue are more appropriately considered if and when Issue 2 falls 

for determination.   It should be noted that nothing is advanced by MEA to suggest that 

deletion of the word “written” would prevent E(1)(c) from being considered in any 

circumstances.   

 

Employees under 18 years of age 

8. MEA’s submission is not directed to and fails to address the question of whether clause E(1)(c) 

is prohibited by sections 151 and 326(4) of the Act.    

 

Is clause E(1)(c) incidental to clause E(1)(a)? 

9. MEA provide no reasons for their assertion that the clause is “incidental”. 

10. Paragraphs 6.1-6.6 of ABI’s submissions assert that there is connection between the subject 

matter of clause E(1)(a) and clause E(1)(c).  The reason’s advanced for this connection are that 

“the right to make a deduction…only arises where the employee is obliged to give written 

notice of termination..” and that “Clause E(1)(c) has no work to do with notice of termination 

is not required to be provided”.   The asserted connection is, with respect, not one in which 
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clause E(1)(c) is connected to the subject matter that clause E(1)(a) is permitted to deal with.  

Rather, what is being asserted is a mere contingency.   Had clause E(1)(c) said that “an 

employee who does not give the requisite notice under clause E(1)(a) will be required to wear 

a red tie on their last day of employment”, ABI would have it by their analysis that the 

requirement to wear a red tie was “incidental to a term that is permitted or required to be in 

the modern award”.  To the extent that ABI assert that the location of term of interest is 

relevant to its determination of whether it is incidental, this is clearly “putting the cart before 

the horse” and ought to be rejected. 

 

Is clause E.(1)(c) essential for the purpose of making clause E.(1)(a) operate in 

a practical way?  What is the purpose of clause E.(1)(c)? 

11. Contrary to MEA’s submission, the Decision has already disposed of the issue concerning 

section 139 at paragraphs [62]-[76].   In any event, MEA’s submission is not directed to and 

does not address the issue of whether clause E(1)(c) is essential for the purpose of making 

clause E(1)(a) operate in a practical way.  

12. Paragraphs 38-40 of NatRoad’s submissions, paragraph 23 of AiGroup’s submission and 

paragraphs 7.7-7.8 of ABI’s submissions say nothing about the “way” in which clause E(1)(c) 

makes clause E(1)(a) operate.  Avoiding litigation, providing incentives for compliance or 

deterrence against non-compliance may be conceived of as practical outcomes - but that is 

not the issue to which section 142(1)(b) is directed (for reasons explained in paragraph 25 of 

our prior submissions).  Further, NatRoad’s resort to what it describes the “fairness of the 

obligations imposed” (with which we do not agree), is not relevant to the application of 

section 142(1)(b).  The Decision at paragraphs [163]-[164] specifically rejected the relevance 

of such considerations when applying section 142(1)(b). 

13. NatRoad’s references to the Jetgo matter in support of the incentive and compensatory 

purposes of clause E(1)(c) incorrectly assert that compensation was paid to the 

Commonwealth in the matter.   Penalties were paid to the Commonwealth in Jetgo No 21 

however that decision on penalty followed the liability decision in which compensation had 

been ordered to be paid to the employer2. 

                                                           
1 [2015] FCCA 1911 
2 Jetgo v. Goodsall [2015] FCCA 1378 
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14. Paragraph 24 of AiGroup’s submission says nothing about the Commission’s approach to 

construction of section 142(1)(b).   The provision was not in existence when the decision to 

which Ai Group refers was made. 

 

A deduction made pursuant to clause E(1)(c) may be unreasonable in the 

circumstances 

15. Paragraphs 42-43 of NatRoad’s submission is premised on an assumption that all recruitment 

costs are wholly caused by termination without adequate notice.  Recruitment costs arise on 

termination, irrespective of whether adequate notice is given.  The compensatory element of 

clause E(1)(c) simply cannot be equated with or said to include recruitment costs that arise in 

any event where proper notice is given.   

16. There is internal inconsistency in paragraphs 49-51 of NatRoad’s submission.   Paragraph 50 

(“…the best outcome would be for the Fair Work Information Statement to be changed to 

alert employees of this issue”) embraces the value of employees having some notification of 

their obligation, yet paragraph 51 seems to assert that the proposition that “ignorance of the 

law is no excuse” is conclusive of the issue of fairness.    We do not dispute that sections 324 

and 326 do not explicitly and universally prohibit deductions pursuant to modern award terms 

in the absence of an employee’s consent (although those provisions are not the authorising 

provisions for including such terms).  However, consent is an issue generally to be taken into 

account in the assessment of whether a deduction is reasonable in the circumstances.3   

Further, the Commission ought to take it as a given that it has long treated notice as the “next 

best thing” to consent in award matters.  An absence of either notice or consent is, in our 

submission, relevant to the assessment of whether a deduction is reasonable in the 

circumstances (although not determinative for reasons given in our prior submissions).  

Moreover, if and when Issue 2 falls for determination, the broad conceptions of fairness 

involved would favour employees having the protection of either consent or notice when 

rights adverse to their interests were to be exercised. 

17. Paragraph 8.3(a) of ABI’s submission appreciates that the loss (if any) suffered by an employer 

where an employee terminates without giving the required notice is variable.  That is a point 

made in support of ABI’s position that it does not agree “..that any and all deductions made 

pursuant to section 326(1)(c)(ii) will be unreasonable.”.   The fact that the loss (if any) is 

                                                           
3 AEU v. State of Victoria [2015] FCA 1196 
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variable points to the conclusion that it cannot be guaranteed that such a deduction is not 

unreasonable.   Such a conclusion would tell against the inclusion of clause E(1)(c) if and when 

Issue 2 fell to be determined. 

18. Paragraph 33 of the AiGroup’s submissions clings to the 1984 Statement of the Full Bench of 

the Conciliation and Arbitration Commission noting its concern at the “possible consequences 

for small firms of a loss of employees with long service and the requirements of such 

employers to find another employee”.  However, much has changed since 1984.  Firstly, it was 

not until the early 1990s that National Vocational Education & Training policy was given effect 

to, with the explicit aims including increasing labour mobility and better responsiveness to 

industry needs.4  Secondly, from 1988 to the early 1990’s, Award Restructuring and Safety Net 

Principles (e.g.  Structural Efficiency & relativities) brought closer alignment between the VET 

system and skills incentives through award classifications and pay grades.  Thirdly, there are a 

plethora of online platforms available for recruitment of employees, that enable 

communication of vacancies and of interest far faster than the traditional newspaper 

advertisements and posted applications/expressions of interest permitted.    Fourthly, today’s 

award dependent workforce is heavily concentrated in services industries5 where skills are 

more readily transferrable than might have been the case during times when proficiency in 

using custom, unique or propriety plant, equipment and technology may have been more 

common.  Fifthly, the mean for density of award reliance across all non-managerial 

occupations is 24.5%6.  The only occupations groups above the mean are sales workers (31%), 

community & personal service workers (39.2%) and labourers (37%)7.  These are also the 

occupational groupings with the highest proportion of workers who (as at 2013) had worked 

with their current employer for less than 12 months8, where no obligation would arise under 

clause E(1)(c). 

19. More generally in response to each of AiGroup, NatRoad and ABI, we submit that a relative 

assessment of what is “reasonable in the circumstances” in 2017 needs to take account of the 

fact that in 1984 when this standard was established, awards were the product of high levels 

of union density wherein resort to advice about award obligations in award covered 

                                                           
4 Bowman, K & McKenna, S 2016, The development of Australia’s national training system: a dynamic tension 
between consistency and flexibility, NCVER, Adelaide. 
5 Two thirds (66.5%) of award only workers were employed in 5 industries as at May 2016: Retail Trade 
(16.2%), Health Care & Social Assistance (15.5%), Accommodation & Food Services (13.9%), Administrative & 
Support Services (10.6%) , Education & Training (10.3%). Source: ABS 6306 
6 ABS 6306 
7 Ibid. 
8 ABS 6209.0 
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workplaces was almost inescapable.   There has been a decline in membership over time, but 

by 1984 union membership had not even dipped below 50%9.  Today a workplace that is not 

covered by an Award is rarity10, award coverage is determined independently of union 

coverage and union density has fallen to 15%11.  The information asymmetry problem to which 

we refer at paragraph 16 above is arguably more compelling now in award covered 

workplaces than was the case in 1984 for workplaces meeting that description. 

 

Australian Council of Trade Unions 

                                                           
9 ABS 6325.0 
10 At page 6 of its submission to the 2016-17 Annual Wage Review, the Australian Government estimated that 
only 1.7% of adult employees were covered by the National Minimum Wage Order. 
11 ABS 6333 

https://www.fwc.gov.au/documents/sites/wagereview2017/submissions/ausgovsub.pdf

