
 

7 April 2017 

The Hon. Justice Ross AO, President 
Fair Work Commission  
11 Exhibition Street 
Melbourne VIC 3000 

Dear Justice Ross,    

Re.  AM2016/15 Plain Language Re-drafting – Fast Food Industry Award 2010 

This correspondence is sent on behalf of the Australian Industry Group (Ai Group) and 
the Shop, Distributive and Allied Employees’ Association (SDA).  

We refer to the Statement issued by the Fair Work Commission (Commission) on 27 
March 2017 ([2017] FWCFB 1638) regarding the plain language re-drafting process. At 
paragraph [21] of the Statement, the Commission provisionally proposed that the Fast 
Food Industry Award 2010 (Fast Food Award or Award) be included in the second 
tranche of awards to be re-drafted in plain language. In accordance with paragraph [25] 
of the Statement, we write to provide comment on this proposal. 

Firstly, it is our primary position that the Fast Food Award should not form part of the 
second tranche of awards to be re-drafted in plain language. We do not consider that 
such re-drafting is necessary or that it will necessarily render the award simpler and 
easier to understand. We are also particularly concerned about the serious bearing that 
the plain language re-drafting process would have on our resources, which are already 
under significant strain by virtue of the current 4 yearly review of modern awards.  

Secondly, if the Commission determines that, nonetheless, the Award will be re-drafted 
in plain language, we respectfully request that it be deferred until the following processes 
are complete:   

 Any residual issues arising from the penalty rates common issues affecting the 
Fast Food Award have been determined and the necessary award variations 
have been effected. This process is consuming the parties’ resources to a 
considerable extent, particularly given the degree of contention between 
interested parties and the broader policy debate associated with penalty rates.  
 

 The recent Full Bench decision regarding the penalty rates proceedings 
contemplates the development of ‘loaded rates’ in the Fast Food Award. It also 
highlights the potential complexities that may arise in such a process and the 
need to consider detailed information such as, for instance, roster arrangements; 
which would necessarily require significant involvement from parties such as Ai 
Group and the SDA in order to ensure that the Commission is in a position to 
make an informed decision as to whether loaded rates are implemented and if 
so, what they ought to be. 
 

 All other substantive variations sought to the Fast Food Award by Ai Group, the 
SDA and any other interested party have been heard and determined. We note 
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that some of the claims foreshadowed are significant in nature and will, again, 
require us to dedicate a significant proportion of our resources. 

Thirdly, on 16 November 2016, the Commission published the Exposure Draft – Fast 
Food Industry Award 2016 (Exposure Draft). Ai Group and the SDA have filed 
submissions and submissions in reply in relation to it. The summary of submissions 
published by the Commission on 8 March 2017 identifies some 49 technical and drafting 
issues raised by interested parties. The matter has not yet been listed for conference or 
hearing.  

It is our view that if the Fast Food Award is to be re-drafted in plain language, the 
Exposure Draft should not be the subject of any further consideration. Any processes 
associated with it ought to be abandoned. It would be entirely inefficient to deal with the 
Exposure Draft in circumstances where the Award is to be further re-drafted. In any 
event, an assessment as to whether the plain language re-draft, once published, alters 
the legal effect of the Award must necessarily be undertaken by reference to the Award 
itself rather than the Exposure Draft. The settlement of the Exposure Draft is therefore 
unnecessary.    

Accordingly, if the Fast Food Award is to be re-drafted in plain language, consideration 
of the Exposure Draft should not proceed any further. It should be set aside and, once 
published, consideration of the plain language re-draft should occur by reference to the 
Award as it is presently drafted.   

Yours sincerely, 

 

Stephen Smith 
Head of National Workplace Relations Policy 
Australian Industry Group 
 


