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Introduction 

1. The Fair Work Commission (the Commission) is currently undertaking a 4 yearly review of 

modern awards (the Review) in accordance with the transitional provisions of Schedule 1, Part 

5 – Amendments made by the Fair Work Amendment (Repeal of 4 Yearly Reviews and Other 

Measures) Act 2018, of the Fair Work Act 2009 (the FW Act).  

2. On the 20th August 2019 the Full Bench issued a Decision ([2019] FWCFB 5409) (the August 

2019 Decision) which determined a number of issues arising from the plain language project 

part of the Review. One of the issues dealt with in the August 2019 Decision was the ambiguity 

in a number of awards concerning facilitative provisions permitting the alteration of the “span 

of hours” by up to one hour at either end of the spread (the Alteration clause).1 The CFMMEU 

(Construction and General Division) (the CFMMEU C&G) has an interest in one of the awards 

affected, the Manufacturing and Associated Industries and Occupations Award 2010 (the 

Manufacturing Award). 

3. In the August 2019 Decision, after considering the submissions of the parties, the Full Bench 

expressed the following provisional view: 

“[228] It is our provisional view that the Alteration clauses were intended to operate 

so that an agreement made with a group of employees or, where available, with an 

individual employee, permitted an alteration to shift the entire spread of hours forward 

by one hour or back by one hour. Hence, if the standard spread is 6am to 6pm (a 12 

hour spread) the Alteration clause would facilitate the variation of the spread forward 

to 5am to 5pm, or back to 7am to 7pm, retaining the 12 hour spread. This approach is 

consistent with the language used in the provisions. The alternative approaches 

contended for have no practical utility because, as earlier stated, they cannot result in 

the employee’s number of ordinary working hours in the day being extended.” 

4. On the 2nd September 2019 the Full bench issued a Statement ([2019] FWCFB 6060) (the 

September 2019 Statement) which summarised the August 2019 Decision on the Alteration 

clause, and which invited submissions from interested parties in response to the provisional 

view and on the draft variation determinations published with the Statement. 

5. On 20th September the AMWU filed a submission2 that generally supported the provisional 

view and which sought minor alterations to the draft variation determinations. On the 25th 

 
1 [2019] FWCFB 5409 at paragraphs [154] to [235] 
2 https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-soh-amwu-200919.pdf 

 

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-soh-amwu-200919.pdf
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September 2019 the Australian Industry Group (the AiG) filed a submission opposing the 

provisional view.3 No other submissions were filed on this issue. 

6. As stated in paragraph 2 above the CFMEU C&G has an interest in the Manufacturing Award 

and makes this brief submission in reply. 

Reply to the AMWU Submission 

7. The CFMMEU C&G supports the submission of the AMWU and therefore makes no further 

comment on it. 

Reply to the AiG Submission 

8. The AiG submission rejects the provisional review and largely repeats its submission of 6th 

December 20184. Although the AiG September 2019 submission is more expansive on the 

issues, mainly by way of hyperbole and the AiG view on its intent back in 1998, there is no 

substantial evidence provided to support the interpretation proffered by the AiG.  

9. The AiG claim that the “implementation of the provisional view would disrupt a large number 

of existing hours of work arrangements – some of which have been in place for over 20 years”5 

but provide no evidence to back up this questionable claim.  

10. The AiG also claim that “Major operational problems would be imposed on a large number 

of employers and substantial hardship would result for a large number of employees”6, but 

again provide no evidence to support this exaggerated claim. 

11. The AiG further claim that “some employers ….have contacted Ai Group and expressed alarm 

about the implications of the provisional views on their business and their employees”7, but 

again provide no evidence or practical examples of how these employers businesses would be 

affected. 

12. The AiG refer to the case before SDP Marsh in the 1996-1998 Metal Industry Award 

Simplification matter and the decision found in Print P93118. The AiG assert that they are 

“well-placed to identify what the intent was at the time the clauses were inserted”9 merely on 

 
3 https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-aig-260919.pdf 
4 https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-aig-061218.pdf  
5 AiG September 2019 at paragraph 4 
6 Ibid., paragraph 5 
7 Ibid., paragraph 7 
8 https://www.fwc.gov.au/documents/decisionssigned/html/p9311.htm  
9 AiG September 2019 at paragraph 13 

 

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-aig-260919.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-aig-061218.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/p9311.htm
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the basis that they were involved in the matter, made submissions and proposed draft clauses. 

Such meaningless claims could also be made by the AWU, AMWU and CFMEU, who were 

also involved in the matter10, and are not particularly helpful or relevant to the current 

proceedings. 

13. The AiG promote the fact that SDP Marsh adopted the MTIA proposed facilitative provision 

without modification11. What the AiG fail to mention however is the context behind it and 

what SDP Marsh said in that decision about facilitative provisions. In the decision SDP Marsh 

summarised the positions of the parties and then determined the framework to govern how the 

facilitative provisions were to be implemented, stating: 

  “The major changes to the MTIA's position on facilitative clauses following the 

hospitality decision was a diminution in the safeguards to govern such subclauses and 

in the formatting of the clause 2.2. These changes included deletion of a test of no 

unfairness to employees and a role for unions to represent an employee where at least 

one member is employed. It also deleted a process for terminating a facilitative 

agreement. 

The MTFU as a consequence of the MTIA's position sought to reduce the degree of 

facilitation available in a number of facilitative clauses to ensure greater protection of 

employees (clauses 6.1.2(c), 6.1.3(b), 6.2.4(a), 6.1.6, 6.4(d), 6.1.1(e), 7.1.7, 7.1.9(c), 

7.1.12(d)(ii), 17.1.12(e), new 5.9.2(i) [to be inserted]). 

I turn to deal with the framework of the facilitative provisions within which the merits 

of the particular clauses can be usefully gauged. The framework provisions 

governing the facilitative clauses fall within the scope of s.89A(6). 

I have decided that: 

· the format of clause 2.2 Facilitative Provisions should reflect the structure 

adopted by both parties in their final submissions. However, I propose a 

dichotomy which is simpler than that proposed by MTIA. This format meets the 

requirement of Item 49(7). The clause should contain clear, unambiguous 

general propositions including the purpose of the clause and a definition of 

facilitative clauses as reaffirmed in the hospitality decision (p.36): 

 
10 See Print P9311 
11 AiG September 2019 at p.8 
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"' . . .  that part of an award clause which enables agreement at enterprise level 

to determine the manner in which that clause is applied at the enterprise. A 

facilitative provision normally provides that the standard approach in the 

award provision may be departed from by agreement between an individual 

employer and an employee or the majority of employees in an enterprise or 

part of the enterprise concerned. 

Where an award clause contains a facilitative provision it establishes both the 

standard award condition and the framework within which agreement can be 

reached as to how the particular clause should be applied in practice.' [Print 

L5300 at 30]" 

It should also include a statement to the effect that "facilitative provisions should not 

be a device to avoid award obligations, nor should they result in unfairness to the 

employees covered by the award". (p38). The provision should state: 

"2.2.1 Agreement to Vary Award Provisions 

(a) This award contains facilitative provisions that allow agreement between 

an employer and employees on how specific award provisions are to apply at 

the workplace or enterprise level. The facilitative provisions are identified in 

paragraphs 2.2.2(a) and 2.2.3(a). 

(b) The specific award provisions establish both the standard award condition 

and the framework within which agreement can be reached as to how the 

particular provision should be applied in practice. Facilitative provisions are 

not to be used as a device to avoid award obligations nor should they result 

in unfairness to an employee or employees covered by this award."”12 

(emphasis added) 

14. Based on the above passage it is inconceivable that SDP Marsh would have contemplated the 

detrimental (to employees) interpretation now proposed by the AiG for the facilitative 

provision in clause 6.1.1(c) of the Metal Engineering and Associated Industries Award 1998. 

 
12 https://www.fwc.gov.au/documents/decisionssigned/html/p9311.htm 

https://www.fwc.gov.au/documents/decisionssigned/html/p9311.htm
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15. Further, in regard to the issue of intent, the AiG make the fundamental mistake of repeating a 

submission already dealt with by the Full Bench. The Full Bench view was clearly articulated 

in paragraph [218] of the August 2019 Decision: 

“[218] Second, in our view the resolution of the ambiguity is not confined to 

ascertaining the original intention of the drafter of the clause, given the differences in 

the statutory context and the fact that the issue arises in the context of the Review. We 

propose to resolve the ambiguity consistent with our obligation to ensure that modern 

awards provide a fair and relevant safety net of minimum terms and conditions. It 

follows that merit arguments and the modern awards objective are relevant to the 

resolution of the ambiguity in the Alteration clause. Indeed a number of parties 

addressed such matters in the course of their submissions.” 

16. The AiG also seek to rely on the decision of SDP Marsh in the Graphic Arts Award 

Simplification Decision (Print R7898). Suffice it to say the Graphic Arts Award provision is 

not before the Full Bench in these proceedings so its relevance is minimal, and it should also 

be noted that the decision in Print R7898 was based on the evidence presented in that case, as 

SDP Marsh stated: 

“"6.1.1(a)(ii) The daily spread of hours may be altered by up to one hour at 

either end of the spread by agreement between an employer and the majority 

of employees affected. 

6.1.1(a)(iii) Whether or not an agreement has been reached under 6.1.1(a)(ii), 

the daily spread of hours may be altered by up to one hour at either end of the 

spread, by agreement between the employer and an individual employee." 

[139] These are new paragraphs proposed by the employers. The union opposed their 

adoption primarily on the basis that the facilitative clause would result in a loss of 

entitlement either in the form of the shift allowances or of overtime. For example, the 

union submitted in relation to Mr Patrick's evidence: 

"If Mr Patrick wants to start early to enhance productivity, he could start prior 

to 7 am and pay the appropriate shift loading. 

If this is not a consistent requirement, he could start prior to 7 am and pay 

overtime." [Tpt 454] 
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[140] The focus of the material was "early starts". A reason given for the requirement 

for an early start was to overcome an inhibition on productivity caused by the 7:00am 

start [see for example Mr Hollister's sworn statement par6]. The employers relied on 

evidence that it was in the interest of the employees to commence work earlier (for 

convenience) [see Mr Boshell sworn statement par7, Mr Rew Tpt 332, Mr Trappel Tpt 

244, Mr Patrick sworn statement par4, 8, 9 Mr Boshell sworn statement par7]. There 

was no evidence produced which demonstrated the circumstances in which the morning 

shift penalty, payable for the whole shift, is paid to employees asked to start work 1 

hour earlier than the 7:00am start for day work. 

[141] Mr Patrick in his statement attested: 

"On several occasions at an employee's request we have changed the starting and 

finishing time to fit in with the employee's travel arrangements so they do not have their 

wages reduced because of transport difficulties." [par7] 

[142] The requirement to pay a morning shift penalty for an entire shift when an extra 

hour's work is required is in my view a restriction under Item 51(6)(c) because an 

efficient allocation of work as access to an early start is inhibited by the obligation to 

pay the penalty. The same effect results to a lesser extent from the overtime 

requirement. Productivity may be restricted or hindered. In circumstances where an 

employee wants to start early fairness to employees is not affected. The evidence 

demonstrates that early starts do occur by informal agreement: 

"It is not an unreasonable thing, is it, if both parties want to start at 6 am?---It's not 

unreasonable but as the situation is at the moment the employer, if he agrees to do that 

without some formal recognition of that, is leaving himself wide open for prosecution 

at a later date and as I said earlier, particularly in Western Australia in the summer 

you can come to an agreement with an employer to start at 6 for no extra penalty rates 

and when they have a falling out of the wage down the road, he comes to us or the 

Department of Industrial Relations and says: I've never received a shift loading for the 

last 12 months." [Mr Trappel Tpt265] 

"...and the company are now working the roster that those people wanted to work and 

I think, from memory, it was to facilitate the daylight hours during the heat of summer 

which enabled them to start earlier on a couple of shifts." [Mr Trappel Tpt 244] 
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[143] A wide cross section of awards provide for a facilitative clause under which the 

spread of hours may be altered by up to one hour at either end of the shift [eg., Prints 

Q6887, Q5897, R0614, R1336, Q0444, N2108, Q5149, Q5884, R1277]. 

[144] I have given careful consideration to the competing considerations before me 

and I repeat the conclusion I reached in Metals: 

"I adopt the reasoning in 6.1.1(b) in relation to the potential impact of the additional 

flexibility sought by MTIA. It may well be that access to a more flexible span of ordinary 

hours meets the needs of particular employees while achieving greater workplace 

flexibility. The appropriate safeguards should ensure arrangements are genuinely 

agreed to by an employee or the majority of employees." [Print P9311 p50] 

17.  What the two award simplification decisions do demonstrate is the recognition at the time that 

facilitative provisions should not be applied to the detriment of employees. This is also an issue 

that has been considered by this Full Bench in paragraphs [220] and [221] of the August 2019 

Decision,  

“[220] Fourth, contrary to the submissions advanced by ABI and Ai Group, it seems to 

us that a facilitative provision which permits the variation of the spread of hours in an 

award necessarily imposes some financial detriment on employees. Such variations 

necessarily reduce employee entitlements as they permit the certain hours to be paid at 

ordinary time rates which would have been, absent the variation, paid at overtime rates. 

[221] However, contrary to the AWU’s submission we reject the proposition that the 

facilitation of such variations provides ‘no countervailing benefit’ for the employees 

who agree to vary their span of hours. As Ai Group submits, employees may have a 

need for some flexibility in relation to start and finish times, to meet their family 

responsibilities and personal commitments. Variations to the standard spread of hours 

may assist such employees.” 

18. The provisional view expressed by the Full Bench in the August 2019 Decision seeks to 

address these competing factors by allowing the employees to agree to move the entire spread 

of hours forward by one hour or back by one hour. 

19. The AiG’s last roll of the dice is to try and demonstrate that there would be utility in allowing 

the spread of hours to be altered at both ends. The only argument they can muster is that the 

spread of hours provisions in various awards need to be altered, for example in the 

Manufacturing Award, to allow for the working of 12 hour shifts with an unpaid meal break.  
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20. The AiG provide no evidence of 12 hour shift arrangements actually worked by employees 

covered by the awards to support their argument. This is not surprising as the reality is that 

where 12 hour shifts are worked, by agreement, the rest breaks and meal breaks are paid for 

and considered as time worked during the 12 hour shift. Examples of early 12 hour shift 

agreements that reflect this type of arrangement including the following: 

• ACI Glass Packaging, Penrith Glass Workers 12 Hour Shift - Certified Agreement 

199713 (see clause 9(a)(iii)) 

• QBE 12 Hour Shift Agreement 199314 (see clause 7(j)) 

• Tasmanian Advanced Minerals Pty. Ltd. Workplace Agreement 2009 (12 Hour Shift 

Trial And Other Variations)15 (see clause 6.4) 

Conclusion 

21. The AiG has provided no evidence nor arguments with sufficient merit to justify a departure 

from the provisional view expressed by the Full Bench, therefore their objections should be 

dismissed. 

___________________ 

 
13 https://www.fwc.gov.au/documents/awards/tracee/agreements/pdf/ag767385.pdf 
14 https://www.fwc.gov.au/documents/awards/tracee/agreements/pdf/ag794076.pdf  
15 https://www.fwc.gov.au/documents/documents/agreements/wpa/caen096091696.pdf 

https://www.fwc.gov.au/documents/awards/tracee/agreements/pdf/ag767385.pdf
https://www.fwc.gov.au/documents/awards/tracee/agreements/pdf/ag794076.pdf
https://www.fwc.gov.au/documents/documents/agreements/wpa/caen096091696.pdf

