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  Hon. Justice Ross                                                                                           16TH November 2017 

President of the Fairwork Commission of Australia 

Exhibition Street  

Melbourne Vic 3000 

Re AM2016/15 Plain Language Drafting of Modern Awards 

Dear Mr Justice Ross 

I write on behalf of the Registered Real Estate Salespersons’ of SA in relation to the decision 

of the Full Bench in relation to the above matter in [2017] FWCFB 5367. 

In reference to the Real Estate Award 2010 there is a proposal that the minimum notice an 

employee must give to resign from their employment should be the same as applies to 

employers in giving notice to their employees as per the NES s117 (3) of the FWA 2009. 

The Real Estate Award currently provides that an employee giving notice must only give a 

minimum notice of 1 week, irrespective of their years of service. We ask that the current 

minimum period be retained in the new award which will emerge from the current 4 year 

review of modern awards, (AM2016/6). 

RRESSA’s reasons for seeking the status quo are; 

1. The vast majority of RRESSA members earn a significant part of their income from the 

listing and selling real property or the leasing of same by receiving an agreed share of their 

employer’s commission paid by vendor’s. There is a great deal of mobility amongst sales 

staff in particular between different agents and franchises and once the staff member has 

decided to seek employment elsewhere, both the outgoing employee and the employer 

want to see the employment relationship conclude as quickly as possible. 

There are a number of valid reasons for both parties to want it. The exiting employee will 

very likely be working for a competitor agency in or around the former employer’s business 

area. The employer doesn’t want a soon to be ex employee in the office any longer than 

necessary because of the issue of competition. The employee wants to be able to leave 

amicably and swiftly so they can continue as seamlessly as possible to list and sell properties 

they have in the pipeline with their new employer. Any untoward delay such as being forced 

to work out an extended notice period of say 4 weeks with the “old” employer will cost the 

salesperson money, in that any property listed in the 4 weeks will not be sold, given the 

time to advertise the property for 3 weeks do open inspections and negotiate an agreed 

price etc during the 4 weeks, hence no commission earned.  
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Alternatively, the “old” employer may simply bench the salesperson by sending them on 

“gardening leave” or having them come to the office each day but not allowing them to 

work as a salesperson but perform routine office duties, again denying the worker an 

opportunity to list and sell properties. During this enforced “benching” the sales person 

would be unable to list and sell for his new employer as he would be acting contrary to his 

contract of employment and risk damages claims against themselves if they did so. This 

scenario will only produce a toxic working relationship between the parties. If the 

salesperson in this situation just walks out without completing their notice period, they are 

then penalised by the loss of accrued benefits to the extent of the period of un worked 

notice. 

2. The real estate industry also employs salespersons who are remunerated on a 

commission – only basis. They only earn an income if they sell or lease property. If they 

were required to serve out a notice period of say 4 weeks how will they earn an income to 

live? They are not able to receive the minimum wage, their “old” employer will not let them 

list and sell properties for the new employer during this period of notice and they cannot list 

and sell properties for the “old” employer as any properties listed are unlikely to be sold 

within the notice period, entitling them to be paid a commission. All of the other downsides 

as outlined in point 1 above also apply to commission – only salespersons, except greater 

given they are not guaranteed any income except by sales. 

3. The current award clause allows both the employer and employee to agree to a longer 

notice period that an employee must give when giving notice. Therefore the employer is 

able to protect themselves if they have an employee who may be hard to replace at short 

notice by requiring a longer period of notice. If that protection is available to the employer 

already, why should the award be varied to make it more restrictive on other employees 

and the employer when both desire the greater flexibility provided for in the award? 

4 .For all of the above reasons RRESSA asks the Full Bench to allow the current minimum 

notice period with respect to employees to continue in the Real Estate Award, i.e. 1 week. 

 

Kind Regards 

Ralph Clarke 

Agent for RRESSA 

PH 08 8410 0033 

 


