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IN THE FAIR WORK COMMISSION 
AM2016/8 

2014 Review of Modern Awards- Payment of wages common issue 

SUBMISSIONS OF THE ACTU IN REPLY 

1. We seek to make brief submissions in reply. We acknowledge that we are well outside the 

time allowed for doing so. We regret that we have been unable to comply with the 

directions. We are however optimistic that the recent deferral of the hearing date in this 

matter may permit other parties to read our reply submission and deal with it, should they 

wish to do so, at that hearing. We seek leave for this reply submission to be accepted. 

(1) In reply to the submission of Payroll Matters 

2. The assumption that there would be 100 terminations per annum in a business with 500 

employees suggests a 20% staff turnover in a single year. We caution against accepting that 

assumption as valid. We note that the last ABS Labour Mobility Survey in 2013 found that 

9% of respondents had changed their employer in the 12 months preceding the survey1
. The 

Australian Human Resources Institute's 2015 "Pulse Survey of Turnover and Retention"' 

recorded a 16% average turnover, based on surveying its own members. The survey also 

recorded that 69.17% of respondents do not measure the costs of staff turnover. Whether 

those measures are accepted or not, they ought to be sufficient to cause the Commission to 

refrain from unquestioningly accepting Payroll Matters' assertion that payment within 7 

days "will come at a significant cost to all employers which far outweighs receiving final 

payments in the usual pay cycle time frame". 

(2) In reply to the submission of Australian Business Industrial and the New South Wales 

Business Chamber 

3. Paragraphs 2.1 to 2.3 of the submission argue that there is a lack of probative evidence to 

support the imposition of restrictions on monthly pay or payment in arrears. We would 
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observe however that the decision at paragraph [41] indicates that the restrictions proposed 

were in large measure motivated by a concern to guard against inadvertent contraventions 

of section 323 of the Act. This is not a matter which could have been meaningfully 

advanced, one way or another, by going into evidence. 

(3) In reply to the submission of Ai Group 

4. Paragraphs 16-21 of the submission refer to the potential interaction between limitation of 

payment in arrears and various payment arrangements. In response to paragraph 18 of the 

submission, we submit that contractual pay averaging or annualised salary arrangements are 

in any event subject to section 323 of the Act and the provisions referred to in pages 4-6 of 

the submission of Irving and Stewart. This suggests that, notwithstanding the observations 

in Casey Grammar referred to in the decision, there is considerable risk that some such 

contractual arrangements may be found to be unenforceable. Its is far more desirable from 

a regulatory point of view to have a safety net in place that guards against inadvertent non

compliance, while still providing for appropriate payment methods. There is nothing to 

suggest that Award based arrangements of the type referred to at paragraphs 19-21 of the 

submission could not continue to be accommodated if a tailored approach to the 

implementation of model terms was adopted. 

5. Paragraphs 22-33 of the submission oppose the implicit requirement in the model terms 

that there be a regular pay date. We note that the asserted inconvenience of committing to 

regular pay dates is somewhat at odds with submissions made by other employer parties as 

to the costs associated with deviating from fixed payroll schedules. We otherwise rely on 

the submissions of our affiliate the Textile Clothing & Footwear Union of Australia in 

relation to the matters raised. 

6. We refer to and repeat our comments at paragraph 3 above in response to paragraphs 44-

45 of the submission. To the extent that paragraphs [46]-[48] assert that there is a need in 

some industries to preserve existing monthly payment arrangements, a tailoring of the 

model term on an award by award basis would seem to address the Ai Group's concern. It is 

notable that the Ai Group do not mount an evidentiary case in support of allowing monthly 

payment arrangements (by agreement or otherwise) outside of the industries where it 

currently occurs. 
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7. In response to paragraphs 58-66 of the submission, we doubt that the solution suggested 

overcomes what in our view are matters arising from section 120 of the Act rather than the 

model term. Our suggestion has the benefit of enabling the Commission to be involved at 

an early stage (i.e. prior to a termination) so that Commission could, for example "express an 

opinion" within the meaning of section 592(4) about the extent to which (if any) redundancy 

pay ought to be reduced were an application made under section 120 based on the same 

facts. 
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