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INTRODUCTION 

1. On 14 October 2016, the Fair Work Commission issued a Statement in these proceedings 
which posed 4 questions to the parties. 

2. ABI/NSWBC responded to 3 of these 4 questions by way of reply submissions dated 18 
October 2016.  

3. ABI/NSWBC reserved their position in relation to the 4th Question in the Statement, but are 
now in a position to file a response to the 4th Question as set out below: 

QUESTION 4 – PARTIES ARE ASKED TO CONSIDER HOW S.117(2)(B) MIGHT INTERACT WITH 
THE PROPOSED DEFAULT TERM AND WHETHER THE CLAUSE SHOULD INCLUDE REFERENCE 
TO S.117(2)(B). 

4. As section 117(2)(b) of the FW Act only applies to payments in lieu of notice, it regulates the 
payment of a far narrower range of entitlements to those regulated by the present modern 
award provisions regarding termination payments. 

5. The classes of termination payments that are subject to modern award clauses regarding 
termination pay include: 

(a) payments for accrued leave; 

(b) wages for hours actually worked; and 

(c) notice payments where notice is not worked out. 

6. Only one of these categories of payments is regulated by section 117(2)(b) (namely, the 
category referred to at subparagraph 5(c) above). 

7. For the reasons already advanced in their previous submissions, ABI/NSWBC contend that 
there is merit in including the default term proposed in the 14 October 2016 Statement into 
all 122 modern awards.  

8. However, to ensure that no employer is inadvertently misled into contravening section 
117(2)(b) of the FW Act, ABI/NSWBC submit that a note should be included immediately 
below the default payment of wages clause to the following effect: 

“Note: Employers who do not provide written notice of termination but instead 
provide a payment in lieu of notice must comply with section 117(2)(b) of the Fair 
Work Act, which requires payments in lieu of notice to be made at or before the time 
of termination.” 

9. Should the above note be included in the relevant modern awards, this will have two effects: 

(a) Firstly, it will serve as an important contextual guide which confirms that the default 
payment of wages term included in the modern awards is not intended to operate in  
a manner inconsistent with section 117(2)(b). 

(b) Secondly, it will ensure no person is misled as to their payment obligations upon the 
termination of an employee’s employment.  
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