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A. INTRODUCTION 

1. BACKGROUND 

1.1 These submissions are filed on behalf of Australian Business Industrial (ABI) and the New 
South Wales Business Chamber Ltd (NSWBC). 

1.2 ABI is a registered organisation under the Fair Work (Registered Organisations) Act 2009, 
whilst the NSWBC is a recognised State registered association pursuant to Schedule 2 of the 
Fair Work (Registered Organisation) Act 2009. Together, ABI and the NSWBC represent over 
17,000 businesses. 

1.3 These submissions are filed in accordance with the directions issued by the Full Bench in 
these proceedings on 15 August 2016.  

2. PROPOSED CLAUSES REGARDING TIMEFRAME FOR MAKING TERMINATION PAYMENTS 

2.1 ABI and NSWBC propose that variations should be made to the provisions in 10 Awards 
relating to the timeframe specified for making termination payments. 

2.2 These 10 Awards are: 

(a) Business Equipment Award 2010; 

(b) Food, Beverage and Tobacco Manufacturing Award 2010; 

(c) Graphic Arts, Printing and Publishing Award 2010; 

(d) Horticulture Award 2010; 

(e) Manufacturing and Associated Industries and Occupations Award 2010; 

(f) Road Transport and Distribution Award 2010; 

(g) Road Transport (Long Distance) Award 2010; 

(h) Storage Services and Wholesalers Award 2010; 

(i) Supported Employment Services Award 2010; and 

(j) Wine Industry Award 2010. 

2.3 Whilst NSWBC and ABI have only filed draft determinations with respect to the Business 
Equipment Award 2010 and the Supported Employment Services Award 2010, ABI and 
NSWBC support the draft determinations filed by Ai Group in relation to the other 8 awards 
identified above. The submissions in support of all the ABI/NSWBC Ai Group draft 
determinations are outlined at Section B below. 

2.4 The Fair Work Commission (Commission) has also identified, in its Statement dated 8 
September 2016, 25 other Awards which contain terms relating to the timeframe for making 
termination payments. 

2.5 The submissions at Section B below are equally applicable to the Commission’s consideration 
of the payment of wages terms in these 25 Awards. 

3. PROPOSED REMOVAL OF PENALTY FOR LATE PAYMENT OF WAGES 

3.1 ABI and NSWBC have filed determinations seeking to vary provisions in relation to 10 
modern awards that impose a penalty for the late payment of wages. 

3.2 The submissions in support of these determinations are outlined at Section C below. 
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B. AWARD PROVISIONS REGARDING TIMEFRAME FOR MAKING TERMINATION 

 PAYMENTS 

4. SUMMARY OF EXISTING PROVISIONS  

4.1 The 10 Awards that are subject of the NSWBC/ABI claim require a termination payment to be 
made to employees within a specified timeframe. 

4.2 The timeframe specified by the awards varies from award to award: 

Award Days after termination 
within which payment 

must be made 

Business Equipment Award 2010 1 

Food, Beverage and Tobacco Manufacturing Award 2010 1 

Graphic Arts, Printing and Publishing Award 2010 1 

Horticulture Award 2010 1 

Manufacturing and Associated Industries and Occupations 
Award 2010 

1 

Road Transport and Distribution Award 2010 Payment must be made 
“forthwith” 

Road Transport (Long Distance) Award 2010 Payment must  be made 
“forthwith” 

Storage Services and Wholesalers Award 2010 2 

Supported Employment Services Award 2010 Payment must be made 
“at the time of leaving” 

Wine Industry Award 2010 1 

 

4.3 The 27 other awards that have been identified by the Commission as requiring a timeframe 
for termination payments to be made also broadly require payments to be made within 1-3 
days of the date of termination. 

5. GROWTH IN EFT TRANSACTIONS  

5.1 It is uncontroversial that a large number of employers pay employees by way electronic 
funds transfer (EFT). It is also uncontroversial that, over time, an increase in EFT payments 
has resulted in a decline in the usage of cheques and cash in order to process wage payments 
and other financial transactions. 

5.2 The self-regulatory body established by the financial payments industry, the Australian 
Payments Clearing Association, keeps statistics on the daily and monthly EFT and cheque 
transactions processed by Australian financial institutions. These statistics (the APCA 
Statistics) have been filed by ABI and NSWBC, together with an APCA report on trends in 
cheque and cash transactions.1 

 

                                                 
1
 NSWBC and ABI note that the Reserve Bank relies upon the APCA statistics in publication of its own data regarding 

payments. See: http://www.rba.gov.au/payments-and-infrastructure/resources/statistics/payments-data.html  
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5.3 Whilst the APCA Statistics identify the prevalence of all EFT transactions (not just those from 
employers to employees), they nevertheless are helpful in identifying a substantial increase 
in Australia’s dependency on EFT payments at the expense of cheque payments. The trend is 
striking: 

Year Direct credits transfers per day 
(in millions) 

Cheque use per day 
(in millions) 

1994 1.6 3.7 

2004 3.2 2.2 

2014 5.3 0.7 

2015 5.8 0.6 

2016 6.7 N/A 

 

5.4 In light of the above statistics, and from its own experience, the Commission is able to infer 
that there has been an overall increase in the reliance on EFT transactions as a means of 
processing wage payments by employers. That is, the Commission is able to infer that, over 
the past two decades, there has been a marked increase in EFT payroll payments and a 
marked decrease in the usage of cheques by employers as a means of paying employee 
wages. 

6. IMPRACTICALITY OF EXISTING AWARD PROVISIONS WITH RESPECT TO EFT TRANSACTIONS 

6.1 It is submitted that those existing award provisions which require payments to be processed 
on the day of termination or in the day or 2 days immediately following a termination, are 
impractical and inconsistent with the modern awards objective. 

6.2 This is particularly the case for the five reasons outlined below: 

1.  The provisions apply to all terminations, including those which arise summarily 

(a) In some cases, employers may have the benefit of substantive notice in relation to 
the termination of an employee’s employment. This is particularly the case with long 
serving employees, who can be entitled to between 4-5 weeks’ notice of termination 
under the National Employment Standards. 

(b) However, this is not the case for a variety of common scenarios. For instance: 

(i) in cases of serious misconduct, employees are not entitled to notice of 
termination and can lawfully be terminated summarily; and 

(ii) in cases of resignation or termination with notice, it is also not uncommon 
for employees to be ‘paid out’ their notice periods - regardless of whether 
the employee has resigned or is being terminated at the initiative of their 
employer.  

  

(c) In the types of scenarios identified at paragraph (b) above, the timing of the decision 
to terminate the employment of an employee will be critical to determining whether 
an employer is physically able to process a payment on the day of termination. 
Where payroll departments are provided with minimal timeframes within which to 
process a termination payment, award provisions requiring termination payments to 
be made on the day of termination may be impossible to comply with.  
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(d) If an award provision is impossible to comply with (as can be the case with those 
awards requiring payment on the day of termination), such a provision is 
inconsistent with the establishment of a “fair and relevant minimum safety net”, as 
required by section 134(1) of the FW Act. This is because an award provision is 
unlikely to be relevant to today’s society if it cannot be complied with. 

2.  Employers can have difficulty promptly obtaining wage information necessary to 
 process payments  

(e) When employers process termination payments, payroll departments obviously 
require up-to-date information regarding hours worked by the employee prior to the 
termination. Payroll also requires accurate leave accrual data. Processing payments 
without this type of critical information would likely expose an employer to 
problematic underpayment and overpayment scenarios. Overpayments might be 
particularly difficult to recover in circumstances where the employee is no longer 
employed by the employer. 

(f) Accurate time keeping records relating to hours of work are not necessarily readily at 
hand for payroll officers.  

 
 
 
 
 

 

(g) The difficulty in immediately obtaining accurate timekeeping records reinforces the 
notion that the existing award provisions regarding termination payments are 
inconsistent with the establishment of a “fair and relevant minimum safety net”, for 
the reasons previously outlined at sub-paragraph (d) above. 

3.  Employers sometimes need time to make funds available for payment 

(h) It should not automatically be assumed that employers have substantial cashflow 
available to make termination payments on immediate notice. 

(i) Business may need to transfer funds from other accounts in order to process a 
termination payment.  

 

(j)  
 
 
 

 

(k) The cashflow problems associated with making payments immediately and without 
prior notice reinforces the notion that the existing award provisions regarding 
termination payments are inconsistent with the establishment of a “fair and relevant 
minimum safety net”, for the reasons previously outlined at sub-paragraph (d) 
above. 

4.  Processing termination payments manually in order to comply with award 
 provisions imposes a time and administrative cost on employers 

(l)  
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(m)  
 Such costs would not likely 

arise, or would likely be reduced, if termination payments could be made during the 
regular pay cycle. 

(n) The additional time associated with manually processing termination payments, in 
order to ensure award compliance, results in an inefficient work process - which is 
inconsistent with section 134(1)(d) of the FW Act (which seeks to promote the 
efficient and productive performance of work). 

5.  Employers can be charged additional financial costs when paying ‘out of cycle’ EFT 
 transactions for individual employees 

(o)  
 

 
 

(p)  
 
 

 

(q) If the Commission accepts that this is a type of cost that employers can face when 
processing payments outside of the ordinary pay cycle, it is a matter relevant to the 
impact of modern awards on business, employment costs and the regulatory burden 
- all of which must be considered pursuant to section 134(1)(f) of the FW Act. 

6.3 Having regard to all of the matters raised above, it is submitted that the existing modern 
award provisions which require a payment to be processed either on the day of termination 
or within a short number of days following termination are inconsistent with the 
establishment of a fair and relevant minimum safety net. In particular, these provisions are: 

(a) not relevant to the modern workforce - particularly in circumstances where many 
employees now receive payments by way of EFT (see section 5 above); 

(b) inconsistent with section 134(1)(d) of the FW Act - which requires modern awards to 
promote efficient and productive performance of work; and 

(c) inconsistent with section 134(1)(f) of the FW Act - which requires the Commission to 
consider the impact of the exercise of modern award powers on business, 
employment costs and the regulatory burden. 

6.4 If the Commission instead required termination payments to be made within an employee’s 
ordinary pay cycle: 

(a) the employee would receive their termination payments in accordance with the 
ordinary course of events applicable prior to the termination. This would result in no 
prejudice being suffered by the employee; and 

(b) employers would not be subject to the impracticalities and administrative and 
financial costs cited at paragraph 6.2 above. 

6.5 NSWBC and ABI accordingly submit that the variations proposed by NSWBC, ABI and Ai 
Group should be made by the Commission. 
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7. THE 25 DRAFT DETERMINATIONS CONTAINED IN THE 8 SEPTEMBER 2016 STATEMENT 

7.1 The above submissions support the contention that, where employees are paid by EFT, they 
should be paid their termination payments in accordance with their normal pay cycle. 

7.2 The Draft Determinations circulated by the Commission’s 8 September 2016 Statement (the 
Statement) generally require termination payments to be made on the day of termination or 
within a very brief period (1-2 days) following the termination date. 

7.3 If the Commission is satisfied of the merit in making the 10 draft determinations sought by 
ABI, NSWBC and Ai Group, then it should equally be satisfied that the 25 awards which are 
the subject of the Statement should also provide for termination payments to be made 
during an employee’s pay cycle, where employees are paid by EFT. 

Specific questions posed in the Statement 

7.4 Paragraph 8 of Statement asked a series of questions, to which we respond below: 

[8](ii)(a): 10 awards provide 
for termination payments 
to be made by post 

The ordinary interpretation of these Awards indicates that, 
presently, the Awards permit cash or cheques being sent to 
former employees by post.  

The references to payments being sent by post appears to be 
designed to address circumstances where the employer may 
no longer have direct contact with the employee in order to 
make payment in a more direct form (for instance, in person). 

Given that sending cash by post can pose obvious security 
concerns (and is more likely to be subject to some form of 
interference), ABI and NSWBC are not opposed to payments 
by post being limited to cheque payments. 

If payment by post is limited to cheques, it may become 
unnecessary to ensure that the payments are made by 
registered post. This is because it is difficult for persons other 
than an intended recipient of a cheque to bank the cheque. 
Furthermore, the banking of cheques by unintended 
recipients can be traced if problems should arise. 
 

[8](ii)(b): 6 awards  provide 
for termination payments 
to be ‘forwarded’ to the 
former employee 

ABI and NSWBC do not consider it to be problematic that 
these Awards do not specify the means by which termination 
payments are to be “forwarded” to the former employee. 

The broad terminology used in the present drafting of these 
Awards indicates that if a payment is not made on the day of 
termination, a variety of means would be available to 
‘forward’ the payment, including forwarding the payment 
electronically, by post or by courier. 
 

[8](ii)(c) - (e):  
Aged Care Award, Dry 
Cleaning Industry Award, 
Nurses Award, Waste 
Management Award, 
Children’s Services Award  

For the reasons advanced in the earlier submissions above, it 
is preferable that these Awards provide that termination 
payments be made within the ordinary pay cycle where 
employees are paid by EFT. ABI and NSWBC are open to 
consulting with other employer and union parties regarding 
the treatment of the termination payments in these Awards 
where payment is made other than by EFT. 
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C. AWARD PROVISIONS IMPOSING PENALTIES FOR LATE PAYMENT OF WAGES 

8. EXISTING AWARD PROVISIONS 

8.1 The 10 Awards subject to the NSWBC and ABI claim with respect to the late payment of 
wages all require that an additional payment must be made to employees in circumstances 
where the employees have not been paid their wages as required by the relevant awards.  

8.2 The drafting of the awards subject to the NSWBC and ABI claim makes it clear that the 
penalties apply both to employees paid by cash/cheque as well as employees who are paid 
by EFT. 

8.3 In the case of an employee paid by EFT, on their face, the award provisions appear to entitle 
employees to an additional payment, even though the employees will not be physically kept 
waiting at the workplace for payment (as the payment will be made by way of EFT). We 
describe these types of clauses for the purposes of these submissions as “EFT Late Payment 
Penalties”.  

8.4 The effect of the EFT Late Payment Penalties are that employees continue to be paid the 
additional payment prescribed by the award: 

(a) after they have finished work for a particular day or week; and 

(b) assuming the late payment is not rectified by the next working day, during the 
course of subsequent ordinary hours of work. By way of example, the Racing 
Industry Ground Maintenance Award 2010 provides as follows at clause 19.3: 

“An employee not paid within the time required by clause 19.1 through 
circumstances beyond the reasonable control of the employer is entitled to a 
payment of 3.9% of the standard rate per week for each day on which the 
wages remain unpaid.” 

8.5 For the reasons outlined at section 10 below, it is respectfully submitted that:  

(a) the EFT Late Payment Penalty can only be characterised as a penalty; and   

(b) the FW Act does not confer a power on the Fair Work Commission to impose such 
penalties for breach of the Award on employers. 

9. THE COMMISSION’S POWER TO INSERT TERMS INTO AN AWARD  

9.1 Section 136 of the Act prescribes that terms may only be included in a modern award if they 
are permitted or required by: 

(a) Subdivision B or C of Part 2-3 of the Act; 

(b) section 55 of the Act (which deals with interaction rules pertaining to the National 
Employment Standards); or 

(c) Part 2-2 of the Act (which deals with the National Employment Standards). 

9.2 Although no party has yet articulated the power upon which the Commission may rely to 
preserve the EFT Late Payment Penalties, it appears uncontroversial that Subdivision C, 
section 55 and Part 2-2 of the Act cannot be relied upon to ground the Commission’s 
jurisdiction for the preservation of these terms. 

9.3 This means that the power to preserve the EFT Late Payment Penalties in the awards subject 
of the ABI/NSWBC claim must be derived from Subdivision B of Part 2-3 of the Act, if it the 
terms are to be retained in the awards at all. 

https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000014/ma000014-23.htm#P511_44805
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000014/ma000014-04.htm#P132_8774
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10. SECTION 139 OF THE ACT  

10.1 Section 139 of the Act is the opening provision in Subdivision B of Part 2-3. 

10.2 Section 139 of the Act empowers the Commission with a discretion to insert terms into 
modern awards that are “about” any of the following matters: 

“(a) minimum wages (including wage rates for junior employees, employees with a 
disability and employees to whom training arrangements apply), and:  

(i) skill-based classifications and career structures; and  

(ii) incentive-based payments, piece rates and bonuses;  

(b) type of employment, such as full-time employment, casual employment, regular 
part-time employment and shift work, and the facilitation of flexible working 
arrangements, particularly for employees with family responsibilities;  

(c) arrangements for when work is performed, including hours of work, rostering, 
notice periods, rest breaks and variations to working hours;  

(d) overtime rates;  

(e) penalty rates, including for any of the following:  

(i) employees working unsocial, irregular or unpredictable hours;  

(ii) employees working on weekends or public holidays;  

(iii) shift workers;  

(f) annualised wage arrangements that:  

(i) have regard to the patterns of work in an occupation, industry or 
enterprise; and  

(ii) provide an alternative to the separate payment of wages and other 
monetary entitlements; and  

(iii) include appropriate safeguards to ensure that individual employees are 
not disadvantaged;  

(g) allowances, including for any of the following:  

(i) expenses incurred in the course of employment;  

(ii) responsibilities or skills that are not taken into account in rates of pay;  

(iii) disabilities associated with the performance of particular tasks or work in 
particular conditions or locations;  

(h) leave, leave loadings and arrangements for taking leave;  

(i) superannuation;  

(j) procedures for consultation, representation and dispute settlement.” 

10.3 It is not readily apparent that the EFT Late Payment Penalties fall within the scope of any of 
the subject matters identified in section 139 of the FW Act. 

10.4 In the Fair Work Commission’s review of the Timber Industry Award 20102, the CFMEU 
contended that an EFT Late Payment Penalty term constituted a “penalty rate” within the 
meaning set out in section 139(1)(e).  

                                                 
2
 Timber Industry Award 2010 [2015] FWCFB 2856 

http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#junior_employee
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#training_arrangement
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#public_holiday
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#worker
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#enterprise
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
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10.5 This characterisation was rejected by the Full Bench, which held as follows: 

“[100] In our view, the payment of wages provision in the elements of clause 25 as 

varied to give effect to the CFMEU’s proposal is not a “penalty rate” provision within 
the meaning of s.139(e) of the Act. Reflecting common industrial usage, “penalty 
rate”, for the purpose of s.139(e) of the Act is a higher rate of pay to which an 
employee is entitled in compensation for the inconvenience or disabilities associated 
with performing work at a particular time, consistent with the non-exhaustive 
examples within s.139(e). We are not persuaded that a provision of the character of 
clauses 25.7 and 25.8, as proposed by the CFMEU – a payment an employer is 
required to make to an employee as a penalty for the late payment of wages – is a 
“penalty rate” within the meaning of s.139(e) of the Act. 

[101] In this regard, we do not think that the CFMEU’s characterisation of clause 25.5 

is supported by the Judgement of the Full Court of the Commonwealth Court of 

Conciliation and Arbitration in the 1947 Penalty Rates Case.  Whilst Drake-Brockman 

ACJ and Sugerman J identified two elements of a penalty rate – an additional 
payment “where work is done under special conditions” and a “deterrent against 
calling upon employees to work” in such conditions, in both cases the payment 
related to working in particular circumstances. That is of a different character 
altogether to an obligation upon an employer to make additional payment to an 
employee in circumstances where they fail to meet their obligation to make payment 
for the relevant work on time. Such an obligation is properly characterised as a 
“penalty” rather than a “penalty rate” of the nature described by Drake-Brockman 

ACJ and Sugerman J – “additional amounts to be paid where work is done under 

special conditions of time, place or circumstance”  [emphasis added]. That distinction 
accords with common industrial usage and the dictionary meaning relied on by the 
CFMEU of “an increased rate of pay for overtime or in recognition of abnormal 

conditions”, is itself referable to a rate of pay for work and the recognition of 

abnormal conditions in relation to that work. 

[102] Accordingly, the power to include the term contained in the CFMEU’s proposal 

must, if it exists, be found in s.142(1) of the Act.” 

10.6 ABI and NSWBC adopt the reasoning of the Full Bench in the above case and further submit 
as follows: 

(a) Section 139(1)(e) itself gives some insight into the meaning of the term “penalty 
rate” when it describes the types of circumstances that might give rise to penalty 
rates. Specifically, section 139(1)(e) provides as follows: 

“[A modern award may include terms about any of the following matters]... 

(e) penalty rates, including for any of the following: 

(i) employees working unsocial, irregular or unpredictable hours; 

(ii) employees working on weekends or public holidays; 

(iii) shift workers...” 

(b) Each of the circumstances identified in section 139(1)(e) appear to empower the 
Commission to provide a penalty rate to compensate for particular hours of work, 
whether they be unsociable or irregular hours, or shift work hours. It is the time 
when work is performed which gives rise to the penalty rate in the examples listed in 
section 139(1)(e). 
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(c) In the seminal cases that gave rise to penalty rates3, industrial Courts outlined that 
penalty rates arose to compensate employees for the lost opportunity to spend time 
with family and friends or on religious activities due to work being rostered at 
unsociable hours.  

(d) This rationale was developed in a recent penalty rates decision, Modern Awards 
Review 2012 – Penalty Rates [2013] FWCFB 1635, where the Full Bench of the 
Commission held that: 

“Although described in the modern awards as penalty rates, they are in 
reality a loading which compensates for disabilities. In the modern award 
context these loadings must recognise the disabilities of working at 
unsociable times; be sufficient to induce people with appropriate skills to 
voluntarily work the relevant hours, and be set having regard to whether 
employers in the industry concerned normally trade at such times. These 
factors and the elements of the modern awards objective need to be 
balanced and weighed accordingly.” (emphasis added) 

(e) The description of penalty rates as loading in the above passage is of particular 
interest, as it connotes that the rates go hand in hand with work being performed (as 
opposed to the rates being paid as a penalty for something unrelated to the 
performance of work). 

(f) Ultimately, the industrial case law history, academic literature4 and the wording of 
section 139(1)(e) itself all point towards penalty rates being inextricably linked to 
unsociable or undesirable working hours. 

(g) The EFT Late Payment Penalties stand in stark contrast to all of the matters raised 
above. The clauses do not identify any undesirable hours of work. Indeed, they do 
not focus on the performance of work at all. Rather, as has been previously stated: 

(i) they relate to a payment for a period of time after the conclusion of work. 
The notion that employees can be paid “penalty rates” in respect of a period 
when they are not working is entirely inconsistent with the long history of 
industrial jurisprudence pertaining to penalty rates; and 

(ii) they seeks to impose penalties on work performed during ordinary hours. In 
this circumstance, none of the motivations associated with penalty rates 
arise as the employee is performing their normal rostered hours of work.  

10.7 Whilst the EFT Late Payment Penalties are undoubtedly a penalty, they are to be 
distinguished from the composite term “penalty rate”. 

11. DO THE EFT LATE PAYMENT PENALTIES FALL WITHIN THE SCOPE OF SECTION 142 OF THE 
ACT? 

11.1 If the Commission accepts that the EFT Late Payment Penalties are not about one of the 
subject maters outlined in section 139 of the FW Act, the Commission must be satisfied that 
the EFT Late Payment Penalties can be included in a modern award pursuant to section 142 
of the FW Act.  

11.2 Section 142 allows a term to be included in modern awards if the term is: 

                                                 
3
 See Federated Gas Employees Industrial Union v Geelong Gas Company and Others (1919) 13 AR 468-469 and The Metal 

Trades Award re Rheem Manufacturing (1947) 58 CAR 609, 
4
 For instance, Stewart, A ‘Stewart’s Guide to Employment Law’ 2

nd
 Edition, 195 defines penalty rates as a “loading or 

premium for working extra or anti-social hours” and as being designed to compensate for work performed on weekends or 
public holidays 
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(a) incidental to a term that is permitted to be included in a modern award; and 

(b) essential for the purpose of making a particular term operate in a practical way.  

11.3 The requirement to establish that the clause is essential for the purpose of making another 
provision of the award operate in a practical way is a self-evidently high threshold. 

11.4 “Essential” is defined by the Macquarie Dictionary to mean: 

“1. Absolutely necessary; indispensible...”5 

11.5 Section 142 accordingly requires the Commission to be satisfied that the relevant awards 
cannot operate in a practical way without the EFT Late Payment Penalties being included. 

11.6 ABI and NSWBC are unable to discern any rational or practical reason to explain why EFT Late 
Payment Penalties are essential to ensure the practical operation of the award payment 
provisions in the 10 industries that are subject to the present claim. This is because there is 
no apparent reason to explain why:  

(a) these 10 industries require the additional protection afforded by the EFT Late 
Payment Penalties compared to the other industries covered by the remaining 112 
awards in the Federal jurisdiction; and 

(b) it is only the payment of wages clause of the Award which warrants the inclusion of a 
penalty for non-compliance, as opposed to any other provisions of the relevant 
awards. 

11.7 One would assume that, to satisfy the Commission of the need for the EFT Late Payment 
Penalties in these industries, a substantial and probative evidentiary case would need to 
have been advanced at some point, outlining:  

(a) difficulties associated with ensuring compliance with Award payment provisions; and  

(b) demonstrating that no other arrangements could be adopted to address these 
problems. 

11.8 However, ABI and the NSWBC have been unable to identify any such evidence being filed 
during the Award Modernisation Process or the 2012 Transitional Review of Modern Awards 
in respect of the awards that are the subject of the ABI and NSWBC claim. On the contrary, 
the EFT Late Payment Penalties appear to have been adopted from the drafting of pre-2010 
awards that were made in a different:  

(a) statutory context; and  

(b) financial context - that is, one in which cash and cheque payments to employees 
were far more prevalent than they are today. 

11.9 In the absence of any rational reason establishing the need for EFT Late Payment Penalties in 
the awards subject of the ABI and NSWBC claim, it is submitted that the merit of the 
variations proposed by ABI and NSWBC in respect of this issue would fall within those 
categories of variations described by the Commission in 4 Yearly Review of Modern Awards: 
Preliminary Jurisdictional Issues [2014] FWCFB 1788 as “self-evident”.6  

 

                                                 
5
 Macquarie Concise Dictionary Third ed, p.377 

6
 See paragraph [60], sub point 3 
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12. CONCLUSION REGARDING EFT LATE PAYMENT PENALTIES  

12.1 For the reasons outlined above, ABI and the NSWBC submit that EFT Late Payment Penalties 
are not terms permitted to be included in modern awards pursuant to sections 139 or 142 of 
the FW Act. 

12.2 For this reason, the Commission should make the determinations proposed by ABI and 
NSWBC, which would have the effect of ensuring that employees are only entitled to 
additional payments with respect to late payment of wages where the employees are 
physically kept waiting at the workplace for their payment to be made.  

 

 
Luis Izzo 
Director 
Australian Business Lawyers & Advisors 
(02) 9458 7640 
luis.izzo@ablawyers.com.au 

 

20 September 2016 
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1.1. CHEQUES AND CASH DECLINE 

The digital economy is accelerating the decline in cheque use with 
Australians using 16.3% fewe1· cheques in 2015 than 2014. 
This compares to a drop of 14.3% in 2014. 1 
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-
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In the last 10 years, cheque use has dropped by a compelling 71%. 
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SoLwce: RBA 

Cash use is in decline. 

• In 2015, tile total number of ATM transactions reduced by 5 .5% and by 1. 7% in value 
compared to 4 . 7% and 1. 7% respectively in 2014. Since 2005, ATIV1 witlldmwals have 
dropped by 11 .5% but increased 5.1% in value. 

1 The Reserve Bank of Australia: Payments Data. The data reported takes into account RBA adjusted figures as at February 201 6 
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International Trends in 
Cheques 
.......••..............•........•...... ..•..•... ........................... 

Cheque use is decl ining faster in Australia than many other nations 
although the decline in cheque use is a global phenomenon. 
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Australia 
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...........................•...........•................•.....•................. , 
2015 Less -cash society indicatms: 

Figures show clecline between 20"10-2014 
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International Trends in Cheques 
•••••••••••• • •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

Til e Bank for International Settlement (BIS) released its 2014 payment statistics for 23 countries 
in December 2015. ' T!lere are 18 developed and developing countries that continue to use 
cheques. Overall. in 2014 the number of cheques written by these countries dropped by 10.7% 
to 22.4 billion . 

Some observations include: 

• The United States accounted for 64% of tile total c lleques w1~itten in 2014. Clleque volumes 
in the US continue to decline dropping by 12.1 % in 2014 and 36% over the last fou1· years. 
There were sti ll 14.3 bi llion cheques written in 2014. 

• Other count1·ies that have historically been heavy users of cheques are continuing to see 
steady decline in cheque use. Between 2010 and 2014, cheque use in France llas declined 
by 20 .5% and by 22 .6% in Canada. 

• Tile decline in countries that have near real-time payments systems has been marked . 
Between 2010 and 2014, clleque use in South Africa declinecl by 70.3% with less than one 
cheque written per person in 2014. Over the same period , cheque use in tile 
Unitecl Kingdom declined by 42 . 1% with 1 0 cheques per person written in 2014. 

• As a comparison, between 2010 and 2014, c lleque use in Australia declined by 42.8% 
with just over seven cheques written per person in 2014. 

Number of cheques for the year- in mill ions % change Per person 

SoLwce: BIS 

3 Bank for International Settlements: Statistics on payment, clearing and settlement systems in the CPMI countries 
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Digital Economy 

3.2. MOBILE USE 

Australia is 1·a1lked fifth in the world for smalipllone banking uptake with 60% of smartphone 
owners having participated in mobile banking activity.8 Of all Australians with smartphones, 
45% have used their smartphone to purchase goods or services compared to the 20'13 
OECD average of 38%.9 Australia is ranked as t!le sixth most concentrated smmtphone 
market globally.10 

It is estimated that globally there are more than 1 . 75 billion smartphone users.11 

M-payment transactions are expected to increase by 60 .8% pel- annum having increased 
from 6.4 billion in 2011 to an estimated 39.9 billion transactions in 2015 .12 Adoption of 
mobile banking is predicted to increase fr·om 0.8 billion to 1.8 billion people by 2019 .13 

In developed markets smartphone access is reaching critical mass with around 65% of the 
global population having access to smartphones at the end of 2015. However, uptake varies 
by region with 59% of Europeans having smartphone access compared to 7 4% of 
NOiih Ame1·icans. Meanwhile access in developing markets is expected to grow fro111 40% 
to 63% by 2020, accounting for 90% of smartphone grovvth .14 

Australia is fifth in the world for smartphone banking uptake 

a Nielson: Global Connected Commerce 

9 The Australian Payments Council: Fact Base 

10 Deloitte: Navigating the New Digital Divide 

$ 

GLOBALLY, MOBILE 
PAYMENT TRANSACTIONS 
ARE EXPECTED TO INCREASE 

IN 2016 

11 eMarketer: Smartphone Users Worldwise Will Total1 .75 Billion in 201 4 

12 The Australian Payments Council: Fact Base 

13 KPMG: Mobile Banking Report 

14 GSMA: The Mobile Economy 
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In 2012, APCA released ~The Decline of Cheques: Building a 
Bridge to the Digital Economi'. 17 This report identified key measures 
for managing the decline of cheques. The fo llowing are updates on 
the initiatives currently undenNay. 

4.1. NEW PAYMENTS PLATFORM 

The New Payments Platfornl (NPP) is a major industry initiative to develop new national 

infrastructure for fast, vet-satile, data-rich payments. 

The industry is taking a layered approach. The NPP basic infrastructure will connect all 

financial institutions, ancl through them businesses and consumers so that payments 

can be made quickly between financial institutions atld their customers' accounts . 

On top of the basic infr-astructure, there wil l be numerous overlay services which individual 

financial institutions can choose to offer their customers to meet specific payments needs. 

In October 2015, NPP Australia Limited selected bill-payment-system provider BPAY to 

design, build, and operate the first overlay service . This initial convenience service will 

enable person-to-pet-son payments in real-time using a mobile phone. 

New innovators and payment service providers me expected to join BPAY in using the 

NPP once it is up and running . This is expected to provide additional alternatives to 

cheques. The NPP is on track to being operational in the second half of 2017. 

17 APCA: Decl ine of Cheques 
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Stakeholder In itiatives 
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4.4. DIGITAL CHEQUE IMAGING 
The payments industry converied to digital cheque clear-ing in May 201 5 to improve processing 
efficiencies. Images of cheques are now captured at br-anches and processing centres and 
exchanged electronically. Tl!is has endecl the costly practice of physically transporting cheques 
around Australia and maintaining long-term storage and retrieval systems. 

4.5. GOVERNMENT 
In July 2015, the Federal Government established the Digital Transformation Office (DTO). 
Its purpose is to work closely with government agencies, users and private sector partners 
to create public services that are simpler, clearer and faster?1 

The DTO is working on a range of initiatives that wi ll promote the digital economy and improve 
online government se:vice delivery. It expects to release an initial pr-ototype of an opt-in digital 
identity uedential for government services by August 2016. The DTO has also acknowledged 
tile importance of engaging with the private sector in tile clevelopment of a national digital 
identity framework. ~ 1 

As announced by the Department of Human Services, Centr-el ink stopped issuing cheques for 
regular ancl urgent payments from 1 January 20 1 6 . 2~ Furthermor-e , from 1 July 2016, all Medicar-e 
rebate and Pharmaceutical Benefit Scheme refund payments will be paid direct into customers' 
banking accounts. 

4.6. PROPERTY SETILEMENT 
According to PEXA, (operated by Properiy Exchange Australia Ltd) as of 16 February 2016 over-
$1 0 bi llion worih of property sales had been processed thr-ough the electronic conveyancing 
system. PEXA is now available in 1\JS\11/, 
Victoria, Queensland and Western Australia, 
with Soutll Australia due to commence 
in May 2016. Tasmania and the l\lori hern 
Terr-itory will follow. This service is expected 
to contribute to less cheques being used 
in property settlement. 

20 Digita l Transformation Office 

21 DTO: Digital Identity, early days in the Discovery process 

22 Department of Human Services Efficiencies 
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Transaction Statis tics 

Direct Debit & Direc t Credit Direct Entry Transactions 
Cards Dnily volume 

ATM and EFTPOS 
Year Direct Credits Volume Direct DebiL-; Volume 

High Value Items per day (millions) 

2016 6.7 3.9 
Cheque 

2015 5.8 3.4 

Fraud Statistics 2014 5.3 2.6 

2013 5.0 2.4 

2012 4.9 22 

2011 4.7 2.3 

2010 5.0' 2.3' 

2009 4.3 2.2 

2008 4.2 2.0 

2007 4 .0 1.8 

2006 3.7 1.7 

2005 3.4 1.6 

2004 3.2 1.5 

2003 2.9 1.3 

2002 2.7 1.2 

2001 2.7 1.1 

2000 2.3 0.9 

1999 2.1 0 .8 

1998 1.9 0.6 

1997 1.8 0.4 

1996 1.7 0.4 

1995 1.9 0.4 

1994 1.6 0.3 

Notes: 
• Figures for Direct Credit Vak.Je and Direct Debit Value Revised. Figures were colected over the month of May. 

Direct Entry Transactions 

DDily V21 1Ue 

Yem Dirr.:~ct Credits Vnlue Di rect Debits Vu lue 

Dollars per day (in billions of dollars) 

2016 $31.1 $21.7 

2015 $26.8 $19.8 

2014 $23.4' $17 .9. 

2013 523.9 519.2 

2012 525.3 520.7 

2011 $24 .7' $19 .6' 

2010 $23.4' $17.8' 

2009 521 .2 516.6 

2008 521.4 517.3 

2007 519.9 515.7 

2006 517.5 513.7 

2005 $15.5 $12.1 

2004 $13 .7 $10.5 

2003 $11.2 $8.6 

2002 $10.3 $8.1 

2001 $9.1 $7.0 

2000 $6.5 $5.0 

1999 $4 .9 53.7 

1998 $3.6 $2.4 

1997 $3.4 $1.6 

1996 $4.2 $1.6 

1995 $2.6 $1.2 

1994 $1.9 $1.3 

Notes: 
• Figures for Direct Credit Value and Direct Debit Value Revised. Figures were coDected over the month of May. 

Direct Entry Transactions 

iv1onU1 Iy volumn 

http://www.apca.com .au/payment-statistics/transaction-statistics/direct-debit-direct-credit 1/3 
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Yeur 

2016 

2015 

2014 

2013 

2012 

2011 

2010 

2009 

2008 

2007 

2006 

2005 

2004 

2003 

2002 

2001 

2000 

1999 

1998 

1997 

1996 

1995 

1994 

Notes: 

Direct Debit and Direct Credit Transaction Statistics- APCA 

Direct Cradits Volume 

147.3 

122.3 

115.9 

115.7 

112.0 

104.5' 

97.0' 

90 .7 

91.4 

91 .1 

85.3 

76.8 

66.7 

64 .6 

61 .5 

62.0 

52 .6 

43.9 

40.2 

38.9 

36.2 

41.6 

35.0 

Items per month (millions) 

Direct Debits Volume 

86.4 

70.4 

57.0 

54.1 

50.2 

51.5' 

48.6' 

45.4 

44 .6 

41.1 

39.5 

37.0 

31.4 

29.6 

27.3 

25.9 

20 .7 

16.5 

12.6 

9 .5 

8.9 

8.5 

72 

• Figures for Direct Credit Vah.Je and Direct Debit Value Revised. Figures were coUected over the month of May. 

Direct Entry Transactions 

Monthly v?. lue 

Yeilr Direct C: rl~dits V~ lll '-) Direct Debits V(llue 

Dollars per month (billions) 

2016 $683.2 $476.7 

2015 $562.1 $416.2 

2014 5515.6' 5393.5' 

2013 $548.6 $442 .3 

2012 $582.5 $476 .1 

2011 5543.3' $430.5' 

2010 5490.5' $3872' 

2009 $445.9 $349.2 

2008 $471.1 $380.7 

2007 $458.4 . $361.3 

2006 $404.8 $316.1 

2005 $340.6 $265 .6 

2004 $287.9 $221.2 

2003 $245.5 $188.9 

2002 $237.4 $186.7 

2001 $209.9 5161.4 

2000 $149.9 $115.0 

1999 5102.9 578.3 

1998 575.9 550.7 

1997 575.5 535.3 

1996 588.8 534 .8 

1995 557.0 525.7 

1994 545.2 528.8 

Notes: 
• Figures for Direct Credit Vak.le and Direct Debit Value Revised. Figures were coUected over the month of May. 

Number of Direct Entry Users 

Yea r Direct Credit Usors Direct Debit Users 

2016 331.712 26,926 

2015 320.413 25.518 

2014 307.027 24.164 

2013 294,673 22.876 

2012 281,938 21.637 

2011 267,828 20,159 

2010 254.144 19,225 

2009 239.146 17,904 

2008 223.329 16.068 

2007 205,362 14.527 

2006 188,489 12.986 

2005 178,808 11 ,832 

2004 189,519 10,144 

2003 175.295 11.353 

2002 158,955 8,820 

http://www.apca.com.au/payment-statistics/transaction-statistics/direct-debit-direct-credit 2/3 
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Member login 

RSS C Contact Us I'm interested m .. I neerJ help en .. Useful links. 

Home About Payments Payment Systems Payment Stati stics Pol icy and Debate AboutAPCA 

You are here: Payment Statistics > Transaction Statistics > Cheque 

Payment Statistics 

Transaction Statist ics 

Direct Debtt & Direct Credtt 

Cards 

ATM and EFTPOS 

High Value 

Cheque 

Fraud Statistics 

Home 

About Payments 

Cheque Payment Transactions 

Dai ly vo lume and va lue 

'{em Volume per duy {in mill ions) 

2015 0.6 

2014, 0.7 

2013 0.8 

2012 1.0 

2011 1.1 

2010 1.3 

2009 1.6 

2008 1.5 

2007 1.8 

2006 1.9 

2005 2.1 

2004 22 

2003 2.3 

2002 2.5 

2001 2.7 

2000 3.1 

1999 32 

1998 3.7 

1997 3.7 

1996 3.9 

1995 3.9 

1994 3.7 

Month ly vol ume and va lue 

Yl!t!:lr Volume Pl!t r rnonth (in millions) 

2015 13.4 

2014 1 14.9 

2013 18.4 

2012 21.0 

2011 25.0 

2010 27.6 

2009 33.6 

2008 33.7 

2007 40.3 

2006 43.3 

2005 46.0 

2004 45 .8 

2003 50.6 

2002 57.6 

2001 61 .6 

2000 71.1 

1999 67.5 

1998 77.3 

1997 82.2 

1996 81 .9 

1995 852 

1994 81.4 

Notes: 

Value per day (S in bi llions) 

$4 .9 

$4.8 

$4 .1 

$4 .7 

$6 .0 

$6.2 

$6.3 

$6.3 

$7.0 

$7.2 

$6.8 

$7.1 

$7.2 

$7.6 

$8.3 

$9.7 

$12 .3 

$14 .6 

$24.9 

$24.3 

$23.4 

$24.8 

Va ltl o pe r month ($ in bi ll ions) 

$107.8 

$100 .9 

$94.3 

$99.8 

$131.1 

$129.4 

$132.8 

$139.3 

$160.3 

$165.4 

$150 .1 

$149.1 

$159.3 

$175.9 

$191.5 

$319.5 

$258.5 

$307.6 

$549.1 

$511.1 

$514 .0 

$545 .5 

1 As of June 2014, cheque values and volumes are calculated using f~gures sourced from M'CA Members. based on Reserve Bank of 

Austratia data collections. Previously, these were calculated from separate, APCA specifiC data collections. Therefore, a break in the 

series occurred in 2014. 
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