
From: Rebecca Grant [mailto:Rebecca.Grant@Ablawyers.com.au]  

On Behalf Of Luis Izzo 
Sent: Friday, 6 January 2017 9:41 AM 

To: AMOD 
Subject: AM2016/8 – 4 Yearly Review of Modern Awards – Payment of Wages [ABLAW-

ImanageDocs.FID152548] 

 
Dear Sir/Madam 

 

We refer to the above proceedings and to the directions issued by the Full Bench for the 

filing of additional submissions in the proceedings by 22 December 2016. 

 

Due to an administrative oversight and the ensuing holiday period, ABI and NSWBC 

unfortunately failed to file submissions in accordance with the Commission’s requested 

timeframe. ABI and NSWBC apologise for this oversight and any inconvenience caused to 

the Commission or other parties. 

 

ABI and NSWBC now seek leave to filed the attached submissions in response to the 

directions issued by the Full Bench in their decision of 1 December 2016. 

 

Given that the hearing of these proceedings is not scheduled until 8 February 2016, 

should any prejudice be caused to any party by the late filing of these submissions, ABI 

and NSWBC are hopeful that such prejudice can be rectified by making appropriate 

amendments to any timetable for the filing of reply submissions without there being a 

need to change the scheduled hearing date. 

 

Given ABI and NSWBC’s desire to file these submissions as promptly as possible 

(following discovery of the relevant administrative oversight), we have not yet 

corresponded with the other parties to the proceedings regarding the delayed filing of 

these submissions. 

 

Should you have any queries in relation to this correspondence, please do not hesitate to 

contact Luis Izzo on the details below. 

 

Yours faithfully 

 

Luis Izzo 
Director 
Australian Business Lawyers & Advisors  
 
140 Arthur Street North Sydney NSW 2060  
Dir: +612 9458 7640 | Fax: +612 9954 5029 | Mob: 0408 109 622  

Tel: +612 9458 7005 | Web: www.ablawyers.com.au |  LinkedIn 

 

mailto:Rebecca.Grant@Ablawyers.com.au
www.ablawyers.com.au
https://www.linkedin.com/company/australian-business-lawyers?trk=top_nav_home
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1. INTRODUCTION 

1. On 1 December 2016, the Full Bench of the Fair Work Commission (Commission) issued a 

decision
1
  in relation to the payment of wages common issue (AM2016/8) forming part of the 

4 yearly review of modern awards (Decision).  

2. In the Decision, the Commission sought written submissions in relation to (inter alia): 

(a) the concepts in, and wording of, the provisional ‘payment of wages and other 

amounts’ model term at paragraph 34 of the Decision (Model Payment Term); 

(b) the provisional view expressed by the Commission in the Decision, that is, that there 

would be benefit in replacing the existing provision for payment in all 

modern awards with: 

(i) the Model Payment Term (once finalised); or  

(ii) in the alternative, a version of the Model Payment Term, appropriately 

adapted to the existing award payment arrangements;  

(c) whether it would be desirable for the Modern Payment Term to include a 

provision/note to the same effect as section 36(2) of the Acts Interpretation Act 1901 

(Cth) with regard to where payments fall due on a Saturday, Sunday or public 

holiday; and 

(d) the provisional ‘payment on termination of employment’ model term at 

paragraph 117 of the Decision (Model Termination Payment Term). 

1.2 ABI and NSWBC submit as follows. 

2. MODEL PAYMENT TERM 

Concepts in, and wording of, the Model Payment Term 

Concept/issue Relevant clauses in 

Model Payment Term 

Effect of clauses ABI and NSWBC 

position 

Time for payment x.1(a) Employer must pay 

wages and other 

award/NES 

requirements no 

later than 7 days 

after the end of 

each pay period 

Do not oppose 

(subject to inclusion 

of note referred to 

in paragraphs 2.7 

and 2.8 below) 

Written notification 

regarding pay day 

and pay period   

x.1(c) Employer must 

notify each 

employee in 

writing of their pay 

day and pay period 

Opposed 

 

 

 

 

 

 

 

                                                 
1
 [2016] FWCFB 8463 
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Written notification 

regarding change of 

pay day or pay period 

x.1(d) Subject to x.1(e), 

employer may 

change an 

employee’s pay 

day or pay period 

after providing 

them with 4 

weeks’ written 

notice 

Do not agree with 

x.1(e) qualification 

(as do not agree 

with x.1(e) 

requirement – 

please see below. 

Do not oppose 

balance of x.1(d) 

Restrictions on 

monthly pay 

x.1(b) 

x.1(e) 

Subject to 

grandfathering 

arrangement in 

x.1(e), employers 

can only change 

from one 

week/two week 

pay period to 

monthly pay 

period by 

agreement with 

affected 

employees. 

Opposed - please 

see below 

Restrictions on 

payment in arrears 

x.1(f) Monthly pay must 

be two weeks in 

advance and two 

weeks in arrears 

Opposed - please 

see below 

 

Restrictions on monthly pay/payments in arrears 

2.1 ABI and NSWBC oppose the proposed restrictions on monthly pay and payments in arrears 

contained in the Model Payment Term.  

2.2 The Full Bench has confirmed that: 

(a) the 4 yearly review “will proceed on the basis that prima facie the modern award 

being reviewed achieved the modern awards objective at the time that it was  

made”;
 2 

and 

(b) where a “where a significant change is proposed [as part of the 4 yearly review] it 

must be supported by probative evidence properly directed to demonstrating the 

facts supporting the proposed variation”.
3
 

2.3 In this case, the restrictions proposed in relation to monthly pay/payments in arrears are 

clearly significant, yet probative evidence has not been advanced before the Commission 

that: 

(a) either employers or employees have difficulties associated with monthly payments 

(including where said payments are made entirely in arrears); or 

                                                 
2
 4 Yearly Review of Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788 at [24] 
3
 Ibid, at [23]. 
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(b) in circumstances where a modern award currently allows for monthly pay (including 

where said payments are made entirely in arrears), the Commission should adopt its 

proposed course of action where doing so: 

(i) departs from the Commission’s prima facie assumption that monthly 

pay/payment in arrears arrangements were consistent with the modern 

award objective at the time the award was made; and 

(ii) is not necessary to achieve (and indeed, is inconsistent with) the modern 

awards objective, given that these restrictions impact negatively on 

businesses by increasing the regulatory burden. 

2.4 While the grandfathering arrangement contemplated by clause x.1(e) in the Model Payment 

Term assists in terms of not disturbing existing award-based/common law monthly pay 

arrangements, this does not provide comfort to those employers: 

(a) operating under modern awards which currently do not restrict monthly payment 

arrangements; and 

(b) who have not utilised such arrangements prior to the commencement of the 

Model Payment Term (and therefore do not attract the benefit of the grandfathering 

arrangement in clause x.1(e)). 

Replacing existing award payment provisions with the Model Payment Term (once 

finalised), or a version of same appropriately adapted to the existing award payment 

arrangements 

2.5 As to the merit of replacing existing award payment provisions with the Model Payment 

Term (once finalised), this is dependent upon the degree to which the Model Payment Term 

is amended prior to its finalisation. To the extent that the finalised term retains the 

provisions to which ABI and NSWBC are opposed as set out above, ABI and NSWBC will 

submit that the implementation of a “one size fits all” Model Payment Term is not 

necessarily consistent with the modern awards objective. This is because the attraction of 

uniform provisions regarding payment of wages needs to be balanced against the regulatory 

burden imposed by the proposed clauses - particularly in circumstances where evidence has 

not been advanced on an industry by industry basis to demonstrate that there are indeed 

concerns arising from the existing payment timeframes. 

2.6 ABI and NSWBC have less difficulty in principle with an approach whereby the 

Model Payment Term is appropriately adapted to reflect existing award payment 

arrangements, provided that said amendments address ABI and NSWBC’s objections noted 

above. Again, a concluded view can only be provided on a “case by case assessment” of each 

modern award,
4
 and on the basis of probative evidence.  

Inclusion of provision/note in Model Payment Term to same effect as section 36(2) of the 

Acts Interpretation Act 1901 (Cth) 

2.7 We agree that the Model Payment Term (as well as the Model Termination Payment Term) 

should include a note to section 36(2) of the Acts Interpretation Act 1901 (Cth). 

2.8 While this will not change the position that applies at law, the insertion of a note to this 

effect in the Model Payment Term and Model Termination Payment Term will be of 

assistance in clarifying legal obligations imposed on employers in this regard (particularly for 

laypersons), and is consistent with the modern awards objective, particularly with regard to 

section 134(1)(d) of the Fair Work Act 2009 (Cth).  

                                                 
4
 As contemplated by the Full Bench in relation to the Model Termination Payment Term in the Decision at [86] and [119]  
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3. MODEL TERMINATION PAYMENT TERM 

Requirement for payment within 7 days of last day of employment 

3.1 ABI and NSWBC maintain, as per their earlier submissions, that termination payments should 

be made in accordance with each employee’s normal pay cycle.  

3.2 While the Full Bench has expressed its current view that a period of up to a month is too long 

and “does not satisfy the requirement for a fair and relevant minimum safety net”, ABI and 

NSWBC submit that employees subject to monthly or fortnightly payment arrangements are 

aware of, and accustomed to, when they are going to be paid. In these circumstances there is 

no prejudice caused to the employee, nor any additional “wait” associated with this process 

compared to any other pay cycle.  

3.3 When considered together with the “impracticality” and “administrative cost” arguments 

summarised by the Full Bench in the Decision,
5
 ABI and NSWBC submit that the wording of 

the Full Bench’s provisional default term published in its Statement of 14 October 2016 (that 

is, payment within 7 days after the employee’s last day or employment or the next normal 

pay day) is appropriate for the purposes of the Model Termination Payment Term.  

Balance of Model Termination Payment Term 

3.4 Subject to appropriate amendments to reflect ABI and NSWBC’s position outlined in 

paragraph 3.3 above, ABI and NSWBC do not oppose the balance of the Model Termination 

Payment Term. 

 

 

 

                                                 
5
 Decision at [90]-[91] 
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