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1. The SDA provides the following submission as part of the 4 yearly Review of Modern Awards. 

  

2. The SDA has sought to vary the Payment of wages clauses in the following awards.  Those awards are:  

 General Retail Industry Award 2010  
 Hair and Beauty Industry Award 2010  
 Fast Food Industry Award 2010  

Context of the Review  
3. The FWC considered the conduct of the Four Yearly Review and on 17 March 2014 issued a statement1 (The 

Preliminary Jurisdictional decision) outlining some observations including various considerations of the 

relevant legislation.  

  

4. As part of the statement a useful summary of considerations on the conduct of the Review was included:  

  

Summary  

[60] On the basis of the foregoing we would make the following general observations about the Review:  

1. Section 156 sets out the requirement to conduct 4 yearly reviews of modern awards and what 

may be done in such reviews. The discretion in s.156 (2) to make determinations varying 

modern awards and to make or revoke modern awards in a Review, is expressed in general 

terms. The scope of the discretion in s.156 (2) is limited by other provisions of the FW Act. In 

exercising its powers in a Review the Commission is exercising ‘modern award powers’ 

(s.134 (2)(a)) and this has important implications for the matters which the Commission must 

take into account and for any determination arising from a Review. In particular, the 

modern awards objective in s.134 applies to the Review.  

  

2. The Commission must be constituted by a Full Bench to conduct a Review and to make 

determinations and modern awards in a Review.   Section 582 provides that the President 

may give directions about the conduct of a Review. The general provisions relating to the 

performance of the Commission’s functions apply to the Review. Sections 577 and 578 are 

particularly relevant in this regard. In conducting the Review the Commission is able to 

exercise its usual procedural powers, contained in Division 3 of Part 5-1 of the FW Act. 

Importantly, the Commission may inform itself in relation to the Review in such manner as it 

considers appropriate (s.590).  

  

3. The Review is broader in scope than the Transitional Review of modern awards completed in 

2013. The Commission is obliged to ensure that modern awards, together with the NES, 

provide a fair and relevant minimum safety net taking into account, among other things, the 

need to ensure a ‘stable’ modern award system (s.134(1)(g)). The need for a ‘stable’ modern 
                                                
1
 [2014] FWCFB 1788  
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award system suggests that a party seeking to vary a modern award in the context of the 

Review must advance a merit argument in support of the proposed variation. The extent of 

such an argument will depend on the circumstances. Some proposed changes may be self 

evident and can be determined with little formality. However, where a significant change is 

proposed it must be supported by a submission which addresses the relevant legislative 

provisions and be accompanied by probative evidence properly directed to demonstrating the 

facts supporting the proposed variation. In conducting the Review the Commission will also 

have regard to the historical context applicable to each modern award and will take into 

account previous decisions relevant to any contested issue. The particular context in which 

those decisions were made will also need to be considered. Previous Full Bench decisions 

should generally be followed, in the absence of cogent reasons for not doing so. The 

Commission will proceed on the basis that prima facie the modern award being reviewed 

achieved the modern awards objective at the time that it was made.  

  

4. The modern awards objective applies to the Review. The objective is very broadly expressed 

and is directed at ensuring that modern awards, together with the NES, provide a ‘fair and 

relevant minimum safety net of terms and conditions’.  

  

5. In the Review the proponent of a variation to a modern award must demonstrate that if the 

modern award is varied in the manner proposed then it would only include terms to the 

extent necessary to achieve the modern awards objective (see s.138). What is ‘necessary’ in a 

particular case is a value judgment based on an assessment of the considerations in 

s.134(1)(a) to (h), having regard to the submissions and evidence directed to those 

considerations.   

                 (emphasis added)  

  

5. In conducting the 4 yearly review of modern awards pursuant to s.156 of the Fair Work Act 2009 (the Act), 

the Commission must review each modern award2 against the modern awards objective so as to ensure that 

modern awards, together with the National Employment Standards (NES), “provide a fair and relevant 

minimum safety net of terms and conditions”, taking into account the considerations set out in s 134(1)(a)-(h) 

of the Act.   

  

6. Section 134 (1) of the Act states:  

(1) The FWC must ensure that modern awards, together with the National Employment 
Standards, provide a fair and relevant minimum safety net of terms and conditions, 
taking into account: 
(a)        relative living standards and the needs of the low paid; and  
(b) the need to encourage collective bargaining; and  

                                                
2
 Section 156(5) of the Act.  



 

C:\Users\bright\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\3BKCGAK3\Subs pay of wages 28 10 16 (2).docx 

 

(c) the need to promote social inclusion through increased workforce participation; and  
(d) the need to promote flexible modern work practices and the efficient and productive 

performance of work; and (da) the need to provide additional remuneration for:  
(i) employees working overtime; or  
(ii) employees working unsocial, irregular or unpredictable hours; or  
(iii) employees working on weekends or public holidays; or  
(iv) employees working shifts; and  

(e) the principle of equal remuneration for work of equal or comparable value; 
and  

(f) the likely impact of any exercise of modern award powers on business, 
including on productivity, employment costs and the regulatory burden; and  

(g) the need to ensure a simple, easy to understand, stable and sustainable 
modern award system for Australia that avoids unnecessary overlap of 
modern awards; and  

(h) the likely impact of any exercise of modern award powers on employment 
growth, inflation and the sustainability, performance and competitiveness of 
the national economy. This is the modern awards objective.  

7. These criteria are “broad considerations which the Commission must take into account in considering whether 

a modern award meets the objective set by s 134(1)”.3 No particular weight should be attached to any one 

consideration over another; and not all of the matters identified in s. 134(1) will necessarily be relevant to a 

particular proposal to vary a modern award.4 To the extent there is any tension between some of the 

considerations in section 134(1), “the Commission’s task is to balance the various considerations and ensure 

that modern awards, together with the NES, provide a fair and relevant minimum safety net of terms and 

conditions.”4  

General approach  

8. The Preliminary Jurisdictional decision provided detailed guidance about the conduct of the 4 yearly review 

and related jurisdictional issues.  At [23] the Full Bench stated (emphasis added):5   

The Commission is obliged to ensure that modern awards, together with the NES, provide a fair and 
relevant minimum safety net taking into account, among other things, the need to ensure a 'stable' 
modern award system (s.134(1)(g)). The need for a 'stable' modern award system suggests that a 
party seeking to vary a modern award in the context of the Review must advance a merit argument in 
support of the proposed variation. The extent of such an argument will depend on the circumstances. 
We agree with ABI's submission that some proposed changes may be self evident and can be 
determined with little formality. However, where a significant change is proposed it must be 
supported by a submission which addresses the relevant legislative provisions and be accompanied 
by probative evidence properly directed to demonstrating the facts supporting the proposed 
variation.  
  

9. The proposed changes the SDA seeks to make to the awards in this matter are underpinned by a cogent merit 

argument supporting the proposed variations.  

                                                
3
  National Retailers Association v Fair Work Commission (2014) 225 FCR 154, [109] (Collier, Bromberg, Katzman JJ). 4 

   Four Yearly Review of Modern Awards – Annual Leave [2015] FWCFC 3406, [19], [20] (the Annual Leave decision).   
4
   Ibid, [20].  

5
   [2014] FWCFB 1788 at [23], [24], [27], footnotes omitted  
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The SDA’s Claim 

 
10. The SDA, in three separate Outlines of variations, sought to vary the Payment of wages clauses in the following awards: 

Fast Food Industry Award 2010 (FFIA) (AM2014/267, Outline of variations, 2 March 2015) 

Clause 22 of the Award currently states: 

Wages will be paid weekly or fortnightly according to the actual hours worked for each week or fortnight or 
may be averaged over a period of a fortnight. 
 
The SDA sought to vary Clause 22 Payment of wages, so that all wages were to be paid on a regular pay day 
within 4 days of the end of the pay period.  
 

General Retail Industry Award 2010 (GRIA) (AM2014/270, Outline of variations, 2 March 2015) 

The SDA sought to vary Clause 23 Payment of wages so that all wages were to be paid on a regular pay day 
within 4 days of the end of the pay period. 
 
 
 
 

Hair and Beauty Industry Award 2010 (HBIA) (AM2014/271, Outline of variations, 2 March 2015) 

Clause 25 of the Award currently states: 

Wages will be paid weekly or fortnightly according to the actual hours worked each week or fortnight or may 
be averaged over a period of a fortnight. 

 

11. The SDA sought to vary Clause 25 Payment of wages so that all wages were to be paid on a regular  
pay day within 4 days of the end of the pay period.  
 

12. The variations also sought to require the employer to notify the employee in writing as to which  
day is the pay day and provide 4 weeks’ written notice if they wish to change the pay day. 
 

Consent Position 
 

13. In a statement issued by the Full Bench on 15 August 2016 regarding 4 yearly review of modern awards – 
Payment of wages (AM2016/8) at paragraph 8 the parties were directed to consider and discuss the draft terms 
set out in the statement and advise the commission of the outcome of the discussions. 
 

14. The parties (the SDA, Australian Industry Group and Australian Business Lawyers and Advisers) had a number of 
discussions about this matter and arrived at a consent position (the consent position was outlined in a letter to his Honour 
dated 16 September 2016).  This consent position is outlined below. 

 
General Retail Award 2010 
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15. The SDA and Australian Business Lawyers agreed to the proposed draft term contained in the Statement 
issued by the Commission on 15 August 2016 at paragraph 7. 

23. Payment of wages 

Wages will be paid weekly or fortnightly according to the actual hours worked each week or fortnight, or may 
be averaged over a period of a fortnight. 

All wages shall be paid on a regular pay day within 7 days of the end of the pay period. The employer must 
notify the employee in writing as to which day is the pay day. Where for any reason the employer wishes to 
change the pay day, then the employer shall provide at least 4 weeks’ written notice to the employee of such 
change. 

An enterprise which prior to the 1st January 2010, paid particular classifications of its employees on a 
monthly pay cycle may continue to pay these particular classifications of employees on a monthly pay cycle. 
However no employee classified at level 3 or below under this award may be paid on a monthly pay cycle and 
must be paid either weekly or fortnightly. 

 
 
 
 
 
Fast Food Industry Award 2010 and Hair and Beauty Industry Award 2010 
 

16. The SDA, Ai Group and Australian Business Lawyers agreed to the following words to be inserted at clause 22, Payment 
of wages in the Fast Food Industry Award 2010 and at clause 25 Payment of wages in the Hair and Beauty Industry 
Award 2010: 

 
All wages are to be paid on a regular pay day, within 7 days of the end of the pay period. The employer must 
notify each employee of the regular pay day. The regular pay day may be varied by the provision of 4 weeks' 
notice by the employer to the employee(s). If the regular pay day falls on a public holiday the wages may 
instead be paid on the next day that is not a Saturday, Sunday or public holiday. 
 
 

Submissions 
 
17. The Awards did not specify a pay day or a timeframe within which an employee would receive their pay. 
 
18. A clear prescription around when wages are to be paid is necessary to avoid disputes, manipulation and abuse.   
 
19. The SDA has identified other Awards which provide for payment of wages within a specified period 

demonstrating that this is a common feature of modern awards and meets the modern award objectives.  The 
SDA respectfully provides at Attachment A, a complete list of the 30 Awards which contain provision for 
payment of wages within a specified period whether expressed as a number of days or a particular day of the 
week. 

 
20. This application to vary the GRIA, HBIA and FFIA is consistent with the modern awards objectives provided 

for at section 134 of the Fair Work Act 2009 (Cth) (FW Act) 
 
21. An essential consideration of the Commission is that it meets the modern awards objective at s. 134(1)(g) of 

the FW Act regarding ‘the need to ensure a simple, easy to understand, stable and sustainable modern award 
system for Australia that avoids unnecessary overlap of modern awards’. 

 
22. The variation sought provides clarity, simplicity and certainty around the timing of the payment of wages 

where there is currently uncertainty.  This certainty provides a benefit for both the employer and employee.  
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Employers may determine the pay day and are required to notify each employee of his or her pay day.  
Employers also have the ability to change an employee’s pay day by providing 4 weeks’ notice.  This provides 
consistency for employees regarding payment of wages and certainty around employees having the ability to 
efficiently manage personal finances. 

 
23. The SDA contends that the variation to the payment of wages clause would be consistent with the Modern 

Awards Objective, s134(1)(a); 

“The FWC must ensure that modern awards, together with the National Employment Standards, provide a 
fair and relevant minimum safety net of terms and conditions, taking into account: 

 (a) relative living standards and the needs of the low paid”. 

The three modern awards in this application do not contain any provisions relating to a specific pay day or any 
particular timeframe for the payment of wages after the end of the pay period.  Providing a regular pay day 
and requiring payment within 7 days of the end of the pay period gives certainty to employees covered by 
these 3 awards.  These awards generally cover employees who are low paid, many of whom are part time and 
casual.  Certainty of the timing of payment is particularly critical for such people. 
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Attachment A: Payment of Wages Clauses containing provision for payment within specified period after pay cycle. 

Award Clause 
Ambulance and Patient Transport Industry Award 
2010 [MA000098] 

No later than Wednesday 

Amusement, Events and Recreation Award 2010 
[MA000080] 

No later than Thursday  

Animal Care and Veterinary Services Award 2010 
[MA000118] 

On a set day and preferably at a regular time 

Aquaculture Industry Award 2010 [MA000114] No later than Thursday of the agreed pay period 
Black Coal Mining Industry Award 2010 
[MA000001] 

Within 7 days of the end of the pay cycle 

Broadcasting and Recorded Entertainment Award 
2010 [MA000091] 

Within 7 days of the end of the pay cycle 

Building and Construction General On-Site Award 
[MA000020] 

No later than Thursday of each working week 

Car Parking Award 2010 [MA000095] No later than Friday in each pay week 
Cleaning Services Award 2010 [MA000022] No later than Thursday 
Electrical, Electronic and Communications 
Contracting Award 2010 [MA000025] 

Within 2 days  

Horse and Greyhound Training Award 2010 
[MA000008] 

Within 2 days 

Joinery and Building Trades Award 2010 
[MA000029] 

No later than Thursday of each working week.  

Labour Market Assistance Industry Award 2010 
[MA000099] 

Within 5 days 

Mannequins and Models Award 2010 [MA000117] No later than Thursday in each pay period and must 
be paid during working hours.  

Marine Tourism and Charter Vessels Award 2010 
[MA000093] 

No later than Thursday in each pay cycle. 

Market and Social Research Award 2010 
[MA000030] 

Within 14 days 

Northern Territory News Award 2015 [MA000129] An employee shall be paid his/her wages on 
Thursday or Friday in each week. 

Passenger Vehicle Transportation Award 2010 
[MA000063] 

Within 2 days. 

Pharmaceutical Industry Award 2010 [MA000069] Not later than Thursday in each pay week.  
Plumbing And Fire Sprinklers Award 2010 
[MA000036] 

Not later than the cessation of ordinary hours of 
work on Thursday of each working week. 

Racing Industry Ground Maintenance Award 2010 
[MA000014] 

No later than Thursday of the agreed pay period, 
unless the employer and the majority of employees 
agree to later payment. 

Road Transport (Long Distance Operations) Award 
2010 [MA000039] 

within 2 days  

Road Transport And Distribution Award 2010 
[MA000038] 

Within four business days  

Security Services Industry Award 2010 [MA000016] Not later than Thursday in the pay week.  
Silviculture Award 2010 [MA000040] Within 2 days 
Textile, Clothing, Footwear And Associated 
Industries Award 2010 [MA000017] 

No later than Thursday  

Transport (Cash In Transit) Award 2010 
[MA000042] 

Payment will be made not later than Thursday in the 
pay week.  

Travelling Shows Award 2010 [MA000102] No later than the Thursday of the agreed pay 
period 

Vehicle Manufacturing, Repair, Services And Retail 
Award 2010 [MA000089] 

 Not later than Thursday in any pay cycle, provided 
that wages will be paid if possible not later than 
Wednesday in a week in which a public holiday falls 
on the Thursday or Friday. 

Waste Management Award 2010 [MA000043] Within 3 days  
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