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8 November 2016

The Associate

His Honour Justice lain Ross
President

The Fair Work Commission

Dear Associate
4 yearly review of modern awards - common issue- timing of wages — AM2016/8

1. On 21 October 2016, the President indicated that participants could file additional
material in relation to matters that arose during the hearing. This response is late and
we apologise for this.

2. United Voice did indicate that it would provide some additional material in response
to a request for some ‘authority’ in support of our submission that there is an
established common law position that monies owed to an employee by an employer
must be paid when the employment relationship ends.

3. This correspondence is our response.

4. We have had some difficulty finding any useful Australian authorities but have found
some useful statements of principle from English text books and judgments.

5. The payment of wages is a contractual obligation of the employer generally in
exchange for the performance of work by the employee. The parties can come to
their own arrangements as to timing of the payment of wages and termination -
entittements and even if wages are paid at all." If the parties agres, at the end of the
contract, whatever is owed can be paid in accordance with the agreement made.

6. English law had longstanding legislation dealing with the payment of wages starting
with the Truck Acts in 1831.2 The Truck Acts required payment in ‘current coin of the
realm’ and these Acts were principally designed to prevent employees being paid by
way of tokens that had to be spent in the employer's shop and one of the ways that
this problem was dealt with was by requiring immediate payment after the
performance of the work. The Truck Acts dealt with manual labourers and some retail

workers

7. The United Kingdom’s Wages Act 1986 which repealed the last of the Truck Acts at
section 4 dealt with ‘final instalment of wages’ which would encompass what are
called termination entitlements in Australia. The Wages Act required that the final
instalment of wages ‘is paid before or after the termination of the worker's contract.’

' smith & Wood’s Employment Law, Oxford, 12" edition, 2015, p. 201.
? As above, p. 226,
1




8. The Employment Rights Act 1996 which replaced the Wages Act also dealt with ‘finaf
instalments of wages’ (section 22) and also used the phrase ‘in each case whether
the amount in question is paid before or after the termination of the workers confract’.

9. Both the United Kingdom’s Wages Act and the Employment Rights Act did not rigidly
demand that a final instalment of wages must be paid at any particular time but
‘before or after the termination’ of the contract of employment. Both Acts provided for
enforcement mechanisms for the non-payment of termination entitlements. The Acts
characterised these as unlawful ‘deductions’ and the time limit to recovering these
‘deductions’ was generally 3 months from the ‘occasion’ which when the final
instalments of wages was payable which was the termination of the workers contract.
The cause of action accrued at termination.

10. During argument before the House of Lords in Delaney v Staples [1992] ICR 483 at
485 it was observed:

The occasion for payment is the moment of breach or the moment when
the employee accepts the employer’s repudiation as terminating the
employment. This analysis is consistent with the common law position that
damages are payable immediately on breach and the innocent party need
not wait until the date due for performance: Hochster v de law Tour (7853}
2 E. & B 678. The 'total amount .... properly payable’ on that occasion is
the amount of damages which would then have been payable , having
regard to the variables such as mitigation.

11. Delany v Staples concerned principally whether a payment in liey was ‘wages’ under
the then Wages Act for the purpose of enlivening the jurisdiction of an industrial
tribunal. There are extensive judgments by the English Court of Appeal and the
House of Lords.

12. In the Court of Appeal, Lord Nichols provided some justification as to why payments
in lieu are payable before the end of employment:

The classic example is where an employee is contractually entitled to a
particular period of notice which he (sic) says he was entitied to be given.
But the employer without justification terminates the employment
summarily, that is forthwith and without any notice .... The proper analysis
of the employee’s cfaim is that the claim is for damages for breach of
contract of employment. It is not a claim for payment in accordance with the
terms of the contract.’

13. We attach copies of the judgments of the Court of Appeal and House of Lords noted
above.

14. We reiterate our position put at the hearing on 21 October 2016. It would be
problematic to give employers specific timeframes within which to delay the payment
of termination entitiements after termination. The apparent accepted practise is that
termination entitlements are paid at the time of termination or (reasonably) after.

: Delaney v Staples CA {1991] ICR 331, at 342.




There will be occasions when the money is paid a few days late and in this respect
the English formulation of the time being ‘before or after the termination’ provides a
sensible and practical staternent of an employer’s obligation to pay promptly.
Employees are very reasonable people and there is no evidence that the courts are
being inundated by civil penalty proceedings alleging an employer has for some
reason paid termination entittements cutside the strict letter of an award provision.

15. An unsubstantiated inconvenience alleged by the employer parties occasioned by
having to make out of cycle payments is not a reason to alter the sfatus quo.

16. Further, the requirement of paragraph 117(2)(b) of the Fair Work Act 2009 provides
for a further difficulty for any award term that departs from what could be
characterised as demanding the prompt payment of all termination entitlements.

Stephen Bull

National Industrial Coordinator/l.egal Practitioner
United Voice National Office

E: stephen.buli@unitedvoice.org.au

Ph.: 02 8204 3050
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