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1. On 1 November 2018, United Voice relied upon a written submission described as “CLOSING 

SUBMISSIONS OF UNITED VOICE” and dated 1 November 2018 (“United Voice Closing 
Submissions”). 
 

2. Later on 1 November 2018, the Commission granted (in effect) CAI leave to respond in 
writing to:  
 
(a) the contentions in the United Voice Closing Submissions relating to the data set for 

the AFS Industry Profile; and 
 

(b) the claimed detriments set out in annexure A to the United Voice Closing 
Submissions; and 

 
(c) the appropriateness of the merged award covering club employees if it contained 

red circling, 
 

(see Transcript, 1 November 2018, PN 8555 to PN 8557).  This note has been prepared 
pursuant to such leave. 

 
Data Set for AFS Industry Profile 
 
3. By the written submission, United Voice contended (in effect) that no reliance should be 

placed on the AFS Industry Profile (see Exhibit 33, tab 2) as 55 per cent of all clubs are not 
classified as “hospitality-related” by the ABS and as the AFS Industry Profile did not include 
data relating to such clubs (see paragraph 51 of the United Voice Closing Submissions).  
(United Voice also implied that the characteristics of employees working in the non- 
“hospitality-related” clubs were different to the characteristics of employees working in the 
“hospitality-related” clubs.)  In support of that contention, United Voice relied on the fact 
that ABS was likely to classify some clubs as providing sports and recreational instruction 
(ABS class 8211), as sports and physical recreation clubs (ABS class 9112) and as other 
interest groups (ABS class 9559) rather than as clubs providing hospitality services (ABS class 
4530) (see paragraph 68 of the United Voice Closing Submissions) and emphasised that the 
sports and recreation class included golf club operations, football club operations and life-
saving club operation (see paragraph 68(b) of the United Voice Closing Submissions).  
However: 
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(a) CAI has now obtained from the ABS data relating to clubs classified as providing 
sports and recreational instruction (ABS class 8211), as sports and physical 
recreation clubs (ABS class 9112) and as other interest groups (ABS class 9559) (see 
“Clubs Classes Comparisons Based on 2016 ABS Data” spreadsheet filed at the same 
time as this note) and that data shows: 
 
(i) In 2016, approximately 50 per cent of employees employed in those three 

classes worked part-time (in the sense of working less than 35 hours per 
week), a percentage similar to the 55 per cent of employees in the clubs 
providing hospitality services class (see paragraph 19(d) of the Outline of 
Final Submission of CAI dated 29 October 2018 (“CAI Final Submissions”)) 
and greater than the 34 per cent of employees in all industries (see 
paragraph 19(d) of the CAI Final Submissions); 
 

(ii) In 2016, approximately 40 per cent of employees employed in those three 
classes worked between 1 and 24 hours a week, a percentage similar to the 
36 per cent of employees in the clubs providing hospitality services class 
(see paragraph 19(e) of the CAI Final Submissions) and greater than 23 per 
cent of employees in all industries (see paragraph 19(e) of the CAI Final 
Submissions); and 
 

(iii) In 2016, approximately 27 per cent of employees employed in those three 
classes worked were aged between 15 and 24 years, a percentage similar to 
the 28 per cent of employees in the clubs providing hospitality services class 
(see paragraph 19(f) of the CAI Final Submissions) and greater than 15 per 
cent of employees in all industries (see paragraph 19(f) of the CAI Final 
Submissions) 

 
(b) Clubs that are likely to be classified as sports and recreation clubs (ABS class 9112) 

on the evidence undoubtedly employ persons to perform hospitality duties (and 
those persons are likely to have the same characteristics of the hospitality-related 
employees): 
 
(i) For example, golf clubs employ food and beverage attendants (such as Mr 

Valenti (see Valenti Statement (Exhibit 51), par 8); see also Constable Cross 
Examination (5 July 2018, PN 4303, PN 4305, PN 4310, PN 4326); Kirkman 
Cross Examination, 6 July 2018, PN 5962 to PN 5964)) (noting too that the 
Port Macquarie Golf Club has a restaurant and a bar and lounge area 
(Constable Cross Examination, 5 July 2018, PN 4289, PN 4291, PN 4298), the 
Ryde Parramatta Golf Club has dining options and a bar (Constable Cross 
Examination, 5 July 2018, PN 4336, PN 4342, PN 4344), the Avondale Golf 
Club has dining options and a bar (Constable Cross Examination, 5 July 2018, 
PN 4354, PN 4364), the Links Hope Island Golf Course has restaurant 
facilities and a bar (Stewart Cross Examination, 6 July 2018, PN 5686 to PN 
5692), the Sandhurst Golf Club has a restaurant facility, a café and a bar 
(Kirkman Cross Examination, 6 July 2018, PN 5951 to PN 5953), the Kingston 
Heath Golf Club has restaurant and bar facilities (Kirkman Cross 
Examination, 6 July 2018, PN 5975 to PN 5982), the Tea Tree Gully Club has a 
restaurant and bar facilities (Valenti Cross Examination, 9 July 2018, PN 
6787, PN 6793) and the Grange Golf Club has a café and two bars (Hiscox 
Cross Examination, 9 July 2018, PN 7251 to PN 7253)). 
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(ii) For example, football clubs employ food and beverage attendants (see 
Petrie Statement (Exhibit 22), par 12; Hiscox Statement (Exhibit 54), par 13) 
and gaming attendants (such as Ms Kelly (see Kelly Statement (Exhibit 36), 
par 11)) (noting too that the Central Coast Leagues Club has dining facilities 
and bars (Kelly Cross Examination, 5 July 2018, PN 4654 to PN4670), the 
Brothers Leagues Club has restaurant and bar facilities (Wright Cross 
Examination, 6 July 2018, PN 6238 to PN 6241), the St Marys Leagues Club 
has dining options and bars (Tassell Cross Examination, 6 July 2018, PN 6524, 
PN 6525) and the Dapto Leagues Club has dining and beverage venues 
(Hiscox Cross Examination, 9 July 2018, PN 7237 to PN 7240)). 

 
(iii) For example, life-saving clubs employ food and beverage attendants (see 

Dagg Cross Examination, 9 July 2018, PN 6937, PN 6938, PN 6942) (noting 
too that life-saving clubs have dining options and bars (see Dagg Cross 
Examination, 9 July 2018, PN 6923); see also Cooper Cross Examination (5 
July 2018, PN 5221 to PN 5228)). 

 
(iv) For example, sporting clubs employ food and beverage attendants (see 

Tassell Cross Examination, 6 July 2018, PN 6478) (noting too the sporting 
clubs have dining options and bars (see Tassell Statement (Exhibit 45), par 
14; Tassell Cross Examination, 6 July 2018, PN 6472 to PN 6473; see also 
Cooper Cross Examination, 5 July 2018, PN 5212 to PN 5216)). 

 
(c) Clubs that are likely to be classified as other interest groups (ABS class 9559) on the 

evidence undoubtedly employ persons to perform hospitality duties – the Canberra 
Trademen’s Union Club employs, for example, food and beverage attendants (see 
Docker Cross Examination, 3 July 2018, PN 2583) – and those persons are likely to 
have the same characteristics as the hospitality-related employees (noting too that 
the Canberra Trademen’s Union Club has dining outlets and bars (Docker Cross 
Examination, 3 July 2018, PN 2185 to PN 2187, PN 2198 to PN 2200)).  
 

(d) CAI placed limited reliance on the AFS Industry Profile in these proceedings – it only 
referred to the AFS Industry Profile three times in relation to the clubs industry (see 
paragraphs 19(d), 19(e) and 19(f) of the CAI Final Submissions), although it also 
relied on the AFS Industry Profile in relation to the hospitality industry (see 
paragraphs 25(b), 25(c) and 25(d) of the CAI Final Submissions). 
 

(e) The Full Bench in the Penalty Rates Decision, in outlining the option of merging the 
Clubs Award with the Hospitality Award (Option 1), made no mention of the AFS 
Industry Profile but instead focussed on the overlap of classifications under both 
awards and the same minimum wages levels under both awards (see [2017] FWCFB 
1001 at [1004]). 

 
4. By the written submission, United Voice contended that CAI did not put any evidence before 

the Commission about the nature of work performed in clubs or hospitality venues (see 
paragraph 51 of the United Voice Closing Submissions).  The submission is incorrect (see the 
evidence summarised in paragraph 26 of the CAI Final Submissions). 
 

5. By the written submissions, United Voice contended that CAI only relied on two sources (the 
AFS Industry Profile and the Productivity Commission Report) to demonstrate that the work 
performed in the clubs and hospitality industries is similar (see paragraph 60 of the United 
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Voice Closing Submissions).  Once again, the contention is incorrect (see the evidence 
summarised in paragraph 26 of the CAI Final Submissions; see also paragraph 28 of the CAI 
Final Submissions). 
 

6. By the written submissions, United Voice contended that the AFS Industry Profile could not 
provide any reliable indication of the characteristics of the club sector (see paragraph 71 of 
the United Voice Closing Submissions).  However, whilst the data set for the AFS Industry 
Profile is limited, it does not entail that the AFS Industry Profile is not reliable or that the AFS 
Industry Profile cannot be used to infer the characteristics of the club sector generally 
(especially given the similar employment characteristics in non “hospitality-related” club and 
given the similar work performed in non “hospitality-related” clubs, as summarised in 
paragraph [3] of this note).   
 

Annexure A 
 

7. By annexure A to the written submissions, United Voice set out a series of claimed 
“detrimental” changes (from the perspective of employees) between the Clubs Award and 
the proposed merged award. 
 

8. By annexure A, United Voice raised for the first time on 1 November 2018 some claimed 
“detrimental” changes.  CAI responds to those claimed “detrimental” changes in the table 
below. 
 

9. CAI has responded to some of the claimed “detrimental” of changes in its written outline of 
submissions filed 15 August 2018 and 26 September 2018.  The table below should be read 
with both of those written outline of submissions. 
 

Appropriateness of Merged Award 
 

10. During the hearing on 1 November 2018, the Commission raised the issue of whether a 
merged award containing red circling would be an award that is “appropriate” for the 
purposes of section 164(b) of the FW Act to cover employees in the club industry (see 
Transcript, 1 November 2018, PN 8482).  CAI maintains its submissions opposing red circling 
(see paragraphs 82, 83 and 84 of the CAI submissions dated 15 August 2018) and notes that 
United Voice also opposes red circling (see paragraph 60 of the United Voice submissions 
dated 12 September 2018).  However, if the Commission was minded not to accept the 
submissions of the parties and instead decided to adopt a model of red circling, CAI submits 
that such a merged award would be an award that is “appropriate” for the purposes of 
section 164(b).   CAI emphasises that this submission (purely responsive to the issue raised 
by the Commission) does not detract from its opposition to red circling. 
 

 

H J Dixon SC 

A B Gotting 

Counsel for CAI 

14 November 2018  
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Table 

Clause in 
Proposed 
Merged 
Award 

Subject Matter Clause in 
Clubs Award 

Response of CAI to Claimed “Detrimental” 
Effect 

10.2 Types of 
employment 

10.2 There is no clear detriment. 

The proposed clause 10.2 requires the 
employer to inform the employee of the type 
of employment (full-time, part-time or 
casual).  The proposed clause does not 
require the employer to inform the employee 
in writing.  It is not clear that the absence of 
an obligation to inform in writing is a 
practical detriment to a club employee 
(particularly for a part-time employee who 
must enter an agreement in writing at the 
commencement of employment (see 
proposed clause 12.3 of the proposed 
merged award) and particularly for a casual 
employee who is paid a casual loading (see 
proposed clause 13.1 of the proposed 
merged award) which is recorded on a pay 
slip and provided to the employee at the end 
of each engagement (see also proposed 
clause 13.5 of the proposed merged award) 
such that it is plain that the club employee is 
a casual).   

14.2 Apprentices 11.2 There is no detriment. 

The proposed clause 14.2 provides that an 
apprentice under the age of 18 years must 
not be required, without their consent, to 
work overtime or “shift work”.  The proposed 
clause does not refer to an apprentice not 
being required, without their consent, to 
work “late work”.  The absence of a 
reference to “late work” is not a detriment as 
“late work” is a type of “shift work”.  (The 
phrase “shift work” is not defined in the 
proposed merged award but extends to 
working between 7.00pm and 7.00am).  
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Clause in 
Proposed 
Merged 
Award 

Subject Matter Clause in 
Clubs Award 

Response of CAI to Claimed “Detrimental” 
Effect 

26.4 Payment of 
wages 

21.4 There is no clear detriment. 

The proposed clause 26.4 does not require 
the payment of the first 15 minutes of 
waiting time to an employee kept waiting for 
the payment of wages.  It is not clear that the 
absence of payment for the first 15 minutes 
is significant in practice (noting that there is 
no evidence that club employees are kept 
waiting for the payment of wages and no 
suggestion in cross-examination that club 
employees are kept waiting for the payment 
of wages).  

N/A Full-time 
employees 

26.2 There is no clear detriment. 

Whilst the proposed merged award does not 
specify that a full-time employee is entitled 
to two full days off per week, the proposed 
merged award specifies that the ordinary 
hours for full-time club employees are to be 
worked in one of five patterns (with three 
patterns (the second, third and fourth 
pattern) requiring work to be performed over 
five days (see clause 29.1(b)) and thus 
providing in fact for two full days off each 
week and two patterns (the first and fifth 
pattern) requiring work to be performed over 
a four week period but averaging two days 
off each week (see clause 29.1(b)).   It is not 
clear that the absence of the specification of 
two full days off per week is significant. 

30.1(b) Rostering 28.5 There is no detriment.  There is in fact a 
benefit. 

The proposed clause 30.1(b) requires that a 
club employee has a minimum 10 hour break 
between the finish of ordinary hours on one 
day and the commencement of ordinary 
hours on the next day (unless there is a 
changeover of rosters in which case there 
must be a minimum 8 hour break).  Clause 
28.5 of the Clubs Award requires a minimum 
10 hours break or the payment of overtime 
(with no reduction for a changeover of 
rosters).  The proposed clause is beneficial as  
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Clause in 
Proposed 
Merged 
Award 

Subject Matter Clause in 
Clubs Award 

Response of CAI to Claimed “Detrimental” 
Effect 

it requires the provision of the minimum 10 
hour break between shifts and does not 
permit the working of overtime hours and 
the payment of overtime during that 
minimum 10 hour break.   

33.3 Overtime – 
Public holidays 

28.3(d) There is no detriment. 

Clause 28.3 of the Clubs Award does not 
confer an entitlement to overtime for a club 
employee working on a public holiday.  
Clause 28.3 of the Clubs Award only specifies 
the overtime rate of pay (see also clause 
10.4(h) and clause 10.5 of the Clubs Award).   
The Clubs Award is drafted on the basis that 
the entitlement to overtime is conferred by 
another clause in the Clubs Award. 

Clause 28.2 of the Clubs Award confers the 
entitlements to overtime for full-time club 
employees (including an entitlement to 
overtime worked on a public holiday if the 
hours worked by the full-time club employee 
on the public holiday exceed 38 hours for the 
week or the hours worked on the public 
holiday by the full-time club employee are 
outside the spread of hours or the rostered 
hours of the club employee). 

Clause 10.4(h) of the Clubs Award confers the 
entitlements to overtime for part-time club 
employees (including an entitlement to 
overtime worked on a public holiday if the 
hours worked by the part-time club 
employee on the public holiday exceed 38 
hours for the week or the hours worked on 
the public holiday by the part-time club 
employee are outside the rostered hours of 
the club employee).  
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Clause in 
Proposed 
Merged 
Award 

Subject Matter Clause in 
Clubs Award 

Response of CAI to Claimed “Detrimental” 
Effect 

39.3 Provision of 
employee 
accommodation 
and meals 

N/A There is no clear detriment. 

The proposed clause 39.3 specifies the 
maximum amounts that may be deducted by 
a club employer for the provision of 
accommodation and meals to a junior club 
employee.  The Clubs Award has no 
equivalent provision.  It is not clear that the 
specification of a maximum amount for the 
deduction is a disadvantage.   

It is also not clear that the specification of a 
maximum amount is significant in practice 
(noting that there is no evidence that junior 
club employees are provided with 
accommodation or meals and no suggestion 
in cross-examination that there is an issue 
with junior club employees being provided 
accommodation or meals). 

39.4 Provision of 
meals 

N/A There is no clear detriment. 

The proposed clause 39.4 specifies the 
maximum amounts that may be deducted by 
a club employer for the provision of meals to 
a club employee.  The Clubs Award has no 
equivalent provision.  It is not clear that the 
specification of a maximum amount for the 
deduction is a disadvantage.  It is also not 
clear that the specification of a maximum 
amount is significant in practice (noting that 
there is no evidence that club employees are 
provided with meals and no suggestion in 
cross-examination that there is an issue with 
club employees being provided meals). 

 
 
CAI accepts that there is a detriment for club employees in respect of the loading payable to club 
employees who choose to work on a public holiday and take a day off in lieu (see clause 29.3(b) of 
the Clubs Award and proposed clause 32.2(b) of the proposed merged award), with the detriment 
being the reduction in the amount of the loading (from 50 per cent in the Clubs Award to 25 per cent 
in the proposed merged award). 
 
CAI also accepts that there is a detriment for clubs employees in respect of time off in lieu of 
overtime (see clause 28.6(b) of the Clubs Award and proposed clause 33.4(d) of the proposed 
merged award), with the detriment being the reduction in the time off (from (say) 3 hours under the 
Clubs Award to 2 hours under the proposed merged award).  



Clubs (Hospitality)                    
(ABS Class 4530) (%) 

Sports and Physical 
Recreation Instruction 

(ABS class 8211) (%)

Sports and Physical 
Recreation Clubs and 
Sports Professionals 

(ABS class 9112) (%)

Other Interest Group 
Services nec (ABS 

class 9559) (%)

Total across clubs 
classes excluding ABS 

class 4530 (%)

Total across all  
clubs classes (ABS 

classes 4530, 8211, 
9112 and 9559) (%) All Industries (No.) (%) 

Full-time/part-time status Full-time 19,794 44.1% 7775 29.5% 6230 42.7% 17467 60.1% 31472 44.97% 51,266 44.60% 6,377,644 65.42%
Part-time 25,099 55.9% 18589 70.5% 8353 57.3% 11577 39.9% 38519 55.03% 63,618 55.40% 3,371,001 34.58%
Total 44,893 100.0% 26364 100% 14583 100.0% 29,044 100.0% 69991 100% 114,884 100% 9,748,645 100.00%

Gender Male 21,637 46.1% 11370 41.4% 9568 63.0% 11009 36.0% 31947 43.63% 53,584 44.60% 5,310,372 52.02%
Female 25,280 53.9% 16090 58.6% 5624 37.0% 19558 64.0% 41272 56.37% 66,552 55.40% 4,898,321 47.98%
Total 46,917 100.0% 27460 100.0% 15192 100.0% 30567 100% 73219 100% 120,136 100% 10,208,693 100.00%

Age in Five Year Groups 15-19 years 4,482 9.6% 4482 16.7% 4172 27.5% 798 2.6% 9452 13.03% 13,934 11.67% 513,081 5.03%
20-24 years 8,579 18.3% 4467 16.7% 2554 16.8% 2989 9.8% 10010 13.80% 18,589 15.56% 950,331 9.31%
25-29 years 5,052 10.8% 2345 8.7% 1747 11.5% 3836 12.5% 7928 10.93% 12,980 10.87% 1,140,112 11.17%
30-34 years 4,266 9.1% 2321 8.7% 1313 8.6% 3759 12.3% 7393 10.19% 11,659 9.76% 1,198,236 11.74%
35-39 years 3,739 8.0% 2531 9.4% 1090 7.2% 3503 11.5% 7124 9.82% 10,863 9.09% 1,110,196 10.87%
40-44 years 3,864 8.2% 2774 10.4% 1005 6.6% 3541 11.6% 7320 10.09% 11,184 9.36% 1,141,837 11.18%
45-49 years 3,951 8.4% 2682 10.0% 916 6.0% 3462 11.3% 7060 9.73% 11,011 9.22% 1,138,421 11.15%
50-54 years 4,220 9.0% 2009 7.5% 759 5.0% 3046 10.0% 5814 8.01% 10,034 8.40% 1,063,494 10.42%
55-59 years 3,966 8.5% 1651 6.2% 697 4.6% 2743 9.0% 5091 7.02% 9,057 7.58% 919,635 9.01%
60-64 years 2,898 6.2% 1114 4.2% 481 3.2% 1784 5.8% 3379 4.66% 6,277 5.26% 614,401 6.02%
65 years and over 1,864 4.0% 425 1.6% 447 2.9% 1119 3.7% 1991 7.02% 3,855 3.23% 418,955 4.10%
Total 46,881 100.0% 26801 100.0% 15181 100.0% 30580 100.0% 72562 100% 119443 100.00% 10,208,699 100.00%

Hours worked 1 - 15 hours 8,865 19.7% 11847 44.9% 5627 38.6% 3604 12.4% 21078 30.11% 29,943 26.06% 1,172,059 12.02%
16 - 24 hours 7,350 16.4% 3613 13.7% 1282 8.8% 3586 12.3% 8481 12.12% 15,831 13.78% 1,042,422 10.69%
25 - 34 hours 8,884 19.8% 3127 11.9% 1450 9.9% 4383 15.1% 8960 12.80% 17,844 15.53% 1,156,524 11.86%
35 - 39 hours 8,083 18.0% 1882 7.1% 1513 10.4% 7912 27.2% 11307 16.15% 19,390 16.88% 1,954,749 20.05%
40 hours 5,137 11.4% 2262 8.6% 1728 11.8% 4594 15.8% 8584 12.26% 13,721 11.94% 1,911,224 19.61%
41 - 48 hours 3,461 7.7% 963 3.7% 932 6.4% 2265 7.8% 4160 5.94% 7,621 6.63% 960,486 9.85%
49 hours and over 3,113 6.9% 2669 10.1% 2055 14.1% 2702 9.3% 7426 10.61% 10,539 9.17% 1,551,190 15.91%
Total 44,893 100.0% 26363 100.0% 14587 100.0% 29046 100.0% 69996 100% 114,889 100.00% 9,748,654 100.00%

Clubs Classes Comparisons based on 2016 ABS Data
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