
FAIR WORK COMMISSION 

Matter No: AM2017/39 

Four Yearly Review of Modern Awards 

Revocation of the Registered and Licensed Clubs Award 

 

CLOSING SUBMISSIONS OF UNITED VOICE 

Contents 
PART A – INTRODUCTION .......................................................................................................... 2	
PART B – THE STATUTORY FRAMEWORK ........................................................................... 3	

Four Yearly Review of Modern Awards – ss 134, 138, 156 & 164 ............................................ 3	
The Act does not suit the applicant’s purpose ............................................................................. 5	
Requirements for variation of the Hospitality Award ................................................................. 8	
Special requirements for revocation of the Clubs Award .......................................................... 10	

PART C – THE EVIDENCE .......................................................................................................... 13	
Summary of the parties’ cases ....................................................................................................... 13	

Club Australia’s case ................................................................................................................. 13	
United Voice’s case ................................................................................................................... 16	

The Evidence ................................................................................................................................. 16	
The clubs and hospitality industries are not ‘the same or very similar’ .................................... 16	
The history of the Clubs Award ................................................................................................ 25	
Key features of the clubs industry – purpose, workforce and governance ................................ 27	
The impact of the proposed revocation ..................................................................................... 35	
Clubs are not at a competitive disadvantage with hotels ........................................................... 44	

PART D – APPLICATION OF STATUTORY PRINCIPLES ................................................... 53	
Key evidentiary conclusions ......................................................................................................... 53	

The clubs and hospitality industries are not the same ............................................................... 53	
The history of the Clubs Award ................................................................................................ 54	
Key features of the clubs industry ............................................................................................. 54	
The impact of the proposed revocation ..................................................................................... 55	
No competitive disadvantage .................................................................................................... 55	

The modern awards objective ........................................................................................................ 56	
Section 164(b) ............................................................................................................................... 61	
Conclusion .................................................................................................................................... 63	

 
  



2 

PART A – INTRODUCTION 

1. By its application dated 28 July 2017, and amended on 21 December 2017, 15 June 

2018, 13 July 2018 and 26 September 2018, the applicant, Clubs Australia Industrial 

(CAI) seeks to revoke the Registered and Licensed Clubs Award 2010 (the Clubs 

Award) and vary the Hospitality Industry (General) Award 2010 (the Hospitality 

Award) for the sole purpose of achieving the cuts to weekend penalty rates that it failed 

to persuade the Fair Work Commission were necessary in the Penalty Rates case.1 This 

application represents a change of the position that has been consistently held by CAI 

since before the creation of the modern award in 2010, and maintained throughout 

numerous proceedings, the transitional review of modern awards, and in this four 

yearly review. 

2. This application is made in the face of overwhelming opposition from employers, 

employees, registered organisations, and other interested organisations. It is made with 

almost no supporting evidence other than from office-holders of CAI and its affiliates. 

It is made without any regard for the harm that cutting weekend penalty rates will 

cause to clubs employees, and without any regard to the proper approach to the 

statutory requirements for revocation and variation of modern awards. 

3. The application to revoke the Clubs Award is an attempt by CAI to avoid the 

difficulties it experienced in the Penalty Rates case. However, not only has the 

approach taken by CAI in this matter failed to avoid those difficulties, it has 

encountered new ones. CAI’s initial application sought to retain many specific features 

of the Clubs Award that are not in the Hospitality Award, except for the penalty rates 

provisions, which gave rise to two problems: 

(a) firstly, by preserving the Clubs Award-specific clauses, CAI acknowledged the 

difference between the clubs and hospitality sectors; and  

(b) secondly, by retaining the Clubs Awards-specific clauses except the penalty rates 

provisions, CAI revealed that its application was made for the sole reason of 

achieving the cuts to penalty rates that it failed to persuade the Fair Work 

Commission were necessary in the Penalty Rates case.  

                                                        
1  Re 4 Yearly Review of Modern Awards – Penalty Rates [2017] FWCFB 1001 (Penalty Rates 

Decision). 
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4. The further amendment of the application made on 10 July 2018 sought to remove 

some, but not all, of the clubs-specific provisions from the proposed amalgamated 

award. This was not based on any detailed assessment of the further proposed changes, 

or any evidence or consultation about those changes, but rather was a transparent and 

acknowledged attempt to respond to “the concerns of the Commission.”2 The further 

amended application represents an acknowledgment by CAI that “simply adopting an 

approach [to the revocation and variation application] that dealt with penalty rates was 

a potential difficulty”,3 and that CAI’s entire approach to this application has been to 

take “a position based on assessment of what is industrially feasible instead of a 

detailed exposition of the merits of the particular proposal,”4 an approach which the 

Full Bench criticised CAI for taking in the Penalty Rates case.5 In that case, the Full 

Bench found that CAI had failed to advance a merit argument to support the 

“significant changes” that it sought to the Clubs Award,6 its evidentiary case was 

“patently inadequate”,7 and CAI made only “cursory reference” to the relevant s 134(1) 

considerations.8 Those deficiencies have not been remedied here. The Full Bench 

should dismiss CAI’s application and conclude the four yearly review of the Clubs 

Award. 

PART B – THE STATUTORY FRAMEWORK 

Four Yearly Review of Modern Awards – ss 134, 138, 156 & 164 

5. Part 2-3 of the Fair Work Act 2009 (the FW Act) provides for the terms and review of 

modern awards. Section 156, in Part 2-3 of the FW Act, provides that the Commission 

must conduct a four yearly review of modern awards (the Review). Subsection 156(2) 

deals with what must be done in the review and provides that the Commission must 

review all modern awards and may: 

(a) make determinations varying modern awards; 

(b) make one or more modern awards; and 

                                                        
2  See PN7611. 
3  See PN7611. 
4  Penalty Rates Decision, [983]. 
5  Ibid. 
6  Ibid, [985]. 
7  Ibid, [993]. 
8  Ibid, [985]. 
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(c) make determinations revoking modern awards.9 

6. The Commission’s task in the review is to decide whether a particular modern award 

achieves the modern awards objective.10 The modern awards objective is set out in 

s 134 of the FW Act. Subsection 134(2) provides that the modern awards objective 

applies to the performance or exercise of the Commission’s modern award functions 

and powers under Part 2-3. Part 2-3 includes the Commission’s power to vary awards 

under s 156 and revoke awards under ss 156 and 164. 

7. If, in conducting the Review, the Commission determines that a modern award does 

not meet the modern awards objective then it may be varied such that it only includes 

terms that are ‘necessary to achieve the modern awards objective’ (see s 138) or it may 

be revoked.11 

8. Section 164 provides special criteria for revoking modern awards. Section 164 

provides that the Commission must not make a determination revoking a modern 

award unless it is satisfied that: 

(a) the award is obsolete or no longer capable of operating; or 

(b) all the employees covered by the award are covered by a different modern 

award (other than the miscellaneous modern award) that is appropriate for 

them, or will be so when the revocation comes into operation. 

9. As set out above, by s 134(2), the modern awards objective applies, insofar as it is 

relevant to the exercise of power under s 164, in respect of the Commission’s function 

and power to revoke modern awards. Whilst s 164 must operate together with the 

modern awards objective, it must be intended to provide additional criteria otherwise it 

would have no utility or operation. Section 164 provides the additional criterion of 

appropriateness.12  

                                                        
9  Ibid, [34]. 
10  Ibid, [36]. 
11  Ibid. 
12  See by analogy Alpine Resorts Award 2010 [2018] FWCFB 4984 at [55], where the Full Bench 

described s 163(1) [dealing with ‘special criteria relating to changing coverage of modern awards’] as 
establishing “an additional criteria of appropriateness to the consideration of an application seeking a 
transfer of coverage from one award to another.” 
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10. As set out above, s 138 relevantly provides that a modern award will include terms 

“only to the extent necessary to achieve the modern awards objective.” If the modern 

award is already meeting that objective there is no warrant for variation or revocation. 

11. It follows, in this application, that if the Commission is satisfied that the Clubs Award 

achieves the modern awards objective then there is no warrant to vary or revoke that 

award.13   

12. The Clubs Award was assessed in the Penalty Rates Decision as not requiring any 

variation to achieve the modern awards objective. The applicant has not established 

that the revocation of the Clubs Award is necessary to meet the modern awards 

objective. Each of the considerations in the modern awards objective are dealt with in 

Part D in these submissions. CAI have not established that the Hospitality Award is an 

appropriate award to cover employees formerly covered by the Clubs Award in the 

event of its revocation. The criteria relevant to appropriateness are also dealt with in 

Part D to these submissions. 

The Act does not suit the applicant’s purpose 

13. CAI, by its application dated 28 July 2017, seeks to simultaneously: 

(a) revoke the Clubs Award; and 

(b) vary the Hospitality Award so as to carry into it most of the provisions of the 

Clubs Award (but not including the penalty rates). 

14. The application requires an assessment of the interrelationship between ss 134, 138, 

156 and 164. 

Section 164(b) assumes employees are/will be covered by an appropriate award upon 

revocation 

15. As set out above, s 164(b) provides that the FWC must not make a modern award 

unless it is satisfied that “all the employees covered by the award are covered by a 

different modern award (other than the miscellaneous modern award) that is 

                                                        
13  At Transcript PN3968, Hatcher VP asked whether, if the Commission was satisfied that the Clubs 

Award met the modern award objective, the review of that Award would be complete. The answer is 
yes. 
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appropriate for them, or will be so when the regulation comes into operation.” The 

section assumes that upon revocation of the Clubs Award there will be an ‘appropriate’ 

award covering those formerly covered by the Clubs Award. 

16. That suggests, in the context of the CAI application, that the variation to the 

Hospitality Award must precede the revocation of the Clubs Award. The variations to 

the Hospitality Award can only be made if they are necessary to achieve the modern 

awards objective. 

Variations to the Hospitality Award must be necessary to achieve the modern awards objective 

17. Given variations to the Hospitality Award can only be made if they are necessary to 

achieve the modern awards objective, two issues arise: 

(a) Firstly, and importantly, there is no part of the modern awards objective that 

provides, as relevant to that objective, that the Commission can take into 

account when varying the Hospitality Award that the variations are necessary to 

provide for the employees covered by the Clubs Award, which may be revoked. 

To take account of the potential revocation of the Clubs Award, when varying 

the Hospitality Award would be to include terms in a manner outside or 

inconsistent with the modern awards objective. Such a course would be 

erroneous. 

(b) Secondly, s 134(1)(g) of the modern awards objective provides for the need ‘to 

ensure a simple, easy to understand, stable and sustainable modern award 

system … that avoids unnecessary overlap of modern awards.’ To vary the 

Hospitality Award so as to cover Clubs Award employees and include Clubs 

Award terms, prior to the revocation of that award, would: 

(i) create an overlap with the Clubs Award and offend that part of the 

modern awards objective in s 134(1)(g); and 

(ii) create an award with many potentially unnecessary additional 

provisions, for different streams of employees, and not be simple or 

easy to understand.   

18. These problems highlight the unsuitability of the provisions to the application of CAI. 

The sections do not sensibly provide for the variation of one award, so as to include all 
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the terms of another award (save penalty rates) and then the revocation of that other. 

CAI has made no attempt to grapple with this problem of construction and application. 

The sections are not intended to operate in the present circumstances.  

19. That does not mean that CAI are shut out from seeking to reduce penalty rates in the 

modern award. CAI can seek to reduce penalty rates by applying to vary the Clubs 

Award, either as part of or outside the four yearly review, per ss 156 or 157 of the FW 

Act. Nor does the unsuitability of the provisions to this application mean that there is 

no utility in s 164. That section has work to do where a new modern award creates an 

overlap or where a pre-existing coverage overlap exists. The Explanatory 

Memorandum to s 164 of the FW Act provides (at [627]) that “An award may become 

obsolete by the making of a new modern award.” 

20. If the sections cannot achieve CAI’s purpose the application must be dismissed. 

A simultaneous exercise does not resolve the problems 

21. The above problems are not resolved if CAI propose that the variation of the 

Hospitality Award and the revocation of the Clubs Award should be considered 

simultaneously. There is still a need, on the CAI application, to vary the Hospitality 

Award impermissibly taking account of the proposed potential revocation of the Clubs 

Award. That consideration is outside the modern awards objective (see paragraph 17(a) 

above). 

22. Of course, even if the Commission were satisfied that it could undertake such a 

simultaneous exercise it must be satisfied that the CAI application meets the two 

significant hurdles: 

(a) that the variations to the Hospitality Award are necessary to meet the modern 

awards objective; and 

(b) that the varied Hospitality Award is appropriate for the employees formerly 

covered by the Clubs Award. 

23. These two tests are considered further below. 
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Requirements for variation of the Hospitality Award 

24. As is clear from the above, the variations to the Hospitality Award must be necessary 

to meet the modern awards objective. 

25. In the Preliminary Jurisdictional Issues decision concerning the conduct of the four 

yearly review, the Full Bench held that a party proposing a “significant change” must 

ensure that the proposal is “supported by a submission which addresses the relevant 

legislative provisions and be accompanied by probative evidence properly directed to 

demonstrating the facts supporting the proposed variation”.14 In the Penalty Rates 

Decision, the Full Bench described CAI’s application in that case as constituting 

“significant changes to the modern award”.15 CAI is therefore required to make 

submissions about the relevant legislative provisions, and to have an evidentiary basis 

for the facts relied on in support of the revocation of the Clubs Award and the 

variations sought to the Hospitality Award. 

26. A term should be included in a modern award “only to the extent necessary to achieve 

the modern awards objective”.16 The determination of what is ‘necessary’ requires the 

Full Bench to form “a value judgment” based on the considerations delineated in 

s 134(1) of the FW Act,17 and having regard to the evidence and submissions directed 

to those considerations. 

27. In forming a value judgment about what modern award terms are ‘necessary’, the 

general provisions relating to the Commission’s performance of its functions apply. 

Section 578 requires that in performing functions or exercising powers, the FWC must 

take into account the objects of the Act and any part of the Act, and, relevantly, 

“equity, good conscience and the merits of the matter”.18  

                                                        
14  Re Four Yearly Review of Modern Awards – Preliminary Jurisdictional Issues [2014] FWCFB 1788, 

(2014) 241 IR 189 (Preliminary Jurisdictional Issues), [23]. 
15  Penalty Rates Decision, [984]. 
16  FW Act, s 138. 
17 Preliminary Jurisdictional Issues, [36]. 
18  FW Act s 578(a). 
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28. The modern awards objective provides: 

134(1) The FWC must ensure that modern awards, together with the National 
Employment Standards, provide a fair and relevant minimum safety 
net of terms and conditions, taking into account: 
(a) relative living standards and the needs of the low paid; and 
(b)  the need to encourage collective bargaining; and 
(c) the need to promote social inclusion through increased workforce 

participation; and 
(d) the need to promote flexible modern work practices and the 

efficient and productive performance of work; and 
(da) the need to provide additional remuneration for: 

(i)   employees working overtime; or 
(ii)  employees working unsocial, irregular or unpredictable 

hours; or 
(iii)  employees working on weekends or public holidays; or 
(iv)  employees working shifts; and 

(e) the principle of equal remuneration for work of equal or 
comparable value; and 

(f) the likely impact of any exercise of modern award powers on 
business, including on productivity, employment costs and the 
regulatory burden; and 

(g) the need to ensure a simple, easy to understand, stable and 
sustainable modern award system for Australia that avoids 
unnecessary overlap of modern awards; and 

(h) the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, performance 
and competitiveness of the national economy. 

This is the modern awards objective. 

29. The modern awards objective is very broadly expressed, and the criteria “do not set 

any standard against which a modern award could be evaluated”. Many criteria are 

properly described as “broad social objectives.”19 No particular weight should be 

attached to any one consideration over another; and not all of the matters identified in 

s 134(1) will necessarily be relevant to a particular proposal to vary a modern award.20 

30. To the extent there is any tension between some of the considerations in s 134(1), “the 

Commission’s task is to balance the various considerations and ensure that modern 

awards, together with the NES, provide a fair and relevant minimum safety net of 

terms and conditions.” 21  Further, while the Commission must take the s 134 

                                                        
19  Ibid. 
20  Four Yearly Review of Modern Awards – Annual Leave [2015] FWCFC 3406, [19], [20] (Annual 

Leave Decision), [19], [20].  
21  Annual Leave Decision, [20]. 
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considerations into account, the relevant question is whether the modern award, 

together with the NES, provides a guaranteed fair and relevant minimum safety net of 

enforceable terms and conditions of employment.22  

31. In conducting the four yearly review, it is appropriate that the Commission take into 

account previous decisions relevant to any contested issue. 23  Two matters are 

particularly relevant here.  

32. First, in making the Clubs Award, the AIRC determined that it was appropriate that 

there be a separate award for the clubs industry. While this was not a ‘contested issue’, 

because all parties agreed that a separate award was necessary, the AIRC did not 

uncritically accept this position, but expressly stated that it would form its own view as 

to whether such a course was appropriate. It can be inferred from the subsequent 

creation of the Clubs Award that this is what happened. The evidence of Peter Cooper 

sets out the history of the making of the modern Clubs Award to this effect.   

33. Second, the Full Bench in the Penalty Rates Decision heard CAI’s case for a change to 

the penalty rates provision of the Clubs Award. This was a strongly contested issue. 

The Full Bench was not satisfied that CAI had established a merit case sufficient to 

vary the weekend penalty rates in the Clubs Award.24 The fact that the Full Bench held 

that weekend penalty rates in some (but not all) awards were not meeting the modern 

awards objective does not operate as a presumption in favour of CAI in this 

application. If the findings in the Penalty Rates Decision are relevant at all, their 

relevance is limited to those in relation to the Clubs Award only. In that respect, the 

last decision on the contested issue about penalty rates was that that specific modern 

award was meeting the modern awards objective. 

Special requirements for revocation of the Clubs Award 

34. As set out above, s 164 provides special criteria for revoking modern awards. As also 

set out above, the modern awards objective applies in respect of the Commission’s 

function and power to revoke modern awards. Whilst s 164 must operate together with 

the modern awards objective, it must be intended to provide additional criteria 

otherwise it would have no utility or operation. 

                                                        
22  Fire Fighting Industry Award [2016] FWCFB 8025, [28]. 
23  Preliminary Jurisdictional Issues, [27]. 
24  See Restaurant Industry Award [2017] FWCFB 6034, [15].  
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35. By analogy to s 164, in Alpine Resorts Award 2010 [2018] FWCFB 4984 at [55], the 

Full Bench described s 163(1) [dealing with ‘special criteria relating to changing 

coverage of modern awards’] as establishing “an additional criteria of appropriateness 

to the consideration of an application seeking a transfer of coverage from one award to 

another.”25 

36. Section 164 is intended to benefit national system employees26 by providing additional 

protective criteria prior to the revocation of a modern award. It is appropriate to 

characterise s 164 as remedial or beneficial. 27  Section 164’s obligation of 

‘appropriateness’ should be interpreted accordingly. Namely, interpreted in a manner 

so as to give the fullest relief, or protection, which the fair meaning of the language 

will allow.28 

37. Section 164(a) imposes an additional special criteria which is a high bar, namely that 

the award is ‘obsolete or no longer capable of operating’. 

38. Whilst the CAI application is apparently directed to s 164(b), that section should be 

understood, consistently with s 164(a), as imposing a high bar in order to satisfy the 

criteria for revocation. The bar in s 164(b) requires the Commission to be satisfied that 

the employees covered by the award that is sought to be revoked are covered by a 

different modern award that is “appropriate for them”. 

39. Importantly, s 164(b) is directed only at the employees to be covered by the different 

modern award. It can be contrasted with s 163, which provides special criteria related 

to changing coverage of modern awards. Section 163 provides the Commission must 

not make a determination varying a modern award so that certain employers or 

employees stop being covered by the award unless the Commission is satisfied that 

they will instead become covered by another modern award that is appropriate for 

them. Section 163 is directed at employers or employees. Section 164 is directed only 

at employees. 

40. In respect of s 163, the Explanatory Memorandum to the FW Act relevantly provided: 

                                                        
25  See [2018] FWCFB 4984 at [55]. Emphasis in original. 
26  See s.133 of the FW Act. 
27  See by analogy the characterisation of s 139 and s 142 as remedial or beneficial provisions in Four 

Yearly Review of Modern Awards – Pastoral Award 2010 [2016] FWCFB 4393 at [52]-[56] per 
Justice Ross, President, Kovecic, DP, Saunders, C. 

28  Bull v Attorney-General (NSW) (1913) 17 CLR 370 per Isaacs J at 384 
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Subclause 163(1) provides that FWA must not vary a modern award to restrict 
coverage unless it is satisfied that the relevant employers or employees will instead 
become covered by another modern award (other than the miscellaneous modern 
award) that is appropriate to them. This requirement, together with the modern 
awards objective, is designed to ensure that when considering a change in award 
coverage, FWA considers whether the content of the new award is an appropriate 
safety net for the employers and employees that would become covered by it.29 

41. The same approach should be adopted for s 164, save that it is directed only to 

employees. The requirements in s 164, together with the modern awards objective, is 

designed to ensure that when considering a revocation, the Commission considers 

whether the content of the new award is an appropriate safety net for the employees 

that would become covered by it. 

How is appropriate assessed in s 164(b)? 

42. As set out above s 164(b) is directed only at assessing whether the different modern 

award is appropriate for employees. It must be measured by an assessment of the 

practical operation and effect on those employees. It is directed at all of the employees 

to be covered by the different modern award.   

43. As to the use of ‘appropriate’ in s 164(b), in Australian Building and Construction 

Commissioner v Construction, Forestry, Mining and Energy Union [2018] HCA 3, 

(2018) 273 IR 211, the High Court considered the use of the words “any order the 

Court considers appropriate” in s 545(1) of the civil remedies provisions of the FW 

Act. At [103] Keane, Nettle and Gordon JJ stated the following with respect to the 

construction of s 545:  

…the starting point of the process must be the text of s 545(1) read in the context 
of the Fair Work Act as a whole and, in particular, in light of s 546…  What is 
‘appropriate’ for the purpose of s 545(1) falls to be determined in the light of the 
purpose of the section and is not to be artificially limited.   

44. The assessment or measure of whether the different modern award is appropriate for all 

of the employees must consider at least the following matters. 

45. Firstly, ‘appropriate’ should be measured against whether the terms of the different 

modern award are better or worse than the terms of the revoked award. The terms and 

conditions are an obvious and necessary consideration in the assessment of 

appropriateness. If, despite the arguments to the contrary, the Commission is minded to 

                                                        
29  See Explanatory Memorandum at [623]. Emphasis added. 
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vary the terms applicable to employees under the Clubs Award, then the governing 

principle is that no employee should be worse off. It cannot have been intended that the 

new award (being part of the ‘safety net’) can be ‘appropriate’ if it reduces the terms 

and conditions of those to be covered. This approach appears to have been adopted by 

CAI.30  

46. Further, employees should not be faced with the loss of workplace entitlements where 

there has been no examination of the relevant entitlement, or the proposed variation of 

that entitlement; no evidence about the operation of the clause sought to be abolished; 

no evidence called by the proponent of the change, 31  and no evidence of any 

consultation with members of the party seeking the change.  

47. Secondly, ‘appropriate’ should be measured against whether all of the employees 

formerly covered by the revoked award should be covered by, and grouped together 

with, those covered by the different modern award. Again, it is an obvious and 

necessary assessment of appropriateness to assess it by reference to the grouping of 

employees. 

48. Thirdly, an assessment of ‘appropriate’ should have regard to the history of the award 

to be revoked. If that award has long been considered and held to be appropriate for the 

employees covered by it, that matter cannot be ignored in an assessment of whether it 

should be revoked and the different modern award is said to be appropriate. 

49. Fourthly, the requirement to assess whether the different modern award is appropriate 

must be assessed together with the modern award’s objective. This assessment must 

acknowledge that s 164 is directed only to employees (see paragraph 39 above). 

PART C – THE EVIDENCE 

Summary of the parties’ cases 

Club Australia’s case 

50. The sole purpose of CAI’s application to abolish the Clubs Award is to obtain cuts to 

weekend and public holiday penalty rates for the permanent workforce under the Clubs 

Award. The rationale for the application is that clubs are at a competitive disadvantage 
                                                        
30  See CAI submissions dated 15 August 2018 at [15], [21], [33], [53], [62], [68] and [75]. 
31  Consistent with the requirement set out in Preliminary Jurisdictional Issues, [23]. 
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compared to hospitality businesses since 1 July 2017, following the decision of the Full 

Bench to cut Sunday and public holiday penalty rates for permanent employees under 

the Hospitality Award. This so-called competition is said to be unfair because, it is 

asserted, the clubs and hospitality industries are the same or similar. Neither of these 

propositions is correct. They rest on a series of unsupported assertions and a 

fundamental misunderstanding of the evidence. 

51. The argument that clubs and hospitality businesses are ‘the same’ does not bear 

scrutiny. CAI has not put any evidence before the Full Bench about the nature of work 

performed in clubs or hospitality venues. The statistical evidence relied on by CAI in 

the Industry Profile – Accommodation and Food Services published in January 2017 

by the Fair Work Commission (Industry Profile) (and relied on in the Penalty Rates 

Decision) does not include the 55 per cent of all clubs that are not classified as 

‘hospitality-related’, and so is fatally flawed. Further, the data and findings relied on 

from the Productivity Commission’s Workplace Relations Framework report dated 30 

November 2015 (PC Report) is likely to be afflicted by the same error. Both of these 

matters are addressed in more detail below. 

52. The assertion that clubs are at a competitive disadvantage compared to hospitality 

venues does not bear scrutiny. First, ‘competition’ between individual businesses is not 

part of the matters that the Commission may take into account, per the FW Act, when 

determining to revoke a modern award or amend a modern award, and to do so would 

constitute jurisdictional error by reason of being a mandatory non-consideration.  

53. Second, CAI has not put any evidence before the Commission to make good the 

propositions that (a) clubs are competing with hospitality venues, and (b) that the 

competition is unfair because, from 1 July 2019, hospitality venues will pay their 

permanent staff $5 an hour less on Sundays. This is not surprising. CAI filed their 

application to revoke the Clubs Award on 28 July 2017, less than one month after the 

first cut of 5 per cent was made to Sunday penalty rates under the Hospitality Award. 

In these circumstances, no credible evidence of competition could rationally have 

existed when the application was made, meaning that the assertion of competition was 

a mere submission as at 28 July 2017, and has not been established otherwise 

throughout these proceedings. 
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54. The absence of any credible or legitimate evidence of a ‘competition problem’ is 

bolstered by the fact that CAI was only able to produce a single employer witness to 

support its claim (Lisa Petrie of the St George’s Leagues Club) and otherwise relied on 

internal Clubs Australia witnesses Anthony Trimarchi (Clubs NSW), George Addison 

(ex Clubs Australia Qld), Gwyn Rees (Clubs ACT), Neil Murray (ex Community 

Clubs Victoria) and Chris Mossman (Clubs NSW and CAI), none of whom gave 

persuasive or probative evidence about competition. By contrast, numerous employer 

and association witnesses representing the Professional Golfers’ Association of 

Australia (Vicki Crowe, Gavin Kirkman and Geoff Stewart32), the Club Managers’ 

Association of Australia (Peter Cooper, Zoe Clegg, Matthew Dagg, David Hiscox, 

Allan Peter, and Sharon Tassell33), the Australian Golf Course Superintendents’ 

Association (Mark Unwin), the Tradies’ Group ACT (Rob Docker), the Casino 

Returned Servicemen’s Memorial Club (Neale Genge), the Port Macquarie Golf Club 

(Daniel Constable) and the Greenbank RSL Services Club (Tim Wright34) gave 

evidence behalf of United Voice or others opposing the application. In addition to these 

witnesses, as at the date of these submissions some 139 licensed and registered clubs 

have written to the Commission opposing the application. The Full Bench cannot 

reliably find that clubs are suffering from competition with hotels due to penalty rates 

in light of this evidence, and should not take the radical step of revoking a modern 

award or cutting penalty rates based on such a flimsy rationale.  

55. Finally, the evidence that was before the Full Bench made it clear that clubs enjoy a 

significant advantage over hospitality venues when it comes to gaming revenue, which 

is a substantial component of clubs’ income. Clubs across Australia (except in Western 

Australia), and particularly in New South Wales, the ACT, and Queensland, are 

permitted to have a far greater number of electronic gaming machines than hotels, and 

pay tax on gaming revenue at far lower rates than hotels. Moreover, clubs not-for-

profit status means that many clubs including the St George’s Leagues’ Club, whose 

Human Resources Director Lisa Petrie, gave evidence during the hearing, pay virtually 

                                                        
32  Vicki Crowe of the PGA was called as a witness by United Voice. Geoff Stewart and Gavin Kirkman 

were called by the PGA, which also appeared at the hearing on its own behalf.  
33  Peter Cooper of the CMAA was called as a witness by United Voice. Zoe Clegg, Matthew Dagg, 

David Hiscox, Allan Peter and Sharon Tassell were called by the CMAA, which also appeared at the 
hearing on its own behalf. 

34  Tim Wright was called by the RSL and Services Clubs Association Qld, which appeared at the 
hearing on its own behalf. 
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no income tax, even where clubs earn tens of millions of dollars in gaming revenue 

each year.  

56. It is also important to observe what CAI does not claim. CAI does not attribute any 

particular degree of competition to penalty rates, or claim that cuts to penalty rates will 

ameliorate competition between clubs and other venues. No connection has been drawn 

between a reduction in penalty rates payable to a small proportion of the workforce, 

and a more favourable competitive market for clubs. Complaints about ‘unfair 

competition’ in this environment have no merit and no credibility. 

United Voice’s case  

57. The CAI application is opposed by United Voice. For the reasons already described 

above, the application ignores the statutory framework within which the Commission 

must operate, and is divorced from evidentiary reality. 

58. The proposed amalgamated award is not necessary to meet the modern awards 

objective, within the meaning of ss 134 and 138 of the FW Act, and is not appropriate 

for clubs employees within the meaning of s 164 of the FW Act, for the reasons set out 

in these submissions. 

59. The application has been made without any regard for the harm that cutting weekend 

penalty rates will cause to clubs employees employed on a permanent basis, or to the 

detrimental effect of the removal of numerous other provisions of the Clubs Award, 

which are identified in the table at Annexure A to these submissions. The unchallenged 

evidence from clubs’ employees Magdalena Gorman, Deanne Kelly, Emilio Valenti 

and Sandra King was that a reduction in their weekly income would cause considerable 

financial stress, and that the disutility of working weekends over a long career is 

significant. This evidence, taken properly into account along with the statutory 

irrelevance and evidentiary failure of the ‘competition’ argument, must mean that the 

application should be dismissed and the review into the Clubs Award be completed. 

The Evidence 

The clubs and hospitality industries are not ‘the same or very similar’ 

60. Central to CAI’s application to merge the Clubs Award into the Hospitality Award is 

the assertion that the employees in each industry, and the work they perform, is the 
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same or very similar.35 In support of this proposition, CAI rely on two sources. First, 

they rely on the Industry Profile, which in turn underlies many of the findings 

identified by CAI as relevant to this application. However, the structure of the dataset 

in the Industry Profile excludes over half of all clubs in Australia, and so reliance on 

that material is untenable. Second, they rely on parts of the PC Report about certain 

characteristics of the “HERRC industries”, which is said to include the hospitality and 

the clubs industries. However, the statistical basis on which the ‘HERRC industries’ 

category is not explained in the PC Report, and so it cannot be assumed that the 

problems that apply to the Industry Profile do not apply with equal force to the PC 

Report.  

The Industry Profile excludes all non-hospitality clubs 

61. The decision by CAI to make this application was expressly based on the provisional 

view expressed by the Full Bench in the Penalty Rates Decision, that the revocation of 

the Clubs Award and variation of the Hospitality Award was an option that warranted 

further consideration.36 The Full Bench in the Penalty Rates case considered that this 

option “would also have the desirable outcome of rationalising the awards applying to 

the hospitality sector and providing greater consistency in the regulation of penalty 

rates in the sector”.37 CAI have adopted this provisional view, as is evident from the 

submission that the industries covered by the respective awards are the same or similar. 

62. The premise of this idea is fatally flawed, because the ‘hospitality sector’ as defined 

and constructed by the Full Bench in the Penalty Rates Decision and the Industry 

Profile excludes the approximately 55 per cent of all clubs that do not provide 

hospitality services.  

63. To understand why this is so, it is necessary to understand the construction of the 

Industry Profile published by the Fair Work Commission, which the Full Bench 

referred to in the Penalty Rates Decision, and that CAI have adopted and seek to tender 

as common evidence in this proceeding. 

                                                        
35  See, e.g. CAI submission dated 17 December 2017 at [20(a)], [20(b)]. 
36  CAI submissions dated 17 December 2017 at [2]. 
37  Penalty Rates Decision, [998]. Emphasis added. 
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64. The Industry Profile was drafted to present data on the ‘Hospitality group’ of modern 

awards.38 The ‘Hospitality group’ was the name given to a group of awards designated 

as such by the Full Bench in the Penalty Rates case and including the Hospitality 

Award, the Clubs Award, and the Restaurant Industry Award 2010. 

65. The Industry Profile relied on statistical data organised according to the Australian and 

New Zealand Standard Industrial Classification (ANZSIC) 2006. There are four levels 

in the ANZSIC structure: division, subdivision, group, and class (also referred to as 4-

digit).39 The Accommodation and Food Services (AFS) division (Division H) was 

determined to be the most comparable industry classification for the Hospitality group 

of modern awards.40 Table 2.1 of the Industry Profile describes the ANZSIC 4-digit 

classes that were ‘mapped’ to the modern awards comprising the Hospitality group: 

Award ANZSIC class included in profile 

Hospitality Award 4400 – Accommodation 

 4511 – Cafes and restaurants 

 4513 – Catering services 

 4520 – Pubs, taverns and bars 

Clubs Award 4530 – Clubs (hospitality) 

Restaurants Award 4511 – Cafes and restaurants 

 
66. This collection of industries was referred to throughout the Penalty Rates Decision, 

including in the paragraphs identifying the amalgamation option cited in paragraph 61 

above, as “the Hospitality sector”.41  

67. The problem arises because registered and licensed clubs fall into more than one 

ANZSIC division. Class 4530 in Division H (AFS) is one of four relevant classes in 

the ANZSIC code. This class “consists of associations mainly engaged in providing 

hospitality services to members… including gambling, sporting or other social or 

entertainment facilities”.42 Class 4530 excludes operating sporting clubs.43  

                                                        
38  Industry Profile, 1. 
39  Australian Bureau of Statistics, Australian and New Zealand Industrial Classification 2006 (ANZSIC) 

(Revision 2.0), Catalogue 1292.0, at [1.21]. 
40  Industry Profile, 1. 
41  Penalty Rates Decision, [694]; see also [761]. 
42  Australian Bureau of Statistics, Australian and New Zealand Industrial Classification 2006 (ANZSIC) 

(Revision 2.0), Catalogue 1292.0, at page 265. 
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68. But, in addition to class 4530, clubs appear in: 

(a) Class 8211: Sports and Physical Recreation Instruction, under Division P 

(Education and Training). This class “consists of units mainly engaged in 

providing non-vocational instruction and physical recreation activities”, 

including golf instruction.44 

(b) Class 9112: Sports and Physical Recreation Clubs and Sports Professionals, 

under Division R (Arts and Recreation Services). This class “consists of units 

mainly engaged in operating individual sports or physical recreation clubs or 

teams which provide sporting or physical recreation facilities to participants… or 

spectators”. It includes golf clubs, football and soccer clubs, and lifesaving 

clubs.45 

(c) Class 9559: Other Interest Group Services, under Division S (Other Services). 

This class includes clubs for the promotion of community or sectional interests, 

social clubs, and youth clubs/associations.46 

69. The exclusion of the above classes from the ‘Hospitality sector’ industry group 

constructed by the Commission and relied on in the Penalty Rates Decision means that 

any analysis of the industries covered by the Clubs Award in that decision, or in the 

Industry Profile, does not capture the whole of the clubs industry. 

70. The omission is significant. The Industry Profile identified that there were 2,925 clubs 

(hospitality) businesses operating as at June 2015.47 The KPMG 2015 National Clubs 

Census identifies the number of clubs in the same year as 6,400.48 That is, 55 per cent 

of all clubs are not captured by any of the data in the Industry Profile and the Penalty 

Rates Decision insofar as it relies on that data. 

                                                                                                                                                                        
43  Australian Bureau of Statistics, Australian and New Zealand Industrial Classification 2006 (ANZSIC) 

(Revision 2.0), Catalogue 1292.0, at page 266. 
44  Australian Bureau of Statistics, Australian and New Zealand Industrial Classification 2006 (ANZSIC) 

(Revision 2.0), Catalogue 1292.0, at page 341. 
45  Australian Bureau of Statistics, Australian and New Zealand Industrial Classification 2006 (ANZSIC) 

(Revision 2.0), Catalogue 1292.0, at page 356–57. 
46  Australian Bureau of Statistics, Australian and New Zealand Industrial Classification 2006 (ANZSIC) 

(Revision 2.0), Catalogue 1292.0, at page 371. 
47  Industry Profile, Table 4.7, page 20. This page is relied on by CAI. 
48  KPMG, 2015 National Clubs Census (2015 Clubs Census), page 7. The 2015 Clubs Census is 

annexure NM-1 to the Statement of Neill Murray dated 23 October 2017 and tendered as Exhibit 20. 
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71. The impact of this is fatal to CAI’s assertions that the clubs and hospitality industries 

are the same. The exclusion of over 50 per cent of all clubs from the dataset means that 

the Industry Profile cannot give this Full Bench any reliable indication of the 

characteristics of the clubs sector compared to the hospitality sector. 49  This is 

particularly egregious given that the 55 per cent of clubs excluded from the analysis are 

explicitly categorised as clubs not providing hospitality services. 

The Penalty Rates Decision 

72. Clubs Australia Industrial have asked the Full Bench to make a series of findings and 

conclusions about the similarities between the clubs and hospitality sectors. These 

findings are set out in the aide memoire provided by CAI to the Full Bench and the 

parties during the hearing in July 2018.50  There are 25 propositions (findings) in the 

aide memoire, and the majority should be read in pairs. For example, proposition 1 is 

that there is a high proportion of part-time employees in the clubs industry; proposition 

2 is to the same effect, but for the hospitality industry. Each proposition then identifies 

the paragraphs from the Penalty Rates Decision said to support the finding or 

conclusion. 

73. Many of the paragraphs in the Penalty Rates Decision that CAI seek to rely on in the 

aide memoire are based on the analysis contained in the Industry Profile. It follows that 

the proposed findings and conclusions from the Penalty Rates Decision identified in 

the aide memoire are based on data that excludes the majority of clubs, and are 

therefore not reliable for the purpose identified by CAI. For this and other reasons 

identified below, the findings sought to be drawn from the Penalty Rates Decision are 

not soundly based and cannot be made: 

(a) Propositions 1, 3, 5 and 7 rely on paragraphs 919 and/or 920 of the Penalty Rates 

Decision, which are based on the incomplete data. 

                                                        
49  CAI rely on pages 10, 14, 15, 20, 26, 35–36, 39–40 and 52 of the Industry Profile. CAI have not 

identified any particular findings that they wish the Commission to make arising from the Industry 
Profile, and have only briefly referred to the Industry Profile in their submissions dated 21 December 
2017, where the tables at pages 36, 40, 52 and 54 are cited in support of assertions that clubs and 
hospitality sectors employ similar proportions of men and women, undertaking similar levels of full-
time and part-time employees; and that the minimum rates of pay for  levels Introductory to Level 6 
are the same under both Awards. 

50  CAI was granted leave to rely on the factual findings in the Penalty Rates Decision that it identified in 
the aide memoire provided to the Full Bench and the parties on 2 July 2018: see PN 291. 
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(b) Propositions 13, 14, 15, 16, 17, 18, 19 and 20 rely on paragraphs 457, 460, 461, 

504, 505, 596, and 859 of the Penalty Rates Decision which applies to the entire 

AFS sector; that sector excludes all non-hospitality clubs and so is incomplete.  

(c) Propositions 2 and 4 rely on paragraph 717 and 859 (which refers back to 

paragraph 715) of the Penalty Rates Decision apply to the hospitality industry 

and are to be read with their counterparts to the clubs industry in propositions 1 

and 3. The data in these paragraphs in the Penalty Rates Decision applies to the 

entire ‘Hospitality sector’, meaning it include employees under the Clubs Award 

(in hospitality only), the Hospitality Award, and the Restaurants Award. 

Accordingly, propositions 2 and 4 cannot be used to compare the ‘clubs sector’ 

to the ‘hospitality sector’, because that sector already includes (hospitality-

based) clubs. 

(d) Propositions 2, 4, 6 and 8 rely on paragraphs 764 and 765 of the Penalty Rates 

Decision, which apply to the part of the ‘Hospitality sector’ that is mapped to the 

Hospitality Award. This data is relied on solely for the purposes of comparison 

with the (flawed) clubs sector data, and so serves no relevant function. 

74. There are further problems with the propositions in the penalty rates aide memoire in 

addition to the (fundamental) problem with the dataset: 

(a) Propositions 1 and 2 concern the rates of part-time work in the clubs and 

hospitality industries. Even if the data properly captured the clubs sector (which 

it does not), ‘part time’ work’ in those paragraphs means that the employee 

works less than 35 hours per week.51 The data does not capture the different rates 

of permanent and casual employment, or the rates of full-and-part-time work 

within those categories, contrary to what is asserted by Propositions 1 and 2. 

(b) Propositions 3 and 7 rely on paragraphs 941 and 942 of the Penalty Rates 

Decision, which is drawn from the 2011 KPMG Clubs Census, which in turn has 

been superseded by the 2015 KPMG Clubs Census.  

(c) Propositions 9, 10 and 11 rely on paragraph 1004 of the Penalty Rates Decision, 

which is simply an observation about the similarities between the classifications 

and rates of pay in each Award. The comparison between classifications 

                                                        
51  See Penalty Rates Decision, [920]; this was conceded by counsel for CAI during opening submissions 

on 2 July 2018 at PN117–120. 
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(Propositions 9 and 10) does not acknowledge the numerous clubs-specific 

classifications that do not have an equivalent in the Hospitality Award, including 

maintenance and horticultural employees, child care workers, and club managers, 

and is not a considered finding based on any evidence. As to the rates of pay 

(Proposition 11, including paragraphs 735 and 736, and CAI final submissions at 

[27]), there are 45 awards that apply the minimum wage rate, and so nothing 

particularly turns on this point. 

(d) Proposition 12 relies on paragraphs 768, 926, 927 and 228 of the Penalty Rates 

Decision as to the size of employers in each industry. Paragraph 768 is a 

summary of the lay witness evidence called by the Australian Hotels Association 

with regard to the Hospitality Award, and there is no indication that this evidence 

was representative of the sector as a whole. Paragraphs 926–928 are drawn from 

the 2011 KPMG Clubs Census, which in turn has been superseded by the 2015 

KPMG Clubs Census. Further, the fact that there is a diverse range of sizes in 

both industries does not support in any meaningful way the assertion that the 

industries are the same or similar such as to justify the revocation of the Clubs 

Award. 

(e) Propositions 20, 21 and 24 are based on paragraphs 54 and 73 of the Penalty 

Rates Decision as to the proportionate disutility of working on Saturdays, 

Sundays and public holidays. United Voice agrees that the disutility of working 

on public holidays is higher than working on Sundays, which in turn is higher 

than working on Saturdays.  

(f) Proposition 23, which relies on paragraph 46 of the Penalty Rates Decision, is 

not a factual finding. It describes the approach to be taken when assessing the 

disutility of working on weekends and public holidays, which includes taking 

into account the impact of such work on employee health and work-life balance, 

and employee preferences. The only evidence before this Full Bench about the 

impact on employees of working on weekends and the preferences of employees 

is the evidence called by United Voice. This is addressed further below. 

75. It follows from the above that there is no reliable evidence before this Full Bench, or 

the Full Bench in the Penalty Rates Decision, that the clubs and hospitality sectors are 

the same or similar, as to the size of the industry, the nature of the work, the 

demographic profile of employees, financial performance, and employment and work 
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patterns. This Full Bench cannot safely rely on the Industry Profile or the Penalty 

Rates Decision to make any finding about the clubs industry.  

The ‘HERRC’ category is not explained by the PC Report and cannot safely be relied on as 

including all of the clubs industry 

76. Clubs Australia Industrial have asked the Full Bench to make 12 findings about 

consumer demand and the experiences of employees working in the ‘HERRC’ 

industries, based on identified parts of the PC Report. During opening and closing 

submissions, counsel for CAI was asked if the particular industry group constructed by 

the Productivity Commission, being the HERRC industries, “all proceed[ed] on the 

premise that these industries have some common element to them? Is that something 

that’s found in the PC Report”? The answer was yes.52  

77. However, the Productivity Commission does not explain in the PC Report the 

statistical or evidentiary basis on which it has constructed the ‘HERRC’ category. The 

‘HERRC industries’ are defined in the PC Report as the “hospitality, entertainment, 

retail, restaurants and café” industries.53 In a footnote, the PC Report asserts that the 

‘HERRC industries’ include the clubs industry.54 There is no other explanation of the 

construction of this category. Most significantly, it is not clear if the ‘HERRC 

industries’ include the clubs that are excluded from the dataset used by the Fair Work 

Commission in the Industry Profile, namely, 55 per cent of non-AFS clubs that fall 

into ANZSIC Divisions P, R and S, as set out in paragraphs 68 to 70 above. 

78. The PC Report presents numerous tables and charts pertaining to the HERRC 

industries that may give some insight into the construction of the dataset, but without 

clearly answering the question. For example, Figure 13.2 on page 454 appears to align 

employees in the HERRC industries to (a) ‘other consumer services’; (b) 

Accommodation and Food Services (which is likely to be ANSZIC Division H); (c) 

Retail (which is likely to be ANZSIC Division G); and (d) ‘Not consumer industry’. 

The categories of ‘other consumer services’ and ‘not consumer industry’ are not 

defined, and do not align to a division, subdivision, group or class within the ANZSIC 

                                                        
52  PN124–130 and PN7914–7915. 
53  PC Report, 46. 
54  Footnote 121 on page 406 states that “the Productivity Commission includes employees in the clubs 

industry, fast food, hairdressing, and pharmacy industries as part of HERRC… The first two are akin 
to restaurants and cafes…”.  
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classification system. It appears likely that the HERRC group includes the clubs 

covered by Division H – AFS, but not otherwise.  

79. Another example is Table 11.1 on page 428, where “an alternative viewpoint on 

weekend work in the HERRC industries” is defined to cover Retail (ANZSIC Division 

G), AFS (ANZSIC Division H), Arts & Recreation (ANZSIC Division R), Rental and 

Personal Services (no applicable ANZSIC category), and ‘All Other Industries’ 

(unclear). Little insight can be gained from this table, other than that it appears that the 

HERRC industries, for this table at least, does not include those clubs in Divisions P 

and S described above. 

80. The examples above illustrate the point that the construction of the HERRC category is 

opaque. It is likely that the HERRC category includes the 45 per cent of clubs covered 

by Division H, but not the 55 per cent of non-hospitality clubs. The Full Bench cannot 

reasonably be certain that the Productivity Commission-constructed HERRC category 

includes all clubs. It follows that the applicability of any of the research and 

commentary in the PC Report to this inquiry is uncertain, and accordingly, the findings 

in the aide memoire cannot reliably be made. 

Retention of Clubs Award-specific provisions 

81. It is important to CAI that any amalgamated award preserve numerous substantive 

clubs-specific provisions. 55  Clubs NSW and Clubs Australia Industrial expressly 

represented to its members in various circulars, both before and after this application 

was filed on 28 July 2017, that in making the application, CAI would “require the 

special award conditions that apply to clubs… to be carried over into a separate chapter 

of the Hospitality Award”,56 and that it was a “condition” of the application “that a 

separate club specific schedule be established within the Hospitality Award to cover 

club employees”.57  

82. Neill Murray on behalf of Community Clubs Victoria, George Addison on behalf of 

Clubs Queensland and Gwyn Rees on behalf of Clubs ACT agreed that it was 

important to preserve clubs-specific provisions (except for penalty rates), and would 

                                                        
55  Submissions of CAI dated 29 October 2018 (CAI final submissions), [13]–[14]. 
56  Clubs NSW circular dated 28 April 2017, attached as CM-2 to the Statement of Chris Mossman 

tendered as Exhibit 26 (Mossman Statement). 
57  Clubs Australia Industrial circular dated 28 July 2017, attached as CM-3 to the Mossman Statement. 
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not be in the interests of their members to remove clubs-specific provisions from the 

award.58 Mr Trimarchi on behalf of Clubs NSW stated that clubs and hotels are 

different and those differences should be maintained more broadly (for example, in 

gaming machine legislation), with the exception of labour costs under the award 

system.59  

83. The retention of clubs-specific provisions goes further than the mere preference of 

members of Clubs Australia. It fundamentally undermines the basis for this 

application, which is that the clubs and hospitality industries are so similar that 

separate awards are not warranted. It reinforces the admission made by CAI’s counsel 

at the hearing on 11 July 2018, in the context of the penultimate amendments to CAI’s 

proposed amalgamated award that sought to remove several clubs-specific provisions 

that “adopting simply an approach that dealt with penalty rates was a potential 

difficulty”.60 Despite the changes made to CAI’s application on 12 July 2018, a 

number of significant clubs-specific provisions are sought to be maintained in the 

proposed amalgamated award, in particular with regard to club managers, maintenance 

and horticultural workers. It is difficult to see this application as anything more than a 

complex attempt to avoid the challenges of a straightforward application to vary the 

Clubs Award. 

The history of the Clubs Award 

84. In conducting the four yearly review, it is appropriate that the Full Bench take into 

account previous decisions relevant to any contested issue.61 The history of the modern 

Clubs Award is therefore relevant to the exercise of the Commission’s four yearly 

review powers. 

85. The modern Clubs Award commenced operation on 1 January 2010. In 2008, Clubs 

Australia (as the predecessor to CAI), along with other interested parties including the 

LHMU (as the predecessor to United Voice), made submissions urging the AIRC to 

create a separate Clubs Award to take account of the unique features of the industry. At 

that time, all parties agreed that a separate award was necessary. 
                                                        
58  Gwyn Rees at PN1286–1299; George Addison (who was able to give evidence of the views of Clubs 

Queensland up to March 2018, per PN1810–1812) at PN1958–1978; Neill Murray at PN2479–2487, 
esp PN2486. 

59  Anthony Trimarchi at PN725–726. 
60  PN7611. 
61  Preliminary Jurisdictional Issues, [27]. 
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86. In making the Clubs Award, the AIRC determined that it was appropriate that there be 

a separate award for the clubs industry. While the agreed position of the parties meant 

that the making of the Clubs Award was not a ‘contested issue’, the AIRC did not 

uncritically accept this position, but made it clear that it would form its own view as to 

whether such a course was appropriate.62 

87. The evidence of Peter Cooper, Senior Industrial Advocate, Club Managers’ 

Association of Australia (CMAA) set out the history of the making of the modern 

Clubs Award. Mr Cooper represented the interests of club managers during the award 

modernisation process.  

88. The CMAA, the LHMU and Clubs Australia each filed submissions and draft awards 

in support of a separate Clubs Award.63 The Clubs Australia submission emphasised 

that clubs in Australia are a separate and distinct industry that can be distinguished 

from the hospitality industry on grounds including that: 

(1)  clubs are not-for-profit organisations; 

(2) clubs offer a variety of sports, activities, and entertainment for its patrons and 

members that are not normally offered at other hospitality venues;  

(3)  clubs are community based and community run;  

(4)  clubs’ employees in regional areas are multi-skilled;  

(5)  clubs are established on the basis of interest mutuality with high numbers of 

volunteers;  

(6)  clubs are subject to separate and distinct regulations and regulatory 

framework;  

(7)  clubs are required to adopt a constitution, and are subject to control by 

members and only members and bona-fide visitors can avail themselves of 

the facilities;  

(8)  clubs are committed to maximising local support and offering affordable 

social opportunities in a fun, safe and friendly environment in order to raise 

funds in furtherance of their community objectives; and  

                                                        
62  See [2008] AIRCFB 5500, [31]–[34]. 
63  Witness Statement of Peter Cooper dated 7 May 2018 and marked as Exhibit 39 (Cooper Statement), 

[6]–[7]. 
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(9)  employees of Clubs provide a service to their members which goes beyond 

the service provided in a commercial establishment.64 

(the nine differences) 

89. The AIRC held consultation hearings on 11 August 2008 at which all interested parties 

appeared and made submissions in support of a separate clubs award.65 Between 

September 2008 and March 2009, the LHMU, the CMAA and Clubs Australia drafted 

an agreed joint award. The proposed award and the matters remaining in dispute were 

considered by the AIRC on 23 March 2009,66 and the modern award was made on 22 

September 2009.67 

Key features of the clubs industry – purpose, workforce and governance 

90. At all times throughout the award modernisation process, Clubs Australia emphasised 

the points of distinction between the clubs and hospitality sectors.68  All of the 

witnesses called by CAI in this hearing accepted that many of the ‘nine differences’ 

still exist. The evidence called by United Voice further underscored the distinctions 

between clubs and hotels.  

91. The purpose, demographic profile, and operation of the clubs sector is relevant to this 

application – separately from any comparison between clubs and hotels – because the 

industry context is highly relevant to modern award coverage. Employees serve food 

and drink in a variety of settings across the workforce, including schools, hospitals, 

prisons, hotels, restaurants, cafes, fast food outlets, casinos, remote work sites 

including offshore oil platforms and remote mining sites, festivals and other one-off 

events, universities, and aeroplanes, It is the setting in which the work is performed 

that determines the applicable industry, and therefore the applicable award.  

Purpose of clubs 

92. Points 1, 3, 4 and 8 of the ‘nine differences’ are relevant to the purpose and function of 

clubs. Anthony Trimarchi, Gwyn Rees and George Addison accepted that many of 

                                                        
64  Cooper Statement, [8] and Appendix 3 to that statement. 
65  Cooper Statement, [9]–[12]. 
66  Cooper Statement, [14]–[16]. 
67  Cooper Statement, [20]. 
68  Cooper Statement, [8], [11], [16]. 
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these matters still apply to the clubs industry and are points of distinction with the 

hotels sector.69 

93. The evidence of witnesses called by CAI, as well as many of the witnesses called by 

United Voice, was that clubs are established to achieve a social or community purpose, 

and play an important community role.70 Consistent with point (3) of the ‘nine 

differences’, the evidence was that clubs are established for a wide variety of reasons, 

including veteran welfare, ethnic communities, sports clubs, recreational clubs such as 

golf, lawn bowls; and workers’ clubs.71 Clubs provide a wide range of services 

including childcare, gymnasiums, museums and community transport facilities.72 

Clubs, unlike pubs, are for community over profit,73 and have to manage not just 

commercial demands, but community demands.74 

94. The community focus is perhaps most visible in clubs’ contributions to the community, 

which are not replicated by hotels or other hospitality venues. In 2015, registered and 

licensed clubs made cash and in-kind donations of $286 million, an increase of 7 per 

cent since 2011. Cash donations comprised $229 million, and in-kind donations 

comprised $57 million. In-kind donations largely comprised the provision of 

subsidised access to the social and recreational facilities owned by clubs, which are 

valued at an estimated $4.6 billion.75  

95. As Peter Cooper identified, clubs’ contributions to the community are not just about 

money; many clubs are the primary emergency response location,76 a point emphasised 

                                                        
69  Anthony Trimarchi, PN560–561, PN564–565; Gwyn Rees at PN1204–1207; George Addison at 

PN1828–1839. 
70  Statement of Anthony Trimarchi dated 23 October 2017, tendered as Exhibit 1 (Trimarchi 

Statement), [16]–[32] Witness Statement of Gwyn Rees dated 21 October 2017, tendered as Exhibit 9 
(Rees Statement), [14]; Witness Statement of George Addison, tendered as Exhibit 14 (Addison 
Statement), [9], [16]–[17]; Witness Statement of Robert Docker dated 10 May 2018 and tendered as 
Exhibit 19 (Docker Statement), [14]–[17]; Witness Statement of Neale Genge dated 8 May 2018 and 
tendered as Exhibit 30 (Genge Statement), [22]; Witness Statement of Daniel Constable dated 10 
May 2018 and tendered as Exhibit 35 (Constable Statement), [15]; Cooper Statement, [32]. 

71  Trimarchi Statement, [16]; Rees Statement, [11]. 
72  Trimarchi Statement, [30]. 
73  Genge Statement, [22]. 
74  Docker Statement, [14]. 
75  2015 Clubs Census, 16. 
76  Cooper Statement, [36] and Appendix 6. 
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in the 2011 and 2018 Memoranda of Understanding between Clubs NSW and the 

Liberal/National parties in government.77 

96. The evidence of witnesses called by United Voice (Robert Docker, Neale Genge, 

Daniel Constable and Vicki Crowe) and CAI (Lisa Petrie) bore out these general 

statements.  

97. Robert Docker is Chief Executive Officer of the Tradies Group, which owns the 

Canberra Tradesmen’s Union Club.78 He has worked in the clubs sector for 18 years.79 

The Tradies Club offers food, drink, gaming facilities, sporting facilitites, a hotel, a 

garden centre, and childminding services.80 The Tradies’ Group makes significant 

contributions in cash and in kind to the local community.81 The Tradies Group has 

contributed $430,000 over three years to local community groups, the arts, charities 

and sporting groups.82 

98. Neale Genge is the Company Secretary and General Manager of the Casino Returned 

Servicemen’s Memorial Club. The objective of the Club is to be “the leading 

community, social and sporting organization in Richmond Valley. The Club is 

dedicated to preserving the memory of our servicemen and women, and committed to 

the cultural, sporting and social development of the Richmond Valley”.83 The Club is 

run on a not-for-profit basis.84 It is the third largest employer in Casino,85 and a number 

of its employees are degree qualified.86 It operates a number of sporting groups in 

Casino, contributes over $200,000 each year to local community groups, charities, and 

sporting groups, provides the use of its facilities to a wide range of community groups, 

and regards itself as the leading community organisation in Casino.87 

                                                        
77  The 2011 Memorandum of Understanding was tendered as Exhibit 8 (see point 5). United Voice will 

seek to tender the 2018 Memorandum of Understanding (see point 3). 
78  Docker Statement, [2]. 
79  Docker Statement, [3]. 
80  Docker Statement, [6]; PN 2282–2296. 
81  Docker Statement, [24], and Attachment D. 
82  Docker Statement, [25], and Attachment E. 
83  Genge Statement, [8]. 
84  Genge Statement, [7]. 
85  Genge Statement, [16]. 
86  Genge Statement, [13]. 
87  Genge Statement, [10, [17]–[21]. 
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99. Daniel Constable has been the Chief Executive Officer of the Port Macquarie Golf 

Club for over four years, and has worked in golf clubs for 15 years.88 The Port 

Macquarie Golf Club is a member of Clubs NSW.89 The Port Macquarie Golf Club 

makes a positive contribution to the Port Macquarie community by providing an outlet 

for gathering of likeminded people with common interests. 90  It contributes 

approximately $10,000 each year to local community groups, charities, and sporting 

groups.91 

100. Vicki Crowe is the National HR Manager of the PGA. The PGA nationally conducts 

events to raise money for local charities, most prominently the Premier’s Cup golf 

tournament which has donated $437,000 over two years to the Royal Children’s 

Hospital and the Bourke Street Fund.92 

101. Lisa Petrie is the Human Resources Manager of the St George’s Leagues Club, which 

has 29,000 members, yearly retained profits of between $45 and $48 million, and 

revenue of approximately $35 million per year.93 Ms Petrie gave evidence that clubs 

provide services to the community that hotels do not, including community grants, 

donations to sporting clubs, and employment of people with disabilities.94 

102. CAI have not put any evidence before the Commission to suggest that any hotel, pub, 

tavern, restaurant, café, or fast food outlet conducts their business in the same or 

similar way to the evidence of Docker, Genge, Constable or Petrie. The contributions 

made by clubs to the community, in the form of donations, grants, access to facilities, 

and other means, is a clear point of distinction from hotels. 

Employees 

103. The clubs industry is small, but robust. In 2015, there were 6,400 clubs in Australia 

employing 130,000 people.95 The workforce is largely aged over 25: just 32 per cent of 

                                                        
88  Constable Statement, [2]–[3]. 
89  Constable Statement, [5]–[6]. 
90  Constable Statement, [15]. 
91  Constable Statement, [13]. 
92  Crowe Statement, [27]–[28]. 
93  See the Annual Reports of the St George’s Leagues Club for the financial years ending 30 June 2015 

(Exhibit 25) and PN2937–2941; 2016 (Exhibit 5) and PN2967–2970; 2017 (Exhibit 23) and PN2975–
2981. 

94  Lisa Petrie at PN2858–2863, PN2887–2888, PN2896–2897. 
95  2015 Clubs Census, 4, 7. 
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workers are aged under 24; 41 per cent are aged between 25 and 44, and 25 per cent of 

the workforce is aged between 45 and 64.96  

104. Clubs employees perform a wide variety of roles. The evidence relied on by CAI in 

support of the contention that “there is a commonality of work performed by most 

employees in a club and hospitality venue” is derived from the lay evidence, both in 

chief and cross-examination. No witness from the hospitality industry gave evidence, 

and so the evidence of witnesses who have worked in the clubs industry about the work 

performed in hotels is speculation and hearsay and does not make out the contention 

relied on by CAI.97  

105. It is not contested that some clubs employees are engaged in serving food and drink, 

but this work does not take place in a vacuum. The evidence of Daniel Constable 

illustrates this point. The Port Macquarie Golf Club, as well the Ryde-Paramatta Golf 

Club, and the Avondale Golf Club (where Mr Constable has also worked), do provide 

food and drink services to patrons. However, the provision of food and drink was 

described as ‘ancillary’ to the primary purpose of these clubs, which is the provision of 

a golf course and golfing services to members.98 The golf course is what distinguishes 

the Port Macquarie Golf Club from surrounding hospitality venues and even other 

clubs.99 Vicki Crowe’s evidence, which applies to golf clubs across Australia, was that 

hospitality services are an “inconsistent add-on” for golf clubs. The focus of golf clubs 

is the sport of golf and the club it is played at.100 

106. Many clubs employees are engaged in roles that have no equivalent in the ‘hospitality’ 

industry. Maintenance and horticultural employees undertake duties including course 

maintenance, operation and maintenance of plant, equipment, and machinery, 

vegetation management, irrigation design and constructions, and various other related 

tasks.101 Qualified greenkeepers are required to complete a four year apprenticeship.102 

Golf professionals undertake a three year, full-time traineeship provided by the PGA 

that includes nationally recognised qualifications, but no hospitality component.103 

                                                        
96  2015 Clubs Census, 18. 
97  CAI final submissions, [26]. 
98  Constable Statement, [11]–[12] and PN4249; PN4300; PN4588–4590. 
99  Constable Statement, [12]. 
100  Crowe Statement, [29]; [38]. 
101  Statement of Mark Unwin dated 10 May 2018 tendered as Exhibit 37 (Unwin Statement), [9]. 
102  Unwin Statement, [11]. 
103  Statement of Vicki Crowe dated 11 May 2018 tendered as Exhibit 41 (Crowe Statement), [12]–[14]. 
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Golf professionals are engaged in coaching, managing golf competitions, repairing golf 

equipment, and working in a golf shop104 – none of which is comparable to hospitality 

work. Numerous classifications in the Clubs Award have no equivalent in the 

Hospitality Award, in particular, club managers, maintenance and horticultural 

workers, fitness instructors, and child care workers. 

107. The clubs industry has high levels of casual employment. Nearly two thirds, or 59 per 

cent are employed on a casual basis,105  including 66 per cent in the ACT, 51 per cent in 

NSW, 64 per cent in Queensland, and 62 per cent in Victoria.106 The high rates of 

casual employment in the clubs sector is relevant because CAI seek to cut weekend 

penalty rates for permanent workers only, meaning any assessment of the benefit to the 

industry of cutting penalty rates must be reduced in proportion with the size of the 

casual workforce.  

108. In addition to the employee workforce, clubs spent $478 million on contractors in 2015 

to supplement their workforce,107 and enjoy volunteer labour valued at $590 million 

per annum.108 

109. Points 2, 5 and 9 of the ‘nine differences’ address the clubs workforce. Clubs 

employees in regional areas are often multi-skilled, and all clubs employees provide a 

service to their members that goes beyond service provided in a commercial enterprise. 

In addition to the paid workforce, clubs enjoy high levels of volunteer labour. Neill 

Murray agreed that clubs endeavour to focus on their personal relationships with 

members as a point of difference with pubs and hotels.109 The status and participation 

of clubs in their local community is meaningful to clubs employees.110 

110. The unchallenged evidence of employers Neale Genge and Peter Cooper was that club 

staff are part of the local community culture.111 Clubs employees are “not people filling 

                                                        
104  PN5534–5538 
105  2015 Clubs Census, 17. 
106  2015 Clubs Census, 22, 27, 32 and 41. 
107  2015 Clubs Census, 17. 
108  2015 Clubs Census, 16. 
109  Supplementary Murray Statement, [15]. 
110  Witness Statement of Magdalena Gorman dated 10 May 2018 and tendered as Exhibit 38 (Gorman 

Statement), [33]; Witness Statement of Sandra King dated 14 May 2018 and tendered as Exhibit 49 
(King Statement), [25]. 

111  Cooper Statement, [37]. 
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in time waiting for a ‘real job’”,112 but rather are highly trained individuals with a 

dedicated career path to management. Clubs staff “don’t just go to work and pour a 

beer”.113 The nature of work in the industry is “more personal and caring than that of a 

restaurant or a pub”.114 Clubs’ recruitment processes are focused on the cultural needs 

of their club and the members.115 

Governance, regulation, financial performance and taxation 

111. Points 1, 5, 6 and 7 of the ‘nine differences’ are relevant to governance, regulation, 

financial performance, and taxation applicable to clubs. It was not disputed during the 

hearing that clubs are not-for-profit organisations, are established on the basis of 

interest mutuality. Clubs adopt a constitution and are only accessible by members. 

Most witnesses agreed that clubs are subject to a separate and distinct regulatory 

framework,116 in particular, with regard to gaming regulation and income tax.117 Many 

clubs are run by volunteer directors, who are responsible for employing club 

managers.118 

112. Clubs’ financial performance has improved since the KPMG 2011 Clubs Census. The 

proportion of clubs said to be ‘flourishing’ (the highest ranking of financial 

performance deployed by KPMG) has increased from 27 per cent in 2011 to 36 per 

cent in 2015, and is matched by a 10 per cent drop in the number of clubs experiencing 

distress or serious distress, from 51 to 41 per cent.119 CAI do not dispute that clubs’ 

financial distress is attributable to market factors, and there is no evidence that penalty 

rates are a relevant factor.120 Further, the measure of clubs experiencing ‘distress’ or 

‘serious distress’ must be treated with caution. As Daniel Constable pointed out in his 

(unchallenged) evidence, the measures used to determine whether a club is in distress 

or serious distress is EBITARD (earnings before interest, tax, depreciation, 

                                                        
112  Genge Statement, [33].  
113  Cooper Statement, [37]. 
114  Genge Statement, [25]. 
115  Cooper Statement, [29]–[30]. 
116  See, eg, Docker Statement, [11]–[12], [26] and Attachment F (re the ACT). 
117  See, eg, Docker Statement, [15]; PN2133–2134 
118  Docker Statement, [18]; and PN2627. 
119  2015 Clubs Census, 14.  In their final submissions at [19(r)(ii)], CAI rely on the statistic that 58 per 

cent of Clubs Census respondents exhibited signs of distress or financial distress. 
120  CAI final submissions, [19(s)]. See PN7863–7868. 
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amortisation, rent and donations).121 EBITARD does not take assets into account, 

which is significant given that clubs own land and facilities with a market value of $4.6 

billion.122 Many golf clubs, which are classified by KPMG as in distress or serious 

distress,123 have low or zero gaming income but have significant assets and are not 

trading in distress. The EBITARD of the Port Macquarie Golf Club is around 12 per 

cent, but it is not in financial distress.124 Further, many regional golf clubs are run 

solely by volunteers and make very little revenue.125  

113. Clubs’ contribute an estimated $8.3 billion, or 0.5 per cent of GDP, to the national 

economy in 2015.126 The social contribution, comprising cash and in-kind donations, 

subsidised access to social and recreational facilities, and volunteer labour, is estimated 

to be worth $5 billion.127 

114. Clubs’ revenue is closely tied to the presence of electronic gaming machines. The 2015 

Clubs Census found that EGM revenue made up half of all club revenue in New South 

Wales, and the ACT, whereas no club in Western Australia earns EGM revenue, and 

EGMs account for less than 10 per cent of South Australian club revenue. 128 

Nevertheless, revenue from EGMs is a substantial source of wealth for clubs, and the 

greatest contributor to overall gaming revenue in Australia: in 2016/17, total gambling 

turnover in Australia was $208 billion, of which gaming machine turnover accounted 

for 69.14 per cent, or $144.2 billion.129 

115. The preferential arrangements for EGM revenue and taxation for clubs, particularly in 

New South Wales, Queensland, and the ACT, is addressed in detail below, along with 

the related topic of clubs’ not-for-profit status and the principle of mutuality. 

116. Finally, in closing submissions CAI submit that clubs have seen an increase in 

expenses such as council rates and water bills, various utilities, relying on the evidence 

                                                        
121  Constable Statement, [29]; 2015 Clubs Census, 14. 
122  2015 Clubs Census, 16. 
123  See 2015 Clubs Census, 15. 
124  Mr Constable’s evidence was directed to the finding in the NSW Clubs Census, but his observations 

are equally applicable to the national Clubs Census. See [29]. 
125  Crowe Statement, [42]; PN 5346. 
126  2015 Clubs Census, 15. 
127  2015 Clubs Census, 16–17. 
128  2015 Clubs Census, 13. 
129  Queensland Government, Australian Gambling Statistics 1991–92 to 2016–17, 34th ed, Summary 

Table A, 1. 
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led in chief of Mr Rees about the water rates payable by the Ainslie Group,130 and the 

evidence of Mr Addison.131 The matters are irrelevant, because there is no suggestion 

that hotels and pubs do not pay the same rates for utilities as clubs, as well as being 

revealed in cross-examination as utterly speculative. 132  The Commission should 

disregard this evidence.  

The impact of the proposed revocation 

117. United Voice called evidence from four clubs employees. The evidence of Deanna 

Kelly, Magdalena Gorman, Emilio Valenti and Sandra King illustrated in a very real 

and substantial way, the effect of regularly working weekends, and the impact of any 

reduction in income on low-paid workers.  

118. While Ms Kelly, Ms Gorman and Mr Valenti were cross-examined, none of their 

evidence about the impact of cuts to penalty rates or the disutility of weekend work 

was challenged.133 

119. In closing submissions, counsel for CAI accepted that low-paid workers will suffer 

significant detriment as a result of CAI’s application, but attempted to diminish the 

scale of the harm by asserting that only 41 per cent of all clubs employees are 

permanent workers therefore will be affected, and that an undefined number of 

permanent workers are not low-paid.134 As to the latter point, there is no evidence of 

the number of permanent workers who are not low paid, and in any event, the fact that 

some workers are not low paid is no answer to the problem of the impact on those who 

are. As to the former point, United Voice accepts that because a minority of clubs 

employees are engaged on a permanent basis, and a lesser proportion will regularly 

work on weekends, the impact of the cuts to penalty rates in terms of a reduction in the 

wages bill of clubs will be small. However, the fact that not all workers will be affected 

by the proposed variation does not mean that for those workers who are affected, the 

impact is not severe. 

                                                        
130  CAI final submissions, [19(q)]. 
131  See Addison Statement, [23]. 
132  See PN1366–1383 (Rees); PN1979–2005 (Addison). 
133  Ms King’s evidence was admitted without being required for cross-examination along with a list of 

agreed findings tendered as Exhibit 50. 
134  CAI final submissions, [64]. 
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120. Two other matters are relied on by CAI as ameliorating the acknowledged harm that 

will be caused if penalty rates are cut. 

121. First, CAI claim that in making the minimum wage determination commencing 1 July 

2018, the Expert Panel took into account the phased reduction in Sunday and public 

holiday penalty rates for some hospitality and retail employees, 135  and that the 

minimum wage increase in excess of CPI “will compensate permanent clubs 

employees for the reduction in weekend penalty rates”.136 On this basis, it is argued, “it 

is likely that the Expert Panel in the future will consider the proposed reduction in 

penalty rates for permanent clubs employees when setting future minimum wage 

increases”. 137  This submission is without merit. Aside from the incorrect 

characterisation of the reasoning of the Expert Panel, it is not appropriate to suggest 

that the FWC should, in its consideration of the harm caused by significant cuts to 

penalty rates for permanent workers under the Clubs Award, take into account changes 

that might be made in the future to the minimum wages for all workers. Clubs 

employees will receive minimum wage increases regardless of the outcome of this 

application; it is not fair that an increase payable to all award-covered workers should 

be used as an offsetting factor against the potential decrease in wages for a group of 

employees covered by one award.  

122. Second, CAI claim that the proposed transitional arrangements are a relevant factor 

when considering the harmful impact of the cuts.138 When considering the impact of 

any proposed variation to modern awards on the low paid under s 134(1)(a), 

transitional arrangements are an irrelevant factor. Transitional arrangements were 

treated by the Full Bench in the Penalty Rates Decision as a relevant factor only after 

the decision to vary the Hospitality Award had been made.139 

123. In respect of both these points, CAI suggest that the evidence of individual witnesses 

called by United Voice about the harmful impact of the proposed cuts should be read 

down because that evidence “does not consider any transitional arrangement under the 

proposed merged award” or “any increases in the minimum wage levels that exceed the 

                                                        
135  CAI final submissions, [17]. 
136  CAI final submissions, [18] and [64(g)]. 
137  CAI final submissions, [17]. 
138  CAI final submissions, [64(f)]; and see PN7836. 
139  See Penalty Rates Decision, [1998]–[2001]. 
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cost of living”. 140  Neither of these matters was put to the witnesses in cross-

examination. It is not appropriate to argue that the evidence of Ms Kelly, Ms Gorman, 

Ms King and Mr Valenti is undermined by an argument that was not put to them.141  

124. The evidence of the lay witnesses called by United Voice should be accepted as 

uncontested and reliable evidence that cuts to penalty rates will cause demonstrable 

hardship for award-reliant workers that cannot be offset by working additional hours, 

or ameliorated by transitional arrangements or adjustments to minimum wages, and 

that working on weekends does have an adverse impact on employees’ social lives and 

work-life balance.  

Cuts to penalty rates will cause harm 

125. All of the witnesses called by United Voice are employed on a permanent basis. All but 

Ms Kelly are employed full-time.142 All regularly work on weekends and public 

holidays. All would suffer considerable and measurable harm if penalty rates are cut. 

126. Ms Kelly has worked as a gaming/general duties attendant at the Central Coast 

Leagues Club since 2008, and in the clubs industry since 1999.143 She works nearly 

every weekend on both Saturdays and Sundays, and between 14 and 18 hours in 

total.144 Up to 50 per cent of her weekly take home pay comes from working hours that 

attract penalty rates.145 If penalty rates are cut in the way sought by CAI, she would 

lose between $70 and $90 per week.146 If this happened, she would have very little left 

from her weekly take-home pay to meet her needs, and would seriously consider 

leaving employment and applying for the full pension, as that income would be 

comparable to her reduced income from working, but without the requirement to work 

weekends and public holidays.147 In order to make up the lost income, she would have 

                                                        
140  CAI final submissions, [66]. 
141  PN7950. 
142  See Witness Statement of Deanna Kelly dated 14 May 2018 and tendered as Exhibit 36 (Kelly 

Statement), [11]; Gorman Statement, [6], [16] and PN4977–4979 (at the time of making her 
statement, Ms Gorman was on a return to work plan working 25 hours a week, but at the time she 
gave evidence, she had resumed working 38 hours a week); King Statement, [8]; Witness Statement 
of Emilio Valenti dated 1 May 2018 and tendered as Exhibit 51 (Valenti Statement), [9].  

143  Kelly Statement, [5], [11]. 
144  Kelly Statement, [13]–[15]. 
145  Kelly Statement, [22]. 
146  Kelly Statement, [26]. 
147  Kelly Statement, [27], [31]. 
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to work an additional 2.5 to 4.5 hours, depending on the day of the week worked.148 

Because she finishes her shifts between 2.00am and 4.00am, it is impossible for her to 

work additional hours in the same shift, and she does not know whether her employer 

would want or be able to offer her additional hours (at any time).149 In any event, 

working more hours would further limit the time she is able to spend with friends and 

taking care of her niece who has suffered an acquired brain injury, and for whom Ms 

Kelly is the closest family member.150 

127. Ms Gorman has worked in clubs since 2010, and at the Doyalson Wyee RSL Club 

since December 2014. She is a single mother of an 11 year old son.151 She works 

nearly 20 hours over the weekend.152 About 23 per cent of her weekly take home pay 

comes from penalty rates.153 If penalty rates are cut in the way proposed by CAI, she 

would lose approximately $113 per week.154 If this happened, she would have to cut 

back on expenses such as her son’s school excursions and camps, and family holidays, 

and rely on her savings to meet basic expenses.155 To make up the lost income, she 

would need to work an additional five hours on Saturdays or three hours on Sunday. 

As a full-time employee, those hours are not available to her as regular hours; they 

could only be worked as overtime.156 Even if her employer was able to offer her 

regular overtime to make up for lost income (which is not likely),157 the impact of 

doing so would mean even less time with her son, and increased exhaustion given that 

she already works 20 hours over Saturday and Sunday.158 

128. Mr Valenti has worked at the Tea Tree Gully Club, a golf club in Adelaide, since 1997, 

and has been employed on a permanent basis since 2007, and as Bar Supervisor since 

about 2014. He works every Saturday from 3.00pm to 10.30pm, and some public 

holidays.159 If his Saturday penalty rates are cut, he will lose about $40 a week.160 He 

                                                        
148  Kelly Statement, [28]. 
149  Kelly Statement, [29]–[30]. 
150  Kelly Statement, [4], [29]. 
151  Gorman Statement, [3]. 
152  Gorman Statement, [12]. 
153  Gorman Statement, [20]. 
154  Gorman Statement, [25]. 
155  Gorman Statement, [27]. 
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157  Gorman Statement, [32]. 
158  Gorman Statement, [30]–[31]. 
159  Valenti Statement, [10]. 
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carefully manages his income, but it is difficult: he does not go on holidays, and 

buying clothes is a stretch.161 The loss of $40 a week would mean that there would be 

little left after immediate expenses (food, bills, and car) are met, and his social 

activities would be restricted.162 He would need to work an extra couple of hours to 

make up for the lost income, but does not know if those hours would be available.163 

He lives with and provides some financial assistance to one of his daughters.164 

129. Ms King has worked as a cashier and gaming attendant at the Tewantin Noosa RSL for 

23 years.165 She works on Saturdays and Sundays from 7.30am to 4.30pm.166 If her 

penalty rates are cut, she will lose $86 per week.167 She would reduce her (already 

limited) grocery and entertainment expenditure if this occurred. A loss of $86 per week 

would make it difficult for her to cover one-off expenses such as car repairs; if she was 

unable to drive, she would be reliant on a taxi to get to and from work as public 

transport is not available.168 To make up for the lost income, she would have to work 

an additional 4.25 ordinary hours per week; such hours would be overtime and she 

does not know if her employer would offer these hours.169 In addition, Ms King is 

already exhausted from working 38 hours per week, and the impact of working more 

hours to make the same income would deprive her of valuable time to rest and spend 

time with friends and family.170 

130. Further, the evidence of Vicki Crowe was that 95 per cent of PGA professionals 

employed under the Clubs Award are required to work on weekends, and 40 per cent of 

those employees’ annual income was derived from working on weekends and public 

holidays.171 

131. It should go without saying that all permanent employees, including the witnesses 

called by United Voice, work fixed hours. Accordingly, because there is no 

                                                                                                                                                                        
160  Valenti Statement, [17]. 
161  Valenti Statement, [14], [18]. 
162  Valenti Statement, [18]. 
163  Valenti Statement, [19]. 
164  Valenti Statement, [3]. 
165  King Statement, [4]–[5], [8]. 
166  King Statement, [9]. 
167  King Statement, [20]. 
168  King Statement, [21]–[22]. 
169  King Statement, [23]–[24]. 
170  King Statement, [23]. 
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opportunity to work additional hours to make up for lost income other than working 

overtime, any loss of income cannot be offset or recovered by working more hours (for 

the same amount of pay). Lisa Petrie agreed that the St George’s Leagues Club would 

not offer additional hours to employees whose wages are cut.172 The evidence of Kelly, 

Gorman, King and Valenti was not challenged in this regard. Neale Genge stated that 

he would not need to employ extra workers or roster more hours if penalty rates were 

cut.173  

132. Clubs employees are low paid. The Commission’s research published in the Industry 

Profile showed that the full-time weekly wages for classifications between 

Introductory and Level 9 in the Clubs Award (which are payable to all employees 

under the Award and so not affected by the exclusion of non-hospitality clubs from the 

data set) were below the measure of two-thirds median full-time earnings in the ABS 

Employee Earnings and Hours survey.174 The Expert Panel in the Annual Wage Review 

found that low paid families have considerably more stress than all employee 

families.175 

133. The low wage rates payable to award-covered employees is compounded by the fact 

that, despite recent historic increases to minimum wages, wages growth remains low in 

Australia,176 and “inequality of household income remains high…relative to the past 

and to other comparable countries”.177  

134. In light of these facts, it would be inconsistent with the statutory requirements in ss 134 

and 164 to reduce penalty rates and thereby income for workers under the Clubs Award 

in circumstances where to do so will have a demonstrably negative impact on workers, 

and there is no evidence before the Commission, that it is ‘necessary’ within the 

meaning of s 138 to do so. 

                                                        
172  PN3081–3082. 
173  Genge Statement, [34], [35]. 
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The impact of weekend work 

135. The witnesses called by United Voice each gave evidence about the disutility of 

working on weekends and public holidays. Collectively, the evidence paints a picture 

of very limited social engagement, and missed opportunities to commemorate 

important events in the lives of friends and family. Weekend workers do not just miss 

out on ‘big events’. Simple matters, like lunch or dinner with friends and family who 

do not work on weekends, is nearly impossible. Making new friends and sustaining 

existing relationships, can be very challenging. 

136. Working on weekends and public holidays has deprived Ms Kelly of many 

opportunities to spend time with friends, family, and weekend visitors. Working on 

weekends mean it is extremely difficult to share and be part of her children and 

grandchildren’s lives.178 If she had to work more hours to make up for the wages that 

CAI wish to cut, she would be exhausted, and further alienated from friends and 

family.179 

137. Ms Gorman has had to miss out on birthdays for friends and family and other social 

engagements, celebrations, and simple weekend events like having lunch with a friend. 

She has never been able to attend the birthday parties of her two nieces, as they are 

weekend events. She is not able to properly celebrate Christmas and New Years’ 

Eve.180 She experiences difficulty forming and maintaining social relationships due to 

weekend work, and misses out on concerts, comedy shows, and sporting events held on 

weekends.181 

138. Mr Valenti regularly misses his family functions and birthdays, spending time with his 

daughters over dinner or a show, and Friday and Saturday night socialising because he 

is working on Saturdays until 10.30pm.182  

139. Working on weekends limits how much time Ms King is able to spend with her friends 

and family.183 She works during the day on weekends, and does not often attend 

evening events, and when she does, she has to leave earlier than she would like in order 
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to be rested for her 7.30am start the following morning. 184  Her children and 

grandchildren live in Sydney, and generally visit on weekends, when she is unable to 

spend much time with them.185 She sacrifices time with friends and family because she 

is financially dependent on penalty rates.186 

140. The evidence by United Voice lay witnesses about the disutility of weekend work was 

not challenged by the Applicant in cross-examination or otherwise. Further, the 

disutility of weekend work was acknowledged by employer witnesses called on behalf 

of United Voice. Mr Genge said that clubs employees work unsociable hours, “isolated 

from your family and friends while everyone else is out having fun and at the end of 

the night you are left to clean up the mess while being paid some of the lowest award 

rates”.187 Mr Constable said that many employees in the sector, who already only make 

a modest living, would prefer not to work weekends, but do so because penalty rates 

assist with their need to make a living. Nevertheless, “there is an opportunity cost to 

missing out on weekend life, and this is already a significant sacrifice without further 

reducing penalty rates”.188  

141. The findings that CAI claim should be drawn from the PC Report about the disutility 

of weekend work should not dissuade the Commission from finding that for permanent 

workers under the Clubs Award, working weekends – often over a period of decades – 

has a profoundly negative effect on the capacity of employees to sustain relationships 

with family and friends, and participate in social life generally. The findings sought to 

be drawn from the PC Report may well not apply to most clubs workers (for the reason 

that the HERRC category is undefined and likely excludes most clubs); are vague and 

unspecific; were not able to be tested in any way; and cannot replace the unchallenged, 

detailed, and relevant lay evidence on this subject. 

‘Findings’ from the PC Report about disutility and penalty rates 

142. For the reasons already explained, it is not clear if the research and commentary 

contained in the PC Report applies to the clubs industry as a whole, and so the 

relevance of the PC Report to this inquiry is peripheral at best. Compounding this 

                                                        
184  King Statement, [13]–[14]. 
185  King Statement, [12]. 
186  King Statement, [14]. 
187  Genge Statement, [32]. 
188  Constable Statement, [20]–[22]. 
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problem is the fact that many of the findings about disutility based on parts of the PC 

Report do not support the proposition contended by CAI, or are pure submission and 

should be disregarded. 

143. Propositions 8 and 10 in the PC Report aide memoire concern the disutility of weekend 

work. There are a number of problems with these proposed findings. First, they are 

based on the HERRC category, the relevance of which to the clubs sector is unknown. 

Second, the proposed findings and the pages from the PC Report relied on are so 

general as to be meaningless, particularly in light of the specific and detailed evidence 

of the lay witnesses in this proceeding (who unequivocally pertain to the clubs 

industry). Third, proposition 10 is critical of the level of difference between Saturday 

and Sunday penalty rates, but CAI in this application seek to maintain the difference 

between Saturday and Sunday penalty rates, which suggests that proposition 10 is 

irrelevant to this application. 

144. Propositions 9 and 11 in the PC Report aide memoire are directed at the level of 

Sunday penalty rates under the Clubs Award. These propositions, and the parts of the 

PC Report relied on, are pure submission. In the Penalty Rates Case, the PC Report 

was admitted on the basis that “the opinions expressed by the Productivity 

Commission as to the appropriateness of current penalty rates [would] be treated as 

submissions, not evidence”.189 The PC Report was admitted in this proceeding on the 

same basis.190 As submissions, they are far too general to be of any assistance to this 

Full Bench (for example, there is no attempt to distinguish between casual and 

permanent employees) and the pages identified by CAI are clearly arguments and 

policy recommendations of the PC Report. They are not applicable to the facts in this 

case, or the statutory framework in which the Full Bench is required to operate. The 

Full Bench in the Penalty Rates Decision acknowledged that the Productivity 

Commission’s role in producing the report was to inquire and make policy 

recommendations to government, and it was not required to apply the particular 

statutory considerations which the FWC is obliged to apply in the four yearly 

review.191 

                                                        
189  Penalty Rates Decision, [311(iii)]. 
190  PN293. 
191  Penalty Rates Decision, [345]. 
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Clubs are not at a competitive disadvantage with hotels 

145. A cornerstone of this application is the assertion that the clubs industry is suffering 

from an unfair competitive disadvantage compared to the hospitality industry because 

Sunday and public holiday penalty rates payable to permanent workers under the 

Hospitality Award have been lower than those payable under the Clubs Award, since 1 

July 2017. 

146. This assertion is without any evidentiary foundation. There is no evidence that would 

enable the Full Bench to find that the profitability of the clubs industry has been 

affected by the fact that clubs provide competing services to hospitality venues, while 

operating under different award conditions. CAI did not put any material before the 

FWC that would permit the Full Bench to conclude that the nature of the work 

performed in each sector, the demographic profile of employees, and the function and 

financial performance of each sector, are comparable and competitive. Witnesses 

called by CAI acknowledged that they had not conducted any calculations, study, or 

assessment of the competitive features of clubs versus the competitive features of 

hotels, if they exist at all, or the impact on clubs of the cuts to penalty rates for 

permanent workers employed under the Hospitality Award.192 

147. Instead, the evidence called by CAI about competition rose no higher than the implied 

assertion that geographic proximity equalled competition, was so vague and general as 

to carry no probative weight, and cannot be a sufficient basis on which to revoke the 

Clubs Award.193 For example: 

(a) Anthony Trimarchi: there are many pubs, restaurants and cafes in Australia; 

many Australians eat out regularly; and consumers have the ability to leave 

online reviews.194 

(a) Gwyn Rees: the ACT has the highest number of restaurants per capita than 

anywhere else in Australia; restaurants are open at various times and serve food 

and drink.195 

                                                        
192  Anthony Trimarchi at PN861–866; George Addison at PN2006–2007. 
193  See, eg CAI final submissions, [38]. 
194  Trimarchi Statement, [48]–[51]. 
195  Rees Statement, [33]–[39]. 
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(b) George Addison: hotels provide food and drink; restaurants are open on the 

weekend; and some large shopping centres in Queensland “have revamped their 

food offerings”; 196  there is one pub within about two kilometres of the 

Greenbank RSL, 197  and five pubs within nine and 18 kilometres of the 

Greenbank RSL.198  

(c) Neale Murray identified three clubs in Victoria (Chirnside Park Country Club, 

Broadmeadows Sporting Club and Mulgrave Country Club) that he claimed, 

based on conversations with their managers, offer various dining options.199 The 

majority or all of employees at those clubs are casual employees and so paid the 

same penalty rates as those under the Hospitality Award. 200  Further, Club 

Kilsyth, Club Noble and the Maroondah Sports Club all offer dining options; 

there are two pubs between 1.5 and 6km of Club Kilsyth,201 one pub within 1.6 

kilometres of Club Noble,202 and two pubs between 850 metres and three 

kilometres of the Maroondah Sports Club.203 Mr Murray agreed that there was no 

evidence as to the levels of permanent and casual employees in any of the venues 

identified.204  

(d) The evidence of CAI’s lone employer witness, Lisa Petrie, identified various 

restaurant and fast food outlets said to be in competition with the St George’s 

Leagues Club, a business which turns over approximately $35 million a year and 

does not pay any income tax.205 The fast food outlets identified by Ms Petrie as 

competitors to the St George’s Leagues Club have been in Australia and 

proximate to the St George’s Leagues’ Club for decades and in any event, 

operate under the Fast Food Industry Award, which covers a completely 

different industry and business model to ‘hospitality venues’, and is not the 

subject of this application. 

                                                        
196  Addison Statement, [53]–[62]. 
197  Supplementary Statement of George Addison dated 8 June 2018, tendered as Exhibit 15 

(Supplementary Addison Statement), [7(d)]. 
198  Supplementary Addison Statement, [7(a)–(c), (e), (f)]. 
199  Murray Statement, [25]–[47].  
200  Murray Statement, [29], [36], [44], PN2528–2530. 
201  Supplementary Statement of Neill Murray dated 7 June 2018, tendered as Exhibit 21 (Supplementary 

Murray Statement), [19(a)]. 
202  Supplementary Murray Statement, [19(b)]. 
203  Supplementary Murray Statement, [19(c)]. 
204  PN2546–2554. 
205  See footnote 92 above. 
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148. CAI also attempted to ascertain, through cross-examination of the United Voice 

witnesses, the identity, location, and services offered by various establishments within 

a particular geographic radius to the club where the witness worked.206 The evidence 

extracted by cross-examination does not assist CAI’s case, for the following reasons.  

149. First, as already set out above, proximity is not equivalent to competition and it would 

not be safe for the Commission to conclude otherwise, particularly in light of the 

deficiencies in the statistical data relied on by CAI.  

150. Second, no questions were asked, and no evidence otherwise provided, about the 

number of employees or type of work performed, at the proximate establishments.  

151. Third, many of the venues identified by either CAI in cross-examination or the witness 

in response are clubs, and thereby not ‘unfairly’ competitive in the sense intended by 

CAI, or restaurants and fast food outlets, which are covered by different awards that 

are no the subject of any evidence or submissions in this case.  

152. Fourth, crucially, it was not put to any witness that the clubs they worked at were ‘in 

competition’ with any of the taverns, bars and restaurants identified during the cross-

examination on this topic.  

153. Fifth, even accepting for the sake of making this point that clubs are competing with 

the proximate establishments, there is no evidence before the Commission about: 

(a) the extent of that competition including any change in market share as between 

the hotel sector and the club sector (including for example evidence from a 

market economist);207 and  

(b) the degree (if any) to which that competition can be attributed to penalty rates, 

and will be ameliorated by a reduction in penalty rates. 

154. The entire line of cross-examination is emblematic of CAI’s approach to this 

application, which is to assert without evidence that a number of things exist 

(‘competition’, ‘penalty rates’, ‘unfairness’), and then fail to drawing any causal 

                                                        
206  See the cross-examination of Docker at PN2226–2280 and PN2683–2722; Genge at PN4043–4128; 

Constable at PN4283–4414; Kelly at PN4629–4708; Gorman at PN4987–5042; Cooper at PN5206–
5235; the agreed findings concerning the evidence of Sandra King, tendered as Exhibit 50; and 
Valenti at PN6797–6810. 

207  See PN7908–7909. 
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relationship between those factors. This approach ignores the statutory framework that 

CAI must satisfy in order to revoke or vary a modern award. It represents a total failure 

of evidence. It does not assist the Full Bench. 

155. Finally, the claim that clubs are suffering from ‘unfair competition’ as compared to 

hotels and pubs is overwhelmed by the volume of objections from employers to this 

application purportedly made on their behalf. Each of the objections states that the 

relevant club manager does not wish to see the Clubs Award revoked, and that they are 

opposed to cuts to penalty rates for permanent clubs employees. It bears repeating that 

CAI was only able to produce a single employer witness in support of the application – 

two less than the three employer witnesses who gave evidence on behalf of CAI in the 

Penalty Rates Case.  

Neither necessary nor desirable 

156. The scale of employer opposition to this application cannot be rationally reconciled 

with CAI’s claim that there is a need for this application because clubs are suffering 

from unfair competition due to penalty rates. 

157. In addition to those employers and organisations who gave evidence and participated in 

the hearing in opposition to CAI’s application, the FWC has received 139 written 

objections to this application from employers across Australia. Many are recreational, 

sporting or cultural clubs that are likely to have been excluded from the Industry 

Profile and HERRC datasets. None of the objections refer to competition. 

158. The volume of opposition to CAI’s application raises real questions about the adequacy 

of CAI’s consultation with its membership, and whether the application should be 

properly understood as something that clubs actually want. Opposition from clubs was 

not limited to letter-writing. Concerns about the lack of consultation were raised by 

two of the employer witnesses, both members of Clubs NSW, who gave evidence on 

behalf of United Voice. 

159. The Casino RSL is a member of Clubs NSW. Mr Genge gave evidence, about which 

he was not cross-examined, that Clubs Australia “is not representative generally of the 

industry in this matter and is not acting within the best interests of its members and the 
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community it represents,”208 and “has not consulted with its members of the sector in 

regards to this change”. Mr Genge’s attempts to speak to representatives at Clubs NSW 

about this application were rebuffed.209  

160. The Port Macquarie Golf Club is also a member of Clubs NSW. Mr Constable gave 

unchallenged evidence that the club received no notice of the intention by CAI to make 

this application, or any call for input.210 

The real issue is gaming revenue 

161. Clubs Australia Industrial has brought this case on the basis that clubs compete 

(unfairly) with hotels, pubs and restaurants for the ‘dining dollar’. For the reasons 

already set out, there is no reliable evidence in support of this contention. Moreover, 

CAI’s case in this regard is contradicted by its own evidence and submissions about 

competition for “the gambling dollar”. In their final submissions, CAI explicitly rely 

on the contention that electronic gaming machine (EGM) revenue is a key driver for 

clubs in NSW, Victoria, Queensland and the ACT,211 who were represented at the 

hearing by CAI employee witnesses Trimarchi, Murray, Addison and Rees. 

162. CAI also assert that: 

(a) electronic gaming machine revenue in clubs is declining, but this evidence can 

only be limited to those clubs whose financial statements were tendered in 

evidence (the St George’s Leagues Club and the Ainslie Club). 212  EGM 

revenue overall has increased in Australia in recent years, per paragraph 165 

below. 

(b) in 2018, many pubs in NSW offer gaming,213 and the number of EGMs 

operated by clubs in NSW has declined in recent years.214  

Taken out of context, this evidence suggests that clubs are losing EGM market 

share to hotels. However, the Australian Gambling Statistics reveal that the 
                                                        
208  Genge Statement, [28]–[30]. 
209  Genge Statement, [30]. 
210  Constable Statement, [30]. 
211  CAI final submissions, [19(m)] and [81(c)] and PN7851. 
212  CAI final submissions, [19(n)], [20(k)]. 
213  CAI final submissions, [25(f)]. 
214  CAI final submissions, [19(o)]. 
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number of EGMs operated by clubs and hotels in NSW has declined (by very 

small numbers) in recent years: in 2013, clubs had 70,665 EGMs and hotels 

had 23,394, and by 2017, clubs had declined by 780 machines, to 69,885 and 

hotels had declined by 476 to 22,918.215 

(c) the total number of electronic gaming machines in the ACT will be reduced 

from 5,000 to 4,000. However, as at 30 June 2017 clubs in the ACT had 4,502 

electronic gaming machines compared to the 50 machines in hotels.216  

163. The most detailed evidence from the Clubs Australia witnesses concerned clubs’ 

competition with casinos for “the gambling dollar”:217  

(a) Mr Trimarchi described gaming revenue as “the key revenue driver for all 

clubs” in NSW.218 He said that clubs compete with casinos for the gambling 

dollar,219 Nevertheless, he agreed that New South Wales government data 

showed that the gaming machine net profit from clubs is about twice that of 

hotels.220  

(b) Mr Addison asserted that clubs compete with casinos in Queensland.221 He said 

it was “well known within the industry that casinos will target clubs”,222 and 

emphasised the risks that casinos pose to clubs’ gaming revenue.223 The risk 

was perceived by Clubs Queensland as serious enough to warrant the 

commission of a paper by Synergies Economic Consulting about the impact of 

casinos on Queensland community clubs,224 which Mr Addison agreed was 

                                                        
215  Australian Gambling Statistics, Part 2.2 State Tables, Table NSW 61: New South Wales gaming 

machines operating as at 30 June 2017, 69 (page 123 of the PDF). 
216  Australian Gambling Statistics, Part 2.2 State Tables, Table ACT 61: Australian Capital Territory 

gaming machines operating as at 30 June 2017, 435 (page 489 of the PDF). 
217  See, eg, Trimarchi Statement, [69], and [58]–[73]; Addison Statement, [21]–[22], [39]–[52]; CAI final 

submissions, [25(g)]–[25(i)]. 
218  Trimarchi Statement, [67]; PN643. 
219  Trimarchi Statement, [67]–[73]. 
220  Anthony Trimarchi at PN682, regarding the NSW Department of Industry Gaming Machine Reports 

for Clubs (Exhibit 6) and for Hotels (Exhibit 7). 
221  Addison Statement, [39]–[52]. 
222  George Addison at PN1728. 
223  George Addison at PN1758; and see CAI final submissions at [32]. 
224  At Annexure 4 to the Addison Statement. 



50 

prepared for Clubs Queensland to use as a ‘lobbying paper’ with government 

for the purposes of obtaining regulatory and taxation change for clubs.225 

(c) Ms Petrie gave evidence that St George’s Leagues Club has experienced a 

downturn in gaming revenue. She explicitly linked this downturn to “increased 

competition for the gambling dollar”, and identified nearby sports bars, hotels 

and the Star Casino as competitors.226 

(d) Mr Rees identified the Canberra Casino as a competitor of clubs in the ACT,227 

and Mr Murray gave evidence about the features of Crown Casino, in the 

context of his evidence about competition between clubs and hotels.228 

164. This evidence was unsurprising, given clubs’ high reliance on EGM revenue.229 It 

constitutes a plain admission that clubs’ real source of economic anxiety is not 

competition with other venues serving food and drink, but rather, with venues that 

offer gambling to members and visitors. CAI’s application is premised on the 

(unproven) assertion that clubs are competing with hospitality venues for the 

‘hospitality dollar’, but the evidence called by its own witnesses plainly undermines 

that assertion, because what clubs are really concerned about is the diversification of 

gaming revenue between clubs and casinos. Concern about hotels with EMGs appears 

to be remote at best, perhaps for the obvious reason that on the Eastern seaboard at 

least, clubs enjoy a substantial competitive advantage over hotels when it comes to 

EGMs. 

Gaming machines in Australia 

165. Gaming machines generate a substantial proportion of all gaming revenue in Australia. 

In 2016/17, total gambling turnover was $208 billion, and gaming machine turnover 

accounted for 69.14 per cent of all gambling turnover, or $144.2 billion.230 Revenue 

                                                        
225  George Addison at PN1944–1945. 
226  Petrie Statement, [36]–[39]. 
227  Rees Statement, [38]–[40]. 
228  Murray Statement, [59] (under the heading ‘Competition between clubs and other hospitality venues’). 
229  See, eg, Trimarchi Statement, [67]. 
230  Australian Gambling Statistics, Summary Table A. 
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from EGMs has steadily increased in recent years, from $128.3 billion in 2014 to 

$144.2 billion in 2017.231  

166. Gaming machines are available across Australia except in Western Australia, where 

they are restricted to casinos only (clubs in WA do not have EGMs) and the ACT, 

where they are restricted to clubs and hotels only.232 

Gaming machines and gaming revenue in clubs 

167. Clubs’ revenue is closely tied to the presence of electronic gaming machines. The 2015 

Clubs Census found that EGM revenue made up half of all club revenue in New South 

Wales, and the ACT, whereas no club in Western Australia earns EGM revenue, and 

EGMs account for less than 10 per cent of South Australian club revenue. 233 

Nevertheless, clubs enjoy preferential treatment in terms of access to EGMs and 

taxation on gaming revenue in the ACT, NSW, the Northern Territory, Queensland and 

equal treatment with hotels in terms of allocation of EGMs in Victoria, South Australia 

and Tasmania. On no view are clubs suffering from any form of disadvantage with 

hotels when it comes to EGMs; rather, the weight of the evidence strongly supports a 

finding that clubs have enjoyed preferential and advantageous treatment for years. 

  

                                                        
231  Australian Gambling Statistics, Table Gaming Machines 1, Part 2.3, p 144. 
232  Australian Gambling Statistics, Table 4, page 7. 
233  2015 Clubs Census, 13. 
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 Number of 

EGMs 
operating as at 
30 June 15234 

Number of 
clubs with 
EGMs235 

Maximum number 
of EGMs in clubs236 

Maximum number of 
EGMs in hotels237 

ACT 5,022 48 out of 49 No limit on number of 
machines per club. 

Maximum 10 machines 
per hotel. 

NSW 94,864 [n/a] out of 1,348 State cap of 99,000. 
No limit of number of 
machines per club. 

State cap of 99,000. 
Max 30 machines per 
hotel. 

NT 2,145 No data in Clubs 
Census. 

Max 55 machines per 
club. 

Max 20 machines per 
hotel. 

Qld 46,697 497 out of 1,111 24,705 in total. Clubs 
may operate up to 300 
machines on one site. 

20,000 in total. Hotels 
may operate up to 45 
machines. 

SA 12,294 59 out of 1,272 State cap of 13,081 (incl 995 for the casino). Max 
40 machines per venue. 

Tas 3,495 No data in Clubs 
Census. 

State cap of 3,500 including 1,185 for casino. 
Max 40 machines per club venue. 

Vic 28,892 246 out of 1,430 State cap of 27,500, split 50/50 for clubs and 
hotels. Max 105 per venue. 

WA 2,252 0 out of 975 None. 
 
168. Clubs pay significantly lower gaming tax rates than hotels. In New South Wales, clubs 

pay no gaming tax on the first $1 million of gaming revenue per annum (calculated 

quarterly), whereas hotels pay 33 per cent tax on annual revenue between $200,001 

and $1 million. Clubs pay between 10 and 28.4 per cent tax on revenue between 

$1,000,0001 and $20,000,0001, whereas hotels pay 36 per cent gaming tax on revenue 

between $1,000,0001 and $5 million, and 50 per cent gaming tax and all revenue over 

$5 million.238 As at October 2013, Clubs NSW has entered into a Memorandum of 

Understanding with the Liberal and National parties for the continuation of clubs’ 

preferential tax rates on gaming revenue. 

169. In addition to beneficial gaming tax conditions, clubs in NSW have access to the Club 

Grants scheme, whereby clubs that earn over $1 million per year in gaming revenue, 

and therefore pay tax, receive a rebate capped at 2.25 per cent of those earnings for the 

                                                        
234  Australian Gambling Statistics, Table 31 Total Gaming Machines Operating As at 30 June (entry for 

year ending 30 June 2015 used), Part 2.3, p 267. 
235  Figures are taken from the KPMG 2015 Clubs Census. 
236  Taken from the table in Addison Statement, [31]. 
237  Taken from the table in Addison Statement, [31]. 
238  See Australian Gambling Statistics, Tables 5 and 6, page 9. 
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purpose of donating those funds to eligible community groups, including the sporting 

clubs that some clubs are set up to manage. There is no equivalent rebate scheme for 

hotels.239 

170. Clubs in the ACT pay no gaming machine tax on revenue of $25,000 a month or under, 

and thereafter pay a sliding tax rate up to 23 per cent on gross monthly revenue of 

$625,000. By contrast, hotels pay a flat 25.9 per cent tax from the first dollar of gross 

revenue.240 Clubs and hotels in the ACT pay a percentage of gross revenue from EGMs 

to the Problem Gambling Assistance Fund. 241  Based on the Problem Gambling 

Assistance Fund Receipts 2015–2016 annexed to Mr Rees’ statement, in the financial 

year ending 30 June 2016 when the applicable contribution was 0.6 per cent, clubs’ 

gross revenue from EGMs in the ACT was $168 million, compared to hotels gross 

revenue of $400,000 in the same period.242 

171. In Queensland, recent amendments to the Gaming Machine Act 1991 adjusted the 

method of calculating gaming revenue for taxation purposes. Previously, clubs that 

conducted gaming at more than one venue aggregated revenue before calculating the 

amount of gaming tax payable; the amendments removed the aggregation requirement, 

with the effect that clubs conducting gaming at more than one venue pay less 

taxation.243 

PART D – APPLICATION OF STATUTORY PRINCIPLES 

Key evidentiary conclusions 

172. The paragraphs that follow set out the key conclusions and findings that the 

Commission should make based on the evidence put before it during the hearing, as 

well as the evidentiary gaps that have been addressed in Part C above.  

The clubs and hospitality industries are not the same 

173. There is no reliable evidence before the Commission about the features of the clubs 

sector as compared to the hospitality sector.  

                                                        
239  Anthony Trimarchi at PN815 et seq. 
240  Gaming Machine Act 2004 (ACT) s 159(4). 
241  Gaming Machine Act 2004 (ACT) s 163A. 
242  At GR-2 of the Rees Statement, and see PN1495–PN1497. 
243  See Australian Gambling Statistics, pages 13–14. 
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174. The Industry Profile, on which the relevant conclusions in the Penalty Rates Decision 

were based, excludes 55 per cent of all clubs, and 100 per cent of all non-hospitality 

clubs. 

175. The construction of the HERRC category in the PC Report is not explained. It is not 

clear if the HERRC category includes non-hospitality clubs, but there are indications in 

the PC Report that it does not. The PC Report is not a reliable source of comparison 

between sectors. 

176. It is important to the applicant that clubs-specific provisions are preserved. The 

retention of clubs-specific provisions in the proposed amended Hospitality Award 

reflects the position of CAI that the clubs industry is a separate and distinct industry. 

The history of the Clubs Award 

177. Prior to and since the creation of the modern Clubs Award, CAI has maintained the 

need for a separate award. CAI has emphasised that clubs in Australia are a separate 

and distinct industry, that can be distinguished from the hospitality industry on the 

grounds of the ‘nine differences’ that were first identified and relied on by Clubs 

Australia in support of its application for a separate Clubs Award, and which continue 

to exist today. 

Key features of the clubs industry 

178. Clubs are established to achieve a social or community purpose, and play an important 

community role. Clubs are established for a wide range of reasons including sporting 

clubs, recreational clubs, cultural clubs, veteran’s clubs, and many others. Consistent 

with this community focus, clubs donate a substantial amount of money to community 

groups as well as making in-kind donations, primarily through subsidised access to the 

social and recreational facilities owned by clubs, which are valued at an estimated $4.6 

billion.244 

179. Clubs employ approximately 130,000 people doing a wide variety of work: golf 

professionals, groundskeepers, gaming attendants, fitness instructors, hospitality 

services, and child care workers. The provision of hospitality services is often ancillary 

to the primary purpose of recreational clubs (eg, golf, surf lifesaving).  

                                                        
244  2015 Clubs Census, 16. 
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180. Nearly two thirds of clubs employees are casual employees, and the majority of clubs 

workers are aged between 25 and 64, with a quarter (25 per cent) aged between 45 and 

64, and 41 per cent aged between 25 and 44.  

181. Clubs adopt a constitution, are only accessible by members, and many are run by 

volunteer directors. Clubs are not-for-profit organisations that are subject to separate 

licensing and regulatory requirements. They are established on the basis of interest 

mutality, pay no income tax, and in at least New South Wales, the ACT, and 

Queensland, enjoy preferential rates of gaming tax.  

The impact of the proposed revocation 

182. Cuts to penalty rates will cause economic harm to clubs employees. The fact that clubs 

workers are low-paid amplifies the impact of a cut in wages, as does the fact that 

Australia is in a period of low wage growth. 

183. The cuts to penalty rates will apply only to permanent workers. Because permanent 

employees’ hours are fixed, there will be no opportunity to ‘offset’ the lost wages other 

than working overtime. There is no guarantee that overtime hours will be available. 

Further, employers who cut weekend penalty rates are unlikely to offer overtime to 

employees – to do so would defeat the purpose.  

184. Penalty rates compensate employees for the disutility of working on weekends and 

public holidays. The disutility of weekend work, particularly for permanent employees 

who have relatively fixed rosters, is profound and compounds over time. Weekend 

workers regularly miss opportunities to engage in social and family life. 

No competitive disadvantage  

185. No evidence was put before the Full Bench to enable it to find that the profitability of 

the clubs industry has been affected by the fact that clubs provide competing services 

to hospitality venues, while operating under different award conditions. 

186. CAI did not put any material before the FWC that would permit the Full Bench to 

conclude that the nature of the work performed in each sector, the demographic profile 

of employees, and the function and financial performance of each sector, are 

comparable and competitive. 
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187. The evidence called by CAI about competition with the hospitality sector was 

unpersuasive. It rose no higher than the implied assertion that geographic proximity 

equalled competition. The evidence was, at best, superficial and based on nothing more 

than observations by those witnesses of matters including marketing flyers, websites, 

and restaurant menus. 

188. The FWC received nearly 140 letters from clubs across Australia objecting to CAI’s 

application. None of those letters identified competition with the hospitality sector as a 

concern. 

189. The real ‘competition problem’ perceived by CAI witnesses is not competition with the 

‘hospitality dollar’, but with the gambling dollar. It is difficult to see how this concern 

is properly founded, because clubs enjoy substantial benefits over hotels when it comes 

to gaming revenue. Clubs in NSW, the ACT and Queensland, where over two-thirds of 

all EGMs in Australia are located, are entitled to have substantially more EGMs than 

hotels, have higher tax-free thresholds from gaming revenue than hotels, and pay lower 

rates of gaming tax than hotels. If there is any competitive disadvantage between clubs 

and hotels, it is not suffered by clubs. 

The modern awards objective 

190. The Full Bench should not vary the Hospitality Award to provide for reduced penalty 

rates for employees presently covered by the Clubs Award, or to make any of the other 

changes proposed by CAI that will be detrimental to clubs employees, unless it is 

satisfied that the variations are necessary to meet the modern awards objective. The 

correct approach to the application of the modern awards objective is set out in Part A 

of these submissions. The applicants must establish that the proposed variations are 

necessary within the meaning of s 138 of the FW Act. The evidence before the Full 

Bench does not come close. 

Section 134(1)(a) – the needs of the low paid 

191. Section 134(1) of the FW Act requires the Commission to ensure that modern awards 

provide a fair and relevant minimum safety net of terms and conditions of 

employment. Section 134(1)(a) expressly requires the Commission to take into account 

relative living standards and the needs of the low paid. Clubs workers are low paid, and 

low paid families have considerably more stress than other employee families. The low 
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wages payable to award-covered employees is compounded by the fact that, despite 

recent historic increases to minimum wages, wages growth remains low in Australia.245  

192. The uncontested evidence of clubs employees Ms Kelly, Ms Gorman, Ms King, and 

Mr Valenti was that cuts to penalty rates will have a negative effect on their income 

and their capacity to meet basic living expenses. This income, once lost, is lost forever. 

There will be no ‘opportunity’, such as it were, to make up for lost income by working 

more hours to earn the same wage because any additional hours for permanent 

employees would be overtime and thus payable at a higher rate. For this reason, CAI’s 

submission that the adverse impact of cuts to penalty rates can be addressed by 

appropriate transitional arrangements does not work; transitional arrangements simply 

delay the inevitable.246 It is unequivocal that the cuts to penalty rates would not meet 

the needs of the low paid, and this factor should weight against the application. 

Section 134(1)(b) – the need to encourage collective bargaining 

193. In 4 Yearly Review of Modern Awards - General Retail Industry Award 2010 [2018] 

FWCFB 5897, the Full Bench stated that it is “likely that employee and employer 

decision-making about whether or not to bargain is influenced by a complex mix of 

factors, not just the level of penalty rates in the relevant modern award”.247 There is no 

evidence that the proposed amendments to the Hospitality Award would encourage 

collective bargaining. Section 134(1)(b) is a neutral consideration. 

Section 134(1)(c) – the need to promote social inclusion through increased workforce 

participation 

194. The need to promote social inclusion through increased workforce participation is a 

reference to higher employment.248 There is no evidence before the Full Bench about 

the impact of cuts to penalty rates for permanent workers under the Clubs Award, and 

CAI expressly withdrew reliance on the propositions in the Penalty Rates and PC 

Report aide memoires that relate to the employment effect.249 Accordingly, this factor 

is neutral. 

                                                        
245  Annual Wage Review, [152]–[164]. 
246  CAI submissions dated 14 June 2018, [33]. 
247  At [250]. 
248  Annual Wage Review, [28]. 
249  Penalty Rates aide memoire paragraph 22; PC Report aide memoire paragraphs 7 and 12. 
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Section 134(1)(d) – the need to promote flexible modern work practices and the efficient and 

productive performance of work 

195. Section 134(1)(d) is a neutral consideration in this application. 

Section 134(1)(da)(ii) and (iii) – the need to provide additional remuneration for working 

unsocial hours or on weekends and public holidays 

196. Section 134(1)(da) of the FW Act requires the Commission to take into account, 

relevantly, the need to provide additional remuneration for employees working 

unsocial, irregular or unpredictable hours, or working weekends or public holidays. 

The need to provide additional remuneration in such cases arises from the disruptive 

and harmful effects of working at the times and in the circumstances identified in 

section 134(1)(da)(ii) and (iii). 

197. The uncontested evidence of United Voice employee witnesses Kelly, Gorman, King 

and Valenti, and supported by employer witnesses Genge and Constable was that 

working on weekends and public holidays has a negative effect on the social life, of 

workers and their families. The current penalty rates appropriately recognise the value 

that workers and the community, including employers, place on weekends and public 

holidays.  

198. The inclusion of section 134(1)(da) in the FW Act supports the notion that additional 

remuneration is needed for employees working unsocial, irregular or unpredictable 

hours, because working in such circumstances is often a matter of necessity rather than 

desire. Penalty rates provide necessary additional remuneration to help compensate 

workers for the negative impact on their health and social life caused by working 

weekends and public holidays, and are set at the appropriate level to achieve this 

compensation.  

199. Unlike the positive findings made about Sunday penalty rates in the Hospitality Award, 

the Full Bench in the Penalty Rates Decision did not make any finding with respect to 

the penalty rates in the Clubs Award, and it is not appropriate to simply apply the 

findings that were made in that case, about Sunday and public holiday rates in the 

Hospitality Award, to the Clubs Award in this case, for two reasons: first, the absence 

of any evidence about commonality between the industries, and second, as a matter of 

principle and consistent with the basis on which CAI was permitted to rely on parts of 
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the Penalty Rates Decision, because this Full Bench must hear and evaluate the 

evidence before it that is relevant to this application.  

Section 134(1)(e) – equal remuneration for work of equal value 

200. Section 134(1)(e) requires that the Full Bench take into account ‘the principle of equal 

remuneration for work of equal or comparable value’. CAI submit that this principle is 

a consideration in favour of the reduction in weekend penalty rates, because employees 

under the Clubs Award are performing work that is ‘practically synonymous’ with the 

work performed by employees under the Hospitality Award, but being paid different 

remuneration. 250  Aside from the fact that the evidence does not support CAI’s 

contention, the expression ‘equal remuneration for work of equal or comparable value’ 

is defined in s 12 and s 302(2) to mean ‘equal remuneration for men and women 

workers for work of equal or comparable value’. It does not have the meaning that CAI 

contends. This factor is neutral. 

Section 134(1)(f) – the likely impact on business, including productivity, employment costs 

and the regulatory burden 

201. Section s 134(1)(f) requires the Commission to take into account the likely (ie, more 

than speculative) impact of the exercise of modern award powers on, inter alia, 

employment costs. Cuts to penalty rates may reduce employment costs for clubs that 

engage permanent workers who work on weekends. However, there is no evidence 

about the extent of any reduction in employment costs. Any reduction is likely to be 

small, given that only 39 per cent of clubs workers are employed on a permanent basis, 

and not all of those employees will work on both days of the weekend. Ms Petrie, the 

single employer witness called by CAI, admitted that she had not conducted any 

calculations or even estimated the amount that the St George’s Leagues’ Club might 

save from reducing weekend wages by $5.00 an hour for its 80 or so permanent 

employees. It should be recalled that the St George’s Leagues’ Club is an organisation 

that makes approximately $35 million in revenue each year and in 2017, had retained 

profits of over $48 million.  

202. The scale of any reduction is highly relevant to the balancing exercise necessary when 

considering the modern awards objective. Similarly, s 134(1)(f) requires the 

                                                        
250  CAI submissions dated 14 June 2018, [38]. 
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Commission to take into account the likely impact on productivity, and the regulatory 

burden. There is no evidence that the proposed revocation and variation will affect 

productivity or the regulatory burden. This factor is neutral. 

Section 134(1)(g) – the need to ensure a simple, easy to understand, stable and sustainable 

modern awards system without unnecessary overlap 

203. The proper construction of the interrelationship between ss 134, 138, 156 and 164 

requires that the variation to the Hospitality Award must precede the revocation of the 

Clubs Award. Accordingly, any consideration of whether the proposed variations to the 

Hospitality Award must be assessed on their own merits and without regard to the 

intended or prospective revocation of the Clubs Award. 

204. On that basis, the variation of the Hospitality Award to cover employees engaged under 

the Clubs Award, and to include numerous clubs-specific provisions will result in an 

award that unnecessarily overlaps with the Clubs Award, and therefore offends 

s 134(1)(g). 

205. Even if – and without conceding that this is the correct or appropriate approach – the 

Commission determines to view the proposed amendments to the Hospitality Award 

simultaneously with the proposed revocation of the Clubs Award, on no view can the 

proposed amalgamated award be considered simple and easy to understand. It is 

obvious from the face of the (fifth version) of the proposed award that it is a complex 

patchwork of parallel award provisions that is neither simple nor easy to understand. It 

is not to the point that information about any ‘new’ award would be available from the 

Fair Work Ombudsman’s office, or circulated by CAI or the CMAA. A simple and 

easy to understand award is one that can be understood by the employees who are 

covered by it. The proposed amalgamated award is self-evidently complex and difficult 

to follow, and offends s 134(1)(g). 

Section 134(1)(h) – the impact on employment growth, inflation, and the national economy  

206. This is a neutral factor. To the extent that this section refers to competition, it is 

focused on the competitiveness of the national economy, not competition between 

firms.  
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Section 164(b) 

207. Section 164(b) is directed only at assessing whether the different modern award is 

appropriate for employees. It must be measured by an assessment of the practical 

operation and effect of the revocation and replacement on those employees. There are 

four ways in which to measure or assess whether the varied Hospitality Award is 

appropriate for all employees under the Clubs Award. 

The proposed merged award is not appropriate because all Clubs employees will be worse off  

208. The first way by which ‘appropriate should be measured is whether the terms and 

conditions of the varied Hospitality Award are better or worse than the current Clubs 

Award. If, despite arguments to the contrary, the Full Bench is determined to vary the 

terms applicable to employees under the Clubs Award, then the governing principle, 

taking into account the purpose of s 164(b) and the umbrella function of modern 

awards as a safety net of minimum terms and conditions of employment, is that no 

employee should be worse off by reason of the revocation.  

209. Clubs employees will be worse off if the Clubs Award is revoked and the Hospitality 

Award is varied in accordance with CAI’s application. Permanent employees, other 

than non-maintenance and horticultural employees, who work on weekends and public 

holidays will suffer a drop in income that cannot be offset or recovered (such as it 

were) by working more hours for the same wages. Moreover, all clubs employees will 

suffer detriment as a result of the amendments to other clauses in the Hospitality 

Award, for the reasons set out in United Voice’s submissions dated 12 September 

2018. 

The proposed merged award is not appropriate because it covers widely disparate groups of 

employees  

210. The second way in which ‘appropriate’ should be measured is by reference to whether 

all of the employees formerly covered by the revoked award (the Clubs Award) should 

be covered by, and grouped together with, those covered by the replacement modern 

award (the proposed amended Hospitality Award).  

211. There is no reliable evidence before the Full Bench about the characteristics of the 

clubs industry compared to the hospitality industry, because the Industry Profile 
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excludes 55 per cent of all clubs, and there is no way of knowing if the HERRC 

industry in the PC Report includes all clubs. While the 2015 Clubs Census provides 

some insight into the age and employment status of workers in the clubs sector, the 

absence of a reliable comparator of the same dataset (year and  to the hospitality 

industry means the FWC cannot safely conclude that the industries are 

demographically similar, such that revocation is appropriate.  

212. Moreover, it is obvious from the evidence that while some clubs employees are 

engaged in the provision of hospitality services, many are not, and have no equivalent 

position in the hospitality sector. Clubs employees include golf professionals, child 

care workers, groundskeepers, fitness instructors, bingo callers, gaming assistants, surf 

lifesavers, and significantly, a  separate stream of club managers. It is self-evident that 

these employees are in a different occupational group to hotel employees. 

The revocation is not appropriate taking into account the history of the Clubs Award 

213. The third way in which ‘appropriate’ should be measured is by reference to the history 

of the award. CAI and its predecessors have supported the creation and maintenance of 

a separate Clubs Award since award modernisation. Absent contrary evidence, it 

should be inferred from the creation of a separate Clubs Award that the AIRC 

considered it was appropriate to do so. There was no consideration of revoking the 

Clubs Award by any party or FWA during the transitional review. CAI have applied to 

vary the Clubs Award in numerous ways throughout this four yearly review and 

continues to do so. It is only now, at the juncture of the conclusion of the first four 

yearly review and the commencement of the second, that CAI have taken the 

opportunistic decision to reverse its position of 10 years, simply in an attempt to 

succeed where it has previously failed. This is not consistent with the application of the 

‘appropriateness’ test under s 164(b). 

The revocation is not appropriate taking into account the modern award objective, and the 

beneficial construction of s 164(b)  

214. The assessment of whether the replacement modern award is ‘appropriate’ should be 

made together with those parts of the modern awards objective that are relevant to the 

beneficial purpose of s 164(b) and its focus on employees. Of the modern awards 

objectives, only s 134(1)(a) (the needs of the low paid) and s 134(1)(da) (the need to 
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provide additional remuneration for employees working unsocial hours and on 

weekends) are relevant to the assessment of appropriateness. For the reasons set out in 

paragraphs 181–182 and 186–189 above, the revocation is not appropriate taking into 

account those parts of the modern awards objective. 

Conclusion 

215. CAI, as the proponent for change, is required to make out its application to vary the 

Hospitality Award and revoke the Clubs Award, so as to reduce penalty rates for Clubs 

Award employees. It has not done so. There is no evidence to support the application’s 

dual premise of ‘similarity’ and ‘competitive disadvantage’, and the latter is not 

appropriate. CAI has not satisfied the necessary tests within Part 2-3 of the FW Act. It 

has not established that it is necessary to achieve the modern awards objective to vary 

the Hospitality Award. It has not established that the Hospitality Award is an 

appropriate safety net for those employees formerly covered by the Clubs Award if that 

award were revoked. The CAI application should be dismissed and the four yearly 

review of the Clubs Award should be concluded. 

1 November 2018 

C W Dowling 

K Burke 
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ANNEXURE A:  
CHANGES TO CLUBS AWARD  

in the  
PROPOSED AMENDED HOSPITALITY INDUSTRY GENERAL AWARD 

 

Clause in 
proposed 
HIGA 

Subject 
matter 

Clause in 
the Clubs 
Award   

Nature of change  UV 
submissions 

CAI 
submissions 

10.2 Types of 
employment  

10.2 Detrimental.  
Terms of engagement no longer 
required to be recorded in a letter 
of appointment.  

  

12.5(b) Part-time 
employment 

10.4(e)(ii) Beneficial. 
Reduction in maximum shift length 
from 12 hours to 11.5 hours.  

12 Sept 2018 at 
[19] 

15 Aug 2018 at 
[17]–[23] 

12.8 Part time 
employment  

10.4(h) Beneficial. 
Part-time employees receive 
overtime for hours worked over 
the maximum limits in clause 29.2 
(11.5 hours per day as opposed to 
12 in Clubs Award).  

  

14.2 Apprentices  11.2 Detrimental. 
Clubs apprentices could be 
required to do ‘late work’.  

  

21.2(a) Forklift 
driver 
allowance 

N/A Beneficial. 
Forklift driver allowance to apply 
to clubs employees.  

12 Sept 2018 at 
[24] 

15 Aug 2018 at 
[30]–[35] 

21.3 Broken 
periods of 
work 
Clubs: 0.4%, 
Hosp 0.33 
and 0.5% 

18.3 Detrimental and beneficial. 
Employees whose broken shifts are 
between 2-3 hours will be worse 
off. 
Employees whose broken shifts are 
more than 3 hours will be better 
off. 

12 Sept 2018 at 
[25]–[26] 

15 Aug 2018 at 
[36]–[41]. 
26 Sept at [8].  

25.1 Higher duties  18.1(h)  Detrimental. 
Food and beverage attendants 
grade 2 and 3 will not receive 
higher duties.  

12 Sept 2018 at 
[27]–[29] 

15 Aug 2018 at 
[42]–[48] 
26 Sept at [6]. 

26.4 Payment of 
wages 

21.4 Detrimental  
Under the Clubs Award, where an 
employee is kept waiting for 
payment (by cash or cheque) for 
more than 15 minutes, the 
employee will be paid overtime for 
all time spent waiting, whereas 
under the proposed HIGA the 
employee will only be paid for time 
spent waiting after the 15 minutes.  
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Clause in 
proposed 
HIGA 

Subject 
matter 

Clause in 
the Clubs 
Award   

Nature of change  UV 
submissions 

CAI 
submissions 

28.2(b) Superannuati
on 

23.3 Beneficial 
Minimum wage for super 
entitlement from $450 under the 
Clubs Award down to $350 under 
the proposed HIGA. 

12 Sept 2018 at 
[30]–[31] 

15 Aug 2018 at 
[49]–[55] 

N/A Ordinary 
hours of 
work 

26.7(b)-(g) Detrimental. 
Special provisions for accrued 
rostered days off are not contained 
in the proposed HIGA. The 
provisions for RDOs in clause 
29.1(c) of the proposed HIGA 
relate to where a 160 hour roster is 
worked, and do not apply generally. 
Clause 26.7(d) and (e) of the clubs 
award which specifies the hours in 
a ‘day’ is not replicated.  

12 Sept 2018 at 
[32]–[33] 

15 Aug 2018 at 
[56]-[59] 
 

N/A Full-time 
employees 

26.2 Detrimental. 
Under the clubs award a full time 
employee is entitled to 2 full days 
off per week. This is not in the 
proposed HIGA.  

  

29.2(a) Part-time 
employees 

10.4(e) Beneficial. 
Maximum of 11.5 hours a day, 
whereas it is 12 hours under clubs 
award. The proposed HIGA also 
has stricter rostering requirements 
(i.e. clause 29.2(e) states ‘An 
employee cannot be rostered to work for 
more than 10 hours per day on more than 
three consecutive days without a break of 
at least 48 hours immediately following’.)  

12 September 
[19] 

15 Aug 2018 at 
[63]–[69] 

29.4 Make-up 
time 

26.9 Detrimental 
Clubs employees can only elect to 
work make-up time by agreement 
with majority of employees. 

12 Sept 2018 at 
[34]–[38] 
Second 
Statement of 
Neale Genge 
(uncontested) 

15 Aug 2018 at 
[70]–[75] 
 

30.1(b) Rostering  28.5 Detrimental. 
Under the proposed HIGA, there 
has to be a minimum 10 hour 
break between the finish of 
ordinary hours on one day and the 
commencement of ordinary hours 
on the following day (8 in a roster 
cycle change). The Clubs Award 
does not contain a minimum 
provision, but states in clause 28.5 
if an employee has not had 10 
hours rest the employee will be 
allowed 10 hours rest or receive 
overtime. There is no 8 hour 
exception in the Clubs Award.  
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Clause in 
proposed 
HIGA 

Subject 
matter 

Clause in 
the Clubs 
Award   

Nature of change  UV 
submissions 

CAI 
submissions 

32.1 Penalty rates  29.1 Detrimental. 
Reduction of 25 per cent for full 
time and part time clubs employees 
on Saturdays, Sundays and public 
holidays.  

14 May 2018 at 
[6]–[9], [26], 
[36], [45][47], 
[50]–[53], [55]–
[57], [59], [62] 
12 Sept 2018 at 
[63] 

14 Dec 2017 at 
[29] 
14 June 2018 
at [5.(j)-(k),(n)-
(p)], [8], 
[9(a)(ii), (b)], 
[15(b)], [17(d)], 
[33]–[42] 
15 Aug 2018 at 
[85]–[86] 

32.2(b) Public 
holidays  

29.3(b) Detrimental. 
Clubs employees can, by 
agreement, work on a public 
holiday with an additional 50% 
loading instead of the full penalty 
rate, and receive a day in lieu.  
Under the proposed HIGA the 
additional loading is 25%.  

  

32.2(c)  Public 
holidays  

29.3(c) Detrimental. 
Clubs employees currently receive 
an additional loading of 50% for 
Christmas Day when it falls on a 
weekend whereas under the 
proposed HIGA it is a 25% 
loading. Further, the proposed 
HIGA contains the words “and is 
not prescribed as a public holiday under 
the NES” in accordance with the 
CAI claim in the public holidays 
common issue.  

 14 Dec 2017 at 
[36] 

33.3(a) Overtime  28.3(b) Beneficial. 
Under the proposed HIGA 
employees will receive 200% of the 
ordinary rate for overtime on a 
Saturday, as compared to 175% for 
the first two hours, and 200% for 
all time after under the Clubs 
Award. Sunday and Mon-Fri rates 
are the same. 

  

33.2(c) Overtime for 
casuals 

10.5(e) Detrimental. 
No overtime for casuals on public 
holidays or on RDOs.  

12 Sept 2018 at 
[20]–[23] 

26 Sept at [7]  

33.3 Overtime –
public 
holidays  

28.3(d) Detrimental. 
No overtime for employees on 
public holidays.  
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Clause in 
proposed 
HIGA 

Subject 
matter 

Clause in 
the Clubs 
Award   

Nature of change  UV 
submissions 

CAI 
submissions 

33.3(b)(ii) Overtime -
RDOs 

28.3(e) Detrimental. 
Under the Clubs Award, employees 
are entitled to a minimum payment 
of 4 hours at the rate of 200% for 
overtime on RDOs.  
Under the proposed HIGA the 4 
hour minimum does not apply to 
continuous shifts which began the 
day before.  

  

33.4(d) Overtime –
time off 
instead of 
payment for 
overtime  

28.6(b) Detrimental. 
Under the Clubs Award an 
employee who works 2 overtime 
hours at the rate of time and a half 
is entitled to 3 hours’ time off, 
whereas under the proposed HIGA 
they would only be entitled to 2 
hours off.  

  

37.1/A.9 Public 
holidays  

34 Detrimental. 
Proposed HIGA seeks to remove 
any additional arrangements for full 
time employees whose RDO falls 
on a public holiday.  
A.9 in transitional provisions of 
proposed HIGA phases out the 
condition for current employees 
until 30 June 2021. 

 14 Dec 2017 at 
[37] 

38  Deductions 
for breakages  

N/A Detrimental. 
Proposed HIGA introduces 
penalty for breakages or cashiering 
underings in certain circumstances.  

12 Sept 2018 at 
[53]-[54] 

26 Sept at [18] 

39.3 Provision of 
employee 
accommodati
on and meals  

N/A Detrimental. 
Employers will be entitled to 
deduct an amount for 
accommodation and meals from 
employee wages. Currently in the 
Clubs Award, this only applies to 
accommodation for club managers 
(clause 35).  

  

39.4 Deductions 
for meals  

N/A Detrimental. 
Employers will be entitled to 
deduct an amount for meals from 
employee wages.  
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Clause in 
proposed 
HIGA 

Subject 
matter 

Clause in 
the Clubs 
Award   

Nature of change  UV 
submissions 

CAI 
submissions 

D.2.1 Classification
s: Food and 
Beverage 
Attendant 
Grade 3 

C.2.3 Detrimental. 
These duties are not in the 
proposed HIGA: ‘(a) assisting in the 
cellar or bottle department, where duties 
could include working up to four hours 
per day (averaged over the relevant work 
cycle) in the cellar without supervision; (b) 
receipt and dispensing of monies.’ 
This could result in clubs 
employees undertaking these duties 
being classified at a lower level in 
the proposed HIGA.   

  

D.2.2 Classification
s: Cook 
(tradesperson
) grade 5 

C.3.8(c) Beneficial. 
Proposed HIGA does not contain 
a requirement that the cook must 
be ‘solely’ responsible for other 
cooks to be at this classification.  

  

D.2.3 Classification
s:  
Guest service 
grade 2 

C.4.2 Beneficial. 
Under the proposed HIGA a guest 
service employee who has the 
appropriate level of training should 
be classified at a higher level as a 
grade 2 employee would not have 
the appropriate level of training 
whereas in the clubs award a grade 
2 employee is required to have the 
appropriate level of training.  

  

   CAI Alternative Claim   

20.5(c) Junior rates   12 September, 
[43]–[44] 

 

29.1(b)(ii) Ordinary 
hours of 
work for FT 
employees 

  12 September, 
[45]–[47] 

 

31.7 Unpaid break 
penalty 

 Detrimental. 
If this clause is phased out, then 
clause 31.4 of the proposed HIGA 
will apply.  

12 September, 
[48]–[49] 

 

31.8 Additional 20 
minute break 

 Neutral – if this clause is phased 
out, cl 31.5(a) of the proposed 
HIGA will apply to the same 
effect. 

12 September, 
[50] 

 

31.9 Additional 
breaks 

24.4 The proposal to phase out this entitlement 
withdrawn by CAI on 30 October 
2018. 

  

31.10 Additional 
breaks 

24.5 The proposal to phase out this entitlement 
withdrawn by CAI on 30 October 
2018. 
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