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A.  INTRODUCTION 

1. This Outline is filed on behalf of the Australian Workers’ Union (AWU) and the Shop 

Distributive and Allied Employees’ Association (SDA) (the Unions).  

2. Hair and Beauty Australia (HABA) seeks to vary the Hair and Beauty Award 2010 (HBI 

Award) by cutting Sunday and public holiday penalty rates. HABA seeks to persuade the 

Commission, as part of the four yearly review of the HBI Award, to: 

(a) cut Sunday penalty rates from 200% of the ordinary hourly rate to 150% of the 

ordinary hourly rate; and 

(b) cut public holiday penalty rates from 250% of the ordinary hourly rate to 225% of 

the ordinary hourly rate. 

3. In the alternative, HABA seeks to: 

(a) cut Sunday penalty rates for casuals to 175% of the ordinary hourly rate (inclusive 

of a casual loading); and 

(b) retain the public holiday penalty rates for casuals at 250% of the ordinary hourly 

rate (inclusive of a casual loading). 

B. THE LEGISLATIVE SCHEME AND APPLICABLE PRINCIPLES 

The legislative scheme 

4. Part 2-3 of the Fair Work Act 2009 (Cth) (FW Act) deals with modern awards including 

the Commission’s powers and functions to vary modern awards. The Commission must 

conduct a review of the modern awards after each four years of operation.1 

5. The modern awards objective applies to the performance or exercise of the Commission’s 

powers or functions under Part 2-3.2 

6. The Commission’s task in conducting a four yearly review is relevantly constrained. The 

task is to review the modern award against the modern awards objective.  

7. The modern awards objective provides: 

 
1  FW Act, s 156. 
2  FW Act, s 134(2). 
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“134(1) The FWC must ensure that modern awards, together with 
the National Employment Standards, provide a fair and relevant 
minimum safety net of terms and conditions, taking into account: 
(a) relative living standards and the needs of the low paid; and 
(b)  the need to encourage collective bargaining; and 
(c) the need to promote social inclusion through increased 

workforce participation; and 
(d) the need to promote flexible modern work practices and the 

efficient and productive performance of work; and 
(da) the need to provide additional remuneration for: 

(i)   employees working overtime; or 
(ii)  employees working unsocial, irregular or unpredictable 

hours; or 
(iii)  employees working on weekends or public holidays; or 
(iv)  employees working shifts; and 

(e) the principle of equal remuneration for work of equal or 
comparable value; and 

(f) the likely impact of any exercise of modern award powers on 
business, including on productivity, employment costs and the 
regulatory burden; and 

(g) the need to ensure a simple, easy to understand, stable and 
sustainable modern award system for Australia that avoids 
unnecessary overlap of modern awards; and 

(h) the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, 
performance and competitiveness of the national economy. 

This is the modern awards objective.” 

Relevant principles 

8. In National Retailers Association v Fair Work Commission (2014) 225 FCR 154 at [109], 

the Federal Court explained that the considerations set out in s 134(1)(a)-(h) are “broad 

considerations which the Commission must take into account when considering whether a 

modern award meets the objective set by s 134(1).” 

9. It is settled that no particular weight should be attached to any one consideration over 

another and to the extent that in a particular matter there is tension between some of the 

considerations in s 134(1) of the FW Act “the Commission’s task is to balance the various 

considerations and ensure that modern awards, together with the NES, provide a fair and 

relevant minimum safety net of terms and conditions.”3  

 
3  Four Yearly Review of Modern Awards – Annual Leave [2015] FWCFC 3406 at [19] and [20]. 
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10. The conduct of the four yearly review is subject to s 138 which provides that the 

Commission must be satisfied that the proposed variation is “necessary” to achieve the 

modern awards objective. Section 138 provides: 

“A modern award may include terms that it is permitted to include, 
and must include terms that it is required to include, only to the 
extent necessary to achieve the modern awards objective and (to 
the extent applicable) the minimum wages objective.” (emphasis 
added). 

11. When considering whether the requirement is met the Commission is required to form a 

“value judgement” which is based on the prescribed considerations in s 134(1) with regard 

to the submissions and evidence provided by the parties on the prescribed considerations.4 

It has been accepted that the task of making a judgement as to what is “fair and relevant” is 

a task entrusted to the Commission when conducting a four yearly review.5  

12. In Construction, Forestry, Mining and Energy Union v Anglo American Metallurgical Coal 

Pty Ltd [2017] FCAFC 123 (Anglo American Coal) the Full Court explained that in 

conducting the view it is necessary: 

“…for the Commission to review the award and, by reference to the 
matters in s 134(1) and any other considerations consistent with the 
purpose of the objective, come to an evaluative judgement about the 
objective and what terms should be included only to the extent necessary 
to achieve the objective of a fair and relevant minimum safety net.”6  

13. The Federal Court has emphasised the importance of the Commission distinguishing 

between what is “merely desirable” and what is established to be “necessary.”7  

14. In Anglo American Coal the Full Court approved the following statement of a Full Bench 

of the Commission: 

“In considering whether to make any changes to the modern award, we 
need to be satisfied that the award, as varied, would meet the modern 
awards objective of ensuring that it provides a fair and relevant minimum 
safety net.”8 (emphasis added) 

 
4  See Four Yearly Review of Modern Awards [2014] FWCFB 1788 at [36]) (the Preliminary 

Jurisdictional Decision) 
5  See Shop, Distributive and Allied Employees Association v The Australian Industry Group [2017] 

FCAFC 161 at [111]. 
6   At [29]. 
7  Shop, Distributive and Allied Employees Association v National Retail Association (No 2) [2012] 205 

FCR 227. 
8  at [38]. 
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15. Accordingly, the task for the Commission in relation to the present proposed variations is 

to ask itself whether, with the proposed cuts to Sunday and public holiday penalty rates the 

HBI Award would meet the modern awards objective. 

The need for a merit argument supported by probative evidence 

16. In the Preliminary Jurisdictional Decision the Full Bench has provided guidance as to how 

this review should be conducted. Significantly at [23] the Full Bench observed: 

“The Commission is obliged to ensure that modern awards, together with 
the NES, provide a fair and relevant minimum safety net taking into 
account, among other things, the need to ensure a 'stable' modern award 
system (s.134(1)(g)). The need for a 'stable' modern award system 
suggests that a party seeking to vary a modern award in the context of the 
Review must advance a merit argument in support of the proposed 
variation. The extent of such an argument will depend on the 
circumstances. We agree with ABI's submission that some proposed 
changes may be self-evident and can be determined with little formality. 
However, where a significant change is proposed it must be supported by 
a submission which addresses the relevant legislative provisions and be 
accompanied by probative evidence properly directed to demonstrating the 
facts supporting the proposed variation.” (emphasis added)  

17. The above passage from the Preliminary Jurisdictional Decision which explains the need 

for probative evidence properly directed towards demonstrating the facts relied upon in 

support of a proposed significant variation has been routinely applied by the Commission 

in the four yearly review.9  

18. The proposed variations, which seek significant cuts to Sunday and public holiday penalty 

rates, are significant changes. It is noted that in Hospitality and Retail Penalty Rates 

Decision the Commission accepted that the same cuts to Sunday and public holiday rates in 

the hospitality and retail industries was a significant change.10 Accordingly, the 

Commission should accept that the proposed variations are a “significant change”.  

 
9  See for example 4 yearly review of modern awards - Public Holidays [2018] FWCFB 4 at [19], 4 

yearly review of modern awards - Sugar Industry Award 2010. [2019] FWCFB 1980 at [15], the 
Hospitality and Retail Penalty Rates Decision at [111]. 

10  See the Hospitality and Retail Penalty Rates Decision at [984] and [1141]. 
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C. HABA’S MISTAKEN APPROACH TO THE PRINCIPLES  

19. HABA’s case is premised on three submissions, which are contrary to accepted principle 

and ought to be rejected. 

HABA and the onus 

20. The first error of principle made by HABA is that because s 156 imposes an obligation on 

the Commission to conduct the four yearly review that “…the onus for advancing a 

sufficient evidentiary case in support of a variation does not fall solely to HABA.”11  

21. This submission, which is not made with reference to any authority, must be rejected. The 

Preliminary Jurisdictional Decision (which as explained above has been routinely applied 

by the Commission in the four yearly review) makes it clear that the proponent of the 

proposed variations must advance a cogent merit argument that is supported by evidence.12  

HABA has voluntarily taken up the proponent of change role (on the Commission’s 

invitation13) and as such has the task of satisfying the Commission that its proposed 

variations should be granted. 

Factual findings in the Hospitality and Retail Penalty Rates Decision 

22. The second error of principle made by HABA is that the Full Bench is entitled to have 

regard to the findings and reasoning in the Hospitality and Retail Penalty Rates Decision 

and evidence adduced in the proceeding (which HABA claims was conducted as a common 

issues proceeding) and that HABA proposes to rely upon such material in this 

proceeding.14 

23. The Unions take issue with the vague and unclear nature of the submission. As explained 

below at paragraph 300 by letters dated 29 March 2018, 21 May 2018 and 28 May 2018 the 

SDA has asked HABA to advise it which findings and reasoning in the Hospitality and 

Retail Penalty Rates Decision and which evidence adduced in the proceeding it proposes to 

rely on in this proceeding and HABA has failed to do so. To attempt to rely on the 

“evidence” and “findings” of the Hospitality and Retail Penalty Rates Decision in such a 

vague and imprecise way is a denial of procedural fairness. 

24. Further, HABA’s submission also ought be rejected for the following reasons.  

 
11  HABA’s submissions at [96]. 
12  At [23].  
13  Hospitality and Retail Penalty Rates Decision at [2062] 
14  HABA’s submissions at [97]. 
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25. The submission is based on a false premise. The review of penalty rates in the hospitality 

and retail sectors (AM2014/305) was not dealt with as a “common issue”. The review of 

penalty rates in the hospitality and retail sectors was dealt with in the Award stage of the 

review.15 Accordingly, any suggestion that the review was dealt with as a common issue is 

misconceived.  

26. Secondly, it is simply not open to HABA to rely on any factual findings from a prior 

proceeding. The Full Bench in this proceeding is not able to apply the factual findings of 

the different penalty rates Full Bench to this proceeding. This Full Bench must hear and 

evaluate the evidence before it and not have regard to evidence from other proceedings. If it 

was to do otherwise the Unions would be, amongst other problems, denied procedural 

fairness. It is not open for the Commission to simply apply the Hospitality and Retail 

Penalty Rates Decision which depended on a range of different factual findings in this 

matter. To do so would be contrary to established principle.     

27. While the Commission is not bound by the rules of evidence, those rules are not irrelevant. 

In R v War Pensions Entitlement Appeal Tribunal; ex parte Bott (1933) 50 CLR 288, Evatt 

J said at 256: 

“[The rules of evidence represent] the attempt made, through many generations, 
to evolve a method of inquiry best calculated to prevent error and elicit truth. No 
tribunal can, without grave danger of injustice, set them on one side and resort to 
methods of inquiry which necessarily advantage one party and necessarily 
disadvantage the opposing party.” 

28. R v War Pensions Appeals Tribunal has been consistently and historically adopted and 

followed by the Commission. In Hail Creek Coal Pty Ltd v CFMEU (2004) 143 IR 354 

(Ross VP, Duncan SDP, Bacon C), the AIRC said: 

“[48] While the Commission is not bound by the rules of evidence that does not 
mean that those rules are irrelevant. As the then President of the Industrial 
Relations Commission of Western Australia said in respect of a similar 
provisions in the then Industrial Relations Act 1979  (WA):16 

“However, this is not a licence to ignore the rules. The rules of 
evidence provide a method of enquiry formulated to elicit truth 
and to prevent error. They cannot be set aside in favour of a 
course of inquiry which necessarily advantages one party and 
necessarily disadvantages the opposing party ((R v War Pensions 
Entitlement Appeal Tribunal; Ex parte Bott (1933) 50 CLR 228 
 

15  Hospitality and Retail Penalty Rates Decision at [4]. 
WA Meat Commission v Australasian Meat Industry Employees Union, Industrial Union of Workers 
WA Branch Matter No. 890 of 1993, 5 August 1993 WAIRC per Sharkey P, Coleman C and Gregor C 
at p 7 per Sharkey P. 
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Evatt J, at 256 (dissenting)). The common law requirement that 
the Commission must not in its reception of evidence deny 
natural justice to any of the parties acts as a powerful control 
over a tribunal which is not bound by the rules of evidence.” 
(emphasis added). 

29. Thirdly, there is no evidence and no attempt to explain how the “evidence” and “findings” 

from the Hospitality and Retail Penalty Rates Decision, which applied to a mostly 

unskilled workforce in different industries, should be applied to the mostly skilled 

workforce of the hair and beauty industry (HB industry).  

HABA and the need to demonstrate and quantify the employment effects of the proposed 
variations 

30. The third submission made by HABA is that the Commission should not require the 

identification of the precise impact of a proposed variation as a condition of varying a 

modern award because it is inherently difficult to demonstrate and quantify by direct 

evidence the employment effects of a proposed variation.17 

31. The Unions submit that HABA’s submission must be approached cautiously. Whilst it is 

correct that the Commission has previously accepted that there are difficulties in 

demonstrating and quantifying the precise employment effects of a proposed variation this 

does not mean that a proponent of change is excused from calling evidence that is 

feasible.18 HABA has called no evidence. The Unions address this issue further at 

paragraphs 291 to 306 below. 

D. HABA’s PURPORTED MERIT ARGUMENT  

32. In support of its proposed variations to the HBI Award, HABA advances the following five 

propositions: 

(a) First, the Commission should not follow three prior decisions in which the 

Commission considered the appropriate quantum for Sunday and public holiday 

rates in the HB industry.19 

(b) Second, the Commission should follow the Four Yearly Review of Modern Awards 

– Penalty Rates [2017] FWCFB 1001 (Hospitality and Retail Penalty Rates 

Decision).20  

 
17  HABA’s submissions at [98]. 
18  Hospitality and Retail Penalty Rates Decision at [269]. 
19  HABA’s submissions at [20] to [36]. 
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(c) Third, the particular features of businesses in the HB industry supports granting the 

variations.21  

(d) Fourth, Hair and beauty businesses are similar to, or in competition with, businesses 

in the retail or pharmacy industry.22  

(e) Fifth, granting the variations would potentially increase the number of apprentices 

in the industry, which declined because of the 2013 Apprentices Decision.23  

33. The Unions submit that each of the above propositions should be rejected. As explained 

below, due to the deficiencies in HABA’s evidentiary case it has failed to establish a proper 

evidentiary basis to support the propositions. The Unions’ response to each of HABA’s 

propositions is set out below at paragraphs 142 to 242.  

34. HABA also endeavours to address the Modern Awards Objective. For the reasons set out at 

paragraphs 243 to 314 those submissions do not support or establish a basis for the 

application.   

E. THE EVIDENCE ADDUCED BY THE UNIONS 

35. The Unions have adduced lay evidence and expert evidence which supports the rejection of 

the proposed variations. 

The expert evidence of Dr O’Brien 

36. The Unions rely on an expert report of Dr Martin O’Brien (a labour economist who is an 

Associate Professor at the University of Wollongong) which sets out his expert evidence in 

relation to the labour force profile of the HB industry.24 

37. Dr O’Brien was asked to assist the Commission by conducting a detailed statistical 

analyses so that he could then: 

(a) give expert evidence about how the labour force profile of the HB industry 

compares to the labour force profiles of the retail and hospitality industries; and 

 
20  HABA’s submissions at [37] to [49]. 
21  HABA’s submissions at [59] to [72]. 
22  HABA’s submissions at [73] to [80]. 
23  HABA’s submissions at [81] to [95]. 
24  Exhibit J (O’Brien Report). 
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(b) give expert evidence as to whether he considers that there are other industries which 

have labour force profiles most closely matched the characteristics of the labour 

force profile of the HB industry.    

38. Dr O’Brien’s evidence is uncontested. HABA chose not to cross-examine Dr O’Brien and 

did not call any evidence in response to Dr O’Brien’s expert evidence. The result being that 

the evidence given by Dr O’Brien is the only probative evidence before the Commission 

which compares the HB industry and the retail and hospitality industries. 

39. Dr O’Brien’s uncontested expert opinion which is based on a detailed statistical analysis 

can be summarised as follows. 

Evidence comparing the labour force profiles in the HB, retail and hospitality industries 

40. Dr O’Brien gave evidence to the Commission that there are fundamental differences 

between the labour force profile of the HB industry on the one hand and the retail and 

hospitality industries on the other, in respect of the following measures: 

(a) status in employment (i.e. employed, self-employed, owner/managers);25  

(b) level of education;26  

(c) relationship in household (i.e. married, single, dependent students);27 and 

(d) age.28  

41. Dr O’Brien also assessed the measure of hours of work and concluded that the measure was 

relatively similar but with the difference explained below at paragraph 51.29 

Status in employment  

42. Dr O’Brien’s unchallenged evidence is that there are significant differences between the 

HB industry and the hospitality and retail industries in respect of the measure of status in 

employment.  

43. In respect of the measure of status in employment, Dr O’Brien explained to the 

Commission his conclusion that on the basis of the statistical analysis the HB industry 

“…displays a noticeably lower percentage of employees, and also higher prevalence for 
 

25  O’Brien Report at [6]-[9]. 
26  O’Brien Report at [10]-[12]. 
27  O’Brien Report at [14]-[16]. 
28  O’Brien Report at [17]-[19]. 
29  O’Brien Report at [13]. 
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sole traders, compared to both Retail and Hospitality. These latter two industries display 

remarkably similar patterns.”30  

44. Dr O’Brien explained that the percentage of employees in the retail and hospitality 

industries was between 85 and 88% and generally increasing from 2006 to 2016 whilst in 

the HB industry the percentage of employees was lower and decreasing from 61 to 57%.31    

45. In relation to sole traders Dr O’Brien observed the opposite pattern. He observed that in the 

retail and hospitality industries the prevalence of sole traders was low at less than 5% and 

decreasing marginally. In contrast he observed that in the HB industry the prevalence of 

sole traders was relatively high and increasing, from 19 to 24% between 2006 and 2016.32     

Level of education 

46. Dr O’Brien’s unchallenged evidence is that there are significant differences between the 

HB industry and the hospitality and retail industries in respect of the measure level of 

education.  

47. In respect of the measure of level of education, Dr O’Brien observed that in 2016 in the 

retail and hospitality industries: 

(a) 15% of employees held university qualifications; 

(b) 10% of employees held diploma level qualifications; and 

(c) 15% of employees held certificate 3 or 4 qualifications.33    

48. In contrast, Dr O’Brien observed that in 2016 in the HB industry: 

(a) 5% of employees held university qualifications; 

(b) 19% of employees held diploma level qualifications; and 

(c) 54% of employees held certificate 3 or 4 qualifications.34    

49. Accordingly in 2016, a total of 73% of employees in the HB industry were trade qualified 

or above which is entirely different from the retail and hospitality industries in which only 

25% of employees hold trade level or above qualifications.35 
 

30  O’Brien Report at [7]. 
31  O’Brien Report at [8]. 
32  O’Brien Report at [9]. 
33  O’Brien Report at [11]. 
34  O’Brien Report at [11]. 



 
 

14 

50. Furthermore, Dr O’Brien also analysed how common it was for employees in the retail and 

hospitality to be studying full time. Dr O’Brien found that it is relatively common for 

employees to be studying full time and working in the retail and hospitality industries with 

17% of retail and 29% of hospitality employees being full time students. This is in stark 

contrast to the mere 4% of HB industry employees who are full time students.36 

Hours of work 

51. In respect of the measure of hours of work, Dr O’Brien observed that average weekly hours 

were relatively similar in 2016 with the main difference being that whilst 21% of 

employees in the HB industry worked 15 hours or less, in the retail industry the percentage 

was 25% and in the hospitality industry it was 32%.37   

Relationship in household 

52. Dr O’Brien’s unchallenged evidence is that there are significant differences between the 

HB industry and the hospitality and retail industries in respect of the measure relationship 

in household. 

53. Dr O’Brien observed that there is a much higher proportion of the workforce in the retail 

and hospitality industries who are classified as “dependant students” (that is a full time 

student who is under the age of 25 and lives with her parents). Dr O’Brien noted that in 

2016, 13% of retail employees, 19% of hospitality employees and 2% of HB employees 

were dependant students.38     

Age 

54. In respect of the measure of age, Dr O’Brien observed that in 2016 the average age of an 

employee in the HB industry was 35.9, the average age of an employee in the retail 

industry was 36.2 and the average age of an employee in the hospitality industry was 

31.8.39   

55. Dr O’Brien observed that the retail and hospitality industries have a higher concentration of 

youth employees with over 30% in retail and 40% in hospitality which is to be contrasted 

with only 22% in the HB industry.40 Dr O’Brien also found that the HB workforce is 

 
35  O’Brien Report at [12]. 
36  O’Brien Report at page 3. 
37  O’Brien Report at [13]. 
38  O’Brien Report at [15]. 
39  O’Brien Report at [17]. 
40  O’Brien Report at [19]. 
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ageing at a quicker rate than the retail and hospitality industries41 noting that there is 

“relatively rapid ageing” in the HB industry.42 

Evidence comparing the labour force profile in the HB industry with other industries 

56. Dr O’Brien explained to the Commission that he conducted a cluster analysis (which is a 

statistical data mining technique used in business analytics to assess which groups share 

more similar characteristics43). The cluster analysis allowed Dr O’Brien to assess data for 

714 industries at the 4 digit ANZSIC class level and then rank each of those industries by 

the measures of: status in employment, level of education, weekly hours worked, 

relationship in household and age.  

57. On the basis of the cluster analysis he conducted, Dr O’Brien gave unchallenged evidence 

that the labour force profile of the HB industry shares the most commonalities with other 

trades related industries which for example include electrical services, automotive, 

bricklaying, plumbing and carpentry.44 

58. Dr O’Brien made the following key observations: 

“45. The ranking analysis showed that Hairdressing and Beauty occupies a 
relatively extreme position in the labour market, being in the top 10% of 
industries in terms of concentration of sole traders, diploma graduates, certificate 
3 and 4 graduates and non-dependent children, but being in the lowest decile 
(10%) of workers classified as employees and university students. 

 
46. Other industries with a low concentration of employees and high prevalence 
for sole traders included many Construction and Trades related industries such as 
Plumbing, Carpentry, Landscaping, Bricklaying, Roofing, Electrical and 
Autoelectrical industries, as well as Agriculture and Entertainment related 
industries. 

 
47.  Other industries with a high concentration of certificate 3 and 4 graduates 
included the same set of Constructions and Trades related industries in addition to 
Wooden and Metal Manufacturing.” 

 

59. In summary, the Commission should make findings consistent with Dr O’Brien’s 

uncontested evidence as set out above at paragraphs 36 to 58 and conclude that: 

(a) the labour force profile of the HB industry is materially different to the labour force 

profiles of the retail and hospitality industries; and 

 
41  O’Brien Report at [17]. 
42  O’Brien Report at [19]. 
43  O’Brien Report at [36]. 
44  O’Brien Report at [34]. 
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(b) the labour force profile of the HB industry shares the most commonalities with 

other trades related industries. 

60. These findings of fact and conclusions are relevant to evaluating HABA’s second, third and 

fourth propositions which are addressed below at paragraphs 161 to 232. 

The submissions made by HABA in relation to the evidence of Dr O’Brien 

61. Whilst HABA made a forensic decision not to cross-examine Dr O’Brien and not call any 

evidence in response to Dr O’Brien’s expert evidence HABA makes some limited 

submissions in relation to Dr O’Brien’s evidence which fail to engage with the import of 

the evidence.  

62. HABA submits that Dr O’Brien’s evidence “…relates only to characteristics of employees 

engaged in certain industries. The evidence does not establish any proposition regarding 

hair and beauty industry or any other industry at large.”45 This is a straw man argument. 

The Unions do not claim that Dr O’Brien’s evidence establishes any proposition about the 

HB industry and other industries “at large”. As explained above, the Unions submit that the 

evidence of Dr O’Brien supports the proposition that the labour force profile of the HB 

industry is materially different to the labour force profiles of the retail and hospitality 

industries, and that the labour force profile of the HB industry shares the most 

commonalities with other trades related industries.        

63. HABA submits that awards that were the subject of the Hospitality and Retail Penalty 

Rates Decision included employees who hold trade qualifications.46 HABA misunderstands 

the significance of Dr O’Brien’s evidence in respect of trade qualifications in the respective 

industries. Dr O’Brien’s evidence establishes that on the key measure of level of education 

73% of employees in the HB industry were trade qualified which is entirely different from 

the retail and hospitality industries in which only 25% of employees hold trade level 

qualifications.47 It is beside the point that some employees hold trade qualifications in the 

retail and hospitality industries. Dr O’Brien’s unchallenged evidence establishes that the 

labour force profile in the HB industry is materially different and this supports the rejection 

of HABA’s second, third and fourth propositions.  

The Unions’ lay evidence 

64. The Unions also adduced evidence from six lay witnesses: 

 
45  Reply Submission of HABA at [45] (HABA’s Reply). 
46  HABA’s Reply at [50]. 
47  O’Brien Report at [12]. 
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(a) Carrie Gedney, Kelly Brooks, Chantal Geritz, and Rachel Pierre-Humbert: 

employees who are employed in the HB industry and covered by the HBI Award. 

(b) Donna Maguire: an employer who operates a business in the HB industry and has 

an employee covered by the HBI Award.  

(c) Kate Brandreth: a previous official of the AWU. 

Carrie Gedney 

65. Carrie Gedney gave evidence about the harmful impact that penalty rate reductions will 

have on her and her family.  

66. Ms Gedney gave evidence that in 1989 she attained her certificate III in hairdressing48 

(which means that she is trade qualified) and has worked as a hairdresser for approximately 

34 years.49 She is currently employed at a Just Cuts salon which is located at the 

Charlestown shopping Centre in the Newcastle area in New South Wales.50 She currently 

works 28.25 hours per week, which includes a  7-hour shift on Sundays.51 Her regular pay 

for these hours is $679.82 (net) per fortnight.52 This equates to $339.91 (net) per week.         

67. Ms Gedney told the Commission that she is 50 years old,53 a single mother and has two 

children.54 Ms Gedney gave evidence that she is the sole breadwinner in her household55 

and that the income that she receives from her employment is supplemented by child 

support, and welfare payments (newstart, family tax benefits part A and B).56 Ms Gedney 

explained that she receives welfare payments because she is classed as a low income 

earner.57   

68. Ms Gedney told the Commission that she spends close to 75 per cent of her current income 

on household expenses.58 Ms Gedney explained that if HABA’s penalty rate cuts were 

 
48  Witness Statement of Carrie Gedney (EX-F) (Gedney Statement), [1]. 
49  Gedney Statement, [3]. 
50  PN1121. 
51  PN1134-PN1135. 
52  See Ms Gedney’s payslip for the pay period 26/8/2019 – 1/9/2019. 
53  PN1159. 
54  PN1157. 
55  PN1160 
56  PN162-PN163. 
57  PN1163. 
58  PN1161. 
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granted she would lose $73.78 (gross) per week or $47.96 (net) per week.59  This equates to 

a 14 per cent cut in Ms Gedney’s weekly net wages.  

69. Ms Gedney told the Commission that such a pay cut would:  

“…mean cut-backs to family holidays and activities for my children. I would 
have to work more hours to offset the loss which would mean more childcare. I 
think we would be on the brink of the poverty line.”60 

70. Ms Gedney also gave evidence that in a normal shift at the salon at which she works she 

would only spend about 15 minutes out of an 8.5 hour shift selling hair products.61 

71. Ms Gedney’s evidence as set out above was not challenged in cross-examination.       

Kelly Brooks 

72. Kelly Brooks told the Commission that she is opposed to the proposed cuts to penalty 

rates.62 She gave evidence that she completed her hairdressing apprenticeship 

approximately 15 years ago and holds a certificate III in hairdressing (which means that she 

is trade qualified).63 Ms Brooks told the Commission that she is currently employed as a 

hairdresser at a salon located in Wembly, a suburb of Perth.64  

73. Ms Brooks told the Commission that the salon at which she is employed does not open on 

Sundays and public holidays.65 Ms Brooks also gave evidence that she remains opposed to 

the proposed penalty rate cuts. She provided the following explanation to the Commission 

as to why she remains opposed to penalty rate cuts even though she is currently receiving 

above award wages and not working on Sundays and public holidays. Ms Brooks told the 

Commission: 

“While I'm currently earning above the award I can't predict I guess where I'm 
working in the future, so my future roles I may be required to work Sundays 
and public holidays.  The penalty rates cut would definitely impact me 
financially.  And it would probably make me consider leaving the industry to 
be honest.”66 

74. Based on her long career in the industry Ms Brooks gave the following evidence about 

features of the industry. She explained to the Commission that during her career as a 

 
59  PN1153-PN1154. 
60  Gedney Statement, [11]. 
61  PN1164-PN1165. 
62  PN863. 
63  Witness Statement of Kelly Brooks (EX-E) (Brooks Statement), [1]. 
64  PN856. 
65  PN862. 
66  PN864. 
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hairdresser she has worked at ten different salons across Western Australia but only one of 

those ten salons was open on a Sunday.67  

75. Ms Brooks also told the Commission that whilst she sells products in her job “95 per cent 

of my day is spent performing cutting and styling. Recommendations are given as we use 

products on client’s hair...” and that selling products is “complementary to the services we 

provide.”68 Ms Brooks also explained that the salon only stocks salon exclusive brands as 

opposed to products stocked at supermarkets and chemists.69 

Chantal Geritz 

76. Chantal Geritz gave evidence in opposition to the proposed penalty rates cuts. Ms Geritz 

gave evidence that she completed her hairdressing apprenticeship about 13 years ago and 

holds a certificate III in hairdressing (which means that she is trade qualified).70 Ms Geritz 

told the Commission that she is currently employed as a hairdresser at a salon called Jodi’s 

Salon which is located in Emerald, Queensland.71  

77. Ms Geritz gave evidence about the work of a hairdresser being physically and mentally 

draining.72 Ms Geritz told the Commission that a hairdresser at her Salon resigned from 

Jodi’s Salon to pursue better paid work in another industry and about her concerns that 

more young hairdressers will leave the HB industry if existing penalty rates are reduced.73 

Ms Geritz also explained that whilst her own daughter has expressed an interest in taking 

up her trade she has encouraged her not to because of the low pay.74 

Rachel Pierre-Humbert 

78. Rachel Pierre-Humbert Chantal gave evidence in opposition to the proposed penalty rates 

cuts. Ms Pierre-Humbert gave evidence that she completed her hairdressing apprenticeship 

about 13 years ago and holds a certificate III in hairdressing (which means that she is trade 

qualified).75 Ms Pierre-Humbert told the Commission that her three year apprenticeship 

 
67  PN887. 
68  PN894. 
69  PN896. 
70  Witness Statement of Chantal Geritz (EX-H) (Geritz Statement), [1]. 
71  Geritz Statement, [4]. 
72  Geritz Statement, [12]. 
73  Geritz Statement, [8]. 
74  Geritz Statement, [11]. 
75  Witness Statement of Rachel Pierre-Humbert (EX-G) (Pierre-Humbert Statement), [1]. 
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was challenging including because the pay was so low she was required to take a second 

job.76  

79. Ms Pierre-Humbert told the Commission that she is currently employed on a casual basis as 

a hairdresser at a salon called the Hair Station in the Casey Central Shopping Centre, 

located in Narre Warren, Victoria.77 Ms Pierre-Humbert also explained that she works from 

10am to 3pm on Sundays78 and is opposed to any reduction in penalty rates.79 

Donna Maguire  

80. Donna Maguire gave evidence that she has completed her hairdressing apprenticeship in 

198480 and is currently an employer in the HB industry.81 She told the Commission that she 

is operating a salon known as Donna McG’s in Emerald, Queensland82 and employs a 

hairdresser under the HBI Award.83  

81. Ms Maguire told the Commission “I am very strongly opposed to the proposed penalty rate 

cuts because I care about the industry and am concerned about their impact on an already 

low-paid workforce.”84 Ms Maguire explained to the Commission that she doesn’t open her 

salon on Sundays or public holidays because it is her view that people shouldn’t work on 

these days because they are family time.85 Ms Maguire also told the Commission that even 

if HABA’s proposed cuts to penalty rates were granted she would not open her salon on 

Sundays or public holidays.86   

82. Ms Maguire told the Commission that the level of retail work conducted by her salon was 

“five per cent or less”.87 Under cross-examination Ms Maguire was asked whether the 

products that Donna McGs sold to customers could be purchased at retail outlets such as 

department stores or “Price Attack”. Ms Maguire explained to the Commission that the 

products sold by her business cannot be bought from such retail outlets.88  

 
76  Pierre-Humbert Statement, [3]-[4]. 
77  Pierre-Humbert Statement, [6]. 
78  Pierre-Humbert Statement, [7]. 
79  Pierre-Humbert Statement, [8]. 
80  Witness Statement of Donna Maguire (Maguire Statement), [1]. 
81  PN795. 
82  PN795-PN796.  
83  PN802-PN803. 
84  Maguire Statement at [8]. 
85  PN799-PN801 and PN814. 
86  PN814. 
87  PN805. 
88  PN840. 
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Kate Brandreth 

83. Kate Brandreth gave evidence about the skills shortage in the HB industry. Ms Brandreth 

told the Commission that in 2017 the Australian Government (Department of Jobs and 

Small Business) assessed that there was a skills shortage in the labour market across 

Australia for hairdressers and that this shortage has been persistent over the past two 

decades.89  

84. As explained below this evidence in respect of the skills shortage was supplemented and 

updated by further documentary material tendered by the Unions.  

85. Ms Brandreth also gave evidence about a petition that has been compiled by the AWU 

which indicates overwhelming opposition to the proposed cuts to penalty rates by 

employees in the HB industry. Ms Brandreth’s evidence establishes that 6,639 persons 

added their names to the petition and that of these 6,639 persons, 4,317 persons identified 

themselves as being employed in the HB industry.90  

86. HABA did not require Ms Brandreth for cross-examination. Accordingly, Ms Brandreth’s 

evidence including the evidence in respect of the widespread opposition to the proposed 

cuts to penalty rates by employees in the HB industry is unchallenged. On the basis of Ms 

Brandreth’s evidence, the Commission should find that amongst employees in the HB 

industry there is widespread opposition to the proposed cuts to penalty rates.      

The Unions’ further documentary materials 

87. The Unions also rely on the following documents which were provided to the Commission 

during the hearing on 27 August 2019: 

(a) Australian Bureau of Statistics, Australian and New Zealand Standard Industrial 

Classification 2006 (ANZSIC) (Revision 2.0), Catalogue 1292.0, from the cover 

page to page iv, and pages 9, 361 and 367 (item 1). 

(b) Australian Qualifications Framework Council, Australian Qualifications 

Framework, (2nd ed), dated January 2013 (item 2). 

(c) Australian Government - Australian Apprenticeships and Traineeships Information 

Service, web pages referring to the qualifications in the Hair and Beauty Industry 

(item 3).      

 
89  Witness Statement of Kate Brandreth (EX-I) (Brandreth Statement), [5] and KB-1.  
90  Brandreth Statement, [16] and KB-3. 
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(d) Australian Government - Department of Prime Minister and Cabinet, Strengthening 

Skills: Expert Review of Australia’s Vocational Education and Training System, 

from the cover page to page 6, and pages 9, 10, 89 and 90 (item 4).    

(e) Australian Government, Budget 2019-20 Fact Sheet – Skills Package, undated 

(item 5). 

(f) Australian Government - Department of Jobs and Small Business, Ratings Summary 

- Labour Market Analysis of Skilled Occupations, undated (item 6).   

(g) Australian Government - Department of Jobs and Small Business, Hairdresser 

ANZSCO 3911-11 Occupational Report South Australia, dated November 2018 

(item 7). 

(h) Australian Government - Department of Jobs and Small Business, Hairdresser 

ANZSCO 3911-11 Occupational Report Australian Capital Territory, dated October 

2018 (item 8). 

(i) Australian Government - Department of Jobs and Small Business, Hairdresser 

ANZSCO 3911-11 Occupational Report Australian Capital Territory, dated 

December 2018 (item 9). 

(j) Australian Government - Department of Jobs and Small Business, Hairdresser 

ANZSCO 3911-11 Occupational Report Victoria, dated October 2018 (item 10). 

(k) Australian Government - Department of Jobs and Small Business, Hairdresser 

ANZSCO 3911-11 Occupational Report Northern Territory, dated December 2018 

(item 11). 

(l) Australian Government - Department of Jobs and Small Business, Hairdresser 

ANZSCO 3911-11 Occupational Report Western Australia, dated December 2018 

(item 12). 

(m) Australian Government - Department of Jobs and Small Business, Hairdresser 

ANZSCO 3911-11 Occupational Report Tasmania, dated November 2018 (item 

13). 

(n) IBISWorld, Industry Report S9511 Hairdressing and Beauty Services in Australia, 

dated January 2017 (item 15).    
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(o) IBISWorld, Industry Report S9511 Hairdressing and Beauty Services in Australia, 

dated November 2017 (item 16).      

(p) IBISWorld, Industry Report S9511 Hairdressing and Beauty Services in Australia, 

dated August 2018 (item 17).     

88. The significance of the documents is addressed below. 

Item 1 

89. This document provides an explanation of the manner in which the Australian government 

has categorised the HB industry and the retail industry as distinct industries. It is relevant to 

undermine the submission made by HABA that the businesses are ‘similar.’ See in 

particular page 367 which addresses the Hairdressing and beauty services industry and 

pages 244 to 261 which addresses the Retail industry.  

Items 2 and 3   

90. These document provide an explanation of trade qualifications and the range of trade 

qualifications in the HB industry. It is relevant to support the submission made by the 

Unions (and supported by Associate Professor O’Brien) that industry is different for 

reasons including the level of qualifications. See in particular pages 32 to 41 which address 

the trade qualification of certificate III. 

Item 4 

91. This report of an expert review of the VET sector contains a finding that in some trade 

occupations low wages and unattractive working conditions contribute to skills shortages.91 

It supports the submission that to further reduce conditions would worsen skills shortages. 

Item 5 

92. This document provides an Australian Government announcement that in response to the 

expert review of the VET sector it is providing an incentive payment to industries including 

the HB industry to employers who take on apprentices. This undermines the submission 

made by HABA that penalty rates are inhibiting the employment of apprentices as it is 

evidence of a government program designed to increase apprentice  number in the HB 

industry.  

 
91  See page 10. 



 
 

24 

Items 6 to 13   

93. These document explain the nature and extent of the skills shortage in the HB industry. 

Items 15 to 17 

94. The IBIS reports prepared by a corporate research service provide information on the 

nature and characteristics of the HB Industry. See in particular page 2 which addresses 

business numbers and page 23 which explains that Just Cuts (which is relied on by HABA 

as an example of a business that is open on Sundays) accounts for only 0.1% - 1.0% of the 

industry.   

F. THE EVIDENCE ADDUCED BY HABA 

95. Despite seeking significant changes by its proposed variations, HABA only adduced 

evidence from four employers. Namely: Graham Thatcher, Sarkis Akle, Graham Downs, 

and Elke Richter (the employer witnesses).  

96. In addition to the employer witnesses, HABA relied on a witness statement of Patrick 

Sullivan attaching what it asserts is survey evidence of HABA members.92    

97. HABA did not adduce any expert evidence or file or rely on any other documentary 

evidence. 

Graham Thatcher 

98. Graham Thatcher runs a business which owns and operates two beauty salons in 

Queensland which are located in shopping centres.93 Mr Thatcher has previously been a 

Vice President of HABA.94  

99. Mr Thatcher gave evidence that his salons are open on Sunday between the hours of 

10:00am and 4:00pm.95 Mr Thatcher gave evidence in chief that the shopping centres’ 

opening hours were 9:00am to 5:00pm96 but under cross examination resiled from this 

position and accepted that the centres’ opening hours were in fact 10:00am and 5:00pm.97 

Mr Thatcher gave evidence that the salons open on some public holidays.98  

 
92  Witness Statement of Patrick Sullivan dated 16 February 2018 (EX-4) (Sullivan Statement). 
93  Witness Statement of Graham Thatcher dated 23 February 2018 (EX-2) (Thatcher Statement) 
94  PN299 
95  Thatcher Statement, [13] and [18]. 
96  Thatcher Statement, [59]. 
97  PN502-PN503. 
98  Thatcher Statement, [14] and [19]. 
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100. In various respects Mr Thatcher’s evidence directly contradicted the submissions made by 

HABA in support of the proposed variations.  

101.  

.99 

102. Mr Thatcher explained that the vast majority of his employees’ time was spent actually 

providing services (rather than selling products),100 the sale of products was an “add on”,101 

 

 

).102 

103. Mr Thatcher’s evidence was that even if there was a reduction in penalty rates those 

penalty rates would be maintained for existing staff.103  Though he sought to resile from 

that to some degree and later stated that only ‘good performers’ would have their penalty 

rates maintained.104  If rates were maintained any labour cost saving would be reduced and 

so would any alleged employment effect. Secondly Mr Thatcher conceded that extended 

trading hours (as the result of any reduction in penalty rates) was just a possibility at the 

moment because he would still have to do the analysis.   

104. Mr Thatcher did not give any evidence that if the proposed reduction in public holiday 

penalty rates was granted his business would do anything different in respect of public 

holidays.  

Sarkis Akle 

105. Sarkis Akle runs a business which owns and operates three hairdressing salons in New 

South Wales.105 Mr Akle has previously been a Vice President of HABA.106  

106. Mr Akle gave evidence that his salons are not open on Sundays.107 Mr Akle gave evidence 

that his Parramatta salon opens on Easter Saturday but otherwise his salons were closed on 

public holidays.108  

 
99  See transcript PN566. 
100  See transcript PN428-PN430. 
101  See transcript PN431. 
102  See transcript PN424-427. 
103  See transcript PN471. 
104  See transcript PN491-PN496. 
105   Witness Statement of Sarkis Akle dated 9 March 2018 (EX-1) (Akle Statement) 
106  PN87. 
107  Akle Statement, [7], [10] and [13]. 
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107. In various respects Mr Akle’s evidence directly contradicted the submissions made by 

HABA in support of the proposed variations.  

108. Mr Akle gave evidence that his employees were vastly different from retail employees 

because of their qualification.109 He described his employees as “highly qualified.”110 

109. In respect of opening on Sundays Mr Akle gave the following evidence. Mr Akle firstly 

conceded that he had not worked out the labour cost attributable to penalty rates under the 

existing rates or under the rates proposed by the HABA application.111  Secondly, Mr Akle 

accepted that one of the significant factors in determining whether to open on a Sunday was 

the level of demand.112 Thirdly Mr Akle accepted that he had not had discussions with 

employees about a reduction in rates on public holidays because that would be 

“premature”113 and he had not discussed changes with employees because he ‘hadn’t made 

the decision to open on Sundays yet.’114  He accepted that opening on Sundays ‘may or 

may not happen.115  

110. Mr Akle did not give any evidence about selling products nor did he give any evidence that 

his lease requires him to open on Sundays or public holidays. 

111. Mr Akle did not give any evidence that if the proposed reduction in public holiday penalty 

rates was granted his business would do anything different in respect of public holidays.  

Graham Downs 

112. Graham Downs runs a business which owns and operates four hairdressing salons in 

Western Australia which are Just Cuts franchises.116  

113. Mr Downs gave evidence that his salons each operate in shopping centres and have 

advertised trading hours on Sundays from 11:00am to 4:00pm.117 Mr Downs gave evidence 

that his Salons do not open on public holidays.118  

 
108  PN72. 
109  See transcript PN236. 
110  PN223. 
111  See transcript PN249-PN254. 
112  See transcript PN245-PN246. 
113  See transcript PN269. 
114  See transcript PN243 
115  See transcript PN244 
116   Witness Statement of Graham Downs (EX-3) (Downs Statement), [1]. 
117  Downs Statement, [13], [16], [19], [22] and PN699.  
118  Downs Statement, [13], [16], [19], [22]. 
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114. In various respects Mr Downs’ evidence directly contradicted the submissions made by 

HABA in support of the proposed variations.  

 

.119  

116. Mr Downs in his evidence accepted that any decision as to increased trading hours would 

have regard to the significant factor of demand.120 Mr Downs gave evidence that the 

salons’ actual opening hours on Sundays are determined by customer demand on a given 

day, presently the Salons commonly close early at around 3:00pm121 but if the demand was 

there the salons will remain open past the advertised close time of 4:00pm.122 Mr Downs 

also explained to the Commission that the shopping centres in which the salons operate are 

open on Sunday from 11:00am to 5:00pm.123  

117. Mr Downs gave evidence that the core business of the salons is the provision of hair cutting 

and other related services.124  

.125  

.126  

118. Mr Downs told the Commission that hair stylists at the salons are mostly cutting hair and 

when they are cutting hair they talk to customers about products.127 Mr Downs also 

explained that the products sold at the salons are part of an exclusive range of products that 

cannot be bought anywhere else.128 

119. Mr Downs did not give any evidence that if the proposed reduction in public holiday 

penalty rates was granted his business would do anything different in respect of public 

holidays.  

 
119  PN707. 
120  See transcript PN692. 
121  PN697. 
122  PN704. 
123  PN715. 
124  PN728. 
125  PN731. 
126  EX-C. 
127  PN731. 
128  PN733. 
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Elke Richter 

120. Elke Richter runs a business which owns and operates a beauty salon which is located in a 

shopping centre in Wester Australia known as the Mosman Park Shopping Centre.129  

121. Ms Richter gave evidence that her salon does not open on Sundays or public holidays.130  

122. Ms Richter told the Commission that in her business recruiting and retaining staff is 

challenging.131 Ms Richter also explained that she pays some employees above award rates 

as this is necessary for her business to attract some employees, and that wages paid to her 

staff impacts on whether she is able to recruit and retain suitable staff.132 

123. In various respects Ms Richter’s evidence directly contradicted the submissions made by 

HABA in support of the proposed variations.  

124. Ms Richter gave evidence that she employs five beauty therapists and that these five beauty 

therapists hold a diploma level trade qualification.133 Ms Richter accepted that these 

therapists are “highly qualified”.134 

125.  

.135 She also told the Commission that at the Mosman Park 

Shopping Centre there are only three shops that are presently open on Sundays, namely 

Coles, Bakers Delight and a pharmacy.136    

126. Ms Richter accepted that the decision to increase trading hours was affected by the 

significant factor of demand137 and that any such decision to increase trade on Sundays was 

not yet a definite decision.138 Ms Richter told the Commission that on the odd occasion her 

salon does close earlier than advertised opening hours when there is insufficient demand 

but that the majority of the time remains open for the advertised hours.139  

 
129   PN951. 
130  Witness Statement of Elke Richter (EX-5) (Richter Statement), [7]. 
131  PN1029. 
132  PN1029-PN1030. 
133  PN967. 
134  PN970. 
135  PN979. 
136  PN982-PN986. 
137  PN1037. 
138  PN1051. 
139  PN977. 
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127. Ms Richter did not give any evidence that if the proposed reduction in public holiday 

penalty rates was granted her business would do anything different in respect of public 

holidays.  

Patrick Sullivan (the HABA survey) 

128. As part of its evidence in this proceeding HABA filed a witness statement of Patrick 

Sullivan attaching what it asserts is survey evidence of HABA members.140  As to the 

evidentiary value to be attached to that survey the parties have agreed that the evidence 

should be evaluated based on the following agreement: 

(a) HABA does not submit that the results of the survey are representative of its 

members; 

(b) HABA does not submit that the results of the survey are representative of the hair 

and beauty industry at large; 

(c) HABA does not assert that the results of the survey are statistically significant;  

(d) HABA does not seek to extrapolate the results to the hair and beauty industry 

generally;  

(e) HABA agrees not to make any submission inconsistent with the matters above; and 

(f) HABA otherwise confirms its only reliance in respect of the results of the survey 

will be to the extent that the results are in some way anecdotal. 

129. Insofar as the results are ‘in some way anecdotal’ but not representative (of the HABA 

membership or the industry) and not statistically significant they cannot meaningfully assist 

the Commission.   

130. Three other matters should be noted about the survey results.   

131. Firstly, by its financial report (as at 30 June 2018) HABA confirms that it has 864 

members.  Of those members only 151 provided a complete response and 102 provided an 

incomplete response.  In other words more than 80% of the membership did not complete a 

complete response and more than 70% of the membership did not complete any response.  

The failure to respond is not indicative of a membership keenly desirous of a reduction in 

penalty rates, let alone an industry desiring such a change. 

 
140  Witness Statement of Patrick Sullivan dated 16 February 2018 (EX-4) (Sullivan Statement). 
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132. Secondly, nowhere in the survey is a recipient asked whether he or she supports a cut in 

penalty rates (see attachment D to the Sullivan statement). The survey could not, together 

with the deficiencies above, be said to provide any evidence of support for penalty rate cuts 

amongst HABA members. 

133. Thirdly, even if it is accepted as anecdotal only, the survey relevantly reveals (at 

Attachment H): 

(a) Of the 108 recipients that answered the question whether any of their salons were 

open on Sundays only 37 (or 25.52%) answered yes. That is wholly inconsistent 

with HABA’s assertion that it is ‘very common for hair and beauty businesses to 

operate on Sundays.’141  

(b) Of the 108 recipients that answered the question whether they were required by 

their lease to open on Sundays only 30 (or 20.69%) answered yes. That is wholly 

inconsistent with HABA’s assertion that ‘lease arrangements often require hair and 

beauty businesses to open on Sundays.’142  

(c) Of the 106 recipients that answered the question whether any of their salons were 

open on public holidays only 39 (or 26.90%) answered yes.  

(d) Of the 106 recipients that answered the question whether they were required by 

their lease to open on public holidays only 25 (or 17.24%) answered yes. That is 

wholly inconsistent with HABA’s assertion that ‘lease arrangements often require 

hair and beauty businesses to open on public holidays.’143  

Conclusion on the HABA survey 

134. To the extent that the HABA survey is relied upon as evidence to support the application it 

is, for the reasons set out above, not ‘probative evidence properly directed to demonstrating 

the facts supporting the proposed variation.’ To the extent it is said to be anecdotal the 

matters above directly contradict the submissions made by HABA.  

Conclusion on HABA’s evidence 

135. HABA’s evidence falls short of establishing the necessity for the significant variations it 

seeks. It also falls short of proving the requisite evidentiary matters that would lay the 

 
141  See HABA primary submissions at [68] and following. 
142  See HABA primary submissions at [71] and following. 
143  See HABA primary submissions at [71] and following. 
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foundation for HABA’s purported merit argument. This matter is further addressed in 

section H below. 

G. HABA’s POSITION IS NOT REPRESENTATIVE OF THE INDUSTRY 

136. The Unions submit that HABA is not representative of the HB industry and as such the 

Commission should not be satisfied that HABA’s proposed cuts to penalty rates are 

supported by the HB industry. The Unions rely on the following five submissions. 

137. First, the material before the Commission suggests that there are approximately 22,156 

businesses in the HB industry.144 However, HABA only has about 900 members.145   

138. Secondly, there are other employer associations operating in the HB industry, namely the 

Hair and Beauty Industry Association/Australian Retailers’ Association and the Australian 

Hairdressing Council, who have not supported HABA’s claim or participated in HABA’s 

application.146 It should be noted that the then Hair and Beauty Industry Association was 

one of the associations which initially applied for cuts to penalty rates and then withdrew 

its application.147  

139. Thirdly, HABA has only been able to call a total of four employers willing to give evidence 

to the Commission that they support the proposed cuts to penalty rates. It should also be 

noted that two of these four witnesses are former office holders of HABA. This tells against 

widespread industry support for the cuts. 

140. Fourthly, whilst HABA has only been able to call four employer witnesses, there is 

evidence before the Commission from Ms Maguire who is an employer in the industry that 

she is opposed to the proposed cuts.  

141. Fifthly, for the reasons outlined above in relation to Mr Sullivan’s evidence the 

Commission should not even be satisfied that HABA’s position is supported by its own 

membership.   

 
144  See IBISWorld, Industry Report S9511 Hairdressing and Beauty Services in Australia, dated August 

2018 at page 3:  Unions’ tender bundles at tab 17.  
145  It should be noted that as stated by Mr Akle that some members may have more than one salon: PN100 
146  PN108-PN123. 
147  See the Hospitality and Retail Penalty Rates Decision at [10]. 
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H.  THE UNIONS’ RESPONSE TO HABA’s PURPORTED MERIT ARGUMENT 

Proposition 1: the Commission should follow three prior decisions in which it considered 
the appropriate quantum for Sunday and public holiday rates in the HB industry 

142. HABA submits that the Commission should not follow the following decisions: Award 

Modernisation [2008] AIRCFB 1000 (the 2008 decision), Re Hair and Beauty Industry 

Award 2010 [2010] FWAFB 1983 (the 2010 decision) and Modern Awards Review 2012 - 

Penalty Rates [2013] FWCFB 1635 (the 2013 decision). 

143. HABA submits that the three decisions should not be followed because they were each: 

made in a legislative context that was materially different to the one that now applies, the 

limited nature of the evidence and submissions put in the previous proceedings renders the 

decisions of little weight, and the specific bases upon which the Full Bench refused to 

reduce penalty rates renders those decisions of little weight.148   

144. When considering this proposition, it should be noted that in conducting the four yearly 

review, the Commission is to “have regard to the relevant historical context and will take 

into account previous decisions relevant to any contested issue.”149 Although the particular 

context in which previous decisions were made will necessarily need to be considered, 

“previous Full Bench decisions should generally be followed, in the absence of cogent 

reasons for not doing so.”150    

The 2008 decision 

145. HABA’s claim that there are cogent reasons for the Commission to depart from the 2008 

decision is based on a false premise. HABA submits that “there was no evidence or 

submissions put before the AIRC regarding the appropriate Sunday or public holiday 

penalty rates.”151  

146. This submission misunderstands what actually occurred during the proceeding. In truth, the 

appropriate quantum of Sunday and public holiday penalty rates was a contested issue that 

was extensively debated (by parties including the SDA, the Australian Retailers 

Association, and the National Retailers Association) and was the subject of conflicting 

submissions. This is apparent from [287] of the 2008 decision (which HABA does not 

mention) in which the Full Bench observed: 

 
148  HABA’s submissions at [23]. 
149  Re Four Yearly Review of Modern Awards – Common Issue – Award Flexibility (2015) 252 IR 256 at 

[23]. Also see the Hospitality and Retail Penalty Rates Decision at [254]. 
150  Re Four Yearly Review of Modern Awards – Common Issue – Award Flexibility (2015) 252 IR 256 at 

[23]; Preliminary Jurisdictional Issues Decision at [27]. 
151  HABA’s submissions at [25(b)]. 
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“Many of the submissions made to us from employers expressed concern at 
additional costs arising from provisions of the Retail industry exposure draft 
regarding hours of work, overtime, penalty rates, annual leave and allowances. 
We have revised these provisions having regard to the terms, incidence and 
application of relevant instruments for each sector. The result is provisions which 
more closely approximate to existing instruments for the relevant parts of the 
industry but which adopt different standards from one part to another. We have 
addressed submissions concerning the application of allowances and hours 
provisions and made other changes consistent with the approach to such matters 
in the main part of this decision.” 

147. In the proceeding the Hair and Beauty Australia Industry Association filed a submission in 

which it submitted that it agreed with the Australian Retailers Association submission.152 

The Australian Retailers’ Association had filed a submission which set out detailed 

submissions on Sunday and public holidays penalty rates.153 

148. The AIRC in setting the penalties were required to look at all the underpinning conditions.  

The various compositions of the Hair and Beauty Awards show the following. 

149. Sunday work as ordinary hours was not a common feature of the industry across Australia. 

In creating the modern award the AIRC vastly expanded the ordinary hours of work in 5 

States and Territories. No protection was afforded to those employees affected by this 

drastic change.  In the 3 States that permitted work on Sunday 200% was the common rate.  

150. Public Holiday work had a rate of 250% across 7 of the States and Territories, voluntary 

work was a feature and most States didn’t trade on Public Holidays 

Pre 2008 and Award Modernisation  

 
152  Hair and Beauty Australia Industry Association – submission to the AIRC on the exposure draft “Retail 

Industry Award 2010” dated 5 December 2008 at [4] see 
http://www.airc.gov.au/awardmod/databases/retail/Submissions/H&B_submission_draft_award.pdf  

153  Australian Retailers Association submission to the AIRC consultation on award modernisation at 
[17.1] to [17.8] see 
http://www.airc.gov.au/awardmod/databases/retail/Submissions/ARA_submission.pdf 
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State/Territory Ordinary Hours on a 
Sunday 

Rate 

Victoria (Federal Award) Yes 200% 

ACT (Federal Award) No  (ordinary hours stop 
Saturday 1pm) 

 

NT (Federal Award) No   

NSW Yes 150%  (plus 10% for PT) 

Qld Yes 200% 

Tas No  

Sth Aust No  

WA No  

 
151. Sunday Ordinary Hours was not a feature of the Hair and Beauty Industry across Australia 

prior to the making of the Modern Award. 

152. In the 3 States where Sunday work is ordinary hours Victoria and Queensland had 200%.  

NSW had 150% (160% for PT and the award didn’t provide for casual employment) 

Public Holidays 

State/Territory Rate 

Victoria (Federal 
Award) 

250% 

ACT (Federal Award) 250% with a minimum 
payment for 7.6 hours 

NT (Federal Award) 250% 

NSW 200%  (plus 10% for PT) 

Qld 250% 

Tas 250% 

Sth Aust 200% 

WA 250% 
 
 

153. Public Holiday work was not a feature of the industry.  The majority of the awards had a 

provision that entitled employees to the Public Holiday off without loss of pay (voluntary 

to work).  Again NSW did not have provisions for casual employment.  
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154. The appropriate quantum of Sunday and public holiday penalty rates was a contested issue 

that was extensively debated and considered. It is submitted that HABA’s claim is based on 

a false premise and as such there are no cogent reasons to depart from the 2008 decision. 

The 2010 decision 

155. HABA submits that its application (in respect of the 2010 decision) “…was dismissed on 

the basis that if granted, it would have been inconsistent with the general approach in 

award modernisation; that being the adoption of the penalty rate that applied in most 

states and territories” and as such “…the decision did not turn on any of the issues raised 

in the matter here before the Commission.”154 

156. The Unions dispute that there is a cogent reason for the Commission to not follow this 

decision. This decision must be seen in the context of the 2008 decision in which the 

Commission had determined that the Sunday and public holiday penalty rates were 

appropriate following a contest on the issues. 

The 2013 decision 

157. In the 2013 decision the Commission rejected an application by the Hair and Beauty 

Industry Association (HBIA) to abolish Sunday penalty rates during the transitional review. 

158. In attempting to discount the significance of the decision HABA submits that there was a 

very different legislative context governing the transitional review.155 It is submitted that 

HABA overstates the difference between the transitional review and the four year review. 

The transitional review just as the current four yearly review requires the Commission to 

undertake the task of considering whether the HBI Award is meeting the modern awards 

objective.  

159. HABA also submits that the variation sought in the 2013 decision was different and as such 

this is a cogent reason to not follow the decision. This submission is misconceived as it 

fails to appreciate that the Commission was called on to consider whether the existing 

Sunday penalty rate ought to be varied. That the Commission decided not to vary the 

existing penalty rate is the key matter. That required a proper consideration of whether the 

HBI Award, by reference to the penalty rates, met the modern awards objective. It is of 

little import that the variation sought was in some way different from the variation 

currently proposed by HABA. 

 
154  HABA’s submissions at [30]. 
155  HABA’s submissions at [33]. 
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160. In summary, the first proposition should be rejected. The Commission should give 

appropriate weight to the three decisions and should decline to not follow the decisions. 

Proposition 2: the Commission should not follow the Hospitality and Retail Penalty Rates 
Decision  

161. HABA submits that the Commission should follow the Hospitality and Retail Penalty 

Rates Decision.156 This proposition is opposed by the Unions.    

162. For the reasons set out above at [26] to [34] the Unions submit that it is not open to HABA 

to rely on any factual findings from the Hospitality and Retail Penalty Rates Decision.    

163. HABA’s claim that the expectation of consumers to access services in the hospitality, 

entertainment, retail, restaurants and cafes industries (HERRC industries) is a 

distinguishing feature which is relevant to the setting of Sunday penalty rates should be 

approached with caution.157  

164. There are key differentiating factors between the HB industry and the hospitality and retail 

industries, which militate against grouping these industries together. 

165. In the Hospitality and Retail Penalty Rates Decision the Full Bench stressed the importance 

of considering each award in its own right due to the differences between industries. At 

[348] the Full Bench observed: 

“As would be clear from our decision, whilst we have grouped the modern awards 
in the hospitality and retail industries together for convenience, we have 
considered each of the awards in their own right, consistent with the statutory 
directive in s.156(5) of the FW Act, and found that there are some 
differentiating factors that bear upon the current issues. These include the 
composition of the workforce and the context in which some of the modern 
awards operate.” (emphasis added) 

166. The Unions refer to and repeat the uncontested expert evidence of Dr O’Brien (set out 

above at paragraphs [38] to [41]) and the lay evidence of the Unions (set out above at 

paragraphs [42] to [44]) as establishing the differences between the industries. 

167. The Unions also refer to and repeat the submissions set out below at paragraphs 291to 306  

where we refer to the lack of evidence of any positive employment effects of a reduction in 

penalty rates and the Hospitality and Retail Penalty Rates Decision. 

 
156  HABA’s submissions at [38]. 
157  HABA’s submissions at [44]. 
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168. In summary, the second proposition should be rejected. It is not open to HABA to rely on 

any of the factual findings in the Hospitality and Retail Penalty Rates Decision. To 

conclude otherwise would be in error.  

Proposition 3: the particular features of businesses in the HB industry do not support 
granting the variations 

169. HABA claims that there are particular features of business in the HB industry that support 

granting the variations.158 Below, the Unions address each of these purported features of 

the industry. 

The workforce in the HB industry 

170. HABA submits that the workforce in the HB industry is “fairly young” with the average 

age being 33 years old for hairdressers and 32 for beauty therapists.159 

171. Dr O’Brien gave uncontested evidence that having analysed Census data the average age of 

a worker in the HB industry is 35.9 and that workers in the HB industry appear on a whole 

to be ageing at a quicker rate than worker in the retail and hospitality industries.160  

172. HABA is unhelpfully silent on other features of the labour force profile of employees in the 

HB industry.  

173. The Unions rely on the evidence given by Dr O’Brien in relation to his conclusions on the 

following measures of the labour force profile of workers in the HB industry: status in 

employment (i.e. employed, self-employed, owner/managers),161 level of education,162 

relationship in household (i.e. married, single, dependent students),163 and age.164 The 

Unions also rely on the evidence given by Dr O’Brien that the  HB industry shares the most 

commonalities with trades related industries.165   

174. It is submitted that the Commission should not accept that the workforce in the HB industry 

is fairly young and should make findings consistent with the evidence given by Dr O’Brien. 

 
158  HABA’s submissions at [59]-[72]. 
159  HABA’s submissions at [57] and [58]. 
160  See the O’Brien Report at [17]. 
161  O’Brien Report at [6]-[9]. 
162  O’Brien Report at [10]-[12]. 
163  O’Brien Report at [14]-[16]. 
164  O’Brien Report at [17]-[19]. 
165  O’Brien Report at [34]. 
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The claim that businesses in the industry are typically small 

175. HABA does not refer to any evidence and merely relies on a report issued in 2015 by the 

Retail and Personal Services Training Council (the RAPS Report) and the ABS’s data 

titled “Counts of Australian Businesses.”166   

176. The Unions submit that the RAPS Report should not be given any weight as it does not 

constitute evidence. It is more akin to a submission which expresses opinions.   

177. The RAPS Report also suffers from the following deficiencies.  

(a) Firstly, the report is from a Western Australian based organisation which has no 

involvement outside of Western Australia, and as such it is unclear how it can be 

relied on in relation to the national HB industry.  

(b) Secondly, the report is a number of years out of date. 

178. The Unions submit that the “Counts of Australian Businesses” data is of little assistance 

because many businesses are excluded from the data. The data only includes businesses 

registered for GST (businesses which have an annual turnover of less than $75,000 do not 

have to register for GST).167 Therefore, the data is incomplete.  

The claim that businesses face very significant cost and competitive pressures 

179. The Unions submit that there is insufficient evidence before the Commission to conclude 

that businesses in the HB industry face “significant cost and competitive pressures”.  

180. It is noted that the IBIS World Industry Report for Hairdressing and Beauty Services in 

Australia dated January 2017 (referred to as item 15 above) which is relied on by HABA 

states that the Just Cuts franchise (which is referred to by HABA in its submissions) had an 

increase in general revenue of 4.5% on the previous year.168    

181. The Unions refer to and repeat the submissions set out above in relation to the RAPS 

Report (insofar as it is relied upon to support this submission) and submit that the report 

should not be given any weight.  

 
166  See HABA’s reply submissions at [53]. 
167  See Explanatory Notes to the “Counts of Australian Businesses” Report data at [11]: 

https://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8165.0Explanatory%20Notes1June%202014%
20to%20June%202018?OpenDocument 

168  See item 15 at page 23. 
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182. In respect of the “Counts of Australian Businesses” data, HABA does not explain how this 

data supports the submission that businesses in the industry “face significant cost and 

competitive pressures”.169  

183. The question of competition is further addressed below at paragraphs 227 to 232. 

The claim that labour costs represent a high proportion of total turnover 

184. HABA submits that on the basis that labour costs are a high proportion of turnover for 

businesses in the HB industry “… it can be logically inferred that the level of penalty rates 

will have a larger impact on hair and beauty businesses than the impact on businesses 

which operate in an environment where labour costs represent a smaller proportion of 

total turnover.”170 

185. The inference proposed by HABA is not open to be drawn in the absence of detailed 

evidence about the frequency and extent of work being worked on Sundays and public 

holidays in the HB industry. HABA’s submission is a non-sequitur, it simply doesn’t 

provide a logical basis to support the proposed variation. The frequency of work on 

Sundays and public holidays is further addressed below at paragraphs 187 to 193. 

The claim that most of the revenue in the industry comes from households 

186. HABA’s submission is not properly supported by evidence and does not provide a logical 

basis to support the proposed variation.   

The claim that it is very common for business in the HB businesses to operate on Sundays 

187. HABA submits that it is “very common” for businesses in the HB industry to operate on 

Sundays.171 In support of this submission HABA refers to the opening hours displayed on 

the website for the franchise “Just Cuts” and claims that Just Cuts is the largest operator in 

the HB industry.172 

188. There is no basis for the submission that Just Cuts is the largest operator in the HB industry 

(or alternatively, that it is a representative operator). The IBIS report relied upon by HABA 

(item 15) does not support HABA’s contention as claimed by HABA. Page 24 of this IBIS 

report, which is the page cited, makes no reference to Just Cuts. Page 23 of this report 

refers to Just Cuts and states the estimated market share is a mere 2.4%. In the November 

 
169  HABA’s reply submissions at [56]. 
170  HABA’s submissions at [66]. 
171  HABA’s submissions at [67]. 
172  HABA’s submissions at [69] and [70]. 
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2017 IBIS report (item 16) this figure dropped to 2.3%173 and in the August 2018 IBIS 

report (item 17) this dropped further to between 0.1% to 1%.174  

189. Accordingly, very little can be made of the opening hours of the Just Cuts franchise.  

190. Further, the following matters call the claim into question.  

191. First, of the five employer witnesses who gave evidence only two (Mr Thatcher and Mr 

Downs) operate salons which open on Sundays. Thus, the majority of employer witnesses 

(Ms Maguire, Mr Akle and Ms Richter ) do not open their salons on Sundays. 

192. Secondly, as noted above HABA’s anecdotal survey evidence is contrary to the claim. Of 

the 108 recipients of the survey that answered the question whether any of their salons were 

open on Sundays only 37 (or 25.52%) answered yes.  

193. There is insufficient evidence before the Commission to conclude that it is very common 

for businesses in the HB industry to operate on Sunday. 

The claim that lease arrangements often require businesses in the HB industry to open on 
Sundays and public holidays 

194. HABA submits that many businesses in the HB industry are unable to avoid Sunday and 

public holiday penalty rates as “Lease arrangements in major indoor shopping malls often 

require tenants, including hair and beauty businesses, to be open on Sundays and on public 

holidays on which the shopping centre is open.”175 

195. HABA cites no evidence in support of this proposition. It also does not provide any 

evidence which would assist the Commission in understanding what proportion of the 

businesses in the HB industry are tenants in “major indoor shopping malls”. 

196. Further, the following matters call the claim into question.  

 

 

.176  

 
173  Item 17 at page 22. 
174  Item 18 at page 23. 
175  HABA’s submissions at [71] and [72]. 
176  See above at paragraphs 101, 115 and 125.  
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198. Secondly, HABA, despite having around 900 members, has not tendered a single lease into 

evidence which would prove that a salon is required to open on Sundays and public 

holidays.  

199. There is insufficient evidence before the Commission to conclude that “many businesses” 

in the HB industry are required to open on Sundays and public holidays. 

Proposition 4: Hair and beauty businesses are not similar to, or in competition with, 
businesses in the retail or pharmacy industry 

200. The Unions dispute that there are “obvious similarities” between the industries and submits 

that the Commission should conclude that there are fundamental differences between the 

HB industry and the retail and hospitality industries.  

201. The Unions submit that it is incumbent on HABA to adduce sufficient evidence in support 

of its claim and it has failed to do so.  

202. The Unions rely on the expert evidence of Dr O’Brien which provides a sound basis for the 

Commission to conclude that:   

(a) there are fundamental differences between the labour force profiles of the  HB 

industry and the retail and hospitality industries including: 

(i) status in employment (i.e. employed, self-employed, owner/managers);177 

(ii) level of education;178 

(iii) relationship in household (i.e. married, single, dependent students);179 and 

(iv) age. 180 

(b) the  HB industry shares the most commonalities with trades related industries.181   

203. Further, it is noted that employer organisations representing the HB industry (including 

HABA) previously argued before the Commission in the award modernisation process that 

the HB industry is distinct from the retail industry and should be subject to different 

industrial conditions.  

 
177  O’Brien Report at [6]-[9]. 
178  O’Brien Report at [10]-[12]. 
179  O’Brien Report at [14]-[16]. 
180  O’Brien Report at [17]-[19]. 
181  O’Brien Report at [34]. 
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204. For example during the award modernisation proceeding HABA submitted that “…the 

hairdressing industry is clearly discrete from the retail industry in general”182 and that “the 

hair and / or beauty salons should be recognised as one industry, and that such an industry 

is clearly discrete from the retail industry in general.”183  

205. And the Australian Retailers Association (ARA) stated:  

Further, we have had an opportunity to view the submission of Hair and Beauty 
Australia and we support their arguments in favour of exclusion.  We note in 
particular that: 

• The vast majority of employees in hairdressing services are employed as qualified 
hairdressers, apprentice hairdressers and receptionists/salon assistants; 
 

• Hairdressers must be trade qualified or be completing a recognised 
apprenticeship; and 
 

• The requirement for hairdressers to be trade qualified clearly distinguishes 
hairdressing services from the “retail” industry. 

Further to this, the skills and occupational health and safety challenges particular to 
the hairdressing services, such as the use of toxic chemicals, set this sector apart 
from the retail industry.184 

206. This change in position by the employers is a further reason to reject the submission now 

made. 

207. Tellingly, HABA makes no application to revoke the HBI Award as occurred in the Clubs 

Penalty Rates Case [2019] FWCFB 349. That application, which failed, alleged the clubs 

industry was the same as the hospitality industry and the Clubs Award could be revoked 

and its employees covered by the Hospitality Award. Here, HABA seeks to maintain the 

HBI Award a telling indicator of the separate and discrete industry. 

208. The Commission should conclude that the HB industry is not similar to the retail and 

pharmacy industries.  

209. By its primary submission HABA alleges that there are “obvious similarities between 

businesses in the retail industry” and in the “pharmacy industry”.  It says so because it 

alleges: 

(a) businesses in both industries predominantly sell to consumers; 

 
182  See HABA’s submission to the AIRC dated July 2008: Subm—Hair & Beauty Aust  
183  Ibid at [20]. 
184  ARA submission 1 August 2008 PN 6.3 and 6.4:   Subm—Aust Retailers Assn 
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215. The evidence of Mr Akle was that his employees were vastly different from retail 

employees because of their qualification.190 

216. The evidence of Ms Maguire (called by the Unions but the owner and operator of a 

business) was that at her establishment the level of retail work was 5% or less.191 

217. The evidence of Ms Brookes (called by the Unions) was that 95% of her time was spent 

cutting and styling [as opposed to selling products].192 

218. Further Ms Brookes, when asked by Deputy President Asbury, confirmed that the products 

sold at her salon were “salon exclusive brands”, as opposed to “available in supermarkets 

and chemists”.193 

219. In his report Dr O’Brien identifies the relevant Australian and New Zealand standard 

industry classifications.  He identifies that the hair and beauty industry is classified as Hair 

and Beauty Services Class 9511 located in Division S (Other Services), Sub-Division 95 

(Personal and Other Services) and Group 951 (Personal Care Services).  In comparison he 

identifies that both retail and hospitality industries are classified as Anzsic divisions in their 

own right.  Namely Division G, Retail Trade and Division H, Accommodation and Food 

Services Respectively.194 

220. With respect to Division G Retail Trade, it is defined in the classification as “the retail 

trade division includes units mainly engaged in the purchased in or on-selling.  The 

Commission based buying and the Commission based selling of goods, without significant 

transformation, to the general public.195  There can be no doubt, on the evidence before the 

Commission, the businesses of which there is evidence are not “mainly engaged in the 

purchase and/or onselling of goods”. 

Alleged similarity by lease arrangements 

221. As set out above HABA submits that hair and beauty businesses are similar to retail and 

pharmacy businesses because they have similar “lease arrangements”.  The first and 

obvious deficiency with such a submission is that there is no evidence before the 

 
189  See transcript PN729. 
190  See transcript PN236. 
191  See transcript PN805. 
192  See transcript PN894. 
193  See transcript PN896. 
194  See Report of Associate Professor O’Brien at page 7 (under 1.1) 
195  See item 1 at pages 247 to 261. 
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the evidence that the sale of hair and beauty products is anything more than a 

supplementary and minor part of the business activities in the HB industry.  

230. Thirdly, HABA does not provide any basis to conclude that a reduction in Sunday and 

public holiday penalty rates will ameliorate competition between employers in the HB 

industry and those in the retail and pharmacy industries. HABA has not sought to draw a 

causal connection between market competition and how a wage cut could ameliorate such 

competition. HABA has failed to provide any financial modelling, estimates or evidence 

that could be used to support the purported connection between reduced Sunday and public 

holiday penalty rates and a more competitive market for HB industry employers.       

231. Fourthly, the Commission should not accept that any possible reduction in competition (the 

Unions don’t accept that the Commission can conclude that there is such a reduction) is 

relevant to the exercise of the Commission’s modern award powers. It is submitted that 

cutting wages by reducing penalty rates to grant a particular industry a competitive 

advantage does not arise as a consideration under the modern awards objective. Further, it 

is submitted that in any event, cutting wages by reducing penalty rates to grant the HB 

industry a competitive advantage should not be viewed as being “necessary” (as opposed to 

merely  desirable) within the meaning of s 138 of the FW Act.      

232. In summary, the fourth proposition should be rejected. 

Proposition 5: the Commission should not conclude that granting the variations would increase 
the number of apprentices in the industry which HABA claims declined because of the 2013 
Apprentices Decision 

233. In support of the proposed variations HABA claims that since the Modern Awards Review 

2012 – Apprentices Decision [2013] FWCFB 5411 (2013 Apprentices Decision) 

hairdressing apprenticeships have declined and that granting the proposed variations would 

potentially increase the number of  hairdressing apprenticeships in the HB industry.199  This 

claim should be rejected for the following reasons.  

234. Firstly, the claim that apprenticeships in the HB industry have declined because of the 2013 

Apprentices Decision and that the number of apprenticeships would increase if the 

proposed variations are granted is totally speculative and should be rejected. There is no 

tenable basis to conclude that any decline in apprenticeships in the HB industry has been 

caused by the decision. This is particularly so when it is appreciated that there has been an 

overall decline in apprenticeships across all industries from at least 2010 (see the table 

 
199  HABA’s submissions at [81]-[95]. 
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239. The situation in hairdressing is to be contrasted with a continuing decline in 

apprenticeships commencements for all types of apprentices from 2016 to 2018 across all 

industries. 

240. On the basis of the above the claim that there is a trend of a continuing decline in 

apprenticeships commencements in the HB industry is incorrect.  

241. Thirdly, HABA does not address the bigger picture regarding apprentices across the entire 

labour market. The table set out above indicates that there has been an overall decline in 

apprenticeship commencements since 2013. When this is taken into account it becomes 

apparent that the HB industry has more or less followed what has been a national trend of 

decline between 2013 and 2016, but that trend has not continued in the HB industry in 2017 

and in 2018 number in the HB industry have almost remained static. 

242. In summary, the Commission should reject the fifth proposition advanced by HABA. 

I.  THE APPLICATION OF THE CONSIDERATIONS IN SECTION 134(1) TO THE 
PROPOSED VARIATIONS 

243. The Unions make the submissions set out below in relation to each of the considerations in 

section 134(1) and in response to the submissions made by HABA. 

HABA’s claims about a fair safety net 

244. HABA submits that the current Sunday penalty rates cannot be considered fair for 

employers because many employers in the HB industry don’t have “… any capacity to 

avoid trading on a Sunday and the consequent exposure to costs of such trading.”202 The 

Unions refers to and repeat the submissions set out above at paragraphs 194 to 199. There 

is insufficient evidence before the Commission to make any findings as to the extent that 

businesses are required to open on Sundays. As such the Commission should reject 

HABA’s submission. To the extent that there is evidence it is against this submission, the 

Unions rely on the submissions set out above at paragraphs 194 to 199 above. 

245. HABA submits that some businesses in the industry feel pressure to trade on Sunday out of 

fear that they will lose clients to competitors who now trade on Sundays and “who, for 

various reasons, may not be paying penalty rates.” This submission should be rejected. 

Firstly, HABA refers to no evidence which supports this submission. Secondly, there is no 

 
202  HABA’s submissions at [111]. 
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merit in this submission. The Commission cannot be expected to make a policy decision 

based on speculation about the potentially unlawful conduct of others. 

246. HABA claims that market conditions are such that “many” employers must  now trade on 

Sundays in circumstances where it is not financially sensible to do so.203 This is disputed 

by the Unions. HABA refers to no evidence which supports this submission and as such it 

must be rejected. 

247. HABA submits that a relevant consideration is the “…significant competition from 

employers that do not pay penalty rates” and refers to businesses that do not employ any 

staff, utilise independent contractors and do not properly comply with their obligations 

under the HBI Award.204 This submission is misconceived.  Firstly, there is no evidence 

that could establish such “significant competition” from such businesses. Secondly, there is 

no merit in asking the Commission to grant the variations on the basis that there are some 

businesses that do not employ any staff. Thirdly, there is no merit in asking the 

Commission to grant the variations on the basis that some employers are not complying 

with their legal obligations. The Commission cannot be expected to make a policy decision 

based on speculation about the potentially unlawful conduct of others. 

248. HABA’s reliance on Horticulture Award 2010 [2017] FWCFB 3541 is misplaced.205 In this 

decision the Commission was not dealing with a “similar matter” as claimed by HABA. 

The Commission was dealing with a very different situation in which the Commission in 

considering whether to grant a variation (which would have provided overtime entitlements 

to casual employees) noted that it was likely that granting the variation would increase the 

competitive disadvantage faced by award-compliant employers.206 The present scenario sits 

in stark contrast. HABA is asking the Commission to remove lawful entitlements for the 

reason that some employers don’t pay those entitlements. 

HABA’s claims about a relevant safety net 

249. HABA submits that “…Sunday trading has become an increasingly prominent feature of 

the industry.”207 The Unions refer to and repeat the submissions set out above at 187 to 

193. That submission is not made out on the evidence. 

 
203  HABA’s submissions at [113]. 
204  HABA’s submissions at [116]. 
205  HABA’s submissions at [117]. 
206  At [750]. 
207  HABA’s submissions at [121]. 



 
 

50 

250. HABA submits that the finding in the Retail and Hospitality Penalty Rates Case that there 

was a reduction in the disutility suffered from Sunday work is relevant to this 

proceeding.208 For the reasons set out above at paragraphs 22 to 29 and 300 to 302 the 

Unions submit that it is not open to HABA to rely on any factual findings from the 

Hospitality and Retail Penalty Rates Decision.    

Section 134(1)(a) - relative living standards and the needs of the low paid 

251. This consideration requires the Commission to take into account the relative living 

standards and the needs of the low paid.  

252. It is not in dispute that at least “a portion of employees covered by the Award would fall 

within the scope of this benchmark”.209 It has been accepted that the needs of the low paid 

are relevant to the consideration of the appropriate level of penalty rates.210 

253. It is submitted that the Unions’ lay evidence demonstrates that the needs of the low paid 

will not be met by this application. The evidence establishes that reducing Sunday and 

public holiday rates will have a harmful impact on employees covered by the HB Award be 

detrimentally impacting their respective incomes, household budgets and their living 

expenses. The Unions’ lay evidence also establishes that there is a disutility caused by 

working on Sundays and public holidays. 

254. The Unions submit that the needs of the low paid will not be met if the proposed variations 

are granted. This factors weighs strongly against the proposed variations 

255. HABA fails to adequately address this key consideration.  

256. HABA submits that any negative impacts in relative living standards “… may be 

ameliorated through additional hours being provided to employees on a Sunday or Public 

Holiday, as a consequence of the reduced disincentive to engage employees on these 

days.”211 There are a number of problems with this proposition. 

257. Firstly, HABA has failed to establish an evidentiary basis to support the proposition that 

additional hours would be offered. 

258. Secondly, it is improbable that existing employees’ hours would rise sufficiently to offset 

the reduction in income caused by the penalty rate cuts. 
 

208  HABA’s submissions at [122]. 
209  HABA’s submissions at [125]. 
210  See Restaurant and Catering Association of Victoria [2014] FWCFB 1966 at [278]. 
211  HABA’s submissions at [126]. 
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259. Thirdly, even if it was accepted that in some workplaces additional hours were offered, this 

would do little to mitigate the adverse impacts on employees.  

260. An employee working additional hours on a Sunday at a reduced rate of pay in an attempt 

to make up for wages lost a result of the reductions is no solution to the hardship suffered 

by them – it simply means that the employee would be working more hours on a Sunday 

with the further resultant disutility that flows from this.  

261. Further, in any event, any additional hours will presumably be offered at peak trading 

times, which is more than likely the time the existing employee is already working.  

262. Finally, if other employees receive hours of work on a Sunday, the employee that has faced 

a reduction in their take home pay does not derive any benefit from this.  Plainly, even if 

the reductions in Sunday penalty rates do result in more hours of Sunday work being 

available, there is no necessity that those hours be provided to employees already working 

on a Sunday. 

263. HABA also submits that the Commission should grant the cuts because they were granted 

in the Retail and Hospitality Penalty Rates Decision and states “There is no distinguishing 

characteristic of employees in the hair and beauty industry which would warrant any 

greater weight being afforded to such factors so as to justify a divergent outcome. A 

consistent approach should be adopted across the relevantly similar sectors.”212 The 

Unions refer to and repeat the submissions set out at paragraphs 22 to 29 and 300 to 302 in 

relation to the Retail and Hospitality Penalty Rates Decision. Further and significantly, it is 

submitted that HABA’s submission is unsustainable in light of the evidence of Dr O’Brien 

which establishes fundamental differences between the HB industry and the retail and 

hospitality industries. 

264. HABA submits that if the Commission is concerned about the impacts of any of the 

proposed variations on the employees it could implement transitional arrangements.213 It is 

submitted that transitional arrangements can merely ameliorate the impacts (by delaying 

the impacts) of the immediate implementation of variations rather than remove the impact. 

In the present circumstances it is submitted that the proposed variations would not meet the 

modern awards objective and thus should be rejected.  

 
212  HABA’s submissions at [130]. 
213  HABA’s submissions at [131]. 
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Section 134(1)(b) – the need to encourage collective bargaining 

265. This consideration weighs in favour of refusing the proposed variations. The status quo is 

that any employers that wish to have alternative arrangements applicable to work 

performed on Sundays and public holidays are incentivised to engage in collective 

bargaining. 

Section 134(1)(c) – the need to promote social inclusion through increased workplace 
participation 

266. This consideration requires the Commission to take into account the need to promote social 

inclusion through increased workforce participation, which is a reference to higher 

employment. This objective is relevantly the same as s 284(1)(b) of the Minimum Wages 

Objective in Part 2-6, Division 2 of the FW Act. When considering the application of 

s 284(1)(b) of the FW Act, the Expert Panel “must form a view on the employment impacts 

of an increase in the national minimum wage and modern award minimum wages of the 

size that we have in mind and in the economic circumstances that we face”.214 

267. It is submitted that the Full Bench should undertake the same exercise when considering 

the impacts of the proposed variations. In this case HABA, contrary to its submission,215 

has failed to provide a sufficient evidentiary basis to support the suggestion that granting 

the variations will increase employment in the HB industry.  

268. On the material before the Commission the Commission should not be satisfied that this 

consideration weighs in favour of the proposed variations. The Unions refer to the 

submissions set out at paragraphs 291 to 306 which address the issue of lack of any 

evidence about positive employment effects. 

Section 134(1)(d) – the need to promote flexible modern work practices and the efficient and 
productive performance of work 

269. This consideration requires the Commission to take into account “the need to promote 

flexible modern work practices and the efficient and productive performance of work”. It is 

a neutral consideration in this context as the proposed variations, which are proposed cuts 

in penalty rates, naturally do not involve any “flexible modern work practices” or a 

proposal which could have any impact on the “efficient and productive performance of 

work.”  

 
214  2014-2015 Annual Wage Review, [52]. 
215  HABA’s submissions at [136]-[138] and [196]. 
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270. HABA seems to attempt to adopt the approach that was applied by the Commission in the 

Retail and Hospitality Penalty Rates Decision to this consideration.216 However, in truth 

the Commission in construing the provision concluded that the consideration was neutral to 

the proposed cuts to Sunday penalty rates and public holidays.217   

271. HABA’s submission that the proposed cuts will promote flexible modern work practices 

and  the efficient and productive performance of work is untenable and ought to be 

rejected.218 The matters relied on don’t engage the provision, and in any event there is 

insufficient evidence to support the contention.  

Section 134(1)(da) – the need to provide additional remuneration for prescribed matters 

272. This consideration requires the Commission to take into account the need to provide 

additional remuneration for employees working unsocial, irregular or unpredictable hours, 

or working weekends or public holidays. The need to provide additional remuneration in 

such cases arises from the disruptive and harmful effects of working at the times and in the 

circumstances identified in s 134(1)(da)(ii) and (iii). 

273. The Unions rely on their lay evidence which establishes that working on Sundays and 

public holidays has a detrimental effect on the social, community and family lives of 

employees and their families. 

274. The Unions submit that the need to provide additional remuneration as mandated by the 

consideration will not be met if the proposed variations are granted. This factor weighs 

strongly against the proposed variations 

275. HABA fails to adequately address this key consideration.  

276. HABA makes the appropriate concession that the minimum rates in the HB Award do not 

already compensate employees working on weekends or pubic holidays but then proceeds 

to argue that it is relevant that there are terms of the award which operate to minimise the 

incidence of Sunday work219 and a statutory right to refuse to work on public holidays on 

reasonable grounds.220 These provisions are irrelevant to the consideration called for by s 

134(da).  

 
216  HABA’s submissions at [163]. 
217  For example see Retail and Hospitality Penalty Rates Decision at [1373]. 
218  HABA’s submissions at [171] and [198]. 
219  HABA’s submissions at [145]-[153]. 
220  HABA’s submissions at [187]. 
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277. HABA submits that “… it is very common in industry for employee preferences regarding 

the working of Sunday to be taken into consideration in the setting of roster 

arrangement.”221  HABA also submits that some businesses in the HB industry are required 

by the terms of the HB industry to trade on public holidays.222 There is no evidence to 

support either of these contentions. In any event, it is not to the consideration called for by 

s 134(da).  

278. HABA submits that weekend work is a common feature of the HB industry.223 This is 

disputed by the Unions. The Unions refer to and repeat the submissions set out above at 

paragraphs 187 to 193. 

279. HABA’s attempt to rely on the factual finding regarding the disutility of Sunday work in 

the retail and hospitality industries as observed in the Retail and Hospitality Penalty Rates 

Decision in support of this consideration is opposed for the reasons set out above at [26] to 

[34].224 

280. HABA’s reliance on the fact that even if Sunday and public holiday penalty rates were 

reduced employees working on a Sundays would still receive some additional remuneration 

is misguided.225 The consideration requires the consideration of the need for additional 

remuneration for such work and as such what is fair and reasonable. 

281. HABA claims that if Sunday penalty rates were reduced this would be a factor supporting 

the proportionate reduction of public holiday penalty rates.226 This submission falls outside 

of the matters that fall for consideration under s 134(da) and in any event should be 

rejected. Further, the Unions rely on the submissions at paragraphs 315 to 321. 

Section 134(1)(e) – equal remuneration 

282. It is common ground that this is a neutral consideration.227  

 
221  HABA’s submissions at [154]. 
222  HABA’s submissions at [192]. 
223  HABA’s submissions at [155]. 
224  HABA’s submissions at [159]. 
225  HABA’s submissions at [160] and [183]. 
226  HABA’s submissions at [186]. 
227  HABA’s submissions at [161] and [206]. 
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Section 134(1)(f) – impact on business, including on employment costs and the regulatory 
business 

283. This consideration requires the Commission to take into account the likely impact of the 

exercise of modern award powers on business, including productivity and employment 

costs.  

284. There is no evidence to support the proposition that businesses in the HB industry are 

suffering productivity problems or high employment costs at all, let alone that they are 

attributable to higher Sunday and public holiday penalty rates. As explained above at 

paragraphs 187 to 193 a deficiency in HABA’s case is the extent and prevalence of Sunday 

and public holiday work in the HB industry. As such this consideration is a neutral 

consideration. 

285. HABA’s submits that granting the proposed variations will reduce employer costs.228 The 

Unions accept the proposition that reducing a rate of pay which is otherwise payable will 

mean that the costs that an employer would otherwise incur are reduced but HABA has 

failed to adduce sufficient evidence to support its contentions about the extent and 

prevalence of Sunday and public holiday work in the HB industry. As such there is an 

insufficient evidentiary basis for the Commission to conclude that this impact on business 

arising from reduced Sunday and public holiday penalty rates would be of any significance. 

286. HABA submits that the proposed cuts will lead to productivity gains.229 HABA’s 

submission misconstrues the meaning of productivity. Thus HABA’s submission should be 

rejected.  

287. Furthermore, it should be taken into account that granting the proposed variations could 

exacerbate the skills shortage that the Australian government has recognised in the labour 

market for hairdressers230 by making the occupation even less attractive to employees.  

This would be a detrimental impact on business and thus ought to be taken into account.  

Section 134(1)(g) – simple and easy to understand modern award system 

288. It is common ground that this is a neutral consideration in relation to the proposed cuts to 

Sunday penalty rates.231  

 
228  HABA’s submissions at [166]. 
229  HABA’s submissions at [167] and [168]. 
230  See annexure KB-1 to the witness statement of Kate Brandreth. 
231  HABA’s submissions at [173]. 
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289. In relation to the proposed cuts to penalty rates makes an internally inconsistent submission 

that “This is a neutral consideration, save that if [sic] favours varying the public holiday 

rates at the same time as the Sunday rates.”232 The Unions submit that it is a neutral 

consideration. 

Section 134(1)(h) – impact on employment growth, inflation et cetera 

290. For the reasons stated below, HABA has failed to provide a factual basis which would 

permit any conclusions that granting the proposed variations would have any positive 

employment effect on the HB industry let alone on the “national economy.” 

There is no evidence that a reduction in penalty rates will result in any positive employment 
effects 

291. There is no evidentiary basis to conclude as HABA asserts that a reduction in penalty rates 

will produce ‘some positive employment effects’ (see [135] of HABA’s primary 

submissions and paragraph [108] of HABA’s reply submissions).  To conclude otherwise, 

on the evidence before the Commission, would be erroneous for the following reasons. 

No expert or other documentary evidence 

292. HABA has not called, or sought to rely upon, any expert evidence (from a labour 

economist, economist or any other expert), to support its assertion that a reduction in 

penalty rates will have ‘some positive employment effects’. 

293. HABA has not tendered, or sought to rely upon, any academic reports, publications or 

journal articles in support of its assertion that a reduction in penalty rates will have ‘some 

positive employment effects’. 

294. HABA has not tendered, or sought to rely upon, any other documents or publications to 

support its assertion.  For example, in the Hospitality and Retail Penalty Rates Decision the 

applicants tendered, against objection, the report of the Productivity Commission Final 

Report (2015).  Some regard was had to that report by the Commission in the Hospitality 

and Retail Penalty Rates Decision in conclusions about the employment effects of penalty 

rate cuts.233  That report was not sought to be tendered, or relied upon, in this hearing.  No 

regard should be had to that report now.  Had it of been sought to be tendered the Unions 

would have opposed its tender and if unsuccessful led evidence to undermine its findings 

and/or sought to cross-examine its authors. Further, and in any event, HABA has made no 

 
232  HABA’s submissions at [207]. 
233  [2017] FWCFB 1001 at [689]. 
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submission as to how conclusions of the Productivity Commission in respect of an 

unskilled workforce in the hospitality and retail sectors should be applied to the skilled 

workforce in the hair and beauty industry. 

295. HABA has led no evidence of the effect of reduction in penalty rates as a result of the 

Hospitality and Retail Penalty Rates Decision.  HABA asserts in this case that its industry 

is relevantly similar to the retail and pharmacy industry.  It had the ability to conduct a 

natural experiment measuring the employment effect of the reduction in penalty rates of the 

retail and pharmacy industry.  It led no such evidence. 

296. Whilst HABA asserted and “reserves its right to rely on any additional findings and/or 

reasoning if such matters become relevant in the proceedings” from the Hospitality and 

Retail Penalty Rates Decision, they at no stage despite numerous requests identified with 

any precision which of the 2084 paragraphs or 550 pages of the Hospitality and Retail 

Penalty Rates Decision they sought to rely upon.  The detail of the requests for clarification 

and the refusal to provide specificity is set out below.  In those circumstances it would be a 

serious denial of procedural fairness to permit HABA to rely on any specific findings or 

evidentiary conclusions reached in the Hospitality and Retail Penalty Rates Decision.   

297. Further, even if, against the submission of the Unions, the Commission were to have some 

regard to conclusions reached in the Hospitality and Retail Penalty Rates Decision, HABA 

has led no evidence to explain how findings in respect of an unskilled workforce (in retail 

and hospitality) should be equally applied to the skilled workforce in the hair and beauty 

industry. 

The decision to call no evidence is to be understood as a conscious and deliberate decision 

298. As set out above (see the legislative scheme and applicable principles) the party seeking to 

vary a modern award in the context of a review must advance a merit argument in support 

of the supposed variation.  Where a significant change is proposed it must be supported by 

a submission which addresses the relevant legislative provisions and be accompanied by 

probative evidence properly directed to demonstrating the facts supporting the proposed 

variation.  So much should have been clear to HABA.   

299. Further, the detailed expert evidence led in the hospitality and retail penalty rates matter 

should have made clear to HABA the need for, and type of, expert evidence to constitute 

“probative evidence properly directed to demonstrating the facts supporting the proposed 

variation”.  Despite all of that HABA called no such evidence.   
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300. In respect of HABA’s intention to rely upon matters contained within the Hospitality and 

Retail Penalty Rates Decision the following exchange precludes HABA from relying on 

any specific evidence or finding: 

(a) by correspondence dated 29 March 2018 the SDA complained about HABA’s 

assertion that the Commission could ‘have regard to the evidence adduced in [the 

Hospitality and Retail Penalty Rates matter] those proceedings and the finding and 

reasoning contained in previous decisions.  The SDA sought HABA “identify the 

‘evidence adduced in those proceedings’ and the ‘finding and reasoning contained 

in previous decisions’ that HABA proposes to rely on in support of its case”; 

(b) on 21 May 2018 the SDA wrote to HABA’s representatives confirming that it had 

still received no response to the above request; 

(c) on 23 May 2018 HABA’s representatives responded to the above requests by 

stating “HABA’s written submissions identify the findings and reasoning contained 

in previous decisions in the context of the penalty rates common issues proceedings 

upon which is [sic] seeks to rely.  HABA reserves its right to rely on any additional 

findings and/or reasoning if such matters become relevant in the proceedings …; 

(d) on 28 May 2018 SDA again wrote to HABA’s representative stating: 

“We confirm that we wrote you on 29 March 2018 and asked you 
to advise us of the ‘evidence adduced in these proceedings’ and 
the ‘finding and reasoning contained in previous decision’ that 
HABA proposes to rely on in support of its application.  We have 
been seeking this information to ensure that we are not denied a 
fair opportunity to defend your application.  That information is 
not, or not sufficiently, contained in the comprehensive written 
submissions of March 14, 2018. 
The response provided does not adequately address the issues 
raised.  Furthermore, it has now exacerbated the problem by 
saying that ‘HABA reserves its right to rely on any additional 
findings and/or reasoning if such matters become relevant in the 
proceedings (e.g. in response to any respondent party’s case or 
matters raised by the Commission).  In the circumstances the case 
put against us remains unclear to us.  Your client is the proponent 
for change to the award and is required to clearly set out the case it 
proposes to make.  We put you on notice that given the manner in 
which you have responded to our request we reserve our rights: 
• to object to HABA tendering any evidence which we have not 

been properly put on notice about; 
• to object to HABA relying on evidentiary findings in previous 

cases; 
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• to object to HABA making any submissions which had not 
been appropriately foreshadowed with us; 

• to object to HABA leading evidence in reply which is not 
properly evidence in reply or to have been led in chief; 

• to seek leave to adduce supplementary evidence; 
… 

(e) the letter of 28 May also identified that HABA was wrong to describe the 

Hospitality and Retail Penalty Rates Decision as decided as a “common issue”.  It 

explained the review of penalty rates in the hospitality and retail sectors was dealt 

with in the award stage of the review (see [2017] FWCFB 1001 at [4]).  

Accordingly, any suggestion that the review was dealt with as a common issue is 

incorrect.  And secondly the letter identified that it would not be appropriate, fair or 

proper to ask the Full Bench in this proceeding to apply the factual findings of the 

different penalty rates Full Bench to this proceeding.  The Full Bench must hear and 

evaluate the evidence before it. 

301. In all of those circumstances HABA was on notice that it was required to specify with 

precision the findings or evidence that it sought to rely upon.  It was required to do that so 

as to give the unions a fair opportunity to defend the application.  Despite that notice 

HABA made a deliberate decision not to identify any particular finding or evidence that it 

sought to rely upon.  It is now precluded from seeking to tender or rely upon particular 

evidence from the Hospitality and Retail Penalty Rates Decision. 

302. Further, and in any event, HABA has made no submission as to how findings and evidence 

in respect of an unskilled workforce in the hospitality and retail sectors should be applied to 

the skilled workforce in the hair and beauty industry. 

HABA’s lay evidence does not provide a proper basis to conclude that a reduction in penalty 
rates would have some positive employment effects 

303. The lay evidence before the Commission does not provide a proper basis for the 

Commission to conclude that a reduction in penalty rates would lead to some positive 

employment effects in the hair and beauty industry.  

304. Firstly, by its primary submissions HABA concedes that the “employer perceptions or 

intentions” of its witnesses “may inevitably be somewhat speculative”.234   

 
234  See HABA primary submissions at [138]. 
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305. Secondly, the evidence of HABA’s witnesses was indeed “speculative” and does not 

sufficiently found a conclusion of any positive employment effects.  The evidence is 

relevantly as follows: 

(a) Mr Akle firstly conceded that he had not worked out the labour cost attributable to 

penalty rates under the existing rates or under the rates proposed by the HABA 

application.235  Secondly, Mr Akle accepted that one of the significant factors in 

determining whether to open on a Sunday was the level of demand.236 Thirdly, Mr 

Akle accepted that he had not had discussions with employees about a reduction in 

rates on public holidays because that would be “premature”237 and he had not 

discussed changes with employees because he ‘hadn’t made the decision to open on 

Sundays yet.’238  He accepted that opening on Sundays ‘may or may not happen.239 

Fourthly, it could not be safely concluded on his evidence that even if he opened on 

Sunday it would follow that new employment would be created. The Commission 

could not safely conclude, in those circumstances, that a reduction in penalty rates 

would lead to any employment effect at the salons operated by Mr Akle. 

(b) Mr Thatcher’s evidence was that even if there was a reduction in penalty rates those 

penalty rates would be maintained for existing staff.240  Though he sought to resile 

from that to some degree and later stated that only ‘good performers’ would have 

their penalty rates maintained.241  If rates were maintained any labour cost saving 

would be reduced and so would any alleged employment effect. Secondly Mr 

Thatcher conceded that extended trading hours (as the result of any reduction in 

penalty rates) was just a possibility at the moment because he would still have to do 

that analysis.  Thirdly, it could not be safely concluded on his evidence that even if 

he opened on Sunday it would follow that new employment would be created. In 

those circumstances the Commission could not safely draw the conclusion that a 

reduction in penalty rates would lead to increased employment at the salons 

operated by Mr Thatcher. 

 
235  See transcript PN249-PN254. 
236  See transcript PN245-PN246. 
237  See transcript PN269. 
238  See transcript PN243. 
239  See transcript PN244. 
240  See transcript PN471. 
241  See transcript PN491-PN496. 
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(c) Mr Downs in his evidence accepted that any decision as to increased trading hours 

would have regard to the significant factor of demand.242 Mr Downs gave evidence 

that the salons’ actual opening hours on Sundays are determined by customer 

demand on a given day, presently the Salons commonly close early at around 

3:00pm243 and if the demand is there the salons will remain open past the advertised 

close time of 4:00pm.244 Further, it could not be safely concluded on his evidence 

that even if he opened on Sunday it would follow that new employment would be 

created. 

(d) Ms Richter accepted that the decision to increase trading hours was affected by the 

significant factor of demand245 and that any such decision was not yet a definite 

decision.  Again, and in any event, it could not be safely concluded on her evidence 

that even if she opened on Sunday it would follow that new employment would be 

created. Again in the circumstances the Commission cannot safely conclude that a 

reduction in penalty rates would lead to increased employment at salons operated by 

Ms Richter. 

(e) Further the Commission could not reliably conclude more generally that any 

increased trading hours would lead to additional employment rather than further 

hours for existing staff.  

(f) It should also be noted that Ms Maguire, who gave evidence for the Unions, was an 

employer.  Ms Maguire was asked “If there was to be a change or reduction in 

penalty rates as a result of this application would that change your decision not to 

open on a Sunday or a public holiday?”246  Ms Maguire answered “No.  I still don’t 

believe – I would not open on a Sunday or a public holiday.  I don’t believe you 

should work on a Sunday or a public holiday.  I think it’s family time.  So it hasn’t 

changed”.247 

(g) Even allowing for the concession by HABA that the evidence of its witnesses is 

“somewhat speculative”, the Unions further submit that there is no reliable basis 

upon which to conclude that the evidence of those four witnesses is representative 

of other employers in the industry.  Indeed the evidence of Ms Maguire is directly 

 
242  See transcript PN692. 
243  PN697. 
244  PN704. 
245  PN1037. 
246  See transcript PN814. 
247  See transcript PN814. 
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inconsistent with the proposition that a reduction in penalty rates would lead to 

‘some positive employment effects’. 

Conclusion on lack of evidence about employment effect 

306. For all of the reasons set out above the Unions submit that there is no evidentiary basis 

upon which to conclude that a reduction in penalty rates would have some positive 

employment effects.  The Unions submit to conclude otherwise would be erroneous. 

The skills shortage in the HB industry 

307. Furthermore, it should be taken into account that granting the proposed variations could 

exacerbate the skills shortage that the Australian government has recognised in the labour 

market for hairdressers248 by making the occupation even less attractive to employees.  

This would be a detrimental impact on business and thus ought to be taken into account. 

Summary on the considerations in section 134(1) 

308. In summary, it is submitted that the reposed variations are not necessary to meet the 

modern awards objective and should be rejected.  

J. THE LACK OF EVIDENCE SUPPORTING THE CUTS TO PUBLIC HOLIDAY 
PENALTY RATES 

309. In respect of HABA’s proposed cuts to public holiday penalty rates, it is significant that 

HABA has failed to adduce probative evidence properly directed towards demonstrating 

the facts relied upon in support of this significant change. That is properly directed to 

public holidays. Notably, not a single HABA witness gave evidence indicating that if the 

cut to public holiday penalty rates was granted their business would do anything differently 

in respect of public holidays. That type of evidence, such as it was, was directed to Sunday 

trading. 

310. Mr Thatcher gave evidence that his salons open on some public holidays.249 Mr Thatcher 

did not give any evidence that if the proposed reduction in public holiday penalty rates was 

granted his business would do anything different in respect of public holidays.  

311. Mr Akle gave evidence that his Parramatta salon (one of his three salons) opens on Easter 

Saturday but otherwise his salons closed on public holidays.250 Mr Akle did not give any 

 
248  See items 5 to 13. 
249  Thatcher Statement, [14] and [19]. 
250  PN72. 
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evidence that if the proposed reduction in public holiday penalty rates was granted his 

business would do anything different in respect of public holidays.  

312. Mr Downs gave evidence that his Salons do not open on public holidays.251 Mr Downs did 

not give any evidence that if the proposed reduction in public holiday penalty rates was 

granted his business would do anything different in respect of public holidays.  

313. Ms Richter gave evidence that her salon does not open on public holidays.252 Ms Richter 

did not give any evidence that if the proposed reduction in public holiday penalty rates was 

granted her business would do anything different in respect of public holidays.  

314. As set out above there was no further expert or documentary evidence called by HABA. 

The claim with respect to public holidays is attended with the deficiencies outlined in the 

submissions above, but has the further significant problem of having no evidence at all 

addressing the impact of the change sought or how it is necessary to give effect to the 

Modern Awards Objective. The proposed cuts to public holiday penalty rates ought be 

rejected.  

K. HABA’s ALTERNATIVE POSITION AND CASUAL EMPLOYEES 

315. By its alternative claim HABA seeks to: 

(a) cut Sunday penalty rates for casuals to 175% of the ordinary hourly rate (inclusive 

of a casual loading); and 

(b) retain the public holiday penalty rates for casuals at 250% of the ordinary hourly 

rate (inclusive of a casual loading). 

316. The Unions oppose the proposed reduction of Sunday and public holiday penalty rates for 

casual employees for the same reasons relied on in relation to permanent employees. 

317. As the Union’s understand this position it is related to casual employees effectively only 

being entitled to the casual loading from Monday to Friday.  

318. By operation of clause 13.2 a casual employee is entitled to an additional 25% of the 

ordinary rate for all work between 7am and 9pm Monday to Friday. However, a casual 

employee working on a Sunday is only entitled to an additional loading of 100% of the 

ordinary rate. By way of example:  
 

251  Downs Statement, [13], [16], [19], [22]. 
252  Richter Statement, [7]. 
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(a) a level 3 adult employee will presently receive a normal hourly rate of $22.70; 

(b) a casual level 3 adult employee working between 7am and 9pm Monday to Friday 

will receive $28.38 (being $22.70 + 25%); 

(c) a casual level 3 adult employee working on Sunday will receive $45.40 (being 2 x 

$22.70 and not 2 x $28.38). 

319. If the Sunday penalty rate is reduced in accordance with HABA’s primary application, the 

difference (for a casual employee) between the Monday to Friday rate and the Sunday rate 

becomes significantly smaller. By way of example:  

(a) a level 3 adult employee will presently receive a normal hourly rate of $22.70; 

(b) a casual level 3 adult employee working between 7am and 9pm Monday to Friday 

will receive $28.38 (being $22.70 + 25%); 

(c) a casual level 3 adult employee working on Sunday will receive $45.40 (being 2 x 

$22.70 and not 2 x $28.38). 

(d) under the primary HABA cuts to Sunday penalty rates a casual level 3 working on a 

Sunday will receive $34.05 (being 1.5 x $22.70 and not 1.5 x $28.38). 

(e) the casual employee’s ‘additional remuneration' for working on the Sunday will 

now be $5.67 (being the difference between $28.38 (their Monday to Friday rate) 

and $34.05 (their Sunday rate); 

(f) in contrast, under the existing award the employee’s ‘additional remuneration' for 

working on the Sunday is $17.02 (being the difference between $28.38 (their 

Monday to Friday rate) and $45.40 (their Sunday rate). 

320. This is relevant to, at least, s 134(1)(da). That subsection provides that the Commission 

must ensure that Modern Awards, together with the NES, provide a fair and relevant 

minimum safety net of terms and conditions taking into account … the need to provide 

additional remuneration for employees working on weekends. The additional remuneration 

of $5.67 is not consistent with a fair and relevant minimum safety net of terms and 

conditions taking into account … the need to provide additional remuneration for casual 

employees working on Sundays. 
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321. In the Retail and Hospitality Penalty Rates Decision the Full Bench concluded that the 

casual loading should be added to the Sunday penalty rate when calculating the Sunday rate 

for casual employees.253 This was consistent with the principle that the rate of pay for a 

casual employee is always 25 percentage points above the rate of pay for non-casual 

employees. HABA does not address, given purported adoption of the Retail and Hospitality 

Penalty Rates Decision, why that approach should not be applied here. In the HBI Award 

an adult level 3 employee working on a Sunday will receive $45.40, an adult level 3 casual 

employee working on a Sunday will also receive $45.40.  

L. CONCLUSION 

322. The Unions submit that the Commission should not grant the variations. HABA has failed 

to establish that the variations are necessary (not merely “desirable”) to achieve the modern 

awards objective. The modern awards objective will not be met by varying the HBI Award. 

323. HABA has failed to advance a proper evidentiary case and argument in support of its 

proposed variations. It is submitted that HABA’s evidence does not establish the necessity 

for change or the evidentiary matters that would lay the foundation for HABA’s purported 

merit argument.  

324. In the event that the Commission grants the variations, contrary to the submissions set out 

above, the Unions seek to be heard on any transitional arrangements. 

5 September 2019 

 C W DOWLING SC 

Y BAKRI 

 

 
253  See [2017] FWCFB 1001 at [1715]. Note also in 4 yearly review of modern awards—Group 4—Social, 

Community, Home Care and Disability Services Industry Award 2010—Substantive claims, [2019] 
FWCFB 6067, 2 September 2019, per Ross J, Clancy DP and Lee C the Full Bench of the Commission 
accepted that the approach whereby the rate of pay for a casual employee is always 25 percentage 
points above the rate of pay for non-casual employees had been adopted as a matter of ‘sound 
industrial principle’ (see [151]-[153]). In the HBI Award that principle does not apply. An adult level 1 
employee working on a Sunday will receive $42.82, a casual adult level 1 employee working on a 
Sunday will also receive $42.82. 
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