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Introductory Issues 
 

1. The Construction, Forestry, Maritime, Mining and Energy Union – The Maritime 

Union of Australia Division (MUA) proposes that the Ports, Harbours and 

Enclosed Water Vessels Award 2010 (Ports Award) and the Marine Tourism and 

Charter Vessels Award 2010 (Marine Tourism Award) be varied to include a new 

clause directed at overtime entitlements for casual employees.1  

2. According to the MUA Submission, the proposed clause ‘seeks to clarify’ the 

entitlement of casual employees to overtime payment and ‘is consistent with 

the current terms of the award’.  

The MUA proposed clause should be declined 

3. This AFEI/BIA/AMPTO submission shows the reasons why the MUA proposed 

clause should be declined. Those reasons, succinctly stated for the purpose of 

this introduction, are these: 

o Each award is clear on the subject of the entitlement of overtime for casual 

employees and so there is no necessity or utility in varying the awards,  

o The proposed clause will compound upon the casual loading and therefore  

it is not consistent with current terms, 

o An increase in employment costs is the likely (if not inevitable) impact of 

the proposed clause. 

Suggestion the awards might be unclear 

4. The possibility that these two awards are unclear with regard to the overtime 

entitlement of casual employees arises because each award is identified on a list 

of awards which may contain ambiguity about if, when and at what rate casuals 

may be entitled to overtime.2  

5. The Marine Tourism Award is identified in that list as being potentially unclear 

in respect of only one matter: 

o When overtime commences.3 

  

                                                 
1 MUA Submiss ion, [11], [14] 
2 Statement [2017] FWCFB 6417, [4], Attachment A 
3 Statement [2017] FWCFB 6417, Attachment A. 
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6. The Ports Award is identified in that list as being potentially unclear in respect 

of three matters:  

o Whether overtime is payable to casuals  

o When overtime commences 

o The rate at which overtime is payable.4   

The list in context 

7. It will assist to understand that list in its proper context. The list identifies awards 

in which there is ‘potential ambiguity’ as to the particular entitlements.5  The list 

is not, and does not purport to be, conclusive about those issues.   

8. In AFEI/BIA/AMPTO’s submission, a close analysis of the Ports Award and the 

Marine Tourism Award reveals that each award is clear with respect to the 

particular identified issues and therefore there is no necessity for, or utility in, 

variation to the awards.   

Order of this submission 

9. This submission is ordered as follows: 

o Paragraphs 10 to 33 (at pages 3 to 7) address matters regarding the Ports 

Award including that the MUA proposed clause is not consistent with the 

current terms of that award. 

o Paragraphs 34 to 55 (at pages 7 to 10) address matters regarding the 

Marine Tourism Award including that the MUA proposed clause is not 

consistent with the current terms of that award. 

o Paragraphs 56 to 59 (at page 11) highlight that the MUA proposed clause 

is not consistent with the Full Bench approach to overtime entitlements 

for casual employees in 4 yearly review of modern awards – Casual 

employment and Part-time employment [2017] FWCFB 3541 (5 July 2017). 

 

  

                                                 
4 Statement [2017] FWCFB 6417, Attachment A. 
5  Statement [2017] FWCFB 6417, [4] 
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Ports Award Is Clear About the Overtime 
Entitlement for Casuals 

10. Clause 10.1(a) of the Ports Award is significant as it nominates full-time, part-

time, and casual employment as the three categories of employment 

contemplated by the award.  The clause reads: 

(a) Employees will be employed in one of the following categories: 

(i)    full-time employees; 

(ii)   part-time employees; or 

(iii)  casual employees. 

11. The entitlement of employees to be paid for overtime hours is expressed at 

clause 20.1 which reads: 

20.1  Employees will be entitled to be paid: 

(a) a loading of 50% of the ordinary hourly base rate of pay for 
the first three hours, and 100% of the ordinary hourly base rate 

of pay thereafter for any time worked outside of ordinary hours 
on a Monday to Friday, except for public holidays; 

(b) a loading of 50% of the ordinary hourly base rate of pay for 
all ordinary hours and overtime worked between midnight 

Friday and midnight Saturday; and 

(c) a minimum of four hours if recalled to work overtime after 

leaving the employer’s premises. 

(underlining for emphasis) 

12. It is readily apparent from the prefatory words ‘Employees will be entitled to be 

paid …’ that the overtime entitlement embraces all three of the employment 

categories.  

13. As none of the categories is excluded, the overtime entitlement is capable of 

applying to any employee. It follows that casual employees are entitled to 

overtime payments in the same circumstances that attract overtime for the 

other two categories of employment. 

14. Therefore, the Ports Award is clear as to the overtime entitlement for casual 

employees.    
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Ports Award Is Clear About the Overtime Rate for 
Casuals 

15. Clause 20.1(a)-(b) (reproduced at [11] above) of the Ports Award provides the 

method for calculating payment for overtime hours.  It is clear from this clause 

that the casual loading is not relevant to the calculation of a casual employee’s 

overtime payment. 

16. While the position is sufficiently clear from clause 20.1(a)-(b), if a further source 

were needed to demonstrate this, it is found at clause 10.3(b) of the current 

award. That clause provides: 

A casual employee working within the ordinary hours of work pursuant to clause 

18 will be paid per hour for the work performed plus 25% loading which 

incorporates the casual employees’ entitlements to annual leave, annual leave 

loading and any other rates and allowances contained in this award except 

overtime and shift allowances. (underlining for emphasis) 

 
17. It can be seen from clause 10.3(b) that it is concerned with the rate of pay of a 

casual employee for work ‘within the ordinary hours.’  The clause directs the 

casual loading towards ordinary hours and effectively limits the extent to which 

the casual loading is taken into account for the purposes of calculating payment.    

18. The clause reflects the recurring theme in the award that only ordinary hours  

attract the casual loading, not overtime hours.  

19. Clause 6.5(b)(i) of the exposure draft also reflects this theme because it similarly 

confines the casual loading to ordinary hours of work:  That clause reads: 

For each ordinary hour worked, a casual employee must be paid: 

 the ordinary hourly rate; and 

 a loading of 25% of the ordinary hourly rate, 
 

for the classification in which they are employed. 
 

(underlining for emphasis) 

20. Therefore, the Ports Award is clear as to the rate at which overtime is payable 

for casual employees.  
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Ports Award Is Clear About When Overtime 
Commences 

21. As to when overtime commences for a casual, the answer is readily available 

from clause 18.2 of the current award which reads: ‘Ordinary hours may be 

worked between 6.00 am and 6.00 pm for up to eight hours per day, Monday to 

Friday’.    

22. It is clear from this clause that overtime will commence: 

o As soon as the casual employee works beyond 6.00pm (or at the start of 

any work before 6.00am), 

o As soon as the casual employee works beyond the eighth hour of work on 

any day Monday to Friday - this is so even if the work beyond the eighth 

hour occurs within the 6.00 am – 6.00 pm span. 

23. Therefore, the Ports Award is clear as to when overtime commences for casual 

employees.   

 

MUA Proposed Clause Is Not Consistent with 
Current Terms 

24. It is convenient to revisit the MUA proposed clause for the Ports Award. The 

proposed clause reads: 

A casual employee working outside the span of ordinary hours of 

work in clause 7.2 is entitled to be paid the overtime rates in 

accordance with clause 12.2 plus a 25% loading.6 

25. The latter part of the clause consists of the phrase ‘plus a 25% loading’.  This 

phrase operates directly upon overtime rates referenced in the first part of the 

clause i.e. overtime rates established by clause 12.2.  The inevitable result of the 

proposed clause is that those overtime rates are increased by a further 25%.   

26. The MUA proposed clause stands in contrast to the current terms of Ports Award 

insofar as that award does not require the overtime rate to be inflated by a 

further loading.   Under the current terms, the casual loading applies to ordinary 

hours only; consequently, that loading is not a relevant consideration in the 

calculation of overtime for casuals.  

                                                 
6 MUA Submission, [14]. For convenience, the proposed clause i s presented in this AFEI/BIA submission without 

the marked up format of the variation as  presented in the MUA Submiss ion. 
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27. Clauses 20.1 and 10.3(b) of the current award provide additional buttress 

against the inclusion of the casual loading in the overtime calculation.  These 

clauses operate to confine the casual loading to ordinary hours - the casual 

loading is effectively isolated from overtime. 

28. Comparative calculations in the following table illuminate the difference 

between the current terms and the MUA proposed clause, and reveal that the 

proposed clause will result in monetary outcomes substantially greater than the 

current award.  

29. For the purposes of the comparative calculations, the ordinary hourly rate for 

the award classification ‘Master’ is used – this is currently $25.81 per hour.7 

Current MUA proposal 

Hourly rate for the first three hours  

of overtime on a weekday: 

$25.81 x 1.5 = $38.72 

Hourly rate after three hours 

overtime: 

$25.81 x 2 = $51.62 

If four hours worked on a weekday, 

total overtime payment is:  

(3 x $38.72) + (1 x $51.62) = $168.78 

Hourly rate for the first three hours  

of overtime on a weekday: 

($25.81 x 1.5) x 1.25 = $48.40 

Hourly rate after three hours 

overtime: 

($25.81 x 2) x 1.25 = $64.52 

If four hours worked on a weekday, 

total overtime payment is: 

(3 x $48.40) + (1 x $64.52) = $209.72 

 

 

  

                                                 
7 Clause 13.1 provides minimum weekly rate of $980.90 for classification Master. $980.90 divided by 38 is  

$25.8131579 or $25.81 (rounded). See also Exposure draft at table A.2.1 at p.41 which sets out hourly rates .  
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Summary 

30. The Ports Award does not exclude casual employees from the entitlement to be 

paid overtime.   

31. The Ports Award is clear about: 

o The entitlement of casual employees to qualify for overtime, 

o The rate at which overtime is payable to the casual employee, 

o The point at which the casual commences overtime. 

32. The MUA proposed clause should be declined as it is an unjustified departure 

from the current terms regarding the calculation of overtime payment for casual 

employees. 

33. In any event, there is no necessity for, or utility in, any variation because the 

Ports Award is clear in these matters. 

 

Marine Tourism Award Is Clear About Overtime 
Commencement 

34. With regard to the exposure draft associated with the Marine Tourism Award,8 

the MUA propose a new clause in the following terms:  

A casual Overnight Charter employee working outside the span of 

ordinary hours of work in clause 8.3 will be entitled to be paid the 

overtime rates in accordance with 13.2 plus a 25% loading.9 

35. It is noted that the MUA proposed clause is confined to the Overnight Charter 

category and therefore does not affect the Non-Overnight Charter category. 

36. It will assist to recall that the Marine Tourism Award is identified as being 

potentially unclear in respect of only one matter in relation to casual 

employment:  

o When overtime commences.10 

  

                                                 
8 Exposure draft – Marine Tourism and Charter Vessels  Award republ ished 13 February 2019 
9 MUA Submission, [11]. For convenience, the proposed clause i s presented in this AFEI/BIA submission without 

the marked up format of the variation as  presented in the MUA Submiss ion.  
10  Statement [2017] FWCFB 6417, Attachment A. 
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37. When the relevant provisions of the Marine Tourism Award are taken into 

consideration, the award reveals that it is not unclear about this matter.  The 

current terms which are relevant to this consideration are clause 10.3(a) 

(relevantly, the prefatory words of that clause) and clause 22.2. 

38. The prefatory words of clause 10.3(a) are: 

An Overnight Charter Employee or Non-Overnight Charter Employee 

may be engaged to work on a casual basis. 

39. Clause 22.2 provides: 

All time worked by Overnight Charter Employees in excess of: 

• 12 hours per day; 

• 20 days in a 28 day cycle, or 

• the average ordinary hours as per clause 20.3(a) , 
is overtime and must be paid at one and a half times the employee’s 

ordinary rate for the first two hours and double the ordinary rate 

thereafter calculated hourly.  

40. The prefatory words of clause 10.3(a) make clear that casual employment can 

be accommodated within the Overnight Charter Employee category i.e. such an 

employee ‘may be engaged to work on a casual basis’. It follows that casual 

employment is included in the term ‘Overnight Charter Employees’ at clause 

22.2. Thus, the combined effect of clause 10.3(a) and clause 22.2 is that 

engagement on a casual basis does not exclude the casual employee from 

overtime conditions. 

41. It is also apparent from clause 22.2 that working time will qualify as being 

overtime where that time is worked ‘in excess of’ any of the three scenarios 

contemplated at that clause.  That is to say, working time is overtime if that time: 

o Exceeds 12 hours per day; or  

o Exceeds 20 days in a 28 day cycle; or  

o Exceeds the average ordinary hours as per clause 20.3(a). 

42. Thus, the Marine Tourism Award is not unclear about this matter, and there is 

no need for variation.    

43. Even if a need for clarity could be shown, the MUA proposed clause is not a 

suitable remedial provision. This is so because the clause proposed is not 

consistent with current terms. This is most apparent from the difference 

between the current terms and the MUA proposed clause with regard to the 

causal loading in the calculation of overtime. 

  

http://awardviewer.fwo.gov.au/award/show/MA000093#P514_45538
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44. The effect of the current terms is that the casual loading is specific to ordinary 

hours of work and not overtime - so much is clear from clause 13.1 (c) and 

clause 22.2.    

45. In this regard, clause 22.2 draws attention to the fact that it is the ordinary rate 

that is taken into account in the calculation of the overtime rate, and thus the 

casual loading is not a relevant consideration in that calculation.   

46. Clarity is achieved by that part of clause 22.2 which states that overtime ‘must 

be paid at one and a half times the employee’s ordinary rate for the first two 

hours and double the ordinary rate thereafter calculated hourly’.  

(underlining for emphasis). 

47. Clause 13.1(c) reads: 

An Overnight Charter Employee employed on a casual basis will be 

paid at the rate of the daily rate plus 25% for all work performed 

within the ordinary hours of work prescribed by clause 20—

Ordinary hours of work and rostering. (underlining for emphasis) 

48. The effect of clause 13.1(c) is that the casual loading is confined to ordinary 

hours.  As with clause 10.3(b) of the Ports Award, clause 13.1(c) of the Marine 

Tourism Award limits the extent to which the casual loading is taken into 

account in the calculation of payment for time worked. The casual loading is 

effectively isolated from overtime.  

49. The phrase ‘plus a 25% loading’ appears in the latter part of the MUA proposed 

clause. This phrase operates directly upon the overtime rates referenced at the 

first part of the clause (i.e. overtime rates established by clause 13.2).  The 

inevitable result is that those overtime rates are increased by a further 25%.   

50. The following table illuminates the extent of the difference between the current 

terms and the MUA proposed clause and show that the compounding approach 

of the MUA proposed clause will result in monetary outcomes substantially 

greater than the current award.  

51. For the purposes of the comparative calculations, the minimum hourly rate for 

the award classification ‘Crew Level 1’ is used – this is currently $20.37 per 

hour.11 

  

                                                 
11 Source: Exposure draft – Marine Tourism and Charter Vessels Award republished 13 February 2019 at Schedule 

A1.1.1. 

http://awardviewer.fwo.gov.au/award/show/MA000093#P503_44593
http://awardviewer.fwo.gov.au/award/show/MA000093#P503_44593
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Current MUA proposal 

Hourly rate for the first two hours of 

overtime:12 

$20.37 x 1.5 = $30.56 

Hourly rate after two hours overtime: 

$20.37 x 2 = $40.74 

If three hours worked, total payment 

is:  

(2 x $30.56) + (1 x $40.74) = $101.88 

Hourly rate for the first two hours of 

overtime:13 

($20.37 x 1.5) x 1.25 = $38.20 

Hourly rate after two hours overtime: 

($20.37 x 2) x 1.25 = $50.92 

If three hours worked, total payment 

is:  

(2 x $38.20) + (1 x $50.92) = $127.32 

 

 

Summary 

52. The Marine Tourism Award does not exclude casual employees from the 

entitlement to be paid overtime.   

53. The Marine Tourism Award is clear about when overtime commences for the 

casual employee. 

54. The MUA proposed clause should be refused as it is not consistent with current 

terms and it will result in an unjustified departure from the current terms. 

55. In any event, there is no necessity for, or utility in, any variation because the 

Marine Tourism Award is clear in the matter. 

 

  

                                                 
12 Clause 22.2 of provides that overtime is paid at one and a  half times the employee’s ordinary rate for the first 

two hours  and double the ordinary rate thereafter. 
13 Clause 13.2 of the exposure draft replicates the approach at clause 22.2 of the current award with the 

consequence that overtime is paid at one and a half times the employee’s ordinary rate for the fi rst two hours 

and double the ordinary rate thereafter. 
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MUA Proposal Is Not Consistent With the Full Bench 
Approach 

56. As a consequence of the decision in 4 yearly review of modern awards – Casual 

employment and Part-time employment [2017] FWCFB 3541, three awards were 

varied to introduce overtime conditions for casual employees in circumstances 

where none of those awards had previously provided for such entitlements.14   

57. The Full Bench approached those variations with caution in order to avoid the 

type of outcome which is now pursued through the MUA proposed clause. That 

caution is disclosed in the express directions given by the Full Bench that the 

overtime penalty for casual employees should be ‘the same as for full-time 

employees’ and that it should not ‘compound upon the casual loading’.15   

58. This AFEI/BIA/AMPTO submission shows that the MUA proposed clause will 

compound upon the casual loading – indeed, that outcome is the inevitable 

result of that proposed clause.  

59. As it is not consistent with the approach of the Full Bench regarding overtime 

conditions for casuals, the MUA proposed clause should be declined. 

 

______________________________ 

                                                 
14 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFB 3541 at 

[550]. 
15 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFB 3541 at 

[550]. 


