
1418323_1.DOCX 

 

 

 

 

 

 

_________________________________________________________________ 

Fair Work Commission: 4 yearly review of modern awards 

 

 

AM2017/51 OVERTIME FOR CASUALS 

 

AUSTRALIAN BUSINESS INDUSTRIAL  

and - 

THE NSW BUSINESS CHAMBER LTD  

 

 

 

 

8 APRIL 2019 



1418323_1.DOCX 2 

1. BACKGROUND 

1.1 This submission is made on behalf of Australian Business Industrial (ABI) and the 

New South Wales Business Chamber Ltd (NSWBC). 

1.2 The submission is made in response to directions issued by the Full Bench on 15 

March 2019 with respect to the following 5 Awards: 

(a) the Aboriginal Community Controlled Health Services Award 2010; 

(b) the Aged Care Award 2010; 

(c) the Medical Practitioners Award 2010 

(d) the Nurses Award 2010; and  

(e) the Pharmacy Award 2010.  

1.3 These submissions respond to submissions filed by the HSU on 23 January 2018 

(HSU Submissions) with respect to the overtime provisions for casuals in each of 

the above Awards. 

2. ABORIGINAL COMMUNITY CONTROLLED HEALTH SERVICES AWARD 

2.1 ABI and NSWBC agree with the HSU submissions that clauses 24.2(b) to (d) 

apply to casual employees. 

2.2 However, ABI and NSWBC disagree that clause 24.2(a) automatically or 

universally applies to casual employees. 

2.3 Clause 24.2(a) refers to overtime to hours being worked in excess of those hours 

“fixed” for an employee. 

2.4 It is uncontroversial that a casual employee’s engagement commences and 

finishes at the start and finish of each engagement and that a casual employee’s 

work pattern is governed by: 

“irrregular work patterns, uncertainty, discontinuity, intermittency of work 

and unpredictability are the usual manifestations of an absence of a firm 

advance commitment.”1 

2.5 ABI and NSWBC submit that, for such casual employees, it would not be possible 

to identify hours worked outside of their “fixed” hours. This is because casual 

employees do not generally have fixed hours. 

2.6 Accordingly, clause 24.2(a) would not apply to many (if not all) casual employees. 

                                                           
1
 WorkPac Pty Ltd v Skene [2018] FCAFC 131 at [172], CFMMEU v Noorton Pty Ltd t/a Manly Fast Ferry 

[2018] FWCFB 7224 at [20] 
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Hours worked in excess of 38 

2.7 There is no reference in clause 24 to employees being entitled to overtime for 

work performed in excess of 38 hours. 

2.8 There is accordingly no entitlement in the Award to overtime for hours worked by 

casuals in excess of 38 hours. 

2.9 The HSU’s submission that overtime should apply for hours worked by casuals in 

excess of 38 hours accordingly constitutes a substantive change to the Award and 

would require probative evidence to demonstrate a cogent basis for the variation 

sought.2 

2.10 No such evidence or cogent basis has been identified and accordingly, the 

variations proposed by the HSU should not be made. 

3. AGED CARE AWARD 2010 

3.1 Clause 25.1(b) of the Aged Care Award provides as follows: 

(i) All time worked by a part-time or casual employee in excess of 38 hours 

per week or 76 per fortnight will be paid for at the rate of time and a half for 

the first two hours and double time thereafter, except that on Saturdays 

and Sundays such overtime will be paid for at the rate of double time and 

on public holidays at the rate of double time and a half. 

3.2 The language of this clause is unambiguous and clearly provides that work 

performed by casuals in excess of 76 in a fortnight attracts overtime payments. 

3.3 The HSU’s submission that the Award is intended to provide for overtime to take 

effect for casuals automatically after 38 hours work in any week is not supported 

by the plain and natural words used in the Award. 

3.4 The HSU’s variation is accordingly a substantive change which would require 

probative probative evidence to demonstrate a cogent basis for the variation 

sought. 

3.5 No such evidence or cogent basis has been identified and accordingly, the 

variations proposed by the HSU should not be made. 

                                                           
2
 4 Yearly Review of Modern Awards - Preliminary Jurisdictional Issues Decision [2014] FWCFB 1788 at [60] 
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4. MEDICAL PRACTITIONERS AWARD 2010 

4.1 The overtime provisions of the Medical Practitioners Award 2010 are 

unambiguous. 

4.2 ABI and NSWBC agree that casuals receive overtime for all hours worked in 

excess of 38 (except for Senior Doctors). 

4.3 However, the HSU submissions then proceed to propose a variation to this Award 

whereby casual employees (other than Senior Doctors) become entitled to 

overtime: 

(a) for hours worked in excess of 10 hours in any day/shift; or 

(b) for hours worked in excess of the number of hours “fixed” for their shift. 

4.4 Neither of these overtime entitlements are currently conferred by the Award.  

4.5 These variations accordingly constitute a substantive change to the Award and 

would require probative evidence to demonstrate a cogent basis for the variation 

sought. 

4.6 No such evidence or cogent basis has been identified and accordingly, the 

variations proposed by the HSU should not be made. 

5. NURSES AWARD 2010 

5.1 ABI and NSWBC do not agree that the casual employee entitlements to overtime 

under this award are ambiguous. 

5.2 Casuals employees are not excluded from the operation of clause 28, which 

means that casuals are entitled to overtime entitlements when work is performed 

outside of the ordinary hours specified in clause 21. 

5.3 Clause 21 provides requirements in relation to work in relation to full time 

employees, part time employees and, elsewhere, employees more generally. 

5.4 Specifically:  

(a) clause 21.1 deals with full time employees; 

(b) clause 21.2 deals with all employees; 

(c) clause 21.3 deals with all employees; 

(d) clause 21.4 deals with all employees; and 

(e) clause 21.5 deals with all employees. 
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5.5 Accordingly, any hours worked by casuals outside the parameters of clauses 21.2 

to 21.5 will attract overtime entitlements. 

5.6 The HSU submissions seek to extend the casual entitlements under the Award 

beyond the above current prescriptions. 

5.7 Specifically, the HSU proposes that casual employees be entitled to overtime: 

(a) for hours worked in excess of 38; 

(b) for hours worked in excess of 10 hours in any day/shift; and/or 

(c) for hours worked in excess of their rostered shift. 

5.8 None of these overtime entitlements are currently conferred by the Award.  

5.9 These variations accordingly constitute a substantive change to the Award and 

would require probative evidence to demonstrate a cogent basis for the variation 

sought. 

5.10 No such evidence or cogent basis has been identified and accordingly, the 

variations proposed by the HSU should not be made. 

6. PHARMACY INDUSTRY AWARD 2010 

6.1 There does not appear to be any ambiguity regarding when casuals are entitled to 

overtime under this Award. 

6.2 Clause 26.1 provides as follows: 

(a) An employer must pay all employees at the overtime rate, as specified in 
clause 26.2(a) for any hours worked at the direction of the employer: 

(i) in excess of 38 hours per week (or 76 ordinary hours over two 
consecutive weeks); or 

(ii) in excess of 12 hours per day as specified in 
clause 25.2(b) (maximum daily hours); or 

(iii) that are not continuous, except for rest breaks and meal breaks as 
specified in clause 28—Breaks; or 

(iv) between midnight and 7.00 am; or 

(v) outside the rostering arrangements as specified in clause 25.4. 

6.3 It is evident that this clause generally applies to all employees. However, whether 

each sub-clause has application to casuals depends on the conditions referred to 

in the relevant sub-clause. Specifically: 

(a) sub-clauses 26.1(a)(i) to (iv) can all have application to casuals;  

https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000012/ma000012-32.htm#P575_49593
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000012/ma000012-31.htm#P545_46480
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000012/ma000012-34.htm#P642_55973
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000012/ma000012-34.htm#P642_55973
https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000012/ma000012-31.htm#P551_46812
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(b) whereas subclause 26.1(a)(v) refers to rostering arrangements for 

permanent employees. Overtime entitlements pursuant to clause 

26.1(a)(v) accordingly could only apply to permanent employees. 

6.4 The HSU’s proposed variation goes beyond the existing terms of clause 26. It 

proposes that casual employees be entitled to overtime when working: 

(a) in excess of 38 hours per week (without providing a 76 hour ordinary 

working fortnight as an alternative); 

(b) in excess of 10 hours per day (notwithstanding that the current Award 

provision only provides for overtime after 12 hours); and  

(c) in excess of a rostered employee’s shift (notwithstanding that the Award 

provision does not currently confer such an entitlement). 

6.5 None of these overtime entitlements are currently conferred by the Award.  

6.6 These variations accordingly constitute a substantive change to the Award and 

would require probative evidence to demonstrate a cogent basis for the variation 

sought. 

6.7 No such evidence or cogent basis has been identified and accordingly, the 

variations proposed by the HSU should not be made. 

 

Filed on behalf of ABI and NSWBC  

8 April 2019 


