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4 YEARLY REVIEW OF MODERN AWARDS 

AM2017/51 OVERTIME FOR CASUALS – DRAFT DETERMINATIONS 

1.  INTRODUCTION  

1. This submission of the Australian Industry Group (Ai Group) is made in 

response to the decision issued by the Fair Work Commission (Commission) 

on 18 August 2020 (August Decision)1  and various draft determinations 

published on the same day.  

2. Ai Group submits that various draft determinations published by the 

Commission should be amended. The submissions advanced by Ai Group in 

relation to the draft determinations are based on the following key contentions: 

(a) The Commission should, in our respectful submission, reconsider its 

decision and / or provisional view (as relevant) in relation to some awards 

(Category 1). Those awards are dealt with at section 2 of this 

submission. 

(b) Some draft determinations contain drafting errors, the proposed changes 

may give rise to unintended consequences and / or the proposed 

changes extend beyond the scope of our understanding of the matters 

in issue in these proceedings (Category 2). Those awards are dealt with 

at section 3 of this submission. 

3. The following awards constitute Category 1: 

(a) The Aged Care Award 2010 (Aged Care Award) 

(b) The Health Professionals and Support Services Award 2020 (Health 

Award) 

(c) The Electrical, Electronic, Communications and Contracting Award 2010 

(Electrical Contracting Award) 

 
1 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350. 
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4. The following awards constitute Category 2: 

(a) The Airline Operations – Ground Staff Award 2020 

(b) The Asphalt Industry Award 2020 

(c) The Black Coal Mining Industry Award 2010 (Black Coal Award) 

(d) The Building and Construction General On-Site Award 2010  

(e) The Business Equipment Award 2020 

(f) The Clerks – Private Sector Award 2020  

(g) The Commercial Sales Award 2020  

(h) The Contract Call Centre Award 2020 

(i) The Food, Beverage and Tobacco Manufacturing Award 2010   

(j) The Gas Industry Award 2020 

(k) The General Retail Industry Award 2010   

(l) The Graphic Arts, Printing and Publishing Award 2010  

(m) The Hair and Beauty Industry Award 2010  

(n) The Health Award 

(o) The Joinery and Building Trades Award 2010  

(p) The Oil Refining and Manufacturing Award 2020  

(q) The Plumbing and Fire Sprinklers Award 2010  

(r) The Premixed Concrete Award 2020  

(s) The Seafood Processing Award 2020  

(t) The Security Services Industry Award 2020  
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(u) The Storage Services and Wholesale Award 2020  

(v) The Sugar Industry Award 2020  

(w) The Telecommunications Services Award 2010 

(x) The Transport (Cash in Transit) Award 2020 

(y) The Wine Industry Award 2020  
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2. CATEGORY 1 AWARDS 

5. In the August Decision, the Commission decided that certain awards should 

be varied to expressly require that the overtime rates contained in those 

awards are to be calculated on an hourly rate that includes the casual loading 

(Compounding Method), including: 

(a) The Aged Care Award;   

(b) The Black Coal Award;  

(c)  The Business Equipment Award;  

(d) The Call Centre Award;  

(e) The Health Award;  

(f) The Telecommunication Award; and 

(g) The Cash in Transit Award.  

(collectively, Relevant Awards) 

6. In relation to the Electrical Contracting Award, the Commission has expressed 

the provisional view that the Compounding Method applies. 

7. We deal with the aforementioned awards in this section of the submission. 
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2.1 The Aged Care Award  

8. The first of the Relevant Awards considered by the Commission in the August 

Decision is the Aged Care Award. The reasoning underpinning the 

Commission’s decision in relation to that award is also relied upon by it in 

respect of the other Relevant Awards. Accordingly, the submissions we make 

below are of broader import. 

9. The Commission’s decision in relation to the Aged Care Award concerned 

variations proposed by the Health Services Union (HSU).2 

10. The HSU did not contend that the Aged Care Award requires or should require 

the calculation of overtime rates and the casual loading using the 

Compounding Method. Indeed, the HSU proposed that the Aged Care Award 

be varied to include a provision that would have expressly required that the 

overtime rates and the casual loading are added together (Cumulative 

Method)3 and made submissions in support of that proposal4.  

11. Submissions in reply were filed by Ai Group 5  and Australian Business 

Industrial and the New South Wales Business Chamber6 (ABI). Neither of the 

submissions concerned the rate at which casual employees are to be paid for 

overtime worked. 

  

 
2 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [19]; HSU 
submission dated 19 January 2018 at page 13 and HSU submission dated 23 January 2018 at page 
13. 

3 Proposed clause 25.1(c)(iv). 

4 HSU submission dated 19 January 2018 at [19] and [32] – [35] and HSU submission dated 23 
January 2018 at [19] – [21] and [34] – [37]. The HSU subsequently filed a reply submission on 3 May 
2019. At paragraph [3] it referred to the Commission’s decision in Australian Nursing and Midwifery 
Federation v Domain Aged Care (QLD) Pty Ltd T/A Opal Aged Care, however it did not amend its 
proposed variation or advance that the Aged Care Award should adopt or does require the 
Compounding Method. 

5 Ai Group reply submission dated 5 April 2019. 

6 ABI submission dated 8 April 2019 at [3.1] – [3.5]. 
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12. Ai Group did not make such submissions because it did not oppose that 

element of the HSU’s proposal or submissions and as a result, it did not 

apprehend that the issue of the rate at which casual employees are to be paid 

was in issue.  

13. In the August Decision, the Commission decided that the Compounding 

Method applies to the calculation of overtime rates for casual employees 

under the Aged Care Award; however, respectfully, it appears that the 

Commission had not put the parties on notice of its intention to determine the 

issue of the rate at which casual employees are to be paid in a way that was 

contrary to the HSU’s proposal. 

14. Accordingly, no submissions in relation to the rate at which casual employees 

are to be paid or should be paid under the Aged Care Award have previously 

been made by respondent parties. 

15. Similarly, in respect of the Aged Care Award, there was no contest between 

the parties that the casual loading and overtime rates are to be calculated 

using the Cumulative Method. It was the other elements of the variations 

proposed by the HSU that were in dispute. Ai Group (and conceivably other 

employer organisations) therefore did not apprehend that the issue of the 

applicable rate remained a live issue in the proceedings. 

16. It is our respectful submission that the Commission should therefore 

reconsider the issue, before it finalises the draft determination, in light of the 

submissions we now make. Both the need to afford parties procedural 

fairness, and in our respectful submission the substantive merits of the matter, 

necessitate it. 
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The ‘traditional meaning’ ascribed to the relevant ‘traditional industrial 

expressions’ 

17. Paragraph [25] of the August Decision is critical to the Commission’s 

determination of the issue of the rate applying to casual employees for 

overtime worked under the Aged Care Award: (emphasis added) 

[25] We do not propose to adopt the HSU’s proposal because we do not consider 
that any difficulty has been demonstrated with respect to the drafting of the existing 
provision. … As to the proposed clause 25.1(c)(iv), no employer party raised any 
question concerning the entitlement of casual employees to receive the casual 
loading in addition to overtime penalty rates (on a cumulative basis). The entitlement 
arises from the expressions “time and a half”, “double time” and “double time and a 
half” in clause 25.1(b)(i). These are traditional industrial expressions which have a 
traditional meaning. The “time” referred to is the rate of pay that would be payable to 
the employee for ordinary hours. In the case of casual employees, the ordinary time 
rate is inclusive of the casual loading. Therefore, the overtime rate is calculated by 
reference to the ordinary time rate inclusive of that loading, unless there is some 
provision which expressly indicates otherwise. That means that the casual loading is 
included in the overtime rate on a compounding basis.7    

18. The Commission determined that the expressions “time and a half” and 

“double time” have a ‘traditional meaning’; that the ‘time’ referred to is the “rate 

of pay that would be payable to the employee for ordinary hours”. It went on 

to state that in the context of casual employees, this includes the casual 

loading, “unless there is some provision which expressly indicates otherwise”.  

19. Crucially, however, there was no evidence or other material in support of that 

proposition before the Commission. Indeed, it is not even clear that any party 

submitted that such a ‘traditional meaning’ exists. No authority for the 

proposition was put before the Commission or cited in the August Decision in 

support of the principle, nor was the Commission’s view put to interested 

parties by it before it made its decision, such that they may have had an 

opportunity to be heard in relation to it. To the extent that the Commission 

relied on two authorities at paragraphs [26] – [27] of the decision, we deal with 

those decisions shortly.  

  

 
7 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [25]. 
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20. Ai Group strongly opposes the proposition that “time and half” and “double 

time” have the traditional meaning given to them by the Commission in the 

August Decision.  

21. We note firstly that it is in direct contradiction with the widely accepted 

proposition that in general terms, a penalty rate is not to be applied on another 

such rate or premium. This was clearly expressed by Vice President Watson 

in His Honour’s decision about the Nurses Award 2010 (Nurses Award) 

during the two year review. The issue being considered was how the casual 

loading interacts with weekend penalty rates. Relevantly, His Honour said: 

(emphasis added) 

[33] No party sought to advance a case for alteration of the current meaning and 
intent of the Award. Rather, they simply argued for clarification in line with their 
respective interpretations, which are diametrically opposed. It is therefore necessary 
to have regard to the current meaning of the provisions in determining whether the 
justification advanced has merit.  

[34] Casual employees are paid an hourly rate of 1/38th of the weekly rate plus a 
casual loading of 25%: clause 10.4(b). Clause 10.4(d) states:  

“(d) A casual employee will be paid shift allowances calculated on the ordinary rate 
of pay excluding the casual loading with the casual loading component then added 
to the penalty rate of pay.”  

[35] In my view, in the case of more than one loading applying, these provisions do 
not require the penalty to be calculated as a percentage of the loaded rate. Rather 
they require a calculation of each penalty on the base rate and the addition of the 
derived amounts onto the base rate. This reflects the normal notion that multiple 
penalties are often required to be applied, but that penalties are not applied on 
penalties.8 

22. Other decisions of the Commission have also acknowledged that principle.9 

  

 
8 Re Aged Care Association Australia Ltd & Others [2012] FWA 9420 at [33] – [35]. 

9 See for example “Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union” 
known as the Australian Manufacturing Workers’ Union (AMWU) v UGL Pty Ltd T/A UGL Limited 
[2020] FWC 889 at [55] (noting the apparent typographical error in the first sentence of paragraph 
[55]. Having regard to the decision cited by the Commission, it appears that the word ‘unusual’ should 
instead read ‘usual’) and Transport Workers’ Union of Australia v SCT Logistics [2013] FWC 1186 at 
[16]. 
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23. Further, Ai Group has had extensive involvement in the redrafting of over 70 

awards as part of the Commission’s ‘exposure draft’ process during the 4 

yearly review of modern awards. In our estimation, those awards very 

commonly used expressions such as “time and a half” and “double time” in 

provisions concerning overtime rates, weekend penalty rates, public holiday 

penalty rates and the like. During the course of that process, we have engaged 

with countless employer organisations and unions about the proper 

interpretation of overtime and penalty rate provisions in a significant number 

of those awards, primarily in relation to how those rates should be calculated 

for the purposes of schedules to be appended to the awards that set out those 

rates. We are not aware of a single instance in which any industrial association 

has asserted in the context of those awards that there exists any overriding 

general principle in industrial parlance of the nature described in the August 

Decision at paragraph [25]. As a result, countless awards recently amended 

by the Commission now include schedules of rates that adopt a cumulative 

method of calculating overtime and penalty rates, after having been reviewed 

on numerous occasions by employer organisations and unions, without 

objection.  

24. The Commission’s logic at paragraph [25] would potentially also extend to 

other amounts payable under an award. If the ‘time’ equates to the rate 

payable for ordinary hours of work, this could, for instance, include allowances 

or any other premium, which would also be multiplied during overtime. This 

would be relevant to the rates payable not only to casual employees but to 

permanent employees too. This too would throw into question the position 

settled through the extensive ‘exposure draft’ process undertaken by the 

Commission over the past six or more years, during which the Commission 

gave express consideration to the rate to which penalty rates should generally 

be applied.10 

  

 
10 4 yearly review of modern awards [2014] FWCFB 9412 at [44] – [53] and 4 yearly review of modern 
awards [2015] FWCFB 4658 at [22] – [96].  
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25. It is also in our submission relevant that the Fair Work Ombudsman’s (FWO) 

advice in relation to the Relevant Awards has not been that the Compounding 

Method applies under them.11 Specifically, the FWO’s advice in relation to the 

Aged Care Award has been to calculate overtime rates for casual employees 

using the Cumulative Method.12  

26. The FWO’s advice in relation to the Relevant Awards is at the very least 

demonstrative of the proposition that the expressions “time and a half” and 

“double time” do not have the widely accepted ‘traditional meaning’ described 

at paragraph [25] of the August Decision. 

27. In the absence of any evidence or other material that supports the proposition 

that expressions such as “time and a half” or “double time” have the ‘traditional 

meaning’ described at paragraph [25] of the August Decision, the Commission 

should not proceed on the basis of such a principle when determining the 

proper interpretation of the Aged Care Award. 

The authorities relied upon by the Commission 

28. In the August Decision, the Commission relied upon Australian Nursing and 

Midwifery Federation v Domain Aged Care (QLD) Pty Ltd T/A Opal Aged 

Care13 (Domain Aged Care) and AMWU v EnergyAustralia Yallourn Pty Ltd14 

(Yallourn) in support of the proposition that the relevant ‘traditional industrial 

expressions’ have the ‘traditional meaning’ described at paragraph [25] of the 

August Decision. 

  

 
11 Fair Work Ombudsman, Pay Guide – Aged Care Award (published 1 July 2020); Fair Work 
Ombudsman, Pay Guide – Black Coal Mining Industry Award 2010 (published 26 June 2020); Fair 
Work Ombudsman, Fair Work Ombudsman, Pay Guide – Business Equipment Award (published 21 
September 2020); Fair Work Ombudsman, Pay Guide – Contract Call Centre Award (published 26 
June 2020); Pay Guide – Health Professionals and Support Services Award (published 15 July 2020); 
Fair Work Ombudsman, Pay Guide – Telecommunications Services Award (26 June 2020) and Fair 
Work Ombudsman, Pay Guide – Transport (Cash in Transit) Award (published 24 August 2020). 

12 Fair Work Ombudsman, Pay Guide – Aged Care Award (published 1 July 2020). 

13 Australian Nursing and Midwifery Federation v Domain Aged Care (QLD) Pty Ltd T/A Opal Aged 
Care [2019] FWCFB 1716.  

14 [2017] FWCFB 381. Cited at [26] of the Decision. 
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29. Respectfully, the Commission’s reliance on each of the aforementioned 

decisions was misplaced. 

30. The decision in Domain Aged Care turned on the proper interpretation of the 

relevant provisions of the Nurses Award, having regard to the language used 

in various provisions of the award and the context in which they appear. The 

decision does not support the proposition that the terms “time and a half” and 

“double time” have the “traditional meaning” described at paragraph [25] of 

the August Decision. The decision in Domain Aged Care was not based on 

any such proposition or overarching industrial principle of that nature. The fact 

that the Full Bench concluded that in that award, the Compounding Method 

applies, does not of itself lend support for the existence of the relevant 

“traditional meaning”. 

31. The Full Bench relevantly said as follows: 

[16] Of central importance is the Commissioner’s conclusion that, under the Award, 
casual employees who work on a weekend and public holiday receive the applicable 
weekend and public holiday penalty calculated on the loaded casual rate of pay, as 
the ANMF contended. The relevant provisions of the Award are as follows: 

… 

[17] Clause 10.4(b) of the Award says that a casual employee will be paid an hourly 
rate equal to 1/38th of the weekly wage plus a casual loading of 25%. On a plain 
reading of the clause, the hourly rate includes the loading; the loaded casual rate is 
the ‘ordinary rate of pay’. When a casual employee works ordinary hours on a 
Saturday or Sunday, clause 26 of the Award requires the weekend loading to be 
applied to the ordinary rate of pay. For casual employees, this rate is the casual rate. 
The same is the case with the public holiday penalty in clause 32.1. 

[18] Furthermore, clause 10.4(d) makes very clear that casual employees are paid 
shift allowances on the ordinary rate of pay ‘excluding the casual loading’, with the 
casual loading then added to the penalty rate of pay. No such exclusion is made in 
respect of other penalties. Opal contended that it would be wrong to apply the 
maximum expressio unius est exclusio alterius to this provision, and referred to the 
Full Bench decision in AMWU v Berri Pty Limited  which warned against too ready an 
application of cannons of statutory interpretation to the task of construing an 
enterprise agreement. However in our view, it is not so much a case of applying an 
interpretative presumption but of reading clause 10.4 in an ordinary and logical way. 
It is already clear that the ordinary rate for casuals is the loaded rate. Clause 10.4(d) 
specifies a different arrangement in respect of shift allowances, because otherwise 
they would have been subject to the general position that penalties are applied to the 
loaded casual rate, and this was not intended to be the case of shift allowances. It is 
also significant that clause 10.4(d) speaks of ‘the ordinary rate of pay excluding the 
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casual loading’, which also reaffirms that in the context of this clause, for casual 
employees, the casual loading is part of the ordinary rate; otherwise it would not make 
sense to speak of ‘excluding’ the casual loading from it. 

[19] The Commissioner’s conclusion that overtime penalties are also paid on the 
loaded casual rates of pay is in our view also correct. Clause 28.1 simply speaks of 
‘time and a half for the first two hours and double time thereafter’ for Monday to 
Saturday work, ‘double time’ for Sunday and ‘double time and a half for public 
holidays.’ The relevant ‘time earnings’ for a casual under clause 10.4 include the 
casual loading. Further, clause 28.1(c) provides that overtime rates are in substitution 
for and are not cumulative upon shift and weekend premiums. Nothing is said of the 
casual loading being excluded. We appreciate that this sub-clause is concerned with 
applying one penalty to the exclusion of another, rather than precluding the 
calculation of a penalty based on a loaded rate, which is the focus of the interpretative 
controversy in this instance. Nonetheless, clause 28.1(c) is a limitation on the 
interaction of different penalties, and nothing is said about confining the application 
of the casual loading. 

[20] In arguing against the construction above, Opal sought to rely on the Award 
Modernisation decision of 2009, in which a Full Bench of the Australian Industrial 
Relations Commission stated that it considered the correct approach to the 
calculation of overtime for casual employees was to ‘separate the calculations and 
then add the results together... rather than compounding the effect of the loadings’. 
The passage is referable to four modern awards that the Commission was publishing 
in that decision including the Nurses Award 2010. However, the explanation of the 
Commission for its decision to make an award in particular terms cannot properly be 
used to defeat the plain meaning of the instrument that it ultimately made. Section 
160 of the Act establishes a process whereby application can be made to the 
Commission to vary a modern award to remove ambiguity or uncertainty or to correct 
an error. If a person considers that the text of a modern award contains an error, an 
application can be made under this provision to correct it.  

[21] Opal also relied on the Award Modernisation Decision (AM 2008/1-12) in which 
the Full Bench said that ‘as a general rule, where penalties apply the penalties and 
the casual loading are both to be calculated on the ordinary time rate.’ A general 
statement such as this might be of some assistance in cases of ambiguity, but that is 
not the case in the present matter. The relevant provisions are in our view clear.15 

32. It is clear from the decision that its interpretation of the expressions “time and 

half” and “double time” was based on its detailed analysis of various other 

relevant provisions of the award, including clause 10.4(b) (which prescribes 

the casual loading) and clause 28.1(c) (which deals with the interaction 

between overtime rates and other amounts). The decision does not stand for 

the proposition that ‘time’ is, as a general rule, a reference to the rate payable 

to employees during ordinary hours of work. 

 
15 Australian Nursing and Midwifery Federation v Domain Aged Care (QLD) Pty Ltd T/A Opal Aged 
Care [2019] FWCFB 1716 at [16] – [21]. 
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33. Further, the relevant provisions of the Aged Care Award can be distinguished 

from those of the Nurses Award. In particular, we note that: 

(a) Clause 10.4(b) of the Aged Care Award makes very clear that the casual 

loading is a separate and distinct amount payable to a casual employee, 

in addition to 1/38th of the minimum weekly rate. In our submission, the 

proposition that the casual loading forms part of the casual employee’s 

‘ordinary time rate’ or ‘ordinary rate’ or any other such concept cannot 

be sustained: (emphasis added) 

(b) A casual employee will be paid per hour worked at the rate of 1/38th of 
the weekly rate appropriate to the employee’s classification. In addition, 
a loading of 25% of that rate will be paid instead of the paid leave 
entitlements accrued by full-time employees.  

(b) The award does not contain provisions comparable to clause 10.4(d) 

or clause 28.1(c) of the Nurses Award, which were critical to the 

Commission’s interpretation of that award. 

34. This significantly undermines the utility of Domain Aged Care to the 

Commission’s consideration of the proper interpretation of the Aged Care 

Award. 

35. In any event, as previously submitted by Ai Group in the context of some of 

the Relevant Awards:  

… Ai Group is pursuing an application that seeks a variation to the Nurses Award in 
light of Domain Aged Care to clarify that the award does not operate in the manner 
held in that decision. One of the grounds that we seek to rely upon in support of our 
application is that, with respect, the Full Bench erred in its construction of the Nurses 
Award. We intend to seek an opportunity in those proceedings to make detailed 
submissions in support of that contention. In that context, the Full Bench as presently 
constituted should not, in our submission, appropriate any weight or rely upon 
Domain Aged Care in these proceedings.16 

  

 
16 See for example Ai Group submission dated 24 December 2019 at paragraph 27 in relation to the 
Black Coal Award, paragraph 46 regarding the Call Centre Award. 
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36. The submission above was also endorsed by the Private Hospital Industry 

Employer Associations in their submissions about the Health Award17. 

37. Since that time, Ai Group has filed submissions in support of its application to 

vary the Nurses Award. 18  The submissions deal comprehensively with 

Domain Aged Care, the reasoning of the Full Bench in that matter and why 

the Commission should vary the Award to remove the relevant ambiguities 

and uncertainties. 

38. It is not clear whether the Commission considered our above submission 

about Domain Aged Care when making its decision in relation to the Aged 

Care Award or any of the Relevant Awards, as it is not referenced in the 

August Decision. We respectfully submit that given the significant controversy 

that has arisen from the decision in Domain Aged Care, the far-reaching 

implications that it potentially has in light of the August Decision and, 

importantly, the absence of any submissions before the Full Bench as 

presently constituted as to why we say the reasoning of Domain Aged Care is 

erroneous, the Commission should not rest its decision on the basis of Domain 

Aged Care and that if it nonetheless intends to, interested parties should be 

put on notice of this such that they may make further submissions about that 

decision.  

39. The August Decision also states that the “position” described at paragraph 

[25] was “established” in Yallourn.  

  

 
17 See for example, PHIEA submission dated 15 January 2020 at [5] and Ai Group submission dated 
24 December 2019 at [27], [45] – [46] and [79] – [80]. 

18 Ai Group submission dated 9 June 2020 and Ai Group submission in reply dated 29 September 
2020. 



 
 

4 Yearly Review of Modern Awards –  
AM2017/51 Overtime for Casuals  
 

Australian Industry Group 16 

 

40. Respectfully, Yallourn did not establish that: 

(a) The expressions “time and a half” or “double time” have a ‘traditional 

meaning’19;  

(b) The aforementioned expressions traditionally require the calculation of 

the relevant rate by reference to the “rate of pay that would be payable 

to the employee for ordinary hours” or that for casual employees that rate 

is “inclusive of the casual loading”20; or 

(c) The relevant rate, when expressed as described above, is to be 

calculated on a rate that includes the casual loading “unless there is 

some provision which expressly indicates otherwise”21. 

41. So much is clear from the Commission’s reasoning in Yallourn: (emphasis 

added) 

[39] Both parties accepted that the Commission should follow the approach set out 
in Golden Cockerel in regard to interpreting the Agreement and this was 
acknowledged by the Commissioner at first instance. 

[40] Paragraphs 4, 5 and 6 of Clause 5.3 provides as follows: 

“A casual employee for working ordinary time shall be paid per hour one thirty-
sixth of the weekly rate prescribed in this agreement for the classification of work 
performed plus a loading of 25% of that weekly rate. A casual employee is entitled 
to penalty rates applicable to rostered shifts work by the employee based on the 
ordinary rate of pay. 

The casual loading is in lieu of all paid leave, paid personal/carer’s leave, 
compassionate leave, public holidays not worked, notice of termination and the 
other attributes of full-time and part-time employment. Nor a casual employee is 
entitled to parental leave except in circumstances provided by the FW Act. 

Casual employee shall be paid overtime for all hours worked in excess of ordinary 
hours on any day (i.e. eight hours/7 hours 12 minutes per day/ shift length). Except 
as provided by Clause 13 – Public Holidays of this agreement, all time worked 
which is in excess of ordinary daily as shall be paid at double time.” 

  

 
19 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [25]. 

20 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [25]. 

21 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [25]. 



 
 

4 Yearly Review of Modern Awards –  
AM2017/51 Overtime for Casuals  
 

Australian Industry Group 17 

 

[41] We are satisfied that the words in the Agreement are not ambiguous or 
uncertain. The clause sets out how you calculate the ordinary time rate for casual 
employees and that rate includes the casual loading. The Agreement provides that 
casual employees are entitled to double time for working overtime. We are satisfied 
that that double time means double the amount paid for working ordinary time. We 
are satisfied that, in the absence of express words excluding the casual loading from 
the calculation of overtime, on its ordinary meaning, the clause provides that the 
loading is included when calculating overtime payments. 

[42] We do not accept the submission that paragraph 5 of clause 5.3 supports 
EnergyAustralia’s contention that the casual loading is not included in calculating 
overtime payments. That weekly employees do not accrue leave on overtime is not 
material. This paragraph does no more than describe the historical basis of the 
inclusion of the casual loading. For example such a provision is found in the Electrical 
Power Industry Award 2010 yet that Award expressly provides that the casual loading 
is not included when calculating overtime and penalty rates. 54 If the construction put 
forward by EnergyAustralia were accepted then this exclusion would be unnecessary. 

[43] There is nothing in the clauses relied upon by EnergyAustralia that assists the 
interpretation of clause 5.3. One because the clauses 18.4 and 18.5 do not apply to 
casual employees and further the clauses both include and exclude certain 
payments. 

[44] We therefore find that Commissioner Gregory erred when he found that the 
clause was uncertain. 

[45] Even if the clause is uncertain we consider that Commissioner Gregory erred 
when he relied upon the Electrical Power Industry Award 2010 to support the 
interpretation put forward by EnergyAustralia. This is because the Agreement 
expressly excludes the Award and further the Award expressly excludes the payment 
of the casual loading from the calculation of overtime. So it is not a comparison of like 
for like. It could equally have been concluded that the parties were on notice of the 
need to expressly exclude the casual loading from the calculation of overtime and 
they did not. 

[46] We also consider that Commissioner Gregory erred when he found that it was 
the common understanding of the parties that this was how the previous agreement 
had been interpreted and applied. We do so because there was no evidence before 
the Commission on which he could make this finding. We reject the submission that 
such a finding was able to be inferred from the evidence that the clause was in the 
same terms as the predecessor agreement; that the unions or the employees did not 
make any claim for the inclusion of casual loading in the overtime payment; and that 
this is how the predecessor agreement had been applied. 

[47] Before Commissioner Gregory the parties made oral submissions in support of 
the written submissions filed. No evidence was called before Commissioner Gregory. 

  

https://www.fwc.gov.au/documents/decisionssigned/html/2017fwcfb381.htm#P209_22915


 
 

4 Yearly Review of Modern Awards –  
AM2017/51 Overtime for Casuals  
 

Australian Industry Group 18 

 

[48] In relation to the finding of Commissioner Gregory that there was a common 
understanding about how the previous agreement applied EnergyAustralia submitted 
at first instance that the relevant provision in predecessor agreement was in 
substantially the same terms. The AMWU was a signatory to both agreements and 
EnergyAustralia was not subject to any claims from the AMWU or any other signatory 
unions during the previous round of enterprise bargaining in 2012/13 to extend the 
25% loading on the classification rate for working ordinary time to being applied for 
‘all purposes” as they are asking the FWC to interpret the current words now.  

[49] The AMWU submitted at first instance that the genesis of the dispute was that 
EnergyAustralia had not regularly employed casual employees but only recently 
started to do so more frequently, which had caused the clause to come under 
significant scrutiny. EnergyAustralia accepted that it had not employed as many 
casuals as it currently did.  

[50] There was no evidence before the Commissioner that casual employees under 
the predecessor agreement worked overtime. There was no evidence before the 
Commissioner if they did work overtime what they were paid. There was no evidence 
before the Commissioner that the employees or the AMWU knew what the casual 
employees were paid under the predecessor agreement if they did in fact work 
overtime. It was not possible to conclude that there was any common understanding 
about how the clause was applied. 

[51] We are satisfied that the decision at first instance is attended with sufficient doubt 
to warrant its reconsideration and we have decided to grant permission to appeal. 

[52] It was put that if we found there was uncertainty or ambiguity, then Full Bench 
should either remit the matter or hear and determine it ourselves. EnergyAustralia 
submitted in that circumstance that the parties should be provided with a further 
opportunity to put additional evidence and submissions. 

[53] However given our conclusion that clause is not uncertain or ambiguous we 
consider it appropriate to determine the matter ourselves without a further hearing.22 

42. In Yallourn, the Commission made findings about the proper interpretation of 

the enterprise agreement before it, based on the language used in the relevant 

clauses and in accordance with the principles enunciated in The Australasian 

Meat Industry Employees Union v Golden Cockerel Pty Limited23. It did not 

make any generally applicable finding about the meaning of terms such as 

“time and a double” or “double time”; nor did it decide as a matter of general 

principle that rates expressed in that way in industrial instruments are to be 

calculated on an hourly rate that includes the casual loading “unless there is 

some provision which expressly indicates otherwise” 24 . It is clear from 

 
22 AMWU v Energy Australia Yallourn Pty Ltd [2017] FWCFB 381 at [39] – [53]. 

23 The Australasian Meat Industry Employees Union v Golden Cockerel Pty Limited [2014] FWCFB 
7447. 

24 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [25]. 
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paragraph [41] of Yallourn that though it adopted that approach to its 

interpretation, it expressly stated that its approach concerned and was 

adopted in light of the relevant enterprise agreement, as opposed to industrial 

instruments at large. 

43. For the reasons outlined above, Domain Aged Care and Yallourn should not 

be relied upon in support of the conclusions reached at paragraph [25] of the 

August Decision. As submitted above, if the Commission determines that it 

will reconsider the issue of the rate at which casual employees are to be paid 

under the Aged Care Award and that in doing so, it intends to have regard to 

Domain Aged Care, parties should be given a further opportunity to make 

submissions about the extent to which that decision should be relied upon, 

particularly in light of the application made by Ai Group to vary the Nurses 

Award and the submissions that it is there advancing. 

The course of action proposed by Ai Group  

44. For the reasons stated above, in our submission: 

(a) The expressions “time and a half” and “double time” do not have the 

“traditional meanings” described at paragraph [25] of the August 

Decision; and  

(b) The decisions of Yallourn and Domain Aged Care should not be relied 

upon by this Full Bench when considering the proper interpretation of the 

Aged Care Award. 

(c) Submissions about the rate payable to casual employees for the 

performance of overtime have not previously been made by employer 

parties. 

45. Accordingly, the Commission should not proceed to vary the Award as 

proposed in its draft determination. 
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46. Rather, the Commission should: 

(a) Determine that it will reconsider the August Decision in relation to the 

Aged Care Award. 

(b) Conclude that the expressions “time and a half” and “double time” do not 

have the “traditional meanings” described at paragraph [25] of the 

August Decision. 

(c) Proceed to determine the matter without reference to Yallourn or Domain 

Aged Care. Alternatively, if it intends to rely on Domain Aged Care, it 

should afford parties with an opportunity to make submissions about why 

the Full Bench erred in its interpretation of the Nurses Award in that 

matter. 

(d) Call for submissions about the proper interpretation of the relevant 

provisions of the Aged Care Award, including whether the current 

provisions contain an error, ambiguity or uncertainty and the manner in 

which that should be rectified. 

47. We note the following in respect of paragraph (d) above. 

48. First, the issue of the rate at which casual employees are to be remunerated 

for overtime under the Aged Care Award was the subject of express 

consideration by the AIRC during the Part 10A Award Modernisation Process.  
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49. The AIRC had determined that the award would require the Cumulative 

Method of calculation in respect of overtime rates and the casual loading, not 

the Compounding Method: 

[145] We now publish four modern awards. They are the: 

Nurses Award 2010 

Aged Care Industry Award 2010 

Health Professionals and Support Services Award 2010 

Medical Practitioners Award 2010 

… 

[150] Some concern was raised in relation to the basis upon which a casual 
employee should be paid overtime. Two examples were given. The first is the 
separate calculation of overtime on the ordinary rate and the calculation of the casual 
loading also on the ordinary rate. The second is the cumulative approach. The 
ordinary rate plus the casual loading forms the rate for the purpose of the overtime 
calculation. We believe that the correct approach is to separate the calculations and 
then add the results together, as illustrated by the first example, rather than 
compounding the effect of the loadings.25 

50. A variation to the award to require the Compounding Method of calculation 

would amount to a radical departure from the AIRC’s decision and would 

disrupt the manner in which the award was intended to operate. The proposed 

change is a significant one that would impose markedly higher employment 

costs on employers.  

51. The AIRC’s decision is a relevant contextual consideration that should, in our 

submission, inform the proper interpretation of the award. In the alternate, it 

may be open to the Commission to conclude that, if the award requires the 

Compounding Method of calculation, it contains an error of the nature 

contemplated s.160 of the Act and described by the Commission in the context 

of the 4 yearly review of the Vehicle Manufacturing, Repair, Services and 

Retail Award 2010:  

  

 
25 Award Modernisation [2009] AIRCFB 345 at [145] and [150]. 
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[73] With respect to the SDA, this is not demonstrative of any error. It only 
demonstrates that a methodology was used which the SDA, with the benefit of 
hindsight, would prefer not to have been used. Nothing was placed before us to 
suggest that the AIRC did not intend to use that methodology, or that some 
mathematical error was made in calculating the rates in accordance with that 
methodology. We do not accept that disagreement - even a well-founded 
disagreement - with a previous decision concerning an award is sufficient to establish 
an error for the purpose of s.160. What is necessary is to show that some sort of 
mistake occurred, in that a provision of the award was made in a form which did not 
reflect the tribunal’s intention. There is nothing to suggest that this occurred here. 
Accordingly the SDA’s application under s.160 must be dismissed.26 

52. These matters have not yet been ventilated before the Commission. An 

opportunity should be afforded to the parties to enable them to do so. 

53. Second, the decision of the AIRC cited above clearly raises the spectre of it 

being reasonably arguable that the award contains an error. Similarly, the 

competing interpretations adopted by the Commission in the August Decision, 

the HSU in their proposed variations to the award and the FWO suggest that 

there is potentially more than one interpretation of the relevant provisions 

available based upon an objective assessment of the relevant terms, read in 

their context. Similarly, it might readily be argued that the provisions are 

uncertain. 

54. However, if the Full Bench varies the award to require the Compounding 

Method of calculation without hearing further from the parties, interested 

parties may no longer be able to seek a retrospective variation pursuant to 

s.160 on the basis of there being an ambiguity, uncertainty or error as any 

such variation would likely remove the relevant ambiguity, uncertainty or error. 

Before extinguishing the ability for a party to bring such an application, 

interested parties should be given an opportunity to properly ventilate the 

relevant issues. 

  

 
26 4 yearly review of modern awards – Vehicle Manufacturing, Repair Services and Retail Award 2010 
[2016] FWCFB 4418 at [73]. 
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55. Third, in our submission, a variation to the award requiring the Compounding 

Method would amount to a significant change to the rate payable to casual 

employees during overtime and impose markedly increased employment 

costs on employers. It would be potentially inconsistent with the manner in 

which the award has been applied in practice for many years. We refer again 

in this regard to the FWO’s advice which adopts the Cumulative Method of 

calculation. Accordingly, a determination that the award does require and has 

required the Compounding Method potentially exposes employers to 

significant retrospective liability.  

56. Further, the additional employment costs would be visited upon employers at 

a time when they are also facing a range of other challenges and pressures 

given the COVID-19 pandemic. 

57. If the Commission is satisfied that the relevant provisions are ambiguous, 

uncertain or contain an error, consideration must also be given to whether any 

proposed changes are necessary to ensure that the award achieves the 

modern awards objective. To date, submissions in this regard have not been 

made by interested parties.  

58. A key matter that we say would require consideration in that context would be 

the industrial merit of requiring that the casual loading is multiplied during the 

performance of overtime. In our view, there is no apparent sound reason why 

casual employees should receive a higher level of casual loading or a higher 

overtime rate to other employees. It is also not consistent with the 

maintenance of a fair safety net for one cohort of employees receive a windfall 

gain from the Compounding Method. It would result in an absurd outcome 

whereby one type of employee gets a higher level of penalty than others for 

no discernible reason. The outcome also lacks industrial merit. It does not 

result in fairness between employees and it certainly is not fair for employers 

to have to pay such additional amounts. 
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2.2 The Health Award  

59. The August Decision in relation to the Health Award concerns a variation 

proposed by the Health Services Union (HSU) to the exposure draft of the 

award. 

60. The HSU filed a draft determination and three submissions in relation to its 

proposed variation.27 All material filed sought that the award be varied to 

require that the casual loading is payable during overtime, in addition to 

overtime rates (i.e. the Cumulative Method). 

61. Contrary to paragraph [113] August Decision, the HSU did not rely on Domain 

Aged Care “to support the contention that the award currently provided for 

overtime to be paid on the casual hourly rate inclusive of the casual loading”. 

Whilst at paragraph 3 of its 3 May 2019 submission it referred to Domain Aged 

Care and submitted that it “may be relevant” to awards other than the Nurses 

Award “that contain similar provisions in relation to casual employees and 

overtime penalties”, it did not identify the Health Award as such an award. 

Further, at paragraph 6 of the same submission and its subsequent 

submission of 12 February 2020, it clearly advanced the proposition that the 

award should be varied to expressly require the payment of the casual loading 

and overtime rates using a cumulative method of calculation. 

62. We have not identified any other submission advanced by a union that the 

Compounding Method of calculation should be adopted in the Health Award. 

Accordingly, it was not apparent that the question of whether the 

Compounding Method applies or should apply under the Health Award was in 

issue or being considered by the Commission. 

  

 
27 HSU submission dated 23 January 2018 at [19] – [21], [42] – [45] and page 14; HSU submissions in 
reply dated 3 May 2019 at [4] – [6] and HSU reply submission dated 12 February 2020. 
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63. Submissions in reply to the HSU were filed by ABI28, the Australian Federation 

of Employers and Industry 29  and the Private Hospital Industry Employer 

Associations30. The submissions argued that: 

(a) The issue of whether casual employees are entitled to the casual loading 

during overtime has previously been the subject of agreement with the 

HSU and the union should not be permitted to reagitate the issue in the 

context of these proceedings; and / or 

(b) Casual employees are not entitled to the casual loading during overtime. 

64. Accordingly, no submissions in relation to the issue of whether the 

Compounding Method applies or should apply under the Health Award have 

previously been made.  

65. The Commission’s decision in relation to the Health Award was made squarely 

on the basis of what it termed the ‘Yallourn/Domain approach’.31 

66. The Commission’s decision regarding the Health Award and the 

circumstances leading to it are in various ways analogous to the Commission’s 

decision regarding the Aged Care Award. We therefore submit that the 

Commission should adopt the same course of action we have proposed above 

in relation to the Aged Care Award. 

  

 
28 ABI submission dated 20 January 2020 at [2.2] and [3.12] – [3.14].  

29 AFEI submission dated 17 January 2020 at [9] – [14]. 

30 PHIEA submission dated 4 April 2019 and PHIEA submission dated 15 January 2020. 

31 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [114]. 
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2.3 The Electrical Contracting Award  

67. The Commission has expressed the provisional view that the Electrical 

Contracting Award requires the Compounding Method of calculating overtime 

rates and the casual loading.  

68. The Commission’s interpretation of the award appears to rest largely on the 

‘Yallourn/Domain approach’.32 For the reasons stated earlier, we submit that 

that approach should not be adopted. 

69. Rather, in our submission, the award requires the Cumulative Method of 

calculation. We note that our interpretation is also consistent with the FWO’s 

advice.33 

70. Clause 10.3(b) of the award is in the following terms: 

(b) For each hour worked, a casual employee will be paid no less than 1/38th of 
the all-purpose weekly wage rate of pay for their classification in clause 16—
Classifications and minimum wages, plus a casual loading of 25%. 

71. Clause 10.3(b) requires the payment of two separate and distinct amounts for 

each hour of work performed by a casual employee; 1/38th of the minimum 

weekly wage and, in addition, a casual loading of 25%. Nothing in the clause 

states or indicates that those two amounts are to be added to derive a rate 

that is payable to casual employees for the purposes of the award. 

72. The proposition that the casual loading is to be treated as a separate and 

distinct amount is supported by the inclusion of clause 10.3(c), which states 

that the loading is paid instead of various entitlements and other attributes of 

full-time or part-time employment. Further, Schedule A, which provides 

transitional provisions (which are no longer applicable), deals separately with 

the way in which minimum rates and the casual loading prescribed by the 

award were to be phased in.  

  

 
32 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [318]. 

33 Fair Work Ombudsman, Pay Guide – Electrical, Electronic and Communications Contracting Award 
(12 August 2020).  
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73. The proposition we advance is also consistent with the general scheme of the 

Act, which assumes a distinction between wages payable for ordinary hours 

of work and separately identifiable payments such as casual loadings. 

Relevantly, s.139(1) of the Act separately provides for the capacity for awards 

to include terms about wages and provisions about types of employment (i.e. 

casual employment). The power to prescribe a minimum wage flows from 

s.139(1)(a) while the power to include provisions about a casual loading flows 

from s.139(1)(b). 

74. Moreover, s.206(1) assumes that an award covered employee will have a 

base rate of pay (which pursuant to s.16 cannot include a separately 

identifiable loading) which the section labels the “award rate”.  

75. The proposition that minimum wages and casual loadings are intended to be 

separate entitlements is reinforced by a consideration of the provisions of the 

Act dealing with Annual Wage Reviews and National Minimum Wage 

Orders.34  

76. We also note that the Fair Work Regulations 2009 require the separate 

identification on pay slips of any loading that is payable and, if an employee is 

paid by the hour, the hourly rate of pay for the employee’s ordinary hours.35 

77. As noted in the Commission’s decision, the casual loading is not described by 

the award as an ‘all purpose’ loading. In the awards in which parties have 

agreed that the Compounding Method applies36, the casual loading is typically 

identified as being payable for ‘all purposes’ or forming part of an employee’s 

all-purpose rate. The absence of this descriptor in the Electrical Contracting 

Award is consistent with the proposition that it is not intended to be payable 

for all purposes. 

  

 
34 See ss.285 – 299 of the Act.  

35 Regulation 3.46 of the Fair Work Regulations 2009.  

36 4 yearly review of modern awards – Overtime for casuals [2020] FWCFB 4350 at [302]. 
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78. Clause 10.3(d) of the award states as follows: 

(d) The overtime provisions of clause 26—Overtime and clause 24.13 apply to 
casual employees.  

79. Clause 10.3(d) does no more than to clarify that overtime rates and the 

relevant shift allowances are payable to casual employees. The clause states 

that those amounts apply to casual employees. It says nothing of how they 

apply to casual employees. The proposition that the clause “suggests that the 

penalty rates provided for in clause 26 are to be applied to the casual rate 

established by clause 10.3”37 is, with respect, not sound. There is no basis for 

reading in such a meaning and further, the proposition rests on the basis that 

clause 10.3 “establish[es] a casual rate” which, for the reasons stated above, 

it does not. 

80. We also note that clause 10.3(d) is in similar terms to provisions that the 

Commission has proposed to insert, as a product of these proceedings, in a 

number of awards in which it has accepted that the Cumulative Method 

applies.38 Such provisions do no more than to signpost and make clear that 

certain entitlements prescribed elsewhere in the award are applicable to 

casual employees. 

81. Clause 26.1 prescribes the relevant overtime rate: 

26.1 Payment for working overtime 

(a) For all work done outside ordinary hours, the rates of pay will be time 
and a half for the first two hours and double time thereafter. 

(b) Except as provided in clause 27.4, in computing overtime each day’s 
work will stand alone. 

82. As we have submitted earlier, there is no basis for interpreting the expressions 

“time and a half” and “double time” as applying to the casually loaded rate on 

the basis of paragraph [25] of the August Decision. 

 
37 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [318]. 

38 See for example proposed clause 11.4 in the Airline Operations – Ground Staff Award 2020; 
proposed clause 11.3 in the Cement, Lime and Quarrying Award 2020 and proposed clause 11.3 of 
the Clerks – Private Sector Award 2020.  
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83. In our submission, the clause requires the calculation of the relevant rates on 

the minimum rates prescribed by the award. The clause cannot logically be 

said to apply to any additional amounts, subject to any other provisions of the 

award requiring that such amounts be included in the calculation of overtime 

rates (such as a provision that prescribes an ‘all purpose’ allowance).  

84. Clause 26 does not expressly require or even suggest that the relevant rate is 

to be calculated by reference to any additional amount such as a casual 

loading or other allowances.  

85. Further, as submitted earlier, it may be argued that there is no apparent basis 

for reading the provision as requiring the inclusion of the casual loading in the 

calculation of the relevant rate but not including any other amount payable 

during ordinary hours, such as allowances (including allowances that are not 

all purpose allowances). The logical extension of the Commission’s reasoning 

would appear to potentially result in such an outcome. This would self-

evidently result in various absurd outcomes and would be wholly inconsistent 

with the manner in which awards are interpreted and applied in practice. 

86. The Compounding Method also lacks industrial merit. There is no justification 

for requiring that the casual loading should be multiplied during the 

performance of overtime. Clause 10.3(c) of the award states that the casual 

loading is paid in lieu of various entitlements and benefits associated with full-

time and part-time employment. Many of them are entitlements that accrue to 

permanent employees during ordinary hours of work. None of them warrant a 

multiplication on overtime for casual employees.  

87. It is also not consistent with the maintenance of a fair safety net for one cohort 

of employees to receive a windfall gain from the Compounding Method. It 

would result in an absurd outcome whereby one type of employee gets a 

higher level of penalty than others for no discernible reason. It does not result 

in fairness between employees and it certainly is not fair for employers to have 

to pay such additional amounts. 
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88. For the reasons stated above, the Electrical Contracting Award requires the 

Cumulative Method of calculation. The award should not be varied to require 

the Compounding Method. Such a variation would amount to a substantive 

change to the award and require a consideration of whether the proposed 

clause is necessary to achieve the modern awards objective. There is no 

material before the Commission that could satisfy it of that consideration 

2.4 The Remaining Relevant Awards  

89. The balance of the Relevant Awards (and potentially others considered in the 

August Decision) were also determined on the basis of the ‘Yallourn/Domain 

approach’. The Commission’s decision in relation to the Aged Care Award, 

Health Award and Electrical Contracting Award in light of the matters raised 

above, may have a bearing on its decision in respect of the remaining 

Relevant Awards.  

90. We respectfully submit that consideration should be given to not varying those 

awards at this time, until the Commission has dealt with our submissions 

above. 
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3. CATEGORY 2 AWARDS 

3.1 The Airline Operations - Ground Staff Award 2020 

91. The draft determination proposes to amend clause 24.2(b) which sets the rate 

of pay to which an employee is entitled if required to resume or continue work 

without having a break of 10 consecutive hours. The proposed amendment 

would insert a separate rate for casual employees payable in such 

circumstances (i.e. 225% of the ordinary hourly rate). 

92. As we understand it, the award is to be varied to reflect a ‘consensus’ position 

that the casual loading and overtime penalty rate are added separately to the 

minimum hourly rate.39 

93. Ai Group has a significant interest in the Airline Operations – Ground Staff 

Award 2010 and does not oppose the ‘consensus position’ to the extent that 

it relates to the overtime rates prescribed by clause 24.1 of the award. 

However, we oppose the proposed variation to clause 24.2(b) for the reasons 

that follow. 

94. First, the application of clause 24.2 of the award was not a matter to which Ai 

Group and we anticipate, other interested parties, turned their minds when 

considering the relevant issues in these proceedings. It was not the subject of 

any specific discussion amongst the parties nor was any consideration given 

to it by Ai Group. We did not apprehend that the provision fell within the scope 

of these proceedings and we respectfully submit that the ‘consensus’ position 

mentioned in the August Decision did not extend to clause 24.2. 

95. Second, having now given the matter some consideration in light of the draft 

determination, we contend that the clause does not apply to casual 

employees. 

  

 
39 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [300] and [304]. 
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96. The provision requires the payment of a penalty if an employee is required by 

the employer to resume or continue work without having a break of 10 

consecutive hours. The very premise on which the clause is based is 

antithetical to the nature of casual employment. A casual employee is not 

compelled to perform work offered by their employer and therefore cannot be 

required to “resume or continue work without having a break of 10 consecutive 

hours”. 

97. The clause goes on to state that after the employee is released from duty, the 

employee is entitled to a break of 10 consecutive hours and “must not lose 

pay for ordinary working time occurring during such absence”. A casual 

employee does not, however, have “ordinary working time” because casual 

employees are not afforded any guarantee of work or minimum hours of work 

under the award.  

98. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 

99. For the reasons above, we submit that the variations proposed to clause 24.2 

should not be made.  
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3.2 The Asphalt Industry Award 2020 

100. Proposed clauses 20.5(c)(a) and (b) should be renumbered as clauses 

20.5(c)(i) and (ii). 

101. Also, the words “for all time worked after finishing an ordinary shift” in the 

proposed clause 20.5(c)(b) are unnecessary and should be deleted. They 

appear in the first sentence of clause 20.5(c). 

3.3 The Black Coal Award 

102. The following submissions are made in addition to the submissions made 

about the Black Coal Award at section 2. 

103. The draft determination proposes that the term ‘hourly rate’ or ‘hourly rate of 

pay’ be used in clauses 17.2(a), 17.2(b) and 17.2(c) of the award. 

104. The aforementioned terms are ambiguous and confusing as they do not 

appear anywhere else in the award and are not defined. We submit that the 

term ‘minimum hourly rate’ should instead be used. This would: 

(a) More closely reflect the manner in which minimum rates are described 

by the award at clauses A.4 and B.2 of the award; 

(b) Be consistent with the approach taken by the Commission in the 

exposure draft to the Black Coal Award (which is not yet finalised).  

105. Further, we are concerned that the inclusion of a new reference rate could 

potentially have broader ramifications in an outstanding matter pertaining to 

the calculation of shift and public holiday penalties in the Black Coal Award. 

The Construction, Forestry, Maritime, Mining and Energy Union sent 

correspondence to a separately constituted Full Bench on 1 September 2020 

referring to the draft determination issued in these proceedings and proposed 

that the term ‘hourly rate of pay’ be used to resolve ambiguities which have 

come to light in that separate matter.  
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106. For the reasons above, the words ‘hourly rate of pay’ or ‘hourly rate’, where 

they appear in the draft determination, should be amended to read ‘minimum 

hourly rate’. 

3.4  The Building and Construction General On-Site Award 2010  

107. In the interests of consistency with the proposed new clause 36.3, a new 

clause 37.10 should also be inserted as follows: 

37.10  A casual employee must be paid for overtime or weekend work in 
accordance with clause 14.6. 

3.5 The Business Equipment Award  

108. The following submissions are made in addition to the submissions made at 

section 2 about the Business Equipment Award. 

109. The proposed amendments to clause 20.6(b)(ii) inappropriately seek to 

extend the requirement to pay the rates there prescribed to casual employees. 

The changes proposed should not be made. 

110. Clause 20.6(b)(i) excludes casual employees from the relevant conditions 

which apply where a permanent employee is not provided with 10 consecutive 

hours off duty between the end of the employee’s work on one day and the 

start of the employee’s work on the next day. The higher rates of pay 

prescribed by clause 20.6(b)(ii) only apply to an employee who, on the 

instructions of the employer, “resumes or continues work without having had 

10 consecutive hours off duty in accordance with clause 20.6(b)(i)”. 

Accordingly, clause 20.6(b)(ii) applies only to those employees to whom 

clause 20.6(b)(i) also applies. This does not include casual employees. 
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3.6 The Clerks – Private Sector Award 2020  

111. The proposed clause 11.3 should be amended as follows: 

11.3 For each overtime hour worked, a casual employee must be paid the overtime 
rates prescribed by clause 21.4 and clause 28.1. 

112. This is necessary to account for the separate overtime rates prescribed for 

shiftworkers in clause 28.1. 

3.7 The Commercial Sales Award 2020 

113. First, clause references in the proposed clause 19.1 have been omitted and 

replaced with the words “Error! Reference source not found”:  

(a) Clause 19.1(a) should refer to 13—Ordinary hours of work and clause 

15—Classifications and minimum rates respectively. 

(b) Clause 19.1(b) should refer to clause 15—Classifications and minimum 

rates. 

(c) Clause 19.1(c) should refer to clause 15—Classifications and minimum 

rates. 

114. Second, the restructuring of clause 19.1 and the proposed structure for clause 

19.2 has resulted in provisions that prescribe penalties for Saturday and 

Sunday work to fall under the broad heading of ‘overtime’. Currently, clause 

19 of the Commercial Sales Award 2020 is headed ‘Overtime and penalty 

rates’. Clause 19.1 deals with overtime and clauses 19.2 and 19.3 deal with 

weekend penalty rates for Saturday and Sunday respectively. 

115. Work performed on Saturdays and Sundays is not necessarily overtime under 

the Commercial Sales Award 2020. The award permits the performance of 

ordinary hours of work on a weekend. The rates prescribed by clauses 19.2 

and 19.3 are payable for all such work The recharacterisation of the rates 

prescribed by clauses 19.2 and 19.3 as overtime rates is problematic. It is no 

longer clear that those rates are also payable for ordinary hours worked on a 

weekend. 
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116. The draft determination should be amended by deleting ‘Overtime’ from the 

proposed headings to clauses 19.1 and 19.2.  

3.8 The Call Centre Award 

117. The following submissions are made in addition to the submissions at section 

2 about the Call Centre Award. 

118. First, an error has been identified in the proposed table for clause 20.1(a). The 

applicable overtime rate for a casual employee working on a Sunday, applying 

the Compounding Method of calculation, would be 250% of the minimum 

hourly rate, not 312.5% as stated in the draft determination. 

119. Second, the proposed amendments to clause 20.4(b)(ii) inappropriately 

extend the requirement to pay the rates there prescribed to casual employees. 

The changes proposed should not be made. 

120. Clause 20.4(b)(i) excludes casual employees from the relevant conditions 

which apply to a permanent employee who is not provided with 10 consecutive 

hours off duty between the end of the employee’s work on one day and the 

start of the employee’s work on the next day. The higher rates of pay 

prescribed by clause 20.4(b)(ii) only apply to an employee who, on the 

instructions of the employer, “resumes or continues work without having had 

10 consecutive hours off duty in accordance with clause 20.4(b)(i)”. 

Accordingly, clause 20.4(b)(ii) applies only to those employees to whom 

clause 20.4(b)(i) also applies. This does not include casual employees. 

3.9 The Food, Beverage and Tobacco Manufacturing Award 2010 

121. First, it is unclear why the dedicated casual rates of pay in the proposed clause 

33.1(d)(ii) are confined only to continuous shiftworkers. This appears to be an 

error. It should apply to all shiftworkers. 
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122. Second, the draft determination uses the term ‘hourly rate’. That term is not 

defined in the award and is potentially unclear. We submit that it should be 

replaced with ‘minimum hourly wage’ to more closely reflect the terminology 

used at clause 20.1 to describe the minimum rates payable under the award. 

This would make clear that the relevant rate is the minimum hourly rate 

prescribed by the award and all-purposes allowances, to the exclusion of any 

other amounts such as above-award amounts. 

123. Third, the terminology to be used in the relevant provisions should also be 

considered in the context of the exposure draft process. The draft 

determination proposes the inclusion of the term ‘hourly rate’ in various 

provisions. That term is not defined in the current award, nor will it be defined 

in the award when varied to reflect the outcome of that process. Similarly, the 

term ‘minimum hourly wage’ will not otherwise be used in the award when 

varied to reflect the exposure draft. Rather, we understand that it will relevantly 

use the term ‘ordinary hourly rate’, which will be defined as the minimum 

hourly rate prescribed by the award plus all-purpose allowances. 

3.10 The Gas Industry Award 2020 

124. First, the proposed new clause 11.3 would require that casual employees must 

be paid the overtime rates prescribed by clause 19.1(b). However, other 

subclauses in clause 19 also prescribe overtime rates payable to casual 

employees (see for example clauses 19.7(b) and 19.7(c), which apply to the 

performance of ordinary hours and overtime). We also note that at clause 

19.8, there is a table that sets out the various rates that are payable to casual 

employees under the clause, some of which are overtime rates. 

125. For the purposes of maintaining consistency and ensuring that the proposed 

clause 11.3 does not inadvertently cause confusion, it should refer to “clause 

19” instead of “clause 19.1(b)”.  
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126. Second, the draft determination proposes to amend clause 19.6 which sets 

the rate of pay to which an employee is entitled if required to resume work 

without having a break of 10 consecutive hours. The proposed amendment 

would insert a separate rate for casual employees payable in such 

circumstances (i.e. 225% of the minimum hourly rate). 

127. As we understand it, the award is to be varied to reflect a ‘consensus’ position 

that the casual loading and overtime penalty rate are added separately to the 

minimum hourly rate.40 

128. Ai Group opposes the proposed variation to clause 19.6 for the reasons that 

follow. 

129. The application of clause 19.6 of the award was not a matter to which Ai Group 

and we anticipate, other interested parties, turned their minds when 

considering the relevant issues in these proceedings. It was not the subject of 

any specific discussion amongst the parties nor was any consideration given 

to it by Ai Group. We did not apprehend that the provision fell within the scope 

of these proceedings and we respectfully submit that the ‘consensus’ position 

mentioned in the August Decision did not extend to clause 19.6. 

130. Moreover, having now given the matter some consideration in light of the draft 

determination, we contend that the clause does not apply to casual 

employees. 

131. The provision requires the payment of a penalty if an employee is directed by 

the employer to resume work without having a break of 10 hours. The very 

premise on which the clause is based is antithetical to the nature of casual 

employment. A casual employee is not compelled to perform work offered by 

their employer and therefore cannot be required to resume work without 

having a break of 10 hours. 

  

 
40 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [300] and [304]. 



 
 

4 Yearly Review of Modern Awards –  
AM2017/51 Overtime for Casuals  
 

Australian Industry Group 39 

 

132. Similarly, clause 19.6(a) states that  an employee “will not suffer a reduction 

in payment for ordinary hours of work” during the requisite 10 hour break. A 

casual employee does not, however, have ordinary hours of work in the 

relevant sense because casual employees are not afforded any guarantee of 

work or minimum hours of work under the award.  

133. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 

134. For the reasons above, we submit that the variations proposed to clause 19.6 

should not be made.  
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3.11 The General Retail Industry Award 2010 

135. On 1 October 2020, the General Retail Industry Award 2010 will be amended 

to reflect the outcome of the Commission’s ‘plain language redrafting’ 

process.41 Therefore, the determination issued by the Commission in this 

matter appears to require significant amendment in order to reflect the varied 

award. For example, the various provisions referenced in the draft 

determinations will be renumbered from 1 October 2020. 

136. We also submit that the terminology used in the draft determination should be 

reconsidered in light of the award as it will shortly be varied. The draft 

determination proposes the inclusion of the term ‘hourly rate’ in various 

provisions. That term is not defined in the current award, nor will it be defined 

in the award as varied. Rather, once amended, the award will consistently 

refer to the ‘minimum hourly rate’; a term that is used to reflect the base hourly 

rate prescribed by the award.42 The provisions proposed to be varied should 

also use that term. 

3.12 The Graphic Arts, Printing and Publishing Award 2010 

137. First, the draft determination uses the term ‘hourly rate’. That term is not 

defined in the award and is potentially unclear. We submit that it should be 

replaced with ‘minimum hourly wage rate’ to more closely reflect the 

terminology used at clause 17 to describe the minimum rates payable under 

the award. This would make clear that the relevant rate is the minimum hourly 

rate prescribed by the award plus all-purposes allowances, to the exclusion of 

any other amounts such as above-award amounts. 

  

 
41 PR722492.  

42 See for example clauses 11.3, 17.1, 21.2(d) and 22.1. 
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138. Second, the draft determination uses the term ‘casual hourly rate’ and 

proposes the insertion of a note that states that the casual hourly rate includes 

the casual loading. The note raises the spectre of the ‘casual hourly rate’ also 

including other amounts, although we apprehend that that is not what is 

intended. 

139. We propose that instead of the ‘casual hourly rate’, the relevant provisions 

refer to the ‘casual minimum hourly wage rate’ (consistent with the proposed 

changes suggested above). The note should then state that the ‘casual 

minimum hourly wage rate is the minimum hourly wage rate prescribed by the 

award plus the casual loading prescribed by clause 12.4(a)’. 

140. Third, the terminology to be used in the relevant provisions should also be 

considered in the context of the exposure draft process. The draft 

determination proposes the inclusion of the term ‘hourly rate’ in various 

provisions. That term is not defined in the current award, nor will it be defined 

in the award when varied to reflect the outcome of that process. Similarly, the 

expressions suggested above will not otherwise be used in the award when 

varied to reflect the exposure draft. Rather, we understand that it will generally 

use the term ‘ordinary hourly rate’, which will be defined as the minimum 

hourly rate prescribed by the award plus all-purpose allowances. 

141. Fourth, the proposed clause 33.7 should be amended by replacing “theyss” 

with “they”. 

142. Fifth, the draft determination proposes to amend clause 33.7. The proposed 

amendment would insert a separate rate for casual employees (i.e. 200% of 

the casual hourly rate).  
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143. As we understand it, the Commission has decided to vary the award in light of 

a ‘consensus’ position that the casual loading and overtime penalty rate are 

calculated using the Compounding Method.43 

144. Ai Group opposes the proposed variation to clause 33.7 for the reasons that 

follow. 

145. The application of clause 33.7 of the award was not a matter to which Ai Group 

and we anticipate, other interested parties, turned their minds when 

considering the relevant issues in these proceedings. It was not the subject of 

any specific discussion amongst the parties nor was any consideration given 

to it by Ai Group. We did not apprehend that the provision fell within the scope 

of these proceedings and we respectfully submit that the ‘consensus’ position 

mentioned in the August Decision did not extend to clause 33.7. 

146. Moreover, having now given the matter some consideration in light of the draft 

determination, we contend that the clause does not apply to casual 

employees. 

147. The provision requires the payment of a penalty if an employee is required by 

the employer to work without having a break of 10 hours. The very premise on 

which the clause is based is antithetical to the nature of casual employment. 

A casual employee is not compelled to perform work offered by their employer 

and therefore cannot be required to work without having a break of 10 hours. 

148. Similarly, the clause states that “no deductions will be made from their pay 

because of any time lost by reason of” the requisite 10 hour break. This 

element of the clause cannot sensibly apply to casual employees because 

they are not afforded any guarantee of work, minimum hours of work or 

earnings under the award from which a “deduction” could conceivably be 

made.  

  

 
43 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [302] and [304]. 
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149. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 

150. For the reasons above, we submit that the variations proposed to clause 33.7 

should not be made.  

151. Sixth, the draft determination also proposes to vary clause 33.8 of the award 

to insert rates specifically payable to casual employees. Ai Group opposes the 

changes proposed and submits that the provision should not be varied for 

reasons similar to those identified above in respect of clause 33.7. Specifically: 

(a) The ‘consensus position’ regarding the interaction between overtime 

rates and the casual loading did not extend to clause 33.8. 
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(b) In our submission, clause 33.8 does not apply to casual employees. This 

is clear when regard is had to the following aspects of the clause: 

(i) The clause concerns circumstances in which an employee is 

required to work more than six consecutive days / shifts. For the 

reasons explained above, this is inherently inconsistent with the 

nature of casual employment. 

(ii) The clause goes on to provide that an employee will not suffer a 

reduction to their ‘weekly wage’. Casual employees are not entitled 

to a weekly wage under the award. They are paid by the hour for 

each hour of work performed. 

3.13 The Hair and Beauty Industry Award 2010 

152. The draft determination proposes to replace clause 13.3 with a new clause 

that would not deal with the issue addressed by the current provision. 

Paragraph 1 of the draft determination should be deleted. 

153. Clause 13.3 currently provides: 

For all work performed outside the hours in clause 28.2, except Sundays, a casual 
employee will be paid the hourly rate for a full-time employee in this award plus 50%. 

154. In effect, the current provision requires that a casual will be paid at a higher 

rate for time worked outside the spread of hours contemplated by clause 28.2 

(which sets certain outer limits on times between which ordinary hours can be 

worked). The provision does not actually deal with payment for overtime hours 

as the provisions of clause 28 do not apply to casual employees and as such, 

time worked outside such parameters is not actually overtime.44 Also, the 

rates prescribed by the proposed clause 13.3 will, in some instances be 

different to the typical overtime rates prescribed by the award. Neither the text 

nor operation of clause 13.3 should not be altered as an outcome of these 

proceedings. 

 
44 This is a consequence of the operation of clause 13.4 
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155. For completeness, we note that the text of clause 13.3 indicates that the 

loadings payable under the provision are to be calculated by reference to full-

time rates.  

3.14 The Health Award 

156. The following submissions are made in addition to our submissions at section 

2 regarding the Health Award. 

157. The draft determination proposes to amend clause 24.3(b) which sets the rate 

of pay to which an employee is entitled if required to work without having a 

break of 10 consecutive hours. The proposed amendment would insert a 

separate rate for casual employees payable in such circumstances (i.e. 250% 

of the minimum hourly rate). 

158. Submissions in respect of clause 24.3 of the award have not previously been 

made to the Commission. It was not the subject of the HSU application before 

the Commission. 

159. Ai Group opposes the proposed variations to clause 24.3. In our submission, 

the clause does not apply to casual employees. 

160. The provision requires the payment of a penalty if an employee on the 

instructions of the employer is required work without having a break of 10 

consecutive hours. The very premise on which the clause is based is 

antithetical to the nature of casual employment. A casual employee is not 

compelled to perform work offered by their employer and therefore cannot be 

instructed to work without having a break of 10 hours. 

161. The clause goes on to state that after the employee is released from duty, the 

employee is entitled to a break of 10 consecutive hours “without loss of pay 

for ordinary working time occurring during such absence”. A casual employee 

does not, however, have “ordinary working time” because casual employees 

are not afforded any guarantee of work or minimum hours of work under the 

award.  
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162. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 

163. For the reasons above, we submit that the variations proposed to clause 24.3 

should not be made.  

164. Consistent with the submissions above, the reference to clause 24.4 should 

be removed from the proposed clause 11.6. 

3.15 The Joinery and Building Trades Award 2010 

165. First, clause 12.6 provides the rates payable in respect of work undertaken by 

casual employees that is either overtime or undertaken on a public holiday. 

166. The proposed note to clause 12.6 clarifies the cumulative nature of the 

overtime rate for casual employees. As it follows a provision which deals with 

both overtime and public holiday penalties, the exclusive reference to overtime 

rates may imply a different approach to public holiday penalties. 
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167. In any event, given the clear and comprehensive outline of how the rates of 

pay in clause 12.6 are calculated in the provision, the note is, in our 

submission unnecessary and should be deleted. Alternatively, it should be 

amended as follows: 

NOTE: The overtime and public holiday penalty rates for casual employees have 
been calculated by adding the casual loading prescribed by clause 12.5 to the 
relevant overtime penalty rates for full-time and part-time employees prescribed by 
clauses 28.2(h), 28.2(i), 28.3(e)(i), 28.3(e)(ii) and 30 – Overtime. 

168. Second, the application of the proposed clauses 30.2(d), 30.6(f) and 30.7(b) 

should be clarified.  

169. Taking clause 30.7(b) as an example: 

(a) Clause 30.7(a) would require that any employee, including a casual 

employee, is to be paid at a rate of 250% for overtime worked on a public 

holiday.  

(b) The proposed new clause 30.7(b) would state that a casual employee 

“must be paid the overtime penalty rates” in accordance with clause 12.6. 

The clause does not clearly identify which overtime penalty rate it is 

referring to or the circumstances in which such rates are payable.  

170. Similar issues arise in relation to clauses 30.2(d) and 30.6(f). 

171. We accordingly suggest that the following amendments are made to the 

proposed clauses: 

30.2(d) A casual employee must be paid the overtime penalty rates prescribed by 
clause 30.2 in accordance with clause 12.6.  

30.6(f) A casual employee must be paid the overtime penalty rates prescribed by 
clause 30.6 in accordance with clause 12.6. 

30.7(b) A casual employee must be paid the overtime penalty rate rates prescribed 
by clause 30.7 in accordance with clause 12.6.  
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3.16 The Oil Refining and Manufacturing Award 2020 

172. The note to clause 22.6 states that the overtime rates for casual employees in 

that clause have been calculated by adding the casual loading prescribed by 

clause 11.3(a)(ii) to the overtime rates for full and part-time employees 

prescribed by clause 22.2. This is incorrect. The rates have been calculated 

by adding the casual loading to the overtime rates for full and part-time 

employees prescribed by the proposed clause 22.5. 

3.17 The Plumbing and Fire Sprinklers Award 2010 

173. The reference rate for the calculation of overtime rates in the draft 

determination is the ‘hourly rate (plus any all-purpose allowance)’. As there is 

no definition of an ‘hourly rate’ in the Award, this term is likely to confuse. 

174. We note however that the award defines the ‘hourly minimum wage’ as 

follows: 

the relevant hourly wage in clause 20—Minimum wages 

175. We apprehend that ‘hourly rate’ as utilised in the proposed clauses is intended 

to refer to the minimum hourly rate prescribed by clause 20, however this is 

not clear. Accordingly, we submit that the proposed provisions should use the 

term ‘hourly minimum wage’ instead of ‘hourly rate’. 

176. The appropriate terminology to be used in the relevant provisions should be 

given further consideration when it is translated into the exposure draft, having 

regard to the terminology used in that instrument. 

3.18 The Premixed Concrete Award 2020 

177. First, a reference to Schedule A has been inadvertently omitted from Note 1 

below clause 20.2. 
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178. Second, the draft determination proposes to amend clause 20.4(c) which sets 

the rate of pay to which an employee is entitled if directed to resume or 

continue work without having a break of 10 consecutive hours. The proposed 

amendment would insert a separate rate for casual employees payable in 

such circumstances (i.e. 225% of the ordinary hourly rate). 

179. As we understand it, the award is to be varied to reflect a ‘consensus’ position 

that the casual loading and overtime penalty rate are added separately to the 

minimum hourly rate.45 

180. Ai Group opposes the proposed variation to clause 20.4(c) for the reasons 

that follow. 

181. The application of clause 20.4(c) of the award was not a matter to which Ai 

Group and we anticipate, other interested parties, turned their minds when 

considering the relevant issues in these proceedings. It was not the subject of 

any specific discussion amongst the parties nor was any consideration given 

to it by Ai Group. We did not apprehend that the provision fell within the scope 

of these proceedings and we respectfully submit that the ‘consensus’ position 

mentioned in the August Decision did not extend to clause 20.4. 

182. Having now given the matter some consideration in light of the draft 

determination, we contend that the clause does not apply to casual 

employees. 

183. The provision requires the payment of a penalty if an employee is directed by 

the employer to resume or continue work without having a break of 10 

consecutive hours. The very premise on which the clause is based is 

antithetical to the nature of casual employment. A casual employee is not 

compelled to perform work offered by their employer and therefore cannot be 

required to resume or continue work without having a break of 10 consecutive 

hours. 

  

 
45 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [300] and [304]. 
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184. The clause also states that after the employee is released from duty, the 

employee is entitled to a break of 10 consecutive hours “without loss of pay 

for ordinary working time” during that absence. A casual employee does not, 

however, have “ordinary working time” because casual employees are not 

afforded any guarantee of work or minimum hours of work under the award.  

185. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 

186. For the reasons above, we submit that the variations proposed to clause 

20.4(c) should not be made.  

3.19 The Seafood Processing Award 2020 

187. The draft determination uses the term ‘casual hourly rate’ in various terms and 

proposes the insertion of notes that state that the casual hourly rate includes 

the casual loading. The note raises the spectre of the ‘casual hourly rate’ also 

including other amounts (e.g. above award amounts or allowances), although 

we anticipate that that is not what is intended. 
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188. We submit that the note should be amended to state that the ‘casual hourly 

rate is the minimum hourly rate prescribed by the award plus the casual 

loading prescribed by clause 11.2(a)(ii)’. 

3.20 The Security Services Industry Award 2020 

189. The draft determination issued in respect of this award appears intended to 

give effect to the Full Bench’s provisional view expressed in paragraph [62] of 

its 8 October 2019 decision that overtime rates are to be paid to casuals 

working in excess of: 

(a) 10 hours per shift or 12 hours per shift by agreement; 

(b) Any time worked in excess of 38 hours per week or, where the casual 

employee works in accordance with a permitted roster, in excess of an 

average of 38 hours per week across the period of the roster cycle. 46 

190. The proposed clause 19.3(b) refers to clause 13.1 which contains the relevant 

averaging arrangements, however that clause is expressly limited to full-time 

employees. To that extent, the clause is different to clause 21.1(a) of the 

award47 prior to its recent variation to reflect the exposure draft process, which 

appeared to also apply to casual employees. 

191. The reference to clause 13.1(a) is confusing given that it applies only to full-

time employees. Accordingly, the following amendments should be made: 

(a) Amend the proposed clause 11.3(b) as follows: 

any time worked in excess of 38 hours per week or, where the casual employee 
works in accordance with a roster established pursuant to clause 13.1 13.2, in 
excess of an average of 38 hours per week across the period of the roster cycle. 

  

 
46 4 yearly review of modern awards – Overtime for casuals [2019] FWCFB 6953 

47 4 yearly review of modern awards – Overtime for casuals [2019] FWCFB 6953 at [62]. 



 
 

4 Yearly Review of Modern Awards –  
AM2017/51 Overtime for Casuals  
 

Australian Industry Group 52 

 

(b) Insert a new clause 13.2 as follows: 

If the employer chooses to operate a roster, a maximum of 38 ordinary hours 
per week may be worked by a casual employee in any of the following ways at 
the discretion of the employer: 

(a) 76 hours over a roster cycle of up to 2 weeks; or 

(b) 114 hours over a roster cycle of up to 3 weeks; or 

(c) 152 hours over a roster cycle of up to 4 weeks; or 

(d) 304 hours over a roster cycle of up to 8 weeks. 

3.21 The Storage Services and Wholesale Award 2020 

192. The draft determination proposes to amend clause 21.4(c), which sets the rate 

of pay to which an employee is entitled if directed to resume or continue work 

without having a break of 10 consecutive hours. The proposed amendment 

would insert a separate rate for casual employees payable in such 

circumstances (i.e. 225% of the minimum hourly rate). 

193. As we understand it, the award is to be varied to reflect a ‘consensus’ position 

that the casual loading and overtime penalty rate are added separately to the 

minimum hourly rate.48 

194. Ai Group opposes the proposed variation to clause 21.4(c) for the reasons 

that follow. 

195. First, the application of clause 21.4(c) of the award was not a matter to which 

Ai Group and we anticipate, other interested parties, turned their minds when 

considering the relevant issues in these proceedings. It was not the subject of 

any specific discussion amongst the parties nor was any consideration given 

to it by Ai Group. We did not apprehend that the provision fell within the scope 

of these proceedings and we respectfully submit that the ‘consensus’ position 

mentioned in the August Decision did not extend to clause 21.4. 

  

 
48 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [300] and [304]. 
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196. Second, having now given the matter some consideration in light of the draft 

determination, we contend that the clause does not apply to casual 

employees. 

197. The provision requires the payment of a penalty if an employee is instructed 

by the employer to resume or continue work without having a break of 10 

consecutive hours. The very premise on which the clause is based is 

antithetical to the nature of casual employment. A casual employee is not 

compelled to perform work offered by their employer and therefore cannot be 

required to resume or continue work without having a break of 10 consecutive 

hours. 

198. The clause also states that after the employee is released from duty, the 

employee is entitled to a break of 10 consecutive hours “without loss of pay 

for ordinary working time” during that absence. A casual employee does not, 

however, have “ordinary working time” because casual employees are not 

afforded any guarantee of work or minimum hours of work under the award.  

199. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 
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200. For the reasons above, we submit that the variations proposed to clause 

21.4(c) should not be made.  

3.22 The Sugar Industry Award 2020 

201. First, the proposed amendments to clause 29.4 seek to inappropriately extend 

the requirement to pay the rates there prescribed to casual employees. The 

changes proposed should not be made. 

202. Clause 29.4(b)(i) excludes casual employees from the relevant conditions 

which would otherwise apply where an employee is not provided with 10 

consecutive hours off duty between the end of the employee’s work on one 

day and the start of the employee’s work on the next day. The higher rates of 

pay prescribed by clause 29.4(b)(ii) only apply to an employee who, on the 

instructions of the employer, “resumes or continues work without having had 

10 consecutive hours off duty in accordance with clause 29.4(b)(i)”. 

Accordingly, clause 29.4(b)(ii) applies only to those employees to whom 

clause 29.4(b)(i) also applies. This does not include casual employees.  

203. We also note that the ‘consensus position’ described in the August Decision 

did not extend to clause 29.4(b)(i) of the award.49  

204. Second, the proposed amendments to clause 30.12(d) seek to inappropriately 

extend the requirement to pay the rates there prescribed to casual employees. 

The changes proposed should not be made. 

205. The ‘consensus position’ described in the August Decision did not extend to 

clause 29.4(b)(i) of the award.50 Moreover, we contend that clause 30.12(d) 

does not apply to casual employees. The provision requires the payment of a 

penalty if an employee is required by the employer to work for 16 hours or 

more continuously before the ordinary starting time at the commencement of 

any week, unless the employee receives 8 consecutive hours off duty prior to 

 
49 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [302] and [304]. 

50 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [302] and [304]. 
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commencing work on their ordinary shift.  

206. The very premise on which the clause is based is antithetical to the nature of 

casual employment. A casual employee cannot be required to perform work 

in the circumstances described by the clause. A casual employee is at liberty 

to refuse to perform such work if they choose. 

207. The clause also states that  if the employee is given “time off”, that portion of 

the employee’s “ordinary shift which falls within such 8 consecutive hours off 

duty” will be paid for at ordinary rates. A casual employee does not, however, 

have “ordinary shifts” because casual employees are not afforded any 

guarantee of work or minimum hours of work under the award. 

3.23 The Telecommunications Award  

208. The following submissions are made in addition to the submissions at section 

2 about the Telecommunication Award.  

209. First, the reference rate for the calculation of overtime penalties in the draft 

determination is the ‘hourly rate (plus any all-purpose allowance)’. In the 

absence of a definition of the term ‘hourly rate’, its use may be confusing and 

ambiguous. We are particularly concerned that the term may be susceptible 

to being interpreted as including over-award amounts or any allowances 

(other than all purpose allowances). 

210. The expression ‘hourly rate’ should be replaced with ‘minimum hourly rate 

prescribed by the award’.  

211. Second, the appropriate terminology to be used in the relevant provisions 

should be given further consideration when it is translated into the exposure 

drafted, having regard to the terminology used in that instrument. 
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3.24 The Transport (Cash in Transit) Award 2020 

212. The following submissions are made in addition to the submissions at section 

2 about the Cash in Transit Award. 

213. The draft determination proposes to amend clause 20.3(c), which sets the rate 

of pay to which an employee is entitled if instructed to resume or continue 

work without having a break of 8 consecutive hours. The proposed 

amendment would insert a separate rate for casual employees payable in 

such circumstances (i.e. 225% of the ordinary hourly rate). 

214. Ai Group opposes the proposed variation to clause 20.3(c) for the reasons 

that follow. 

215. First, submissions in respect of clause 20.3 of the award have not previously 

been made to the Commission. It was not the subject of the TWU’s 

submissions before the Commission.51 Accordingly, when preparing our reply 

submissions, we did not apprehend that the provision fell within the scope of 

these proceedings. 

216. Second, having now given the matter some consideration in light of the draft 

determination, we contend that the clause does not apply to casual 

employees. 

217. The provision requires the payment of a penalty if an employee is instructed 

by the employer to resume or continue work without having a break of 8 

consecutive hours. The very premise on which the clause is based is 

antithetical to the nature of casual employment. A casual employee is not 

compelled to perform work offered by their employer and therefore cannot be 

required to resume or continue work without having a break of 8 consecutive 

hours. 

  

 
51 TWU submission dated 5 December 2019. 
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218. The clause also states that after the employee is released from duty, the 

employee is entitled to a break of 8 consecutive hours “without loss of pay for 

ordinary working time” during that absence. A casual employee does not, 

however, have “ordinary working time” because casual employees are not 

afforded any guarantee of work or minimum hours of work under the award.  

219. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 

220. For the reasons above, we submit that the variations proposed to clause 

20.3(c) should not be made.  

3.25 The Wine Industry Award 2020 

221. The draft determination proposes to amend clause 30.4(b), which sets the rate 

of pay to which an employee is entitled if instructed to resume or continue 

work without having a break of 10 consecutive hours. The proposed 

amendment would insert a separate rate for casual employees payable in 

such circumstances (i.e. 225% of the minimum hourly rate). 
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222. As we understand it, the award is to be varied to reflect a ‘consensus’ position 

that the casual loading and overtime penalty rate are added separately to the 

minimum hourly rate.52 

223. Ai Group opposes the proposed variation to clause 30.4(b) for the reasons 

that follow. 

224. First, the application of clause 30.4(b) of the award was not a matter to which 

Ai Group and we anticipate, other interested parties, turned their minds when 

considering the relevant issues in these proceedings. It was not the subject of 

any specific discussion amongst the parties nor was any consideration given 

to it by Ai Group. We did not apprehend that the provision fell within the scope 

of these proceedings and we respectfully submit that the ‘consensus’ position 

mentioned in the August Decision did not extend to clause 30.4(b). 

225. Second, having now given the matter some consideration in light of the draft 

determination, we contend that the clause does not apply to casual 

employees. 

226. The provision requires the payment of a penalty if an employee is instructed 

by the employer to resume or continue work without having a break of 10 

consecutive hours. The very premise on which the clause is based is 

antithetical to the nature of casual employment. A casual employee is not 

compelled to perform work offered by their employer and therefore cannot be 

required to resume or continue work without having a break of 10 consecutive 

hours. 

227. The clause also states that after the employee is released from duty, the 

employee is entitled to a break of 10 consecutive hours “without loss of pay 

for ordinary working hours” during that absence. A casual employee does not, 

however, have “ordinary working hours” because casual employees are not 

afforded any guarantee of work or minimum hours of work under the award.  

  

 
52 4 yearly review of modern awards – Overtime for Casuals [2020] FWCFB 4350 at [300] and [304]. 
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228. We also note that a number of awards clarify that comparable provisions 

contained therein do not apply to casual employees. For example: 

(a) The Manufacturing and Associated Industries and Occupations Award 

2020 – clause 32.12(c). 

(b) The Road Transport and Distribution Award 2010 – clause 21.4. 

(c) The Business Equipment Award – clause 20.6(b). 

(d) The Call Centre Award – clause 20.4(b). 

(e) The Food, Beverage and Tobacco Manufacturing Award 2010 – clause 

33.3. 

(f) The Nurses Award 2010 – clause 28.3.  

(g) The Mining Industry Award 2020 - clause 14.3(a). 

(h) The Pest Control Industry Award 2020 – clause 20.6. 

229. For the reasons above, we submit that the variations proposed to clause 

30.4(b) should not be made.  


