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IN THE FAIR WORK COMMISSION 

2014 Award Review 

(AM2017/51) 

Community and Public Sector Union (CPSU) (PSU Group) 

Submissions re: overtime for casual employment 

 

Introduction 

1. The CPSU makes these submissions in accordance with the Statement and Directions of 14 

October 2019 and in reply to submissions made by the Australian Business Lawyers of 12 

November and Ai Group of 11 November 2019. The submissions are made regarding the 

Broadcasting and Recorded Entertainment and Cinema’s Award, Contract Call Centres 

Award, Telecommunications Services Award and the Labour Market Assistance Award 

Broadcasting Recorded Entertainment and Cinema’s Award   

2. For the Broadcasting, Recorded Entertainment and Cinema’s Award 2010 (BRECA) the CPSU 

provides the following submission regarding how the award treats casuals employees and 

overtime for Television Broadcasting and Radio Broadcasting technical staff. The award 

provides: 

10.6 Casual employment 

(a) A casual employee is an employee engaged as such and paid by the hour. An employer 

when engaging a casual must inform the employee that they are employed as a casual, of 

their hours of work, classification level and rate of pay. 

(b) A casual employee must be paid at the relevant minimum hourly wage plus a loading of 

25%. Such loading is paid instead of all paid leave including annual leave, personal/carer’s 

leave and public holidays not worked whether prescribed in this award or the NES. 

(c) Casual employees must be paid at the termination of each engagement, but may agree to 

be paid weekly or fortnightly. 

(d) Subject to the provisions of clause 14.7, casual employees are entitled to a minimum 

payment of four hours’ pay on each occasion they are required to attend for work 

 

. . . 

Part 6 Television Broadcasting 

29. Overtime 

29.1 The hourly rate for overtime purposes is to be calculated by dividing the relevant 

minimum weekly wage by 38. 

29.2 All time worked in excess of the ordinary hours is overtime and must be paid for as 

follows: 

(a) Monday to Friday—time and a half for the first two hours and double time after 

that; 

(b) Saturday—time and three quarters for the first two hours and double time after 

that; 

(c) Sunday—double time; and 

(d) public holiday—double time and a half. 
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29.3 Where an employee is specifically brought in to work overtime on a Saturday, Sunday or 

public holiday, the minimum payment must be for four hours of work. 

29.4 In computing overtime each day’s work must stand alone, provided that where the 

overtime begins on one day and continues after midnight without interruption other than for 

meal breaks, the overtime must be paid on the basis that the employee has worked 

continuously. 

29.5 Except in cases of a change of roster of which the employee has had 24 hours’ notice or 

where the employee agrees to bank an accrued day off, an employee who is required to 

work on any day for which the employee is rostered off duty will be entitled to payment at 

the rate of double time for all time worked or double time and a half for public holidays with 

a minimum payment for four hours’ work. 

29.6 Except in the case of overtime worked under clause 29.5, where an employee having 

completed work and having left the place of work is recalled for work, not continuous with 

the next rostered shift, the employee must be paid overtime at the rate of double time with 

a minimum of two hours’ payment. 

29.7 An employee who finishes overtime work at a time when reasonable means of transport 

are not available must either be provided with transport to their home or be paid at the 

overtime rate for the time reasonably required to reach their home after completing the 

overtime. 

29.8 An employee is entitled to a minimum break of 10 hours between the finish of work on 

one day and the start of work on the next day. If the employer requires an employee to 

resume work without such a break, the employee must be paid at the rate of double time for 

all time worked until they have had a break of at least 10 hours 

 

. . . 

Part 7 - Radio Broadcasting 

40. Overtime—Technical staff 

40.1 Technical staff are to be paid for overtime at the following rates: 

(a) Monday to Friday—time and a half for the first two hours and double time after 

that. 

(b) Saturday—time and three quarters for the first two hours overtime and double 

time after that. 

(c) Sunday—double time. 

(d) Public holidays—double time and a half. 

40.2 In the computation of overtime each day’s work will stand alone, provided that where 

the overtime commences on one day and continues after midnight without interruption 

other than for meal breaks the overtime will be paid as having been worked on a continuous 

basis. 

40.3 A meal break of at least 45 minutes will be allowed wherever practicable before 

commencing overtime unless the period of overtime is less than one and a half hours. An 

employer and employee may mutually agree to any variation of this provision to meet the 

circumstances of the work in hand. 

 

3. The ABI in their submission of 11 November 2019 appeared to accept that clause 11 requires 

the payment of the casual loading on overtime hours. But they then go on to say that it is 

not on a compounding basis because it is not described as an all purpose allowance. See 

[3.7, 3.8]. The definition of all purpose contained in the Exposure Draft is not pertinent to 

this issue. The CPSU disagrees with ABI’s position. 
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4. The Award’s overtime clauses are quite similarly structured as the Nurses Award considered 

in the Opal Aged Care Decision [2019] FWCFB 1716 at [16]-[19]. There the award was found 

by the Full Bench to require the payment of casual loading on all hours worked and the 

overtime provisions which just referred to ‘time and one half’ were paid upon this rate. The 

casual loading formed the ‘ordinary rate of pay’ for casuals upon which the overtime rate 

was compounded. As will be shown below, the BRECA requires payment of the casual 

loading on all hours and the overtime provisions do not specify the rate of payment. It 

thereby should be paid on a compounding basis. 

Part 6 - Television Broadcasting 

5. For Television Broadcasting, while clause 29.1 deals with the rate of pay for overtime (the 

relevant minimum weekly wage divided by 38), this clause must be read alongside clause 

10.6(b) which requires the payment of casual loading for all hours. When these clauses are 

read consistently, a casual employee in Television Broadcasting receives their overtime rate 

calculated upon their ordinary rate of pay (ie, minimum weekly rate and their casual loading) 

The casual loading is paid on a compounding basis.  

 

6. By reference to the hours of work at clause 27, a casual employee is eligible for overtime 

when they work greater than the hours they were engaged on, more than 38 in a week or 10 

hours in one day. 

 

7. The CPSU says such a construction is consistent with the pre-reform instrument which 

covered this work the Television Industry Award 2000 AP799021. It relevantly provided: 

15. CASUAL EMPLOYMENT 

A casual employee is one who is defined in subclause 4.3 - Definitions and is specifically 

engaged as such subject to the following conditions: 

15.1 the employment of a casual employee may be terminated by either side on one hour's 

notice being given, 

15.2 a casual employee must be paid an ordinary time weekly rate made up of 1/38th of the 

appropriate weekly rate in this award for the particular class of work performed, plus 15%, 

 

31. OVERTIME 

31.1 All time worked by an employee in excess of the ordinary hours must be overtime and 

must be paid as follows: 

31.1.1 At the rate of time and a half for the first two hours and double time thereafter, 

Monday to Friday inclusive; or 

. . . 

Part 7 - Radio Broadcasting technical staff 

8. For Radio Broadcasting technical staff overtime in clause 40.1 of the Award is stated to be 

paid at ‘time and a half’, etc with no reference to the hourly rate upon which the calculation 

is based. When read alongside clause 10.4 this means an employees’ overtime rate is 

calculated upon their ordinary rate of pay (being their minimum rate and their casual 

loading). The casual loading would be paid on overtime on a compounding basis. 
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9. This is consistent with the pre-reform instrument the Commercial Radio – Technical Staff 

Award AP772216. It provided: 

9.2 Casual employment 

9.2.1 A casual employee is one who is specifically engaged as such. 

9.2.2 The employment of a casual employee may be terminated by either side with 1 

hours notice. 

9.2.3 A casual employee must be paid 15% in addition to the appropriate hourly rate for 

the particular class of work performed. 

9.2.4 A casual employee will be paid a minimum of 4 hours work, unless the employee is 

absent without leave on any day when required by the employer to report for duty. 

9.2.5 All the provisions of this award apply to a casual employee except where expressly 

excluded. 

 . . . 

19. OVERTIME 

19.1 What are overtime rates? 

The overtime rate payable to an employee depends on the time at which the overtime is 

worked. 

19.1.1 Monday to Friday: time and one half for the first 2 hours overtime and double time 

thereafter. 

19.1.2 Saturdays: time and three quarters for the first 2 hours overtime and double time 

thereafter. 

19.1.3 Sundays: double time for any period of overtime performed. 

19.1.4 Public holidays: double time and one half for any period of overtime performed. 

. . . 

19.2 How is overtime calculated? 

19.2.1 The overtime rate of time and one half is calculated as follows: 

Employees hourly rate x 150% = time and one half hourly rate 

. . . 

Broadcasting Recorded Entertainment and Cinema’s Exposure Draft 

10. The CPSU notes the Broadcasting Recorded Entertainment and Cinema’s Exposure Draft is in 

Tranche 3 of the drafting process and the final Exposure Draft has not been released for 

comment. However, by reference to the Exposure Draft of 22 March 2019, the CPSU 

believes there may be need for a variation to the Exposure draft to more correctly reflect 

the position of overtime for casuals under the existing award in three respects. 

 

11. Regarding Television Broadcasting, the Exposure Draft includes a reference to ‘ordinary 

hourly rate’ after each relevant rate for Monday-Friday, Saturday, etc in clause 31.2. This 

reference to ‘ordinary hourly rate’ is not contained in the current Award, or the pre-reform 

award, where reference is only made to ‘150%’, etc. Ordinary hourly rate as a defined term 

in the award picks up any all purpose allowance or loading, which should include the casual 

loading provided under clause 10.4. However, the inclusion of a reference to the ordinary 

hourly rate then conflicts with clause 31.1, which as shown above refers to the minimum 

weekly rate. The CPSU notes this expression was not contained in the pre-reform award and 

now in the Exposure Draft is either no longer necessary or potentially confusing or 

contradictory. 
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12.  Regarding casual Radio staff technical employees, the Exposure Draft is potentially unclear 

about the rates and times for overtime and/or different from the current Award. The 

Exposure Draft in clause 43.1 includes ‘minimum hourly rate’ after each relevant rate for 

Monday-Friday, Saturday, etc. Such an expression is not used in the current award or the 

pre-reform instrument which just dealt with ‘150%’, etc. As a defined term minimum hourly 

rate likely excludes the casual loading which as referred to above at clause 11 pays the 

casual loading on all hours. The CPSU says the Exposure Draft should be varied so as to 

clarify the payment of the casual loading on overtime hours. 

 

13. Secondly, the CPSU says the Award and Exposure Draft may need to be varied to provide 

clarity around when a casual Radio staff technical employees becomes eligible for overtime. 

Clause 10.6 of the Award says a casual must be told their hours for each engagement. 

However, clause 34 hours of work only refers to full time employees while clause 36 rosters 

arguably applies also to casuals and sets a limit if greater than 9 hours are worked in any 

day. The Exposure Draft should include a provision for overtime for a casual employee when 

they work longer than the hours of work set at their engagement or greater than 38 hours 

per week. 

Contract Call Centres Award 

14. The Contract Call Centres Award 2010 (CCC Award) provides:  

13. Casual employment 

13.1 A casual employee is an employee who is engaged on a casual basis. A casual employee 

for working ordinary time will be paid per hour 1/38th of the weekly wage prescribed by 

clause 18—Classifications and minimum wage rates for the work performed, plus 25%. 

13.2 Employment of a casual employee may be terminated by an hour’s notice given either 

by the employer or the employee, or by the payment or forfeiture of an hour’s wage as the 

case may be. 

13.3 On each occasion a casual employee is required to attend work the employee is entitled 

to payment for a minimum of three hours’ work. 

13.4 An employer must not fail to re-engage a casual employee because the employee 

accessed the entitlements under Subdivision B and C of Division 7 of the NES concerning 

carer’s leave and compassionate leave for a casual employee. The rights of an employer to 

engage or not engage a casual employee are otherwise not affected. 

 

26.1 Payment for working overtime 

(a) Except as provided for in clause 12.5, for all work done in excess of the daily or weekly 

permissible number of ordinary hours an employee must be paid at the following rates: 

(i) overtime on Monday to Saturday—time and a half for the first three hours and 

double time thereafter; and 

(ii) overtime on Sunday—double time. 

Where hours are averaged over a four week period the maximum number of ordinary hours 

before overtime rates apply is to be calculated on a four weekly rather than weekly basis. 

(b) Provided that employees who are late starting or are absent for part of their ordinary 

hours on unpaid leave must complete their ordinary hours for that day prior to the 

entitlement to overtime. 
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15. The CPSU notes the current award clauses dealing with casual engagement and overtime is 

largely consistently expressed with the pre-reform award the Contract Call Centres Award 

2000 AP827785 at clauses 12.3 and 24. 

 

16. The Ai Group submissions of 12 November 2019 at [19] say the expression used in clause 

13.1 of the Award expressly confines the casual loading to ordinary hours and therefore has 

no application to overtime. The CPSU says this submission should not be accepted. It places 

too great an emphasis upon use of the words ‘ordinary time’ as restricting the casual loading 

from being considered part of a casual employees’ ordinary rate of pay. Neither clause 26 

nor clause 13 expressly excludes a casual from receiving both their casual loading and 

overtime rates. 

 

17. The CPSU says the reference to ‘a casual employee for working ordinary hours will be paid . . 

.’ in clause 13.1 should be interpreted as establishing the ordinary rate of pay for a casual 

employee, which includes their 25% casual loading. It is upon this ordinary rate of pay that 

the overtime rate of ‘time and one half’ and ‘double-time’ in clause 26.1(a) is applied to. It 

should be paid on a compounding basis.  

 

18.  In support of this construction, the CPSU refers to the Opal Aged Care Decision. There the 

Full Bench considered an overtime clause which prescribed the overtime rate of ‘time and 

one half’ etc and did not state what this rate applied to. That clause is similar to the one 

contained in the CCC Award. At [17] the Full Bench found the overtime rate was to be 

calculated upon the ordinary rate of pay the casual received. While the casual clause under 

consideration in that case is differently expressed than the CCC, a similar approach should 

be adopted here. The overtime rate of pay in clause 26.1 in the CCC should be calculated 

upon what casual employees usually receive as their ordinary rate of pay. Under clause 13.1 

a casual employee’s ordinary rate of pay is minimum rate, plus 25%.  

 

19. The CPSU also refers to the case of AWMU v Energy Australia Yallourn [2017] FWCFB 381 in 

support of this construction. Here the Full Bench considered a s739 dispute under an 

Enterprise Agreement which contained clauses quite similar to the CCC Award. The 

Agreement used the expression ‘a casual employee for working ordinary hours will be paid . 

. .’ together with an overtime clause which did not specify what the overtime rate was 

calculated upon, similar to the Opal Aged Case Decision. The Full Bench found the rate of 

overtime payment was to be double the amount paid for ordinary time at [41]. The Full 

Bench concluded the ordinary time rate for casual employees included the 25% loading. The 

CPSU says this approach should be followed in determining how the CCC Award operates 

and that casuals receive overtime upon their minimum rate of pay plus their casual loading.  

 

20. The CPSU notes the final Contract Call Centres Exposure Draft was released on 14 October 

2019. At clause 20.1(a) a table has been included which defines the overtime rates Monday-

Friday, Saturday etc by reference to a % of the minimum rate. The current award makes no 

reference to the rate of pay for overtime, which consistent with our submissions above 

should be the casual employees ordinary rate of pay. The CPSU say the Exposure Draft 
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should be amended not to refer to the minimum hourly rate but the ordinary hourly rate so 

as to relevantly include the casual loading. 

Telecommunications Services Award  

21. The Telecommunications Services Award 2010 (TSI Award) provides:  

11.3 Casual employment 

(a) An employer may engage employees on a casual basis in which case employment may be 

terminated by an hour’s notice given either by the employer or the employee, or by the 

payment or forfeiture of an hour’s wage as the case may be. 

(b) A casual employee is one engaged and paid as such, and for working ordinary time will be 

paid per hour 1/38th of the weekly wage prescribed by this award for the work which the 

employee performs, plus 25%. 

(c) A casual employee must be engaged and paid for at least 2 consecutive hours of work on 

each occasion they are required to attend work. 

 

21.1 Overtime rates 

(a) Except as provided for in clause 11.2(b), for all work done in excess of ordinary hours an 

employee will be paid at the rate of time and a half for the first three hours and double time 

thereafter. 

(b) In computing overtime, each day’s work will stand alone. 

(c) Employees who are late starting or are absent for part of their ordinary hours on unpaid 

leave will complete their ordinary hours for that day prior to the entitlement to overtime. 

 

 . . . 

21.9 Rates not cumulative 

The rates prescribed in this clause are in substitution for and not cumulative upon the 

loadings prescribed in clause 20—Hours of work and clause 26—Public holidays. 

 

22. The CPSU notes the Telecommunications Services Award deals with casual employees and 

overtime in a manner similar to that of the pre-reform Telecommunications Services Industry 

Award 2002 AP819699. 

 

23. The Ai Group submissions of 11 November 2019 at [34] say the expression used in clause 

11.3(b) of the Award expressly confines the casual loading to ordinary hours and therefore 

has no application to overtime. The ABI submissions of 11 November 2011 at 3.39 say there 

is no clause in the award which provides casual loading applies during overtime hours. The 

CPSU says these submissions should not be accepted for similar reasons as outlined above in 

the CCC Award as the TSI Award has similarly phrased clauses.  

 

24. The TSI Award does not expressly exclude the payment of casual loading and overtime. For 

example, clause 21.9 only excludes overtime and shift loadings being added onto loadings in 

the hours of work or public holidays clauses. Following the reasoning in the Opal Aged Care 

decision and Yallourn Energy referred to above, the overtime clause 21.1 does not refer to 

any rate upon which the ‘time and a half’ or ‘double time thereafter’ applies and the casual 

clause at 11.3 refers to ‘ordinary hours of work’. Therefore, the overtime rate of ‘time and 

one half’ or ‘double time’ in clause 21.1 is calculated upon the casual employees’ ordinary 

rate of pay in clause 11.1 which includes their 25% loading.  
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25. Regarding the Telecommunications Services Exposure Draft of 2 September 2019, the CPSU 

says clause 202.2 includes a reference to ‘ordinary hourly rate’ which is defined to include 

any allowances specified as included in the ordinary hourly rate and any all purpose 

allowances. It is likely this excludes the casual loading and accordingly the Exposure Draft 

definition should be adjusted to refer to ordinary hourly rate as including a casual loading 

where relevant. 

Labour Market Assistance Award 

26. The Labour Market Assistance Award 2010 (LMAA) provides as follows regarding casual 

employee’s entitlement to overtime:  

10.4 Casual employment 

(a) A casual employee means an employee who is engaged intermittently by the hour for 

work of an unexpected or casual nature and does not include an employee who could 

properly be engaged as a full-time, part-time or sessional employee. 

(b) An employee engaged as a casual employee will be engaged for a minimum period of two 

consecutive hours per engagement. 

(c) A casual employee will be paid for each hour worked during the ordinary hours of work 

provided in clause 21—Ordinary hours of work, a rate equal to 1/38th of the weekly rate 

appropriate to the employee’s classification. In addition, a loading of 25% of that rate will be 

paid. 

(d) Where a casual employee is employed outside of the ordinary spread of hours provided 

in clause 21—Ordinary hours of work, the hourly rate (exclusive of the 25% loading) will be 

increased by the penalty rates provided in clause 23—Overtime and penalty rates. 

 

. . . 

21.1 Ordinary hours of work 

The ordinary hours of work will be no more than an average of 38 hours per week to be 

worked over 152 hours within a work cycle not exceeding 28 days and not exceeding 10 

hours in any one day. 

21.2 Spread of hours 

Except in relation to an employee engaged and paid to work their ordinary hours in 

accordance with clause 23.7—Penalty rates for ordinary hours of work, the ordinary hours of 

work will be performed between 6.00 am and 8.00 pm Monday to Friday. 

 

 . . . 

23.1 Entitlement to payment for overtime 

(a) A full-time employee will be entitled to overtime where the employee works more than 

152 hours in any 28 day period or where the employee works outside of the spread of 

ordinary hours provided for in clause 21—Ordinary hours of work. 

(b) A part-time employee will be entitled to overtime where they work in excess of their 

prescribed hours of duty provided that overtime will not be paid where the employer and 

employee have agreed to a temporary variation of working hours in which case overtime will 

apply for work in excess of the mutually agreed varied working hours. A part-time employee 

will be entitled to overtime if they work in excess of 38 hours in any one week on greater 

than 10 hours in any one day. 

(c) A casual employee will be entitled to overtime if they work in excess of 38 hours in any 

one week or greater than 10 hours in any one day. 
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27. The ABI submissions of 11 November 2019 at 3.15 and 3.16 say the casual loading is to be 

paid for ordinary hours only. The CPSU disagrees with this position.  

 

28. The CPSU says 10.4(d) of the Award excludes a casual from receiving their casual loading 

with overtime where a casual employee works outside the spread of ordinary hours. In 

contrast, clause 10.4(c) provides for a casual employee working during the ordinary hours of 

work (as defined in clause 21.2 as between 6am and 8am) to receive 1/38th of the relevant 

weekly rate and in addition their 25% casual loading. Clause 23.1(c) states a casual receives 

overtime if they work greater than 10 hours in 1 day or greater than 38 hours in any one 

week (which can be between the span of ordinary hours) or outside the span of hours (as 

dealt with in 10.4(d)). This means the casual loading and the overtime rate are payable on a 

cumulative basis during span of ordinary hours but not outside the span. 

 

29. The final Exposure Draft of 14 October 2019 does not materially alter the clauses in the 

current award. The CPSU does not believe it requires alteration, other than to include an 

appropriate schedule dealing with the rates of pay for casuals while performing overtime.  

 

6 December 2019         CPSU - SYDNEY 

 

 

 

 

 

 

 

 

 

 

 

 


