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1. On 4 December 2017, a Full Bench of the Fair Work Commission made a statement 

concerning overtime entitlements for casual employees in a number of modern awards 

(‘the Statement’).
1
 This further submission is in addition to our principal submission 

filed on 22 January 2018. This submission clarifies one matter that should be already 

known to the Commission and we apologise for the lateness of this further submission 

and ask that it be accepted. 

2. The current overtime provision in the Hospitality Industry (General) Award 2010, 

Registered and Licensed Clubs Award 2010 and Restaurant Industry Award 2010 

(collectively: ‘the Hospitality Awards’) contain over time provisions in which the 

casual loading is absorbed by the overtime penalty. The Hospitality Awards also 

contain weekly ordinary hour provisions for casual employees.  

3. In our submission of 11 December 2017
2
 in this common issue, we noted the views 

expressed on 23 February 2017 by a Full Bench of the Commission in the Penalty 

Rates Review concerning the disaggregation of the casual loading from penalties.
3
 In 

line with that decision, we noted that the correct principle that should be applied 

generally is that the casual loading and any overtime loading should be disaggregated 

and separately paid. Namely, the casual loading should not be absorbed or made 

inclusion of any overtime penalty. The justification which was first articulated by the 

Productivity Commission and accepted by the Penalty Rates Full Bench is that the 

casual loading compensates a casual employee for the absence of entitlements 

associated with permanent employment whereas penalties and loadings deal with 

some disutility associated with the duration or unsocial nature of the work. 

                                                 
1
  FWCFB 6417 

2
  Paragragh 12 to 17. 

3
  4 yearly review of modern awards – Penalty Rates [2017] FWCFB 1001 (‘the Penalty Rates Decision’) 

at paragraphs 333 to 338. 



4. We note the decision of the Casual and Part-time employment Full Bench of 24 

November 2017
4
 accompanying the final determinations incorporating the new 

overtime provisions in the Hospitality Awards and particularly the final sentence in 

paragraph 3 of the decision which deals with the issue of overtime penalties being 

inclusive of the casual loading ‘[W]e emphasise that this does not represent any 

decision of principle about this issue, which may be revisited at a future time upon 

application.’ 

5. In the event that the Full Bench in this common issue makes a determination of 

principle concerning this matter, the Hospitality Awards’ overtime provisions should 

be varied. Accordingly, the Hospitality Awards cannot be completely excluded from 

consideration in this common issue. 
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4
  4 yearly review of modern awards –Casual employment and Part-time employment [2017] FWCFB 

6181. 


