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1 JURISDICTION 

1.1 These submissions are made by the Australian Ski Areas Association (“Association” 

or “ASAA”) with respect to the Alpine Resorts Award 2010 (“Award”), pursuant to 

directions issued by the Fair Work Commission Full Bench dated 15 March 2019, as 

part of the Fair Work Commission’s (“Commission”) four yearly review of modern 

awards concerning overtime penalties for casual employees. 

1.2 The Association is required to file in the Commission its submissions and any witness 

statements and other evidence in this matter upon which it intends to rely by 5.00pm 

5 July 2019.  

2 BACKGROUND AND VARIATION OF THE AWARD 

2.1 On or about 16 October 2015 the Association and the Australian Workers’ Union 

(“AWU”) entered into a consent position regarding a package of proposed changes to 

the Award (“Consent Position”).  

2.2 One of the agreed changes in the Consent Position was the AWU’s proposed variation 

entitling casual employees, other than Snowsports Instructors, to a penalty rate for 

overtime hours worked. The overtime penalty rates were agreed to be inclusive of the 

25% loading. Overtime would only be payable in circumstances of work in excess of 

ten hours per day or an average of 38 hours per week over a maximum work cycle of 

four weeks (“Overtime Variation”).  

2.3 On 22 December 2017, the Commission made a determination varying the Award 

(“Determination”). The variations sought in the Consent Position, including the 

Overtime Variation, were incorporated in the Award. 

2.4 The decision of the Full Bench of the Commission of the Four Yearly Review of 

Modern Awards – Alpine Resorts Award AM2016/30 dated 14 May 2019 [2019] 

FWCFB 3347 at paragraph 8 outlined the clear understanding between the AWU and 

the Association as to how the Overtime Variation would operate: 

“[8] The ASAA’s submission of 19 September 2018 also raised an issue 

about the calculation of overtime for casual employees under the Alpine 

Award. The position is as follows. Effective from 1 January 2018, the 

Alpine Award was varied to give effect to a package of changes agreed 

between the ASAA and the AWU. These changes included variations to 

clauses 22 and 25 to confer upon casual employees, for the first time, an 

entitlement to overtime penalty rates in prescribed circumstances. It was 

intended by the parties that the overtime penalty rates for casual employees 

(as prescribed in clause 25.3) would be payable in substitution for the 25% 

casual loading, as was confirmed by the AWU in proceedings in respect of 
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the separately-constituted Overtime for Casuals Full Bench on 25 February 

2019, but the terms of the variation may not have clearly reflected that 

intention… “ (footnotes excluded) 

2.5 The issue of overtime penalties for casual employees has been dealt with on an award 

by award basis by the Commission. Taking into account the parties’ intent, and the 

terms of the Consent Position, it is clear that the Award as currently drafted, provides 

for overtime penalty rates to be paid to casual employees inclusive of the 25% casual 

loading.  

2.6 In a Statement issued by the Commission dated 4 December 2017 [2017] FWCFB 

6417 PR598321 (“4 December 2017 Statement”) a table was included identifying 

those awards that may contain ambiguity about if, when and at what rate casuals may 

be entitled to overtime. The Association submits that given the clear understanding of 

the terms of the Overtime Variation, and the subsequent Determination, the Award 

should not be included in this table. The Commission varied the Award by the 

22 December 2017 Determination, in accordance with this clear understanding 

between the parties, which had been codified in the Consent Position. The AWU and 

Association’s common understanding of the interaction of casual loading and overtime 

rates was unambiguous.  

2.7 The Submissions by the AWU dated 10 May 2019 (“AWU Submissions”) filed in this 

matter now effectively seek to vary the agreed Overtime Variation of the Award.  

2.8 Given the submissions outlined below, including the unique nature of the snowports 

industry, the history of the Award and the history of the Consent Position, the 

Association submits that the AWU should not be permitted to resile from its Consent 

Position. Industrial decisions support the view that parties should not be permitted to 

resile from consent positions unless there are “cogent reasons and special 

circumstances” for doing so. This is not a case where the Commission should consider 

“cogent reasons and special circumstances” exist, to allow the AWU to depart from 

the Consent Position.  

2.9 Additionally, or alternatively, the Association submits that the Award should not be 

included in the Table of the 4 December 2017 Statement. Should the AWU continue 

to resile from the Overtime Variation codified in the Consent Position, the onus should 

be on the AWU to make an application to the Commission seeking a variation to the 

Award in accordance with the provisions of the Fair Work Act 2009 (Cth). 

3 IMPORTANCE OF THE INTEGRITY OF CONSENT POSITIONS 

3.1 The workplace relations framework in Australia will not function if industrially agreed 

consent positions between unions and employers are not adhered to.  

3.2 Current and historical legislative workplace instruments including the Fair Work Act 

2009 (Cth) and the Workplace Relations Act 1996 (Cth), incorporate good faith objects 

and good faith bargaining provisions in the context of enterprise bargaining 



 

  3 

negotiations. Section 3(f) of the Fair Work Act 2009 (Cth) states one of the objects of 

the act is: 

“… achieving productivity and fairness through an emphasis on enterprise-

level collective bargaining underpinned by simple good faith bargaining 

obligations and clear rules governing industrial action…”  

3.3 Although a modern award review process is not an enterprise bargaining situation, it 

often involves good faith negotiations occurring between a union and employer 

regarding the terms and conditions of employee entitlements. 

3.4 Bad faith bargaining in the industrial context includes behaviour such as “receding 

horizon bargaining” (which can refer to withdrawing matters already agreed on, 

reneging on proposals or concessions agreed to, or introducing new items at a late 

stage of negotiations).  

3.5 A decision by Justice Munro dated 12 September 2001 PR908720 examined a similar 

set of circumstances. An application to vary the Vehicle Industry-Repair, Services and 

Retail Award 1983 was made by the Automotive, Food, Metals, Engineering, Printing 

and Kindred Industries Union under section 113 of the Workplace Relations Act 1996 

(Cth). The variation sought concerned personal sick leave entitlements for those 

employees covered by the applicable award. Justice Munro provided the following 

background summary and analysis:  

“[21] The application made jointly by the parties to the Full Bench was 

based on discussions and negotiations concerning the safety net 

adjustments and rationalisation of the ACT and Industry Awards. As a 

result of those discussions, the parties presented a consent position to 

the Full Bench. The Full Bench ratified that position, varied the 

Industry Award, and set in process its operation as a common rule in the 

ACT, at the same time setting aside the ACT Award. 

[22] The Commission is reluctant to interfere with consent awards, or 

consent variations of awards. The Act encourages agreement between 

employers and employees or unions. The Commission will require 

cogent reasons and special circumstances to persuade it to add to or 

subtract from consent positions reached between the parties, so long 

as the agreement falls within the bounds of the matters allowed to be dealt 

with by agreement under the Act.  

[23] In this matter, the parties reached an agreed position. That position 

purportedly dealt with all the matters in issue before the parties during their 

discussions. I am now asked to determine a variation to that consent 

position because one party disputes the consent, claiming that it miscarried. 

The clear fact is that the consent position reflected a compromise based on 

"trade offs". For me now to determine that the consent miscarried would 

depend upon either conjecture, or my uncritical acceptance of the claim 

made by Mr Sachinidis as a fact proved by the mere assertion.” 

3.6 In this matter, Munro J concluded that it was not appropriate to vary the award in the 

manner sought. 
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3.7 Discussions concerning, and resulting in, the Consent Position between the 

Association and the AWU commenced in 2015. Significant time and resources of the 

Association have been deployed in achieving the Consent Position with the AWU. A 

number of “trade-offs” were made by the Association, in order to achieve the Consent 

Position. 

3.8 The AWU now seeks to resile from an agreed term of the Consent Position, at the “last 

minute”. The Commission should be reluctant to endorse such behaviour unless there 

are “cogent reasons and special circumstances” to do so. The Association submits that 

there are no such “cogent reasons and special circumstances.” The Commission should 

be reluctant to interfere with the terms of the Overtime Variation and Consent Position, 

now incorporated in the Award.  

4 THE UNIQUE NATURE OF THE SNOWSPORTS INDUSTRY 

4.1 The Association represents the operators of all ski lifts at all alpine resorts in Australia 

(“Alpine Lifting Companies”) whose businesses form the core of the Australian 

alpine and snowsports industry. 

4.2 The Australian snowsports industry has always been, and continues to be, unique in 

its nature. These unique factors include: 

(a) the snowsports industry is highly seasonal in nature - with the vast majority 

of employees being engaged only during the ski (winter) season; 

(b) the ski season only runs for a short period of time, typically from early June 

to early October, depending on the snow conditions; 

(c) the snowsports industry is weather dependent and highly vulnerable to 

changing climatic conditions; 

(d) the snowsports industry experiences a substantial peak in business during the 

weekends; 

(e) the employees of Alpine Lifting Companies fall within a large range of 

occupational categories and perform highly specialised work in extreme 

climatic conditions; and 

(f) work is often undertaken by snowsports enthusiasts who wish to have the 

flexibility to work on weekends and ski on weekdays. 

4.3 In addition to the points made above, a key feature that makes the Alpine Lifting 

Companies unique is their operation of and reliance upon alpine lifts and snow making 

facilities, which require the expenditure of significant capital to install, operate and 

maintain. This was appropriately summarised in submissions previously filed by the 

Association with the Australian Industrial Relations Commission (“AIRC”) on 

7 July 2009 in relation to the award modernisation process: 

“Alpine lifting is the key factor that makes Alpine Resorts unique from 

other businesses operating in alpine areas, it is also a key factor that 

determines the work levels available for employees. The creation of alpine 
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lifting facilities requires major capital investment, whilst their operation 

and maintenance in snow conditions requires a unique range of 

classifications of work. In poor snow conditions, all work across the resorts 

needs to be able to be flexibly allocated to accommodate reduced work 

levels.”1 

5 HISTORY OF THE AWARD 

5.1 To cater for the unique nature of the snowsports industry, it has historically been 

recognised that the award applying to the snowsports industry and Alpine Lifting 

Companies needs to have tailored terms and conditions, in particular for casual 

employees, that ensure a number of flexibilities in the employment arrangement which 

are in the interests of both employers and employees.  

5.2 These tailored terms and conditions including those for casual employees, were 

negotiated over a number of years against this unique industry, and are reflected in the 

terms of the pre-modernisation snowsports industry awards, which the Association 

submits properly form the basis of the Award: 

(a) Victorian Alpine Resorts (Australian Workers Union) Award 2001; 

(b) NSW Ski Industry (State) Award; 

(c) NSW Ski Instructors (State) Award; and 

(d) NSW Ski Tube (State) Award. 

5.3 This was in part acknowledged by the Full Bench of the Commission in a Statement 

by the AIRC dated 22 May 2009 [2009] AIRCFB 450 at paragraphs 219-220: 

“[219] The draft Alpine Resorts Award 2010 covers the seasonal 

snowsports industry in particular, though it will also have application to 

alpine resorts that operate over the summer season. Employees of alpine 

resorts are employed in a wide range of occupational groupings and 

experience considerable fluctuating demand for their skills and services 

with peaks during weekends and public holidays. Accordingly, the industry 

is marked by a high level of casual and seasonal employment and flexible 

hours of work. There are, however, a range of differences between the 

conditions of employment in the New South Wales alpine resorts as 

compared to those in Victoria. It has been necessary to take into account 

the various pre-reform awards and NAPSAs applicable to the industry.  

[220] New South Wales alpine resorts have a casual loading of 15%, as 

opposed to 25% in Victoria. While we intend to maintain the federal 

standard of 25%, this increase in costs will need to be considered in the 

context of the impact of the modern award on costs overall. This is best 

done when the transitional provisions are being dealt with.” 

                                                 
1 Submissions of the Australian Ski Areas Association dated 7 July 2009 at paragraph 2.2. 
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6 HISTORY OF AWU AND ASAA CONSENT POSITION 

6.1 On 7 October 2015, a hearing was held before the Full Bench of the Commission (in 

matters AM2014/198, AM2014/200, AM2014/203, AM2014/213, AM2014/214) in 

relation to the four yearly review of modern awards including the Award. At that 

hearing, relevant parties were invited to attend a conference the next day before Deputy 

President Bull, to discuss any outstanding issues regarding the Award. 

6.2 On 8 October 2015, a conference occurred before Deputy President Bull in matter 

AM2014/198. 

6.3 On or about 16 October 2015, the Association and the AWU entered into a consent 

position regarding a package of proposed changes to the Award (“Consent Position”) 

as part of the four yearly review of the Award.  The Consent Position included terms 

and conditions that were again tailored to the snowsports industry, taking into account 

employment entitlements and conditions in the interests of the employees and the 

employers.  

6.4 Relevantly, the Consent Position proposed a number of substantive variations be made 

to the Award, including that: 

(a) The Association agreed to the AWU’s proposed variation entitling casual 

employees, other than Snowsports Instructors, to a penalty rate for overtime 

hours worked. The overtime penalty rates will be inclusive of the 25% casual 

loading. Overtime will only be payable in circumstances of work in excess of 

ten hours per day or an average of 38 hours per week over a maximum work 

cycle of four weeks (“Overtime Variation”). 

6.5 The terms of the Overtime Variation were clearly expressed in that the AWU and the 

Association sought the casual loading not be paid in addition to overtime rates for 

casual employees.  

6.6 On 21 October 2015, following the conference before Deputy President Bull, the 

Association filed written submissions in matter AM2014/198 regarding various 

matters of the Award being referred to a separate Full Bench to consider casual and 

part-time employment issues, and informed the Commission that the Association and 

the AWU had reached a Consent Position.  

6.7 On 21 October 2015, a copy of the Consent Position was provided to the chambers of 

Deputy President Bull.  

6.8 On 7 December 2015, Deputy President Bull provided a Report to the Full Bench in 

matter AM2014/198 noting in Item 13 that: 

“The overtime penalty rates will be inclusive of the 25% casual loading. 

Overtime will only be payable in circumstances of work in excess of ten 

hours per day or an average of 38 hours per week over a maximum work 

cycle of four weeks.” 

6.9 At paragraph 11 of this Report, Deputy President Bull stated that the AWU and 

Association had reached the Consent Position on the basis of a “package of variations”: 
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“The AWU and ASAA’s position on the issues agreed between the parties 

may change if the ‘whole package of variations’ is not given effect.” 

7 FULL BENCH HEARING OF CONSENT POSITION 

7.1 Hearing of the Consent Position issues, including the application of overtime penalty 

provisions for casual employees, was listed for conference on 20 June 2016. 

7.2 On 20 June 2016, during this conference, Stephen Crawford of the AWU stated: 

“… we have actually agreed that casual loading is included in the penalty 

rate.”2 

7.3 On 10 October 2016, a Full Bench of the Commission handed down a decision 

remitting, inter alia, the Overtime Variation (and other variations) to a separately 

constituted Full Bench of the Commission for hearing and determination3 (“Full 

Bench Hearing”). The Commission determined it was necessary for the Association 

and the AWU to:  

“advance cogent submissions as to why, for the purpose of s.138 of the 

[Fair Work Act 2009 (Cth) (“Fair Work Act”)], it [was] necessary for the 

agreed variations…to be made in order to achieve the modern awards 

objective in s.134”4. 

7.4 On 21 December 2016 the Association filed its written submissions and evidence in 

chief in matter AM2014/198 in support of, inter alia, the Overtime Variation being 

made to the Award. These submissions reflected the terms of the Consent Position: 

“10.3 As part of the Consent Position, the Association has agreed to the 

application of overtime penalty rates to casual employees, except 

snowsport instructors, on the basis that the penalty rates will be 

inclusive of the casual loading and will be applicable only for work in 

excess of 10 hours per day or 38 hours per week over a maximum work 

cycle of 4 weeks.” 

7.5 The AWU did not similarly file submissions within the timeframe ordered by the 

Commission, being on or before 13 January 20175. Moreover, the AWU did not 

communicate to the Association that it wished to deviate from the terms of the Consent 

Position, or that it objected to the Association’s submissions, particularly with respect 

to the Overtime Variation. 

7.6 On 22 June 2017, the Commission made orders in matter AM2014/198 directing the 

AWU to file any further submissions it sought to rely upon at the Full Bench Hearing 

by 24 July 20176.  

7.7 On 5 July 2017, a Full Bench of the Commission handed down the 4 yearly review of 

modern awards – Casual employment and Part-time employment [2017] FWCFB 

                                                 
2 PN23 of transcript 20 June 2016 in AM2014/198.  
3 Four yearly review of modern awards [2016] FWCFB 7254 at [17]. 
4 Ibid at [16]. 
5 Ibid.  
6 AM2016/30 Four yearly review of modern awards – Alpine Resorts Award - Directions dated 22 June 2017. 
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3541 (“Casual Overtime Decision”), in which findings were made about the variation 

of a number of general awards to include overtime for casual employees.  

7.8 The AWU subsequently filed its further submissions in matter AM2014/198 on 1 

August 2017, however, these submissions contained no reference to the Overtime 

Variation nor the Casual Overtime Decision. 

7.9 Between 30 October 2017 and 2 November 2017, hearing of the four yearly review of 

the Award (AM2016/30) was listed before the Full Bench (“Hearing”).  

7.10 At the Hearing, the Association made oral submissions and lead evidence in relation 

to, inter alia, the Overtime Variation. The AWU did not lead evidence or make 

substantive submissions during the Hearing in relation to the Overtime Variation.  

7.11 The Association tendered the AWU’s proposed Overtime Variation at a point in time 

when the AWU was supposedly supporting the Consent Position7. Thus, the specific 

drafting of the Overtime Variation was put forward to the Full Bench as part of the 

consent package and with the full endorsement of the AWU. 

7.12 On 29 November 2017, and as directed by the Commission, the Association lodged 

with the Commission in matter AM2016/30 a consolidated Draft Determination which 

duly-incorporated the Overtime Variation, and other variations. The Association 

believed this consolidated Draft Determination accurately reflected the Consent 

Position. 

7.13 On 8 December 2017, the AWU filed supplementary submissions in matter 

AM2016/30 and sought, for the first time and contrary to the Consent Position, that 

the casual loading be paid in addition to overtime rates for casual employees.8 This 

was despite also stating in their submissions:  

“The AWU accepts that it reached agreement with ASAA, and the Full 

Bench is entitled to hold the AWU to this agreement.”9 

7.14 On 13 December 2017, the Association filed written submissions in reply in matter 

AM2016/30 objecting to the AWU’s claim. The Association further submitted the 

AWU should be held to the terms of the Consent Position, namely that “the overtime 

penalty rates would be inclusive of the 25% casual loading” (emphasis added).10 

7.15 On 22 December 2017, the Commission made a determination in matter AM2016/30  

varying the Award (“Determination”). The Determination was consistent with the 

variations sought in the Consent Position, however, the Commission did not expressly 

state whether casual overtime rates should be calculated so as to include or exclude the 

casual loading. 

7.16 On 8 March 2018, the Association lodged written submissions with the Commission 

in matter AM2016/30 in relation to the casual overtime issue, and requested that the 

Commission clarify its position as a matter of urgency. On 13 March 2018, the AWU 

                                                 
7 Transcript of Hearing on 31 October 2017 at PN1788. 
8 Submissions of the Australian Workers’ Union dated 8 December 2017 at [9]. 
9 Submissions of the Australian Workers’ Union dated 8 December 2017 at [7]. 
10 Submissions of the Australian Ski Areas Association dated 13 December 2017 at [2]. 
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lodged reply submissions rejecting the Association’s request for clarification from the 

Commission. 

7.17 Absent a response from the Commission, the Association lodged further written 

submissions with the Commission in matter AM2016/30 on 15 May 2018 and 19 

September 2018 which again requested the Commission clarify its position in relation 

to the casual overtime issue.  

7.18 On 14 May 2019, the Full Bench then handed down a decision of the Four Yearly 

Review of Modern Awards – Alpine Resorts Award AM2016/30 [2019] FWCFB 3347 

stating at paragraph 8 (footnotes excluded): 

“[8] The ASAA’s submission of 19 September 2018 also raised an issue 

about the calculation of overtime for casual employees under the Alpine 

Award. The position is as follows. Effective from 1 January 2018, the 

Alpine Award was varied to give effect to a package of changes agreed 

between the ASAA and the AWU. These changes included variations to 

clauses 22 and 25 to confer upon casual employees, for the first time, an 

entitlement to overtime penalty rates in prescribed circumstances. It was 

intended by the parties that the overtime penalty rates for casual employees 

(as prescribed in clause 25.3) would be payable in substitution for the 25% 

casual loading, as was confirmed by the AWU in proceedings in respect of 

the separately-constituted Overtime for Casuals Full Bench on 25 February 

2019…”  

8 RESPONSE TO AWU SUBMISSIONS DATED 10 MAY 2019 

8.1 On 10 May 2019 the AWU filed submissions in this matter (“AWU Submissions”). 

The AWU’s now altered position is that the 25% casual loading should be paid in 

addition to overtime rates, rather than inclusive of overtime rates. 

8.2 Paragraphs 5 and 11 of the AWU Submissions assert that the Award as presently 

drafted does not say that the overtime penalty is inclusive of the casual loading. The 

Association disagrees with this view, and relies on the wording of the decision of the 

Full Bench of the Commission of the Four Yearly Review of Modern Awards – Alpine 

Resorts Award AM2016/30 dated 14 May 2019 [2019] FWCFB 3347 at paragraph 8 

(footnotes excluded): 

“[8] The ASAA’s submission of 19 September 2018 also raised an issue 

about the calculation of overtime for casual employees under the Alpine 

Award. The position is as follows. Effective from 1 January 2018, the 

Alpine Award was varied to give effect to a package of changes agreed 

between the ASAA and the AWU. These changes included variations to 

clauses 22 and 25 to confer upon casual employees, for the first time, an 

entitlement to overtime penalty rates in prescribed circumstances. It was 

intended by the parties that the overtime penalty rates for casual employees 

(as prescribed in clause 25.3) would be payable in substitution for the 25% 

casual loading, as was confirmed by the AWU in proceedings in respect of 

the separately-constituted Overtime for Casuals Full Bench on 25 February 

2019, but the terms of the variation may not have clearly reflected that 

intention. In any event, the AWU has lodged an application to vary the 

relevant provisions of the Alpine Award to expressly provide that casual 

employees, when they work overtime hours, shall receive the penalty rates 
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prescribed by clause 25.3 in addition to the 25% casual loading. That 

application is before the Overtime for Casuals Full Bench, and is listed for 

hearing before that bench in the week beginning 29 July 2019. Accordingly 

that issue will not be considered further by this Full Bench.” 

8.3 The Association further submits that the drafting of the Award is very clear, in light of 

the agreed terms and common understanding between the AWU and the Association, 

around the Consent Position. 

8.4 The AWU Submission states that the four yearly review is not an inter partes 

proceeding. We do not disagree. However, where parties to an award have assisted the 

Commission during the four yearly review process by putting forward consent 

positions, these consent positions have been adopted and incorporated into the relevant 

award or decision by the Commission where appropriate. Moreover, where a party has 

agreed to a consent position, it is not in good faith to provide submissions to the 

Commission that are contrary to the consent position.  

8.5 Paragraphs 20 to 23 of the AWU Submissions put forward the subjective view that the 

Award conditions are “generous” to employers. Modern awards in Australia provide 

for minimum entitlements to employees, which are determined by the Commission. 

Employers can and do pay above the minimum Award entitlements. It is not persuasive 

to say that an Award which incorporates minimum standards and entitlements is 

therefore “generous” to employers. Such an argument is not a legitimate basis for 

stepping away from the Consent Position. 

9 THE INCLUSION OF OVERTIME PENALTY RATES PROVISIONS FOR 

CASUAL EMPLOYEES  

9.1 The AWU Submission accepts that casual employees were excluded entirely from 

overtime entitlements under the Award until 1 January 201811. 

9.2 The inclusion of overtime penalties for casual employees in the Award was initially 

raised during the four yearly review process by the AWU in submissions dated 

25 November 2014 in matter number AM2014/198.  

9.3 As with annual leave loading, the Association initially resisted the inclusion of penalty 

rates for casual employees in the Award. However, the Association reconsidered its 

position on the issue as a trade-off for a number of benefits contained in the Consent 

Position. 

9.4 The Consent Position was a carefully calculated package of agreed changes. The 

Overtime Variation was agreed to by the Association, as a trade-off for a number of 

other calculated entitlements and provisions that were being varied. Some of these 

carefully calibrated trade-offs and calculations were outlined in conference before 

Vice President Hatcher and Deputy President Bull on 20 June 2016.12 

9.5 As part of the Consent Position, the Association agreed to the application of overtime 

penalty rates to casual employees, except snowsport instructors, on the basis that the 

                                                 
11 Submission of the Australian Workers’ Union dated 10 May 2019 AM 2017/51 Four yearly review of modern awards – overtime for 

casuals – Alpine Resorts Award at [8] 
12 Transcript of Conference AM2014/198 dated 20 June 2016 in particular PN117, PN133-143 and PN233.  
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penalty rates would be inclusive of the casual loading and be applicable only for work 

in excess of 10 hours per day or 38 hours per week over a maximum work cycle of 4 

weeks. 

9.6 In furtherance of this Consent Position, on 22 February 2016 the Association made 

submissions to the Part Time and Casual Bench (matters AM2014/196 and 

AM2014/197) with respect to the inclusion of casual overtime provisions in the 

Award. Paragraph 2.3 of the 22 February 2016 submissions clearly stated: 

“The Association agrees to the AWU’s proposed variation entitling casual 

employees, other than Snowsports instructors, to a penalty rate for 

overtime hours worked. This agreement is on the basis that the overtime 

penalty rates will be inclusive of the 25% casual loading…” (emphasis 

added). 

9.7 The Association submits that irrespective of the outcome of proceedings in the Part 

Time and Casual Bench, award variations need to be considered on an award by award 

basis. The entitlement to casual overtime penalties in the Award should be viewed 

contextually as part of a pragmatic package of terms and conditions specific to the 

unique nature of the snowsports industry. The Association submits that the diversity 

of the Consent Position and agreed package reflects the diverse and unique nature of 

the snowsports industry. 

10  CASUAL OVERTIME RATES CONSIDERED BY THE COMMISSION   

10.1 The Association submits, as stated previously (see written submissions dated 21 

December 2016 and 13 December 2017 matter number AM2016/30) that the casual 

loading should not be paid in addition to overtime penalty rates.  

10.2 Recently, this issue of the interaction between casual loadings and overtime rates was 

considered by the Casual Bench as part of the Four Yearly Review proceedings in 

relation to the Hospitality Industry (General) Award 2010, Registered and Licensed 

Clubs Award 2010, and the Restaurant Industry Award 2010. In decision [2017] 

FWCFB 6181 dated 24 November 2017, the Commission ultimately rejected United 

Voice’s attempts to vary its original position and have the casual loading paid in 

addition to overtime penalties. The relevant paragraph of that decision is as follows 

(emphasis added): 

“[3] …The main issue in contention concerned whether the overtime 

penalty rates to be introduced for casual employees in each award should 

be payable in addition to the casual loading. United Voice, in its draft 

determination, sought that the casual loading should be payable in addition, 

but the various employer interests took the position that United Voice had 

initially applied, and run its case on the basis that, overtime penalty rates 

would be inclusive of the casual loading. We accept, as ultimately did 

United Voice, that our decision had proceeded on the basis of the 

application and case advanced by United Voice. Accordingly, the 

variation to be made to the awards to extend overtime penalty rates to 

casual employees will provide that those penalty rates will be payable 

inclusive of the casual loading. We emphasise that this does not represent 

any decision of principle about this issue, which may be revisited at a future 

time upon application.” 
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10.3 While we acknowledge that the above decision “does not represent any decision of 

principle”13 in relation to this issue, the Association submits that the same logic 

justifying the above decision equally applies to casuals covered by the Award. 

Specifically, the Association and the AWU both advanced a case during these 

proceedings that “the overtime penalty rates would be inclusive of the 25% casual 

loading”. The AWU did not attempt to resile from this position until approximately 

one month following the conclusion of the Full Bench hearing convened to determine 

this issue (amongst others). Moreover, we note that in the AWU’s submissions lodged 

on 8 December 2017, the union stated “The AWU accepts that it reached agreement 

with ASAA, and the Full Bench is entitled to hold The AWU to this agreement”14. 

11 MODERN AWARD OBJECTIVES 

11.1 The Commission’s task when considering the various competing interests outlined in 

the modern award objectives is to ensure that the modern awards “provide a fair and 

relevant minimum safety net of terms and conditions” (section 134(1) of the Fair Work 

Act 2009 (Cth)). 

11.2 The issue of the interaction of the casual loading and overtime penalties for casual 

employees is one that must be considered on an award by award basis. Ultimately the 

matter is one that must be considered by the Commission by reference to the legislative 

constraints imposed by the modern award objectives.  

11.3 The Association submits that the Overtime Variation sought in the Consent Position 

satisfies the modern award objectives by ensuring a pragmatic and mutually beneficial 

package of benefits for both employers and employees covered by the Award. 

11.4 Section 134(1)(a) - Relative living standards and the needs of the low paid 

(a) Alpine Lifting Companies are characterised by a significant degree of casual 

employment. Many of their employees are award-reliant.  

(b) Given the vast majority of low paid employees under the Award are casual 

employees, the Overtime Variation in the Consent Position does not interfere 

with or harm this modern award objective. 

11.5 Section 134(1)(b) – The need to encourage collective bargaining 

(a) The Association submits that to uphold the agreed Consent Position between 

the AWU and the Association would be supporting this objective.  

(b) The Consent Position was an agreed package put forward by the Association 

and the AWU to progress the modern award review process.  

11.6 Section 134(c) – The need to promote social inclusion through increased 

workforce participation 

(a) The Association submits that the Overtime Variation in the Consent Position 

does not interfere with or harm this objective.  

                                                 
13 Four Yearly Review of Modern Awards (AM 2014/196 and AM2014/197) [2017] FWCFB 6181 at [3] 
14 Submissions of the Australian Workers Union, dated 8 December 2017, [7]. 
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11.7 Section 134(d) – The need to promote flexible modern work practices and the 

efficient and productive performance of work 

(a) The Association submits that the Overtime Variation in the Consent Position 

does not interfere with or harm this objective.  

11.8 Section 134(da) The need to provide additional remuneration for employees 

working overtime; employees working unsocial, irregular or unpredictable 

hours; employees working on weekends or public holidays; or employees working 

shifts 

(a) In circumstances where casual employees were excluded entirely from 

overtime entitlements under the Award until 1 January 2018,  the Association 

submits that the Overtime Variation in the Consent Position does not interfere 

with or harm this objective.  

11.9 Section 134(e) – The principle of equal remuneration for work of equal or 

comparable value 

(a) We note that the Hospitality Industry (General) Award 2010 and the 

Amusement, Events and Recreation Award 2010 are two industries which the 

snowsports industry is often compared to and these awards provide for 

overtime penalty rates for casual employees calculated at the “ordinary hourly 

rate” or the “ordinary rate of pay”.  

(b) The Association submits that the Overtime Variation in the Consent Position 

does not interfere with or harm this objective.  

11.10 Section 134(f) – The likely impact of any exercise of modern award powers on 

business, including on productivity, employment costs and the regulatory burden 

(a) The Association submits that there will be no adverse impact on productivity 

and/or employment costs should the Commission approve the Overtime 

Variation sought in the Consent Position. 

(b) While a significant number of employees under the Award are engaged on a 

casual basis, the vast majority do not work overtime. However, obviously the 

AWU’s proposal for casual employees to be paid overtime in addition to the 

casual loading would be a further increased employer cost.  

11.11 Section 134(g) – The need to ensure a simple, easy to understand, stable and 

sustainable modern award system for Australia that avoids unnecessary overlap 

of modern awards 

(a) The Award was prepared, drafted and negotiated, from the commencement of 

the Award Modernisation process, to avoid unnecessary overlap with other 

modern awards, particularly in circumstances where the snowsports industry 

covers a wide range of occupations.  

(b) The Overtime Variation in the Consent Position would provide clarity to 

casual employees entitlements.  
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11.12 Section 134(h) – The likely impact of any exercise of modern award powers on 

employment growth, inflation and the sustainability, performance and 

competitiveness of the national economy 

11.13 We note that the AWU Submissions dated 10 May 201915 quote the operating results 

of two of the Association’s Alpine Lifting Companies. The Association submits such 

information does not assist the Commission in this matter, and does not consider the 

multitude of other budgetary considerations of the Association and the Alpine Lifting 

Companies.  

11.14 Having said that, it is clear that the snowsports industry has a significant impact on the 

state economies and tourism of NSW and Victoria, and to the gross domestic product 

of Australia. 

11.15 The Overtime Variation, as agreed by the AWU and the Association, was negotiated 

as a balanced position considering employment numbers, sustainability, performance 

and competitiveness of the Association on a national and international scale.  

11.16 The Association submits that the Overtime Variation in the Consent Position does not 

interfere with or harm this objective. 

 

Harmers Workplace Lawyers 

5 July 2019 

                                                 
15 Submissions of the Australian Workers’Union re AM 2017/51 4 yearly review of modern awards – Overtime for casuals – Alpine Resorts 

Award 2010 dated 10 May 2019 
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