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IN THE FAIR WORK COMMISSION 

 

Matter No: 2018/26 

 

Section 156 - Four Yearly Review of Modern Awards – Social, Community, Home Care and 

Disability Services Industry Award 2010 – Substantive review  

 

 

 

SUBMISSION IN REPLY OF UNITED VOICE 
 

1. This submission is made in accordance with the amended directions of the Fair Work 

Commission (‘the Commission’) dated 11 July 2019, and is made in reply to the claims made 

by Australian Business Industrial (‘ABI’), the NSW Business Chamber, Aged & Community 

Services Australia and Leading Age Services Australia to vary the Social, Community, Home 

Care and Disability Services Industry Award 2010 (‘the Award’) as set out in their draft 

determination filed on 2 April 2019. ABI, the NSW Business Chamber, Aged & Community 

Services Australia and Leading Age Services Australia will be collectively referred to as the 

‘ABI and others’ within this submission.  

Ordinary hours of work claim 

2. ABI and others seek to vary clause 25.1 to amend the manner in which ordinary hours can be 

worked. In their submission, dated 2 July 2019, ABI and others claim this is a minor technical 

change rather than a substantive one.
1
 We oppose this variation as it will have a substantive 

detrimental effect on employees covered by the Award.  

3. The Award currently permits ordinary hours to be worked in one of three distinct ways: 

(i) in a week of five days in shifts not exceeding eight hours each; 

(ii) in a fortnight of 76 hours in 10 shifts not exceeding eight hours each; or 

(iii) in a four week period of 152 hours to be worked as 19 shifts of eight hours each, subject 

to practicality. 

4. The variation sought by ABI and others removes these restrictions and provides employers with 

greater discretion to allocate ordinary hours provided there is an average of 38 hours ordinary 

hours across a 4 week period.  

5. This will be detrimental for full time employees covered by this Award, especially if the 

averaging facility is used. Under the current Award, an employer may only roster an 

employee across a 4 week period where the employee receives a rostered day off (‘RDO’) as 

the ‘benefit’ for having a 4 week roster. If the variation sought by the employer parties was 

                                                           
1
  Submission of ABI and others dated 2 July 2019, paragraph 4.9.  
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made, employees could be required to have hours averaged over 4 weeks without receiving a 

RDO.  

6. National Disability Services (‘NDS’) submit that the current Award clause prevents other 

arrangements from being mutually agreed.
2
 The Award already permits an employer and an 

employee to mutually agree to specific arrangements for when work is performed under 

clause 7.1(a) which deals with individual flexibility agreements. Such agreements can only be 

made on the basis that agreement results in the employee being better off overall at the time 

the agreement is made than if the agreement had not been made.
3
 

7. No evidence has been filed by ABI and others in support of this variation. There is no evidence 

that the current clause is ineffective or unworkable.  

8. The variation sought is unnecessary, contrary to the modern awards objective and should be 

rejected.  

‘Period of work’ 

9. Clause 25.4(a) specifies that an employee must be provided with a break of not less than 10 

hours between the end of one shift or period of work and the start of another. ABI and others 

seek to vary clause 25.4(a) to delete the words ‘period of work’. We oppose this variation. 

10. ABI and others claim that this is a minor technical change, and will not have any substantive 

effect.
4
 United Voice has concerns that deleting the words ‘period of work’ may have 

unintended consequences.  

11. The term ‘period of work’ has relevance within this Award, as there are several circumstances 

in which an employee may be engaged in a ‘period of work’ that may not be recognised as 

part of a shift. These periods of work are: 

(a) team meeting;  

(b) 24 hour care engagements; and 

(c) excursions. 

12. For example, clause 25.8 which deals with 24 hour care requires an employee to be at a 

client’s home for a 24 hour period, but states that the employee is required to provide a total 

of no more than 8 hours of care during this period. United Voice has previously made 

submissions as to why the whole period is properly considered work, and why this clause 

should be deleted, but as it currently stands, there is a possibility that some part of the shift 

may not be considered ‘work’. The removal of the term ‘period of work’ from clause 25.4(a) 

could result in some employees under the Award not receiving sufficient breaks in between 

such shifts.  

                                                           
2
  NDS Submission dated 2 July 2019, paragraph 6.  

3
  Clause 7.5. 

4
  Submission of ABI and others dated 2 July 2019, paragraph 4.10.  
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Change of roster 

13. Clause 25.5(d)(i) of the Award requires an employer to give seven days’ notice of a roster 

change, however subclause (ii) provides that the roster may be altered at any time to enable 

the service of the organisation to be carried on where another employee is absent from duty 

on account of illness, or in an emergency. ABI and others seek to vary clause 25.5(d)(ii) to 

extend the circumstances in which an exception to the 7 days’ notice of roster applies, to 

include when another employee is absent due to ‘compassionate leave, community service 

leave, ceremonial leave, leave to deal with family and domestic violence.’ 

14. United Voice opposes this variation.  

15. The current exception in the Award is limited, and only applies where another employee is 

absent due to ‘illness, or in an emergency’. Despite this limitation, employees covered by the 

Award experience a high level of change in their rosters without the payment of any overtime  

16. United Voice witness Ms Belinda Sinclair, a home care worker with Wesley Mission states: 

‘My employer is constantly making changes to my roster and these changes make it difficult 

for me to plan things for when I am not rostered or to make a weekly budget, despite that I am 

a permanent employee, not a casual.’
5
 Similarly, witness Trish Stewart states: ‘At least once 

per week, my roster will be altered as a result of either another support worker who has 

called in sick or a client cancelling their appointment. If a client cancels their appointment 

before 5pm the day before their scheduled appointment then I do not get paid for the shift. If 

they cancel after 5pm the day before, then I will get paid. This means that I can never be 

certain of the amount of hours I am going to receive and how much I will be paid each 

week.’
6
  

17. Increasing the circumstances in which rosters can be changed without notice will increase the 

level of uncertainty and unpredictability for employees in this sector.  

18. There is no evidence that this change is necessary. Clause 25.5(d)(ii) is not the only exception 

to the requirement that seven days’ notice of a change of roster be given. Subclause (iii) also 

provides that the seven days’ notice does not apply ‘where the only change to the roster of a 

part-time employee is the mutually agreed addition of extra hours to be worked such that the 

part-time employee still has four rostered days off in that fortnight or eight rostered days off 

in a 28 day roster cycle, as the case may be.’  

19. There is evidence that indicates that there is a high level of under-employment in this sector, 

and that employees willingly agree to work additional hours. Ms Sinclair gives evidence that: 

‘I agree to changes in my roster because I need the hours and am concerned that if I 

                                                           
5
  Witness statement of Belinda Sinclair dated 16 January 2019, paragraph 25.  

6
  Witness statement of Trish Stewart dated 17 January 2019, paragraph 10.  
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complain or don’t accept additional hours, I will be rostered less. This is not an accusation 

against my employer but my concern. I have a tight budget and cannot afford to lose hours.’
7
 

20. Ms Stewart states: ‘Most weeks I would like to pick up more hours because I do not receive 

enough hours to cover my weekly expenses. My managers normally ask me to cover a shift at 

short notice if a colleague has taken sick leave. I will normally accept these hours if I am 

available because I need to accept all of the hours I am offered to make enough money.’
8
   

21. In a similar manner, Ms Deon Fleming states: ‘At least once per fortnight my manager will 

ask me if I can take on extra work because a colleague has called in sick. If I am available, I 

will take these extra shifts because I want to work more hours.’ 9 

22. Research also supports the existence of underemployment within the sectors covered by this 

Award. The NDS State of the Disability Sector Report 2017 stated that ‘Underemployment in 

health care and social assistance is among the highest of any industry at nearly 11 per cent. 

Average hours worked for disability support workers is 21 hours per week and 24 hours per 

week for allied health professionals.’
10

  

23. The Joint Standing Committee on the National Disability Insurance Scheme Report on 

‘Market readiness for provision of services under the NDIS’ released in September 2018 

expressed concerns about the lack of incentives to choose a career in the disability support 

sector, finding: 

 ‘Submitters who have worked for a very long time in the sector described how 

working conditions have dramatically deteriorated under the NDIS. In short, they 

reported a rise in underemployment and insecure work arrangements, inadequate 

wages and no prospect of professional development opportunities. Under these 

conditions, it is hard to imagine how to retain highly experienced and qualified 

workers and attract new workers, including young people entering the workforce.’
11

     

24. With respect to home care, the Department of Health Aged Care Workforce, 2016 report 

found that 40% of home care and home support workers were seeking more hours.
12

 

25. Similarly, the Future of Employment and Skills research centre report titled ‘Attraction, 

Retention and Utilisation of the Aged Care Workforce’ released in April 2018 identified that 

                                                           
7
  Witness statement of Belinda Sinclair, paragraph 26. 

8
  Witness statement of Trish Stewart, paragraph 11.  

9
  Witness statement of Deon Fleming, dated 16 January 2019, paragraph 17.  

10
  National Disability Services, ‘State of the disability sector report 2017’, December 2017, p. 49 

available at https://www.nds.org.au/pdf-file/db83601f-42d6-e711-91e7-0050568e2189 
11

  Joint Standing Committee on the National Disability Insurance Scheme, ‘Market readiness for 
provision of services under the NDIS’, September 2018, paragraph 3.96 available at 
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/National_Disability_Insurance_Scheme/
MarketReadiness/~/media/Committees/ndis_ctte/MarketReadiness/report.pdf 
12

  Department of Health, ‘The Aged Care Workforce 2016 report’, released March 2017, page 86, 
available at https://www.gen-agedcaredata.gov.au/www_aihwgen/media/Workforce/The-Aged-Care-
Workforce-2016.pdf  

https://www.nds.org.au/pdf-file/db83601f-42d6-e711-91e7-0050568e2189
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/National_Disability_Insurance_Scheme/MarketReadiness/~/media/Committees/ndis_ctte/MarketReadiness/report.pdf
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/National_Disability_Insurance_Scheme/MarketReadiness/~/media/Committees/ndis_ctte/MarketReadiness/report.pdf
https://www.gen-agedcaredata.gov.au/www_aihwgen/media/Workforce/The-Aged-Care-Workforce-2016.pdf
https://www.gen-agedcaredata.gov.au/www_aihwgen/media/Workforce/The-Aged-Care-Workforce-2016.pdf
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whilst low pay was the dominant concern for workers, in addition: ‘concerns were raised 

regarding irregular and split shift patterns, insufficient and variable working hours, and 

casual employment contracts.’
13

 

26. Given the high levels of underemployment, and the evidence that employees are regularly 

agreeing to additional shifts, there is no justification for further exceptions to the requirement 

to provide 7 days’ notice of a roster change.  

27. The following modern awards objectives are relevant: 

 s134(1)(a) relative living standards and the needs of the low paid – a significant 

number of employees covered under this Award are low paid. The proposed variation 

would increase the insecurity of working hours, with a corresponding increase in 

stress and uncertainty for employees. This would be detrimental to the living 

standards of the low paid employees covered by this Award.  

 s134(1)(da)(ii) the need to provide additional remuneration for employees working 

unsocial, irregular or unpredictable hours – Enabling a roster to be altered at any 

time in certain circumstances results in employees working unpredictable hours. The 

current clause 25.5(d)(ii) already permits an employer to vary the roster at any time in 

certain circumstances without any corresponding penalty or benefit. Expanding the 

circumstances in which the roster can be varied at any time will increase the 

incidence of employees under this Award working unpredictable hours without any 

additional remuneration.  

28. The variation sought by ABI and others should be rejected.  

Client cancellation 

29. Clause 25.5(f) of the Award currently only applies to home care workers. The clause permits 

an employer to withhold payment of rostered work for an employee where the client cancels 

or changes the rostered shift, and the employee is provided with notice or a change in roster 

occurs, by 5pm the day prior. As an alternative to withholding payment, the employer may 

direct the employee to make-up time equivalent to the cancelled time, in the current roster or 

the subsequent fortnightly period.  

30. ABI and others seek to extend the client cancellation clause to disability support workers. ABI 

and others also seek to amend the client cancellation clause to delete the provision enabling 

an employer to withhold payment, but enable make up time to be worked within 3 months 

                                                           
13

  Future of Employment and Skills research centre, ‘Attraction, Retention and Utilisation of the Aged 
Care Workforce’, April 2018, page 15 available at 
https://agedcare.health.gov.au/sites/default/files/documents/09_2018/retention_and_utilisation_of_the_age
d_care_workforce_uni.of_adelaide_-_20.4.18.pdf 

https://agedcare.health.gov.au/sites/default/files/documents/09_2018/retention_and_utilisation_of_the_aged_care_workforce_uni.of_adelaide_-_20.4.18.pdf
https://agedcare.health.gov.au/sites/default/files/documents/09_2018/retention_and_utilisation_of_the_aged_care_workforce_uni.of_adelaide_-_20.4.18.pdf
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rather than within the next fortnightly period. Unlike the current clause, the proposed 

variation does not require that the employee is notified by any particular time.  

Home care workers  

31. For home care workers, the current client cancellation clause creates instability and 

uncertainty. Employees can lose a shift provided they are notified by 5pm the day before. The 

weekly income of the employee can be quite different to what was expected, and this creates 

difficulties in planning and managing income.  

32. All three United Voice member witnesses identify that the uncertainty caused by client 

cancellation has a significant impact on their weekly income.
14

 Ms Fleming’s evidence is 

indicative:   

‘If clients cancel on the same day of their appointment, then I am paid for the shift. 

But if a client cancels a home care visit before 5pm the day before the scheduled 

appointment, then I am not paid for that appointment and these are hours I miss out 

on. At least once per week, I will have a client cancel their appointment with the 

required notice. This creates a lot of uncertainty for me in being able to anticipate 

how much I will get paid in the week.’ 
15

 

33. The current client cancellation clause unjustly shifts the burden of client cancellation from the 

provider to the employee. This cost properly should be principally borne by the employer 

rather than their low paid employees. Providers have greater capacity to absorb the risks and 

costs of variable client demand and mitigate those risks and costs. The employer as the 

provider of the service has some control over the terms and conditions of service provision 

and the organisation of the work. It is dysfunctional to perpetuate a term within a modern 

award that in effect shifts the cost of events that can be in part characterised as the product of 

poor management onto low income employees.  

34. Our primary position is that there should be no client cancellation clause in the Award.  

35. If there is to be a client cancellation clause for home care workers in the Award, ABI and 

others’ proposal to extend the period in which make-up time may be worked to three months 

could create logistical difficulties. Given that roster variation occurs with some frequency in 

the home care sector, it may be difficult for employees to keep track of make-up hours over 

three monthly periods and to identify if they have been correctly paid.  

36. ABI and others’ proposed clause also does not provide a ‘cut off’ time at which the employee 

must be notified. Home care is generally provided under the terms of a Home Care 

Agreement, with the terms of service set out and negotiated between the home care provider 

                                                           
14

  See witness statement of Trish Stewart, paragraph 10, witness statement of Belinda Sinclair, 
paragraph 25 and witness statement of Deon Fleming, paragraph 16.  
15

  Witness statement of Deon Fleming, paragraph 16.  
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and the consumer. In general, a consumer must provide a set amount of notice of a cancelled 

service in accordance with the terms of their Home Care Agreement; otherwise they must pay 

a cancellation fee. Any client cancellation clause should retain a cut-off point by which the 

employee must be notified. Without a time frame for cancellations, an employee’s shift could 

be ‘cancelled’ as he or she completes travel at their own expense to the client’s home and is 

just about to knock on the client’s door. 

37. The proposed clause does have a beneficial effect in that it would provide employees with a 

more stable and secure income as the employer would either have to pay the employee for the 

shift or may ‘deploy’ the employee to another shift rather than withhold payment altogether. 

In this respect, this clause is an improvement on the current client cancellation clause.  

38. United Voice supports the variation ABI and others seek in respect of home care workers 

provided that: 

 There is a set time by which the employee must be notified of the cancelled shift. If 

the employee is notified by that timeframe, then the employer could require the 

employee to work make up time. If the employee is not notified by that timeframe, 

then the employee should be paid for the shift as rostered (and cannot be required to 

work make up time). The current standard of 5pm the day prior should be the starting 

point. 

 Clause 25.5(f)(v) is amended to reference clause 25.5(f)(iv)(A) instead of (B). It is 

unclear if this is a drafting error. As currently drafted clause 25.5(f)(v) states that the 

make-up time arrangement cannot be utilised where the employee is notified of a 

cancelled shift after arriving at the relevant place of work to perform the shift, and 

states that clause 25.5(f)(iv)(B) applies instead, which itself refers back to the make-

up time arrangement.  

 There is greater clarity around when the ‘make-up time’ must be paid. Where an 

employee is required to work make-up time, they should be paid for as if the shift was 

not cancelled. We would support a form of words as follows: 

(vii) Where 25.5(f)(iv)(B) applies the employee will receive payment for the 

cancelled service as if they had worked it (including any applicable penalties 

or loadings).  

(viii) Where the applicable rate of pay for working the make-up time is higher 

than the rate of pay the employee received for the cancelled service under 

25.5(f)(vii) the employee will be paid the difference between the two rates of 

pay. 

 The time within which make-up may be worked should not be three months. Three 

months is an excessive length of time.  The three month time frame will allow larger 

balances of make-up time to accrue and also greater deficits in remuneration for work 
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performed when make-up time is worked. The current Award clause requires that 

make-up time must be worked in ‘that, or the subsequent fortnightly period’. We 

propose that the time in which make up can be worked is extended to only the next 

two fortnightly periods i.e. a month. This extension should enable employers to find 

an appropriate make-up shift for the employee, whilst not being so long to lose the 

nexus between the paid shift and the make-up time shift.  

 Under the current award provision concerning make-up time, it is likely that if the 

employer does not direct the employee to work any balance within the fortnight, the 

right of the employer to direct the employee to perform work as make up time lapses. 

A clear provisions that this is in fact the case, is necessary and particularly if the 

Commission is considering longer durations for the accumulation of make-up time. 

39. United Voice would not support extending the period in which make up time can be worked 

where the employer retains the ability to withhold payment of wages to an employee when a 

client cancels. Such a clause would extend the detriment suffered by employees under the 

current client cancellation clause without any corresponding benefit. In this respect, it is 

notable that whilst a significant number of employees covered under this Award are low paid, 

home care workers have the lowest rates of pay under this Award, and s134(1)(a) ‘the relative 

living standards and the needs of the low paid’ is a relevant consideration. The current 

combination of low pay and insecure working conditions creates significant uncertainty for 

low paid employees in home care. Extending the period for client cancellation make up time, 

without any benefit, would increase the level of insecurity experienced by such employees.  

Disability support workers  

40. United Voice does not support extending the client cancellation clause to disability support 

workers. Extending this to disability support workers will create greater instability for the 

disability workforce. As referred to above, there is already increasing levels of ‘insecure work 

arrangements’ in the disability sector
16

, and award changes that increase further insecurity are 

not warranted.  

41. There is no cogent reason to extend the client cancellation clause to disability sector workers. 

Disability sector work is now primarily funded via the National Disability Insurance Scheme 

(NDIS). The NDIS Price Guide sets out the amount that can be charged for a client 

cancellation, and the timeframe in which the cancellation must be made. Previous price 

guides contained restrictions on the amount of cancellations that could be claimed against a 

participant. The 2018-19 price guide (NSW/Vic/Qld/Tas) stated that if a participant made a 

short-notice cancellation (after 3pm the day before the service), then the provider could 

                                                           
16

  Joint Standing Committee on the National Disability Insurance Scheme, ‘Market readiness for 
provision of services under the NDIS’, paragraph 3.96. 
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charge up to 90% of the agreed price for the cancelled appointment.
17

 The fee could be 

charged against the participant’s plan up to 12 times per year for personal care and 

community access supports. For other cancellations, where the participant provided notice 

prior to 3pm the day before, providers were not able to charge a cancellation fee. The 2018-19 

price guide for WA/SA/ACT/NT contained the same cancellation scheme.
18

 

42. That cancellation scheme has been significantly altered in the 2019-20 Price Guide. Under the 

latest guide, where a provider has a short notice cancellation (or there is a ‘no show’ on the 

part of the client) a provider is able to recover 90% of the fee, subject to the terms of the 

service agreement with the participant. There is no limit on the number of cancellations a 

provider can claim for.
19

 

43. The definition of what is considered a short notice cancellation has also changed. Under the 

current NDIS Price Guide 2018-19, a short notice cancellation was defined as one that 

occurred after 3pm the day before the service.  

44. Under the NDIS Price Guide 2019-20, a short notice cancellation is where the participant has 

given less than two clear business days’ notice for a support where the support is for less than 

8 hours duration and the cost of the service is less than $1000. Where the support is for a 

longer period or of a higher cost, a short notice cancellation is where the participant has given 

less than 5 clear business days’ notice.  

45. Under the NDIS Price Guide 2019-20 providers have greater ability to manage and claim for 

short notice cancellations than under previous guides.  

46. Further, as is demonstrated by recent changes to the NDIS Price Guide, funding arrangements 

change and sometimes within short time frames. 

47. The Commission should be principally guided by the extent to which any proposed variation 

is necessary to ensure a fair and relevant safety-net in accordance with the modern awards 

objectives and not by the funding scheme. Extending the client cancellation clause to 

disability support workers would not provide such workers with a ‘fair and relevant’ safety 

net.  

48. As stated above in paragraph [33], the client cancellation clause in home care unjustly shifts 

the burden of client cancellation from the provider to the employee. There is no reason to 

extend this unjust practice to disability support workers. Part time employment should be 

reasonably regular and consistent, and part time employees should be able to rely on a certain 

amount of hours of work, as agreed upon, and as notified on their roster. An Award clause 

                                                           
17

  The NDIS 2018-19 price guide (NSW/Vic/Qld/Tas), page 18 available at 
https://www.ndis.gov.au/media/1154/download 
18

  The NDIS 2018-19 price guide (WA/SA/ACT/NT), page 18, available at 
https://www.ndis.gov.au/media/1156/download 
19

  The NDIS 2019-20 Price guide, pages 18-19, available at  
https://www.ndis.gov.au/media/1455/download 

https://www.ndis.gov.au/media/1154/download
https://www.ndis.gov.au/media/1156/download
https://www.ndis.gov.au/media/1455/download
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enabling an employer to withhold payment for a rostered shift with minimal (or no) notice 

undermines the security of part time employment, and should not properly be part of a ‘fair 

and relevant’ minimum set of employment conditions. Even if, as per ABI and others’ 

proposed determination, the employer could not withhold the payment but rather require the 

employee to ‘make up’ the hours within a three month period, this would still have the effect 

of increasing employment insecurity for disability support workers, and such a clause should 

not be inserted to a modern award that must provide a fair and relevant minimum safety net of 

terms and conditions.  

Remote response 

49. ABI and others have filed a draft determination to insert a clause addressing remote response 

duties. We do not oppose the insertion of a remote response clause, however we do not 

support the terms as proposed by ABI and others.  

50. The variation proposed by ABI and others does not adequately distinguish between remote 

response work performed whilst on call, and remote response work performed ad hoc, and 

only requires payment at the applicable rate of pay for remote response work performed.  

51. A distinction between remote response duties performed whilst on call, and not, is necessary. 

When an employee is not on call, an employee should be able to expect that they are free to 

go about their life without any intrusion from the workplace. This is particularly so when 

employees are award-reliant. Any remote response duties that the employer requires the 

employee to perform when they are not on call should be costed at a higher rate. This would 

encourage an employer to roster effectively, and ensure that an appropriate employee is 

available ‘on call’ to address issues that may arise. Placing a higher cost on remote response 

work performed by employees not on call also provides some compensation for the greater 

disutility associated with the work. 

52. Remote response duties are performed outside of rostered hours, and should be paid at 

overtime rates. If remote response duties are not costed effectively, this could result in some 

employers requiring employees to work multiple instances of remote response across a long 

period of time, effectively disrupting any rest break the employee is entitled to between shifts.  

53. ABI and others’ proposed variation also explicitly excludes ‘administrative duties’ from the 

ambit of remote response. We oppose this exclusion. If the employer directs or authorises an 

employee to perform administrative duties outside of ordinary hours, then there is no reason 

why such duties should not be paid for under this clause.  

54. The variations ABI and others propose to the on call allowance (clause 20.9) and the recall to 

work overtime clause (clause 28.4) are consequential to the insertion of their remote response 

clause. If an appropriate remote response clause was to be inserted into the Award, that 

upheld a distinction between remote response duties performed whilst on call and not, and 
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provided for overtime rates for remote response work, we would not oppose the relevant 

consequential amendments.  

 

United Voice 

13 September 2019  
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