
From: Stephen Smith [mailto:Stephen.Smith@aigroup.com.au]  

Sent: Tuesday, 7 May 2019 6:08 PM 
To: Eliza Sarlos; Alex Bukarica (abukarica@cfmeu.com.au) 

Cc: Chambers - Hatcher VP; Abha Devasia; Sean Howe; Michael Wright; Ashvini Ambihaipahar; 
Marisa Whitington; Trent.Sebbens@ashurst.com; David Gunzburg 

Subject: RE: AM2019/8 - Application to vary the Black Coal Mining Industry Award 2010 

 
Dear Eliza and Alex 
 
Thank-you for your correspondence of 7 May 2019. 
 
As set out in paragraphs 1, 2 and 3 of Ai Group’s application to vary the Black Coal Mining Industry 
Award 2010 (Black Coal Award): 
 

 Ai Group’s preference is for the application to be dealt with as part of the 4 Yearly Review of 
Modern Awards, together with under s.160 of the Fair Work Act 2009 (FW Act): 
 

 If the Commission is not satisfied that the application should be dealt with as part of the 4 
Yearly Review, Ai Group intends to pursue the application under ss.157 and 160 of the FW 
Act. 
 

Ai Group agrees that the application should not proceed under s.157 as well as proceeding under the 
4 Yearly Review; it is one or the other. However, s.160 of the FW Act will be relied upon by Ai Group 
in each case. 

 
We can see no reason why the Commission cannot deal with the application under the 4 Yearly 
Review, should it wish to do so, given that the review of the Black Coal Award is still underway. The 
Fair Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) Act 2018 (Cth) (Amending 
Act) repealed the provision for 4 Yearly Reviews of Modern Awards in the FW Act with effect from 1 
January 2018. Under the application and transitional provisions of the Amending Act, a review of an 
award that commenced but was not completed before 1 January 2018 can continue under the terms 
of the repealed provisions. Clause 26 of Schedule 4 of the Amending Act relevantly states: 
 

Scope  
 
(1) This clause applies in relation to a review of a modern award conducted as part of a 4 
yearly review of modern awards if:  
 

(a) the review of the modern award commenced before the Schedule 1 
commencement day; and  
 
(b) immediately before that day, the review of the modern award had not been 
completed. 

 
The review of the Black Coal Award falls within this transitional provision for a similar reason to 
those identified by a Full Bench of the Commission in 4 Yearly Review of Modern Awards – Sugar 
Industry Award 2010 [2019] FWCFB 1980 (see paragraph 1 and footnote 1). Clearly, the review of 
the Black Coal Award commenced before the Schedule 1 commencement date (i.e. 1 January 2018) 
and, immediately before that date, the review of the modern award had not been completed. 
 
Ai Group is happy to leave it to the Commission to determine whether the application should be 
dealt with as part of the 4 Yearly Review, without making any further submissions on the point. If the 



Commission decides that it is not appropriate for the application to be dealt with as part of the 4 
Yearly Review given that the Review is in its later stages, Ai Group is happy for the matter to be dealt 
with under ss.157 and 160 of the FW Act.  
 
Regardless of which option the Commission determines is appropriate, Ai Group proposes the 
following directions (which we understand the CFMMEU does not oppose if the application proceeds 
under ss.157 and 160): 
 

1. Ai Group and any party supporting its claim shall file evidence and submissions by 5pm on 
Friday 12 July 2019. 
 

2. Any party which opposes Ai Group’s claim shall file evidence and submissions by 5pm on 
Friday 13 September 2019. 
 

3. Ai Group and any party supporting its claim shall file any submissions and evidence in reply 
by 5pm on Friday 4 October 2019. 

 
4. The matter will be listed for Directions in Sydney on Thursday 10 October 2019. 

 
5. The matter will be listed for hearing in Sydney on Wednesday 23 and Thursday 24 October 

2019 before a Full Bench of the Commission. 
 

6. The Commission will make available a Member of the Commission (other than a Member of 
the Full Bench) to assist the parties to explore relevant issues to ascertain whether any 
agreement is able to be reached on any aspects. 

 
Yours sincerely 
 
Stephen Smith 

Head of National Workplace Relations Policy 

 

The Australian Industry Group 
51 Walker St, North Sydney 2060 
T: 02 9466 5521 or 0418 461183 
E: stephen.smith@aigroup.com.au 
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