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1. The Shop Distributive and Allied Employees’ Association (SDA) makes this submission in 
reply pursuant to the Statement issued by the President, Justice Ross, on 31 October 2014.  
 

2. We rely on our previous submissions made on 16 January 2015 in response to the alleged 
inconsistencies with the National Employment Standards (NES) identified by the Fair Work 
Ombudsman (FWO) in its correspondence and documentation, ‘FWO Research for Modern 
Award Review on Inconsistencies between the National Employment Standards and 
Modern Awards’ (FWO Research Document) issued on 4 April 2014 to the Fair Work 
Commission (FWC).   

 
3. In Appendix A of the FWO Research Document, the FWO noted an issue relating to the 

‘Compassionate Leave entitlement’ as prescribed in clause 34.2(b) of the Hair and Beauty 
Industry Award 2010 (HBIA).  

 

4. Clause 34.2(b) of the HBIA states:   ‘Such leave is unpaid.  A minimum of 48 hours’ absence is 
allowed by right with additional absence by agreement.’ 

 
5. The submissions made by the Australian Business Industrial (ABI) and the New South Wales 

Business Chamber (NSWBC) support the SDA’s view put in our previous submissions, to the 
extent that the wording of clause 34.2(b) ‘should be revised’ and, that it may be read as 
contrary to the NES ‘in that it appears to require casual employees to take a minimum of 48 
hours absence and not a lesser period.’ 

 

6. The SDA does not agree with ABI and NSWBC submissions that revisions to clause 34.2(b) 
should be in relation to unpaid carer’s leave or unpaid compassionate leave’.  As per the 
SDA’s previous submissions, we contend that the clause should be revised to include both 
unpaid leave types, in order for consistency with the NES. 

 
7. The ABI and NSWBC have submitted ‘that casual employees are entitled to take up to 2 

days’ unpaid carer’s leave or unpaid compassionate leave’ which is not an accurate 
summary of s105(2) and s103(2) of the Fair Work Act 2009 (the Act). The Act expresses the 
quantum of leave entitlements, as either; a ‘2 day period’ for unpaid compassionate leave, 
or ‘up to 2 days’ for unpaid carer’s leave.  

 
8. The SDA does not support the ABI and NSWBC submissions that revisions to 34.2(b) ‘are 

best achieved by deleting the clause and simply referring to the NES.’ 
 

9. Simply referring to the NES does not achieve the best result for employees and employers 
who fall under the HBIA. Retaining clause 34.2(b) will provide both parties with a clear, 
simple and easily accessible outline of their entitlements and obligations under the HBIA, 
without the need to refer to another instrument. 

 

10. Furthermore, the two key parties to this Award, the SDA and the Hair and Beauty Industry 
Association, believe they are close to reaching agreement on wording for clause 34.2(b) 
which addresses the inconsistencies with the clause and the NES.  
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11. The SDA is amenable to supporting the following wording;  
 

34. Personal/carer’s leave and compassionate leave 
  

34.1 Personal/carer’s leave and compassionate leave are provided for in the NES. 
  

34.2 Casual employees 
  

(a) Casual employees are entitled to unpaid personal/carer’s leave. Casual employees are entitled to be unavailable 
for work or to leave work to care for a person who is sick and requires care and support or who requires care due to 
an emergency; and 

  
(b) Casual employees are entitled to unpaid compassionate leave when a member of their immediate family or a 
member their household: 

  
(i) contracts or develops a serious personal illness that poses a serious threat to his or her life; or 
(ii) sustains a personal injury that that poses a serious threat to his or her life; or 
(iii) dies. 

  
(c) Such leave is unpaid. Two days’ absence is allowed by right on each particular permissible occasion, with 
additional absence by agreement. 
 

12. The SDA submits that changes proposed above to clause 34 of the HBIA address the matters 
raised by the FWO in relation to clause 34.2(b) of the HBIA and the inconsistencies the SDA 
have identified in relation to unpaid compassionate leave. The proposed changes, which 
may be agreeable to both the SDA and the Hair and Beauty Industry Association, make it 
clear that casual employees under the HBIA are entitled to access both unpaid 
personal/carer’s leave and unpaid compassionate leave as per the NES, which is not 
presently the case. 
 

 


