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BACKGROUND 

1. These submissions relate to exposure drafts of proposed modern awards released on 11 

September 2014 in Group 1, sub-groups 1A and 1B, of the 4 Yearly Review. 

2. In its statement on 13 August - [2014] FWCFB 5537 - the Full Bench of the Fair Work 

Commission (the Commission) directed parties to respond to: 

(a) the technical drafting of the exposure drafts; 

(b) the submissions of the Fair Work Ombudsman (FWO) set out in its Research 

Paper – National Employment Standard issued on 4 April 2014 concerning the 

application of the National Employment Standards (NES) in various modern 

awards; and 

(c) any substantive variations or ‘claims’ that the parties wish to pursue in regard to 

the Group 1A and 1B awards. 

3. These submissions are made on behalf of Australian Business Industrial (ABI) and the 

New South Wales Business Chamber Ltd (NSWBC). 

4. ABI is a registered organisation under the Fair Work (Registered Organisations) Act 2009. 

ABI has some 3,900 members. 

5. NSWBC is a recognised State registered association pursuant to Schedule 2 of the Fair 

Work (Registered Organisation) Act 2009 and has some 17,000 members. 

Group 1A and 1B Awards in which ABI and NSWBC have a material interest 

6. ABI and NSWBC have a material interest in the following 1A and 1B awards: 

Sub-group 1A 

(a) Cleaning Services Award 2010; 

(b) Cotton Ginning Award 2010; 

(c) Security Services Industry Award 2010; 

Sub-group 1B 

(d) Asphalt Industry Award 2010; 

(e) Cement and Lime Award 2010; 

(f) Concrete Products Award 2010; 

(g) Premixed Concrete Award 2010; 

(h) Quarrying Award 2010; and  

(i) Salt Industry Award 2010. 

Structure of these submissions 

7. These submissions are divided into the following sections: 

(a) Submissions on what could be described as common matters arising from, and 

appearing relatively consistently within, the exposure drafts; 

(b) Submissions on issues arising from specific exposure drafts that ABI and/or 

NSWBC members have a material interest in; 
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(c) Submissions on issues raised by FWO concerning the application of the NES in 

various modern awards; and 

(d) Submissions on the substantive variations or ‘claims’ that ABI and NSWBC wish to 

pursue in regard to the Group 1A and 1B awards. 

PART ONE: EXPOSURE DRAFTS 

8. ABI and NSWBC recognise the magnitude of the task imposed by s.156 of the Fair Work 

Act 2009 (Cth) (the Act) on the Commission (and indirectly onto parties with a material 

interest in modern awards) and also recognise the work done by the Commission to 

facilitate the review.  They do not seek to make the task of the 4 Yearly Review more 

onerous.  In putting this part of their submission, ABI and NSWBC seek to properly assist 

the Commission in the discharge of its discretion pursuant to s.156.   

9. In responding to the exposure drafts, the submissions below deal firstly with what might 

be described as common matters that appear relatively consistently within the exposure 

drafts and then matters relevant to specific awards that ABI and/or NSWBC members 

have a material interest in.  

COMMON MATTERS ARISING FROM EXPOSURE DRAFTS 

The Making of New Awards to Supersede the Awards Made in 2010 

10. All of the exposure drafts operate with a clause 1 ‘Title and Commencement’.  It is 

evident from the language used in this clause that what is intended is the making of a 

new modern award to “supersede” or replace the existing 2010 modern award.   

11. The use of the phrase “supersede” in the context of s.156 of the Act is in our respectful 

submission unclear. The Commission’s discretion in relation to the Review is limited 

relevantly to the matters set out in s.156(2).  That discretion extends to the variation of 

modern awards, the making of one or more modern awards or the revocation of modern 

awards.   

12. “Supersession” does not sit comfortably with the notion of “variation” and it may be that 

the Commission is contemplating the making of a new award and the revocation of the 

pre-existing award.  If this is the case then a consideration of ss.163 and 164 of the Act 

may arise and we seek to reserve our rights in relation to those matters for further 

submission when appropriate. 

Proposed Architecture of Exposure Drafts 

13. The proposed architecture of the exposure drafts operates to make locating various 

terms and conditions relatively easy and the various “parts” of the architecture of the 

exposure draft effectively capture and categorise relevant topics.  

Notes 

14. The exposure drafts contain within them various notations that currently commence with 

the word “NOTE”. The utilisation of notations in instruments such as modern awards has 

increased in more recent times, however it may be worthwhile considering whether or 

not notations contained in modern awards should be more clearly distinguished from the 

actual text of clauses creating entitlements and obligations. 
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15. In this regard, we would suggest that the Commission consider setting out notations in 

italics as a point of differentiation for the benefit of the reader, and perhaps also 

inserting a note at clause 1 making clear that the notes do not form a part of the modern 

award for the purposes of creating enforceable terms. 

Clause 5 - Facilitative Provisions 

16. Each of the exposure drafts includes a clause 5 which effectively signposts the inclusion 

of facilitative provisions within the relevant modern award.  

17. This proposal is helpful for promoting a simple and easy to understand document. 

18. However, in our submission the second sentence contained in the standard clause 5.5 is 

inappropriate and we seek reconsideration by the Commission. This sentence states:  

“Facilitative Provisions are not to be used as a device to avoid award obligations 

nor should they result in unfairness to an employee or employees covered by this 

award”. 

19. The introductory narrative to the exposure drafts indicates that the exposure drafts do 

not seek to amend any entitlement under the relevant existing modern award. The 

inclusion of the words set out above is fundamentally at odds with this proposition as 

these words do amend entitlements under the relevant modern awards (by conditioning 

and qualifying the operation of facilitative provisions in a way which is not the case 

currently).  

20. Rather than being a potential device to avoid award obligations, facilitative provisions 

create (subject to the proper fulfilment of their terms) an award obligation in their own 

right that is simply different to what might be described as the obligation otherwise set 

out in the instrument. 

21. In our submission, neither obligation carries any greater weight or significance. 

22. Further, the result of relevant parties exercising their right to utilise a facilitative 

provision is not a matter of fairness or unfairness or any other evaluative characterisation 

but is simply a question of whether or not the condition precedent to trigger the 

facilitative provision is genuinely met.  

23. Whether the condition is the agreement between the employer and an individual 

employee, or with a group of employees, the determinative issue is whether or not the 

agreement has genuinely been made and whether or not the alternative is properly 

understood and articulated so that it can be implemented and enforced. There is no 

warrant or basis to qualify this entirely uncontroversial process with notions of fairness 

or unfairness. 

24. This proposed clause would represent a fundamental alternation to the operation of 

facilitative provisions in modern awards if it were maintained. It is unclear where the 

proposed clause arose from but it introduces a matter of substantial controversy.    

25. As well, the operation of the new “fairness” test which these words import into modern 

awards is apt to be controversial in some circumstances. 
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Descriptions of the operation of National Employment Standards 

26. The proposed modern award provisions which refer to the operation of the National 

Employment Standards have been developed to provide what might be reasonably 

described as short summaries of relevant provisions in the NES. 

27. Examples are found across all of the Group 1A and 1B exposure drafts, including at 

clauses dealing with Annual Leave, Personal/Carers Leave and Compassionate Leave, 

Parental Leave, Public Holidays, Community Service Leave, Notice of Termination of 

Employment and Redundancy Pay. 

28. While it appears that the terms of the abovementioned clauses are descriptions of NES 

entitlements, and intended in this sense to be notes,  it might be argued, or arguable in 

some circumstances, that these provisions actually establish new enforceable award 

rights and obligations.  

29. The question of the Commission’s power or discretion to replicate National Employment 

Standards within modern awards is a matter that is being considered by the Full Bench of 

the Commission in AM2014/47 - Annual Leave.   

30. As has been submitted by the Australian Chamber of Commerce and Industry in those 

proceedings, there is a general statutory presumption that can be gleaned from the 

operation of s.55 that the Parliament did not intend for National Employment Standards 

to be generally replicated in modern awards (in particular refer to ss.55(4) and 55(5)) and 

further that ss.136 and 139 place specific limitations on what can be a term of a modern 

award. 

31. It appears that the purpose of the new provisions is purely to assist the reader.  This 

might more appropriately be done by inserting the descriptions that have been included 

in the exposure drafts as separate notes rather than within the body of the clause itself 

and/or by including in the instrument an electronic link to the relevant National 

Employment Standard as contained on the relevant governmental or tribunal website. 

32. In addition to the references to the National Employment Standards, there is also a 

standard reference to s.536 of the Act in clause 10 of the exposure drafts under the sub-

clause ‘Payment of wages’. Again, in our submission this is a referential description and 

accordingly should be a notation rather than in the clause of the award proper. 

Inconsistency of redrafting 

33. There appear to be some differences in the drafting of what seemed to be common form 

clauses in a number of the released exposure drafts which are now differently drafted 

from each other. This may have arisen simply because different persons were responsible 

for transcribing different modern awards into the new modern award architecture.     

34. A simple example of this is the clause dealing with annual leave loading that is currently 

found in the Premixed Concrete Award 2010 at clause 24.6, in the Quarrying Award 2010 

at clause 29.6 and the Cement and Lime Award 2010 at clause 24.6 as well as a relatively 

similar currently phrased clause in the Asphalt Industry Award 2010 at clause 25.6 and in 

the Concrete Products Award 2010 at clause 26.6.   

35. The transcription of these identically or similarly phrased clauses into their exposure 

drafts appears to have resulted in two distinct drafts of the clause.  This can best be seen 
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in the proposed clause 15.6 in the draft Premixed Concrete Award 2014 and clause 15.6 

of the draft Cement, Lime and Quarrying Award 2014. 

36. Absent an explicit reason for change, it would seem desirable to ensure that the 

structure and terminology of those clauses which have historically been the same or 

similar across awards remain consistent. 

Inclusion of new terms and conditions not sought by any party such as definitions 

37. The exposure drafts have been advanced on the basis that they do not seek to amend 

any entitlements under pre-existing modern awards.  Nonetheless it seems that some of 

the exposure drafts however have introduced new provisions or developments on 

existing provisions.  Perhaps not directly relevant but these changes do not appear to 

have been sought by any of the parties interested in those awards.   

38. This approach has not consistently been applied across awards or for that matter like 

awards. It is in our submission highly undesirable for the draftsperson to introduce these 

provisions in modern awards where they have not been determined, nor sought.  An 

example of this can be seen in the proposed clause 14.3 of the draft Premixed Concrete 

Award 2014. Clause 14.3 has introduced new phraseology for ‘how each day stands alone 

for the purposes of calculating overtime’ which is not contained in the current Premixed 

Concrete Award 2010 (refer clause 14.3 of the Premixed Concrete Award 2014 compared 

to clause 23.2 of the current award).  

39. Another example can be seen with the introduction of a definition for permanent night 

shift in clause 13.1 of the exposure draft for the Asphalt Industry Award 2014 and a 

similar but differently constructed definition proposed for the Cement, Lime and 

Quarrying Award 2014 exposure draft. 

40. These provisions were not sought by any party, and it would be useful for a fuller 

explanation to accompany the release to better enable the parties to understand the 

purpose for their inclusion rather than the current statement in the exposure draft 

comparison document that the new definitions are “proposed”.   

41. As the parties have not sought to deal with these matters, it is clear that no issue has 

arisen of a practical nature within the relevant industry.  In our respectful submission 

these forms of inclusion should not be maintained within the exposure drafts. 

Use of ‘employed’ or ‘engaged’ 

42. All of the exposure drafts under consideration include a relatively standard clause 6 

‘Types of Employment’.  Generally speaking, these clauses follow an architecture setting 

out the basis upon which full time, part time and casual employees are employed.  Whilst 

it is not a major matter, some of these clauses use the word ‘engaged’ while others use 

the alternative word ‘employed’.   

43. By way of example, the proposed Premixed Concrete Award 2014 in clause 6.3 states “a 

full time employee is engaged to work an average of 38 ordinary hours per week” while 

the proposed Asphalt Industry Award 2014 in clause 6.2 states “a full time employee is 

employed to work an average of 38 ordinary hours per week”. 

44. It may be better to settle on ‘employed’ as the standard phraseology here because the 

word ‘engaged’ has traditionally been associated with the engagement of contractors 

whereas ‘employed’ clearly refers to employees.   
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SUBMISSIONS ON INDIVIDUAL EXPOSURE DRAFTS 

Proposed Cleaning Services Award 2014 

45. Clause 11.2(e) First aid allowance: Under the existing award clause, an employee is only 

entitled to the first aid allowance where the employee is appointed “in writing by their 

employer”. The requirement for the appointment to be “in writing” has been removed 

through the re-drafting exercise and does not appear in the exposure draft.  This has the 

effect of amending the entitlement, and in our view the requirement for appointments to 

be “in writing” should be inserted back into the clause.   

46. Clause 11.2(f) Leading hand allowance: The word “placed” has been removed from the 

provision.  This amendment has the potential to alter the entitlements under this clause 

and therefore we submit the clause should read “A leading hand allowance is payable to 

an employee who is placed in charge ...” 

47. Clause 11.2(g) Refuse collection: The introduction of the phrase “their time” in this clause 

may have the unintended result of altering the meaning of this clause.  In our view these 

words should be replaced with the words “a shift” to ensure no alteration to the 

entitlements provided for under this clause. 

48. Clause 15.3(a) Annual leave close down: The legal effect of this clause has been 

fundamentally altered through deleting the phrase “the employer may” and replacing it 

with the phrase “the employer will”.   The existing phraseology should be maintained to 

ensure that existing entitlements are not altered.  

49. Clause 10.5 Supported Wage System: The words “because of the effects of a disability” 

should be removed.  Those words are unnecessary and have the potential to lead 

employers and employees into confusion or misunderstanding.  This phraseology appears 

within other exposure drafts as well (e.g. see Proposed Cotton Ginning Award 2014). 

50. Clause 22.3(a): The word “within” should be inserted into the first line of the provision 

between the words “employees” and “28 days”. 

51. Clause 3.6(a): Given that the “Fair Work Act 2009” is a defined term contained within 

Schedule G, it should simply be referred to as “the Act” at clause 3.5(a). 

52. In response to the note at clause 6.5 of the exposure draft, in addition to those matters 

already set out in clause 6.5(b)(iii), we note that paid public holidays do not apply to 

casual employees (see clause 18.2 of the exposure draft). 

Proposed Cotton Ginning Award 2014 

53. We have no specific submissions to make in relation to this proposed modern award, 

although we note our comment at paragraph 49 above. 

Proposed Security Services Industry Award 2014 

54. Clause 9.1(a) Meal breaks: This clause has been substantially altered such that the 

entitlements provided for under this provision have changed materially.  The proposed 

clause should maintain the existing form of expression so as to ensure that existing 

entitlements are not altered. 
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55. Clause 10 Minimum wages: This clause has been amended to take into account the 

minimum wages of part time and casual employees in addition to full time employees.  

Whilst we do not have any issue with that proposition, in our view the headings within 

the table contained at clause 10.1 arguably result in uncertainty.  By way of example, as 

currently drafted, part time employees could assume that they are entitled to the 

minimum “weekly” wage which is in fact only applicable to full time employees. To 

provide clarity, we suggest that the respective columns of the table be more clearly 

labelled.  We propose that the “Weekly” column be re-labelled to “Full time Weekly” and 

the “Hourly” column be re-labelled “Part time Hourly” to avoid any confusion.  

56. Clause 10.1 Minimum wages:  The inclusion of the words “worked between 6.00 am to 

6.00 pm Monday to Friday” after the words “ordinary hours” appear to be unnecessary 

and in our submission may also lead to confusion where an employer and employee have 

utilised the Clause 5 ‘Facilitative provisions’ to alter the ordinary hours of work.  We 

submit that those words should be deleted. 

57. Clause 15.4(a) Annual close down: As a consequence of the re-drafting of this clause, a 

number of aspects of the provision have been lost which has resulted in the amendment 

of certain entitlements or obligations arising under this provision.  We submit that the 

following changes should be made to the clause to reflect the existing entitlements: 

(a) The words “amongst others” should be re-inserted into the provision; 

(b) The words “of an intention to apply the provisions of this clause” be re-inserted 

into the provision; and 

(c) The words “at least 28 days’ notice” be changed to “no less than 28 days’ notice”. 

58. Clause 9.2 Minimum break between shifts: The effect of this clause appears to have been 

altered through the re-drafting process. The new additional words “factoring in any 

overtime” appear to have the effect of amending the entitlement provided for by this 

provision.  Those words should be deleted.  Further, we also consider that the words “at 

least” should be replaced with the currently used terminology which is “no less than” 8 

hours’ break. 

59. Clause 23.1 of the existing Award has been removed and does not appear in the 

exposure draft.  It is not clear to us why this provision has been deleted.  We submit that 

the provision should be retained, albeit in the form of a Note. 

60. Schedule E - Definitions: There is an error in the definition of “change of contract”.  The 

definition refers to the termination of contracts for “cleaning” services. This should read 

“security services”.  

61. Clause 3.5(a): Given that the “Fair Work Act 2009” is a defined term contained within 

Schedule E, it should simply be referred to as “the Act” at clause 3.5(a). 

62. Clause 6.4(a)(i): For the avoidance of any doubt, there should be a conjunctive “and” 

after the semicolon at clause 6.4(a)(i). 

63. Clause 10.4(e) of the existing Award has been removed and does not appear in the 

exposure draft.  It is not clear to us why this provision has been deleted. 

64. Clause 11.2(e) Relieving officer allowance: The last sentence of that clause is poorly 

drafted and should be reconsidered.  
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65. Clause 14.5(a)(iii): This clause has been re-drafted in a manner which is inconsistent with 

the preceding sub-clauses (namely clauses 14.5(a) (i) and (ii)). In our view, this provision 

should commence with the words “Where attendance is required at the employer’s 

premises on a Sunday...”  

66. Clause 8.4 Broken shifts:  In our view, the last sentence of this clause would be more 

appropriate as a Note rather than being included in the text of the provision. 

67. Clause 14.4: The proposed wording of this clause appears to depart from the effect of the 

existing clause. Given the Commission’s intention not to amend any entitlements, it 

would be preferable to retain the existing wording of this provision.  

68. Clause 9.2(b) Minimum breaks between shifts: In our view, the words “Subject to clause 

9.2(c),” should be inserted at the commencement of the clause. 

69. In response to the note at clause 6.5 of the exposure draft, in addition to those matters 

already set out in clause 6.5(b)(iii), we note that paid public holidays (clause 18.2 of the 

exposure draft) and notice of rosters (clause 8.6 of the exposure draft) do not apply to 

casual employees.   

Proposed Asphalt Industry Award 2014 

70. Clause 14.5(a): This proposed clause appears to have lost a key element of the existing 

clause 24.6(a) which is the element of ‘practicability’. The proposed clause should 

maintain the existing form of expression. 

71. Clause 14.5(c): This clause uses the phraseology “paid an additional loading of 100% of 

(sic) ordinary hourly rate” while the majority of the exposure drafts adopt a different 

phraseology which appear to be more consistent with the general approach to the 

language used relating to penalties and premiums across exposure drafts. By way of 

example, a similar clause in the proposed Cement, Lime and Quarrying Award 2014 

(clause 9.7(c)) uses the language “the employee will be paid 200% of the ordinary hourly 

rate.” This alternative wording is, in our submission, more desirable and better aligned to 

the general approach adopted in the exposure drafts to the phraseology relating to 

penalties and premiums. 

72. In response to the note at clause 6.4 of the exposure draft, in addition to those matters 

already set out in clause 6.4(f), we note that paid public holidays (clause 18.2 of the 

exposure draft) and rest period after overtime (clause 14.5(b) of the exposure draft) do 

not apply to casual employees.   

Proposed Cement, Lime and Quarrying Award 2014 

73. This proposed award arises from an amalgamation of the Quarrying Award 2010 and the 

Cement and Lime Award 2010. 

74. The Commission indicated in earlier proceedings that it has a desire to amalgamate these 

two awards into a single instrument and subject to ensuring that the entitlements and 

obligations in the proposed award did not differ from the current awards, the principal 

interested parties took a relatively accommodating approach to amalgamation. 

75. There is a level of drafting complementarity between the two existing awards as they 

were mainly drafted by the same parties.  The Cement and Lime Industry Award 2010 

was drafted after the Quarrying Award 2010 which was used as a base for its drafting. 
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76. Second, the two awards apply in the construction materials industry with substantial 

national companies operating through the vertically integrated supply chain of 

construction materials. At their heart these operations usually involve cement, aggregate 

and sand quarrying and premixed concrete but can also extend to include asphalt as well 

as concrete products such as bricks, roof tiles and masonry.  

77. The construction material industry has at its centre 3 substantial corporate entities being 

Boral, Holcim and Heidelberg (Hanson). 

78. As we submitted in earlier proceedings, one of the critical questions to resolve if 

amalgamation is to occur is to balance the distinctive operating patterns of kiln based 

Cement and Lime manufacturing compared to those operating in quarrying.  

79. Cement and Lime manufacturing is mainly undertaken in a 24/7 environment with 12 

hour shifts being typical.  Quarries operate quite differently and are usually subject to 

license-imposed constraints that limit operating hours. This is particularly true for 

quarries near or in urban centres.  

80. Crushing activities are often limited to Monday to Friday. Some quarries crush on 

Saturday but rarely on Sunday. Sales activities typically extend Monday to Friday and into 

the early part of Saturday. Maintenance activities often operate on a similar pattern or 

through down time over the weekend.  

81. These different hours arrangements should be appropriately maintained in any 

amalgamated award.  We submit that there needs to be maintenance of differentiated 

hours provisions, including the shift provisions, by retaining the different existing 

arrangements in the Quarry Award 2010 and the Cement and Lime Award 2010. 

82. We do not believe that the differentiation of these provisions within a single 

amalgamated award is controversial.  A similar differentiation is retained in the current 

Concrete Products Award 2010 and the proposed Concrete Products Award 2014 

distinguishing hours between certain manufacturing operations.  Indeed, the reason for 

such difference is less stark than is the difference between cement production hours and 

quarrying). 

83. The other critical issue that needs to be considered in the making of an amalgamated 

award is that the draft award currently does not include the definition of “quarry 

industry” and this definition must be maintained in any amalgamated award.  

84. In addition to these two overarching considerations, any amalgamated award should 

maintain the different classification structures and rates currently applying (which the 

exposure draft does).  

85. Subsections 156(3) and (4) appear relevant to this issue. Any change to minimum wages 

requires the Commission to be satisfied that the change is justified by “work value 

reasons”. 

86. Clause 6.4(e): Consideration should be given to deleting the word “shift” and inserting in 

lieu thereof “day/shift” to avoid any suggestion that the minimum of three consecutive 

hours for part time employees only relates to shift work. 

87. In response to the note at clause 6.5 of the exposure draft, in addition to those matters 

already set out in clause 6.5(c), we note that paid public holidays do not apply to casual 

employees (see clause 18.2 of the exposure draft). 
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88. Schedule I - Definitions:  The definition of “employee in charge of processing plant” has 

been amended, the effect of which materially changes the entitlements under the award. 

This provision has been the subject of discussions among interested parties during the 

preliminary conferences in relation to the AM2014/86 Review of Quarrying Award 2010, 

and the Australian Workers’ Union has sought a variation to the definition which is 

opposed by ABI and the NSWBC. In light of the likelihood of this matter being the subject 

of an application for variation, the definition of “employee in charge of processing plant” 

should not be amended. 

Proposed Concrete Products Award 2014 

89. We have no specific submissions to make in relation to this proposed modern award. 

90. In response to the note at clause 6.5 of the exposure draft, in addition to those matters 

already set out in clause 6.5(b)(iii), we note that paid public holidays (see clause 18.2 of 

the exposure draft) and rest periods after overtime (see clause 14.6 of the exposure 

draft) do not apply to casual employees. 

Proposed Premixed Concrete Award 2014 

91. Clause 6.4(e): Consideration should be given to deleting the word “shift” and inserting in 

lieu thereof “day/shift” to avoid any suggestion that the minimum of three consecutive 

hours for part time employees only relates to shift work. 

92. Clause 9.1: In the second line the words “five hours” should read “five ordinary hours”.  

The original clause set out in 21.1 of the Premixed Concrete Award 2010 was constructed 

from antecedent awards that recognised the prevalence to commence work in overtime 

in the premixed concrete industry and the meal break clause was worded specifically to 

deal with this issue. 

93. Clause 9 Breaks: The current Premixed Concrete Award 2010 sets out the provisions 

concerning meal breaks and rest breaks in separate clauses while the exposure draft has 

conflated the two provisions. In our submission it conduces to clarity to maintain the 

separation of these matters even if there is an element of repetition. We note that the 

exposure draft for the Concrete Products Award 2014 maintains this distinction (clauses 

9.1 and 9.3 respectively) and in our submission this is a far more desirable approach to 

the drafting.  

94. Clause 10.1 Minimum wages: There appears to be an error in the rates contained within 

the ‘Casual hourly rate’ column. All level 1 through 5 casual rates appear to calculate the 

casual loading by adding 25% to the minimum hourly rate instead of the ordinary hourly 

rate.  

95. Clause 14.3: The elaboration of the existing clause is undesirable and unnecessary.  The 

wording of the current clause 23.2 of the Premixed Concrete Award 2010 should be 

maintained.  

96. Clause 14.6(a): The existing clause 23.5(a) clearly draws a distinction between two sets of 

minimum entitlement by the use of the word “or”. The proposed new drafting does not 

maintain the use of the word “or” and as such may be open to a level of ambiguity that 

was not present in the existing clause.  
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97. In response to the note at clause 6.5 of the exposure draft, in addition to those matters 

already set out in clause 6.5(c), we note that paid public holidays (see clause 18.2 of the 

exposure draft) do not apply to casual employees. 

Proposed Salt Industry Award 2014 

98. Clause 10.1 Minimum wages: To assist greater understanding of the operation of the 

minimum wage table, we recommend a definition of “Minimum hourly rate” also be 

inserted into the table above the definition of “Ordinary hourly rate”.  

99. Clause 10.5 Annualised salary arrangements: Clause 18.1(a)(iv) of the existing award 

allows employers to pay an annual salary in satisfaction of, amongst other things, annual 

leave loading.  The exposure draft, however, appears to have altered this fundamental 

position. Clause 10.5(a)(iv) of the exposure draft has replaced the ability to pay an annual 

salary in satisfaction of “annual leave loading” with a different right to pay an annual 

salary in satisfaction of “payment for annual leave”. It is not clear why this change has 

been made. The proposed new clause does not directly address the matter of whether an 

annual salary can be paid in satisfaction of annual leave loading.  Further, the existing 

wording may lead employers to believe they can pay a higher amount to an employee so 

that the employee forgoes the right to take annual leave in total.  Given the 

Commission’s intention to not amend entitlements, the existing wording of the 

“annualised salary arrangements” clause should be retained. 

100. Clause 11.3 Wage related allowances: In the second line the words “who is entitled to the 

allowance” should be deleted. All purpose allowances are an entitlement to every 

employee covered by this award as confirmed by clause 11.3 (b) which states the all 

purpose industry allowance is paid “for all aspects of work in the industry”.  

101. Clause 13.1 Shiftwork penalties: A penalty of 130% applies to employees employed as 

permanent night shift workers. However, there is no definition of permanent nightshift 

worker in the award. It may be beneficial to insert a definition of a permanent nightshift 

worker.  

102. Schedule H –Definitions: The definition of “all purposes” contains a typographical error. 

The word “are” should be inserted between the words “they” and “on” in the third line 

of the definition. 

103. In response to the note at clause 6.4(c) of the exposure draft, in addition to those 

matters already set out in clause 6.5(c)(iii), we note that paid public holidays (see clause 

18.2 of the exposure draft) and minimum break between shifts—on successive days or 

shifts (see clause 9.5(ii) of the exposure draft) do not apply to casual employees. 

PART TWO: SUBMISSIONS ON NES MATTERS RAISED BY THE FAIR WORK OMBUDSMAN  

104. The Fair Work Ombudsman has raised a number of issues of alleged inconsistency 

between certain modern awards and the provisions of the National Employment 

Standards (NES).  We refer to the letter from the Fair Work Ombudsman to the Fair Work 

Commission dated 4 April 2014 which sets out a table of alleged inconsistencies and/or 

ambiguities.  

105. Our response to these matters is set out in the tables at Attachment 1 to these 

submissions. 
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PART THREE: SUBSTANTIVE VARIATIONS SOUGHT BY ABI AND NSWBC 

106. ABI and NSWBC are not seeking any substantive variations to any of the modern awards 

in sub-group 1A or 1B.  

Asphalt Award 2010 

107. Two issues were identified during the preliminary conferences in relation to the Asphalt 

Industry Award 2010 (AM2014/66) as requiring variation. These issues related to the 

drafting of: 

(a) Clause 24.1(a) Payment for working overtime; and 

(b) Clause 25.4(a) Close down. 

108. Following discussions with other interested parties, ABI and NSWBC reached agreement 

with other interested parties on proposed alternative wording in respect of those 

clauses.  The parties’ agreement is reflected in the Draft Determination attached to 

Commissioner Riordan’s Report to the Full Bench dated 17 July 2014 (PR553283).   

109. We note, however, that clause 24.1(a) has been amended in the exposure draft (see 

proposed clause 14.1(a)). ABI and NSWBC do not have any issue with the proposed 

wording of the clause as contained in the exposure draft. 

 

 
 

 

Nigel Ward 

CEO + Director 

(02) 9458 7286 

nigel.ward@ablawyers.com.au 

Australian Business Lawyers & Advisors Pty Limited  

On behalf of Australian Business Industrial and the NSW Business Chamber Ltd 
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ATTACHMENT 1: RESPONSE TO MATTERS RAISED BY THE FAIR WORK OMBUDSMAN 

TABLE 1: RESPONSE TO INDIVIDUAL AWARD ISSUES 

(Letter from Ombudsman dated 4 April 2014) 

 

NO. ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

1 Accrual of annual 

leave 

Textile, Clothing, 

Footwear and 

Associated 

Industries Award 

2010 

Under the NES, annual leave accrues progressively 

throughout the year on the basis of the ordinary hours 

worked by the employee (and not the average hours). It 

is not clear how the average is to be determined and 

whether or not this method of calculation is more 

favourable to the employee. There may be instances 

(say for example where an employee reduces their 

hours) where an employee may be disadvantaged by 

this method of calculation. 

Agree. 

The wording of clause 13.9 is potentially 

inconsistent with the NES and should be revised.  

Section 87(2) provides that annual leave accrues 

progressively throughout the year on the basis of 

the ordinary hours worked by the employee. That 

phraseology should be adopted to ensure 

consistency. 

2 Accrual of 

personal/carer's 

leave 

Textile, Clothing, 

Footwear and 

Associated 

Industries Award 

2010 

Under the NES, annual leave accrues progressively 

throughout the year on the basis of the ordinary hours 

worked by the employee (and not the average hours). It 

is not clear how the average is to be determined and 

whether or not this method of calculation is more 

favourable to the employee. There may be instances 

(say for example where an employee reduces their 

hours) where an employee may be disadvantaged by 

this method of calculation. 

Agree. 

Section 96(2) provides that personal/carer’s leave 

accrues progressively throughout the year on the 

basis of the ordinary hours worked by the 

employee. Refer to comments at point 1 above. 

3 Accrual of annual 

leave 

Fire Fighting 

Industry Award 

2010 

Whilst this clause is not directly inconsistent with the 

NES, the reference in the clause to a 12 month 

qualifying period for annual leave is potentially 

confusing as under the NES, annual leave accrues 

Agree. 

The phraseology from s.87(2) should be adopted. 
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NO. ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

progressively throughout the year. 

4 Entitlement to 

leave 

Alpine Resorts 

Award 2010 

The clause seeks to effectively cash out seasonal 

employees' entitlement to annual leave. The award 

does not impose the conditions on cashing out leave 

required by s.93 of the Act. 

Agree. 

The provision appears to be inconsistent with s. 

93(2) of the Act.  

5 Notice of 

termination 

Horse and 

Greyhound 

Training Award 

2010 

The probationary notice periods in the award are less 

than the minimum notice period in the NES. 

Agree. 

The provision should be amended so that it does 

not contravene the NES. 

6 Annual leave on 

termination 

Business 

Equipment Award 

2010 

Under the NES, payment of accrued and untaken annual 

leave is required on termination. There is no 

requirement that:  

• the employee has one or more weeks' continuous 

service; or  

• the employment is terminated for a reason other 

than serious and wilful misconduct. 

Agree. 

The provision should be amended so that it does 

not contravene the NES. 

7 Personal/carer's 

leave interaction 

Labour Market 

Assistance Industry 

Award 2010 

The employee does not need to be granted additional 

annual leave as the employee is automatically taken not 

to be on annual leave. There is no requirement in the 

NES that the personal/carer's leave is of at least five 

working days' duration. 

Agree. 

8 Compassionate 

leave entitlement 

Higher Education 

Industry - 

Academic Staff - 

Award 2010  

There is no requirement in the NES that the 

family/household member dies in Australia. 

Agree. 

The words “in Australia” should be removed from 

clause 25.3(a)(ii) of the Award. 
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NO. ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

9 Long service 

leave entitlement 

Sugar Industry 

Award 2010 

The award seeks to provide an alternative long service 

leave entitlement to the NES. It is not clear if this 

entitlement is less or more than the NES entitlement in 

relation to a particular employee. In any event, the Fair 

Work Act 2009 provides that modern awards must not 

include terms dealing with long service leave (s.155). 

Agree. 

Section 155 provides that terms dealing with long 

service leave must not be included in modern 

awards. 

 

10 Long service 

leave entitlement 

Silviculture Award 

2010 

The award seeks to compensate for long service leave 

which may be inconsistent with a NES entitlement, 

where a casual employee may be entitled to LSL.  

In any event, the Fair Work Act 2009, provides that 

modern awards must not include terms dealing with 

long service leave (s.155) 

 Agree. 

Refer to comments at point 9 above. 

11 Payment for 

absence  

Contract Call 

Centres Award 

2010  

The award seeks to override the NES entitlement to 

payment for a public holiday in the circumstances 

described. 

Agree. 

 

 

12 Payment for 

absence 

Waste 

Management 

Award 2010 

The award seeks to override the NES entitlement to 

payment for a public holiday in the circumstances 

described. 

Agree. 

13 Notice of 

Termination  

Educational 

Services (Post 

Secondary 

Education) Award 

2010  

The notice period in the award is less than the 

minimum notice period in the NES for employees with 

more than 3 years continuous service.   

It is noted that the clause states ‘notice of at least’, 

which potentially allows the greater notice under the 

NES to apply. 

Disagree. 

Clause 11.2(b) must be read in the context of the 

other provisions within clause 11. 

In our view, the intention of the provision is to 

actually provide more generous entitlements as 
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NO. ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

compared to the NES in respect of certain 

employees (i.e. those employees with less than 1 

year’s continuous service). 

Clause 11.1 makes it clear that notice of 

termination is provided for in the NES, and that 

the other provisions of clause 11 supplement the 

NES. 

For the avoidance of doubt, it may be 

appropriate to amend clause 11.2(b) to make it 

clear that it does not operate to undermine the 

NES. 

14 Notice of 

Termination  

Marine Towage 

Award 2010 

The NES only limits provision of notice for 'serious 

misconduct'. 

Agree. 

Section 123 of the Act sets out the circumstances 

in which the entitlement to notice of termination 

does not apply.  Section 123(1)(b) provides that 

employees are not entitled to notice of 

termination where their employment is 

terminated because of “serious misconduct”. 

The phrase “serious misconduct” should be used 

in Clause 11.5.  

15 Accrual of Annual 

Leave  

Airline Operations-

Ground Staff 

Award 2010 

Live Performance 

Award 2010 

Whilst these clauses do not strictly relate to the accrual 

of AL, and are not directly inconsistent with the NES, 

they are arguably confusing in that they imply a 

qualifying period of 12 months before an employee is 

entitled to access (and therefore arguably accrue) AL. 

Disagree  
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NO. ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

Mobile Crane 

Hiring Award 2010 

Further, the clause restricts when a period of AL can be 

agreed between employer and employee. 

16 Annual Leave on 

termination  

Airport Employees 

Award 2010 

Annual leave must be paid out on termination 

regardless of length of service or reason for 

termination. 

Agree. 

This clause appears to be contrary to s.90(2) of 

the Act. 

17 Annual Leave on 

termination  

Live Performance 

Award 

Under the NES, for payment of accrued and untaken 

annual leave on termination, there is no requirement 

that the employment is terminated for a reason other 

than misconduct. 

Agree. 

Refer to comments at point 16 above. 

18 Personal/carer's 

leave interaction 

Aircraft Cabin Crew 

Award 2010 

There is no requirement in the NES that the 

personal/carer's leave is of at least one working day's 

duration. 

Agree. 

 

19 Personal/carer's 

leave interaction 

Air Pilot's Award 

2010 

There is no requirement in the NES that an employee is 

'seriously ill', nor that the personal/carer’s leave is of at 

least seven consecutive days. 

Agree. 

20 Compassionate 

Leave 

Entitlement  

Hair and Beauty 

Industry Award 

2010 

This clause is arguably more favourable than the NES 

entitlement as the employee is ‘allowed by right’ to an 

absence of a minimum of 48 hours. However, the use of 

the word 'minimum' implies that an employer can 

require an employee to be absent for a minimum of 48 

hours (rather than being at the employee's election).  

The wording of clause 34.2(b) is problematic. It 

should be revised to make it clear that casual 

employees are entitled to take up to 2 days’ 

unpaid carer’s leave or unpaid compassionate 

leave, and that such further unpaid leave may be 

provided by agreement with the employer. 

21 Carer's Leave 

Entitlement 

Airport Employees 

Award 2010 

The NES does not impose a limitation on the amount of 

personal/carer’s leave which may be taken as carer's 

leave. 

Agree. 

This clause contravenes s.96(1) of the Act. 
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NO. ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

22 LSL Entitlement  Racing Industry 

Ground 

Maintenance 

The award seeks to compensate for long service leave 

which may be inconsistent with a NEW entitlement, 

where a casual employee may be entitled to LSL. In any 

event, the Fair Work Act 2009 provides that modern 

awards must not include terms dealing with long 

service leave (s.155). 

Agree. 

Refer to comments at point 10 above. 
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TABLE 2: RESPONSE TO MULTIPLE AWARD ISSUES 

(Letter from Ombudsman dated 4 April 2014) 

 

ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

Issue 1 - 

Accrual 

28 modern 

awards 

Under the NES, annual leave accrues 

progressively throughout the year on the basis of 

ordinary hours of work performed by the 

employee. Further, it is unclear whether the 

clause requires 12 months’ continuous service 

prior to an employee accessing the shift worker 

annual leave entitlement.  

Generally agree. 

The intention of the provision is to provide a pro-rata entitlement 

to the additional ‘shiftworker’ leave in circumstances where an 

employee works as a shiftworker for part of a year.  However, the 

wording of the provision is arguably ambiguous in the sense that it 

could lead to an interpretation that employees must meet a 

‘qualification period’ in order to be entitled to the additional week 

of leave. 

The clause should be retained, but consideration should be given 

to expressing the provision more clearly. 

Issue 2.1 

Annual Leave 

Loading on 

Termination-

Express 

Exclusion 

6 modern 

awards  

Employees are entitled to be paid annual leave 

loading entitlement contained in the award on 

their accrued annual leave on termination.  

Disagree.  

These provisions are the subject of separate proceedings before 

the Fair Work Commission (AM2014/47) and no variations should 

be made on this subject matter until the determination of 

proceedings AM2014/47. 

Issue 2.2 - 

Annual Leave 

Loading  upon 

Termination - 

Misconduct 

4 modern 

awards  

Employees are entitled to be paid annual leave 

loading entitlement contained in the award on 

their accrued annual leave on termination (even 

in cases of misconduct).  

Disagree.  

These provisions are the subject of separate proceedings before 

the Fair Work Commission (AM2014/47) and no variations should 

be made on this subject matter until the determination of 

proceedings AM2014/47. 
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ISSUE AWARD AMBIGUITY / INCONSISTENCY RESPONSE TO ISSUE 

Issue 2.3 - 

Annual Leave 

Loading Upon 

Termination - 

Implied 

Exclusion 

28 modern 

awards 

Whilst not directly inconsistent, the clauses are 

potentially confusing.  

Disagree. 

These provisions are the subject of separate proceedings before 

the Fair Work Commission (AM2014/47) and no variations should 

be made on this subject matter until the determination of 

proceedings AM2014/47. 
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