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1. Representation 
 
These submissions are presented on behalf of the following clients of Gillespie 
Consulting Services Pty Ltd (GCS): 
  
In respect of Matter No’s C2006/3371 and C2006/250  
 
 AQC (WILKIE CREEK) PTY LIMITED 
 
 ARCHVEYOR PTY LTD  
 
 BHP AUSTRALIA COAL PTY LIMITED    
 
 CALLIDE COALFIELDS PTY LIMITED    
 
 CAPRICORN COAL MANAGEMENT PTY LIMITED 
 
 CURRAGH QUEENSLAND MINING LIMITED 
 
 ENSHAM RESOURCES PTY LIMITED 
 
 JELLINBAH RESOURCES PTY LTD  
 
 NORTH GOONYELLA COAL MINES LIMITED 
 
 PEABODY RESOURCES LIMITED 
 
In respect of Matter No C2006/3371 
 
 SEDGMAN PTY LTD 
 
In respect of Matter No C2006/251 
 
 QUEENSLAND MINES RESCUE SERVICE LIMITED 
 
 
2. Awards 
 
The Awards involved in the above matters are as follows: 
 
Matter No. C2006/3371 Coal Mining Industry (Production and Engineering) 

Consolidated Award 1997 (P & E Award) 
 
Matter No. C2006/250 Coal Mining Industry (Staff) Award, 2004 (Staff Award) 
 
Matter No. C2006/251 Coal Mining Industry (Mines Rescue Staff) Award, 

2005 Queensland (Mines Rescue Award) 
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3. Applicants 

 
Applications in respect of these matters have been lodged, in the case of Matter No. 

C2006/3371, by the Construction, Forestry, Mining and Energy Union, Mining and 

Energy Division (CFMEU) and, in the case of Matter No’s C2006/250 and C2006/251, 

by the Association of Professional Engineers, Scientists & Managers, Australia 

(APESMA).   

 
 
4. Inappropriate service  
 
Of the approximately 80 Queensland Companies listed as respondents to the P & E 

Award, approximately 30 are to my knowledge no longer operating and 22 have some 

client relationship with GCS.  I am unaware of which Companies have been served 

although GCS has notified our 30 clients but the remaining 28 Companies may be 

unaware and may not have had the opportunity to be represented in relation to this matter.  

The application was served on GCS on 16 November 2006 and the draft order received 

on 24 November 2006, both in accordance with the directions of the Commission.  No 

submissions or affidavits have been served although I assume the CFMEU is relying on 

the submissions of the Australian Council of Trade Unions (ACTU).  

 

With respect to the Staff Award, there are approximately 29 Queensland respondents with 

22 having some client relationship with GCS and 2 no longer operating.  The APESMA, 

according to their application for an order of substituted service, were in Queensland to 

serve GCS and the two Companies, both of whom are no longer operating in the industry, 

leaving the remaining 8 probably unaware or having had no opportunity to be represented 

in relation to this matter.  The application along with a draft order, were served on GCS 

on 17 November 2006, in accord with the directions of the Commission.  No submissions 

or affidavits have been served although I assume the APESMA is relying on the 

submissions of the ACTU. 

 

In the case of the Mines Rescue Award, the application has not been served on the sole 

Award respondent and, following a request, a copy was only received by Gillespie 

Consulting Services Pty Ltd on Friday 1 December 2006.  
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The service of these applications was inappropriate firstly, because of the Companies not 

served and secondly, the notice period was too short bearing in mind the location of some 

of the respondents and that the service, at least in one case, was by way of a substituted 

service order.  

 
 
5.  Statement and Directions 
 
At the mention hearing on 20 November 2006, although the individual matters were not 

listed in the transcript, both the CFMEU and the APESMA were represented.  By letter 

dated 17 November 2006, GCS advised the Commission of our interest on behalf of 

clients’ respondent to the P & E Award and the Staff Award.  Since then numerous copies 

of the Notices of Listing have been received and a copy of the transcript of the hearing 

was also received on 24 November 2006.  As at the time of lodging of this submission, 

further authorities to represent are still arriving in the GCS office.  

 
 
6. ACTU submission 
 
The ACTU on behalf of the applicants is asking the AIRC to vary those awards, which it 

has the ability to vary, in accordance with the decision of the AFPC made on 26 October 

2006 and coming into effect on 1 December 2006. The ACTU on behalf of applicants is 

seeking the same operative date.  

 

The ACTU has previously advised the Commission that it sees the following as the 

process currently before the Commission. 1. As of 26 March 2006 awards of the 

Commission were effectively split into two. The first being an award that applies to 

constitutional entities or the pre reform awards. The second being transitional awards, 

which apply to non constitutional entities. 2. Pay and classification scales within pre 

reform awards are no longer contained within these awards. These rates are now 

preserved Australian Pay and Classification Scales (APCS’s), see Part 7 Division 2 

sections 208 and 209. 3. The decision of the AFPC to adjust APCS’s as of the 1 

December 2006 will automatically adjust the rates of pay previously contained in pre 

reform awards. 
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The AFPC decision does not apply to transitional awards and the AIRC retains the power 

to vary these awards.  The Unions have therefore made applications to vary the rates of 

pay and monetary allowances contained within transitional awards in accordance with 

clause 20 of Division 2 of Schedule 6 of the Act.  They have also made application to 

vary monetary allowances contained within pre reform awards in accordance with Part 

10, Division 5, clause 553 of the Act. 

 

The ACTU claims that for the purposes of convenience the applicants have requested that 

the same Full Bench of the AIRC deal with the applications relating to pre reform and 

transitional awards.  However, we believe that all of the respondents to the Awards listed 

in section 2 above are constitutional corporations and hence those awards are not 

Transitional Awards.  It is therefore unnecessary to vary these awards with respect to 

wage rates and in fact the relevant applications by the Unions don’t seek to do this. 

 

The ACTU outline of submissions does not deal further with the individual claims for 

increases to allowances. 

 
 
7. Government submission 
 
As the Government correctly points out in their introduction, the Workplace Relations 

Amendment (Work Choices) Act 2005 (WorkChoices) amendments to the Workplace 

Relations Act 1996 (WR Act) created a new minimum wage setting body – the Australian 

Fair Pay Commission.  The Fair Pay Commission has responsibility for conducting wage 

reviews and for setting and adjusting minimum and classification wages, predominantly 

for employees of constitutional corporations and employees of businesses in Victoria and 

the Territories (refer to s.5 and s.6 of the WR Act).  The Fair Pay Commission is the body 

primarily responsible for the fixation of minimum wages for employees covered by the 

federal workplace relations system.  

 

However, the federal system maintains a transitional system for employers and their 

employees who were covered by federal awards on 27 March 2006 but who are otherwise 

not covered by s.5 and s.6 of the WR Act.  These employees do not fall within the 
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jurisdiction of the Fair Pay Commission.  Employees in this group are referred to as 

‘transitional employees’, and will be covered by ‘transitional awards’ until 27 March 

2011 unless their award ceases to be in force before that date.  This provides employers 

with the option to incorporate within five years.  If they do not incorporate within that 

time, they will transfer into the relevant State system.   

 

It is correct that the AIRC has the responsibility to fix minimum wages for transitional 

employees but as we have submitted above, the Coal Industry Awards don’t need to act 

as Transitional Awards as all respondents are constitutional corporations and these 

Awards hence don’t need to be considered in this regard. 

 
 
8. Monetary allowances in awards 
 
We support the Governments submission that under the pre-reform WR Act, ‘allowances’ 

were generally allowable under paragraph 89A(2)(j).  Particular award allowances that 

were held to be allowable included accident pay, meal allowance where an employee is 

required to work overtime without notification, first aid allowance, clothing and 

equipment allowances, travelling allowances where an employee is required to work late 

or early and the provision of transport by an employer. 

 

The scope of what is allowable has been narrowed by amendments to the Workplace 

Relations Act 1996 by the Workplace Relations Amendment (Work Choices) Act 2005. 

 

Under the current subsection 513(1)(h) the scope of allowances is restricted to being 

monetary and being payable only in certain circumstances.  Paragraph 513(1)(h) makes 

allowable in awards monetary allowances that provide for: 

 

(i)  expenses incurred in the course of employment – for example, travel, 

accommodation, uniform, motor vehicle, meal or telephone expenses 

incurred in the course of employment; 

(ii)  responsibilities or skills that are not taken into account in rates of pay for 

employees – for example, a monetary allowance for the performance of 



Wages and Allowances Review 2006 (Various Matters) 1 December 2006 

Gillespie Consulting Services Pty Ltd  Page 7/8 

additional duties at a higher level or for holding a particular qualification; 

or 

(iii)  disabilities associated with the performance of particular tasks (for 

example handling hazardous materials) or work in particular conditions 

(for example work in cold rooms) or locations (for example work in 

remote locations). 

 

Some matters previously categorised as allowances, such as accident make up pay and 

the provision of non-monetary allowances, are no longer allowable.  In addition, it would 

seem that a number of other allowances in fact form part of the basic periodic rate, for 

example: 

 

 Washery Allowance; 

 Longwall Allowance; 

 Underground Allowance; and 

 Additional Shift Allowance – Open Cut Employees 

 

Also, the applications in the above Awards seek to increase the “Meal Allowance” on a 

different basis to the other allowances and seek to catch up for the lack of adjustment 

over recent years. 

 
 
9. Awards need to be considered separately 
 
Because of the particular arrangements that have applied in the past with respect to the 

adjustment of allowances and the possibility of some changed circumstances brought 

about by the amendments to the WR Act by Work Choices, these issues need to be 

considered on an Award by Award basis, or at least on an Industry basis.  It is therefore 

our submission that the applications in relation to the Awards listed in section 2 above 

should be referred to a single Commissioner. 

 

There is a distinct possibility that if this were done, the claims could by resolved and the 

Awards varied at least without opposition, if not by consent. 
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10. Removal of allowances from awards 
 
In the longer term, it is our clients’ view that it will be appropriate during the Awards 

Rationalisation and Simplification process for consideration to be given to the removal of 

allowances from the Awards so that their relevance and applicability can be considered 

on a site by site basis and included in the appropriate Workplace Agreements. 

 
 
11. Operative date, no retrospectivity 
 
The Fair Pay Commission decision will take effect on 1 December 2006 which provided 

a notice period of approximately five weeks from the day the Fair Pay Commission 

announced its decision.  The ACTU and the applicants are seeking an operative date of 1 

December 2006 for each of the applications.   

 

As the proposed increases to the above Awards are limited to allowances, there is not the 

same urgency for the increases to be applied from 1 December 2006 although that is not 

to say they should be delayed indefinitely.  The actual operative date can be resolved at 

the time of the hearing before a single Commissioner as proposed with our clients’ only 

requirement being that there not be any retrospectivity. 

 
 
Graham Gillespie 
Gillespie Consulting Services Pty Ltd 
1 December 2006      
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