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18 June 2014 
 

BY EMAIL 

 
Associate to President Ross 
Fair Work Commission 
11 Exhibition Street 
Melbourne, 3000 
 
 
Dear Associate 
 
Re: Annual Wage Review 2013-14 decision of 4 June 2014 

 
We act for the Australian Catholic Council for Employment Relations (ACCER), a party in the 
above proceedings. 
 
Our client is concerned that the statement of reasons of the Expert Panel of the Fair Work 
Commission (FWC) at paragraphs [75] to [88] of the Annual Wage Review 2013-14 decision 
[2014] FWCFB 3500, does not correctly represent the matters put to the FWC by the ACCER.  
Our client has a keen interest in the Annual Wage Review process and regularly appears before 
the Expert Panel to make submissions on matters affecting the setting of minimum wages.  It is 
concerned to ensure that its submissions in this case (and in future cases) are accurately stated on 
the public record. 
 
Accordingly, we are instructed to write to you for the purpose of clarifying two aspects of 
ACCER's submissions in relation to the interpretation of section 284(1) of the Fair Work Act 

2009 which are not correctly reflected in the decision at paragraphs at [75] to [88].  They are: 
 

(a) an error of law submission; and  

(b) the relevance of the living standards of pensioners to the operation of that 
subsection. 

We attach a detailed statement prepared by our client which provides  the background to the 
matters and clarifies ACCER's position on the two aspects of its submissions discussed in the 
decision at [75] to [88].   
 
We have instructions to request that this letter and the attachment be drawn to the attention of the 
President and members of the Expert Panel with a view to correcting the record.  Our client 
seeks the correction of these matters by the issuing of a revised decision or the issuing of a 
supplementary decision.  
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LEVEL 23 RIALTO TOWERS 525 COLLINS STREET MELBOURNE 
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We are also instructed to seek that this letter and attachment be posted on the Annual Wage 
Review website. 
 
Yours faithfully 
MINTER ELLISON 
 

 
 
Contact:  Richard West Direct phone: +61 3 8608 2683 Direct fax: +61 3 8608 1195 
Email:   richard.west@minterellison.com 
Our reference:  RAW 30-4553498 
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ATTACHMENT 

 

Submission of the Australian Catholic Council for Employment Relations (ACCER) 

 

The purpose of this submission is to clarify and explain the submissions of ACCER to the Expert 

Panel of the Fair Work Commission (FWC) in the Annual Wage Review 2013-14 and to correct, 

for the purpose of the public record, statements made by the  FWC about those submissions at 

paragraphs [75] to [88] of the Annual Wage Review 2013-14 decision [2014] FWCFB 3500 

(Decision).  

 

This submission concerns two aspects of ACCER's submissions in relation to the interpretation of 

section 284(1) of the Fair Work Act 2009 which are not correctly reflected in the Decision at 

paragraphs at [75] to [88].  They are: 

(a) an error of law submission; and  

(b) the relevance of the living standards of pensioners to the operation of that 
subsection. 

 

Submission 

 

1. The matters raised in the following paragraphs are not intended to be disrespectful to the 

FWC because ACCER is very mindful of the important role that it has in the protection 

and support of Australian workers and their families.  The FWC is well aware of ACCER's 

submissions that the wage-setting system has failed low income workers and their families.  

In referring to its criticisms of aspects of the previous two wage review decisions, ACCER 

said in its March 2014 submission:  

"We emphasise, however, that our comments are made because of the great 
importance of the FWC's role in providing fair wages and working conditions. We do 
not wish to understate the important and constructive role that an independent 
statutory tribunal, acting under appropriate legislative terms, can play in the life of 
this nation. From before Federation the Catholic Church has been one of the 
strongest supporters of the system that is now in the hands of the FWC." (Paragraph 
85) 
  

2. To fully explain the misstatement of ACCER's position in the FWC's decision on the two 

issues requires a substantial recitation of the background to the matters coming before the 

FWC and the way in which they were argued.  Paragraphs [75] to [88] in the Decision 

contain errors and are incomplete in material respects. 
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3. We emphasise that the criticisms made of ACCER in the Decision were not raised in any 

way during the consultations on 20 May 2014 when ACCER was represented and made 

oral submissions.  As this day was only 15 days before the Decision was handed down, we 

infer that the drafting of paragraphs [75] to [88] of the decision had been commenced or 

completed.  But even if not, as a matter of fairness, the FWC's concerns in those 

paragraphs should have been raised at the consultation.   

The error of law issue 

4. In order to explain this matter it is necessary to first set out some background events. 

Background 

5. This issue concerns the terms of section 284(1) of the Fair Work Act 2009.  The subsection 

provides: 

“The FWC must establish and maintain a safety net of fair minimum wages, taking 
into account:  

(a) the performance and competitiveness of the national economy, including 
productivity, business competitiveness and viability, inflation and 
employment growth; and  

(b) promoting social inclusion through increased workforce participation; 
and  

(c)   relative living standards and the needs of the low paid; and  
(d)   the principle of equal remuneration for work of equal or comparable 

value; and  
(e)  providing a comprehensive range of fair minimum wages to junior  
  employees, employees to whom training arrangements apply and   
  employees with a disability.  

   This is the minimum wages objective" (Italics in original) 

6. In referring to the terms of that subsection in the Annual Wage Review 2009-10 decision 

[2010] FWAFB 4000 on 3 June 2010 (June 2010 decision), the tribunal said: 

"Our view is that the low paid need the highest level of wages that is consistent with 

all other objectives including low unemployment, low inflation and the viability of 

business enterprises. At the least, this level of wages should enable a full-time wage 
earner to attain a standard of living that exceeds contemporary indices of poverty. 
We are open to evidence that there are particular economic developments that are 
placing unusual and severe strain on the budgets of the low paid." (Paragraph [244], 
emphasis added) 
 

7. In its March 2011 submission to the Annual Wage Review 2010-11, ACCER made 

submissions about the reasoning in the paragraph; in particular, it argued that the first 

sentence disclosed an error of law. In substance, the argument was that all factors specified 

in the subsection had to be assessed and that it was not a matter of distributing what is left 

over after priority has been given to the factors other than the needs of the low paid.  The 

substance of the 2011 submission is set out at paragraph 270 of ACCER's submission of 28 

March 2014 (the March 2014 submission) to the Annual Wage Review 2013-14 (when the 
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FWC was named Fair Work Australia), where the following passages from the March 2011 

submission are reproduced: 

"The legislation requires FWA to take into account the needs of the low paid. In the first 
sentence of paragraph [244], FWA states that "the low paid need the highest level of 
wages that is consistent with all other objectives". This is inconsistent with the statutory 
duty to take into account the needs of the low paid. The duty cannot be performed if the 
wages are set by reference to what is available after other factors are taken into account. 
The needs of the low paid are not taken into account unless they are considered and 
estimated, as best they can be.  
The approach taken by FWA is, in effect, to re-define needs, so that the need of the low 
paid is to have as much as is permitted by reference to the other factors. It means, for 
example, that it wouldn't matter whether workers live in poverty or not, live in dignity or 
not, or live above or below any other measure of need. Nor would the margin above or 
below that measure matter. It means that the clear legislative intent in moving away from 
Work Choices to a safety net wage that takes explicit account of the needs of the low 
paid, has been frustrated.” (ACCER submission March 2011, paragraphs 408-9)" 
 

8. In association with that those submissions, the March 2011 submission also argued that the 

2010 decision did not take into account the needs of the low paid.  That kind of argument 

was not part of the submissions made by ACCER in the Annual Wage Review 2013-14.  

The error of law submission in 2014 was limited to the proper interpretation of section 

284(1). 

9. The Annual Wage Review 2010-11 decision [2011] FWAFB 3400 of 3 June 2011 (June 

2011 decision) did not refer to ACCER's submissions, but, without explanation, it provided 

a new formulation of the purpose of section 284(1) and related provisions in a way which 

met ACCER's concerns; see ACCER's March 2014 submission, at paragraph 271, where 

the relevant passage is set out.  The March 2014 submission states in paragraphs 271 and 

272 that the new formulation met ACCER's concerns.  

10. However, the Annual Wage Review 2012-13 decision adopted the 2010 formulation without 

any relevant submissions being made to it: 

"[56]  ....We agree with the following observation from the 2009–10 Review 
decision: 

“[244] Our view is that the low paid need the highest level of wages that is 
consistent with all other objectives including low unemployment, low 
inflation and the viability of business enterprises. At the least, this level of 
wages should enable a full-time wage earner to attain a standard of living 
that exceeds contemporary indices of poverty. We are open to evidence that 
there are particular economic developments that are placing unusual and 
severe strain on the budgets of the low paid.” (Footnote omitted.) 

11. ACCER’s March 2014 submission  made the point that the  adoption of the 2010 formulation 

"sat uneasily alongside some other passages in the FWC’s decision" and referred to paragraphs 

[9] and [10] of the June 2013 decision; see paragraph 272. It noted that those "two paragraphs 

avoid the issues raised by paragraph [244] in the 2009-10 decision" (paragraph 273).  
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12. ACCER first expressed concern about the 2013 adoption of the 2010 formulation in its 

submissions on the proposed Timetable for the Annual Wage Review 2013-14. ACCER's 

submission of 20 September 2013 proposed the holding of preliminary consultations.  It 

said that the consultations could deal with a number of matters: 

"Second, preliminary and threshold matters can be dealt with in preliminary 
consultations. They could, and we submit should, include two matters that ACCER 
seeks to raise about the operation of section 284(1) of the Act: the operation of 
"relative living standards the needs of the low paid" in paragraph (c) of the 
subsection in combination with the other parts of the subsection; and the meaning of 
"relative living standards" in paragraph (c). In regard to the former, ACCER submits 

that the Commission in its 2012-13 Review decision made an error of law in 

adopting a construction of section 284(1) that failed to give proper effect to its 

intended operation and to the operation of paragraph (c) in particular. A summary 
of that submission and the background to the issue is in the Attachment hereto...." 
(Paragraph 10, emphasis added.) 

 
13. The submission contained an Attachment on the error of law issue. The error of law issue 

concerned the 2010 formulation.  The Attachment concluded: 

"The reversion in the 2012-13 Review decision to the 2010 position, which is 
contrary to the 2010-11 Review decision formulation, was not as a result of further 
submissions in 2012 (sic) on the nature and purpose of section 284. For the reasons 
set out in its submissions in 2011, ACCER submits that the Commission's adoption of 

the view in paragraph [244] of the 2009-10 decision constituted an error of law." 
(Page 6, emphasis added.  The reference to 2012 should have been to 2013.  The 
subsequent outline of submissions of 25 February 2014 made that clear.)  

14. By a Statement dated 29 January 2014 ([2014] FWCFB 682), the FWC advised that the 

error of law could be addressed in the preliminary consultations on 4 and 5 March 2014 

and directed that any written submissions be filed by 25 February 2014.  On 7 February 

2014 the FWC gave notice of questions that it wished the parties to address at those 

consultations.  ACCER filed a written outline of submissions, dated 25 February 2014.  

The submission contained two parts.  The first dealt with the error of law issue.  The 

second related to an issue arising out of a research report published by the FWC.  ACCER 

stated (at paragraph 2) that it relied on the outline of argument in the submissions of 20 

September 2013 (referred to above), which were substantially reproduced at paragraphs 3 

to 7 of the outline of submission.  Paragraphs 7 and 8 read: 

"The reversion in the 2012-13 Review decision to the 2010 position, which is 
contrary to the 2010-11 Review decision formulation, was not as a result of further 
submissions in 2013 on the nature and purpose of section 284. For the reasons set out 
in its submissions in 2011, ACCER submits that the FWC’s adoption of the view in 
paragraph [244] of the 2009-10 decision constituted an error of law.  
The submissions of 20 September 2013 referred to the full argument on this aspect at 
paragraphs 406 to 435 of ACCER’s March 2011 submission. For convenience, 
paragraphs 403 to 426 of that submission are set out in the Appendix below."  
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The FWC's decision on the error of law issue   

15. The FWC's consideration of the error of law submission is covered in paragraphs [75] to 

[82] of the Decision.  The introductory paragraph states: 

" [75] As part of submissions to this year’s Review, the Australian Catholic Council 
for Employment Relations (ACCER) submitted that in the 2012–13 Review decision 
the Panel made an “error of law” in its construction of s.284(1) and failed to give 
proper effect to the intended operation of the provision and to paragraph 284(1)(c) in 
particular. Section 284(1)(c) directs the Panel’s attention to “relative living standards 
and the needs of the low paid”." (Emphasis added) 
  

16. This passage contains an error: the error of law submission did not contain two parts as 

indicated by the use of "and" in the second line of the paragraph.  The FWC has incorrectly 

broken into two parts the single submission by ACCER that the FWC in its 2012-13 

Review decision "made an error of law in adopting a construction of section 284(1) that 

failed to give proper effect to its intended operation and to the operation of paragraph (c) in 

particular" (emphasis added).  ACCER argued one matter, not two. 

17. The following paragraph in the Decision (paragraph [76]) refers to the passage in question 

in the June 2013 decision and to other passages in previous decisions where the FWC had 

stated that the needs of the low paid were one of a number of factors to be taken into 

account.  Paragraph [77] returns to the "two propositions" that were said to be advanced by 

ACCER: 

"[77] In the preliminary consultations to this Review, ACCER submitted that the 
above extract from the 2012–13 Review decision contained an error of law. Two 
propositions were advanced in this regard [footnote]. The first is that in considering 
s.284(1), and in particular paragraph 284(1)(c), “all factors had to be assessed and 
that it was not a matter of distributing what is left over after priority has been given 
to the other factors” [footnote].  The second proposition was that the Annual Wage 

Review 2009–10 decision (2009–10 Review decision)—and therefore the 2012–13 
decision which adopted parts of the 2009–10 Review decision—did not give 
adequate consideration to the needs of the low paid[footnote]. ACCER’s complaint is 
directed at the extract from the 2012–13 Review decision, which is set out above at 
paragraph [76]." 

18. The first of the three footnotes in paragraph [77] refers to ACCER's outline of submissions 

of 25 February 2014, referred to above, and to the transcript of the preliminary consultation 

on 4 March 2014, described in the footnote as "Transcript at paras 85-95".  The transcript 

is reproduced below and, like the submissions of 25 February 2014, does not support the 

claim that there was a second proposition.  Both show that it was only the statutory 

interpretation issue that was being advanced.   

19. The second footnote in paragraph [77], in regard to the statutory construction issue, refers 

to paragraph 270 of ACCER's March 2014 submission, which post-dated the preliminary 
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consultations on 4 March 2014.  The March 2014 submissions were filed on 28 March 

2014.  Paragraph 270, to which reference is made in the background events (above) 

referred to the 2011 submissions and the way in which it was argued that the 2010 

formulation was erroneous.   

20. The third footnote in paragraph [77], which relates to the “second proposition”, reads: 

"ACCER submission, pp. 57-58 at paras 271-273".  Given the importance of these 

paragraphs to the "second proposition", and in the interest of clarity, we set out in full 

those paragraphs in ACCER's March 2014 submission: 

271. The decision in the Annual Wage Review 2010-11 decision did not refer to 
ACCER's submissions, but without explanation it provided a new formulation 
of the purpose of section 284(1) and related provisions in a way which met 
ACCER's concerns. The formulation was at the end of the chapter Relative 

Living Standards and the Needs of the Low Paid:  
“In this chapter we have focused on both relative living standards and the 
needs of the low paid. It is important to point out that those two 
considerations, taken together, are required to be taken into account 
along with a number of other matters specified in the modern awards 
objective and the minimum wages objective. No one matter or 
combination of matters should take precedence, although the weight 
given to them may vary depending on the circumstances at the time.” 
(Annual Wage Review 2010-11 paragraph [228]) 
  

272. This met ACCER’s concerns. However, two years later at paragraph [56] of the 
Annual Wage Review 2012-13 decision, the FWC said "We agree with the 
following observation from the 2009–10 Review decision" and then set out 
paragraph [244] of that decision. The change came about without any relevant 
submissions being made in the case. It also sat uneasily alongside some other 
passages in the FWC’s decision, such as:  

 
[9] It is also important to recognise that the range of matters the Act 
requires us to take into account is not limited to economic considerations. 
In particular we are also required to take into account relative living 
standards and the needs of the low paid. The submissions of the parties 
tended to focus, naturally enough, on those statutory considerations 
which support the outcome for which they contend. But the Act requires 
the Panel to take into account all of the relevant statutory considerations.  
[10] There is often a degree of tension between the economic and social 
considerations which we must take into account. A substantial wage 
increase may better address the needs of the low paid and improve the 
living standards of award-reliant employees relative to those employees 
who are not award reliant; but it may (depending upon the prevailing 
economic circumstances) reduce the capacity to employ the marginalised 
and hence reduce social inclusion. It is this complexity which leads us to 
reject a mechanistic approach to wage fixation.... The range of 
considerations we are required to take into account calls for the exercise 
of broad judgment, rather than a mechanistic approach to minimum wage 
fixation." (Footnote omitted) 
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273. These two paragraphs avoid the issues raised by paragraph [244] in the 2009-10 
decision. We would add (and it is not ruled out in this passage) that the FWC's 
consideration of the component parts of this process needs to be transparent so 
that the reader is able to understand how the tribunal assessed the various 
matters that had to be taken into consideration.  

21. The very paragraphs that the FWC relies upon to show that ACCER argued a second 

proposition, ie that the FWC had failed to give proper effect to the intended operation of 

the provision and to paragraph 284(1)(c) in particular, contradict that claim.  They recite 

background events and refer to passages in the 2012-13 decision which avoided the issues 

raised by the 2010 formulation.  The three paragraphs demonstrate that ACCER's concerns 

were with the words used in the 2010 formulation and that it did not argue the claimed 

second proposition..  Furthermore, they show that ACCER accepted that in the June 2013 

the FWC had used other formulations that were not contentious.    

22. At no point did ACCER go to the merits of the 2012-13 decision in dealing with the error 

of law submission, either in the filed material or in the oral submissions.  The limited scope 

of the submission is evident from the transcript of the preliminary consultation. 

"PN 83 
JUSTICE ROSS:  … Mr Laurence, is there anything you wish to add to your written 
submission? 

PN84 
MR LAURENCE:   No, there's not, your Honour. 

PN85 
JUSTICE ROSS:   Well, this might be very short.  Can I raise two issues with you 
then, Mr Laurence?  The first is - in relation to the first part of your submission, 
dealing with what you've characterised as an issue of law, it seems to be put on the 
basis that - now this is at paragraph 7, that there was an aspect of last year's decision 
that constituted an error of law.  Leave aside for a moment the merits of whether 
that's right or not, what do you want us to do about it (indistinct) judicial review of 
last year's decision? 

PN86 
MR LAURENCE:   No, no - - - 
 
PN87 
JUSTICE ROSS:   Is it something you want to take into account in this year's, is 
that - - - 

PN88 
MR LAURENCE:   Yes, it's really - it's the formulation that's in that paragraph that 
we have a problem with, and we say, for the reasons that are in the attachment to the 
outline, it's the wrong way to describe the section. 

PN89 
JUSTICE ROSS:   Yes.  But you don't want to - the short version is you don't want 
us to do that again. 
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PN90 
MR LAURENCE:   That's right.  I could go over it again, but I can't add anything to 
what was there, we've said - - - 

PN91 
JUSTICE ROSS:   Oh no, I'm just trying to understand how it was put, that's all.  But 
I follow that. 

 
PN92 
MR LAURENCE:   Now, in the material that's in the attachment, there's a lot of what 
might be called noise, related to the particular problem we had in 2011, with the 
2010 decision, which is not relevant to the argument that we're making now.  But it 
was left in there because I thought it would be better to give the full test so that it 
could be seen how the - so that the context could be seen.  So we would propose is 
that there be another formulation, and as the ACTU has pointed out, there were other 
passages in last year's decision which capture a broader view, and not the kind of 
view that we have taken objection to.  Might I just add one thing?  The ACTU has 
rightly identified the beneficial nature of this legislation, or at the very least, the 
national minimum wage part of it. 

PN 93 
You know, with the minimum wage objective, in relation to the national minimum 
wage, it's concerned with, amongst other things, a safety net, which has certain 
connotations associated with fairness, and there's the social inclusion objective in the 
Act as a whole.  We would say, and we can address the substantive submissions to be 
filed later this month, that once you do take into account all of those factors, look at 
all of the factors, then they're treated in a certain way overall, in a certain way that is 
beneficial to the people who most need the support.  Now, that is the kind of 
articulation of section 284 that we would propose, rather than the one that we've 
identified.  But as I say, I can't add anything to the way in which the argument was 
put on that point. 

PN94 
JUSTICE ROSS:   Okay, and as you'll say, you'll articulate the formulation 
(indistinct) in the main submission. 

PN95 
MR LAURENCE:   Yes. 
 

23. At PN96 Justice Ross raised another matter, concerning a research report published by the 

FWC, which was referred to in the second part of ACCER’s submissions.   

24. The transcript makes it clear that ACCER was only concerned about the formulation of 

section 284(1).  The exchange between the President and the Mr Lawrence at PN87 to 

PN91 summarises that; and it is reinforced in PN92 where Mr Lawrence said "So we 

would propose is that there be another formulation, and as the ACTU has pointed out, there 

were other passages in last year's decision which capture a broader view, and not the kind 

of view that we have taken objection to”.  It was not seeking something like a judicial 

review of the 2012-13 decision; a point made at PN85 and PN86 



Fair Work Commission 
18 June 2014  11 

 

 
ME_114046634_2 (W2007) 

25. At PN92 Mr Lawrence turned to another matter.  This concerned the submission by the 

Australian Council of Trade Unions (ACTU) that argued for a beneficial construction to be 

given to section 284(1), which he supported.  We refer to this matter later.  

26.  We return to the Decision and set out the concluding paragraphs on the error of law 

matter.  The FWC was critical of ACCER's submissions: 

"[78] ACCER’s submission is misconceived, for two reasons. 
 

[79] First, it is simply wrong. ACCER’s analysis suffers from the vice of reading one 
passage in the Panel’s decision in isolation from the decision as a whole, pouncing 
on an infelicitous expression and contending that it warrants the inference of an error 
of law. Such an approach should be rejected [footnote]. In the 2012–13 Review 
decision, the Panel also said that: 

“[9] The submissions of the parties tended to focus, naturally enough, on those 
statutory considerations which support the outcome for which they contend. 
But the Act requires the Panel to take into account all of the relevant statutory 
considerations.” [Footnote]  

 

[80] Further, the proposition that the “needs of the low paid” were not taken into 
account in the 2012–13 Review decision is devoid of merit. Chapter 6 of that 
decision dealt directly with “relative living standards and the needs of the low paid”, 
as required by sections 134(1)(a) and 284(1)(c) of the Act.  
 

[81] Secondly, the submission is advanced in the abstract and is not directed towards 
the adoption of a particular construction of the relevant provisions of the Act. It is 
not the function of review proceedings to embark on some sort of judicial review of 
past Panel decisions."  
 

[82] We make it clear that there is nothing wrong with a party advancing a 
submission that a past Panel decision had wrongly construed a statutory provision 
and advancing an alternate construction. ACCI took such a course in last year’s 
Review proceedings in relation to the proper construction of s.284(1)(b). The Panel 
acknowledged the force of ACCI’s submission and accepted the proposition that the 
Panel’s consideration of “social inclusion” in s.284(1)(b) is limited to increased 
workforce participation [footnote]. But that is not what ACCER has sought to do in 
these proceedings. During the preliminary consultations, the Panel asked ACCER to 
articulate the formulation of any proposed remedy to this contention in their main 
submission [footnote].  In its subsequent submissions, ACCER did not directly 
address the question of the formulation that should be applied." 
 

27. The FWC’s responses in paragraphs [79] and [80] are not justified because ACCER did not 

put the proposition as claimed.    When properly understood, including with regard to the 

written submissions and the transcript, the criticisms in paragraphs [78] to [82], which 

concern a claimed "second proposition", are unfounded.  There are some other matters in 

those paragraphs that require a response. 

28. The material to which we have referred makes it clear that ACCER's error of law 

submission was not concerned with the proposition that the needs of the low paid were not 
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taken into account, as is claimed in paragraph [80].  It made no reference to the evidentiary 

basis of the decision.  That was reinforced in PN92 where Mr Lawrence said in reference 

to the inclusion of the 2011 submission in the attachment to the 2014 submission: "Now, in 

the material that's in the attachment, there's a lot of what might be called noise, related to 

the particular problem we had in 2011, with the 2010 decision, which is not relevant to the 

argument that we're making now."   

 

29. The FWC claims at paragraph [79] that ACCER was "pouncing on an infelicitous 

expression and contending that it warrants the inference of an error of law".  It appears to 

accept that it was an infelicitous expression, but rejects it as a criticism because of another 

passage (at least) in the decision.  ACCER, however, accepted that there were other 

passages that did not contain the vice of the criticised paragraph; see ACCER's March 

2014 submission at paragraphs 272-3.  In substance, this is a claim by the FWC that there 

can be no error of law where a particular legally incorrect passage might be corrected by 

the context and other passages. 

30. The term "error of law" can be used in different contexts.  In some cases it is used in regard 

to the question of whether or not a particular decision can be the subject of judicial 

review.  In those cases the question is whether the error of law affected the proper exercise 

of a tribunal's decision. The first footnote appearing in paragraph [79] is "See generally 

Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259 at 291 

per Kirby J.".  The judgment of Kirby J. sets out various principles regarding the judicial 

review of decision-makers.  Part of the judgment  reads: 

"What are the principles which should guide the judge conducting that review and 
appellate courts supervising such a decision? 
 
1. The reasons under challenge must be read as a whole. They must be considered 
fairly. It is erroneous to adopt a narrow approach, combing through the words of 
the decision-maker with a fine appellate tooth-comb, against the prospect that a 
verbal slip will be found warranting the inference of an error of law…." 
(Paragraph 24, footnote omitted) 

31. If a party sought to judicially review the June 2013 decision, the fact that other expressions 

of how the FWC' understood its duty would be relevant.  The fact that a particular 

provision was infelicitous, or even legally erroneous, would not be determinative of the 

question of whether there was a jurisdictional error of law.  But that was not the situation 

before the FWC: the FWC was not being asked, in effect, to judicially review a previous 

decision. 

32.  The term error of law is also used in regard to incorrect, or allegedly incorrect, 

interpretations of statutes or case law.  It is used quite independently of questions regarding 
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jurisdictional errors of law.  The error of law identified by ACCER was not an error of law 

in the jurisdictional sense. The question raised by ACCER's error of law submission is 

whether the articulation of the terms of the legislation in the first sentence of paragraph 

[244] is correct.  That question cannot be ignored because other passages in the same 

decision are consistent with the legislation.  It was a proper matter to raise.  It concerned 

the proper interpretation of section 284(1); in particular, whether the first sentence in the 

2010 formulation was correct.  

33. The material demonstrates that the application was argued and seen as one within the 

category recognised by the FWC in paragraph [82].  In particular, we refer to PN88 to 

PN90 of the transcript of the preliminary consultation where the limited nature of the 

argument was made clear: 

PN88 
MR LAURENCE:   Yes, it's really - it's the formulation that's in that paragraph that 
we have a problem with, and we say, for the reasons that are in the attachment to the 
outline, it's the wrong way to describe the section. 

PN89 
JUSTICE ROSS:   Yes.  But you don't want to - the short version is you don't want 
us to do that again. 

PN90 
MR LAURENCE:   That's right.  I could go over it again, but I can't add anything to 
what was there, we've said - - - 
 

34. Paragraph [82] of the Decision concludes with a criticism of ACCER for failing to 

"articulate the formulation of any proposed remedy", as it was asked to do.  The 

formulation was, according to the Decision, to be provided in the main submission, ie in 

the submission to be filed by 28 March 2014.  The footnote to that passage is "Transcript at 

paras 85-95".  These are the passages quoted above.  The FWC claims that ACCER did not 

"directly" address this matter.  There are two points to be made in regard to this criticism. 

35. The first point  is that this matter was known to the FWC at the consultations on 20 May 

2014 and no questions were asked.  If it was dissatisfied with the matter not being directly 

addressed, it should have raised the matter at the consultation.  It is unfair for the FWC to 

criticise ACCER after having failed to raise the matter itself.  ACCER had covered the 

matter, at least indirectly, by identifying formulations by the FWC that it had no concerns 

about; see paragraphs 271 to 273 of ACCER's March 2014 submission, which were 

footnoted in the Decision and have been reproduced herein.  If the FWC wanted more than 

that, it could have raised the matter at the consultations on 20 May 2014. 
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36. The second, and substantive, point is that the request was made in respect the ACTU's 

beneficial construction argument and a response was made.  We refer to PN92 to PN96, 

quoted earlier.  At PN92, Mr Lawrence moved to this issue.  Paragraphs PN93 to PN95 

deal with that matter, including advice from Mr Lawrence that a formulation would be 

provided in regard to the matter.  Paragraph 275 of  ACCER's March 2014 submission 

covers this aspect:  

"ACCER has recently raised its concerns about the adoption of the words used in the 
2010-11 Review decision. The matter was the subject of consultations in early March 
2014. In written submissions for those consultations, the Australian Council of Trade 
Unions drew attention to paragraphs [9] and [10] (just quoted) and submitted that the 
operation of section 284(1) has to be seen in the broader context and purpose of the 
Fair Work Act, which, it argued, was beneficial legislation which should generally be 
construed in a way which is favourable to those for whose benefit it has been 
enacted. This is a well-established principle when legislation can be so characterised. 
There may be debate about this characterisation in the final submissions of the wage 
review, but, for reasons given earlier, the setting of the NMW separate from award 
wage rates leads to a stronger argument that the provisions dealing with the NMW 
should be construed as beneficial provisions. The factors leading to a beneficial 
construction are the social inclusion object of the Act, the emphasis on fairness and 
of the requirement to provide a safety net. A beneficial construction cannot, of 
course, exclude or read down the particular matters in section 284(1) safety net. To 

the extent that a conclusion from the full and proper consideration of these matters 

enables some discretion in the awarding of a wage increase, the discretion should be 

exercised in a way that would best advance the beneficial nature of the legislation. In 
the following section we turn to a discussion of the three factors that support a 
beneficial construction of the legislation: social inclusion, fairness and the nature of 
the wage safety net." (Emphasis added) 
 

37. The highlighted words in paragraph 275 is ACCER's formulation of a beneficial 

construction applied to section 284(1), based on the nature and terms of the legislation, 

without excluding or reading down the particular matters that are set out in that subsection.   

38. The FWC had before it what ACCER had to say about the beneficial construction issue 

and passages in the submissions (paragraphs 270 to 273) that covered formulations about 

which ACCER did not have any concerns.  If the FWC had any reservations about these 

matters and wished them to be put together in another way, it had the opportunity of 

raising them at the consultations on 20 May 2014.  The Decision did not refer to the 

beneficial construction argument raised by the ACTU and addressed by ACCER. 

39. The foregoing passages show that the ACCER's error of law submission has been 

misdescribed.  ACCER argued that "the Commission in its 2012-13 Review decision made 

an error of law in adopting a construction of section 284(1) that failed to give proper effect 

to its intended operation and to the operation of paragraph (c) in particular"; see paragraph 

10 of ACCER's submission dated 20 September 2013.  That is how the argument was 
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conducted; and it was apparently understood as such by the FWC on 4 March 2014.  On 

the other hand, the FWC decision, in describing ACCER's submission, states that ACCER 

had argued that the FWC had "made an “error of law” in its construction of s.284(1) and 

failed to give proper effect to the intended operation of the provision and to paragraph 

284(1)(c) in particular" (emphasis added).  This misdescription of the submission is the 

basis of the FWC's criticism of ACCER at paragraphs [78] to [82].  The "second 

proposition", as the FWC termed it, was not part of ACCER's error of law submission.  

40. It is only through the kind of detail set out in the foregoing paragraphs that the errors in 

paragraphs [75] to [82] of the Decision become apparent.  In the absence of that knowledge 

and in view of the critical language used by the FWC, those reading the Decision would 

have no knowledge of these important matters and would, most likely, infer that ACCER 

had put matters to the FWC of no merit whatsoever.  This is a matter that calls for 

correction. 

Pensions and pensioner households 

41.  ACCER, sought a ruling from the FWC that "the living standards of pensioners are 

relevant to the determination of living standards under section 284(1)(c) of the Fair Work 

Act 2009"; March 2014 submission, paragraph 2(b).    

42. This matter was raised in ACCER's written research proposals of 22 August 2013.  It asked 

that the position of pensioner households be included in the FWC's calculations of living 

standards as shown in the poverty line tables in the Statistical Report.  These  written 

submissions included:  

"We note that in the 2013 AWR Decision, at paragraph [375], the Commission said:  
“In assessing relative living standards, the comparison we focus on is other 
employed workers, especially non-managerial workers.”  

At paragraph [385] it said:  
"...the requirement to take into account "relative living standards" requires a 
focus on the living standards of the award reliant relative to others in the 
Australian workforce."  

The Commission has referred to its "focus" being on other workers. We submit that 
any focus on those workers should not exclude the living standards of pensioners and 
that there is no reason in the terms of the legislation for such an exclusion. We ask 
that the relevant data concerning single and couple pensioner households (whether in 
receipt of aged pensions or disability pensions) be included in the poverty lines 
table." (Paragraphs 22-23)  

43. Consultations were held on 12 September 2013, with ACCER being invited to provide 

further submissions on several matters, including pensioner living standards.  A 

submission by ACCER dated 17 September 2013 stated: 

"At paragraphs 21 to 23 of ACCER’s submission on research a claim is made for 
Table 8.2 of the Commission’s Statistical Report to be extended to cover pensioner 
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households. A question arose at the consultation about the basis upon which this was 
made. In substance, ACCER’s submission is that the obligation on the Commission 
to take into account “relative living standards” when establishing and maintaining a 
“safety net of fair minimum wages”, and doing so in the context of the social 
inclusion object of the Act, necessarily means that living standards across the 
community have to be taken into account. We submit that the living standards of 
more than 3.5 million people who rely on the pension safety net are properly part of 
that consideration and that the limiting of the consideration of living standards to 
those who are in employment is impermissible." (Paragraph 20)  

44. The FWC's decision on research matters was delivered on 3 October 2013.  ACCER's 

request for pensioner households to be covered in the Statistical Report was rejected: 

"Finally, ACCER proposed that the Statistical Report include aged and disability 
pensioner households in the comparisons of household disposable income, 
suggesting that pensions represent a relevant safety net and comparator. However, 
we are not presently persuaded that it is a relevant comparator and is therefore not 
included in the proposed changes to the Statistical Report." (Statement re research 
program [2013] FWCFB 7720 paragraph [8])  
 

45. We stress that the FWC said that it was “not presently persuaded" that pensioner 

households are "a relevant comparator" for the ascertainment of safety net wages. 

46. It was on this basis that ACCER addressed the issue of pensioner households in the March 

2014 submission.  Those submissions are at Chapter 2D, covering paragraphs 303-13.  

ACCER submitted that the Annual Wage Review 2012-13 decision had failed to take into 

account evidence regarding pensions, reproduced the above-quoted passage from the 

October 2013 decision, stated reasons why, as a matter of statutory interpretation, pensions 

and pensioner households should be included in the determination of relative living 

standards and concluded with: 

"There is no single formula for identifying and measuring relative living standards in 
Australian society and positioning safety net workers relative to them. Primary 
emphasis needs to be given to the wages of other workers across a broad range of 
incomes, as we have done in many parts of this book, but that does not exclude 
taking pensions into account." (ACCER's March 2014 submission, paragraph 313)  

47. The FWC's response to the pensions submission is at paragraphs [83] to [88] under the 

heading "Relative living standards".  The opening paragraph refers to ACCER's 

submissions.  Paragraph [84] commences: 

"ACCER’s submission proceeds on a false premise. Contrary to ACCER’s 
contention, the Panel has not proceeded on the basis that payments received by 
pensioners are excluded from its consideration of relative living standards."  

48. After referring in paragraph [84] to two passages in the June 2013 decision referring to the 

focus for consideration being other employed workers, the FWC stated: 
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"[85] The Panel’s assessment of relative living standards focuses on the comparison 
between award-reliant workers and other employed workers, especially non-
managerial workers. Given the context and the nature of the review proceedings such 
a focus is appropriate—no party contended otherwise. Indeed, ACCER submitted 
that “primary emphasis needs to be given to the wages of other workers across a 
broad range of incomes” [footnote]. The fact that the Panel focuses on the 
comparison with other employed workers does not exclude a consideration of the 

comparative living standards of award-reliant workers and other groups, including 

pensioners. It is a matter of the weight to be given to such comparisons." (Emphasis 
added.) 
 

49. The footnote in paragraph [85] is to paragraph 313 of ACCER's submissions, quoted 

above. 

50. The concluding words of paragraph [85] mean that the FWC accepts that pensions can be 

taken into account and given appropriate weight.  They are consistent with ACCER's 

submission and its position in paragraph 313. 

51. However, the history shows that the position taken in paragraph [85] is inconsistent with 

the position the FWC adopted on 3 October 2013.  The FWC's position at that time should 

not have been overlooked because the relevant passage from the Statement of 3 October 

2013 was reproduced in ACCER's March 2014 submissions at paragraph 309, as part of 

the argument leading to paragraph 313, which the FWC partly quoted.   

52. In summary, the FWC's claim that "ACCER's submission proceeds on a false premise" is 

wrong.  ACCER made submissions on the basis of the FWC's Statement of 3 October 

2013. 

53. The recitation of the pension issue is misleading because it fails to say what the FWC had 

said about the matter on 3 October 2013 and that ACCER was responding to that position; 

ie ACCER was providing reasons for why pensioner living standards are a relevant 

comparator.  This part of the Decision is not transparent and would mislead those who read 

it without having knowledge of these matters. 

54. Furthermore, the concluding part of this section presents a misleading description of what 

ACCER had submitted and what it had proposed in regard to pensions and the standard of 

living of pensioners:  

"[86] We also note the Australian Federation of Employers and Industries’ (AFEI) 
submission as to the relevance of pension rates to our consideration of relative living 
standards: 

“Specific consideration of pension levels – funded by the taxpayer and 
established within the social welfare system – should not a [sic] determining 
factor in setting the minimum wage. 
The aim of the proposition advanced by the ACCER appears to be introducing 
an equivalent mechanism in the minimum wage which installs the pension’s 
link to the higher of price/living cost indexes and the wages benchmark of male 
total average weekly earnings …” [Footnote].  
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[87] To the extent that ACCER’s submission sought the application of the 
mechanism for adjusting pension payments to the adjustment of minimum wages, we 
reject that proposition. As we observed earlier, the range of considerations we are 
required to take into account calls for the exercise of broad judgment, rather than a 
mechanistic or decision rule approach to minimum wage fixation. 
[88] In taking into account relative living standards the Panel has paid particular 
attention to changes in the earnings of the award reliant compared to changes in 
measures of average and median earnings more generally. We are not persuaded to 
depart from that approach." 
 

55. The FWC has introduced this issue, not by its own analysis of what it concluded ACCER 

was proposing, but on the basis of what another party had said about ACCER's 

submissions.  The quoted passage from the submission by the Australian Federation of 

Employers and Industries (AFEI) is concerned with two aspects.  The first is an argument 

that pension levels should not be taken into account.  That point was rejected by the FWC 

in its finding at paragraph [85], but it appears to be quoted as an introduction the second 

point: as the basis for making another point.   

56. The second point raised in the quotation in paragraph [86] is something that AFEI 

suggested about the ACCER submission, as evidenced by the use of "appears".  The 

footnote to paragraph [86] is "AFEI, Outline of submissions for the preliminary 

consultations, p. 13 at paras 47–48".  It is an outline of submissions for the preliminary 

consultations on 4 March 2014.  It was not in response to any material from ACCER 

following the Statement of 3 October 2013.  AFEI was anticipating the material that 

ACCER might put.  ACCER's material on this aspect was not put until its written 

submission of 28 March 2014.  The AFEI did not file a Reply and, obviously, did not 

respond to ACCER's argued position.  So its outline, quoted by the FWC, was speculation 

about how ACCER would deal with the issue in 2014.  On the question of the relative 

levels between minimum wages and pensions, the FWC had ACCER's general view in the 

March 2014 submission and speculation from a party in advance of the submission being 

put was not relevant.   

 

57. Paragraph [87] is misleading about what was put on this aspect.  ACCER did not seek the 

application of the pension adjustment mechanism.  It did not seek, as the paragraph 

suggests, a "mechanistic or decision rule approach to wage fixation".  Paragraph 313 of its 

submission (quoted above) makes that clear.  That paragraph makes it clear that ACCER 

was not arguing, as suggested in paragraphs [87] and [88], that particular attention should 

not be paid to measures of average and median earnings.  There is extensive material in 

ACCER's March 2014 submission demonstrating that safety net wage rates have fallen 
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below various measures of community earnings, including in Chapter 5, which is entitled 

"Safety net wages have fallen behind general wage levels and other key indicators".  

58. ACCER's submission of March 2014, at paragraph 1, sought the adjustment of wage rates 

on the basis of changes in prices, productivity and community wage movements, without 

reliance on the pension-adjustment mechanism.  ACCER argued that the fact that pensions 

move in line with price movements and community wage levels supported the argument 

that wages should reflect changes in community earnings. It said: 

 
"It is clear that the consensus in the community is that the pension safety net should 
move in line with community earnings. In these circumstances, why should not the wage 
safety net be move in a similar way, subject, to the proper consideration of unusual 
circumstances? A proper consideration of relative living standards in Australia today, 
cannot disregard these numbers and should take into account the changes to, and the 
level of, the pension safety net."  (Paragraph 527)   

 

59. The point of ACCER's March 2014 submission, and paragraph 313 in particular, was that 

pensions and the living standards of pensioners should also be taken into account in the 

consideration of Australian living standards.    ACCER did, of course, rely on the standards 

of living of pensioners as part of its case.  That is why it sought a change to the position 

adopted by the FWC on 3 October 2013.  Chapter 6C of the attachment to the submission 

is entitled  The wage safety net has fallen behind the pension safety net.  Chapter 8D of the 

attachment is entitled Comparing the pension and the wages safety net. Chapter 8D 

demonstrated that minimum wage-dependent working families have living standards that 

are lower than those on the pension safety net.  It was relevant to ACCER’s claim for the 

National Minimum Wage to be increased by a further $10.00 per week.  There was no 

response, however, by the FWC to this material and associated arguments in the June 2014 

decision.   

60. We note that the claim by the FWC at paragraph [85] that the living standards of 

pensioners can be taken into account appears to be contradicted in a subsequent paragraph 

of the Decision, in the chapter "Relative Living Standards and the Needs of the Low Paid": 

"[324] ACOSS urged the Panel to take into account the impact of the level of the 
minimum wage on poverty, through its indirect but stable relationship with the level 
at which unemployment benefits are set. We accept that such a relationship does 
most probably exist. However, the matters that we are required to consider in setting 

the national minimum and other award wages do not include the standard of living, 

or risk of poverty, of people who are in receipt of unemployment benefits or other 

government payments. Our attention must be confined to employees who are in 
receipt of award wages or the national minimum wage." (Emphasis added, footnote 
omitted.) 
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61. Despite substantial evidence on the living standards of pensioners, no reference was made 

to this aspect in the Decision.  There was no reference to the weight of that evidence and 

no reasons given for its apparent rejection.  That is consistent with the view expressed in 

paragraph [324], not paragraph [85], of the Decision. 

62. The FWC's description of the relevance of pensions and the living standards of pensioners 

to the setting of safety net wages is insufficient and is not transparent.  It would lead the 

reader of the Decision to wrongly believe that ACCER has put forward a submission on a 

false premise and had argued for an adjustment mechanism that it had not advanced.  

Transparency and fairness require a correction to paragraphs [83] to [88] of the Decision. 

 

Conclusion 

 

63. It has been necessary to set out a very detailed description of the matters that have resulted 

in the comments made by the FWC at paragraphs [75] to [88] of the Decision.  Those 

paragraphs contain matters that, as a matter of fairness, should have been raised with 

ACCER in the consultations on 20 May 2014, but were not.  They also contain substantial 

errors, omissions and misdescriptions.  That is a matter of great concern in itself.  

Furthermore, the effect of these paragraphs is to disparage the submissions of ACCER.  

ACCER requests the correction of these matters by the issuing of a revised decision or the 

issuing of a supplementary decision. 
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