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1. ABOUT ABI AND THE NSW BUSINESS CHAMBER LTD 

1.1 Australian Business Industrial is registered under the Fair Work (Registered Organisations) Act 2009 

and has some 4,200 members and the NSW Business Chamber Ltd is registered under the Industrial 

Relations Act 1996 (NSW) and is a State registered association recognised pursuant to Schedule 2 

of the Fair Work (Registered Organisations) Act 2009.  

1.2 The NSWBC has some 19,000 members.  

1.3 ABI comprises those NSWBC Ltd members who specifically seek membership of a federally 

registered organisation.  

1.4 These submissions have been approved by the Council of ABI on behalf of its members and 

endorsed by the workplace policy committee of the NSW Business Chamber Ltd. 

2. INTRODUCTION 

2.1 On 19 September 2016 the Fair Work Commission released a Statement Annual Wage Review 

2016-17 Preliminary Hearing – Release of Background Papers [2016] FWCFB 6730 (Statement) in 

the Annual Wage Review 2016-17 (C2017/1) (AWR). 

2.2 The Statement indicated that the Commission had released 3 background papers covering material 

in relation to the following matters: 

(a) A proposal for a medium-term target; 

(b) A review of transitional instruments; 

(c) A review of existing arrangements for employees with a disability. 

2.3 These matters will be addressed at the preliminary hearing scheduled for 24 October 2016 and 

parties are invited to respond to questions put forward in each of the background papers by 

5.00pm Monday 10 October 2016. 

2.4 A summary of the position of ABI and NSWBC in response to the questions posed in the 

background papers is below. 

3. A PROPOSAL FOR A MEDIUM-TERM TARGET 

Question 1 - Taking into consideration the powers of the Panel to set national minimum wages 

and modern award minimum wages under s 285(2) and the minimum wages and modern award 

objectives set out in ss 284 and 134 of the Fair Work Act 2009, does the legislative framework 

allow the Panel to adopt a medium-term target (or target range) for the NMW or modern award 

minimum wages? 

3.1 In the view of ABI and NSWBC, the adoption of a medium-term target or target range for the 

National Minimum Wage or modern award minimum wages would be inconsistent with the 

prevailing statutory context relating to the AWR. Indeed, the factors called in support of the setting 

of a “medium-term target” are already addressed within the detailed statutory context. 

3.2 When considering whether to vary (set or revoke) minimum award wages in the AWR, the 

economic factors to be taken into account are those referenced in the object of the Fair Work Act 

2009 (FW Act) in s 3, the modern awards objective in s 134(1) and the minimum wages objective in 

s 284(1).  
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3.3 The Fair Work Commission’s task is to consider relevant statutory matters in the context of the 

prevailing economic and social environment in order to make its decision. 

3.4 This task is set out in s 285(2) of the Act: 

In an annual wage review, the FWC: 

(a) must review: 

(i)  modern award minimum wages; and 

(ii) the national minimum wage order; and 

(b) may make one or more determinations varying modern awards to set, vary or 

revoke modern award minimum wages; and 

(c) must make a national minimum wage order. 

3.5 The FW Act requires the Fair Work Commission to take into account a number of considerations in 

performing these functions. The minimum wages objective applies to the exercise of functions and 

powers under Part 2—6 of the Act. 

3.6 The minimum wages objective is set out in s 284 of the FW Act: 

284 The minimum wages objective 

What is the minimum wages objective? 

(1) The FWC must establish and maintain a safety net of fair minimum wages, taking into 

account: 

(a) the performance and competitiveness of the national economy, including 

productivity, business competitiveness and viability, inflation and employment 

growth; and 

(b) promoting social inclusion through increased workforce participation;  

(c) relative living standards and the needs of the low paid; and 

(d) the principle of equal remuneration for work of equal or comparable value; and 

(e) providing a comprehensive range of fair minimum wages to junior employees, 

employees to whom training arrangements apply and employees with a disability. 

This is the minimum wages objective. 

3.7 The modern awards objective applies to the performance or exercise of “modern award powers”, 

which are defined to include the variation of modern award minimum wages.  

3.8 The modern awards objective is set out in s 134 of the FW Act: 

What is the modern awards objective? 

(1) The FWC must ensure that modern awards, together with the National Employment 

Standards, provide a fair and relevant minimum safety net of terms and conditions, taking 

into account: 

(a) relative living standards and the needs of the low paid; and 

(b) the need to encourage collective bargaining; and 
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(c) the need to promote social inclusion through increased workforce participation; 

and 

(d) the need to promote flexible modern work practices and the efficient and 

productive performance of work; and 

(da)  the need to provide additional remuneration for: 

(i)  employees working overtime; or 

(ii) employees working unsocial, irregular or unpredictable hours; or 

(iii) employees working on weekends or public holidays; or 

(iv) employees working shifts; and 

(e) the principle of equal remuneration for work of equal or comparable value;  

and 

(f) the likely impact of any exercise of modern award powers on business, including 

on productivity, employment costs and the regulatory burden;  

and 

(g) the need to ensure a simple, easy to understand, stable and sustainable modern 

award system for Australia that avoids unnecessary overlap of modern awards; and 

(h) the likely impact of any exercise of modern award powers on employment 

growth, inflation and the sustainability, performance and competitiveness of the 

national economy. 

This is the modern awards objective. 

3.9 The modern awards objective is that modern awards, together with the National Employment 

Standards (NES), provide a “fair and relevant minimum safety net of terms and conditions”, taking 

into account the particular considerations identified in s 134(1)(a)–(h).  

3.10 The modern awards objective is very broadly expressed and no particular primacy is attached to 

any of the considerations identified in s 134(1)(a)–(h). 

3.11  The above observation can also be applied to the minimum wages objective in s 284 and the 

considerations in s 284(1)(a)–(e). 

3.12 Section 578(a) is also relevant. It provides that the Fair Work Commission must take into account 

the object of the FW Act in performing its functions or exercising its powers in an AWR. 

3.13 The object of the FW Act is set out in s 3, as follows: 

The object of this Act is to provide a balanced framework for cooperative and productive 

workplace relations that promotes national economic prosperity and social inclusion for all 

Australians by: 

(a) providing workplace relations laws that are fair to working Australians, are 

flexible for businesses, promote productivity and economic growth for Australia’s 

future economic prosperity and take into account Australia’s international labour 

obligations; and 
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(b) ensuring a guaranteed safety net of fair, relevant and enforceable minimum 

terms and conditions through the National Employment Standards, modern awards 

and national minimum wage orders; and 

(c) ensuring that the guaranteed safety net of fair, relevant and enforceable 

minimum wages and conditions can no longer be undermined by the making of 

statutory individual employment agreements of any kind given that such 

agreements can never be part of a fair workplace relations system; and 

(d) assisting employees to balance their work and family responsibilities by 

providing for flexible working arrangements; and 

(e) enabling fairness and representation at work and the prevention of 

discrimination by recognising the right to freedom of association and the right to be 

represented, protecting against unfair treatment and discrimination, providing 

accessible and effective procedures to resolve grievances and disputes and 

providing effective compliance mechanisms; and 

(f) achieving productivity and fairness through an emphasis on enterprise-level 

collective bargaining underpinned by simple good faith bargaining obligations and 

clear rules governing industrial action; and 

(g) acknowledging the special circumstances of small and medium-sized businesses. 

3.14 While broadly expressed, the above provisions present a binding statutory framework for the Fair 

Work Commission in conducting the AWR.  The introduction of a medium-term target sits outside 

these considerations and therefore is not appropriate. 

3.15 The United Voice describes the imposition of a medium-term target as a “tool” for the Fair Work 

Commission to meet its obligations under the above statutory framework. In the submission of ABI 

and NSWBC, the nature of “target” means that if a medium-term term target was imposed onto 

the statutory framework of the Act, it would serve to inappropriately influence the conduct of the 

AWR by requiring focus on a factor not prescribed by the statute. In this sense the very nature of a 

“target” means that it cannot helpfully be described as a “tool” to satisfy the specific ends of the 

Act but rather as an end itself.  

3.16 It is not contested that the metrics which would likely inform a medium term target (% of median 

wage as one example) are likely be called upon by parties as relevant factors for the Fair Work 

Commission’s legislative task under the Act from year to year. By way of example, factors such as 

the needs of the low paid necessarily incorporate concepts of relative earnings and relevant costs.  

3.17 This does not change the fact that a medium term target is not contemplated by the current terms 

of the Act. In circumstances where the current legislative position is clear, ABI and NSWBC 

considers that the introduction of a medium term target is inappropriate. 

Question 2 - Should a medium-term target be set for the NMW or both the NMW and modern 

award minimum wages? 

3.18 For the reasons outlined above in question one and below in question three; no. 

Question 3 - What are the reasons for or against setting a medium-term target? 

3.19 The primary reason against setting a medium-term target is that the introduction of a medium 

term target is inconsistent with the current operation of the FW Act. Even in circumstances where 
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the Fair Work Commission accepts that a medium-term target could be permissible under the 

current terms of the Act, having regard to the operation of the FW Act, it is not necessary given the 

operation of the existing terms of the FW Act. 

3.20 Lastly, ABI and NSWBC cannot identify any basis for the Fair Work Commission to move the 

assessment of the AWR to anything other than an annual basis (which a medium term target would 

necessarily require).  

3.21 Given the requirement to conduct the AWR annually, a medium term target (even if permissible) is 

likely to have little to no effect. 

Question 4 - For parties advocating a medium-term target:  

(a) what criteria should be applied in setting a medium-term target?; and 

(b) what target (or target range) should be proposed?  

3.22 ABI and NSWBC do not advocate the introduction of a medium-term target. 

Question 5 - If a medium-term target is adopted, how should it be assessed or reviewed during 

subsequent annual wage reviews? 

3.23 If a medium-term target is adopted, ABI and NSWBC consider that the operation and objects of the 

Act would require it to be assessed or reviewed each subsequent annual wage review. No 

legislative warrant appears to exist whereby a medium-term target could operate to influence 

multiple AWRs. As noted above, the Act is determinative of the relevant considerations and as such 

medium-term target could not be relied upon to subvert or influence the ordinary operation of the 

Fair Work Commissions annual AWR powers and obligations. 

Question 6. Would parties be assisted if the Panel decided on whether it ought to set a medium-

term target prior to initial submissions made to the Annual Wage Review 2016–17?  

3.24 ABI and NSWBC consider that this may be an appropriate step. 

4. A REVIEW OF TRANSITIONAL INSTRUMENTS 

Question 1 - Given the operation of s.113 of the Fair Work Act, can the long service leave awards 

be terminated? 

4.1 The effect of section 113 of the FW Act is to preserve employee entitlements to long service leave 

derived from awards or State reference transitional awards if1: 

(a) the award/State reference transitional award applied to the employee on a particular date 

(namely, the date the NES commenced or the date a State Government referred its 

workplace relations powers); and 

(b) the award/State reference transitional award entitled the employee to long service leave; 

and 

(c) before the commencement of the NES2:  

                                                           
1
 See section 113(3) of the FW Act 

2
 See section 113(2) of the FW Act 
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(i) no AWA or workplace agreement came into operation in relation to the employee; 

and 

(ii) none of the following instruments came into operation in relation to the employee 

and dealt with long service leave: 

A an enterprise agreement; 

B a preserved State agreement; 

C a workplace determination; 

D a pre-reform certified agreement; 

E a pre-reform AWA; 

F a section 170MX award; or 

G an old IR agreement. 

4.2 It is evident from the above that an employee’s entitlement to long service leave under section 113 

of the FW Act is dependent upon analysing historical arrangements that were (or would have been) 

in place either: 

(a) before the NES commenced operation; or 

(b) before the State Governments referred their industrial relations powers to the Federal 

Government. 

States other than Western Australia 

4.3 Given that both of the events referred to in paragraphs 4.2(a) and 4.2(b) have already taken place 

in respect of all States other than Western Australia, an employee’s entitlement to long service 

leave in all States other than Western Australia will be unaffected if the Commission now 

terminates the transitional instruments that contain relevant long service leave terms.  

4.4 The entitlement will continue to operate pursuant to the test outlined in section 113. 

Western Australia 

4.5 There are two categories of employees in Western Australia: 

(a) employees already in the national system, who are employed by corporations; and 

(b) employees who remain in the State system, as Western Australia has not referred its 

industrial relations powers to the Federal Government. 

4.6 In respect of these groups of employees: 

(a) there can be no State reference transitional award, as such awards only exist in States 

which referred their industrial relations powers; and 

(b) any Federal awards that applied on a transitional basis under Schedule 6 of the Workplace 

Relations Act 1996 (WR Act) ceased operation on 27 March 2011.3 

4.7 Accordingly, there are no awards capable of attracting the operation of section 113 of the FW Act 

in Western Australia. 

Conclusion 

                                                           
3
 See Schedule 20 of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Transitional Act) and Item 6 

of Schedule 6 to the WR Act. 
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4.8 The effect of the above submissions is that the termination of the so called “long service leave 

awards” by the Fair Work Commission will not result in any alteration to employee entitlements 

with respect to long service leave. 

4.9 The Commission can and therefore should terminate the long service leave awards. 

Question 2 - The parties are directed to review the list of existing transitional instruments at 

Appendix 1 and indicate whether there are instruments on the list in which they have an interest 

and that they consider need to remain current 

4.10 ABI and NSWBC are not aware of any particular need to maintain the currency of the transitional 

instruments identified in Appendix 1. 

4.11 ABI and NSWBC note that, to the extent that any modern award covers the same employees 

covered by the transitional award, the transitional award can no longer apply in relation to such 

employees.4 

Question 3 - Do the parties agree that when the modernisation processes have been completed, 

the modernisable instruments in Appendix 1 should be terminated by the Commission? 

4.12 Yes, ABI and NSWBC agree that any remaining modernisable instruments should be terminated 

once the modernisation process outlined in the Background Paper has been completed. 

4.13 Indeed, item 3(1) of Schedule 5 to the Transitional Act requires the Fair Work Commission to 

terminate any award-based transitional instruments or transitional APCSs that have been 

completely replaced by modern awards, as soon as practicable after the commencement of any 

applicable modern award. 

Question 4 - Are there any other transitional instruments not listed above that are preserved by 

the Transitional Regulations for the purposes of providing for competency-based arrangements 

and provision of tools? 

4.14 ABI and NSWBC have not exhaustively reviewed whether there are any other transitional 

instruments that are preserved by the Fair Work (Transitional Provisions and Consequential 

Amendments) Regulations 2009.  

4.15 ABI and NSWBC are not aware of the existence of any such other transitional instruments. 

Question 5 - Do parties agree that, regardless of the termination and modernisation of other 

transitional instruments, there will be an on-going requirement for the Commission to review 

Division 2B State awards, award-based transitional instruments and related APCSs as part of the 

annual wage review? 

4.16 ABI and NSWBC agree with the proposition that  Division 2B State Awards, APCSs and State 

reference transitional awards that have not been terminated are subject to an ongoing 

requirement that they be reviewed by the Commission as: 

(a) item 10 of Schedule 9 to the Transitional Act provides that Part 2, Division 3 of the FW Act 

(which requires the Fair Work Commission to review modern award minimum wages) 

applies to APCSs as if they were modern awards; 

(b) item 20 of Schedule 9 to the Transitional Act provides that Part 2, Division 3 of the FW Act 

(which requires the Fair Work Commission to review modern award minimum wages) 

applies to Division 2B State Awards as if they were modern awards; and 

                                                           
4
 Item 29(1) Schedule 3 to the Transitional Act. 
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(c) item 12A of Schedule 3 to the Transitional Act provides that Part 2, Division 3 of the FW Act 

(which requires the Fair Work Commission to review modern award minimum wages) 

applies to State reference transitional awards as if they were modern awards. 

 

Question 6 - Given the limitations under s.154, can instruments be made under the Fair Work Act 

to replace these instruments? 

4.17 The instruments identified at paragraph 30 of the Background Paper operate only in Queensland.  

4.18 The Commission would not be permitted to replicate these instruments with new awards that 

apply only in Queensland as section 154 of the FW Act prohibits a modern award from including 

terms and conditions that: 

(a) are determined by reference to State or Territory boundaries; or 

(b) are expressed to operate in one or more, but not every, State and Territory. 

Question 7 - Given the 2012 ERO preserves the operation of transitional provisions and the Fair 

Work Act obliges Commission to terminate transitional instruments, is there any reason why the 

Commission should not terminate the remaining transitional instruments related to the SACS 

modern award?  

4.19 The Fair Work Commission has an obligation under Item 3 of Schedule 5 of the Transitional Act to 

terminate as soon as practicable any award-based transitional instruments and transitional APCSs 

that are completely replaced by a modern award. 

4.20 For this reason, the Commission  is required to terminate the relevant awards that have been 

replaced by the Social, Community, Home Care and Disability Services Award 2010. 

4.21 Should the Fair Work Commission terminate the transitional instruments that applied to employers 

in the social, community, home care and disability services industry, this will have no effect on the 

application of the 2012 ERO.  

4.22 This is because, although not entirely clearly expressed, it appears that the rates of pay prescribed 

by the 2012 ERO are calculated by reference to the payment obligations employers would have 

had, had they employed someone in the industry in the first pay period after 1 July 2012. The 

payments under the 2012 ERO are then increased by: 

(a) the minimum wages increases applied by the Fair Work Commission each year;5 and 

(b) the additional payment specified in clause 5.5 of the 2012 ERO. 

4.23 In light of this understanding, ABI and NSWBC do not object to the remaining transitional 

instruments in the social, community, home care and disability services industry being terminated 

by the Commission. 

 

 

                                                           
5
 See clause 5.3 of the 2012 ERO - ABI and NSWBC understand clause 5.3 as requiring the payment of the amounts specified by the 

Award or relevant transitional minimum wage instrument (whichever is higher for the particular employee) in the first full pay 
period on or after 1 July 2012. These amounts are then increased by the minimum wages increases applied by the Fair Work 
Commission each year, pursuant to clause 5.4 of the 2012 ERO.  
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Question 8 - Given these instruments continue to operate until 1 December 2020, should they 

remain as transitional instruments or can these entitlements be preserved for the affected 

employees in another Fair Work Act instrument? 

4.24 Given that a modern cannot prescribe entitlements that operate in one or more, but not every, 

State and Territory (see section 154 of the FW Act), it is not apparent what instrument the 

Commission could make to preserve the operation of the Transitional Pay Equity Orders without 

offending section 154 of the FW Act. 

4.25 ABI and NSWBC consider that these instruments should be allowed to remain in force until 1 

December 2020. 

Question 9 - Do the parties have any views about the on-going process of review for transitional 

instruments as part of the annual wage reviews? 

4.26 Pursuant to the submissions in relation to Question 5 above, ABI and NSWBC confirm that the 

Transitional Act continues to require the Commission to review any extant transitional ACPSs; 

Division 2B State Awards and State reference transitional awards as if they were modern awards 

for as long as such transitional instruments remain in operation. 

5. A REVIEW OF EXISTING ARRANGEMENTS FOR EMPLOYEES WITH A DISABILITY 

5.1 ABI and NSWBC note that the submissions below should not be interpreted as an 

acknowledgement or suggestion that the Supported Wage System is the appropriate wage 

assessment method for ADEs under the Supported Employment Services Award 2010. 

Question 1 - Taking into account the historical and legislative development of special NMW1, is a 

special national minimum wage required to ensure minimum wage coverage for employees 

whose disabilities do not impact on their productive capacity?  

5.2 Given the current operation of the Act, the answer to this question is yes.  

5.3 Specifically: 

(a) Section 12 defines an employee with a disability as a national system employee who is 

qualified for a disability support pension as set out in section 94 or 95 of the Social Security 

Act 1991 , or who would be so qualified but for paragraph 94(1)(e) or 95(1)(c) of that Act. 

Such persons include employees whose disability affects their productivity as well as those 

whose disability does not affect their productivity; 

(b) Section 294(1)(b)(iii) requires a national minimum wage order to set special national 

minimum wages for all award/agreement free employees with a disability. 

(c) Section 294(3) provides that the national minimum wage order does not apply to 

employees with a disability. 

5.4 The interaction between these three provisions means that a national minimum wage order must 

outline a special national minimum wage relevant for all employees with a disability, regardless of 

whether that disability has an effect on their performance of work.  This position is purely a result 

of the definitions found in the Act. 
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Question 2 - Do current wage rates provide adequate incentives for employees with disability to 

participate in the workforce?  

5.5 ABI and NSWBC consider that the current wage rates are adequately set for employees with 

disability to participate in the workforce. It should also be noted that wage rates present only one 

type of incentive for employees to participate in the workforce. 

Question 3 - Would any increases to wages for employees with disability impact employees’ 

access to employment?  

5.6 Having consulted with members on the issue, ABI and NSWBC submit that an increase in wages for 

employees with disabilities will impact on access to employment for such persons. Unsurprisingly 

an increase to wages will have a deleterious effect of the attractiveness of employees to employers 

regardless of their capacity.  

5.7 It should be noted that increases to wage rates can also result in reduced disability support 

payments. It is not uncommon for employees to actively seek to reduce their hours of work where 

their wages reach a threshold that reduces their disability support payments. 

Question 4 - Is it still appropriate to set the minimum wage for SWS employees at the income-

free DSP threshold amount? If not, how should the threshold for these wages set?  

5.8 ABI and NSWBC consider that, having regard to the maintenance of employment opportunities for 

employees with a disability, the minimum wage for SWS employees should remain at the income-

free DSP threshold amount. 

Question 5 -What is the likely impact on employers of employees with disability to any changes 

in wage-setting arrangements or wage rates?  

5.9 The effect on employers of employees with disability to any changes in wage-setting arrangements 

or wage rates will depend on the nature of those changes. 

5.10 As identified above, increases in the cost of employing employees with a disability will (as would be 

the case with any employee) likely have some negative effects on rates of employment. 

Question 6 - What additional research would parties like to be conducted in relation to wage 

setting for employees with disability? 

5.11 ABI and NSWBC have no specific requests in respect of further research in relation to wage setting 

for employees with disability. 


